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INDEX   TO   SUBJECTS   OF   CASES. 


ACCIDENTAL  WOUNDINa. 

Wounding  one  person  in  attempting  to  wound 
another — ^Malioe — Intention pctge  201 

ADMnaSTRATION. 

Panper  Innatio — ^Bight  of  poor  law  g^nardianG  to 
reooyer  expenses  of  maintenance  against  estate 
of  Innatio  after  death    ..  416 

ADULTERATION. 

Sale  of  Food  and  Drags  Aot  1875 — ^Bepresentation 
as  to  qnality  before  sale    84 

ADYEBTISma  HOABDTNGS. 
Oconpation — Liability  to  be  rated  to  poor  rate 443 

APPEAL. 

Owner  of  licensed  premises  not  a  "  person  aggrieved ' ' 
within  the  meaning  of  sect.  52  of  Licensing  Act 
1872 208 

None  lies  to  special  sessions  against  provisional  list 
made  under  the  provisions  of  sect.  47  of  the 
Valuation  (Metropolis)  Act  1869,  when  objection 
to  such  list  has  been  heard  and  determined  by 
the  assessment  committee 583 

(See  ProbcUce,) 

APPEAL  IN  CRIMINAL  CAUSE. 

Conviction  improperly  obtained  —  Perjury — Mis- 
direction    371 

ABBITBATION 

Defect  in  appointment  of  arbitrators  —  Whether 
defect  cured  by  proper  appointment  of  umpire — 
Making  award  a  rule  of  court  under  Order  LXI., 
r.  15 586 

• 

ARCHITECT'S  CERTIFICATE. 

General  line  of  buildings — Order  of  magistrate — 
Metropolis  Management  Amendment  Act  1862...  246 


ARTISANS  AND 


LABOURERS'  DWELLINGS 
ACT  1868. 


House -(  unfit  for  human  habitation  —  Order  for 
structural  alteration — Charging  order  —  Period 
when  liability  of  owner  determined 473 

ASSAULT. 
(See  OfimMMX  Lano,) 


ASSESSMENT 
(See  Poor  Bate.) 

ATTEMPT  TO  RAPE. 
(See  Criminal  Law,) 

AUTOMATIC  BOX. 

Larceny  —  Dropping  in  brass  disc  instead  of 
penny  page  342 

BAILEE,  LARCENY  BY. 
(See  Criminal  Law,) 

BALLOT  ACT  1872. 

Absence  of  official  mark  from  face  of  ballot  paper 
— Validity  of  vote 165 

BANKBUPTCnr. 

Undischarged  bankrupt  obtaining  credit — Receipt 
of  goods  without  payment    127 

Disclosure  in  compulsory  proceedings — Hearsay 
evidence  of  previous  disclosure — Rumour  no 
evidence  of  knowledge 2dS 

Undischarged  bankrupt  obtaining  credit — Order  fur 
goods  less  than  201.  in  value — Acceptance  of 
delivery  of  goods  over  201.  in  value 297 

(See  Criminal  Law.) 

BASTARDY. 

Bastardy  order  —  Notice  of  appeal  —  Grounds 
thereof — Court  of  summary  jurisdiction 198 

Jurisdiction  of  justices — Dismissal  of  application 
on  the  merits — Res  jvdicata 430 

Bastardy  order — Service  of  summons  — Last  place 
of  abode  of  putative  father  510 

Bastardy  order — "  Last  place  of  abode  '* — Service 
of  summons  against  putative  father — Certiorari  610 

BEER. 

Dilution  of — Adding  weak  beer  to  strong  beor 
contrary  to  sect.  8  of  Customs  and  Inland 
Revenue  Act  1885 441 


BERWICK  HARBOUR. 

Poor  rate — Rateable  value  of  docks — Harbour  dues 
— Additional  duty  on  vessels  using  dock    

BILL  OF  SEWERS  1531. 
(See  Commisionera  of  8itwera.'^ 


66 


VIU 


MAGISTRATES^   CASES. 


SUBJECTS  OF  CASES. 


BLACKBUEN  IMPBOVEMENT  ACT  1882. 

Expeuses  of  repairing  streets — ^Liability  of  mort- 
gagee in  possession — Bight  to  sue — Concurrent 
remedies page  125 

BLACKBURN  AND  OVEE  DAEWBN  TEAM- 

WAYS  ACT   1879. 

Distnmpiked  main  road,  upon  which  steam  tram- 
\^  way    oonstmcted  —  Agreement  —  Expenses    of 
repair   470 

BOAED  SCHOOL. 

Prescribed  fees  for  instruction  in — Parent  sending 
child  to  school  without  paying  fee — Liability  of 
parent  to  penalty  for  breach  of  bye-law  — 
Meaning  of  **  causing  child  to  attend  school "...     91 

BOAEP  OP  TEADE  LICENCE. 

Onus  of  proof  of  licence  rests  on  defendant  charged 
with  supplying  seamen  to  ships  without    243 

BOTANIC  BBEE. 

Held  to  be  "  beer ' '  within  the  meaning  of  sect.  4  of 
48  &  40  Vict.  c.  51    321 

BEEAD,  ADULTEEATION  OP. 

Guilty  knowledge,  whether  necessary  under  sect.  6 
of  the  Sale  of  Food  and  Drugs  Act  1875    563 

BEIBEEY  AND  TEEATING. 

A  single  case  of  bribery  by  an  agent  at  a  parlia- 
mentary election  renders  an  election  void 184 

(See  Parliiimentdry  Election,) 

BEIDGE. 

Liability  ef  county  to  repair — Acqniesoenoe  neces- 
sary—  Bridge  not  built  in  existing  highway — 
Eoadway  over  and  approaches — Structural  part 
—County  of  a  town — Statute  of  Bridges— High- 
way  Act  1835 269 

Eoadway  over  bridge  —  Liability  of  railway  to 
repair  roadway  where  level  of  roadway  has  not 
been  altered 399 

Liability  of  county  to  repair — User  and  utility — 
Acquiescence  and  adoption — ^Dedication  to  the 
public — Statute  of  Bridges  403 

BYE-LAW. 

Unreasonableness  —  Validity  —  Ultra  vires — Muni- 
cipal Corporations  Act  1882  100 

Erection  of  buildings  without  approval  of  plans — 
Continuing  penalty — Validity  of  bye-law — Sum- 
mary  conviction — Period  of  limitation  215 

Market — Eostraint  of  trade — Wholesale  and  retail 
— Validity  of  bye-law   227 

Validity  of,  under  sect,  39  of  the  Salmon  Fishery 
Act  1873 598 

CHUECHWAEDEN. 

Attending  audit  of  accounts — 4  A  5  Will.  4,  c.  76, 
s.  98 — General  order  for  accounts,  Jan.  14,  1867  521 

CLOSE   SEASON   POE   FEESHWATEE    PISH. 

Eels  lawfully  <aptured  abroard  imported  into 
England — Exposure  for  sale  during  dose  season 
—  Conyiotion — 41  &  42  Vict.  c.  39  47 


CLUB. 

Sale  by  steward  of,  contrary  to  orders  of  the  manag- 
ing trustees — Selling  without  a  licence — Liability 
of  the  trustees — Licensing  Acts  (6  G^.  4,  c.  81 ; 
4  &  5  Will.  4,  c.  85 ;  23  Vict.c.  27) page  262 

COAL  MINES  EEGULATION  ACT  1872. 

General  rules  under  sect.  51  —  Shot  firing  with 
gunpowder — Withdrawing  men  from  mine  before 
shot  fired — Failing  to  withdraw  them  an  offence 
under  the  Act 278 

COMMISSIONEES  OP  SEWEES. 

Street  improvements — Power  of  commissioners  to 
take  land  for — Compulsory  purchase — ^Notice  to 
treat — Negotiation  on  basis  of 63 

Jurisdiction — Tidal  and  navigable  river — Ancient 
protective  banks — Bill  of  Sewers  1531 — Sewers 
Act  1833 148 

COMMONABLE  EIGHTS. 

(See  Evidence.) 

COMPANIES  ACT   1862. 

Jurisdiction  —  Summary  and  list  of  members — 
Statement  as  to  liabilities  and  assets — Annual 
return  to  Eegistrar  of  Joint  Stock  Companies 
— Police  magistrates —  Power  to  inquire  into 
accuracy  577 

COMPOUNDING  A  FELONY. 
(See  OriminaZ  Load.) 

ooNSPiEAcnr. 

(See  Crimvnal  Law,) 

CONTEACT  OF  SALE. 

Obtained  fty  false  pretences — Conviction  of  fraudu- 
lent buyer — Order  of  restitution 323 

COEONEE. 

Jurisdiction — Coroner  for  the  county — Prison  for 
the  county — Prison  Act  1877    414 

Inquisition  —  Verdict  of  manslaughter  against 
directors  of  a  company — Insufficient  description 
— Power  of  court  to  amend  or  quash  inquisition 
—Coroners  Act  1887 562 

COEEUPT  AND  ILLEGAL  PEACTICES  PEE- 

VENTION  ACT  1883. 
Eofreshments  given  to  "workers  "  at  a  parliamen- 
tary election  held  to  be  illegal  employment  183 

Withdrawal  of  election  petition — Costs  of  Director 
of  Public  Prosecutions  189 

(See  CrirMf/ud  La/no,) 

COUNTY  LUNATIC  ASYLUM. 

Liability  to  assessment  for  parts  occupied  by  officers 
with  incomes  of  1501.  or  more,  of  asylum  pro- 
vided under  Lunatic  Asylums  Act  1 853  624 

COUET  OP  APPEAL. 

Jurisdiction  of,  in  criminal  cause  or  matter — ^Dis- 
charge of  rule  for  certiorari — Judicature  Act  1873, 
B.47. 332 


MAGISTRATES'   CASES. 


IX 


SUBJECTS  or  CASES. 


CBIMINAL  CAUSE  OB  MATTEE. 

JnriBdiction  of  Court  of  Appeal — Order  for  restltn- 
tion  of  proceeds  of  stolen  gfoods — ^Discharge  of 
rule  for  cerUorari — Error  of  law  apparent  upon 
the  record   pcige  332 

CRIMINAL  LAW. 

Larceny  —  Money  given  by  mistake  —  Innocent 
reeoipt — Mntoal  mistake  —  Animus  fwrandi  on 
first  ascertaining  mistake — Felonious  taking 19 

Embezzlement — Moneys  belonging  to  copartner- 
ship—  Association  for  gain  or  profit  —  Yoong 
Men's  Christian  Association   38 

Criminal  Law  Amendment  Act  1885 — Girl  under 
sixteen — ^Daughter  living  with  mother — Mother 
permitting  prostitution  of  daughter  35 

Compounding  a  felony  —  Indictment — Absence  of 
allogation  of  abstention  from  prosecution — Com- 
mission of  offence  by  other  than  owner  of  stolen         » 
property  —  Theft-bote  36 

Preliminary  inquiry — Cross-examination  by  defen- 
dant's  solicitor — Discretion  of  justices  to  pro- 
hibit   104 

Summary  conviction  by  justices  —  Penalty  —  Im- 
prisonment with  hard  labour — Alternative 122 

Undischarged  bankrupt  obtaiuing  credit — Beceipt 
of  goods  without  payment — Absence  of  stipula- 
tion for  credit  127 

Larceny  —  Money  g^ven  by  mistake  —  Innocent 
receipt — Animus  fwrandi — Felonious  taking 144 

Embezzlement  —  Fraud  by  an  agent  —  Money 
intrusted  for  specific  purpose — Stock- jobbing  . . .  146 

Prosecution  of  brothel-keeper  —  Alternative  pro- 
cedure—  25  Geo.  2,  c.  36—58  Geo.  3,  c.  70— 
Criminal  Law  Amendment  Act  1885  157 

Vexatious  Indictments  Act  1859 — Bule  under  11  & 
12  Vict.  c.  44,  8.  5  —  Charge  of  conspiracy,  dis- 
missed for  want  of  evidence — Befusal  of  justice 
to  bind  prosecutor  over  to  prosecute   163 

Husband  and  wife — libel — Criminal  proceedings 
by  wife  against  husband    194 

False  pretences — False  statement  by  lodger — Food 
supplied  subsequently    198 

Corrupt  practices — Bribery — Indictment — Specific 
offence  not  alleged — Indictment  cured  by  verdict  229 

Evidence — Dying  depositions — Beasonable  notice 
of  intention  to  take  statement — Omission  to  g^ve 
notice  in  writing — ^Admissibility  of  depositions  233 

Malicious  proeecution  —  Search-warrant — Beason- 
able and  probable  cause  for  suspicion — ^Judicial 
fnnctidn  of  magistrate — Criminal  Law  Amend- 
ment Act  1885  264 

Committal  to  prison  of  unqualified  person  acting 
as  solicitor — Misdemeanant  of  the  first  division  274 

Pttustiee — Larceny  and  false  pretences — Property 
sold — Order  for  restitution  of  proceeds — Juris- 
diction of  Criminal  Court  276 

Perjury  —  Evidence  true  as  to  one  occasion 
attributed  to  another  occasion — Materiality — 
Sufficiency  of  indictment — Seizure  of  unsound 
food  292 

Evidence — Disclosure  in  compulsory  proceedings — 
Examinations  in  bankruptcy  —  Bumour  no 
evidence  of  knowledge  295 

Beception  of  evidence  —  Inadmissible  evidence 
allowed  to  go  to  the  jury — Objection  not  taken 
until  jury  retire — Dul^  of  judge  presiding  over 
Criminal  Court    839 

Larceny — Automatic  box  containing  cigarettes — 
Dropping  in  brass  disc  instead  of  penny 342 

m 


Attempt  to  rape — Denial  by  prosecutrix  of  previous 
connection,  with  prisoner  —  Admissibility  of 
evidence  to  contradict  denial    page  343 

Obtaining  credit  by  false  pretences — Sufficiency  of 
indictment— Debtors  Act  1869     368 

Embezzlement  by  derk  or  servant — Appointment 
for  specific  purpose    387 

Larceny  by  bailee  —  Fraudulent  conversion  — 
Evidence  of  intent — Pledging  of  watches  de- 
posited with  bailee  for  repair  399 

Perjury  —  Court  of  competent  authority  —  Exami- 
nation in  bankruptcy 890 

Wilful  or  malicious  damage  to  real  property — 
Picking  mushrooms— 24  &  25  Vict.  c.  97    407 

Practice — Indictment — Omission  of  words  "  against 
the  form  of  the  statute,"  Ac 435 

Jurisdiction  of  justices  —  Justices  of  one  petty 
sessional  division  trying  offences  committed  in 
another  division  of  the  same  county    448 

False  pretences — Word  competition  —  Advertise- 
ment containing  false  statement  of  fact 450 

Larceny — ^Taking  invito  domino — Bet  with  welsher  452 

Assault — Common  assault — Conviction — Complaint 
by  or  on  behalf  of  the  party  aggrieved — Con- 
dition precedent 483 

Embezzlement — Separate  charges  included  in  one 
indictment — Evidence  of  motive  and  intention — 
Admissibility  of  evidence  on  all  charges  in  sup- 
port of  conviction  on  each  566 

Indictment  for  indecent  assault  —  Practice  — 
Evidence  —  Conviction  for  common  assault  — 
Criminal  Law  Amendment  Act  1885  571 

Indictment  for  defiling  a  girl  under  thirteen — Con- 
viction for  indecent  assault  —  Admissibility  of 
evidence  not  given  on  oath  to  support  conviction 
— Criminal  Law  Amendment  Act  1885  573 

Extradition — Fugitive  criminal — Surrender  up  to 
United  States — Whether  provision  in  the  law  of 
United  States  that  criminal  should  not  be  tried 
for  offence  other  than  that  for  which  surrender 
was  granted     629 

Libel — Indictment  for  publishing  a  libel  knowing 
it  to  be  false — Conviction  for  publishing  the  libel 
simply— Lord  Campbell's  Act  (6  &  7  Vict.  c.  96)  633 

Inflicting  bodily  harm — ^Assault  occasioning  bodily 
harm — Husband  communicating  disease  to  wife 
—Consent— 24  &  25  Vict.  •.  100  647 

Obscene  libel — Letter  inciting  recipient  to  act  of 
immorality — Question  for  jury — Verdict  of  guilty  674 

Undischarged  bankrupt  obtaining  credit  over  201. — 
Credit  obtained  in  county  other  than  where 
indictment  laid — ^Venue    677 

Newspaper  libel — ^Indictment  of  **  proprietor,  pub- 
lisher, editor,  or  person  responsible  for  pub- 
lication "  — Sufficiency  of  fiat  of  Public  Prosecutor  678 

CBUELTT  TO  ANIMALS. 

Spaying  sows — Operation  rendering  animals  more 
fit  for  the  food  of  man —Torture 314 

DEFILING  A  GIBL  UNDEB  THIBTEEN. 
(See  Criminal  Law.) 

» 

DEBIVATIVE   SETTLEMENT. 
(See  Poor  Law,) 

DIVIDED  PABISHES  ACT  1876. 

Poor  law — Settlement — ^Widowed  mother — Pauper 
chUd 457 


MAGISTRATES'   OASES. 


SUBJECTS  OF   CASES. 


Settlement — Child  nnder  sixteen — Second  marriage 
of  mother — Birth  settlement  of  child — Derivative 
settlement    page  466 

Abolition  of  derivative  settlement  by  sect  35 — 
Exception  in  case  of  child  under  sixteen — ^Mean- 
ing of  "  retain  until  it  shall  acquire  another''  ...  662 

'   {Qee  Poor  Law.) 

DOGS. 

"  6k>odB  "  — Summons  for  detaining  dog — Power  of 
metropolitan  police  magistrate  to  order  the 
delivery  up  of  a  dog  as  "  goods  "  under  2  &  3 
Vict,  c.  71    673 

Keeping  dog  without  licence — Conviction  for  second 
offence — Prior  conviction  proved  at  hearing,  but 
not  set  out  on  summons — Practice 699 


"  DEAIN." 
Draining  by  "  combined  operation  ** 


250 


DYING  DEPOSITIONS. 
(See  Criminal  Law.) 

EASEMENT. 

Nuisance  —  Fouling  stream  by  washings  from 
manufactories  —  Change  of  nuisance  —  Land 
Drainage  Act  1861 643 


ELECTION  LAW. 

Parliamentary  registration — County  vote — Occu- 
piers' and  lodgers'  claims — Omission  by  overseers 
to  sign  and  publish  lists  in  due  time — Effect  of 
omission  on  validity  of  claims — Begistration  Acts 
1884  and  1885 89 

Begistration  of  borough  voters — Service  franchise 
— Shop  assistants   95 

School  board  election  petition  —  Appeal  from 
decision  of  commissioner — ^Jurisdiction  of  High 
Court    102 


ELECTION  (LOCAL  BOARD  OF  HEALTH). 

Illegal    practice  —  Fabricating    voting     paper — 
Falsely  assuming  to  act  on  behalf  of  voter    439 

ELECTION  (MUNICIPAL). 

Outgoing  alderman,  though  mayor-elect,  not  en- 
titled to  vote  in  the  election  of  alderman  401 


ELECTION  OP  COUNCILLOR. 

(See  Municipal  Election.) 


ELEMENTARY   EDUCATION   ACTS    1870  and 

1876. 

Bye-laws  under  —  Prescribed  fees  for  instruction 
in  board  school — Parent  sending  child  to  school 
without  paying  fee  —  Child  admitted  and  in- 
structed —  Liability  of  parent  to  penalty  for 
breach  of  bye-law — Meaning  of  "  causing  child 
to  attend  school "   91 


EMBEZZLEMENT. 

(See  Criminal  Late.) 


EVIDENCE. 

Commonable  rights — Ordnance  and  other  maps — 
Documents  in  British  Museum  —  Cottonian 
manuscripts — Church  books  of  a  parish page  142 

(See  Crimijial  Law.) 

EXCISE  LICENCE. 

Carriage  lent  by  coach-builder  to  customer  during 
repair  of  another  carriage    123 

EXPEDITION  AGAINST   FRIENDLY   STATE. 

Fitting  out  and  preparation  of,  within  Queen's 
dominions— Foreign  Enlistment  Act  1870  264 

EXTRADITION  ACT  1870.  • 
Appeal — Practice — "  Criminal  cause  or  matter  "...  665 

(See  Criminal  Law.) 

FALSE  IMPRISONMENT. 

Gk>vemor  of  prison — Time  from  which  sentence  runs 
—Prison  Acts  1865  and  1867   613 

FALSE    PRETENCES. 
(See  Criminal  Law — 8aXe  of  Qoods.) 

FELONIOUS  TAKING. 

(See  Criminal  Law.) 


FIREPLUGS. 

Duty  of  water  company  to  fix  proper,  in  mains — 
Waterworks  Clauses  Act  1847 241 


FOREIGN  ENLISTMENT  ACT  1870. 

Expedition  against    friendly  State  —  Fitting  out 
within  Queen's  dominions 2G4 


FORTUNE-TELLING. 
Issuing  a  circular— Intention  to  deceive  or  impose 


—5  Geo.  4,  o.  S3 


312 


FRESHWATER  FISHERIES  ACT  1878  and  1884 

Eels    lawfully    captured    abroad    imported    into 
England — Exposure  for  sale  during  close  season    47 


FRIENDLY  SOCIETY. 

Sickness  —  Old  age  —  Incapacity  to  work  from 
natural  decay  held  not  to  entitle  to  sick  pay 
under  society's  rules 367 

FUGITIVE  CRIMINAL. 
(See  Criminal  Law.) 

GASWORKS  CLAUSES  ACTS  1847  AND  1871. 

0t9A  company  —  Appointment  of  accountant  to 
examine  condition  of  company's  concern — Juris- 
diction of  quarter  sessions 119 

Leamington  Qba  Act  1865 — Effect  of  subsequent 
general  Act  upon  prior  special  Act — Penalty  for 
not  keeping  and  selling  copy  of  annual  statement 
\      of  accounts 283 


MAGISTRATES'   OASES. 


SUBJECTS  OT  CiLSES. 


GENEBAL  LINE  OP  BUILDINGS. 

Honse  facing  one  street,  bat  within  building  line  of 
another — Jnrisdiction  of  magistrate  to  order  its 
demolition — Metropolis  Management  Amendment 
Act  1862  page  697 

"  GOODS." 

In  sect.  40  of  2  A  3  Vict.  o.  71,  inolndes  dogs, 
therefore  a  magistrate  has  power  under  that 
section  to  order  a  dog  to  be  delivered  up  to  the 
owner   673 

GROUND   GAME  ACT  1880. 

Owner  ocorfpying  his  own  land — Right  to  employ 
spring.-traps  otherwise  than  in  rabbit-holes  106 

**  Spring  traps  except  in  rabbit  holes" — "Person 
having  a  right  of  killing  game  under  this  Act  or 
otherwise  '  * — Tenant  with  right  of  shooting  485 


HANOVERIAN  VOTERS. 

(See  Parliamentary  Election.) 

HIGHWAY. 

Water  pipes — Nuisance — Licence  to  commit  nui- 
sance— Presumption  of  grant — Prescription 11 

Non-repair — Admissions  by  waywardens  as  to  road 
being  a  highway  and  liability  to  repair — Juris- 
diction of  justices — Highway  Act  1862,  and 
Amendment  Act  1878    74 

Wilful  obstruction — Obstruction  of  part  of  high- 
way only — Highway  Act  1835 105 

Indictment  for  non-repair — Wall  supporting  high- 
way out  of  repair — Liability  to  repair  tatione 
tenurmnot  pleaded — Evidence 199 

Repair — Admissions  by  waywardens  as  to  road 
being  a  highvray  and  liability  to  repair — Liability 
of  highway  board   240 

Highway  Act  1835— Bridge— Liability  of  county 
to  repair — Acquiescence  necessary — Bridge  not 
built  in  existing  highway — Roadway  over  and 
approaches  269 

Highways  and  Locomotives  Amendment  Act  1878 
— Cesser  of  turnpike  road — Local  Act — Main 
road  299 

Within  the  Metropolitan  area  —  Obstruction  — 
Application  of  Highway  Act — Power  of  police  to 
prosecute— 5  &  6  Will.  4,  c.  50    381 

Highway  authority  of  borough — County  authority 
— Distumpiked  main  road,  upon  which  steam 
tramway  constructed — Agreement  470 

HUSBAND  AND  WIFE. 

Libel  —  Criminal  proceedings  by  wife  against 
husband — Married  Women's  Property  Acts  1870, 
1882,1884   194 

Order  of  separation  and  maintenance  under  matri- 
monial Causes  Act  1878 — Subsequent  cohabitation 
— Effect  of,  on  order — Wife's  costs 382 

Separation  order  —  Conviction  of  husband  for 
aggravated  assault  on  wife — Presumption  of  non- 
access —  Subsequent  application  to  discharge 
order — Jurisdiction  of  justices 446 

Married  womam  —  Desertion  —  Separation  under 
agreement — Nonpayment  by  husband  of  agreed 
allowance — Order  for  support  of  wife — 49  A  50 
Vict.o.  52    512 

Aaunlt  occasioning  actual  bodily  harm — Husband 
communicating  disease  to  wife — Consent  647 


ILLEGAL  EMPLOYMENT. 

(See  ParUa/me7itary  Election,) 

INDECENT  ASSAULT. 
(See  Criminal  Law.) 

INFLICTING  BODILY  HARM. 
(See  Criminal  Law.) 

INLAND    REVENUE. 

Duties  of  excise — Tax  on  male  servants — Groom- 
Partial  employment    page    45 

Excise  licence — Carriage  lent  by  coach-builder  to 
customer  during  repair  of  another  carriage  ...*...  123 

Excise  penalty — '*  Recovery  of  any  penalty  imposed 
by  any  Act  or  Acts  relating  to  the  revenue  of 
excise  "  — Construction  of — Summary  Jurisdic- 
tion of  metropolitan  police  magistrate  —  Jtfon- 
dam,u8  580 

"  Place  of  public  entertainment  other  than  a 
theatre  "  —  Right  of  proprietor  of,  to  obtain 
liquor  licence  from  Commissioners  of  Inland 
Revenue  .606 

Income  tax — Schedule  A. — County  lunatic  asylum 
provided  under  the  Lunatic  Asylums  Act  1853 
— Parts  occupied  by  officers  with  incomes  of 
1501.  or  more  624 

INN. 

Renewal  of  licence  —  Discretion  of  justices  — 
Licensing  Acts  1828,  1872,  and  1874 635 

INNKEEPER. 

Servant  in  charge  of  licensed  premises  permitting 
gaming  —  Innkeeper  held  responsible,  though 
ignorant  of  what  servant  had  allowed 640 

INQUISITION 

(See  Coroner.) 

JUDGE  OF  CRIMINAL  COURT,  DUTY  OP. 

(See  Criminal  Law.) 

JUSTICES. 

Jurisdiction  of,  to  determine  dispute  as  to  annual 
value  of  premises  assessed  to  water  rate    15 

Mandamus  —  Rejection  of  admissible  evidence  — 
Hearing  and  determination  45 

Highway  out  of  repair — Jurisdiction  of  justices  to 
hear  summons  in  petty  sessions    74 

Have  no  discretion  to  prohibit  prisoner's  solicitor 
from  cross-examining  vritnesses  for  the  prosecu- 
tion— Qiuere  as  to  course  to  be  adopted  when 
,  they  have  done  so  104 

Disqualifying  interest — Possibility  of  bias — Justice 
subpoenaed  as  witness    463 

Practice — Married  Women  (Maintenance  in  case  of 
Desertion)  Act  1886,  s.  2— Proof  of  adultery- 
Rehearing  of  summons  489 

Night  poaching — Right  to  trial  by  jury — Practice 
—9  Geo.  4,  c.  69 50 

Disqualification — Interest —  Bias  —  Justice  taking 
active  part  in  defending  appeal  against  a  rating 
decision — Justice  e»  officio  member  of  board  of 
guardians 523 


Xll 


MAGISTRATES'   OASES. 


SUBJECTS  OF  CASES. 


Discretion  of  jnsticeB  to  inquire  into  oharaoter  and 
wants  of  neighbonrhood  on  application  for 
renewal  of  licence page  526 

Application  for  wine  licence  in  respect  of  premises 
licensed  to  sell  beer — Discretion  of  justices — 
Wine  and  Beerhouse  Act  1869 547 

Discretion  of,  as  to  granting  a  warrant  for  enforc- 
ing precept  of  guardians  to  overseers 585 

Sammons  for  indictable  offence  —  Befnsal  by 
justices  to  grant — Application  for  rule  under  11 
A  12  Vict.  c.  44,  B.  5 — Bight  of  public  meeting 
in  Trafalgar  Square    614 

(See  Criminal  Law.) 

LAND  DRAINAGE  ACT  1861. 

Easement — Nuisance — Fouling  stream  by  washings 
from  manufactories — Bight  to  change  nuisance 
by  pouring  into  stream  liquids  less  foul 643 

LANDS  CLAUSES  CONSOLIDATION  ACT  1845. 

Land  liable  to  assessment  taken  for  improyements 
— Deficiency  in  assessments  — Poor  rate    373 

Lands  compulsorily  taken  —  Bates  —  "  Borough 
rate" — "County  rate" — Liability  of  promoters 
of  undertaking  to  make  up  deficiency  in  rates...  617 

LABCENT. 

(See  CHminal  Law.) 

LEAMINGTON  GAS  ACT  1865. 

Effect  of  subsequent  general  Act  upon  prior  special 
Act — Penalty  for  not  keeping  and  selling  copy  of 
annual  statement  of  accounts  in  accordance  with 
Gasworks  Clauses  Act  1871  283 

LIBEL. 

(See  Criminal  Law.) 

LICENSING  ACTS. 

Licensed  premises — Conviction  of  occupier — ^Becord 
of  conviction  on  licence  —  Owner's  right  of 
appeal 208 

Selling  without  a  licence — Sale  by  steward  of  a 
club  contrary  to  orders  of  managing  trustees — 
Liability  of  the  trustees    262 

Beer  licence  —  Botanic  beer — Description  of  or 
substitute  for  beer — 4  &  5  Will.  4,  c.  85  ;  43  A  44 
Vict.  c.  20;  48  A  49  Vict.  c.  51  321 

Intoxicating  liquor  sold  by  retail — "  Selling  "  in 
properly  marked  measure — 35  &  36  Vict.  c.  94, 
s.  8    379 

Benewal  of  licence — What  is  renewal  as  distin- 
guished  from  new  licence  —  Application  after 
expiration  of  lease — 9  G^.  4,  c.  61,  s.  14   897 

Six-day  licence — Benewal — Application  thereon  for 
seven-day  licence — 35  &  36  Vict.  c.  94 518,  681 

Inn — ^Benewal  of  licence — Discretion  of  justices — 
9  Geo.  4,  c.  61—35  &  36  Vict.  c.  94—37  &  38 
Vict.  c.  49    526 

Allowing  intoxicating  liquors  to  be  consumed  during 
closing  hours — Guests  of  lodgers — Liquors  sup- 
plied to  and  paid  for  by  lodger  and  consumed 
after  closing  hours  by  h<md  fide  guests  of  lodger  534 

Wine  and  Beerhouse  Act  1869 — ^Application  for 
wine  licence  in*  respect  of  premises  licensed  to 
sell  beer — Discretion  of  justices — Mandamus — 
Betum  of  obedience — Pleading  to  return  547  ' 


"  Sweets  "  licence  —  "  Foreign  Wine  "  licence  — 
''  Best  Pale  Sherry,  British  "-—Sale  of,  by  holder 
of  licence  to  retail  "sweets  and  made  wines," 
who  has  no  foreign  wine  licence — 23  Vict.  o.  27 — 
23  A  54  Vict.  o.  113— i  &  5  Will.  4,  c.  77  ...  page  557 

"  Place  of  public  entertainment  other  than  a 
theatre  " — Licensed  place  for  music  and  dancing 
— ^Bight  of  proprietor  to  obtain  liquor  licence 
from  Commissioners  of  Inland  Bevenue 606 

Suffering  gaming  on  licensed  premises — Servant  in 
charge  permitting  gaming — Ignorance  on  the  part 
of  innkeeper — Liability 639 

Inn — Benewal  of  licence — Discretion  of  justices — 
9  Geo.  4,  c.  61—35  &  36  Vict,  c,  94—37  &  38 
Vict.  c.  49    685 


LOCAL  AUTHOBITY. 

Power  of,  to  delegate  prosecution  to  police  under 
sect.  259  of  Public  Health  Act  1875   479 


LOCAL  GOVEBNMENT. 

Contract  with  local  board — Interest  of  officer  of 
board  in  contract  —  Statutory  prohibition  — 
Invalidity     9 

Streets  —  Expenses  of  sewering  aad  paving  — 
Premises  "  fronting,  adjoining,  or  abutting  on  " 
street   9 

Line  of  building — "  Bringing  forward  any  building 
forming  part  of  any  street " — Land  not  previously 
built  upon    212 

Market— Bestraint  of  trade— Validity  of  bye-law  227 

New  street — Part  of  new  street — Notice  to  lay  out 
new  street  and  erect  buildings  abutting  thereon 
— ^Approval  of  local  authority — 38  &  39  Vict.  c. 
55— 48  &  49  Vict.  o.  clxxxiii 426 

Sewers  —  Vesting  in  local  authority  —  Sewers 
sufficient  at  time  of  vesting — Compulsory  alter- 
ation of  drainage  —  Liability  of  frontagers  — 
PnbUc  Health  Act  1875 546 

Urban  sanitary  authority — Validity  of  bye-law — 
Prohibition  of  use  of  buildings  unfit  for  human 
habitation— PubUc  Health  Act  1875  550 

Guardians  of  the  poor  acting  as  rural  sanitary 
authority — Limitation  of  actions — 22  &  23  Vict. 
0.49 682 

Officer  of  local  authority  interested  in  contracts — 
Penalties— PubUc  Health  Act  1875 683 


LODGEB  FBANCHISE. 
Qualification — ^Notice  of  claim  to  be  registered    . . .  326 

LONDON  STOCK  EXCHANGE. 

Proprietors  of  shares  in,  having  an  interest  only 
in  the  profits,  not  entitled  to  vote  as  freeholders 
for  a  county    53 

MAGISTBATE,  JUDICIAL  FUNCTION  OP. 
(See  Crim/inal  Law.) 

m 

MALE  SEBVANTS,  TAX  ON. 
(See  Inland  Beveniie.) 

MALICIOUS  PBOSECUTION. 

Action  for — Cliarge  maUoiousIy  preferred — Practice 
— Striking  out  claim  as  disclosing  no  reasonable 
cause  of  action    102 


MAGISTRATES*  OASES, 


xm 


SUBJECTS  OF   CASES. 


Search-waiTuit  —  Beasonable  and  probable  caase 
for  mspicion — Jndioial  f nnotion  of  magistrate — 
CiiiniDal  Law  Amendment  Act  1885   page  264 

MALICIOUS  WOUNDING. 

Accidental  wonnding  of  one  person  in  attempting 
to  wound  another — ^Intention  —  24  &  25  Viot.  o. 
100    201 

MANDAMUS. 

Bigeotion  of  admissible  evidenoe  by  justices — Con- 
Tiction — Hearing  and  determination 45 

MABKBT. 

Bight  of  way  across  market — Erection  of  posts  to 
protect  pnblioH>-District  board  of  works    89 

Bochdale  Market  Act  1882 — Boohdale  Improvement 
Act  1872 — Meaning  of  word  "  town  "  Application 
of,  as  used  in  Act  of  1882,  to  an  extended  town 
under  Act  of  1872 49 

MABBIED  WOMEN  (MAINTENANCE  IN  CASE 

OP  DESERTION)  ACT  1886. 

Practice  —  Proof  of  adultery  —  Power  given  to 
justices  by  sect.  2  to  rehear  summons  confined  to 
cases  mentioned  in  the  2nd  proviso  of  sect.  1    ...  489 

Married  woman  —  Desertion  —  Separation  under 
agreement — Nonpayment  by  husband  of  agreed 
allowance — Order  forsupport  of  wife 512 

MASTEB  AND  SEBVANT. 
(See  Practice.) 

MATBIMONIAL  CAUSES  ACT  1878. 
(See  HushaTid  and  Wife,) 

MEBCHANT  SHIPPING  ACT  1854. 

Supplying  seamen  to  ships  without  licence  — 
Evidence — Onus  of  proof  of  licence  on  defendant 
— Summary  Jurisdiction  Act  1879  243 

METBOPOLIS  LOCAL   MANAlGEMENT  ACTS. 

Market  rights  —  Public  way  across  market  — 
Erection  of  posts  to  protect  public — District 
board  of  works    39 

Yestryman — Qualification — Bating  — Occupation ...     43 

Forming  or  laying  out  a  street  for  foot  traffic  only 
— Passage  between  artisans'  dwellings  107 

"Street"  —  "New  street  " — Sewer— Expense  of 
construction    130 

Dissenting  chapel — Expenses  of  paving  new  street 
— Liability  of  trustees  of  chapel 138 

"Drain" — ^Draining  by  "  combined  operation  "  ...  250 

General  line  of  buildings — ^Architect's  certificate — 
Order  of  magistrate  246 

Sewer — Expense  of  constructing — New  street  301 

Paving  new  street — Expenses — Apportionment — 
Power  of  vestry  to  apportion  expenses    637 

General  line  of  buildings — House  at  comer  of  two 
streets — House  facing  one  street,  but  within 
building  line  of  another — Jurisdiction  of  magis- 
trate to  order  its  demolition? 697 


METEOPOMTAN  POLICE  CONSTABLE. 
(See  Registration  of  Voters  (Parliamentary.) 


METBOPOLIS  WATEB  ACTS  1852  AND  1871. 

Waterworks  —  Bight  of  company  to  place  stop- 
valves  in  footway — "  Beinstatement "  of  foot 
way  page    86 

MIDDLESEX  SESSIONS    HOUSE. 

Bating  —  Poor  rate — Buildings  used  for  public 
purposes 288 

MILITIA  BANDSMEN. 

Not  entitled  to  be  regristered  as  voters  under  sect. 
3  of  Bepresentation  of  People  Act  1867,.  when 
absent  from  their  dwelling-houses  in  camp,  as 
they  have  not  the  power  of  returning  to  their 
homes  at  any  time 499 

MINE. 

Shot  firing  with  gunpowder — Withdrawing  men 
from  mine  before  shot  fired — Meaning  of  words 
''  as  far  as  is  reasonably  practicable  "  in  Coal 
Mines  Begulation  Aot  1872 278 

MUNICIPAL  COBPOBATIONS  ACT  1882 
Unreasonable  bye-law  under  sect.  23 — Ultra  viree  100 

Election  of  alderman — Outgoing  alderman  elected 
mayor — Bight  of  outgoing  alderman,  being  mayor- 
elect,  to  vote  after  subscribing  the  declaration 
and  taking  the  oath  as  mayor  401 

Coroner — Jurisdiction — Coroner  for  the  county — 
Prison  for  the  county    414 

Application  of  borough  fund  in  the  celebration  of 
Queen's  Jubilee 418 

Election  of  councillors  —  Nomination  paper  — 
Subscription  of  assenting  burgess — Signature  ...  590 

MUNICIPAL   ELECTION. 

Qualification  to  be  elected  town  councillor — Being 
on  burgess-roll  but  without  qualification  — 
Municipal  Corporations  Act  1882    205 

Illegal  practice — No  return  of  expenses — Statutory 
declaration  —  No  expenses  incurred  —  Inad- 
vertence— No  want  of  good  faith — Extension  of 
time 311 

Councillor — ^Betiring  alderman — Duty  of  returning 
officer  —  Declaration  of  result  "forthwith" — 
Ballot  Aot  1872 347 

Occupation  of  a  house  entitling  to  a  parliamentary 
vote  not  a  qualification  for  the  municipal  fran- 
chise—45  &  46  Vict.  c.  50 507 

Nomination  —  Disqualification  of  candidate  — 
Betuming  officer — Effect  of  declaration  of  poll — 
MandamxiS'Sb  &  36  Vict.  c.  33 — 15  &  46  Vict, 
c.  50    539 

MUSHBOOMS,   PICKING. 

(See  Crimi/nal  Law,) 

MUSIC,  PBOHIBITION  OF,  IN  STBEET. 

Municipal  law  —  Borough  bye-law  —  Validity  — 
5  A  6  Will.  4,  o.  76    425 

NEWSPAPEB    UBEL    AND   BEGISTBATION 

ACT  1881. 

Indictment  of  "  proprietor,  publisher,  editor,  or 
person  rewpon-ible  for  publication  " — Omission 
of  names  uf  defendants — Liability  of  printers...  G73 


MAGISTRATES^  OASES. 


SUBJECTS  OF   CASES. 


NIGHT  POACHING. 

Justices  of  the  peace — Practice — Bight  to  trial  by 
jury  — ^9  Geo.  4,  c.  69 page  505 

NUISANCE. 

Licence  to  commit — Water  pipes — ^Presumption  of 
grant — Prescription    11 

Justices'  order  to  owner  of  premises  to  abate  same 
— Works  necessary  for  that  purpose  to  be 
specified  in  order    171 

Abatement — Demised  premises — Order  on  owner 
to  abate  nuisance — Inability  of  owner  to  enter  on 
demised  premises    266 

Small-pox  hospital — ^Interim  injunction 462 

(See  Easement — Pitblic  NuUcunce,) 

OBSCENE  LIBEL. 
(See  Criminal  Law,) 

OBSTRUCTION  TO  HIGHWAY. 

(See  Highway.) 


OWENS  COLLEGE,  MANCHESTEE. 
Bating — Bateable  value — ^Test    


285 


PABUAMENTAET  ELECTION. 

County  vote — Equitable  interest  in  real  property — 
Receipts  of  rents  and  profits  —  Proprietors  of 
shares  in  London  Stock  Exchange   53 

Registration — Successive  occupation — Mistake  in 
the  list — Power  of  revising  barrister  to  amend ...     59 

Election  petition — Ballot  paper — Absence  of  official 
mark  from  face  thereof — Validity  of  vote — 
Ballot  Act  1872 165 

Public  Prosecutor — Cross-examination  —  Evidence 
— Voting  in  two  divisions  of  same  borough  — 
Mark — Uncertainty — Counterfoil — Number  on — 
Election  expenses — Hanoverian  voters 1 73 

General  bribery  and  treating — Extensive  corrup- 
tion— Travelling  expenses — Persons  to  keep  order 
at  meetings — Illegal  employment     177 

Refreshments  given  to  persons  styled  "  workers,'* 
held  to  be  illegal  employment  183 

Bribery — Single  case  —  Election  void — Agency  — 
Evidence  of — Candidature,  what  is — Discretion 
of  court 184 

Registration  expenses — Starting  a  newspaper — Not 
an  election  expense — Unfounded  petition  187 

Withdrawal  of  petition — Practice — Costa  on  higher 
scale  —  Costs  of  Director  of  Public  Prosecu- 
tions   189 

PARSON. 
Liability  of,  to  poor  rate — Rate  on  house  property      3 

PAUPER  LUNATIC. 
(See  Poor  Law,) 

PAVING   OF   STREETS. 

Recovary  of  expenses  from  owner — Public  Health 
Act  1875  188 

PERJURY. 
(See  CrimMial  Law.) 


POLICE  MAGISTRATE, 

Power  of,  to  inquire  into  aoouiaoy  of  oompttny's 
annual  return  to  Registrar  of  Joint  Stock 
Companies  page  577 

Summary  jurisdiction  of  —  ExcIbo  penally  — 
Mandamus  580 

POOR    LAW. 

Settlement  —  Legitimate  child  under  sixteen  — 
Residence  away  from  parent — ^Divided  Parishes 
Act  1876— Practice—Appeal    1 

Residence  settlement — For  "  term  of  three  years  " 
— Without  receipt  of  relief  "in  each  of  those 
years" — Meaning  of  those  expresnons 67 

Settlement  by  residence — Break  of  residence — 
Divided  Parishes  Act  1876    155 

Settlement — Child  over  sixteen  at  time  of  adjudica- 
tion —  Status  of  irremovability  —  Settlement 
derived  from  father— Divided  Ftoishes  Act  1876  316 

Widow  —  Settlement  —  Children  under  sixteen — 
Birth  settlement  of  mother — Derivative  settle- 
ment—Divided  Parishes  Act  1876  320 

Pauper  lunatic — Expenses  of  maintenance — Right 
of  guardians  to  recover,  against  estate  of  lunatic 
after  her  death    416 

Pftrt  maintenance  —  Guardians  only  entitled  to 
recover  six  years*  arrears  in  respect  of  main- 
tenance of  pauper  lunatic 422 

Settlement  —  Widowed  mother — Pauper  child — 
Divided  Parishes  Act  1876  457 

Child  under  sixteen — Settlement — Second  marriage 
of  mother — Birth  settlement  of  chUd — Derivative 
settlement   466 

Settlement — Residence  partly  as  wife  and  partly  am 
widow — Divided  Parishes  and  Poor  Law  Amend- 
ment Act  1876,  ss.  34  and  35   502 

Status  of  irremovability — Residence  of  on^  year — 
Husband  continuously  resident — Wife  maintained 
as  pauper  lunatic — Intervals  of  residence  with 
husband  amounting  in  all  to  one  year    514 

Churchwarden  —  Attending  audit  of  accounts  — 
General  Order  for  Accounts,  Jan.  14,  1867    521 

Pauper  lunatic — "  Person  entitled  to  receive  any 
payment  as  member  of  a  benefit  society  " — Repay- 
ment of  relief  to  guardians — Trade  Unions  Act 
1871 651 

Liability  of  children  by  former  husband  to  maintain 
a  pauper  mother  married  to  a  second  husband, 
who  is  also  a  pauper — 43  Eliz.  o.  2,  s.  7 — Poor 
Law  Amendment  Act  1834   554 

Settlement  and  removal — Infant  child  —  Age  of 
nurture — Lunatic  mother — Separation  of  mother 
and  child 564 

Settlement  by  residence — Derivative  settlement — 
Child  under  sixteen — Persons  physically  incap- 
able— Doctrine  of  emancipation  574 

Employment  of  solicitor  by  guardian — Taxation  of 
costs  by  clerk  of  peace 589 

Settlement — Abolition  of  derivative  settlement — 
Exception  in  case  of  child  under  sixteen — Divided 
Parishes  Act  1876 662 

Assistant  overseer — Election — Warrant  of  justices 
— Jurisdiction—  Sturges  Bourne's  Act  (59  Geo.  3, 
c.  12)    671 

POOR  RATE. 

Liability  of  parson  —  Rate  on  house  property — 
Payment  in  lieu  of  tithes — 43  Eliz.  o.  2—3  &  4 
Vict.  c.  89    3 


MAGISTRATES'   CASES. 


XV 


SUBJECTS   OF   CASES. 


Docks — Rateable  value — Tolls — Harbour  dues — 
Toimafire  duties — Additional  duty  on  vessels 
using  dock  page     66 

Farcchial  Asaesement  Act  1836 — Rate  levied  under 
the  Tweed  Fisheries  Act  1857 — Expense  neces- 
sary to  maintain  rateable  subjects  in  a  state  to 
Gommand  rent 115 

Rateable  value — Water  rates  in  aid  of  water  rents 
— Deduction  for  wear  and  tear    152 

RatinfiT  of  boiler  works  —  Machinery  capable  of 
being  removed  without  injury  159 

Rateable  value — School  Board — Rating  of  schools — 
Hypothetical  yearly  tenant — Valuation  (Metro- 
poUs)  Act  1869  260 

Owens  College,  Manchester — Rateable  value — Test 
— Union  Assessment  Committee  Act  1 862 285 

Middlesex  Sessions  House  —  Rating  —  Buildings 
used  for  public  purposes  288 

Rating  of  premises  used  for  particular  purpose — 
Chattels  on  the  premises  —  Boiler  works  — 
Machinery  and  plant 304 

Rateable  value — Premises  vested  in  trustees  for 
statutory  purposes — Inability  to  rent  promises — 
Possible  tenant  345 

Greenhouses  — "  Market  gardens  or  nursery 
grounds"     354 

Tithes — Statutory  payment  in  lieu  of  tithes  in  city 
of  London — Non-rateability  of 356 

Land  liable  to  assessment  taken  for  improvements 
— Deficibncy  in  assessments 373 

Aflsessment — Alteration  of  value  of  hereditament 
during  year — Reduction  of  rent— Valuation  of 
Property  (MetropoUs)  Act  1869    412 

Occupation — Advertising  hoardings  and  stations  — 
Liability  to  be  rated 443 

Tithes — Statutory  payment  in  Ueu  of,  in  the  city  of 
London — Non-rateabiUty  of 459 

Precept  of  guardian  to  overseers  — Payment  by 
overseers  upon  valuation  subsequently  reduced 
-  Discretion  of  justices  to  refuse  distress- 
warrant    ooo 

Bateability  —  Certified  reformatory  school  —  Re- 
formatory School  Act  1866    694 


POOR  RATE  ASSESSMENT  AND  COLLECTION 

ACT  1869. 

Bateable  value-^House  let  by  the  week  —Deductions 
claimed  by  owner    700 

PRACTICE. 

Poor  law — Appeal— Case  stated  under  12  &  13 
Vict  c.  45,s.  11 1 

Appeal — Applioation  for  trial  at  Central  Criminal 
Court  of  prisoner  committed  to  assizes — Refusal 
to  make  order — Supreme  Court  of  Judicature  Act 
1873 42 

Action  —  Felonious  injury  —  Civil  and  criminal 
proceeding — Motion  to  strike  out  allegation  of 
felony  from  statement  of  claim — Master  and 
servant    71 

Striking  out  olaim  as  disclosing  no  reasonable 
(»ase  of  action — Action  for  malicious  prosecu- 
tion— Charge  maliciously  preferred 102 

Petty  sessions  —  Prosecution  by  inspector  for 
Sosiety  for  Prevention  of  Cruelty  to  Animals — 
Bight  of  inspector  to  conduct  case  and  cross- 
examine  witnesses  386 

Appeal  from  court  of  summary  jurisdiction — Special 
case— Applioation  in  writixig--42  &  43  Viot.  o.  49.  433 


Indictment  —  Amendment  —  Omission  of  words 
"  against  the  form  of  the  statute,  &o."   pa^0  435 

Criminal  law — Evidence — Indictment  for  indeoent 
assault — ^Admissibility  of  evidence  of  prisoner  in 
support  of  conviction    571 

Indictment  for  defiling  a  girl  under  thirteen — 
Conviction  for  indecent  assault — Admissibility  of 
evidence  not  given  on  oath  to  support  conviction.  573 

Poor  law — Employment  of  solicitor  by  guardians — 
Taxation  of  costs  by  clerk  of  the  peace 539 

Appeal — "  Criminal  cause  or  matter  " — Extradition 
— 33  &34  Vict.  c.  52— Judicature  Act  1873  665 

Police  magistrate — Keeping  dog  without  licence — 
Conviction  for  second  ofiFonce — Prior  conviction 
proved  at  hearing,  but  not  set  out  in  summons — 
Summary  Jurisdiction  Act  1879 699 

(See  Justices  of  the  Peace.) 

PRISON. 

Criminal  prisoner  —  Committal  to  prison  of  un- 
qualified person  acting  as  solicitor  —  Mis- 
demeanant of  the  first  division    274 

"Criminal  prisoner  " — Committal  of  unqualified 
person  acting  as  solicitor  —  Solicitors  Acts — 
Prison  Acts 393 

PROSTITUTION. 

Girl  under  sixteen,  living  with  mother — Mother 
permitting  prostitution  of  daughter    35 

PROVISIONAL       ORDER       CONFIRMATION 
(DARENTH   VALLEY)  ACT  1878. 

Component  districts — Joint  board — Apportionment 
of  expenses — "  Special  expenses  "  410 

PUBLIC    CHARITY. 

Premises  used  for  purposes  of  public  charity  exempt 
from  district  rates— Railway  Servants  OrphEmage     81 

PUBLIC    HEALTH    ACT    1875. 

Local  government — Local  authority — Contract  with 
local  board — Interest  of  officer  of  board  in  con- 
tract— Statutory  prohibition — Invalidity  7 

Expenses  of  sewering  and  paving  streets — Premises 
''fronting,  adjoining,  or  abutting  on"  street     ...       9 

General  district  rate — Enforcing  payment — What 
sufficient  cause  for  nonpayment — Jurisdiction  of 
magistrate   85 

Expenses  of  repairing  streets — Liability  of  mort- 
gagees in  possession — Blackburn  Improvement 
Act  1875 : 125 

Local  government — Street — I^ivate  road — Turn- 
pike road — Apportionment  by  surveyor,  dispute 
as  to     133 

Nuisance — Justices'  order  to  owner  of  premises  to 
abate  same — Works  necessary  for  that  purpose 
to  be  specified  in  order*     171 

Paving  of  streets — Recovery  of  expenses  from  owner  188 

line  of  building — "  Bringing  forward  any  house  or 
building  forming  part  of  any  street " — Land  not 
previously  built  upon     212 

Bye-laws — Erection  of  buildings  without  approval 
of  plans — Continuing  penalty — Validity  of  bye- 
law — Summary  conviction — Period  of  limitation  215 

Works  for  sewage  purposes — Works  outside  dis- 
trict        236 

Nuisance — Order  on  owner  of  demised  premises  to 
abate — Inability  of  owner  to  enter      206 


MAGISTRATES'  OASES. 


SUBJECTS  OF  CASES. 


Seizare  of  unBonnd  food — Snffioienoy  bf  indict- 
ment  pa^e  292 

Bnral  sanitary  authority — "Si)ecial  expenses" — 
Betrospectiye  rate      851 

Bating  —  Greenhonses  —  "  Market  gardens  or 
nursery  grounds  *'  854 

Sewers — Vesting  in  local  authority — Sufficient  at 
time  of  vesting — Compulsory  alteration  of  drain- 
age —  Works  executed  by  local  authority  — 
Liability  of  frontagers    859 

Public  nuisance — Action  to  restrain — Action  by 
local  board  in  its  own  name 897 

Local  government — Joint  board — Component  dis- 
tricts— Apportionment  of  expenses  —  "  Special 
expenses"    410 

New  street — ^Notice  to  lay  out  and  erect  buildings 
abutting  thereon — Approval  of  local  authority  ...  426 

Municipal  bye-law — Open  space  at  rear  of  dwelling- 
house — Distance  across 429' 

Local  board  of  health — Illegal  practice — Fabri- 
cating voting  paper    439 

Arbitration  in  dispute  under  sects.  179  and  180 — 
Costs : 468 

Street — Private  alley  or  court 468 

Local  authority — Delegation  of  the  right  to  prosecute  479 

Conviction  for  selling  unsound  meat  —  Under- 
bailiff — Person  "  to  whom  the  same  belongs"  ...  481 

Urban  sanitary  authority  —  -  Lnprovement  com- 
missioners— Notice  of  action   487 

Arbitration — Defectin  appointment  of  arbitrators — 
Whether  defect  is  cured  by  proper  appointment 
of  umpire — Making  award  a  rule  of  court  under 
Order  LXI.,  r.  15    536 

Sewers — ^Vesting  in  local  authority — Sewers  suffi- 
cient at  time  of  vesting — Compulsory  alteration 
of  drainage — Liability  of  frontagers  546 

Local  government — Urban  sanitary  authority  — 
Validity  of  bye-law — Prohibition  of  use  of  build- 
ings unfit  for  human  habitation  559 

Local  government — "Street" — Strip  of  land  by 
side  of  highway  repairable  by  inhabitants  at 
large — Power  of  authority  to  give  notice  to 
frontagers  to  pave,  channel,  and  kerb    601 

Officer  or  servant — Town  clerk  —  Clerk  to  local 
sanitary  authority — Acceptance  by,  of  fee  under 
colour  of  office — Contentious  business    645 

Local  authority  carrying  water  main  through 
private  property — "  Necessary  " — "  Surveyor  *' — 
Person  acting  temporarily  as  surveyor    667 

Local  government — Guardians  of  the  poor  acting 
as  rural  sanitary  authority — Limitation  of  actions 
— 22  &  28  Vict.  c.  49 682 

Officer  of  local  authority  interpsted  in  contracts — 
Penalties ' 683 

Urban  authority — Estimated  expenses  of  paving, 
&c.  private  street — Bight  to  charge  on  adjoining 
premises  689 

PUBLIC  NUISANCE. 

Action  to  restrain — Action  by  local  board  in  its  own 
name — Absence  of  Attom^-General  397 


PUBLIC  PBOSECUTOB. 

(See  Parliamentary  Election.) 

QUABTEB  SESSIONS. 
Jurisdiction — Gas  company — Gasworks  Clauses  Act 
1847  —  Appointment  of  accountant  to  examine 
condition  of  gas  company's  concern  and  appoint- 
ment of  gas  engineer  to  assist  him  119 


1 


QUEEN'S  JUBILEE. 

Application  of  borough  fund  in  the  celebration 
of page  418 

BAILWAT. 

Boiling  stock  protected  from  distraint  —  Boiling 
stock  being  in  a  "  work  "  —Meaning  of  "  work  "  191 

Bridges — Boadway  over  bridge — Liability  of  rail- 
way company  to  repair  roadway  over  bridge 
where  level  of  roadway  has  not  been  altered  399,  597 

Public  right  of  way — Bailway  passing  over  public 
footpath — Whether  right  of  way  is  extinguished 
— Conviction  for  trespassing  on  railway — Juris- 
diction of  justiaes — Begulation  of  Bailway  Act 
1868 ' 692 

BAILWAY  SEBVANTS'  OBPHANAGE. 
(See  Bating.)  * 

BATEABLE  VALUE. 
(See  Poor  Bate.) 

BATING. 

Bailway  Servants'  Orphanage — Premises  used  for 
purposes  of  public  charity  exempt  from  district 
rates 81 

General  district  rate — Enforcing  payment — Juris- 
diction of  magistrate — What  is  sufficient  pause 
for  nonpayment  85 

Poor  rates  —  Premises  acquired  by  Postmaster- 
General  for  telegraphic  purposes  —  Premises 
subsequently  leased  for  private  purposes — Be- 
assessment  at  increased  value 97 

Bateable  value — Poor  rate — Water  rates  in  aid  of 
water  rents — Deduction  for  wear  and  tear    152 

Bating  of  boiler  works — Poor  rate  —  Machinery 
capable  of  being  removed  without  injury    159 

Bural  sanitary  authority  —  "  Special  expenses  " — 
Betrospective  rate — Public  Health  Act  1875    ...  351 


BEFOBMATOBY   SCHOOL  ACT  1866. 

Certified  reformatory  school  —  Poor  rate  —  Bate- 
ability  


594 


BEFBESHMENTS. 


Given  to  persons  styled  *'  workers  "  at  a  parliamen- 
tary election  held  to  be  illegal  employment   183 

BEGI8TBATI0N. 
(See  Election  Law — Parliamentary  Election.) 

BEGISTBATION   OF  VOTEBS    (PABLIAMEN- 

TABY). 

Lodger  franchise — Qualification — Notice  of  claim 
to  be  registered  Bepresentation  of  the  People 
Act  1867  -  Begistration  Acts  1878  and  1885 326 

Metropolitan  police  constable  --"Incapacitated  by 
any  law  or  statute  from  voting  " — 10  6^.  4,  c. 
44,8.18  329 

Soldier  in  barracks — Compulsory  absence  on  duty 
— Constructive  inhabitancy 335 

Uncertificated  midwife  —  "  Medical  or  surgical 
assistance  *'  —  Medical    Belief    Disqualification 

Bemoval  Act  1885 337 

County  vote  —  Notice  of  objection  —  Insufficient 
statement  of  place  of  abode  of  objector — Begis- 
tration Act  1885,  s.  18  491 


MAGISTRATES*  CASES. 


zvu 


SUBJECTS  0?   CASES. 


BoToag'h  Tote — Gronnda  of  objection — Mistake — 
BoTiaixig  barrister's  power  of  amendment  — 
Parliamentary  and  Mnnioipal  Beg^tration  Act 
1878 page  493 

Freeholder  of  city  being  a  ooonty  of  itself-^ 
Bendenoe -2  &  3  Will.  4,  0.  45»  s.  31 495 

"  Alma  whioh  by  the  law  of  Parliament  disqualify 
from  voting"— 2  WiU.  4,  c.  45,  s.  36 497 

Borongh  vote — Inhabitant  occnpier — Militia  bands- 
man— Break  of  residenoe  during  annual  training  499 

Serrioe  franchise — Mnnioipal  vote — Bepresentation 
of  People  Act  1884,  s.  3    507 

Borongh  vote  —  Notice  of  objection  —  Serrice  of 

-"  Ordinary  course  of  post  "—6  Vict  c.  108  508 

BEPAIBS  TO  HIGHWAT. 
(See  Highwa/y.) 


BEVBNUE. 

Ezdae — Beer — ^Dilution  of — ^Adding  weak  to  strong 
beer .' 441 


BEVISING  BABBISTEB. 

Has  no  power  to  amend  mistake  in  grounds  of 
ol^ection  to  a  voter,  it  not  being  the  correction  of 
a  mistake  within  the  meaning  of  sect.  28  of  the 
Parliamentary  and  Municipal  Begistration  Act 
1878 493 


BIGHT  OP  WAT. 
(See  BcbHway,) 

BOADWAY  OVEB  BBIDGE. 
Liabjliij  of  railway  company  to  repair 


597 


BOCHDALE  MABEET  ACT  1822. 
(See  Market.) 

BOLUNG  STOCK. 

Bailway  rolling  stock  being  in  a  "work"   pro- 
tected from  distraint— Meaning  of  "  work  " 191 

SALE  OP  POOD  AND  DBUGS  ACT  1875. 

Bread — Adulteration  of — Whether  guilty  know- 
ledge necessary  under  sect.  6  563 

(See  Ad/ulteration,) 

SALE  OP  (K>ODS. 

Contract  of  sale  obtained    by  false  pretences — 
Conviotion  of  fraudulent    buyer — Bevesting  of* 
property 823,  454 


SALMON  PISHEBr  ACT    1873. 
Bye-Uw— Validity  of— meravir6« 


598 


SCHOOL  BOABD. 

Bleotion  petition — Appeal  from  decisions  of  com- 
missioner— Jurisdiction  of  the  High  Court 102 

Poor  nit»— Bateable  value — Hypothetical  yeyurly 
tenant 260 

SETTLEMENT. 
(See  Poor  Law,) 


SETTLEMENT  AND  BEMOVAL. 
(See  Poor  Law,) 

SETTLEMENT  BY  BESIDENCB. 
(See  Poor  Laip.) 

SEWAGE   WOBKS. 

Works  on  bank  of  river  Wandle  —  Works  for 
sewage  purposes — Public  Health  Act  1875   page  236 

SEWEBS. 
Expense  of  constructing — New  street    301 

Vesting  in  local  authority — Sewers  sufficient  at 
time  of  vesting — Compulsory  alteration  of  drain- 
age— Liability  of  frontagers 359 

(See  Local  Qovemment,) 

SEWEBS  ACrr  1838. 
(See  Commissioners  of  Beioers.) 

SEWEBS  BATE. 

Proceedings  for  recovery  of — Court  of  summary 
jurisdiction — Power  to  state  case    431 

SHIP  AND  SHIPPING. 

i' Vessel"  —  Barge  solely  propelled  by  oars — The 
London  and  St.  Katharine  Docks  Act  1864    Ill 

SIX-DAY  LICENCE. 

Benewal  —  Application  thereon  for  a  seven-day 
licence 618 

Csnnot  be  renewed  as  an  ordinary  seven-day 
licence  under  49th  section  of  Licensing  Act  1872  681 

SOCIETY  FOB  PBEVBNTION  OP  CBUELTY 

TO  ANIMALS. 

Prosecution  by  inspector — Bight  of  inspector  to 
conduct  case  and  cross-examine  386 

SOLDIEB  IN  BABiBAC£::S. 

(See  Registration  of  Voters  (ParUamenta^ry.) 

SOUTHWABK  AND  VAUXH  VLL  WATEB  ACT 

18a2 

Bating  —  Unoccupied  houROS  not  exceeding  the 
value  of  201.— Owner's  liability  604 

SPAYING  SOWS. 
(See  Cruelty  to  Animals,) 

SPBING   TBAPS. 

Bight  to  employ  them  otherwise  than  in  rabbit 
holes— Ground  Game  Act  1880    106 

A  tenant  of  land  entitled  to  the  game  and  right  of 
shooting  thereon,  is  liable  to  a  penalty  under 
sect.  6  of  the  Ground  Game  Act  1880  for  using 
spring  traps  in  the  open  for  ground  game 485 


STABTING  A   NEWSPAPEB. 

Losses    incurred    in    connection  therewith  at    a 
general  election  not  to  be  returned  as  election 


187 


XTOl 


MAGISTRATES^   CASES. 


SUBJECTS  OF  CASES. 


STATUTE  OF  BBTDGES. 

(See  Bridge.) 

STOP-VALVES. 

Right  of  waterworks  company  to  place  in  footway 
— Keinstatement  of  footway      page  203 


63 


STREET  IMPROVEMENTS. 

Power  of  CommiBBioners  of  SewerB  to  take  land  for 
— Comi  nlsory  purohase —  Notice  to  treat   

•    "STREET." 

Road  ceasing  to  be  a  turnpike  road  beoomee  a 
**  street  '*  within  the  meaning  of  sect.  250  of 
Metropolis  Management  Act  1855  130 

Private  road — Turnpike  road — Apportionment  by 
snrveyor,  dispute  as  to 133 

Expenses  of  paving  new  street — Dissenting  chapel 
— Liability  of  trustees  of  chapel — "  House  '* 138 

Private  alley  or  court  hold  a  street  under  sect.  150 
of  Public  Health  Act  1875 468 

Strip  of  land  by  side  of  highway  repairable  by 
iiidiabitants  at  large  —  Power  of  authority  to 
give  notice  to  frontagers  to  pave,  channel,  and 
kerb 601 

Causing  obstruction  in — Persons  walking  abreast 
on  footpaths,  annoyisg  passengers  thereby 588 

STTJEGE'S   BOURNE'S  ACT  (59  Geo.  3,  c.  12). 

(See  Poor  Law.) 

SUMMARY  JURISDICTION  ACT  1879. 

Summazy  conviction  by  justices — Penalty — Im- 
prisonment with  hard  labour — Alternative    1 22 

Bastardy  order  —  Notice  of  appeal  —  Grounds 
thereof 196 

Justices  of  the  peace — Praotice-^Right  to  trial  by 
jury — ^Night  poaching — ^9  Geo.  4,  o.  99  605 

SUMMARY  JURISDICTION  ACT  1884. 

Court  of  summary  jurisdiction  —  Power  to  state 
case — Proceedings  for  recovery  of  sewers  rate  ...  431 

Practice — Appeal  from  court  of  summary  jurisdic- 
tion— Special  case — Application  in  writing    433 

SUNDERLAND  LOCAL  IMPROVEMENT  ACT 

1885. 

New  street  —  Erection  of  buildings  abutting  on, 
before  whole  of  street  constructed  to  satisfaction 
of  local  authority  426 

"SURVEYOR" 

In  sect.  16  of  Public  Health  Act  1875  is,  in  the  case 
of  an  urban  authority,  the  proper  person  duly 
appointed  by  the  authority  under  sect.  189  of 
thatAct  667 


TELEGRAPH  ACT  18C8. 

Premises  purchased  by  the  Postmaster- General  for 
telegraphic  purposes,  and  subsequently  leased  to 
tenante  for  their  own  private  purposes,  remain 
within  the  operation  of  sect.  22  of  the  Act,  and 
not  therefore  liable  to  be  assessed  at  an  increased 
rateable  value 98 


THEFT-BOTE. 

(See  Criminal  Law.) 

TITHES. 

Poor  rate — Non-rateability  of  statutory  payment  in 
lieu  of  tithes  in  city  of  London — 37  Hen.  8,  c.  12 
—43  Eliz.  C.2 page356,  450 

TOWN   CLERK. 

Acceptance  by,  of  fee  under  colour  of  office — 
Allowance  as  clerk  to  local  authori^  for  extra 
legal  work    645 

TOWN  COUNCILLOR. 

Being  on  burGress^roU,  but  without  qualification  to 
be  elected    205 

TOWNS  POLICE  CLAUSES  ACT  1847. 

Causing  obstruction  in  street — Persons  walking 
abreast  on  footpath,  annoying  passengers  thereby 
— Conviction  for  obstruction    5SS 

TRAFALGAR  SQUARE. 

Right  of  public  meeting  in — Summons  for  indict- 
able ofiFence — Refusal  by  justices  to  grant 614 

TRAMWAYS  ACT  1870. 

DifFerence  between  local  authority  and  tram- 
way company  as  to  paving  —  Application  for 
mandam\i8  to  company — Reference  to  Board  of 
Trade    310 

TRAVELLING  EXPENSES. 

Offered  to  a  voter  to  induce  him  to  come  and  vote 
at  a  parliamentary  election  is  bribery    177 

TURNPIKE  ROAD. 

(See  Highwa/ys.) 

TWEED    FISHERIES   ACT    1857. 
(See  Poor  Rate.) 

TYNE  BOILER  WORKS  COMPANY  LIMITED. 
(See  Poor  Rate — Rating.) 

UNCERTIFICATED    MIDWIFE. 
(See  Registratuni  of  Voters  (Parliamentary.) 

UNSOUND  MEAT. 

Conviction  for  selling — Person  **  to  whom  the  same 
belongs" 481 

URBAN  AUTHORITY. 

Estimated  expenses  of  paving,  &c,  private  street — 
Right  to  charge  on  adjoining  premises     689 

VAGRANT  ACT  182i. 

Pretending  or  profossing  to  tell  fortunes — Issuing 
a  circular  —  Intention  to  deceive  or  impose — 
Rogue  and  vagabond 312 


MAGISTRATES'  OASES. 


SUBJECTS  OF  CA.SES. 


VAXUATION  (METEOPOLIS)  ACT  1869. 

School  Board  —  Bateable  value  —  Hypothetical 
yearly  tenant   page  260 

pTovimonal  list — ^Appeal  against,  from  assessment 
committee  to  special  sessions — Whether  there  is 
anoh  appeal 583 


VENUE. 

Undischarg'ed  bankrupt  obtaining  credit  over  201. — 
Credit  obtained  in  county  other  than  that  in 
which  indictment  laid  —  Indidtment  therefore 
wrongly  laid    677 


"  VESSEL. 


ft 


i»» 


A  banre  simply  propelled  by  oars  is  not  a  "  vesser 
witbjn  the  meaning  of  sect.  104  of  the  London 
and  St.  Katharine  Dock  Act  1864   Ill 


VESTETMAN. 

Qualification  —  Bating  —  Occupation  —  Metropolis 
Management  Act  1855  43 


VEXATIOUS  INDICTMENTS  ACT. 
(See  Criminal  Law.) 

WATEE  COMPANY. 

Eight  of  company  to  place  stop-valyes  in  footway — 
'*  Eeinstatement "  of  footway  —  Waterworks 
Clauses  Act  1847 — Metropolis  Water  Acts  1852 
and  1871    page  86,  203 

Waterworks  Clauses  Act  1847 — ^Duty  of  company 
to  fix  proper  fire-plugs  in  mains 241 

WATEE  PIPES. 
(See  Highway.) 

WATEE  EATE. 

Proceedings  to  recover — Dispute  as  to  annual  value 
of  premises — Separate  inquiry — Jurisdiction  of 
justices — Waterworks  Clauses  Act  1 847 15 

Water  rates  in  aid  of  water  rents — Dewsbury  and 
Heckmoodwiko  Waterworks  Act  18  76    152 

Unoccupied  houses  not  exceeding  the  value  of  202. 
— Owner's  liability 604 


REPORTS  OF  ALL  THE  CASES 


DECIDKS  BT  THE 


SuprBtttB  ^nrt  flf  InMcatnre 


BBLATINa  TO  THE 


LAW    ADMINISTERED    BY    MAGISTRATES 


AND  TO 


PAROCHIAL  AND  MUNICIPAL  LAW. 


Ct.  op  App.]    Guardians  op  the  Holborn  Union  v.  Gtuaedians  op  Chbrtsby  Union.    [Ct.  op  App. 


Sttprmi  Court  of  |iifeturt 


COURT   OF   APPEAL. 


Tuesday,  May  12, 1885. 

(Before  Brett,  M.B..,  Baggallat  and  Bowen,L.  JJ.) 

The  Guardians  of  the  Holborn  Union  (apps.) 
V.  The  Guardians  op  the  Chertsey  Union 
(resps.).  (a) 

Poor  law '^  Settlement  —  Legitimate  child  under 
sixteen — Besidence  away  from  parent — Divided 
ParisJies  Act  1876  (39  '^  40  Vict  c.  61),  s.  34— 
Practice — Appeal — (Jose  slated  tmder  12  ^  13 
Vict.  c.  45,  8.  11. 

Tvoo  pauper  children^  upon  the  death  of  their  mother 
in  the  year  1877,  fhey  being  then  under  six  years 
of  age,  were  placed  by  their  father  t^ider  the  care 
of  K.  and  his  toife,  who  resided  at  Chertsey  within 
the  respondent  tmionj  and  they  remained  there 
Until  they  became  cJiargeable  in  the  year  1883. 
The  paupers^  fatlier  resided  within  the  appelUmt 
union  from  1877  until  1881,  and  thereby  acquired 
a  settlement  therein ;  he  died  in  1883.  After  they 
went  to  Chertsey  the  children  were  only  visited 
three  times  by  their  father,  and  they  never  visited 
him  nor  ever  left  the  parish  of  Chertsey ;  but  he 
paid  a  certain  sxim  quarterly  for  their  clothing , 
and  agreed  to  pay  a  certain  sum  weekly  for  their 
maintenance,  which  latter  sum  was  paid  either 
by  him  or  by  his  employer. 

The  Court  of  Quarter  Sessions  ordered  the  removal 
of  the  paupers  to  the  appellant  union,  and  the 
Divisional  Court  reversed  that  order. 

Hdd,  that  there  was  evidence  on  which  the  jtistices 
might  find  that  the  father  had  never  given  up 
the  intention  that  his  children  should  return 
to  him  when  he  was  able  to  receive  tliem,  and 
thai  therefore  the  order  of  the  justices  should 
stamd. 

Judgment  of  Hawkins  and  Smith,  J  J.  reversed. 

The  Divisio7ial  Cowt  refused  leave  to  appeal, 

Hdd,  that  nevertheless  an  appeal  lay. 

This  was  an  appeal  from  a  judgment  of  Hawkins 
and  Smith, 'JJ.,  upon  a  case  stated  by  consent 

(a)  Reported  bv  A.  A.  Hopkins.  Esq..  Barrliter-«t-Law. 

Mag.  Cas.— Vol.  X1V\ 


under  12  &  13  Vict.  c.  45,  s.  11,  reported  at  52 
L.  T.  Rep.  N.  S.  102. 

The  material  parts  of  the  special  case  were  as 
follows : — 

1.  On  the  20th  Oct.  1883  Amy  Kelly,  aged 
eleven  years,  and  Wallace  Kelly,  aged  nine  years, 
became  chargeable  to  the  respondent  union. 

2.  On  the  20th  ¥eh.  1884.  an  order  was  made 
bv  two  justices  of  the  county  of  Surrey  adjudging 
the  said  Amy  Kelly  and  Wallace  Kelly  to  be 
legally  settled  in  that  part  of  the  parish  of  St. 
Andrew,  Holborn,  which  is  comprised  in  the 
appellant  union,  and  the  said  order  was  appealed 
against. 

3.  The  paupers.  Amy  Kelly  and  Wallace  Kelly, 
were  the  lawful  children  of  Thomas  William 
Kelly  and  Sarah  Ann,  his  wife. 

4.  The  parents  of  the  paupers  were  both 
deceased.  The  mother,  Sarah  Aim  Kelly,  died  in 
childbirth  in  Feb.  1877,  and  the  father,  Thomas 
William  Kelly,  committed  suicide,  it  is  believed, 
in  Feb.  1883. 

5.  The  paupers  in  the  month  of  Feb.  1877,  on 
the  death  of  their  mother,  were  placed  by  their 
father  in  the  care  of  Samuel  and  Ann  King,  who 
were  then  residing,  and  still  resided,  at  Addle- 
stone,  in  the  parish  of  Chertsey,  in  the  respondent 
union,  and  the  paupers  still  remained  in  the  care 
of  the  said  Samuel  and  Ann  King. 

6.  From  Feb.  1877  up  to  Fob.  1883  the  father's 
visits  to  the  children  were  as  follows:  the  last 
time  on  Boxing-day  1880,  and  twice  previously. 
He  came  down  on  each  of  these  occasions  by  the 
midday  train,  and  left  on  each  evening  early.  The 
sum  agreed  upon  for  the  children's  maintenance 
(10«.  per  week)  was  remitted  through  the  father's 
employer,  who  paid  absolutely  out  of  his  own 

? octet  the  said  sum  of  lOs.  per  week  from  Feb. 
877  to  May  1879.  The  father  then  paid  half  that 
sum  and  the  father's  employer  the  other  half,  and 
the  father  s  half  was  stopped  out  of  his  wages  by 
his  employer.  In  Feb.  1883,  after  Kelly  the 
father  disappeared,  the  employer  kept  up  the  10«. 
per  week  out  of  his  own  pocket  until  the  children 
became  chargeable,  and  paid  6s.  per  week  u])  to 
the  end  of  March  1884.  The  sum  agreed  upon 
for  the  children's  clothing  {9s.  per  quarter)  was 
paid  or  remitted  to  the  foster-parents  regularly 
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by  the  father  from  Feb.  1877  until  Christmas 
1880. 

7.  The  paupers*  father  resided  from  March 
1877  until  the  month  of  May  1881  in  the  parish  of 
St.  Andrew.  Holbom,  in  the  appellant  union, 
under  such  circumstances  as  to  gain  a  settlement 
in  the  said  parish  of  St.  And^w,  Holborn,  W 
virtue  of  the  provisions  of  39  &  40  Vict.  c.  6l, 
8.34. 

8.  The  appellants  contended  that  the  paupers 
had  resided  from  Feb.  1877,  and  still  contmucKi  to 
reside  in  the  parish  of  Chertsey,  and  thereby  had 
acquired  a  settlement  in  their  own  right  m  the 
parish  of  Chertsey,  in  the  respondent  union,  as 
their  actual  bodily  residence  tor  the  period,  and 
under  the  circumstances  above  mentioned  came 
within  and  satisfied  the  meaning  of  the  residence 
prescribed  by  sect.  34  of  the  Act  39  &  40  Vict, 
c.  61. 

9.  The  respondents,  on  the  other  hand,  con- 
tended that  the  paupers  under  the  above  circum- 
stances were  constructively  resident  from  Feb. 
1877  to  the  commencement  of  theyear  1883  with 
their  father,  the  said  Thomas  William  Kelly ; 
that  they  were,  therefore,  unable  to  acquire  any 
settlement  in  their  own  riurht  in  the  resDondenf- 
union  under  the  statute  39  &  40  Vict.  c.  61,  s.  34, 
or  otherwise  during  snch  period,  and  were  settled 
in  the  appellant  union  by  reason  of  their  said 
father's  residence  therein  from  March  1877  to 
May  1881  as  aforesaid. 

10.  The  question  for  the  opinion  of  the  court 
was,  whether  the  paupers  were,  at  the  time  of  the 
making  of  the  order  of  removal,  settled  in  the 
parish  of  Chertsey  in  the  respondent  union. 

11.  If  the  court  should  answer  that  question 
in  the  affirmative,  the  said  order  was  to  be  quashed 
with  costs ;  if  in  the  negative,  the  said  order  was 
to  be  confirmed  with  costs. 

39  &  40  Vict.  c.  61,  s.  34 : 

Where  any  person  shall  have  resided  for  the  term  of 
three  years  in  any  parish  in  snch  manner  and  nnder  snch 
cironmstanoes  in  eaoh  of  snch  years  as  would,  in  accor- 
dance with  the  several  statutes  in  that  behalf,  render 
him  irremovable,  he  shall  be  deemed  to  be  settled  therein 
until  he  shall  acquire  a  settlement  in  some  other  parish 
bv  a  like  residence  or  otherwise ;  provided  that  an  order 
of  removal  in  respect  of  a  settlement  acquired  under 
this  section  shall  not  be  made  upon  the  evidence  of  the 
person  to  be  removed  without  such  corroboration  as  the 
justices  or  court  shall  think  sufficient. 

The  above  case  was  stated  by  consent  before  the 
appeal  to  quarter  sessions  from  the  order  of  the 
justices  was  heard,  and  it  was  agreed  between  the 

Sarties  that  a  judgment  in  conformity  with  the 
ecision  of  the  court  might  be  entered  on  motion 
bv  either  party  at  the  Surrey  Quarter  Sessions 
next,  or  next  but  one,  after  such  decision  should 
have  been  given. 

The  Divisional  Court  were  of  opinion  that, 
upon  the  above  facts,  there  -was  no  evidence  of 
anjr  intention  on  the  father's  part  to  receive  the 
children  back  again,  and  that  the  pauper  children's 
place  of  residence  was  Chertsey,  and  that  they 
nad  acquired  a  settlement  there,  and  that  there- 
fore the  order  of  removal  was  wrong.  They 
refused  leave  to  appeal. 

The  respondent  union  (the  guardians  of  the 
Chertsey  Union)  appealed. 

Charles,  Q.C.  and  Poland,  for  the  guardians  of 
the  Holborn  Union,  took  a  preliminary  objection. 
— Leave  to  appeal  was  refused,  and  therefore  no 
appeal  to  this  court  lies.    The  case  was  stated 


imder  12  &  13  Vict.  c.  45,  s.  11,  after  notice  of 
appeal  to  quarter  sessions  from  the  order  of  the 
justices  had  been  given.  The  case  is  therefore  in 
effect  an  appeal  from  petty  sessions,  and  the 
judgment  of  the  Divisional  Court  is  final,  under 
the  Judicature  Act  1873,  s.  45,  unless  leave  to 
appeal  is  given,  and  here  it  was  refused.  They 
referred  to 

Hinton  v.  Stoindon  New  Town  Local  Board,  42  L.  T. 

Bep.  N.  S.  614 ; 
Reg.  V.  Savin,  6  Q.  B.  Div.  S09 ; 
Overseers  of  Walsall  v.  London  and  South-Westem 

Railway  Company,  41  L.  T.  Bep.  N.<S.  106 ;  4  App. 

Cas.  30. 

Bo8anqiiet,  Q.C.  and  R.  G.  Glen  for  the 
guardians  of  the  Chertsey  Union. — This  is  not 
an  appeal  from  quarter  sessions,  or  from  petty 
sessions ;  it  is  a  case  stated  for  the  opinion  of  the 
court,  not  stated  by  quarter  sessions,  or  by  petty 
sessions,  but  by  consent.  It  is  therefore  not 
within  sect.  45  of  the  Judicature  Act  1873.  The 
case  of  the  Corporation  of  Peterborough  v.  OveraeerB 
of  Wihthcyr^  (50  L.  T.  Rep.  N.  S.  189 ;  12  Q.  B. 
Div.  1)  is  in  point.  [He  was  stopped  by  the 
Court.] 

Brett,  M.R. — I  give  my  judgment  upon  the 
words  of  sect.  45  of  the  Judicature  Act  18'73. 
This  case  was  stated  by  consent  of  parties  under 
sect.  11  of  Baines's  Act  (12  &  13  Vict.  c.  45). 
There  was  a  decision  of  justices  in  petty  sessions, 
and  from  that  decision  an  appeal  to  quarter 
sessions  was  pending,  and  whilst  that  appeal  was 
pending  the  power  was  exercised,  which  is  given 
oy  sect.  11  of  12  &  13  Vict.  c.  45,  of  stating  a 
case  for  the  opinion  of  the  Divisional  Court. 
But  when  the  Divisional  Court  had  given  their 
opinion  the  case  was  not  to  go  bark  to  petty 
sessions  for  the  justices  to  rectify  their  judgment, 
if  necessary,  but  it  was  to  go  to  quarter  sessions, 
where  it  had  never  in  fact  been  heard,  in  order  to 
have  the  judgment  there  entered  as  the  judgment 
of  the  quarter  sessions.  It  is  therefore  impos- 
sible to  call^his  an  appeal  from  petty  sessions, 
because  an  appeal  to  quarter  sessions  is  pending ; 
and  further,  the  justices  in  pettv  sessions  are  not 
to  alter  their  judgment  in  conformity  with  the 
decision  of  the  High  Court.  It  is  equally  impos- 
sible to  call  it  an  appeal  from  quarter  sessions, 
because  no  judgment  has  ever  been  given  by  that 
court.  There  is,  however,  an  order  of  the  Divi- 
sional Court  within  the  words  of  the  judgment  in 
Gorpoi'otion  of  Peterborough  v.  Overeeera  of  WUs" 
thorpe  {vhi  awp,),  which,  though  not  technically  a 
judgment,  is  an  order  binding  on  the  tarties,  and 
is  an  order  within  sect.  19  of  the  Judicature  Act 
1873,  and  therefore  subject  to  appeal.  I  have 
already  shown  why  I  do  not  think  it  is  an  order 
within  sect.  45.  I  therefore  think  we  ought  to 
hear  this  appeal. 

BA06ALLA.T,  L.J.*— I  am  of  the  same  opinion. 
By  the  45th  section  of  the  Judicature  Act  1873 
it  is  provided  that  all  appeals  from  petty  or 
Quarter  sessions  to  the  Divisional  Court  shall  be 
final  in  the  absence  of  leave  to  appeal.  Then,  if 
we  turn  to  12  <&  13  Vict.  c.  45,  we  find  that  a  case 
may  be  stated  by  consent  during  the  progress 
of  an  appeal  from  the  petty  to  the  quarter 
sessions,  and  this  has  been  done  in  this  case. 
The  judgment  of  the  Divisional  Court  on  a  case 
'  so  stated  is,  in  my  opinion,  a  judgment  or  order 
within  the  19th  section  of  the  Judicature  Act 
1873,  and  the  case  cannot,  I  think,  be  called  an 
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appeal  from  either  petty  or  quarter  sessions 
within  sect.  45  of  that  statute. 

BowEN,  L.  J. — I  agree,  though,  I  must  say,  not 
Tery  confidently. 

The  appeal  was  then  heard. 

Bosanguett  Q.d.  and  R  C  Glen  for  the  guardians 
of  the  Chertsey  Union. — ^The  children  did  not 
reside  at  Chertsey  so  as  to  gain  any  settlement 
there  of  their  own ;  they  only  remained  there  at 
their  father's  cost  until  he  could  find  it  convenient 
to  find  a  home  for  them.  It  cannot  properly  be 
said  that  there  is  no  evidence  of  any  intention  on 
the  father's  part  to  have  them  back  again ;  there 
is  ample  evidence  from  which  the  justices  might 
infer  that  intention,  and  they  must  be  taken  to 
have  done  so  from  the  making  of  the  order  of 
removal.    They  cited 

Beg.  Y.  8t  Mary,  Iglington,  22  L.  T.  Bep.  N.  S.  654 ; 

L  Bep.  5  Q.  B.  415 ; 
Bm.  y.  8t  Mary  Arches,  5  L.  T.  Bep.  N.  8.  637 ;  31 

L.  J.  77,  M.  C. ; 
Reg.  T.  Mtich  JJooltf,  31  L.  J.  1,  M.  G. ; 
Guardianr  of  Salford  v.   Overaeere  of  ManahestBrf 

48  L.  T.  Bep.  N.  S.  119 ;  10  Q.  B.  Div.  172 ; 
Reg.  T.  8t.  Olave'e,  29  L.  T.  Bep.]^.  S.  426;  L.  Bep. 

9  Q.  B.  38  ; 
Reg.   Y.  Leeds  Union,  40  L.  T.  Bep.  K.  S.  521 ;  4 

Q.  B.  Div.  828. 

Even  if  they  can  properly  be  said  to  have  resided 
in  Chertsey,  yet  they  are  within  the  proviso  of 
11  &  12  Vict.  c.  Ill,  s.  1. 

Charles,  Q.C.  and  Poland  for  tlie  guardians  of 
the  Holborn  Union. — ^The  right  inference  to  be 
drawn  from  the  facts  is,  that  the  father  intended 
the  children  to  remain  at  Chertsey,  and  had  no 
intention  of  having  them  back  to  live  with  him. 
We  do  not  contend  that  there  is  no  evidence  to 
justify  the  contrary  inference. 

Brett,  M.R. — I  cannot  agree  with  the  severity 
of  the  judgment  of  the  Divisional  Court.  The 
meaning  of  that  judgment  is  that,  upon  'these 
facts,  there  is,  as  a  question  of  law,  no  evidence 
to  justifv  any  other  inference  but  that  this  father 
intended,  to  desert  his  children.  In  this  case  the 
pauper  children  resided  in  Chertsey  parish  under 
these  circumstances :  While  they  were  of  tender 
age  their  mother  died,  and  their  father,  who  was 
then  living  in  London,  found  himself  in  a  position 
of  difficulty  as  to  keeping  them  in  his  home,  and 
he  put  them  out  to  live  with  some  people  out  of 
Xjondon ;  but  I  see  nothing  to  show  that  he  was 
not  willing  and  expecting  to  have  them  back 
again  with  him  when,  at  some  future  time,  they 
Rrew  up,  or  he  should  be  able  to  keep  them.  By 
his  agreement  with  the  people  with  whom  he 
placed  his  children,  he  became  liable  to  pay  10«. 
a  week  for  their  maintenance,  and  the  fact  that 
his  employer  assisted  him  to  make  those  pay- 
ments makes,  to  my  mind,  no  difference  as  far  as 
regards  any  inference  to  be  drawn  as  to  his 
intentions  towards  his  children.  The  only  ques- 
tion for  us  is,  what  the  proper  inference  as  to 
that  intention  is  which  is  to  be  drawn  from  these 
facts  ?  The  father  must  have  known  that  if  he 
failed  to  make  the  weekly  payments  he  would 
have  the  children  sent  back  again  on  his  hands. 
He  kept  up  the  payments,  and  did  apparently 
what  he  was  able  to  do  until  his  deatn;  and  I 
cannot  see  anything  to  justify  the  contention 
that  there  is  no  evidence  from  which  any  infer- 
ence can  be  drawn  but  the  inference  that  he  had 
no  intention  of  ever  having  them  back  to  live 


with  him.  It  was  urged  that  he  did  not  visit 
them  very  often,  but  I  do  not  know  enough  about 
the  whole  facts  of  the  case  to  attach  any  great 
importance  to  that.  Kow,  if,  on  these  facts,  a 
reasonable  person  could  come  to  the  conclusion 
that  the  father  had  the  intention  of  having  his 
children  to  live  with  him  when  they  grew  older, 
or  when  he  was  better  able  to  receive  them,  then 
that  is  enough  to  overrule  this  judgment,  because 
the  justices  made  the  order  of  removal,  and  in 
that  view  their  order  would  be  right.  I,  however, 
caniiot  help  thinking  that  that  is  putting  the  case 
too  low,  and  that  the  evidence  does  actually  point 
pretty  plainly  to  that  conclusion.  I,  therefore, 
am  of  opinion  that  the  order  of  the  justices  was 
right  and  should  not  have  been  disturbed. 
I  as^ree  with  Hawkins,  J.  that  the  case  is  not 
well  stated.  The  duty  of  the  justices  is  to  draw 
the  inference  of  fact,  and  then  to  ask,  as  matter 
of  law.  whether  the  facts  show  any  evidence 
from  which  such  inference  may  lejo^illy  be  drawn, 
whereas  upon  this  case  we  are  m  effect  asked 
what  is  the  proper  inference  from  the  facts  set 
out. 

BAftGALLAY,  L.J. — I  am  of  the  same  opinion. 
I  think  all  the  facts  are  quite  consistent  with  the 
view  that  the  father  looked  unon  the  Kin&rs'  house 
at  Chertsey  as  merel^r  a  temporary,  and  not  a 
permanent  home  for  his  children. 

Bow£N,  L.J. — I  agree.  It  is  hard  to  say  what 
is  the  true  inference  to  be  drawn  from  imperfectly 
stated  facts,  but  I  think  it  plain  that  the  justices, 
whose  business  it  was  to  draw  thd  inference* 
thought  that  the  father  had  not  intended  to  part 
with  the  control  over  his  children  so  as  to  break 
their  legal  residence  at  his  home.  If  that  is  so, 
then  I  think  the  Divisional  Court  were  wrong  in 
reversing  the  magistrates'  order,  for  it  seems  to 
me  impossible  to  say  that,  on  these  facts,  there  is 
no  evidence  to  justify  fiuch  an  inference. 

Brett,  M.R. — We  give  no  opinion  on  the  point 
raised  on  11  &■  12  Vict.  c.  Ill,  s.  1. 

Appeal  allowed. 

Solicitors    for   appellants    (Chertsey),   W.  JJ. 
Francis,  for  Paine  and  BretteU. 
Solicitor  for  respondents  (Holborn),  Bescwovihy. 


Od.  28  amd  Nov.  U,  1885. 

(Before  Lord  Eshsb,  M.B.,  Cotton  and  Lindley, 

L.JJ.) 

ESG.  V.  CHRIST0PH£BS0K.(a) 
APPEAL  PSOM  THE  QUEEN's  BEKCH  DIVISION. 

Poor  rate — LidbUUy  of  parsor^^Baie  on  house 
property — Payment  in  lieu  of  <i<^««— 43  EUz, 
c.  2—3  ^  4  Vict.  c.  89. 

The  rector  of  a  parish  was  entitled  hy  a  local  statute 
to  an  awmial  payment  called  '*  Bectoi's  rate," 
assessed  on  house  property  in  a  town. 

Held  {affirming  the  judgment  of  Lord  Coleridge, 
C.J.  and  Smith,  J.),  that  this  "  rector**  rafe  "  was 
not  an  annual  payment  in  lieu  of  tithes,  a/nd 
iJierefore  the  rector  was  not  liahle  to  poor  rates 
ivy  respect  thereof. 

The  Rev.  Brian  Christopherson,  the  rector  of 
Falmouth,  appealed  to  quarter  sessions  aggunst 

(n)  Reported  by  P.  B.  Hutchixs,  Esq.,  Barrister-at-Lftw 
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two  poor  rates.  The  sessions  di8mis.sed  his  appeal, 
but  stated  the  following  special  case  : — 

1.  The  parish  of  Falmouth  (which  comprises 
within  it  tne  town  of  Falmouth)  originally  formed 
part  of  the  parish  of  Gluvias,  but  wa^  separated 
therefrom  and  created  a  district  parish  under 
two  Acts  of  Parliament,  viz.,  the  16  Car.  2, 
entitled  "An  Act  for  the  making  of  the  church 
erected  at  Falmouth  a  ])arish  church,  and  no 
part  of  the  parish  of  (Tluvias  or  chapelry  of 
St.  Buddock  ;*'  and  the  22  &  23  Car.  2,  entitled 
*'  An  Act  for  the  better  explanation  of  an  Act 
made  in  the  present  Parliament,  entitled  'An  Act 
for  the  making  of  a  church  at  Falmouth  a  parish 
chTirch,  and  no  part  of  the  parish  of  Gluvias  or 
chapelry  of  8t.  Buddock.*  " 

2.  Provision  was  made  in  the  said  Act 
16  Car.  2  for  the  collation  and  admission  to  the 
church  at  Falmouth  of  one  fit  and  sufficient 
person,  and  that  he  and  his  successors  should  be 
parsons  or  rectors  of  the  parish  church  of 
Falmouth,  and  should  be  called  parsons  or  rectors 
of  the  said  parish  church  of  Falmouth. 

3.  It  was  also  provided  by  the  said  Act  that 
the  vicar  and  curate  of  the  parish  of  Gluvias  and 
chapelry  of  St.  Buddock  and  their  successors 
should  be  f i om^thenceforth  for  ever  discharged, 
debarred,  and  excluded  from  all  rights,  interests, 
pensions,  }>ortions,  tithes,  oblations,  and  all  other 
profits  whatsoever,  to  the  said  'vicarage  and 
church  of  Gluvias  and  the  chapelry  of  St.  Bud- 
dock, or  either  of  them,  formerly  oelonging  within 
the  said  parish  of  Falmouth,  and  that  the  parson 
of  the  said  parish  church  of  Falmouth  and  his 
successors  should  for  ever,  by  force  and  virtue  of 
that  Act,  have,  hold,  receive,  perceive,  take,  and 
enjoy  all  such  tithes,  oblations,  hereditaments, 
mortuaries,  and  other  parochial  rights,  profits, 
and  privileges  whatsoever,  within  the  limits, 
bounds,  and  precincts  of  the  said  parish  of 
Falmouth,  which  the  vicar  or  curate  of  the 
said  parish  church  of  Gluvias  and  chapelry 
of  St.  Buddock  should  or  might  have  had, 
held,  received,  taken,  or  enjoyed  in  right  of  the 
said  vicarage  as  in  case  that  Act  had  never  been 
made. 

4.  It  was  also  provided  by  the  said  Act  that 
the  ]iarson  of  the  said  parish  church  of  Falmouth 
and  his  successors  should  have  the  same  remedy 
to  recover  all  tithes  and  other  ecclesiastical 
rights  and  duties  within  the  said  parish  of 
Falmouth  as  fully  as  the  vicar  or  curate  of  the 
said  church  of  Gluvias  and  chapelry  of  St.  Bud- 
dock had,  or  ought  to  have  bad,  if  that  Act  had 
never  been  made. 

5.  It  was  also  provided  by  the  said  Act  that 
the  mayor  and  aldermen  of  Falmouth  aforesaid 
for  the  time  being,  or  any  three  of  them,  should 
thereby  be  empowered  from  time  to  time  equally 
to  rate  and  assess  all  and  every  the  houses,  shops, 
warehouses,  cellars,  and  outhouses,  with  the  ap- 
purtenances, then  being,  or  which  thereafter  at 
at  anv  time  should  be,  built  in  the  town  and 
precincts  of  Falmouth  aforesaid,  according  to  the 
true  yearly  rent  or  value  of  the  said  houses, 
shops,  warehouses,  cellars,  and  outhouses,  with  the 
apnurteuances,  after  the  rate  of  16tZ.  in  the  pound, 
to  oe  paid  by  the  several  and  respective  owners  of 
the  said  houses,  shops,  warehouses,  cellars,  and 
outhouses,  with  the  rt!)purtenance,  at  the  four 
most  usual  feasts  in  the  year,  by  even  and  equal 
]»ortioii^,  unto  lu  the  juMsun  ui"  Falmouth  and  his 


successors  for  ever.  The  said  Acts  accompany  and 
form  part  of  this  case. 

6.  The  appellant,  who  is  the  present  rector  of 
Falmouth,  was  inducted  in  the  month  of  Dec. 
1882,  and  took  up  his  residence  on  the  18th  April 
1883. 

7.  On  the  31  st  Oct.  1882  the  mayor  and  two 
aldermen  of  the  town  of  Falmouth,  in  accordance 
with  the  provisions  set  out,  rated  and  assessed  all 
the  houses,  shops,  warehouses,  cellars,  and  out- 
houses, with  the  appurtenances,  in  the  town  and 
parish  of  Falmouth,  at  16rf.  in  the  pound  on  the 
rateable  value  which,  for  the  purposes  of  this 
case,  is  admitted  to  be  the  correct  basis.  (A  co]»y 
of  the  rate  wa-s  here  set  out.) 

8.  On  the  25th  June  1883  the  following:  rate 
was  made  for  the  relief  of  the  poor  in  the  town 
of  Falmouth.  (A  copy  of  the  rate  was  here  set 
out,  from  which  it  appeared  that  the  defendant 
was  rated  in  respect  of  property  described  as  the 
"  rector's  rate.")  The  town  of  Falmouth  is  part 
of  the  ecclesiastical  parish  of  Falmouth,  as 
created  by  the  said  Acts  of  Parliament  of  16  Car. 
2  and  22  &  23  Car.  2,  but  separately  maintains  its 
own  poor. 

9.  On  the  11th  Aug.  1883  the  following  rate 
was  made  for  the  relief  of  the  poor  in  the  parish 
of  Falmouth.  (A  copy  of  the  rate  was  here  set 
out,  showing  that  the  defendant  was  rated  in 
respect  of  the  "  rector's  rate.**) 

10.  The  rector's  tithes  in  the  parish  of  Fal- 
mouth were  in  tlie  year  1841  duly  commuted  and 
awarded  by  an  assistant  commissioner,  under  the 
Act  for  the  Commutation  of  Tithes  in  £ng[land 
and  Wales,  at  the  sum  of  140L  When  houses, 
shops,  warehouses,  cellars,  and  outhouses,  with 
the  appurtenances,  have  been  built  on  land  liable 
to  tithe,  tithe  has  not  been  collected  in  respect 
thereof. 

11.  On  the  11  til  Aug.  1883  the  said  tithes  were 
separately  rated  to  the  relief  of  the  poor  in  the 
parish  of  Falmouth. 

12.  Against  the  two  said  rates  referred  to  in 
paragraphs  8  and  9  of  this  case  the  appellant 
appealed  to  the  quarter  sessions,  where  the  said 
assessment  committee  duly  appeared  in  the  name 
of  the  guardians  to  support  the  rates.     It  was 
contended  on  behalf  of  the  respondents  that  the 
rector  wa«  liable  to  be  rated  to  the  poor  rates 
referred  to  in  respect  of  the  rector's  rate,  which 
was  levied  and  paid  over  to  him,  as  before  stated, 
and  that  such  liability  was  created  by  the  statute 
43  Eliz.  c.  2,  s.  1.     It  was  contended  on  behalf  of 
the  appellant  that  he  was  not  liable  to  be  rated  to 
the  poor  rates  referred  to  in  respect  pf  the  rector's 
rate,  and  that  such  rector's  rate  was  not  liable  to 
be  assessed  or  charged  to  or  with  the  said  rates 
for  the  relief  of  the  poor.    After  hearing  evidence 
and  arguments  on  behalf  of  the  appellant  and  the 
respondents,  the  following  order  was  made  as  to 
the    appeal  against  the  rate    in    the    tovrii    of 
Falmouth  :  **  That  the  said  appeal  be  dismissed, 
the    court  being  of   opinion    that  there    is    no 
evidence  that  the  tithe  on  houses  has  been  extin- 
guished in  the  town  of  Falmouth,  and  that   the 
16 J.  in  the  pound  leviable  as  the  parson's   rate 
in  the  said  town  of  Falmouth  is  a  rate  levied  on 
real  property,  and  as  such  is  assessable  to  the 
poor  rate."     And  as  to  the  appeal  against    the 
rate  in  the  parish  of  Falmoutn,  the  following 
order  was  made :  **  That  the  said  appeal  be  dis- 
missed, the  court  being  of  opinion  tnat  there  is 
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BO  evidence  that  the  tithe  on  houses  has  been 
extinguished  in  the  parish  of  Falmouth,  and  that 
the  l6d,  in  the  pound  leviable  as  the  parsou*8  rate 
in  the  said  fiarish  of  Falmouth  is  a  rate  levied  on 
real  property,  and  as  such  is  assessable  to  the 
poor  rate." 

The  question  for  the  opinion  of  the  court  was, 
whether  the  appellant  was  liable  to  be  rated  to 
the  parochial  i*ates  of  Falmouth  town  and  Fal- 
mouth parish,  or  of  either  of  them,  in  respect  of 
the  said  parson's  or  rector's  rate  received  oy  him 
in  the  said  town  and  parish  of  Falmouth. 

Lord  CoLERiDGi^  C.J.  and  Smith,  J.  gave  judg- 
ment quashing  the  orders  of  sessions,  and  from 
this  judgment  the  prosecutors  (the  assessment 
committee  of  the  Falmouth  Unioii)  appealed. 

Sir  F,  HersclieU,  Q.C.  (Polmid  with  him),  for  the 
assessment  committee,  argued  in  support  of  the 
appeal. 

Charles,  Q.C.  (Fraaer  Macleod  with  him),  for 
the  rector,  supported  the  judgment  of  the 
Divisional  Court. 

The  following  authorities  were  referred  to : 

Bonn  T.  Piclnn,  Caldecot,  196 ; 

B.  V.  2b?n4»,  1  Dong.  401 ; 

LotendeM  r.  Home,  2  W.  Bl.  1252 ; 

R.  v.  The  Ckurchwardene  and  Overseers  of  Oreat 

Hamhletan,  1  A.  &  £.  145  ; 
R.  v.  Skiiwle,  1  Strange,  100 ; 
B.  y,  Lambeth,  1  Strange,  525 ; 
fi.  V.  Wilson,  5  Nev.  &  Man.  119 ; 
Reg.  v.  The  Inhabitants  of  Sherford,  16  L.  T.   Eep. 

N.  S.  663;  L.  Bep.  2  Q.  B.  503 ; 
Powell  V.  Bull,  1  Comyna,  265 : 
Viner's  Abridgment,  "  Poor  "  (F.),  p.  427 ; 
Dalton'8  Justice, "  Poor,"  pp.  231, 254  (edit,  of  1727) ; 
Phillimore's  Ecclemastioal  Law,  p.  1592;  and  the 

foUowing  statutes : 
39  £Uz.  u.  3  (repealed  by  Statute  Law  Beyision  Aot 

1863) ; 
45  Eliz.  G.  2 ; 
3  &  4  Yict.  c.  89  (cantinned  by  Expiring  Laws  Con- 

tinnaace  Acts). 

Sir  F.  H&rachell,  Q.C.  replied. 

Cttr,  adv,  vult. 

Nov,  le.—Lord  Esher,  M.B. — The  question  to 
be  decided  is  whether  the  defendant,  who  is  the 
rector  of  Falmouth,  is  liable  to  lie  rated  in  re- 
spect of  a  certain  payment  payable  to  him  under 
a  local  Act  of  Parliament.  In  order  to  decide  the 
case,  we  are  asked  to  consider  the  construction 
of  the  statute  43  Eliz.  c.  2.  In  construing  that 
statute  we  must  take  into  account  the  interpreta- 
tion which  has  been  placed  upon  it  by  numerous 
decisions  from  the  time  of  its  enactment  down  to 
the  present  time.  In  my  opinion,  if  we  now  had 
to  construe  the  Act  for  the  first  time,  we  should 
lie  obliged  to  construe  it  in  the  same  way.  The 
statute  uses  lar^  words,  and  it  is  apparent  that 
they  must  inevitably  be  limited.  In  the  first 
pW-e,  it  deals  with  parishes,  and  in  dealing  with 
a  parish  alone  it  is  clear  that,  in  rating  the  inha- 
bitants according  to  the  ability  of  the  parish,  the 
overseers  could  not  look  outside  the  parish,  or 
deal  with  the  ability  of  the  inhabitants  elsewhere. 
To  look  at  the  general  ability  everywhere  of 
the  inhabitants  would  be  to  consider,  not  the 
ability  of  the  parish,  but  the  general  ability 
of  the  inhabitants  as  rich  men.  A  second  objec- 
tion is  that  the  overseers  can  have  no  means  of 
acquiring  knowledge  of  a  man's  ability  elsewhere. 
If  evenrone  were  to  be  rated  in  the  parish  of 
which  ho   was   an  inhabitant   according  to  his 


general  ability,  he  might  also  be   rated  in  the 
same  way  as  an  inhabitant  of  some  other  parish, 
and  so    be    rated    twice    over.     Therefore  it  is 
obvious  that,  in  considering  the  ability  of   the 
parish,  which  must  involve  the  ability  of  each 
rateable  inhabitant,  it  is  necessary  to  consider  the 
ability  of  each  person  as  an  inhabitant  of   the 
parish  in  respect  of  which  he  was  rated.    Ther'  • 
fore  the  ability  of  the  inhabitant  in  that  resi)ect 
arises  from  what  he  obtains  as  income  in  ana  by 
the  parish.    The  next  thing  to  be  considered  is  in 
respect  of  what  within  the  parish  the  overseers 
are  to  rate  the  inhabitants,  and  here  again,  if  all 
money  received  in  the  parish  from  every  source 
were  to  be  taken  into  account,  the  overseers  could 
have  no  means  of  learning  what  that  was.     Sup- 
pose that  a  man  carried  on  an  extensive  business 
in  the  narish,  the  overseers  would  have  had  no 
means  of  knowing  the  profits  of  the  business ;  for 
in  the  time  of   Queen  Elizabeth  there  was  no 
power  of  asking  for  a  return  of    property    or 
income.    It  seems  to  me,  therefore,  from  the  very 
nature  of  the  thing,  besides  looking  at  the  in- 
stances given  in  the  statute,  which  are  all  proper 
ties  which  might  easily  be  known  to  the  overseers, 
that  the  ability  in  respect  of  which  an  inhabitant  is 
rateable  is  that  arising  from  such  property  in  the 
parish  as  the  overseers  could  ea^ly  estimate.     It 
18  true  that  Lord  Kenyon  objected  to  the  use  of 
the  expression  "  visible  property."    In  one  sense 
t'he  objection  is  well  founded,  for  visible  property 
does  not  comprise  every  hereditament---as,  for 
instance,  tithes,  which  are  not  payable  in  kind. 
But,  looking  at  the  kinds  of  property  enumerated 
in  the  statute,  and  considering  that  there  was  no 
power  to  obtain  any  return  of  income,  it  seems  to 
me  that,  even  if  the  statute  were  to  be  construed 
for  the  first  time,  it  should  be  treated  as  dealing 
only  with  the  ability  arising  from  such  property 
in  the  parish  as  would  be  easily  cognisable  by  the 
overseers.    If  the  word  **  visible  "  is  incorrect,  I 
would  substitute  "  tangible " ;  but  I  can  see  no 
objection  to  either  word.    The  result  is,  that  the 
words  used  in  the  statute  were  enlarged  so  as  to 
comprise  any  tenement  or  hereditament  within 
the  parish.    The  rate  is  at  the  outside   annual, 
though  by  the  terms  of  the  statute  it  was  weekly 
or  otherwise.    The  result  is,  that  the  ovor.scei's 
are  to  consider  the    ability  of    the  inhabitants 
in   respect   of  such   property   as   the  overseers 
might    easily    estimate — that   is,   in   resiiect   of 
the  annual   value  of   all  the   tangible  projicr^y 
of    the    inhabitants    which    is    in    the     ])arish. 
The   measure  is  not  what   is  actually  received 
for  the  property ;  for  an  inhabitant  cannot  escape 
rating  because  he  does  not  choose  to  use  his  pro- 
perty in  such  a  manner  as  to  make  it  profitable 
to  himself.      With  regard  to  tithes,  only  some 
particular  kinds  are  mentioned  in  the  Act.     But 
tithes  were  held  to  be  hereditaments,  for  they 
could  easily  be  estimated  by  the  overseers  when 
they  were  p-iid  in  kind,  and  when  by  custom  or 
statute  an  annual  payment  was  received  instead 
of  tithes  in  kind  it  was  held  that  parsons  could 
not  thereby  escape  rating.    Thus,  tithes  were  held 
rateable,  and  also  money  payments  taken  in  lieu 
of  tithes,  unless  made  under  an  Act  of  Parliament 
which  provideil  that  they  are  not  to  be  rateable. 
If  therefore  this  money  payment  to  the  defendant 
is   in  lieu  of  tithes,  then,  according  to  all  the 
authorities,  he  must  be  rated.     But  if  it  is  not 
in  lieu  of  tithes,  to  hold  that  it  is  rateable  would 
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be  to  go  bejx)iid  any  constmction  of  the  statute 
which  has  hitherto  been  adopted,  for  it  is  neither 
a  tenement  nor  a  hereditament.  The  payment  is 
made  by  the  occupiers  of  houftes,  and  tnerefore  is 
not  a  payment  in  lieu  of  tithes,  for  if  land  is 
built  upon  it  is  no  longer  tithable,  because  no 
tithe  is  payable  in  respect  of  house  property.  If 
the  payment  were  not  made,  the  property  in 
respect  of  which  it  is  now  made  would  not  pay 
tithe.  In  the  case  of  Rex  v.  Carlyon  (8  T.  R.  385) 
Lord  Kenyon  said  that  oblations  and  other  offer- 
ings which  constitute  the  rectorial  or  vicarial 
dues  were  rateable ;  that  statement  was  not  part 
of  the  decision.  If  it  was  right,  either  oblations 
and  offerings  are  exceptions  to  the  ireneral  rule,  or 
they  were  considered  to  be  of  the  same  nature  as 
tithes.  Probably  they  were  originally  made  to 
the  clergy  fti  kind,  as  tithes  were.  Therefore  it 
can  be  seen  how  it  might  hare  been  held  that  they 
were  liable  as  being  of  the  same  nature  as  tithes, 
and  therefore  were  held  to  follow  the  same  rule. 
For  these  reasons  I  am  of  opinion  that,  as  this 
payment  is  not  in  lieu  of  tithes,  but  is  a  payment 
made  to  the  defendant  by  Act  of  Parliament,  and 
not  in  respect  of  anythmg  which  he  holds  as  a 
tenement  or  hereditament,  it  is  not  rateable,  and 
neither  43  Eliz.  c.  2,  nor  any  other  statute, 
applies  so  as  to  make  him  liable.  For  these 
reasons  I  am  of  opinion  that  the  judgment  of 
the  Dirisional  Court  is  right,  and  the  appeal  ought 
to  be  dismissed. 

CoTToir,  L.J.— The  case  depends  on  the  true 
construction  of  43  Eliz.  c.  2,  taking  into  account 
3  A  4  Vict.  c.  89.  Under  the  earlier  statute  there 
were  two  classes  of  rating:  first,  "every  in- 
habitant, parson,  vicar,  and  other,"  is  to  be  rated; 
and,  secondly,  **  every  occupier  of  lands,  houses, 
tithes  impropriate,  propriations  of  tithes,  coal 
mines,  or  saleable  underwoods"  in  the  parish. 
The  sums  of  money  are  to  be  raised  in  each 
parish  ''according  to  the  ability  of  the  same 
parish.*^  That  involves  this  proposition,  that  the 
persons  rated  as  inhabitants  should  be  rated  in 
proportion  to  their  means  arising  within  the 
parish,  for  it  would  be  extraordinary  that  in  every 
parish  the  inhabitants  should  be  rated  according 
to  the  ability  of  the  parish,  if  that  which  arises 
entirely  out  of  the  parish  is  to  be  taken  into 
account.^  But  we  are  relieved  from  that  difficulty 
by  decisions  from  which,  unless  they  were  clearly 
erroneous^  would,  in  my  opinion,  be  vnronB  to 
depart,  nrsons  are  in  a  peculiar  position.  They 
are  specially  named  amongst  innabitants,  pro- 
bably in  order  to  prevent  any  diflBculty  arising  on 
the  point  that  they  could  not  be  properly  charged 
under  the  statute.  It  was  said  by  Littledale,  J. 
in  Be»  v.  Boldero  (4  B.  &  C.  at  p.  473)  that  "  the 
statute  43  Eliz.  c.  2  makes  a  parson  liable  in 
respect  of  the  profits  which  ne  receives  as 
parson,"  restricting,  therefore,  his  liability  as  in- 
nabitant  to  that  of  which  he  received  the  profits 
as  parson.  Of  course,  if  he  occupies  under  the 
second  subdivision  I  have  referred  to,  he  is  rate- 
able as  occupier ;  but,  when  he  is  considered  as  an 
inhabitant,  we  have  to  consider  whether  the  words 
of  the  statute  can  be  relied  upon  without  some 
limitation.  The  Act  3  &  4  Vict.  c.  89,  after  recit- 
ing 43  Eliz.  c.  2  and  14  Car.  2,  c.  12,  provides  trhat 
from  and  after  the  passing  of  the  Act,  "  it  shall 
not  be  lawful  for  the  overseers  of  any  parish 
.  .  .  to  tax  any  inhabitant  thereof  as  such 
inhabitant  in  respect  of  his  ability  derived  from 


the  profits  of  stock-in-trade,  or  any  other  pro- 
perty for  or  towards  the  relief  of  the  poor ;  pro- 
vided always,  that  nothing  in  this  Act  contained 
shall  in  anywise  affect  the  liability  of  any  parson, 
vicar,  or  of  any  occupier  o^  lands,  houses,  tithes 
impropriate,  propriations  of  tithes,  coal  mines,  or 
saleable  underwood  to  be  taxed  under  the  said 
Acts  for  or  towards  the  relief  of  the  poor."    This 
statute  leaves  the  liability  of  the  parson  named  in 
the  previous  Act  just  as  it  was.    It  does  not  add 
to  his  liabilitv,  and  does  not  throw  upon  him  any 
burden  to  which  upon  the  true  construction  of 
the  statute  of  Elizabeth,  as  interpreted  by  the 
courts,  he  was  not  liable.  But  I  think  this  exemp- 
tion bears  upon  the  subseqtient  decisions,  because 
it  exempts  an  inhabitant  from  being  rated  in 
respect  of  his  ability  derived  from  the  profits 
of   stock-in-trade  or  any  other  property.    That 
shows  what  it  was  in  respect  of  wnich  inhabitants 
as  such  had  been  rated.    It  was  stock-in-trade, 
that  being  the  matter  of  the  greatest  importance 
as  regards  property  in  respect  of  which  they  were 
rated  as  innabitants,  t.e.,  property  which  was  not 
a  tenement  or  hereditament,  or  in  respect  of 
which  they  were  not    rated   as    occupiers.     It 
shows  that    inhabitants,  as  such,  were  liable  to 
be  rated  in  respect  of  that  which  was  visible 
and  tangible  which  the  overseers  could  get  at. 
Parsons  have  been  rated  in  respect  of  tithes,  bat 
not  as  occupiers,  for  the  only  occupiers  of  tithes 
mentioned  in  43  Eliz.  c.  2,  are  occupiers  of  tithes 
impropriate  and   propriations    of    tithes  which 
had  been   taken  irom  the   parsons.     But   the 
tithes  were  the  ostensible  and  tangible  means  of 
support  of  the  parson,  because,  when  they  were 
paia  in  kind,  there  was  a  tenth  to  which  he  was 
entitled  which  was  the  tangible  and  visible  pro- 
perty which  he  had  for  his  support.    Therefor© 
that  seems  to  follow  the  lines  of  the  occupation 
part  of  the  section,  and  to  show  that  the  means 
regarded    in  rating    were  the  tangible   means, 
which  coidd  be  touched  and  handled   by  the 
overseers.    No   doubt,  when  there  has  been  a 
composition,  that  has  been  taken  into  account, 
and  also  where  a  rent  has  been  created  by  some 
instrument  or  Act  of  Parliament  which  at  some 
time  put  an  end  to  the  tithes;  that  is,  where 
there  was  a  sum  of  money  payable  annually  to 
the  parson  in  lieu  of  tithes,  in  the  sense  that  the 
very  grant  of  that  payment  involved  the  absolute 
cesser  of  tithe,  and  substituted  for  it  a  sum  of 
money.      That  was  by  a  sort  of  equitable  con- 
stmction of  the  Act  that  the  inhabitants  should 
be   rated    according   to  their    means.     In  the 
case  of  Bex  v.  CaHyon  (3  T.  B.  385)    the  tithe 
was  of   fish.     The  fishermen  were  not  rateable 
in    respect    of    the    fish    they    got,    but   the 
parson   was    entitled   to  a   tenth  of  the   fish. 
That    resembled    tithes,    for   it   was    a    tenth 
of   the   produce  of   the  sea,  and  was  just   as 
tangible  and  visible  as  ordinary  tithes.     I  can 
find  no  case  where  a  parson  has  been  rated  in 
respect  of  an  annual  payment  of  a  sum  of  money 
unless  it  was  a  payment  in  lieu  of  tithes  in  the 
sense  I  have  mentioned.     Although  in  Bex  v. 
Carlyon  (3  T.  R.  386)  Lord  Kenyon  refers  to 
oblations  and  other  offerings  as  iJeing  rateable, 
no  case  has  been  found  where  they  have  been 
decided  to  be  rateable.     If  they  were  rateable, 
there  would  be  no  definite  sum   in  respect  of 
which  the  parson  could  be  rated,  but  he  could 
only  be  rated  in  respect  of  oblations  and  offerings 
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actpally  made.  Therefore  that  would  really  be 
visible  and  tangible,  and  not  something  to  be 
inquired  into  without  its  coming  into  the  light 
of  day.  It  must  also  be  remembered  that,  in 
several  cases,  and  in  particular  in  Ile»  v.  Ham- 
bieion  (1  A,  &  E.  145),  where  it  was  held  that 
parsons  were  to  be  rated  in  respect  of  annual 
Pjayments,  stress  was  laid  on  the  fact  that  the 
tithes  were  extin^ished,  and  that  the  payment 
was  in  lieu  of  tithes  in  the  sense  I  have  ex- 
plained. That  is  very  strongly  in  support  of  the 
]adg|ment  now  appealed  from.  Therefore,  in  my 
opinion,  the  judgment  was  right,  and  the  appeiJ 
must  fail. 

LniBLET*  L.  J.— I  am  of  the  same  opinion.  In 
considering  what  it  is  in  respect  of  which  it  is 
sought  to  rate  this  rector,  it  is  neoessary  to 
look  at  the  Act  of  Parliament  which  created  the 
rate  in  question.  The  corporation  was  empowered 
to  raise  a  rate  upon  houses,  shops,  warehouses, 
odlan,  and  outhouses,  built  and  to  be  built,  and 
to  pay  to  the  rector  the  sum  mentioned  in  the  Act. 
This  rate  is  not  laid  on  tithes  or  on  anything  speci- 
fied in  43  Elia.  c.  2.  It  is  therefore  impossible  to 
rate  the  defendant  as  an  occupier  of  anything 
that  is  mentioned  in  the  second  part  of  the 
statute.  If  he  were  rated  at  all  he  would  be  rated 
under  the  first  part.  The  Act  43  Elijs.  c.  2, 
specifies  two  classes  of  persons  who  are  to  be 
rated :  first,  '*  every  inhabitant,  parson,  vicar,  and 
others ;"  and,  secondly,  '*  every  occupier  of  lands, 
houses,  tithes  impropriate,  propriations  of  tithes, 
coal  mines,  or  saleable  underwood  in  the  said 
parish."  It  is  said  that  the  defendant  comes 
within  the  first  class,  because  he  is  a  parson. 
I  have  had  extreme  difficulty  in  ascertaining  the 
theory  upon  which  parsons  were  rated  to  the 
relief  of  the  poor.  Dalton  misquotes  43  Eliz. 
c.  2,  and  treats  parsons  as  rated  to  the  poor  in 
respect  of  tithes  because  they  were  occupiers  of 
tithes.  At  p.  186  (ed.  1742)  he  says  :  "Every 
clergyman  is  to  be  rated  for  his  glebe  and  tithes 
aocoraing  to  their  yearly  value,  so  long  as  they 
are  in  his  own  occupation,  because  the  statute 
charges  every  occupier  of  tithes,  &c.,  and  the 
clergy  are  contained  under  those  general  words 
unless  particularly  exempted."  There  is  evidently 
some  confusion  here ;  the  only  occupiers  of  tithes 
mentioned  in  the  statute  are  occupiers  of  tithes 
impropriate  or  of  propriations  of  tithes.  So 
that  rectorial  or  vicarial  tithes  are  excluded.  So 
far  as  I  can  make  out,  the  parson  was  held  rate- 
able to  the  poor  because  he  was  specially  named 
in  the  statute,  and  he  was  held  rateable  in  respect 
of  tithes  because  they  were  the  only  visible 
means  which  he  had  arising  within  the  parish, 
and  in  respect  of  which  the  overseers  could  rate 
him.  It  appears  to  me  that  the  parson  was  rate- 
able because  he  was  named,  and  because  the  tithes 
formed  those  visible  means  in  respect  of  which 
the  inhabitants  were  to  be  rated.  I  cannot  find 
that  parsons  were  ever  rated  in  respect  of  any- 
thing except  tithes  and  that  whicn  has  been 
substituted  for  them  by  statute  or  custom.  Lord 
Kenjron,  in  Bex  v.  Garlyon  (3  T.  B.  385),  also 
mentions  oblations  and  other  offerings  constituting 
the  rectorial  or  vicarial  dues.  In  my  opinion, 
having  regard  to  the  statutes  relating  to  the  parish 
of  Fshnouth,,it  is  impossible  to  look  upon  this 
payment  as  a  payment  in  lieu  of  tithes.  As 
houses  increase  tithes  diminish  in  value,  and  for 
that  reason  this  payment  was  created;  but  it 


'  cannot  be  treated  as  substituted  for  tithes,  because 
the  rector  has  tithes  as  well.  .  The  result  appears 
to  roe  to  be,  that  the  rate  in  question  is  not  one  of 
the  things  alluded  to  in  the  second  part  of  43 
Eliz.  c.  2,  8. 1,  dealing  with  occupiers,  nor  is  it  a 
tithe  or  T>ayment .  in  lieu  of  tithe  within  the 
meaniEg  of  the  decisions,  nor  an  oblation  or 
offering.  It  therefore  does  not  come  within  the 
meaning  of  the  statute  as  construed  by  the 
courts.  To  hold  otherwise  would,  in  my  opinion, 
be  to  put  a  new  construction  on  the  statute. 

Appeal  diamiised. 

Solicitors  for  appellants,  Bolton^  Bobbins,  Buak, 
and  Co.,  for  Glen  and  Nalder,  Falmouth. 

Solicitors  for  respondent,  Gregory  and  Co.,  for 
Appleby  Jenkins,  Penryn. 


Nov.  20  and  Dee.  18, 1885. 

(Before  Lord  Eshbb,  M.B.,  Cotton  and  Bowen, 

L.JJ.) 

Melliss  akd  Pim  v.  The   Shirlbt  and  Free- 
mantle  Local  Boabd  of  BLealth.  (a) 

APPEAL  FBOM  THE  qUEEN*S  BENCH  DIVISION. 

Local  government — Local  authority-^Contraet  with 
lootd  boartl — Interest  of  officer  of  board  in  con- 
trrtrt — Stat  utory  prohibUiory-^Lwalidity — Pviblic 
ILMk  Act  1875  (38  ^  39  Vict.  c.  55),  s.  193. 

Where  a  dtxtute  subjects  persons  making  certain 
eontrads  to  penalties,  if  it  is  apparent  thai  the 
intention  of  the  Legislature  was  fo  prevent  the 
maMng  of  such  contracts,  they  are  invalid. 

By  the  Public  Health  Act  1875  (38  4*  39  Vict.  c.  55), 
s.  193,  officers  or  servants  employed  by  a  local 
authority  shall  not  be  concerned  or  interested  in 
controls  made  with  such  authority,  and,  if  they 
are  so  concerned  or  interested,  they  become  i/ncap^ 
able  of  continuing  in  their  employment,  and  are 
subject  to  pecuniary  penalties. 

Held  (reversing  thejuagment  of  Gave,  J.),  that  the 
consequences  of  a  breach  of  the  provisions  of  this 
section  were  not  limited  to  loss  of  employment  and 
liability  to  thepenalties,  but  the  effect  of  the  section 
is  to  make  void  a  c-ontraet  entered  into  between 
an  officer  employed  by  a  local  aviliority  and  such 
local  authority ,  so  that  the  officer  could  not  recover 
for  work  done  under  the  contract. 

This  was  an  appeal  by  the  defendants  from  the 

e*  idgment  of  Cave,  J.,  which  is  reported  14  Q.  B. 
iv.  911. 

The  facts,  so  far  as  they  were  material  to  the 
point  decided  by  the  Court  of  Appeal,  were  as 
follows : — 

The  plaintiffs  Melliss  and  Prin  carried  on  busi- 
ness in  partnership  as  civil  en^neers. 

The  defendants  wei*e  a  locfil  authority  within 
the  meaning  of  the  Public  Health  Act  1875. 

The  plaintiff  Pim  was  appointed  surveyor  to 
the  defendants,  and  was  paid  by  salary. 

While  the  plaintiff  Fim  held  this  appoint- 
ment a  contract  was  entered  into  between  the 
plaintiffs  and  the  defendants,  whereby  the  plain- 
tiffs undertook  to  execute  certain  drainage  and 
sewage  works  for  the  defendants. 

The  action  was  brought  to  recover  for  work 
done  bv  the  plaintiffs  under  this  contract. 

At  the  trial  before  Cave,  J.  without  a  jury  it 

was  objected  that  the  plaintiffs  were  not  entitled 

— — —       — ■ — - 

(a)  Baported  by  P.  B.  Hutohins,  Esq.,  B«rrister'«t-Law. 
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to  recover,  on  the  ground  that  the  contract  was 
invalid,  because  it  was  contrary  to  the  provisions 
of,  first,  sect.  174,  and  secondly,  sect.  193  of  the 
Public  Health  Act  1875. 

Cave,  J.  overruled  both  objections,  and  gave 
judgment  for  the  plaintiffs. 

The  defendants  appealed. 

As  the  Court  of  Appeal  gave  no  decision  as  to 
the  point  on  sect.  174,  the  arguments  on  that 
point  are  omitted. 

By  the  Public  Health  Act  1875  (38  &  39  Vict, 
c,  55),  s.  193 : 

Offioers  or  Berrants  appointed  or  employed  nnder  this 
Act  by  the  local  aathon^  shall  not  in  anywise  bo  oon- 
oemea  or  interested  in  any  bargain  or  oontraot  made 
with  such  authority  for  any  of  the  purposes  of  this  Aot. 

If  any  snoh  officer  or  servant  is  so  concerned  or  inte- 
rested, or,  nnder  colour  of  his  office  or  employment, 
exacts  or  accepts  any  fee  or  reward  whatsoever  other 
tha.n  his  proper  salary,  wages,  and  allowances,  he  shall 
be  incapable  of  afterwards  holding  or  continuing  in  any 
office  or  employment  under  this  Act,  and  shall  forfeit 
and  pay  the  sum  of  501.,  which  may  be  recovered  by  any 
person,  with  full  costs  of  suit,  by  action  of  debt. 

By  47  &  48  Vict.  c.  74,  proceedings  for  the 
recovery  of  the  penalty  cannot  lie  taken  without 
the  consent  of  the  Attorney-General. 

Cliarles,  Q.C.  ar^d  BnnJces  (Crumps  Q.C.  with 
them),  for  the  local  Ixmrd,  in  support  of  the 
appeal. — ^The  contract  is  void,  and  the  plaintiffs 
are  therefore  not  entitled  to  recover.  The  true 
principle  is,  that  where  an  intention  to  prohibit 
the  making  of  a  contract  is  apparent  from  the 
terms  of  a  statute,  the  effect  of  tliat  statute  is  to 
avoid  all  contracts  made  in  contravention  of  its 
provisions.  Here  there  are  words  at  the  begin- 
ningof  sect.  193  expressly  prohibiting  such  a  con- 
tract as  this,  and  the  imposition  of  the  penalty 
cannot  alter  the  effect  of  these  words.  Otherwise 
the  section  would  afford  no  sufficient  protection 
to  local  authorities,  for  in  many  cases  the  profit 
which  would  be  derived  from  the  contract,  if  it 
could  be  enforced,  would  mal$:e  it  worth  the  con- 
tractor's while  to  forfeit  his  office  and  pay  the 
penalty. 

F.  Meadows  White,  Q.C.  and  Muir  M<iekenzie 
for  the  plaintiffs. — Where  a  statute  prohibits 
anything  not  otherwise  illegal,  and  provides  a 
remedy  in  case  of  disobedience,  the  remedy  so 
provided  is  the  only  remedy  available.  Here 
there  are  no  words  in  the  Cttatute  expresslv  avoid- 
ing such  a  contract  as  the  present,  and  therefore 
the  only  consequences  of  entering  into  such  a 
contract  are  loss  of  office  and  liability  to  the 
penalty.  The  following  authorities  were  referred 
to  in  the  argument  on  this  point : 

Taylor  v.  The  Crowland  Q<u  and  Coke  Company.  10 

Ex.  298; 
Cope  V.  Rowlands,  2  M.  &  W.  140 ; 
Foster  v.  The  Oxford,  Worcester,  and  Wolverhampton 

Railway  Company^  13  C.  B.  20O  ; 
Barton  v.  Piggott,  tl  L.  T.  Eep.  N.  8.  404 ;  L.  Eep. 

lOQ.  B.  86; 
Todd  V.  Rohineon,  52  L.  T.  Bep.  N.  S.  120 ;  14  Q.  B. 

Div.  739 ; 
Burgees  v.  Clark,  14  Q.  B.  Div.  735. 

Charles,  Q.C,  in  reply,  referred  to  48  &  49  Vict. 

^'  ^'  Cur.  adv.  vult. 

Dec.  18. — Lord  Esher,  M.R. — ^This  is  an  appeal 
bv  the  defendants  (the  Shirlev  Local  Board)  from 
the  judgment  of  Cave,  J.  in  mvour  of  the  plain- 
tiffs. It  was  contended  on  behalf  of  the  appel- 
lants that  the    plaintiffs  were  not  entiilea  to 


recover,  on  the  ground  that  the  contract  under 
which  they  claimed  did  not  comply  with  the  pro- 
visions of  sect.  174  of  the  Public  Health  Act  1875 
(38  &  39  Vict.  c.  55) ;  and  a  further  objection  was 
taken,  which  was  that  the  contract  could  not  lie 
sued  upon  liecause  it  was  void  by  sect.  193  of  the 
same  statute.  I  have  carefully  considered  the 
case,  and  I  regret  to  say  that  1  feel  obliged 
to  come  to  the  conclusion  that  the  contract 
is  void  by  sect.  193,  on  the  ground  that  one 
of  the  plaintiffs  who  was  interested  in  the  con- 
tract was  a  servant  of  the  board.  It  was  con- 
tended on  behalf  of  the  plaintiffs  that,  although 
what  has  Ijeen  done  is  prohibited  by  sect.  193, 
nevertheless  the  consequences  of  disobedience  to 
the  provisions  of  the  section  are  enacted,  which 
are  not  that  the  contract  shall  be  void,  but  that 
the  officer  or  servant  interested  in  it  shaU  be 
liable  to  a  penalty.  It  is  true  that  sect.  193  does 
not  in  terms  provide  that  the  contract  shaU  be 
void ;  but,  on  looking  at  the  cases,  I  am  of  opinion 
that  they  establish  this  rule,  that,  although  there 
may  be  no  express  words  in  a  statute  making  a 
particular  contract  void,  yet  where  a  penalty  is 
imposed  on  persons  entering  into  such  a  contract, 
it  18  necessary  to  consider  the  whole  scope  of  the 
Act  in  order  to  decide  as  to  its  effect.  The  con- 
text and  the  subject-matter  dealt  with  must  be 
considered  in  order  to  ascertain  the  object  of  the 
particular  provision  in  truest  ion.  Now,  the  con- 
tracts to  wnich  this  section  applies  may  be  very 
large,  and  where  a  servant  of  the  local  board  is 
interested  in  any  large  contract,  if  the  only  con- 
sequences were  the  loss  of  his  office  and  the 
pecuniary  pinalty,  which  is  limited  to  50/.,  such 
consequences  would  be  quite  inadequate  to  prevent 
the  mischief  at  which  the  enactment  is  aimed. 
Considering  the  subject-matter  dealt  with,  it  is 
obvious  that  the  intention  of  the  Legislature  was 
that  such  contracts  should  not  be  entered  into. 
The  first  words  of  the  section  are  prohibitory,  and 
the  subsequent  imposition  of  a  penalty  does  not 
detract  fi«om  their  effect.  I  come  to  this  con- 
clusion with  regret  in  the  present  case,  liecanse 
the  local  lx)ard  nave  accepted  the  contract ;  )mt  £ 
am  clear  that  it  is  a  void  contract,  and  therefore 
one  on  which  the  plaintiffs  are  not  entitled  to 
recover.  This  view  I'euders  it  onnecessary  to 
decide  the  Question  which  has  been  raised  as  to 
the  effect  ot  sect.  174.  For  the  reasons  I  have 
given  I  am  of  opinion  that  the  judgment  ought  to 
be  reversed. 

Cotton,  L.J. — I  am  also  of  opinion  that  the 
193rd  section  of  the  statute  is  feital  to  the 
plaintiffs'  claim.  The  rule  applicable  to  such 
cases  was  laid  down  by  Parke,  B.,  in  delivering 
the  judgment  of  the  Court  of  Exchequer  in  Cope 
V.  Rowlands  (2  M.  &  W.  149),  in  the  following 
terms :  "  It  is  perfectly  settled  that  where  the 
contract  which  the  plaintiff  seeks  to  enforce,  be 
it  express  or  impliea,  is  expressly  or  by  impli- 
cation forbidden  by  the  common  or  statute  law, 
no  court  will  lend  its  assistance  to  give  it  effect. 
It  is  equally  clear  that  a  contract  is  void  if  pro* 
hibited  by  a  statute,  though  the  statute  inflicts  a 
penalt]^  onlv,  because  such  a  penalty  implies  a 
prohibition  (p.  157).  In  Smith  v.  Mawh4>od 
(14  M.  &  W.  452)  AldersoB,  B.  said :  "  The  question 
is,  does  the  Legislature  mean  to  prohibit  the  act 
done  or  not  ?  If  it  does,  whether  it  be  for  the 
purposes  of  revenue  or  otherwise, -then  the  doing 
of  tne  act  is  a  breach  of  the  law,  and  no  right  of 
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action  can  arise  out  of  it  '*  (p.  464).  These 
authorities  show  that,  where  a  penalty  is  imposed, 
the  qnestion  to  he  considered  is  whether  the 
statute  was  intended  to  prohibit  the  contract. 
In  the  present  case,  looking  at  the  first  part  of 
the  section,  which  contains  words  of  express 
prohibition,  I  have  come  to  the  conclusion  that 
the  Act  prohibits  the  contract.  In  my  opinion 
the  section  was  intended  to  prevent  officers  or 
servants  of  a  local  board  from  entering  into 
contracts  from  which  they  themselves  would 
derive  profit,  but  which  otherwise  they  would 
advise  against  in  the  interest  of  the  board.  That, 
I  think,  IS  the  obvious  intention.  Although  there 
may  be  hardship  in  particular  cases,  the  conclusion 
at  which  I  have  arrived  is,  that  although  a  penalty 
is  imposed,  that  is  not  all  which  is  intended  to  be 
the  result  of  a  breach  of  the  provisions  of  the 
section,  for  the  first  words  expressly  prohibit 
sach  contracts.  If  an  officer  or  servant  of  the 
board  were  to  acquire  an  interest  in  a  contract 
already  entered  into,  I  do  not  think  that  would 
necessarily  avoid  the  contract.  I  agree  with  the 
Master  of  the  Bolls  that  is  unnecessary  to  give 
any  opinion  as  to  the  effect  of  sect.  174. 

Bowxv,  L.J. — I  am  of  the  same  opinion,  and 
I  have  no  doubt  about  the  (juestion.  It  is  an 
established  rule  that  no  action  can  be  success- 
fully brought  on  an  agreement  which  is  pro- 
hibited either  by  the  common  law  or  by  statute. 
This  is  clearly  established  by  the  decisions  in 
Law  V.  Hodaon  (11  East,  300)  and  Taylor  v.  The 
Crowlund  Gaa  and  Coke  Company  (10  Ex.  293). 
In  the  present  case  we  have  to  consider  whether 
the  contract  is  prohibited  by  the  common  law  or 
by  statute,  and  whether  the  action  is  brought  to 
enforce  it.  The  contract  is  not  prohibited  by  the 
common  law,  so  the  question  is,  whether  it  is  pro- 
hibited bysect.  193of  the  Public  Health  Act  1875. 
We  must  consider  whether  on  its  true  construc- 
tion the  Ast  of  Parliament  prohibits  the  contract, 
for,  if  it  does,  the  rule  applies  that  a  man  cannot 
recover  on  an  agreement  which  is  based  on  the 
breach  on  his  part  of  the  provisions  of  a  statute. 
Some  other  cases  which  have  been  referred  to  are 
not  in  point.  I  am  of  opinion  that  the  language 
of  sect.  193  contains  a  plain  prohibition,  and  that 
the  further  fact  that  a  penalty  is  imposed  does 
not  make  this  the  less  plain.  What  would  happen 
if  an  officer  became  interested  in  a  contract  after 
it  had  been  made  is  a  different  question.  In  that 
case  I  think  the  langu^e  of  the  section  would 
not  apply  so  as  to  make  the  contract  void.  Here, 
however,  there  are  express  words  of  prohibition 
showing  a  clear  intention  that  sucn  contracts 
should  not  be  entered  into.  As  to  the  point 
raised  on  sect.  174, 1  agree  th^t  we  need  not  dis- 
cuss it.  M        1    71      J 

Appeal  allowed. 

Solicitors  for  plaintiffs,  Keen^  Eogera^  and  Co, 
Solicitors  for  defendants,  Speechiyy  Mumford, 
and  London,  for  Lamport  andT  TrvmneU^  South- 
ampton. 
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Monday,  Bee,  21. 1885. 

(Before  Lord  Eshee,  M.R.,  Cotton  and  Bowen, 

L.JJ.) 

LiGHTBOUKD  V,  TflB  HlGH£B  BeBINGTON   LoCAL 

BoABD.  {Ci) 

APPEAL  PBOM  THE  QUBEN'S  BENCH  DIVISION. 

Local  government — Streets — Eappensea  of  sewering 
and  paving — Premises  "fronting,  adjoining,  or 
abutting  on"  street — Fublic  JSeaUh  Act  ISlt) 
(38  $'  39  Vict.  c.  55),  s,  150. 

Certain  land  and  cottages  huilt  thereon  toere 
separated  from  a  street  by  a  wallj  which,  with 
the  land  on  which  it  stood,  belonged  to  another 
otpner.  The  only  access  from  tlie  cottages,  to  tJie 
street  teas  by  going  along  a  piiblic  footpath 
through  an  opening  in  tlis  wall,  or  by  going 
round  the  end  of  the  wall. 

Held,  that  the  cottages  were  not  premises  "fronting, 
adjoining,  or  ahvMing  on  **  the  street  within  the 
meaning  of  sect.  150  of  the  Public  Health  Act 
1875,  and  therefore  tlie  owner  was  not  Uable  to 
contribute  to  the  esBpenses  of  sewering  and  paving 
tlie  street. 

Judgment  of  Matliew  .and  Smith,  J  J,  affirmed. 

This  was  an  appeal  by  the  Local  Board  of  Higher 
Bebington  from  the  judgment  of  Mathew  and 
Smith,  JJ.  (reported  14  Q.  B.  Div.  849)  on  a 
special  case  stated  at  quarter  sessions  by  justices 
of  the  county  of  Chester. 

The  question  was  whether  the  respondent  on 
the  present  appeal  was  liable,  under  sect.  150  of 
the  Public  Health  Act  1875  (38  &  39  Vict.  c.  55), 
to  contribute  to  certain  expenses  incurred  by  the 
local  board,  as  the  urban  authority,  in  sewering, 

Skving,  and  channelling  part  of  a  street  at 
igher  Bebington,  called  School-lane. 

Hie  respondent  was  the  owner  of  two  plots  of 
ground,  and  of  certain  cottages  built  thereon. 

The  two  plots  were  separated  from  School-lane 
by  a  wall  five  feet  high,  which,  with  the  strip  of 
land  on  which  it  was  built,  belonged  to  a  Major 
Orred.  The  plots  were  separated  from  each 
other  by  a  footpath,  which  went  into  School-lane 
through  an  opening  in  the  wall.  The  only  mode 
of  access  from  the  respondent's  property  to  that 
part  of  School-lane  on  which  the  works  in  ques- 
tion were  executed  was  either  by  going  along  the 
footpath  between  the  two  plots,  or  oy  going  round 
the  end  of  the  wall. 

B.  Henn  Collins  Q.C.  and  Clemsnt  Higgins,  for 
the  local  board,  in  support  of  the  appeal. — The 
respondent  is  the  owner  of  "  the  premises  fronting, 
adjoining,  or  abutting  on  "  the  part  of  School- 
lane  which  has  been  sewered  ana  paved,  and  is 
therefbre  liable  by  the  Public  Health  Act  1875 
(38  &  39  Vict.  c.  55),  s.  150,  to  contribute  to  the 
expenses  of  the  works  which  have  been  executed 
by  the  local  board.  As  between  the  respondent 
and  Major  Orred,  who  owns  the  wall  and  tne  strip 
of  land  on  which  it  stands,  it  is  more  reasonable 
that  the  respondent  should  be  liable,  for  the  works 
are  beneficial  to  him,  but  are  of  no  benefit  to  the 
owner  of  the  wall.  This  is  a  test  which  has  been 
applied  in  several  of  the  cases.  The  decisions  on 
this  and  9ther  similar  statutes  show  that  actual 
physical  contact  of  the  premises  with  the  street 
IS  not  necessary  in  order  to  make  the  owner  or 

occiipier  liable : 

Wakefield  Local  Board  v.  Lee,  35  L.  T.  Bep.  K.  S. 
481;  1  Ex. Div.  336; 

(a)  Beported  by  P.  B.  Hutohus,  Eaq.,  Bwriiter-at-Law. 
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London,  Briffhton,  and  South  Coast  Bailway  Com- 

vp-ny  V.  Vestry  of  St.  CHUs,  Camherwellt  41  L.  T. 

Eep.  N.  S.  16Js  ;  4  Ex.  Div.  234 ; 
N&ioport   Urban   Sanitary    Authority  v.    Graham, 

47  L.  T.  Eep.  N.  S.  98 ;  9  Q.  B.  Div.  183 ; 
Jjondon  School  Board  y.  Vestry  of  St.  Mary,  Islington, 

33  L.  T.  Eep.  N.  S.  504;  IQ.  B.Div.  65; 
Oreat  Eastern  Railway  Company  v.  Hackney  District 

Board  of  Works,  4Q  L.  T.  Eep.  N.  S.  409 ;  8  App. 

Cas.  687 ; 
Lotion  and  North-Westem  BaiUoay  Con^ffany  v. 

St,  Pancras  Vestry,  17  L.  T.  Eep.  N.  S.  654. 

Bighnm,  Q.C.  and  Bankea,  for  the  respondent, 
were  not  called  upon. 

Lord  EsHER,  M.B. — ^The  question  to  be  decided 
here  is  whether  the  respondent  on  this  appeal  is 
liable  to  contribute  to  tne  expenses  incurred  by 
the  local  board  in  sewering,  paving,  and  chan- 
nelling a  street  called  School-lane,  and  this 
depends  on  whether  the  cottages,  in  respect  of 
which  it  is  sought  to  make  him  liable,  front, 
adjoin,  or  abuc  on  School-lane  within  the' meaning 
of  sect.  150  of  the  Public  Health  Act  1875  (38  & 
39  Vict.  c.  55).  This  must  be  a  question  of  fact 
in  each  case,  depending  on  the  facts  of  the 
particular  case,  and  the  application  to  those  facts 
of  the  rules  which  have  oeen  laid  down  in  other 
similar  cases.  In  the  present  case  the  cottages 
do  not  front,  do  not  adjoin,  and  do  not  abut  on 
the  street  in  the  ordinary  sense,  for  they  do  not 
touch  the  street,  being  separated  from  it  by  a 
wall  belonging  to  a  different  owner.  But,  as  has 
been  pointed  out  in  some  of  the  cases,  this  cir- 
cumstance is  not  necessarily  conclusive.  The 
largest  rule  appears  to  be  that  laid  down  by 
Cockbum,  C.J.,m  London  School  Board  v.  Vestry 
of  St.  Mary,  Islingftim  (33  L.  T.  Eep.  N.  S.  504;  1 
Q.  B.  Div.  65),  wmch  would  seem  to  show  that  if, 
although  the  houses  do  not  actually  touch  the 
street,  there  is  access  which  gives  them  the 
advantages  of  abutting  on  the  street,  they  might 
be  rateable.  If  they  have  not  such  access 
they  certainly  would  not  be  rateable.  In  my 
opinion  the  reasonable  inference  from  the  facts  of 
this  case  is,  that  the  cottages  in  question  get  no 
substantial  advantage  from  the  use  of  the  pave- 
ment in  School-lane.  I  give  my  decision  on  the 
ground  that  on  all  the  facts  of  the  case  these 
cottages  neither  front,  adjoin,  nor  abut  on  School- 
lane,  and  they  have  no  such  beneficial  use  of  the 
works  executed  by  the  locid  board  as  to  bring  the 
case  within  the  rules  laid  down  in  the  decisions. 
For  these  reasons  I  am  of  opinion  that  the  judg- 
ment of  the  court  below  was  right,  and  ought  to 
be  affirmed. 

Cotton,  L.J.— The  question  for  decision  in 
this  case  turns  on  sect.  150  of  the  Public  Health 
Act  1875,  and  is  whether  the  cottages  described 
in  the  special  case  front,  adjoin,  or  abut  on 
that  part  of  School-lane  where  the  works  have 
been  executed  by  the  local  board,  so  as  to  be 
liable  under  that  section  to  contribute  to  the 
expenses  of  the  works.  '  The  rule  laid  down  by 
Cockburn,  C.J.  in  London  Scliool  Board  v.  Vestry 
of  St  Mary,  Islington  (33  L.  T.  Rep.  N.  S.  504 ; 
1  Q.  B.  Div.  65),  may  help  us  in  arriving  at  a 
conclusion,  but  cannot  govern  the  decision  here, 
for  in  that  case  the  words  of  the  Act  of  Parlia- 
ment were  different ;  the  words  there  were  "  houses 
forming  the  street,"  and  the  owners  of  the 
building  in  question  had  their  sole  access  to  it 
from  the  street,  so  the  building  might  well 
be  held  to  form  part  of  the  street.    Here,  on 


the  contrary,  the  wall  prevents  the  cottages  from 
abutting  on  the  street,  and  therefore,  in  my 
opinion,  the  case  does  not  come  within  sect.  150 
of  the  Public  Health  Act  1875.  The  case  might 
be  different  if  the  property  sought  to  be  charged 
belonged  to  the  owner  of  the  wall ;  for,  whenever 
he  chose,  he  could  pull  down  the  wall  or 
open  a  gate  through  it,  and  so  get  the 
benefit  of  the  works  executed  by  the  local 
board.  In  the  present  case  access  to  the  cot- 
tages from  the  external  world  is  obtained 
entirely  without  touching  the  part  of  School-lane 
where  the  works  were  executed,  and  this  shows 
that  the  property  does  not  front,  adjoin,  or  abut 
on  that  part  of  tne  lane,  for  I  cannot  say  that  the 
mere  fact  that  the  footpath  between  the  two 
plots  of  ground  communicates  with  the  paved 
part  oE  the  lane  ought  to  make  us  hold  other- 
mse.  As  to  whether  Majoi*  Orred*s  land  may 
be  liable  to  contribute  to  these  expenses,  I  give 
no  opinion. 

BowEN,  L.J. — I  agree  with  the  other  members 
of  the  court.  The  question  for  decision  is, 
whether  these  premises  front,  adjoin,  or  abut 
on  that  part  of  School-lane  which  has  been 
paved,  sewered,  and  channelled,  so  as  to  be  liable 
to  contribute  to  the  expenses  of  the  works  under 
sect.  150  of  the  Public  Health  Act  1875.  Several 
authorities  have  been  referred  to,  but  most  of 
them  were  cases  decided  on  other  Acts  of 
Parliament ;  and  it  seems  to  me  that  all  they 
came  to  is  this,  that,  when  houses  do  not  actually 
form  part  of  the  street  in  the  ordinary  sense,  one 
must  look  at  the  circumstances  and  see  whether 
they  do  not  constructively  form  part  of  the  street. 
In  London  School  Board  v.  Vestry  of  St.  Mary, 
IsUnaton  (33  L.  T.  Rep.  N.  S.  504 ;  1  Q.  B.  Div.  65), 
Cockbum,  C.J.  said :  "  I  think  it  cannot  be  said 
that  physically  and  actually  a  house  standing 
in  the  position  of  this  school  can  form  part  of 
the  street.  But,  looking  to  what  I  cannot  help 
thinking,  amid  the  varying  terms  and  varying 
phraseology  of  these  Acts,  was  the  intention  of 
the  Legislature,  we  are  entitled  to  say  that  the 
houses  may  constructively  form  part  of  the  street 
which  physically  is  not  included  by  them  : " 
(1  Q.  B.  Div.  at  pp.  72,  73.)  This  passage  is  no 
authority  on  the  words  of  the  Act  now  before 
us,  but  is  only  useful  as  illustrating  the  manner 
of  construing  words  imposing  sucli  a  liability; 
it  is  only  an  example.  I  agree  that,  in  order  to 
come  within  the  words  "  fronting,  adjoining,  or 
abutting  on  *'  the  street,  the  premises  need  not 
touch  the  street.  The  decision  in  Wakefield 
Local  Board  v.  Lee  (35  L.  T.  Rep.  N.  S.  481 ; 
1  Ex.  Div.  336)  shows  that  this  is  so.  We  must 
look  at  the  subject-matter  of  the  section,  and  see 
what  the  scope  and  object  of  the  Act  is.  It  seems 
to  me  that  it  was  intended  to  charge  those 
persons  who  benefit  by  the  works  executed  by 
the  local  board.  Here  I  cannot  say  that  the 
cottages  front  or  abut  on  the  street.  It  is  not 
necessary  to  decide,  but  I  am  inclined  to  prefer 
the  opinion  of  Cleasby,  B.  to  that  of  Grove,  J. 
in  Wakefield  Local  Board  v.  Lee  {uhi  sup.).  It 
seems  to  me  that  to  have  the  benefit  of  access 
is  not  the  same  as  to  adjoin ;  but  it  is  an  im- 
portant element  for  consideration,  for,  if  the 
nouses  get  a  substantial  advantage  from  the 
works  executed  in  the  street,  that  may  pos- 
sibly make  them  adjoin  the  street  within  the 
meaning  of  the  statute,  although  they  do   not 
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actually  toach  it.     Here  I  cannot  say  that  the 

houses  adjoin  the  street.  ^        ,   ,.  , 

*  Appeal  dismiased. 

Solicitors  for  the  appellants,  the  local  board, 
Burton,  Yeat^,  and  Hart,  for  TyreVf  Kenion,  Tyrer, 
and  Simpson,  Liverpool. 

Solicitors  for  the  respondent,  Cliestet*,  Mayhew, 
Broomey  and  Griffiths,  for  Walter  Weld,  Liverpool. 


HIGH    COURT   OF  JUSTICE. 


CHANCEEY  DIVISION. 

Nov,  30  and  Dec.  1, 1885. 

(Before  North,  J.) 

Mayor,  &c.,  op  Preston  v.  Fullwood  Local 

Board,  (a) 

Highicaya  —  TFa^er  pipes — Nuisance — Licence  to 
conimit  nuisance — Fresumption  of  grant — Pre* 
scription. 

The  corporation  of  P.,  who  liad  no  parliamentary 
powers  for  tlis  purpose,  supplied  waier  to  the 
adjoining  urban  district  of  i\,  and  claimed  the 
riahi  to  enter  ufon  and  break  vp  the  streets  of  F. 
wiienever  occasion  slwuld  require  for  tlie  purpose 
of  repairing  tJteir  water  pipes,  relying,  as  regarded 
some  of  the  streets,  on  alleged  irrevocable  licences 
granted  by  the  predecessors  of  tJie  local  board  of 
F,  (t.e.,  tlie  surveyors  of  highways),  and  as 
reaarded  other  stress  on  prescription , 

Hela,  (1)  tJia^  the  claim  of  tlie  corporation  was  to 
commit  a  nuisance;  (2)  tluU  it  was  not  in  the 
power  of  the  surveyors  of  hiahways  to  grant  the 
alleged  licences;  (3)  that  therefore,  as  a  grant 
could  not  be^resiimed,  tlie  corporation  could  not 
obtain  the  right  claimed  by  prescription. 

The  plaintiffs,  who  were  the  corporation  of  the 
borough  of  Preston,  claimed  an  injunction  re- 
straining the  defendants  from  stopping,  taking 
up,  or  otherwise  interfering  with  the  mains, 
pipes,  valves,  and  works  of  the  plaintiffs  by  which 
the  plaintiffs  supplied  water  to  the  district  of 
Fullwood,  a  suburb  of  Preston,  of  which  the 
defendants  were  the  urban  sanitary  authority. 

The  defendants  put  in  a  defence  and  counter- 
claim. By  their  defence  they  stated  that,  except 
so  far  as  they  claimed  the  right  sought  by  their 
counter-claim,  they  did  not  threaten  or  intend  to 
interfere  with  the  plaintiffs'  pipes,  Ac.  By  their 
counter-claim  they  stated  that  tney  were  the  urban 
sanitary  authority  of  their  district,  and  were 
authorised  by  statute,  and  were  willing  to  supply 
water  to  their  district ;  that  the  plaintiffs  had  no 
such  parliamentary  power,  and  had  without 
authority  laid  down  pipes,  &c.,  in  the  streets  of 
defendants'  district,  and  were  in  the  habit  of 
breaking  up  the  streets  for  purposes  of  repairs, 
and  they  counter-claimed  an  injunction  against 
the  plaintiffs.  They  also  alleged  that  hindrance 
and  nuisance  were  caused  in  respect  of  certain 
hydrants  of  the  defendants. 

By  their  reply  to  the  counter-claim  the  plaintiffs 
alleged  that  the  defendants  or  their  preaecessors 
in  title  irrevocably  authorised  or  licensed  the 
plaintiffs  to  lay  down  the  pipes,  Ac,  under  the 
streets,  or  some  of  them,  and  to  enter  upon  and 
break  up  the  streets  for  the  purposes  of  enabling 
the  plaintiffs  to  supply  water  to  the  district ;  that 

(a)  Reported  by  F.  Gould,  £aq.,  BarrfRtpr-at-Law. 


as  to  the  streets  not  included  in  the  licence,  the 
plaintiffs  liad  for  more  than  twenty  years  before 
action  brought,  as  of  right  and  without  inter- 
ruption, entered  upon  aLd  broken  them  up  for  all 
purposes  necessary  for  so  supplying  water ;  and 
that  they  intended  to  continue  to  exercise  the 
rights  which  they  had  acquired  by  licence  and 
prescription.  They  denied  that  the  hydrants 
caused  any  obstruction  or  were  a  nuisance. 

Pursuant  to  an  order  of  Kay,  J.  certain  ad- 
missions were  signed  by  the  parties  under 
Order  XXXIV.,  r.  2,  for  the  purpose  of  enabling 
the  court  to  decide  the  preliminary  question  of 
law,  "  Whether  the  plaintiffs  have  any  legal  right 
to  break  up  the  streets  vested  in  the  defendants." 

The  admissions  were  as  follows  : 

1.  Irrevocable  licences  have  been  in  fact  granted  by 
the  defendants,  or  their  predecessors  in  title,  to  the 
plaintiffs  to  do  the  acts  complained  of  by  the  defendants 
ncreinafter  specified  in  some  of  the  streets  now  vested 
in  the  defendants. 

2.  The  plaintiffs  have  for  a  period  *•  twenty  years 
and  upwards  before  action  done  the  acts  complamed  of 
and  hereinafter  stated  without  interruption  on  all  of 
the  said  streets  now  vested  in  the  defenoants,  to  which 
the  said  licences  do  not  extend. 

3.  The  plaintiffs  have  no  parliamentary  powers  which 
enable  them  to  do  anv  of  the  acts  oomnlained  of. 

4.  All  the  streets  referred  to  in  clause  1  were  at  the 
date  of  the  said  licences,  and  all  the  streets  referred  to 
in  clause  2  were  at  and  oefore  the  acts  complained  of 
were  first  done  therein,  public  highways  duly  dedicated 
to  the  public  and  vested  in  the  defendants  or  their  pre- 
decessors as  highways. 

^  5.  The  acts  complained  of  are  as  follows  : — The  plain- 
tiffs enter  ui>on  and  break  up  the  said  streets,  and  do 
all  other  things  in  and  under  the  said  streets  requisite 
to  enable  them  to  lay  down,  repair,  and  restore  mains 
and  water-pipes.  l!hey  also  fix  and  use  hydrants  in  the 
said  streets.  About  once  a  month  the  plaintiffs  screw 
a  stand  pipe  to  the  hydrants  and  attach  a  hose  to  the 
stand  pipe,  oarryizig  the  other  end  of  ^e  hose  to  the 
channels  down  which  the  water  runs,  and  thus  draw  off 
water  ff om  their  mains  and  pipes.  It  is  left  to  the  court 
to  determine  whether  the  said  acts  do  or  do  not  amount 
to  an  obstruction  of  the  said  highways  and  a  nuisance^ 

Then  followed  a  clause  stating  that  the  admis- 
sions were  made  solely  for  the  purpose  of  raising 
and  determining  the  preliminary  question  of  law 
as  on  demurrer. 

The  question  of  law  now  came  before  the  court 
for  decision,  being  argued  as  a  demurrer  to  the 
plaintiffs'  reply  and  defence  to  the  counter-claim. 

Bobiyison,  Q.C.  and  FarweU  for  the  defendants. 
— ^The  question  of  law  is,  whether  the  plaintiffs 
are  authorised  to  break  up  the  street  in  tne  defen- 
dants' district,  either  by  virtue  of  the  alleged 
irrevocable  licence  granted  by  the  defendants' 
predecessors,  who  at  the  time  of  the  alleged  grant 
were  the  surveyors  of  highways,  or  on  the  ground 
of  a  right  acquired  by  prescription.  It  is  clear  that 
the  acts  themselves  of  the  plaintiffs  amount  to  a 
nuisance : 

Reg.  v.  Longton  Oae  Company,  2  L.  T.  Bep.  N.  S. 
U ;  2  £.  &  E.  651 ;  29  L.  J.  118,  M.  C. 

As  to  the  defence  of  licence  and  prescription 
we  say  that  the  predecensors  of  the  defenoants 
had  no  power  to  grant  licences  for  the  purpose 
under  the  Public  Health  Act  of  1848,  and  that 
therefore  their  successors,  the  local  board,  are 
not  bound,  and  the  effect  is  that  the  plaintiffs 
cannot  rely  on  prescription,  because  no  grant  can 
be  presumed.    They  cited 

Proprietors  of  Staffordshire,  ^c,  Canaly.  Proprietors 
of  Birmingham  Ca7ial,  L.  Bep.  1  £ng.  &  Ir.  App« 
254; 
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Proprietors  of  Rochdale  Canal  v.  RadeUffe,  19  L.  T. 

Eep.  O.  S.  163;  18Q.B.  287; 
National  Manure    Company    v.  Donald,  28  L.  J. 

188,  Ex. ; 
Rea.  V.  Sheffield  Oae  Company,  21  L.  T.  Eep.  O.  S. 

153 ;  18  Jnr.  146,  n. ; 
Weld  V.  Hornby,  7  Ea«t  195  ; 
Mott  Y.  Shoolbred,  L.  £ep.  20  £q.  22 ; 
Rex  V.  Cro88,  3  Camp.  224. 

Kardake,  Q.C.  and  Geo,  Henderson  for  the 
plaintiffs. — We  submit  it  was  within  the  power 
of  the  plaintiffs'  predecessors  to  grant  licences  to 
the  plaintiffs  to  break  up  the  streets  for  their 
purposes,  so  that  it  was  done  in  a  manner  that 
would  avoid  a  nuisance.  Edgwa/re  Hir/hway  Board 
V.  Harrow  District  Oas  Company  (31  L.  T.  Rep. 
N.  S.  402 ;  L.  Rep.  10  Q.  B.  92)  shows  that  such  an 
interference  with  the  road  does  not  necessarily 
constitute  a  nuisance,  and  the  admissions  show 
that  the  licence  was  to  do  the  very  act  the  plain- 
tiffs  have  done.  If  then  a  grant  of  licence  in  the 
first  instance  could  be  made  as  to  some  of  the 
streets,  we  can  rely  on  prescription  as  to  the  others. 
The  defendants  have  stood  by,  and  are  now  barred 
by  acquiescence : 

Duke  of  Devonshire  v.  Eglin,  14  Beav.  530. 
PNoRTF,  J.  referred  to  the  judgment  of  Fry,  J. 
on  the  subject  of  acquiescence  in  WiUmoU  v. 
Barber  (43  L.  T.  Rep.  N.  S.  95 ;  15  Ch.  Div.  96- 
105),  and  observed  that  estoppel  by  conduct  was 
not  pleaded.]  The  BochdaU  Canal  case,  the 
Staffordshire  Canal  case,  and  National  Manure 
Company  v.  Donald,  all  turned  on  the  construc- 
tion of  Acts  of  Parliament.  The  defendants  are, 
in  fact,  rival  traders,  showing  no  such  private 
injury  as  entitles  them  to  interfere  : 

Pudsey  Coal  Qas  Company  v.  Corporation  of  Brad- 
ford, 28  L.  T.  Rep.  N.  S.  11 ;  L.  Bep.  15  Bq.  167. 

The  Public  Health  Act  1876,  ss.  51  and  153, 
implies  that  the  local  board  have  authority  to 
allow  the  street  to  be  broken  up  from  time  to 
time,  and  contemplates  that  there  may  be  pipes 
in  existence  under  the  streets  when  the  Act  comes 
into  operation.  The  licences  granted  to  the 
plaintiffs  may  have  been  in  pursuance  of  some 
contract  between  them  and  the  surveyors  of 
highways. 

Robinson,  Q.C.  in  reply.-^Edgware  Hightcay 
Board  v.  Harrow  District  Oas  Oainpany  {ubi  sup.) 
cannot  overrule  the  decision  in  iteg.  v.  Longto7i 
Gas  Company  (vhi  sup,).  Although  the  Stafford- 
shire  Canal  case,  the  Roclidale  Cam>al  case,  and  the 
Naiional  Manure  Company* s  case  were  decided  on 
the  Acts  of  Parliament,  the  ratio  decidendi  of 
those  cases  applies  here. 

Dec,  1. — ^NoRTH,  J. — ^This  is  an  action  nominally 
set  down  for  trial ;  but  realljr  only  for  trial  on 
one  of  the  questions  at  issue  m  it,  and  it  comes 
on  to  be  tried  on  that  preliminary  question  by 
virtue  of  an  order  made  by  Kay,  J.,  which  has 
not  been  drawn  up,  and  which  I  do  not  think  it 
necessary  to  require  to  be  drawn  up,  because  the 
question  is  sufficiently  f (Emulated  in  the  title  to 
the  admissions.  The  question  is  this :  "  Whether 
the  plaintiffs  have  any  legal  right  to  break  up  the 
streets  vested  in  the  defendants."  [His  Lordship 
then  stated  the  case  on  the  pleadings,  and,  after 
reading  the  admissions  and  stating  that  he  passed 
over  the  case  as  regarded  the  complaint  of  the 
hydrants,  proceeded:]  Now,  that  being  so,  the 
question  of  law  is,  whether  the  corporation  of 
I'reston  have  any  Itgal  right  to  break  up  the 


streets  vested  in  the  Fullwood  Local  Board. 
Prima  fade  they  have  none.  They  are  a  common 
law  corporation,  and,  so  far  as  I  am  aware,  no 
common  law  corporation  has,  merely  from  the 
fact  of  its  being  so,  a  right  to  break  up  the  streets 
vested  in  a  local  board  not  within  their  borough 
but  somewhere  outside.  The  question  is  not 
whether  what  has  been  done  is  such  that  a  court 
of  equity  would  interfere  by  injunction;  the 
question  is,  whether  there  is  or  is  not  this  legal 
right.  Now,  independently  of  the  suggestions  as 
to  licence  or  prescriptive  right,  what  power  is 
there  P  None  is  attempted  to  be  shown.  If  the 
charter  of  the  municipal  corporation  could  contain 
any  such  powers,  the  charter  has  not  been  pro- 
duced,  and  1  am  satisfied  that  this  case  does  not 
depend  upon  any  powers  contained  in  the  charter 
itself.  In  the  next  place,  there  is  no  private  Act 
suggested  enabling  the  corporation  to  do  these 
Acts ;  in  fact,  iu  is  admitted  that  they  have  no  parlia- 
mentary powers.  In  the  next  place,  if  they  could 
do  this  in  the  district  of  a  neighbouring  local 
board,  I  do  not  see  what  there  is  to  limit  it  to  the 
district  of  a  neighbouring  local  board,  or  why,  if 
it  exists  at  aU,  they  have  not  a  right  to  what  they 
claim  at  any  place  in  the  kingdom.  In  my  opinion 
a  municipal  corporation  has  not  at  common  law 
any  right  to  do  any  such  acts  as  are  here  com- 
plained of,  though  I  do  not  say  there  might 
not  be  such  rights  contained  in  their  charter 
which  might  give  them  a  right  over  a 
neighbouring  district.  But,  independently  of 
any  such  proof,  I  am  of  opinion  there  is  no 
such  right  in  a  municipal  corporation.  It  seems 
to  me  not  only  to  be  so  on  principle,  but  to  have 
authority  in  support  of  it,  and  the  case  to  which 
I  will  refer  is  one  cited  by  Mr.  Elarslake,  which 
seems  to  me  to  make  against  him  rather  than  in 
his  favour.  It  is  the  case  of  Pudsey  Coal  Oas 
Gorma/ny  v.  Corporation  of  Bradford  (ubi  sup,), 
whicn  was  also  a  case  of  a  municipal  corporation. 
[His  Lordship,  after  referring  to  the  facts,  argu- 
ment, and  judgment  in  that  case,  continued :]  I 
am  not  satisfi^  that  the  case  of  Stockport  District 
Waterworks  Company  v.  CorporaMon  of  Manchester 
(7  L.  T.  Bep.  N.  S.  645,9  Jur.  N.  S.  266),  cited 
by  Malins,  Y  .0.,  was  exactly  the  same  as  the  case 
he  was  deciding,  because  the  company  referred 
to  there  was  not  a  municipal  corp^tion,  but  a 
company  formed  in  another  way  *,  but  the  com- 
pany with  which  Malins,  Y.C.  had  to  deal  was  a 
municipal  corporation,  and  he  expressed  his 
opinion  clearly  that  they  had  no  power  to  do  the 
acts  complained  of  outside  their  district.  That 
confirms  therefore  the  view  I  take  here,  that  there 
is  nothing  at  common  law  entitling  this  corpora- 
tion to  do  what  it  is  said  they  have  done.  But 
then  the  plaintiffs  say  they  are  justified  in  what 
they  have  done,  as  to  part  of  the  ground  by 
licence,  and  as  to  part  by  prescription.  Licence, 
of  course,  is  equivalent  to  a  grant ;  prescription 
comes  really  to  the  same  thing,  because  it 
is  founded  upon  a  presumed  or  implied  grant. 
To  take  the  question  of  the  licence  first :  What 
power  was  there  to  grant  to  the  corporation 
of  Preston  any  such  right  as  they  claim  here  ? 
The  admission  is,  that  before  the  acts  com- 
plained of  were  done  all  the  streets  were  public 
highways,  and  dedicated  to  the  public,  and  vested 
in  the  defendants  or  their  predecessors  in  title  as 
highways.  I  do  not  understand  that  to  mean 
that  the  soil  was  vested  in  them  at  the  time  those 
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acts  were  done,  because  they  are  all  admitted  to 
have  been  done  upwards  of  twenty  years  ago,  and 
the  law  at  that  time  did  not  vest  in  the  sur- 
veyors, as  the    Public   Health  Act    does  now, 
in  a  local  board,  the   soil  of   highways.     Since 
1875    the   law  has    been     different,    no    doubt, 
under  the  Public  Health  Act  1875.    Therefore, 
it  does  not  appear  to  me  that  in  the  character 
of   owners  of  the  soil    the    defendants*  prede- 
cessors  had  any  right  to  grant  these  licences. 
Then  it  is  suggested  that,  as  surveyors  of  high- 
ways, or  that  as  a  local  board,  they  could  do 
this.    In  the  first  place,  that  assumes  that,  more 
than  twenty  years  ago,  there  was  some   local 
board  that  had  power  over  this  district.  Whether 
that  is  so  or  not,  I  do  not  know,  but  of  course 
surveyors  of  highways  existed  before  that  time. 
I  am  not  aware  of  any  power  in  surveyors  of 
bi^ways  to  give  such  a  licence  as  is  here  alleged 
to  haye  been  given.    No  Act  of  Parliament  con- 
ferring such  a  right  on  surveyors  of  highways 
has  been  referred  to,  and,  as  far  as  my  knowledge 
goes,  they  had  not  any  such  right.    And  there 
would  be  this  difficulty  further,  that  what  are 
all^;ed  to  have  been  granted  here  are  irrevocable 
licences     How  such  licences  could  be  granted  by 
surveyors  of    highways   I  do    not    know.      By 
irrevocable  licences   1  understand  this,    not    a 
Ucenee  given  at  a  particidar  time,  to  go  into  a 
particular  street    and  do  certain  wor&  there ; 
but  by  irrevocable  licences  I  understand  a  right 
to  do  it  from  time  to  time,  and  in  fresh  streets  as 
occasion  arises.    That  is  the  only  meaning,  as  I 
understand,  the  phrase  "  irrevocable  licence  "  has 
here,  and  that  is  what  I  understand,  not  only  by 
the  admissions,  but  by  the  passages  in  the  reply 
put  in  by  the  corporation  of  Preston  in  answer 
to  the  counter-claim.  Their  claim  is  a  right  to  do 
these  acts  from  time  to  time  for  the  purpose  of 
supplying  water.    In  the  next  place,  the  licence 
is  said  to  be  a  general  licence.    It  is  suggested 
that  it  is  a  licence  to  do  it  provided  they  do  not 
occasion  a  nuisance ;  but  the  licence  is  general, 
and,  as  put  in  the  pleadings,  the    corporation 
claim  a  right  to  act  from  time  to  time  in  such  a 
way  as  is  reasonable  for  the  purpose  of   doing 
what  they  want  to  do  in  pursuance  of  what  they 
allege  to  be  their  power.    Several  cases  were 
cited  as  showing  that  no  valid  grant  can  be  made 
by «  corporate .  body  in  excess  of  their  powers. 
It  was  said  on  behalf  of  the  plaintiffs,  and  I 
think  correctly,  that  the  three  cases  that  were 
cited,    namely,    the    Staffordshire    Caned    case, 
the  Rochdale  Uanal  ease,  and  the  National  Manure 
Company's  case  {ubi  sup.),  were  all  decided  on 
special  acts.    That  remark  is  perfectly  true  so 
far  as  it  goes,  but  the  principle  for  which  those 
cases  are  cited  is  that  where  a  grant  is  made 
beyond  the  power  of  the  parties  making  it  that 
CTant  has  no  effect.    It  is  true  that  in  each  of 
those  cases  the  preliminary  question  had  to  be 
decided  whether  tne  act  complained  of  was  beyond 
the  power  of  the  body,  and  that  that  depnded 
upon  the  special  act  in  each  case,  and  tne  pre- 
liminary questions  in  each  case  differed,  and  all 
differed   from  the  present.     But  the  principle 
decided  is,  that  where  it  is  once  shown  that  the 
act  done  is  beyond  the  power  of  the  corporate 
body,  the  g^^^t  to  do  it  does  not  confer  any  right 
to  do  it.    There  is  this  further  to  be  said,  that  a 
licence  of  this   sort,  in  my  opinion,  could  not 
confer  on  the  corporation  under  any  circumstances 


a  power  to  do  what  they  have  no  power  to  do  without 
it.    If  they  have  power  to  break  up  the  streets  on 
getting  leave,  a  licence  to  do  it  might  supply  the 
leave  necessary,  but  it  could  not  confer  the  power 
to  do  it  where  the  corporation  have  no  power  to 
do  it,  whether  they  have  leave  or  not.    It  appears 
to  me  in  this  case  that  the  Public  Health  Act 
confers  powers  on  local  boards  to  contract  for 
the  supply  of  water  within  their  district.      My 
impression  is  that  that  is  an  old  power  existing 
beiore  the  Public  Health  Act ;  but,  assuming  it  is 
so,  it  does  not  seem  to  carry  the  case  any  further, 
because  what  i^done  here  is  not  suggested  to  have 
been  done   by  virtue  of   any  contract  between 
the  corporation  and  the  surveyors  of  highways, 
but  entirely  without  it.     When  I  say  it  is  not 
suggested,  1  do  not  forget  that  one  of  the  counsel 
for  the  plaintiffs  suggested  that  the  licence,  if 
granted,  might  have  been  in  pursuance  of  some 
agreement  or  contract  between  them ;  but  I  cannot 
act  upon  any  such  assumption.    If  there  was  any 
such  agreement  it  ought  to  have  been  proved  if 
the  plaintiffs  are  to  have  the  benefit  of  it  to 
support  their  case.    It  appears  to  me,  therefore, 
that  in  this  case  there  oould  not  be  any  grant 
to   the    corporation   which   would    be    a    good 
grant,  and  enable    the    corporation   to  do  the 
act.    Then,  as  regards  the  streets  which  are  not 
the  subject  of  an  alleged  licence,  but  the  subject 
of   the    alleged    prescriptive    right,    it    is    not 
necessary  to   refer    to  any    of   the  cases   cited 
except  the  decision  of  the  Mouse  of  Lords  in  the 
Staffordshire  Canal  case,  in  which  Lord  Westbury 
says  this  ,(I^.  Rep.  1  E.  &  I.  App.  at  p.  278): 
"But  if  the  Prescription  Act  ubA  been  at  all 
applicable  it  would  be  incumbent  on  the  appel- 
lants to  prove  that  the  right  founded  on  the  claim 
by  user  might,  at  the  beginning  of,  or  during  that 
user,  have  been  lawfully  granted  to   them  by 
the  respondents*  company.    Ko  such  proposition 
can  be  maintained.    Had  any  grant  been  made  at 
any  time  by  the  respondents'  company  of  the 
right,  now  alleged  by  the  appellants  to  liave  been 
acquired  against  them  by  user,  such  grant  would 
have  been  uUra  vires  ana  void,  as  amounting  to  a 
contract  by  the  respondents  not  to  perform  their 
dut  J  by  improving  tneir  navigation,and  conducting 
their  undertaking  with  economy  and  prudence. 
That  is  only  one  of  many  authorities  on  the  same 
point,  and  it  shows  that  the  parties  could  be  no 
better  off  in  relying  on  a  user  founded  upon  an 
assumed  or  implied   grant    than    if    they    rely 
upon  an  express  grant.      But  then,  further,  it 
is  said  that  there  is  another  ground  on  which 
no  grant,  express  or  implied,  could  exist,  namely, 
that  it  would  be  illegal  as  being  an  authority  to 
commit  a  nuisance.      Now,  on  that  point,  the 
admissions  say  it  is  left  to  the  court  to  determine 
whether  the  said  acts  do  or  do  not  amount  to  an 
obstruction  of  the  said  highways  and  a  nuisance. 
The  acts,  or  rather  the  act,  I  rely  on,  omitting  the 
hydrant  question,  is  this,  that "  the  plaintiffs  enter 
upon  and  breaJi:  up  the  said  streets,  and  do  all 
other  things  upon,  m,  and  under  the  said  streets 
requisite  to  enable  them  to  lay  down,  repair,  and 
restore  mains  and  water-pipes."  "  Laying  down  *' 
I    understand    to    mean   l^ng    down    afresh ; 
"  repairing  and  restoring  "  I  understand  to  mean 
opening  the  streets  for  the  purpose  of  making 
good  defects  in  what  had  been  laid  some  time 
before ;  and  the  pleadings,  as  I  pointed  out,  seem 
to  be  addressed,  not  to  justifying  a  particular 
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case,  but  to  a  claim  to  do  what  the  plaintiffs  do 
on    all    occasions    necessary  to    carry    out    the 

fnrpose  they  say  they  are  justified  in  carrying  out. 
t  is  on  that  alone  I  have  to  say  whether  doing 
such  an  act  as  they  do,  and  claim  the  right  to  do, 
does  or  does  not  amount  to  an  obstruction  to  the 
highways.    In  my  opinion,  it  certainly  does,  and 
that  seems  to  me  to  be  settled  by   authority. 
Whether  a  particular  act  done  on  a  particular 
occasion  would  or  would  not  be  a  nuisance  is  not 
the  point  left  to  me  to  decide.    Three  cases  were 
citea  on  that  point,  and  the  first  I  will  refer  to  is 
the  case  of  U^g,  v.  The  Longixm  Oaa  Company 
(uhi  Slip.).    The  important  part  of  that  judgment 
was  read  yesterday,  and  I  am  not  going  to  read 
it  a^in;   but  my  special   reason   for  referring 
to    it  is,  that   I   find   in   the   case  which  was 
brought  before  the  court  stating  the  facts  this 
statement  (2  E.    &  E.   662-3) :   The  defendants 
were  an  unincorporated  gas  company,  and  they 
were  indicted  for  having  unlawfully  broken  up 
the  streets  for  the  purpose  of  laying  gas  pipes. 
It  was  clear  they  haa  power  to  do  those  acts  for 
the  purpose  of  the  public  lighting  of  the  streets  ; 
but    the   point  decided  was  that   they  had  not 
power  to  do  so  with  respect  to  lighting  private 
nouses  and  buildings  as  distinguished  from  the 
streets.    The  passage   I  refer  to  is  this:   "The 
defendants  used  all  reasonable  despatch  in  digging 
the  said  trenches  and  laving  down  the  said  mains 
and  service  pipes,  both  for  the  public  and  private 
lighting  of  the  town,  and  in  restoring  the  said 
footpaths  and  pavements,  and  the  said  streets 
and  highways  ;  and  during  the  time  that  the  said 
trenches  were  being  dug  and  were  open,  and  the 
said    mains    and    pipes    were    being    laid,    the 
said   footpaths    and   pavements,    and    the    said 
streets    and     highways,    were     not     otherwise 
interfered  with  than  was  necessary  for  digging 
the ,  said  trenches  and  laving  the  said  mains  and 

Sipes.    Before  the  trenches  for  public  or  private 
ghts    were   dug    and  the  several    mains    and 
servicQ  pipes  were  laid   the  said  Longton  Gas 
Company  Limited  had  obtained  the  consent  of 
the    Doard    of    surveyors    of   highways    of   the 
town  of  Longton,  and  the  approval  and  consent 
of  the  inhabitants  of  Longton  in  public  meeting 
and  convened  by  the  chief  bailiff  *  to  consider  and 
determine  on  the  best  measures  to  be  taken  to 
promote  the  establishment  of  the  Longton  Gas 
Company,'  to  the  said  trenches  being  dug,  and 
mains  and  pipes  bein^  laid  for  both  public  and 
private  lights;"  and  it  also  appeared  that  the 
lord  of  the  manor  had  been  applied  to,  and  that 
he,  in  consideration  of  a  certain  payment,  had 
authorised  the  lading  down  of  these  pipes  in  the 
street;  from  which  I  infer  that  the  lord  of  the 
manor  in  that  case  was  the  owner  of  the  soil  of 
the  streets.    Every  consent,  therefore,  was  given 
in  that  case  that  could  be  got,  and  further  than 
that  it  was  foimd  that  the  defendants  did  what 
they  did  reasonably,  and  I  take  for  granted  that 
the  cotporation,  in  entering  upon  and  breaking  up 
the  streets,  would  only  do  reasonably  what  they 
considered  necessary  for  carrying  out  the  powers 
they  claim  to  have,  and  therefore,  I  am  acting  on 
the  assumption,  would  act  reasonably  in  the  step 
they  took  to  effect  the  purposes  in  question.   But, 
notwithstanding  all  that,  it  was  held  that  it  clearly 
was  an  indictable  nuisance.    I  need  not  give  the 
reasons  of  the  learned  judge,  because,  as  I  have 
•aid,  they  were  read  fully  yesterday,  and  will  bo 


in  the  recollection  of  counseL      For  the  same 
reasons  I  do  not  refer  to  the  case  of  Beg\  v,  Shef" 
field  Gas  Conauvier$  Company  (uhi  8up.).    For 
the  reasons  given  in  that  case  it  appears  to  me  to 
be  a  strong  authority.    The  only  other  authority 
on  that  point  I  propose  to  refer  to  is  the  case  of 
AUomey-Oenerdl  v.  The  Cambridge  Gas  Consumer  a 
Company  (19  L.  T.  Rep.  N.  S.  508 ;  L.  Bep.  4  Ch. 
App.  71-80),  and  in  the  judgment.  Lord  Hatherley 
says  this  :  "  Nothing  that  we  are  now  doing,  nor 
any    sanction  which    we    are    now    giving    to 
that    decision "  —  that    was     the     decision    in 
Attorney-General    v.    Sheffield     Gas     Conswnwrs 
Company  (21   L.  T.  Rep.    O.    S.   49  ;    3   De   a. 
M.  &  G.  304)—"  holds  out  anything  in  the  least 
contrary  to  that  which  was  decided  in  Heg,  v. 
Longton  Gas  Company,  where  it  was  held,  upon 
grounds  in  which  I  entirely  acquiesce,  that  to 
say  that  any  private  individual  or  companv  may 
brei^  up  the  pavement  for  the  purpose  of  laying^ 
down  gas  pipes  or  water  pipes,  or  of  makin^i^  com- 
munication with  the  gas  pipes  or  water  pipes  of 
another  company  without  subjecting  themselves 
to  an  indictment,  would  be  to  create  confusion 
and  discomfort  to  the  inhabitants  of  a  town." 
That  is  an  express  reco^ition  by  the  Court  of 
Appeal  of  the  decision  m  "Reg,  v.   Longton  Gas 
Company,    It  seems  to  me,  therefore,  upon  what 
is  found  in  those  cases  to  be  a  nuisance,  tliat 
what  the  corporation  claim  to  do  in  this  case 
would  be  an  obstruction  to  the  highway  and  a 
nuisance.    But  a  case  was  cited  by  the  plaintiffs 
of  Edgware  Highway  Board  v.  Harrow  Gas  Com^ 
pany  {uhi  sup.).   There  the  highway  board  agreed 
with  the  defendants,  that  if  the  plaintiffs  would 
give  the  defendants  a  licence  to  open  a  highway 
m  their  jurisdiction,  the  defendants  would  make 
good  the  surface  of  the  road  and  would  pay  to 
the  plaintiffs  Is.   per  yard   of  the  highway  so 
broken  up.     What  happened  was  this:  that  in 
consideration  of  that  tne  defendants  were  allowed 
to  break  up  the  highway,  and  thev  did  break  up 
the  highway;   and  after  it  had  been  done  the 
plaintiffs  claimed  Is.  per  yard.    The  defence  was, 
that  there  was  no  consideration  for  the  agree- 
ment.    That  was  the  first  point  put  forward. 
There  was  also  a  second  point  put  forward,  which 
was  this :  that  the  agreement  was  illegal ;  that  it 
was  an  agreement  to  commit  a  nuisance  on  the 
highway :  to  obstruct  a  highway  bv  breaking  up 
the  surface :  which  is  an  indictable  offence,  and 
therefore  illegal.    No  doubt  the  defendants  had 
the  benefit  of  the  contract  entered  into,  but  they 
objected  to  pay  the  price  stipulated  for ;  and  the 
question  was  whether  they  could  get  off  the  pay- 
ment.    The  declaration   was  admitted   by  the 
demurrer.    The  declaration  stated  that  the  com- 
pany was  formed  to  supply  certain  places  with  gas, 
and  that  afterwards  "  it  was  agreed  between  the 
plaintiffs  and  the  company  that  if  the  plaintiffs 
would  give  to  the  company  their  licence^  to  open 
a  certain  public  highway  within  the  jurisdiction 
and  management  of  and  vested  in  the  plaintiffs 
as  the  Edgware  Highway  Board,  the  companv 
would  make  good  the  surface  of  the  road  which 
might  be  disturbed  or  damaged    thereby,  and 
would  pay  to  the  plaintiffs  1«.  per  yard  of  the 
highway  so  openea."    That  is  tne  whole  state- 
ment, and  what  the  court  was  asked  to  decide  was 
that  this  could  not  possibly  be  under  any  circum- 
stances an  interference  without  a  nuisance  being 
committed,  independently  of  all  considerations  of 
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where  the  highway  was  and  under  what  circum- 
stances it  was  to  be  opened.    Blackburn,  J.  said : 
"  It  is  quite  possible  to  open  the  highway  within 
the  terms  or  the  agreement  without  creating  a 
nuisance.    It  is  true  that  the  public  cannot  use 
the  spot  opened,  and  if  the  defendants  opened  too 
much  of  the  road  at  one  time  it  might  be  a 
nuisance,   but    they   cannot  take   the  objection 
that  they  themselves  by  their  own  fault  might 
create  a  nuisance.    I  am  of  opinion  that  there  is 
nothing  to  show  that  the  bargain  is  tainted  with 
illegality."    Mellor,  J.  says,  *'  I  am  satisfied  that 
the  alle^tions  on  the  record  do  not  show  that 
necessarily  the  licence  is  one  to  commit  an  indict- 
able offence ;"  and  Lush,  J.  says :  "  It  was  said 
that  the  agreement  is  illegal,  that  the  plaintiffs 
are  authorising  an  indictable  offence.     But  there 
is  nothing  to  show  that  this  is  so,  and  even  if  it 
were,  as  at  present  advised,  I  doubt  if  the  defen- 
dants could  set  up  as  a  defence  that  the  contract 
ia  illegal."    Thereforu  he  Belies  upon  a  second 
groundt  as  Blackburn,  J.  did,  for  he  refers  to  the 
donbt  as  to  the  defendants  being  able  to  take  the 
objection  that  they  themselves  might  not  occasion 
a  nuisance.    That  case  seems  to  have  turned  on 
its  special  facts,  and  the  grounds  of  the  decision 
have  no  application  to  a  case  where  it  is  not  a 
qaestion  of  committing  a  particular  act  on  a 
particular    highway  at   a  certain    time,    but  a 
question  as  to  the  right  to  enter  on  the  highway 
and  do  these  acts.    Then  it  was  said  that  that 
case  was  inconsistent  in  some  way  with  the  other 
cases.    I  do  not  think  it  is  so  in  any  way.    Beg. 
T.  Longton  Gaa  Oompcmy  {vhi  ^ttp.)   was  cited, 
and  was  not  dissented  from   in   the   slightest 
degree    by    the    learned    judges    who    made 
the   remarks  I  have  read,  and  in  fact  it  was 
an  authoritj  they  could  not  have  overruled  if 
they  had  wished.    Besides,  the  same  principle  is 
acted  on  in  the  case  of  Reg.  v.  SheffieAd  Oas  Com" 
pany  {ubi  ai^.) ;  and  it  is  recognised  by  the  Court 
of  Appeal  m  the  other  case  to  which  I  have 
referred.     It  seems  to  me,  therefore,  there  is 
nothing  in  that  case  to  prevent  my  coming  to  the 
conclusion  to  which,  as  I  have  already  said,  the 
other  cases  to  which  I  have  referred  lead  me. 
Then  it  was  said  that  the  defendants  are  really 
only  rivals  in  trade  of  the  plaintiffs,  and  that  they 
want  to  supply  water  themselves  to  the  district 
which  the  corporation  now  supplies.    In  the  first 
r^e,  it  does  not  appear  to  me  that  that  is  so. 
They  are  a  local  boara  to  whom  certain  statutory 
rights  are  given,  and  it  is  their  duty  to  look  after 
the  highways  in  the  district.    But,  mdependently 
of  that,  and  putting  it  at  the  strongest,  that  they 
arc  a  mere  competing  company  who  are  attempt- 
ing to  stop  the  corporation  supplying  water  to 
the  district,  it  does  not  seem  to  me  that  that 
would  have  any  effect  on  the  only  question  I  have 
to  decide,  which  is  whether  the  plaintiffs  have  a 
legal  right  to  do  these  acts.    Their  right  must 
depend  on  other  considerations  altogether  than 
the   question    quo    animo    the    defendants    are 
opposing  them.    One  other  thing  was  suggested 
by  the  plaintiffs'  counsel  as  in  their  favour.    It 
was  said  that  this  has  gone  on  so  long  that,  in 
some  way  or  other,  the  £fendants,  the  Fullwood 
Local  Board,  have  acquiesced  in  such  a  way  that 
they  cannot  be  heard  to  complain  of  what  has 
been  done.    In  other  words,  that  there  has  been 
some  acquiescence  or  estoppel  by  conduct  on  their 
part  which  prevents  their  contesting  the  right 


claimed  by  the  plaintiffs.  Now,  in  the  first  place, 
this  is  not  raised  by  the  pleadings,  and  that  seems 
material  for  this  reason,  that,  if  it  had  been  set 
up  that  the  defendants  had  assented  to  what  was 
done,  it  might  have  been  said  in  answer,  they 
never  did,  they  protested  every  time.  Therefore 
that  point  is  not  before  me,  and  I  could  not  deal 
with  it  in  the  absence  of  pleading  raising  the  point. 
In  the  next  place,  the  same  remark  applies  to  this 
defence  as  applied  to  the  last  I  dealt  with,  that 
any  amount  of  acquiescence  could  not  confer  a 
legal  right  on  the  plaintiffs,  although  it  might 
prevent  the  defendants  getting  an  injunction. 
Again,  it  has  been  decided  in  a  case  in  which  the 
corporation  of  Preston  were  defendants  that  a 
local  board^  could  not  be  bound  by  acquiescence, 
and,  if  that  is  so,  I  do  not  see  how  the, Fullwood 
Local  Board  could  be  bound.  I  refer  to  the  case 
of  Kerr  v.  The  CorporaHon  of  Preston  (6  Ch.  Div. 
463).  Then  there  is  this  further  observation  to 
be  made,  that,  putting  the  suggested  acquiescence 
at  the  highest,  it  does  not  amount  to  anything 
like  what  is  necessary  to  found  a  defence  on  the 
grounds  which  are  lully  stated  by  Fry,  L.J.  in 
the  case  of  WiUmott  v.  laarher  {ubi  eup,).  Under 
these  circumstances  I  have  no  difficulty  in 
answering  the  question,  "  Whether  the  corpora- 
tion of  Prestoii  liave  any  legal  right  to  break  up 
the  B<"rent8  vested  in  the  defendants,"  by  sajrinfif 
that  I  hey  have  not  shown  anything  to  satisfy  me 
that  they  have  any  such  legal  right,  and  that,  in 
my  opin  on,  they  have  none. 

Bobinson,  Q.C. — ^Does  your  Lordship  determine 
the  last  point,  *^  Whether  the  said  acts  do  or  do 
not  amount  to  an  obstruction  of  the  said  high- 
ways and  a  nuisance  P  " 

NoETH,  J. — No ;  as  to  the  hydrants,  I  have  left 
that  out  of  the  case  altogether.  As  to  the  other, 
I  thought  I  had  decided  that  by  saying  that  such 
right  as  the  plaintiffs  claim  must,  m  my  opinion^ 
necessarily  be  a  nuisance.  That  was  the  last 
ground  of  the  decision. 

Solicitors  for  plaintiffs,  Hume,  Bird,  and  Eld'^ 
ridge,  for  Hewy  jSamer,  Preston. 

Solicitors  for  the  defendants,  Gregory  and  (7o.j 
for  W,  A.  and  B.  Aacroft,  Preston. 
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(Before  Pollock,  B.  and  Manistt,  J.) 

Lea  v.  Abeegaveknt  Impbovemekt  Comhis- 

SIONEBS.  (a) 

Water  rate^Proeeedinga  to  recover  rate — Dispute 
as  to  armual  value  ofprendses — Sejfarate  inqmry 
—  Jurisdiction  of  justices  —  Bailway  Clauses 
Oonsolidation  Ai  l^itS—WaiervyorTcs  Ola/uses 
Act  1847, 8  Vict.  o.  20,  s,  14^—10  Vict.  e.  17,  ss. 
68  and  74. 

The  appelUmt  in  this  ease  was  stMnmonedfor  the 
nonpayment  of  two  quarters*  wafer  rates  in 
respect  of  premises  occupied  by  him  in  Aher- 
gavenny,  which  were  rated  at  the  awMud  value  of 
ISl.  The  annual  value  of  the  premdses  was  dis- 
ptUed  by  the  appellant  The  water  ehaorges  were 
made  under  and  by  virtue  of  the  Abergavenny 
Improvement  Acts,  which  incorporated  the  Bail* 

(a)  Beported  by  W.  P.  Etbrslfy,  £sq.,  Barrinter-ftt-Law. 
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ways  Glauses  Consolidaiion  ActlSi^  and  Water* 
works  Clauses  Act  1847. 

The  summons  in  this  case  was  heard  before  four 
Justuses ;  and  the  appellant  contended  before  the 
justices  that,  as  th^  was  a  bond  fide  dispute 
between  himself  and  the  water  authority  cm  to 
the  amnual  value  of  his  premises,  a  separate  and 
preliminanj  inquiry  as  to  their  value  was  a  con^ 
dUion  precedent  to  tlie  enforcement  of  the  davm 
of  the  water  arUlwrUy.  The  justices  were  of 
opinion  that  they  could,  on  the  hearing  of  the 
summons,  determine  the  dispute  and  assess  the 
value  of  the  premises ;  and  m>ade  an  order  that 

'  the  premises  were  properly  assessed,  amd  thai  the 
appellant  should  pay  ike  amount  claimed. 

Meld,  on  appeal  by  way  of  case  stated,  that  the 
decision  of  the  justices  was  correct,  and  that  tliey 
liad  jurisdiction  to  determvae  the  dispute  as  to 
the  annual  value  on  the  summons  to  enforce  the 
payment  of  the  rates,  and  that  a  separate  and 
preliminary  (nmnry  as  to  the  value  was  not  a 
condition  precedent  to  the  exercise  of  th^ir  juris* 
diction. 

This  was  a  case  stated  by  justices  under  42  &  43 
Vict.  c.  49,  8.  33,  of  which  the  following  are  the 
material  parts : — 

The  appellant  was  summoned  to  appear  before 
a  court  of  summary  jurisdiction  consisting  of 
four  justices  to  answer  the  claim  of  the  respon- 
dents, the  following  particulars  of  which  were 
annexed : 

1884,  Sept.  80.— Charge  for  water  snpply  to 
honBe  in  yonr  ooonpation  in  Western-road, 
Abergavenny,  dnrlng   quarter  ended  this   «.  d, 

Uwjr    •  •  •      «••  •••  ■..  .t<  •■•  •••       4    *w 

Deo.  81.— The  like  for  quarter  ended  this  day    4  10 


Suminons 


•••  •«« 
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After  hearing  the  parties  and  the  evidence 
adduced  by  them  respectively,  the  justices  ad- 
JHd^;ed  that  the  reroondents  should  recover 
against  the  appellant  tne  sum  of  9s,  Sd,  for  water 
charge  and  9^.  6d.  for  costs,  making  together  the 
sum  of  13«.  2d.  which  the  appellant  was  ordered 
to  pay. 

Upon  the  hearing  of  the  summons  it  was 
proved  that  the  respondents  were  the  Commis- 
sioners for  executing  the  Abergavenny  Improve- 
ment Act  1B54,  and  were  a  local  authority  within 
the  meaning  of  the  Public  Health  Act  1§75,  and 
by  virtue  ox  the  provisions  contained  in  such  Acts 
and  in  the  Acts  incorporated  therewith  supplied 
the  inhabitants  of  the  Improvement  Act  district 
of  Abergavenny  with  water. 

That  the  appellant  during  the  six  months  ended 
on  the  Slst  jDec.  1884,  occupied  a  dwelling-house 
and  premises  situate  within  the  said  district,  and 
that  during  the  said  period  the  respondents  sup- 
plied the  said  premises  with  water  for  domestic 
Surposes,  and  for  a  water-closet,  and  that  for  four 
ays  during  the  said  period  the  said  water  supply 
wholly  failed,  and  was  intermittent  on  other  occa- 
sions, and  that  it  was  in  respect  of  such  supply 
the  present  claim  had  been  made. 

That  the  respondents  during  the  said  period 
charged  for  the  water  supply  for  domestic  pur- 
poses by  virtue  of  the  Abergavenny  Improvement 
Acts  1854, 1860,  and  1871,  and  that  the  appellant 


was  charged  on  a  sum  of  IZl.  as  being  the  rate- 
able value  of  his  premises. 

That  the  rateable  value,  as  forming  the  basis  o€ 
the  water  charge,  was  the  net  annual  value  upon 
which  the  occupiers  of  houses  were  during  the 
said  period  assessed  to  the  poor  rate  within  the 
said  aistrict,  and  during  the  said  period  the  net 
annual  value  of  the  appellant's  premises  was  121., 
and  the  appellant  was  charged  for  water  supply 
at  the  rate  of  Is.  6<2.  per  annum  upon  the  said  sum 
of  13Z.  per  annum. 

That  the  appellant  had  not  paid  the  amounts 
claimed,  nor  any  part  thereof,  and  that  during  the 
said  period,  and  previous  to  the  issue  of  the  sum- 
mons, he  had  disputed  the  correctness  of  the 
annual  value  upon  which  the  said  amounts  were 
based. 

The  appellant  [inter  aZia)  contended  that  there 
was  a  bond  fide  dispute  between  himself  and  the 
respondents  as  to  the  annual  value  of  the  said 
premises  the  justices  had  no  jurisdiction  to  adju- 
dicate on  the  summons,  and  that  before  the 
respondents  could  recover  the  water  rates  in  ques- 
tion they  should  obtain  a  decision  of  justices  on 
the  dispute  as  to  value  under  sect.  68  of  the  Water- 
works Clauses  Act  1847. 

The  appellant,  on  the  justices  overruling  his 
objection,  refused  to  tender  any  evidence  upon  the 
question  of  value. 

The  respondents,  on  the  other  hand,  contended 
(inter  oMa)  that  there  was  no  bond  fide  dispute  as 
to  value,  as  the  charge  was  based  on  the  then 
existing  poor  rate  assessment  which  had  been  the 
assessment  during  the  period  for  which  the 
charges  had  been  claimed;  and  that,  as  the 
Bench  consisted  of  more  than  two  justices,  and 
had  all  the  parties  before  it,  it  could,  if 
necessary,  fix  the  value. 

The  justices  were  of  opinion,  and  decided : 

That,  as  the  respondents  had  supplied  the  water 
in  the  capacity  of  a  local  authority  acting  under 
the  provisions  contained  in  the  Public  Health 
Act  1875,  the  annual  value  upon  which  they  were 
to  charge  for  such  supplies  had  been  fixed  oy  the 
union  valuation  list  tor  the  time  being  in  force,  * 
and  therefore  that  there  could  be  no  bond  Me  dis- 
pute between  the  parties  as  to  the  annual  value ; 
out  that  if  such  annual  value  had  not  been  so 
fixed,  and  that  there  had  been  therefore  a  bond 
fide  dispute  with  regard  thereto,  they  could,  on 
the  hearing  of  the  said  summons,  determine 
such  dispute,  and  assess  the  value  of  the  said  pre- 
mises, and  they  accordingly,  having  as  evidence 
the  valuation  list  for  the  time  being  in  force 
during  the  said  period  before  them,  assessed  the 
annual  value  of  the  said  premises  at  the  sum  of 
132. 

They,  therefore,  gave  judgment  for  the  respon- 
dents. 

The  oninion  of  the  court  was  asked  whether 
their  juagment  was  correct  in  point  of  law.  If 
the  court  should  be  of  opinion  that  it  was  correct, 
then  their  order  was  to  stand ;  but  otherwise,  it 
was  to  be  set  aside. 

17  &  18  Yict.  c.  xlix.  (Abergavenny  Improve- 
ment  Act  1854),  s.  31 : 

The  Waterworks  Clauses  Aotl847,  except  the  clauses 
with  respect  to  the  amount  of  profit  to  be  received  by  the 
ondertakers  when  the  works  are  carried  on  for  their 
benefit,  is  incorporated  with  this  Act. 
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By  10  Yict.  c.  17,  b.  68  : 

The  water  rates,  except  as  hereinafter  and  in  the 
special  Act  mentioned,  shall  be  paid  by  and  be  reoover- 
piole  from  the  person  requiring,  receiving,  or  nsing  the 
supply  of  water,  and  shall  be  payable  according  to  the 
annual  value  of  the  tenement  supplied  with  water,  and 
if  vaj  dispute  arise  as  to  such  yalue  the  same  shall  be 
detennined  by  two  justices. 

By  sect.  74 : 

If  any  person  suppUed  with  water  by  the  undertakers, 
or  liable  as  herein  or  in  the  special  Act  provided  to  pay 
the  water  rate,  neglect  to  pay  such  water  rate  at -any  of 
the  said  times  of  payment  thereof,  the  undertakers  may 
stop  the  water  from  flowing  into  the  premises  in  respect 
of  which  such  rate  is  payable,  by  cutting  off  the  pipe  to 
such  premises,  or  by  such  means  as  the  undertuers 
shall  think  fit,  and  may  recover  the  rate  from  such 
IMrson,  if  less  tiian  twentv  pounds,  with  the  expenses  of 
outtingoff  the  water,  find  costs  of  recovering  the  rate, 
in  the  same  manner  as  any  damages,  for  the  recovery  of 
which  no  special  provision  is  made,  are  recoverable  by 
this  or  the  special  Act. 

Sect.  85 : 

if  the  waterworks  be  in  Eziglaad  or  Ireland,  the 
elanses  of  the  Bailway  Clauses  Consolidation  Act  1845, 
with  reroeot  to  the  recove^  of  damages  not  specially 
provided  for,  and  of  penalties,  and  to  the  determination 
of  any  other  matter  referred  to  justices,  shall  be  incor- 
porated with  this  and  the  special  Act. 

8  Vict.  c.  20,  8. 140 : 

And  with  respect  to  the  recovery  of  damages  not 
specially  provided  for,  and  of  penalties,  and  to  the 
determination  of  any  other  matter  ref  erred  to  justices, 
it  is  enacted  as  follows  t  In  all  cases  where  any  damages, 
costs,  or  expenses  are  by^  this  or  the  special  Act,  or  any 
Act  incorporated  therewith,  directed  to  be  paid,  and  the 
method  of  ascertaining  the  amount  or  enforcing  the 
payment  thereof  is  not  provided  for,  such  amount  in 
case  of  dispute  shall  be  ascertained  and  determined  by 
justices. 

By  sect.  142 : 

Where  in  this  or  the  special  Act  any  question  of  oom- 
penflation,  expenses,  charges,  or  damages,  or  otiier 
matter  is  referred  to  the  determination  of  vaj  one 
justice  or  more,  it  shall  be  lawful  for  any  justice  upon 
the  application  of  either  party  to  summon  the  other 
parfy  to  appear  before  one  justice  or  before  two 
justices  as  the  case  may  require,  at  a  time  and 
place  to  be  named  in  such  summons  ;  and  upon 
the  appearance  of  such  parties,  or  in  the  absence  of  vaj 
of  them,  upon  proof  of  due  service  of  the  summons,  it 
shall  be  lawful  for  one  such  justice  or  such  two  justices, 
as  the  case  may  be,  to  hear  and  determine  such  question, 
and  for  that  purpose  to  examine  such  parties,  or  any  of 
them,^  and  their  witnesses  on  oath ;  ana  the  cost  of  every 
such  inquiry  shall  be  in  the  discretion  of  such  justices, 
and  they  shall  determine  the  amount  thereof. 

Bam  for  the  appellant. — It  in  contended  that 
the  niagistrates  in  these  proceedings  had  no  jnris- 
diction  to  make  the  appellant  pay  the  amount  of 
the  water  charges  clamied  by  the  commissioners. 
There  was  a  dispute  as  to  the  annual  value  of  the 
appellant's  premises,  and  that  dispute  ought  to 
have  been  settled  in  an  independent  and  pre- 
liminary proceeding;  there  should  have  been  a 
definitive  decision  of  justices  on  the  question  of 
the  annual  value  of  these  premises.  The  decision 
on  the  question  of  value  was  a  condition  prece- 
dent to  the  entertaining  of  the  proceedings  to 
enf ore  the  payment  of  the  rates  in  arrear : 

New  Biver  Cotnminy  v.  Mather,  82  L.  T.  Bep.  N.  S. 
656;  L.  Bep.  10  C.  P.  442. 

The  fact  of  these  proceedings  being  entertained 
by  more  than  two  justices  does  not  confer  upon 
them  jurisdiction.  Here  there  was  a  bond  fide 
dispute,  and  the  appellant  did  not  offer  evidence 
as  to  the  value  of  nis  tenement  on  the  ground  of 
want  of  jurisdiction.   It  was  clearly  contemplated 

Mag.  Cas.— Vol.  XIY. 


by  sect.  68  of  the  Waterworks  Clauses  Act  1847 
that  any  dispute  as  to  value  of  premises  should 
be  determined  independently  by  two  justices. 
Here  there  was  no  such  determination,  and  the 
justices  were  wrong  in  determining  the  question 
of  value  and  making  the  order  to  pay  in  one  and 
the  same  proceedings ;  for  two  are  contemplated 
by  the  statute. 

R,  Cunningham  Glen  for  the  respondents. — The 
justices  had  jurisdiction  in  one  and  the  same  pro- 
ceeding to  adjudicate  on  the  question  of  the 
annual  value  of  the  premises,  and  to  make  the 
order  on  the  appellant  to  pay  the  amount  of  his 
rates  in  arrear.  The  previous  ascertaining  of  the 
annual  value  of  the  premises  was  not  a  condition 
precedent  to  the  justices*  order  to  pay.  The  New 
Eiver  Company  v.  Mather  (uhi  tifp.)  is  not  in  point 
so  as  to  be  an  authority  in  favour  of  the  appel- 
lant. All  it  decided  was  that  where  there  was  a 
bond  fide  dispute  between  a  water  authority  and 
a  consumer  as  to  the  value  of  the  premises  rated, 
the  water  authority  could  not  sue  for  the  rate 
before  obtaining  a  decision  of  justices  on  that 
point  under  sect.  68  of  the  Waterworks  Clauses 
Act  1847,  and  that  the  County  Court  judge  who 
had  determined  the  question  of  the  annual  value 
had  no  jurisdiction  to  do  so.  Sect.  68  of  the 
Waterworks  Clauses  Act  1847  enables  two 
justices  to  hear  and  determine  disputes  as  to 
annual  value;  and  sect.  142  of  the  Eailway  Clauses 
Consolidation  Act  1845  gives  them  power  to  hear 
and  determine  questions  of  charges,  damaj|[es, 
and  other  matters  in  dispute  between  the  parties. 
There  is  nothing  in  these  Acts  to  make  the  in- 
vestigation as  to  annual  value  a  preliminary  and 
separate  proceeding.  The  observations  of  Chitty,  J. 
in  Haywood  v.  mist  London  Waterworks  Com- 
pany  (62  L.  T.  Rep.  N.  S.  175 ;  28  Ch.  Div.  138) 
are  favourable  to  tnis  view;  so  are  those  of  Bacon, 
V.C.  in  West  v.  Bownman  (42  L.  T.  Rep.  N.  S. 
840;  14  Ch.  Div.  111).  The  appellant  has  nob 
suffered  any  hardship ;  he  came  into  court  aware 
of  the  dispute  as  to  the  annual  value,  for  he  had 
raised  it  nimself ;  under  the  statute  the  justices, 
being  more  than  two  in  number,  had  jurisdiction 
to  decide  on  the  question.  The  appellant  was  not 
taken  by  surprise,  and  if  he  had  alleged  that  he 
had  been  and  required  witnesses  to  support  bis 
contention,  he  could  have  obtained  an  adjourn- 
ment. In  a  word,  the  justices  clearly  had  power 
to  decide  the  question  of  annual  value  when  the 
proceedings  were  before  them. 

Bom  in  reply. 

Pollock,  B. — With  regard  to  the  main  objec- 
tion^ namely,  against  the  jurisdiction  of  the 
magistrates  who  heard  this  summons,  which  sum- 
moned the  defendant  to  appear  before  certain 
magistrates  to  answer  a  claim,  the  particulars  of 
which  were  annexed,  the  claim  being  a  charge  for 
water  supplied,  the  objection  raised  against  the 
procedure  was  this — ^that,  whereas  it  appeared 
that  there  had  been  a  dispute  between  the  com- 
missioners and  the  appellant  in  respect  of  the 
rateable  value  of  his  house,  and  that  such  dispute 
had  not  been  determined  by  any  separate  deter- 
mination by  the  magistrates,  therefore  until  that 
determination  took  place  as  a  condition  precedent 
to  the  power  of  the  magistrates  they  had  no 
power  to  make  an  order  for  the  payment  of  the 
rate.  This  matter  is  in  rather  a  confused  state ; 
but  I  think  the  later  statute  was  passed  in  con- 
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sequence  of  the  changes  in  the  number  of  the 
justices  who  should  entertain  such  applications, 
namely,  from  one  to  two ;  however  tmit  Ta\y  be, 
I  thinK  it  is  perfectly  open  to  any  consamer  of 
water  to  apply  to  the  magistrates  in  order  to  have 
the  Question  of  the  amount  at  which  his  house 
should  be  rated  determined  by  magistrates  upon 
a  neoarate  inquiry.  When  I  come  to  decide 
whether  it  is  necessary  that  that  should  be  done 
at  a  separate  and  independent  inquiry  where  two 
ma^strates  are  sitting  to  hear  the  case  generally 
agamst  the  person  who  refuses  to  pay  the  water 
rate  demanaed,  and  has  a  <Hspnte  betvreen  the 
water  company  and  him^ielf  so  as  to  make  it  a 
question  between  them,  it  seems  to  me  that  the 
words  of  the  Act  are  satisfied  by  the  same  two 
justices,  at  the  same  inquiry,  entering  into  that 
dispute  and  determining  it,  for  sect.  68  of  the 
Waterworks  Clauses  Act  1847  provides  that  the 
water  rate  shall  be  payable  according  to  the 
annual  value  of  the  tenement  supplied  with 
water,  and  that  if  any  dispute  shall  arise  as  to 
such  value,  the  same  shall  be  determined  by  two 
justices.    There  is^  nothing  in  that  section  to 

Srevent  th€»Be  two  justices  being  the  persons  to 
etermine  it,  or  to  make  it  necessary  that  there 
should  be  a  separate  inquiry.  As  I  said  before, 
there  may  be  a  separate  inquiry  if  it  is  requisite ; 
but  I  do  not  think  myself  tnat  that  excluded 
the  justices,  when  they  were  met  for  the  one 
purpose,  from  entering  upon  the  other  question ; 
and  the  only  gp<ound  for  saying  that  the  contrary  is 
so  is  that  case  which  was  ciced  by  Mr.  Bam,  and 
whicl}  appears  at  first  sight  no  doubt  to  be  very 
much  in  point,  the  case  of  the  Nmo  Bmer 
Company  v.  Mather  (32  L.  T.  Bep.  N.  S. 
658;  L.  Bep.  10  0.  P.  442).  But  there  the 
real  question  before  the  court  was  whether  a 
County  Court  judge  who  had  not  only  made  an 
order  for  payment,  but  had  settled  a  bond  fide 
dispute  as  to  the  annual  value,  had  exceeded  his 
jurisdiction.  It  is  clear  beyond  all  doubt  on 
reading  these  statutes,  that  a  County  Court  judge 
or  any  other  tribunal  would  have  no  power  to 
enter  into  that  question ;  and  the  only  tribunal 
that  can  do  so  is  the  tribunal  appointed  by  the 
Act,  namely,  two  justices.  No  doubt  there  are 
some  dicta  of  the  learned  judges  who  decided 
that  case  which  seem  to  look  as  if  they  thought 
that  there  must  be  upon  all  the  cases  a  separate 
finding ;  but  realbr  there  the  court  had  not  before 
them  the  case  of  a  water  company  or  commis- 
sioners, as  in  the  present  case,  who  were  seeking 
to  enforce  their  rate  against  a  consumer  before 
justices.  On  comparison  of  the  sections  it  is 
tolerably  clear  to  my  mind  that  there  should  not 
be  an  independent  inquiry,  because  it  would  be 
unnecessary,  both  parties  being  before  the  same 
tribunal.  There  is  only  one  further  observation  I 
wish  to  make.  No  doubt  it  might  be  very  hard 
upon  a  consumer  when  summoned  on  one  ground 
to  have  placed  before  the  tribunal  another  case 
against  him  which  he  did  not  expect  to  be  gone 
into.  Of  course,  if  our  construction  is  right  as  to 
the  law,  he  stands  in  no  different  position  from 
others,  for  he  is  supposed  to  know  the  law.  But 
with  regard  to  the  practical  hardship,  I  cannot 
doubt  but  that,  in  the  present  case,  it  the  appel- 
lant had  informed  the  ^'ustices  that  he  was 
unaware  that  they  were  gomg  into  the  other  part 
of  the  case,  and  applied  for  an  adjournment,  the 
adjournment  would  have  been  granted  in  order 


to  allow  him  to  get  his  necessary  witnesses.  We 
have  to  decide  upon  the  proper  construction  of 
these  Acts  of  Parliament,  and  though  they  are 
not  so  clearly  expressed  as  they  mif^t  be,  yet  I 
am  of  opinion  that  it  was  within  the  jurisdiction 
of  these  magistrates  to  inquire  into  that  question 
in  order  to  grant  the  necessary  order;  and  they 
being  willing  to  do  so,  and  the  appellant  not 
having  given  any  evidence,  they  were  entitled  to 
deal  with  the  matter,  and  I  think  they  properly 
decided  the  question. 

MAinsTT,  J. — I  am  of  the  same  opinion.  As  to  the 
main  question  of  jurisdiction,  it  is  to  be  observed 
that,  by  the  Bailway  Clauses  Consolidation  Act 
1845,  and  the  Waterworks  Clauses  Act  1847, 
wherever  there  was  any  question  with  re^rd  to 
anv  matter  which  referred  to  an  examination 
before  any  one  justice,  it  would  have  been  lawful 
for  any  one  justice  to  hear  it,  either  before  him- 
self, or  before  two  others  or  any  other  justice. 
But  it  seems  to  have  been  thought  fit  in  1847  that 
a  dispute  with  respect  to  the  annual  value  of  tene- 
ments ought  to  be  decided  by  two  justices ;  and 
that  seems  to  me  the  only  interest  affected  by  the 
Waterworks  Clauses  Act  1847.  The  matter  stands 
thus:  Under  the  Act  of  1845  parties  may  g^ 
before  one  justice ;  under  the  Act  of  1847,  if 
there  is  a  question  of  value,  they  must  go  before 
two  justices.  What  was  the  summons  in  this 
case  P  It  called  upon  the  appellant  to  show  cause 
generally  against  the  respondents'  claim  for  two 
rates  in  arrear.  The  appellant  knew  he  was  dis- 
puting the  value ;  that  is  found  as  a  fact.  The 
appellant  disput<ed  the  value,  and  consequently 
disputed  the  amount,  yet  he  claims  to  have  been- 
taken  by  surprise  when  they  went  into  the  Ques- 
tion of  value.  It  was  the  chief  question,  ana  the 
very  ground  on  which  he  had  been  mainly  dis- 
puting the  rate ;  it  is  therefore  impossible  to  con- 
ceive that  he  was  taken  bv  surprise,  but  even  if  he 
had  been,  he  could  have  obtained  an  adjournment. 
I  am  clearly  of  opinion  that  the  magistrates  had 
jurisdiction.  Tne  decision  of  Bacon,  Y.C.  in 
West  V.  Downman  (42  L.  T.  Bep.  N.  S.  340 ;  14  Ch. 
Div.  Ill)  shows  that,  upon  an  application  of  this 
sort,  if  the  question  of  value  arises,  and  abo  the 
ouestion  whether  or  not  the  rate  ought  to  be  paid, 
tne  justices  may  at  the  same  time  decide  the  dis- 

fute  as  to  value,  and  make  the  order  for  payment, 
t  is  simply  an  order  to  pay.  If  the  justices  had 
decided  the  question  of  value,  and  left  the  rate 
standing,  he  would  be  ordered  to  pay :  and  I  do  not 
know  that  he  is  injured  or  prejudiced  in  any  way 
because  he  is  ordered  to  pay  the  amount.  It  is 
not  like  issuing  a  distress  warrant,  it  is  simply  an 
order  to  pay.  ^.^  ofjueticee  affirmed. 

Solicitors    for   the     appellant,     Swndya    and 
Trevenen,  for  L,  B,  Broum,  Abergavenny, 
Solicitor  for  the  respondents,  lUyd  Gardner, 
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Marek  21,  June  13»  and  Dec.  5, 1885. 

(Before  Lord  Colxbibob,  C.  J.,  Gbovb  and  Dbkicak, 
JJ.,  Pollock,  B.,  Fibld,  J.,  Hudblbstok,  B., 
Manistt,  Hawkins,  Stbphbn,  Mathbw,  Gavx, 
Smith,  Dat,  and  Wills,  JJ.) 

Bbg.  t?.  Ashwbll.  (a) 

Ijoreeny-^Money  given  hy  mietaJc&^^InnoemU 
receipt — MtUual  nUetake-^Animus  fur<mdi  on 
fint   OBeertaUUng  mitlake-^FeUmioiu  taking^-^ 

'  24  ^  25  Fic^  &  96,  f .  3. 

A,  was  indicted  for  larceny  wider  thefollowinq  oir* 
eumetancee : — K.,  intenaing  to  lend  A,  a  shUldng, 
handed  him  a  eovereign,  hetieving  it  to  he  a  tmt' 
ling.  A.,  when  he  received  the  ahiUing,  believed 
it  to  he  a  shilling ,  and  did  not  know  untU  auh$e» 
quentUf  that  it  was  not  a  shiUing.  Immediately 
A,  became  aware  thai  it  was  a  eovereign,  and 
aUhottgh  he  knew  that  K,  had  not  intended  to  part 
with  the  posseseion  of  a  eovereign,  hut  only  with 
the  poseeaeion  of  a  ahtUing,  and  although  he 
couta  easily  have  returned  the  sovereign  to  JST., 
firaudtdently  appropriated  it  to  his  own  use. 

Meld  (per  Lord  Coleridge,  CJ.,  Qrove  and  Denman, 
J  J,,  ToUock  and  Huddleaton,  BB.,  Hawkins  and 
Cave,  JJ.),  that  the  taking  was  not  complete  when 
the  sovereign  was  handed  to  A.,  and  thai  tliere 
being  an  animus  ftirandi  on  his  part  aJt  the  tims 
when  the  taking  was  completed  by  his  becoming 
aware  of  what  ii  was  which  he  had  received^  he 
was  guilty  of  larceny  at  com/mon  law. 

Held  (W  Field,  Manisty,  Stephen,  Smith,  Day, 
and^THls,  JJ.),  thai  the  taking  was  complete  at 
the  time  when  K.  handed  the  sovereign  to  A,,  and, 
therefore,  as  ai  that  time  there  was  not  any 
animus  fwrandi  on  A.'s  part,  he  was  not  guilty  of 
larceny  at  common  law. 

HM,  further,  by  a  majority  of  the  court,  thai  A.  was 
not  guilty  of  larceny  as  a  bailee  within  24  ^  25 
Vict,  c,  96,  s.  3. 

Casx  reeerved  for  the  opinion  of  the  court  bj 
Denman,  J.,  at  the  January  Assizes  1885  for 
the  county  of  Leicester,  which  stated  the  fol- 
lowing facts  :— 

On  the  23rd  Jan.  1885  Thomas  Ashwell  was 
tried  for  larceny  of  a  soTcreign,  the  money  of 
Edward  Keogh. 

Keogh  and  Ashwell  met  at  a  public-house  on 
the  9th  Jan. 

At  about  eight  p.m.  Ashwell  asked  Keogh  to  go 
into  the  ^ard,  ana  when  there  requested  Keogh 
to  lend  mm  a  shilling,  saying  that  he  had  money 
to  draw  on  the  morrow,  and  that  then  he  would 
repay  him.  Keogh  consented,  and,  putting  his 
band  into  his  pocket,  pulled  out  what  he  beheyed 
to  be  a  shilling,  but  what  was  in  fact  a  eoyerei^n, 
and  handed  it  to  Ashwell,  and  went  home,  leaying 
Ashwell  in  the  yard.  About  nine  the  same  eyen- 
ing  Ashwell  obtained  change  for  the  soyereign  at 
another  public-house. 

At  5.20  the  next  morning  (the  10th)  Keogh 
went  to  Ashwell's  house,  and  told  him  that  he 
bad  discoyered  the  mistake,  whereupon  Ashwell 
denied  haying  receiyed  the  soyereign,  and  on  the 
same  eyening  he  gaye  false  and  contradictory 
accounts  as  to  where  he  had  become  possessed  of 
the  soyereign  he  had  changed  at  the  second 
public-house  on  the  night  before.  But  he  after- 
wards said,  **  1  had  the  soyereign,  and  spent  half 

(«)  Beported  by  B.  Cunrimobaic  Olin,  Eaq.,  Barrister-«t-Law. 


of  it,  and  I  shan't  giye  it  him  back,  because 
I  only  asked  him  to  lend  me  a  shilling." 

Mr.  Sills,  for  the  prisoner,  submitted  that  there 
was  no  eyidence  of  larceny,  no  taking,  no  obtain- 
ing by  trick  or  false  pretence,  no  eyidence  that 
the  prisoner  at  the  time  he  receiyed  the  soyereign 
knew  it  was  not  a  shilling.  He  referred  to  Beg, 
y.  Middleton  (L.  Bep.  2  CTC.  B.  43,  45). 

Mr.  A.  K.  Loyd,  lor  the  prosecution,  called  my 
attention  to  Stephen's  Criminal  Law  Digest,  art. 
299,  and  to  the  cases  relating  to  larceny  of  pro* 
perty  found* 

I  declined  to  withdraw  the  case  from  the 
jury,  thinking  it  desirable  that  the  point  raised 
should  be  decided  by  the  Court  of  Criminal 
Appeal.  The  passage  in  Stephen's  Digest  re- 
ferred to  is  as  follows :  **  Theft  may  be  committed 
by  conyerting  property  which  the  owner  haQ 
giyen  to  the  ofEender  under  a  mistake  which  the 
offender  has  not  caused,  but  which  he  knows  at 
the  time  when  it  is  made,  and  of  which  he  fraudu* 
lently  takes  adyantage.  But  it  is  doubtful 
whetner  it  is  theft  fraudulently  to  conyert  pro- 
pc^rty  giyen  to  the  person  conyei'ting  it  under  a 
mistake  of  which  that  person  was  not  aware  when 
he  receiyed  it." 

The  lury  found  that  the  prisoner  did  not 
know  that  it  was  a  soyereign  at  the  time  he 
receiyed  it,  but  said  they  were  unanimously  of 
opinion  that  the  prosecutor  parted  with  it  under 
the  mistaken  belief  that  it  was  a  shilling,  and  that 
the  prisoner  haying  soon  after  he  receiyed  it  dis- 
coyered that  it  was  a  soyereign,  could  haye  easily 
restored.it  to  the  prosecutor,  but  fraudulently 
appropriated  it  to  nis  own  use  and  denied  the 
receipt  of  it,  knowing  that  the  prosecutor  had 
not  mtended  to  p^rt  with  the  possession  of  a 
soyereign  but  only  of  a  shilling.  They  added 
that,  if  it  were  competent  to  them  consistently 
with  these  findings  and  with  the  eyidence  to  find 
the  prisoner  guilty,  they  meant  to  do  so. 

I  entered  a  yerdict  oi  guilty,  but  admitted  the 
prisoner  to  bail,  to  come  up  for  judgment  at  the 
next  assizes  if  this  oourt  snould  think  that  upon 
the  aboye  facts  and  findings  the  prisoner  could 
properly  be  found  guilty  of  larceny. 

March  21. — ^Before  Lord  Coleridge,  C.J.,  Groye, 
Lopes,  Stephen,  and  Caye,  JJ. 

Sills  on  behalf  of  the  prisoner. — Here  there 
was  no  taking,  and  therefore  no  larceny.  In 
Coke  upon  Littleton,  ch.  19,  sect.  1,  p.  399,  it  is 
laid  down  that  all  felony  does  not  include  tres 
pass ;  and  Mr.  Justice  Stephen  in  his  Digest 
says:  "Theft  may  be  committed  by  conyerting 
property  which  the  general  or  special  owner  has 
giyen  to  the  offender  under  a  mistake  which  the 
offender  has  not  caused,  but  which  he  knows  to 
be  such  at  the  time  it  is  made,  and  of  which  he 
fraudulently  takes  adyanta^j^ ;"  and  he  adds,  *'  But 
it  is  doubtful  whether  it  is  theft  fraudulently  to 
conyert  property  giyen  to  the  person  conyerting 
it  under  a  mistake  of  which  that  person  was  not 
aware  when  he  receiyed  it."  [Stephbn,  J. — The 
reason  why  I  expressed  a  doubt  was  because  there 
are  two  notes  about  bureau  cases  which  appear 
to  contradict  themselyes,  and  I  do  not  see  how  to 
reconcile  them.]  In  Bex  y.  MuMow  (1  Moo. 
C.  C.  160)  and  Beg.  y.  Bavies  (Dears.  640 ;  7  Cox 
C.  C.  104),  where  letters  containing  cheques  had 
been  receiyed  by  the  prisoners  innocently,  but, 
upon  the  discoyery  that  a  mistake  had  been  made. 
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the  cheques  were  conrerted  by  them  to  their  own 
-use,  the  convictions  were  quashed,  and  it  was 
held  that  the  subsequent  conyersion  could  not 
make  the  offence  larceny.  The  two  cases  which 
are  supposed  to  contradict  those  cases  do  not 
really  ao  so.  They  are  the  cases  of  Carttoright 
V.  Green  (8  Yes.  406)  and  Merry  v.  Oreen  (7  M!.  <k 
W.  623).  In  the  former  case,  referred  to  at 
p.  628  of  the  latter  case,  Lord  Eldon  said :  "  To 
constitute  felony,  there  must  of  necessity  be  a 
felonious-  taking.  Breach  of  trust  will  not  do. 
But  from  all  the  cases  in  Hawkins,  there  is  no 
doubt,  this  bureau  being  delivered  to  the  defen- 
dant for  no  other  purpose  than  repair,  if  he  broke 
open  any  part  which  it  was  not  necessary  to  touch 
for  the  purpose  of  repair,  but  with  an  intention  to 
take  ana  appropriate  to  his  own  use  what  he  should 
find,  that  is  a  felonious  taking  within  the  principle 
of  all  the  modem*  cases,  as  not  being  warranted 
by  the  purpose  for  which  it  was  delivered." 
[Stephen,  J. — That  doctrine  leads  to  an  extra- 
ordinary result,  that  if  the  whole  bureau  were 
stolen  there  would  be  no  larceny,  but  if  a  secret 
drawer  be  opened  there  would  be.]]  The  question 
turns  upon  whether  there  was  mnocent  posses- 
sion of  the  article  stolen,  and  here  there  was 
admittedly  innocent  possession  of  the  sovereign. 
A  man  who  obtains  money  is  not  bound  to  return 
the  identical  money.  [Cave,  J. — If  vou  give  a 
man  money  to  purchase  something  for  you,  and 
he  converts  that  money  to  his  own  iise,  that  is 
within  the  Act,  is  it  not  P]  In  Beg.  v.  Middleton 
(L.  Bep.  2  C.  C.  B.  38 ;  28  L.  T.  Bep.  N.  S.  777 ; 
12  Cox  C.  C.  260,  417)  it  is  expressly  held  that 
there  must  be  an  anvmtfs  furandi  at  the  time  of 
the  taking ;  there  the  cabman  saw  that  it  was  a 
sovereign  which  had  been  given  him  by  mistake 
for  a  shilling  at  the  time  he  took  it.  In  Beg.  v. 
Peters  (1  C.  A  K.  246)  and  Beg,  v.  Qlyde  (L.  Bep. 

I  C.    0.    B.  139 ;    18  L.  tC  Bep.  N.  S.  613 ; 

II  Cox  C.  C.  103,  it  was  held  not  to  be  lar- 
ceny where  a  man  finds  a  bank-note  in  the 
road,  and,  although  he  hears  subsequently 
who  the  owner  is,  appropriates  the  note.  This 
cannot  be  a  case  of  larceny  by  a  bailee,  because 
it  is  of  the  essence  of  a  bailment  that  the  inten- 
tion to  pass  the  possession  of  the  particular  pro- 
perty must  exist  in  the  minds  of  both  parties. 
In  Merry  v.  Qreen  the  trespass  was  the  opening 
the  purse  which  belonged  to  another  person,  and 
of  which  the  defendant  was  not  in  the  lawful  posses- 
sion ;  here  the  prisoner  was  in  lawful  possession 
of  the  sovereign.  [Stephen,  J. — If  there  was  no 
larceny  here  at  common  law,  may  not  the  pri- 
soner be  guilty  under  the  Bailee  Act?  The 
jury  have  found  hiin  guilty  if  the  facts  are 
sumcient.]  Bailment  means  the  delivery  of  the 
article  bailed  for  a  particular  purpose,  and 
without  such  a  delivery  there  can  be  no  bail- 
ment. In  Beg.  v.  Haesall  (L.  &  C.  58;  4  L.  T. 
Bep.  N.  S.  561 ;  8  Cox  C.  C.  58)  it  was  held 
that  the  bailment  intended  by  the  statute  is 
a  deposit  of  something  to  be  returned  in 
specie,  and,  therefore,  that  one  with  whom 
money  has  been  deposited,  and  who  is  under 
an  obligation  to  return  the  amount,  but  not 
the  identical  coin  deposited,  is  not  a  bailee  of 
the  money  within  the  statute.  It  was  because 
the  taking  by  a  bailee  was  not  a  felonious  taking 
that  the  refinement  of  the  law  was  introduced 
with  regard  to  the  breaking  of  bulk  by  a  bailee. 
Here  the  possession  was  in  its  inception  innocent, 


and,  although  there  was  a  subsequent  appro* 
priation,  that  was  no  larceny  as  in  Beg.  v.  Freston 
(2  Den.  C.  0.  353 ;  6  Cox  C.  C.  390),  where  it  was 
held  that  where  a  bank-note  is  lost  and  is  found 
by  a  person  who  appropriates  it  to  his  own  use, 
the  jury  are  not  to  be  directed  to  consider  at  what 
time  after  taking  it  in  his  possession  the  prisoner 
resolved  to  appropriate  it  to  his  own  use,  but 
whether  at  tbe  time  he  took  possession  of  it  he 
knew,  or  had  the  means  of  knowing,  who  the 
owner  was,  and  took  possession  of  it  with  the 
intent  to  steal  it,  for  if  his  original  possession  of 
it  was  an  innocent  one,  no  subsequent  change  of 
his  mind  or  resolution  to  appropriate  it  to  his 
own  use  would  amount  to  larcenv. 

A.  K.  txnfd  in  support  of  tne  conviction. — 
Larceny  is  defined  to  be  the  unlawful  taking  and 
carrying  away  of  things  personal  with  intent  to 
deprive  the  right  owner  of  the  same :  (4  Steph. 
Com.  116.)  And  if  at  any  time  there  is  an 
unlawful  takinff  it  is  larceny  at  common  law.  It 
is  not  right  Xo  look  only  at  the  time  of  the  mere 
manual  possession,  for  actual  physical  possession 
is  not  taken  until  the  prisoner  is  able  to  know 
what  it  is  he  is  taking  and  is  or  is  not  able  to  exer- 
cise an  (xnimus  furaimi.  There  are  three  classes 
of  cases  where  there  may  be  an  unintentional 
deliverv :  firsi,  where  there  is  a  mistake  on  the 
part  of  the  owner  as  to  the  identity  of  the 
receiver ;  secondly,  where  there  is  a  mistake  as  to 
the  subject-matter;  and,  thirdly,  the  cases  of 
finding,  in  all  of  which  the  possession  falls 
involuntarily  upon  the  person  receiving;  and 
where  the  receiver  originally  had  an  innocent 
mind,  the  law  will  not  make  a  subsequent 
fraudulent  animus  affect  the  previous  animus ;  that 
is  all.  An  original  innocent  keeping  and  a  subse- 
quent fraudulent  keeping  is  not  larceny;  but  where 
immediately  the  receiver  is  capable  of  having  an 
animus  he  exercises  that  fraudulently,  then,  no 
matter  how  lawful  his  possession  previously,  it 
becomes  fraudulent.  Beg,  v.  Preston  is  not  against 
me,  for  there  the  prisoner  had  the  power  to  exercise 
an  animus  one  way  or  the  other  immediately  he 
found  the  note,  while  here  there  was  no  such 
power  until  the  prisoner  knew  he  had  the 
sovereign ;  and  in  Beg.  v.  Preston  Alderson,  B. 
during  the  argument  said:  "When  the  finder 
first  takes  it  into  his  possession,  in  order  to  con- 
stitute larceny,  there  must  be  an  intention  of 
'  taking '  the  moment  he  knows  what  it  is."  If 
that  be  the  law,  then  there  was  a  fraudulent 
taking  here.  [Lord  Coleridge,  C.J. — In  Beg.  v. 
Thwrhom  (1  Den.  C.  C.  396)  is  a  passage  in 
Parke  B.'s  judgment  which  I  think  is  the  law, 
namely :  "  The  result  of  these  authorities  is,  that 
the  rule  of  law  on  this  subject  seems  to  be, 
that  if  a  man  find  goods  that  have  been  actually 
lost,  or  are  reasonably  supposed  by  him  to  have 
been  lost,  and  appropriates  them,  with  intent  to 
take  the  entire  dominion  over  them,  really 
believing  when  he  takes  them  that  the  owner 
cannot  be  found,  it  is  not  larcenv.  But  if  he 
takes  them  with  the  like  intent,  though  lost,  or 
reasonably  supposed  to  be  lost,  but  reasonabfy 
believing  that  the  owner  can  be  found,  it  is 
larceny.  ]  But  immediately  previous  to  that  his 
Lordship  had  referred  to  his  dictum  in  Merry  v. 
Oreen  (7  M.  &  W.  623),  and,  although  he  limited  it 
to  cases  where  the  property  found  could  be 
identified,  he  did  not  alter  it  further ;  and,  there- 
fore, here  the  trespass  must  be  taken  to  have  been 
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committed  not  at  the  time  of  the  manual  taking, 
bat  afterwards,  when  it  was  appropriated  cmimo 
fwrandi.  In  Eeg,  v.  Davies  (1  Dears.  641) 
£rle.  G.J.  endeavonred  to  apply  the  same  prin- 
ciple to  the  case  of  a  mistake  as  to  the  person, 
cuid  failed  merely  hecanse  the  conrt  considered 
they  were  honnd  by  Bex  r.  Mueklow  (1  Moo.  G.  G. 
160).  The  tme  test  is  whether  at  the  time  the 
prisoner  has  the  opportunity  of  makine  np  his 
mind  he  does  so  fraudulently  or  not.  The  sore- 
Teign  here  contained  in  it,  besides  the  one  shilling 
intended  to  be  g^yen,  nineteen  other  shillings, 
4Uid  was,  therefore,  within  the  case  of  Gart' 
iorigJU  v.  Oreen  (8  Ves.  465),  where  the  bureau 
which  was  sold  contained  nine  hundred  guineas. 

Sills  in  reply. — ^In  the  bureau  case  there  was  a 
trespass  for  the  first  time  when  tue  purse  and 
money  were  found.  In  Beg.  v.  Middleton 
XL.  Bep.  2  G.  0.  R.  61)  Brett,  J.  said: 
'^Accoraing  to  the  common  law,  if  the  owners 
liad  not  parted  with  the  property,  but  only  with 
the  ix)ssession  of  them,  the  question  of  larceny 
remains  open,  and  depends  on  the  fact  whether, 
at  the  time  of  the  alleged  felonious  taking, 
the  owner  parted  with  the  possession  of  the  gooas 
in  such  a  manner  and  to  such  an  extent  as  to 
exclude  the  idea  of  trespass.  If  the  possession 
be  obtained  without  fraud,  the  taking  by  which 
the  posscRsion  is  obtained  cannot  be  treated  as  a 
taking  by  trespass,  and  consequently  not  as  a 
taking  without  the  consent  of  the  owner."  There 
must,  therefore,  be  a  trespass  and  felonious 
intent  at  the  same  time.  There  was  no  tres- 
pass here,  and  therefore  there  could  be  no  larceny. 

As  there  was  a  difference  of  opinion  among  the 
learned  jud^  who  formed  the  court,  it  was  inti- 
mated that  judgment  would  be  reserved,  in  order 
that  the  case  might  be  reargued  before  the  full 
court. 

June  13. — ^This  case  was  reargued  before  the 
following  learned  judges  : — ^LordGoleridge,  G.J., 
Grove  and  Denman,  J  J.,  Pollock,  B.,  Field,  J.,  Hud- 
dleston,  B.,  Manisty,  Hawkins,  Stephens,  Mathew, 
Cave,  Bay,  Smith,  and  Wills,  JJ. 

SiUsy  for  the  prisoner,  repeated  the  arguments 
used  by  him  on  the  preceaing  occasion,  and  con- 
tended that  where  a  man  loses  property  and 
another  finds  it,  if  the  finder  is  in  lawtul  posses- 
sion of  the  property  for  an  appreciable  time 
there  can  be  no  larceny,  for  in  such  a  case  an 
action  for  trespass  would,  not  lie,  and  in  order  to 
recover  the  property  the  owner  would  have  to 
bring  an  action  of  conversion  or  some  action  in- 
consistent with  the  notion  of  trespass ;  and  that 
the  analogy  of  such  a  case  applied  here,  for  the 
prisoner  was  in  lawful  possession  of  the  sovereign 
-when  he  first  had  it.  Li  Beg.  v.  Moore  (L.  &  G.  1) 
the  finder  of  a  bank-note  was  convicted  of  larceny 
only  because  he  believed  at  the  time  he  found  it 
that  the  owner  could  be  found,  and  was  therefore 
never  for  a  single  moment  in  lawful  possession  of 
it.  To  constitute  larceny,  there  must  be  a  taking 
invito  domino,  and  parting  with  goods  by  mis- 
take is  not  sufficient,  umess  that  mistake  be 
brought  about  by  the  conduct  of  the  prisoner. 
In  ]S^.  y.  Prince  (L.  Rep.  1  G.  G.  E.  160;  19  L.  T. 
Bep.  N.  S.  40,  365 ;  11  Cox  G.  G.  193),  a  wife  bv  a 
forged  order  obtained  money  standing  to  her 
busband*s  credit  at  his  bankers,  but  it  was  held 
to  be  no  larceny  from  the  bankers,  because  the 
cashier  had  a  general  authority  to  part  with  the 


bankers'  money;  and  Bovill,  G.J.  said:  ''The  dis- 
tinction between  larceny  and  false  pretences 
is  material.  In  larceny  the  taking  must  be 
against  the  will  of  the  owner.  That  is  of  the 
essence  of  the  offence."  And  Blackburn,  J.  said  *. 
"  As  the  law  now  stands,  if  the  owner  intended 
the  propertv  to  pass,  though  he  would  not  so 
have  intenoed  had  he  known  the  real  facts,  that 
is  sufficient  to  prevent  the  offence  of  obtaining 
another's  property  from  amounting  to  larceny. 
First,  therefore,  there  was  here  no  larceny  at 
common  law;  and  secondly,  there  is  no  statute 
law  applicable  to  the  case.  That  bemg  so,  the 
prisoner  being  lawfully  in  possession  for  one  hour, 
there  was  no  trespass ;  there  being  no  trespass 
there  could  be  no  taking,  and  since  there  was  no 
taking  there  was  no  larceny* 

A.  K.  Loyd,  for  the  prosecution,  also  repeated 
his  previous  arguments,  and  stated  that  his  pro- 
position was,  that  where  property  innocently 
comes  into  the  hands  of  a  transferee  under  a 
mistake  as  to  the  subject-matter  of  the  transfer, 
there  was  no  such  delivery  as  would  prevent  a 
subsequent  taking  from  being  larceny.  In  sup- 
port of  this  he  further  contended  that  the  whole 
character  of  the  taking  ought  to  be  considered, 
and  that  so  far  from  Beg.  v.  Middleton  and  the 
other  cases  cited  against  him  being  conclusive,  he 
really  prayed  them  in  aid  as  showing  that  where 
a  transferee  has  the  means  of  knowing  what  he  is 
doing,  and  takes  animo  furandi,  he  is  guilty  of 
larceny,  and  here  there  was  an  animus  furandi 
found  as  soon  as  the  prisoner  had  the  means  of 
knowing  he  had  received  a  Eovereign.  In  Beg.  v. 
Lonqsireeth  (Moo.  G.  G.  137)  it  was  held,  that  a 
carrier  was  not  sufficiently  authorised  to  deliver 
goods  so  as  to  pass  property,  and  therefore  a 
delivery  by  mistcike  was  not  such  a  delivery  as  to 

Srevent  larceny.  Therefore  delivery  by  mistake 
oes  not  necessarily  give  a  ground  for  acquittal. 
Suppose  an  eyeglass  to  be  accidentally  dropped 
into  a  stranger's  pocket,  could  that  be  held  to  be 
a  delivery ;  or  a  cricket-ball  involuntarily  caught 
to  save  oneself,  would  the  receiver  in  either  case 
be  at  libertv  to  refuse  to  return  what  he  had 
received?  If  the  decisions  upon  the  question  of 
finding  property  should  be  applied,  care  should 
be  taken  to  apply  those  principles  at  the  right 
time;  and  to  apply  them  not  to  the  time  of 
receiving  the  property,  but  to  the  time  when  the 
nature  of  the  property  is  ascertained,  and  if  at 
that  time  there  is  animus  furandi,  then  those 
decisions  support  the  conviction.  In  Beg.  v.  Wells 
(1  F.  &  F.  109)  a  carrier  who  retained  money 

fiven  to  him  to  procure  goods,  which  goods  he 
uly  delivered,  was  held  gmlty  of  larceny  as  a 
bailee.  The  original  doctrine  of  larceny  by  a 
bailee  was,  that  the  goods  must  be  returned  in 
specie,  otherwise  no  larceny:  see  also  Beg.  v, 
Hoare  (1  F.  &  F.  647)  and  Beg.  v.  Garrett  (2 
F.  &  F.  14) ;  but  that  has  been  held  too  narrow  a 
definition  of  the  crime :  see 

Beg.  V.  Richmond,  29  L.  T.  Bep.  N.  S.  406 ;  12  Cox 

C  C  495 • 
Reg,  V.'  Aden,  29  L.  T.  Rep.  N.  S.  467;  12  Cox  C.  C. 

512; 
Reg.  T.  Oxenham,  85  L.  T.  Bep.  N.  S.  400;  13  Cox 

C  C  849  * 
Reg.  T.'  Tcmhimon,  44  L.  T.  Bep.  N.  S.  821 ;  14  Cox 

C  C  603  • 
Reg',  y.  Macdonald,  52  L.  T.  Bep.  N.  S.  583. 

There  was  no  delivery  here,  merely  a  bare  custody 
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.of  the  Boyereign;  and  if  there  was  a  delivery,  it 
was  for  a  epeoific  parpose— 4he  loan  of  la. — and 
therefore  the  fraudulent  dealing  with  the  19«. 
was  larceny.  The  deliyery  was  either  yalid  or 
void :  if  yalid,  there  was  a  bailment ;  and  if  yoid, 
there  was  larceny : 

Beg.  y.  Bob$on,  9  Cos  C.  C.  29. 

If  there  was  no  deliyery  at  all,  then  there  was  a 
taking;  if  there  was  delivery,  it  was  a  conditional 
delivery,  and  in  either  case  the  prisoner  can  be 
convicted. 

Cur.  adv.  vuU. 

Dee.  5.— SmTH,  J.  read  the  followii^  judg* 
ment : — ^The  prisoner  in  this  case  was  indicted  for 
the  larceny  of  a  sovereign,  the  moneys  of  Edward 
Keoffh.  The  material  facts  are  as  follows :  Keogh 
handed  to  the  prisoner  the  sovereign  in.  question, 
believing  it  was  a  shilling,  and  not  a  sovereign, 
upon  the  terms  that  the  prisoner  should  hand 
back  a  shilling  to  him  when  he  (the  prisoner)  was 
paid  his  waffes.  At  the  time  the  sovereign  was  so 
handed  to  tne  prisoner  he  honestly  believed  it  to 
be  a  shilling.  Some  time  afterwards  the  prisoner 
discovered  that  the  coin  he  had  received  was  a 
sovereign  and  not  a  shilling,  and  then  and  there 
fraudulently  appropriated  it  to  his  own  use.  Is 
this  larceny  at  common  law  or  by  statute  P  To 
constitute  the  crime  of  larceny  at  common  law,  in 
my  judgment  there  must  be  a  taldng  and  carrying 
away  oi  a  chattel  against  the  will  of  the  owner, 
and  at  the  time  of  such  taking  there  must  exist  a 
felonious  intent  in  the  mind  of  the  taker.  If  one 
or  both  of  the  above  elements  be  absent  there 
cannot  be  larceny  at  common  law.  The  taking 
must  be  nnder  snch  circumstances  as  would 
sustain  an  action  of  trespass.  If  there  be  a  bail- 
ment or  delivery  of  the  chattel  by  the  owner, 
inasmuch  as,  amon^  other  reasons,  trespass  will 
not  lie,  it  is  not  larceny  at  common  law.  In 
chap.  19,  sect.  1,  at  p.  142,  of  vol.  1  of  Hawkins' 
Pleas  of  the  Crown,  it  is  stated :  "  It  is  to  be 
observed  that  all  felony  includes  trespass,  and 
that  every  indictment  of  larceny  must  have  the 
words  feionich  eypU  as  well  as  asportavii.  Whence 
it  follows  that  irthe  party  be  guilty  of  no  trespass 
in  taking  the  goods  he  cannot  be  guilty  of  felony 
in  carrying  them  away."  As  I  understand,  the 
counsel  for  the  Grown  did  not  really  dispute  the 
above  definition,  and  indeed,  if  he  had,  upon 
further  referring  to  the  3rd  Institutes,  chap.  47, 
p.  107,  and  the  1st  Hale's  Pleas  of  the  Grown, 
p.  61,  it  would  be  found  to  be  fully  borne  out  by 
those  writers.  The  two  cases  cited  in  argument. 
Rex  V.  Muckhw  (1  Moody's  Crown  Cases,  161)  and 
Reg,  V.  Davies  (Dears.  640),  are  good  illustra- 
tions of  what  I  have  enunciated;  and  if  other 
cases  were  wanted,  there  are  plenty  in  the  books 
to  the  same  effect.  In  the  present  case  it  seems 
to  me,  in  the  first  place,  that  the  coin  was  not 
taken  against  the  will  of  the  owner,  and  if  this  be 
so,  in  my  judgment  it  is  sufficient  to  show  that 
there  was  no  larceny  at  common  law;  and, 
secondly,  it  being  conceded  that  there  was  no 
felonious  intent  in  the  prisoner  when  he  received 
the  coin,  this,  in  my  juagment,  is  also  fated  to  the 
act  being  larceny  at  common  law.  As  to  this 
last  point,  the  law  laid  down  by  Cockbum,  C.J., 
Blackburn,  Mellor,  Lush,  Grove,  Denman,  and 
Archibald,  J  J.,  in  the  case  of  i2e^.  v.  Middleton 
(Law  Bep.  2  C.  C.  45)  is  very  pertinent ;  it  is  as 
f callows:    "We  admit   that   the  ease  is  undis- 


tinguishable  from  the  one  supposed  in  argument 
of  a  person  handing  to  a  cabman  a  sovereign  by 
mistake  for  a  shilling;  but,  after  a  careful  weigh- 
ing of  the  opinions  to  the  contrary,  we  are  deci* 
dedly  of  opinion  that  the  property  in  the 
sovereign  would  not  vest  in  the  cabman,  and  the 
question  whether  the  cabman  was  guilty  of 
larceny  or  not  would  depend  upon  this,  whether 
at  the  time  he  took  the  sovereign  he  was  aware 
of  the  mistake,  and  had  then  the  gnUty  intent, 
the  anitnua  furandi.'*  I  believe  the  above  to  be 
good  law.  The  contention,  however,  of  the  Crown 
was,  that,  although  the  above  miffht  be  correct* 
^et  the  present  case  was  to  be  likened  to  those  cases 
in  whion  finders  of  a  lost  chattel  have  been  held 
guilty  of  larceny.  The  principle  upon  which  a 
finder  of  a  lost  chattel  has  been  held  guilty  of 
larceny  is  that  he  has  taken  and  carried  away  a 
chattel,  not  believing  that  it  had  been  abandoned, 
and  at  the  time  of  such  taking  has  had  the  felo- 
nious intent.  The  proper  direction  to  be  given 
to^  a  jury  being,  as  1  understood,  "Did  the 
prisoner  at  the  time  of  finding  the  chattel  intend 
to  appropriate  it  to  his  own  use,  then  believing 
that  the  true  owner  could  be  found,  and  that 
the  chattel  had  not  been  abandoned."  See  Rea» 
v.  Thwrhom  (1  Denison's  Crown  Cases,  388) 
and  Reff.  v.  Cflyde  (Law  Bep.  1  C.  C.  139). 
If  he  did,  he  would  be  guilty  of  larceny; 
dlUer  he  would  not.  Then  it  was  argued, 
as  argued  it  was  by  the  counsel  for  the  Crown, 
that  the  prisoner  in  this  case  was  on  the  same 
footing  as  a  finder  of  a  chattel.  In  my  iudjgment 
the  facts  do  not  support  him.  Keogh,  in  the 
present  case,  intended  to  deliver  the  coin  to  the 
prisoner,  and  the  prisoner  to  receive  it.  The 
chattel,  namely  the  coin,  was  delivered  over  to  the 
prisoner  by  its  owner,  and  the  prisoner  received  it 
nonestljr.  He  always  knew  he  had  the  coin  in  his 
possession  after  it  had  been  delivered  to  him. 
The  only  thing  which  was  subsequently  found 
was  that  the  coin  delivered  was  worth  240d» 
instead  of  12d.,  as  had  been  supposed.  This  ars^x* 
ment,  as  it  seems  to  me,  confounds  the  findings 
out  of  a  mistake  with  the  finding  of  a  chattel.  In 
some  cases,  as  above  pointed  out,  the  finder  of  a 
chattel  may  be  guilty  of  larceny  at  common  lawt 
but  how  does  that  show  that  the  finder  out  of  a 
mistake  may  also  be  guilty  of  such  a  crime  P  A 
mistake  is  not  a  chattel.  The  chattel  (namely 
the  coin)  in  this  case  never  was  lost ;  then  how 
could  it  be  foimdP  In  my  judgment  the  argu- 
ment upon  the  point  for  the  Crown  is  whoUy  fal- 
lacious and  fails.  It  was  further  urged  for  the 
Crown  that  the  present  case  was  covered  by 
authority,  and  the  cases  of  Cartwright  v.  Gveen 
(8  Ves.  406)  and  Merry  v.  Qreen  (7  M.  &  W.  623) 
were  cited  in  this  behalf.  I  fail  to  see  that  either 
case  is  an  authority  for  the  point  insisted  upon  by 
the  Crown.  In  the  first  case  (Oartwrighi  v.  Green^ 
8  Yes.  405)  the  question  arose  upon  demurrer  to 
a  bill  in  Chancery  as  to  whether  a  felony  was  dis- 
closed upon  the  face  of  the  bill.  Lord  Eldon,  as  he 
states  in  his  judgment,  decided  the  case  upon  the 
ground  that,  masmuch  as  the  bureau  in  question 
had  been  delivered  to  the  defendant  for  no  other 
purpose  than  repair,  and  he  had  broken  open  a 
part  of  it  which  it  was  not  necessary  to  touch  for 
the  purpose  of  repair  with  the  intention  of  taking 
and  appropriating^  to  his  own  use  whatever  he 
shoula  find  therein,  it  was  larceny.  I  conceive 
this  to  be  distinctly  within  the  principle  I  have 
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above  stated — there  was  the  taking  against  the 
will  of  the  owner  with  the  felonious  intent  at  the 
time  of  taking.  The  other  case,  namely,  Merry  y. 
Oreen  (7  M.  &  W.  623),  which  was  also  the  case  of 
a  parse  in  a  secret  drawer  of  a  bnrean  which  had 
been  purchased  at  a  sale,  was  clearly  decided  by 
Parke,  B.,  who  delivered  the  judgment  of  the 
oonrt,  upon  the  principles  applicable  to  a  case  of 
finding.  The  learned  Baron  says :  "  It  seems  to 
ns  that  though  there  was  a  delivery  of  the  secretary 
and  a  lawful  property  in  it  thereby  vested  in  the 
plaintiff,  there  was  no  delivery  so  as  to  give  a 
lawful  possession  of  thepume  and  money.  The 
vendor  had  no  intention  to  deliver  it,  nor  the 
vendee  to  receive  it,  both  were  ignorant  of  its 
existence,  and  when  the  plaintiff  discovered  that 
there  was  a  secret  drawer  containing  the  purse 
and  money,  it  was  a  case  of  simple  finding,  and  the 
law  applicable  to  all  cases  of  finding  applies."  I 
understand  the  learned  Baron,  mien  he  says 
"the  law  applicable  to  all  cases  of  finding 
applies,"  to  mean  the  law  applicable  to  the  cases 
of  findiDg  a  chattel;  for  there  are  no  cases 
extant  as  to  finding  out  a  mistake  to  which  bis 
remark  could  apply.  That,  too,  is  the  distinction 
between  the  present  case  and  that  before 
Parke,  B.  In  Merry  v.  Qreen  (7  M.  &  W.  628)  no 
intention  to  deliver  the  chattel  (namely,  the  purse 
and  money)  at  all  ever  existed,  whereas  in  the 
present  case  there  was  every  intention  to  deliver 
the  chattel  (namely,  the  coin),  audit  was  delivered 
and  honestly  received.  In  my  judgment,  a  man 
who  holiestly  receives  a  chattel  by  delivery  there- 
of to  him  by  its  true  owner,  cannot  be  found 
guilty  of  liurceny  at  common  law,  and,  in  my 
opinion,  the  prisoner  in  this  case  is  not  guilty  of 
that  offence.  The  second  point  has  now  to  be  con- 
sidered, namely,  was  he  guilty  of  larceny  as  a 
bailee  within  the  true  intent  of  sect.  3  of  24  &  25 
Vict,  c  96  P  To  constitute  a  person  bailee  of  a 
chattel  there  must  be  a  bailment  and  not  a  mere 
delivery  of  the  chattel.  There  must  be  a  delivery 
of  a  cliattel  upon  contract,  express  or  implied,  to 
return  them  or  obey  the  manoato  with  wnich  the 
delivery  is  clogged,  or,  in  other  words,  a  delivery 
upon  condition.  The  question,  as  it  seems  to  me, 
is  this,  is  the  law  in  the  present  case  to  imply  a 
condition  when  we  imow  perfectly  well  that  at 
the  time  of  the  delivery  of  the  com  no  condition 
at  all  was  in  the  contemplation  of  the  parties, 
excepting  that  a  coin  of  like  value  should  be  re- 
turned to  Keogh  when  the  prisoner  had  drawn  his 
wages.  No  condition  to  return  the  coin  delivered 
to  the  prisoner  was  ever  thought  of,  and,  in  my 
judgment,  such  a  condition  cannot  be  implied. 
Should,  however,  any  condition  be  implied  as  to 
what  was  to  be  done  if  or  when  any  mistake  not 
then  oontomplated  should  be  discovered,  my 
opinion  is  that  the  only  condition,  if  any,  which 
oould  be  implied  would  l)e  that  the  prisoner  would 
not  spend  or  use  for  his  own  purposes  198.  out  of  the 
2CM.,  and  lam  of  opinion  that,  if  the  prisoner  had, 
upon  the  finding  out  the  mistake,  taken  to  Keogh 
19«.  he  would  have  been  strictly  within  his  rijs^hts. 
The  caae  of  Beg.  v.  Hasedll  (L.  &  G.  58)  is  an 
express  authority  to  the  effect  that  a  person  is 
not  a  bailee  within  the  statute  unless  he  is  under 
obligation  to  return  the  identical  chattel  depo- 
sited with  him.  In  my  judgment,  the  prisoner 
was  not  a  bailee  of  the  sovereign  for  the  reasons 
above  given.  I  am  fully  alive  to  the  remark 
which  has  been  made,  that  if  the  present  case  is 


not  one  of  larceny,  it  should  be.  Whether  this 
remark  is  well  founded  or  not  I  do  not  pause  to 
inquire ;  but  it  seems  to  me  that  the  observations 
of  Bramwell,  B.  in  Beg.  v.  Middleton  (L.  Bep.  2 
G.  G.  38)  on  this  head,  are  well  worthy  of  con- 
sideration. Believing,  however,  as  I  do,  that, 
according  to  the  law  of  England  as  admi- 
nistered from  the  earliest  times,  the  present  case 
is  not  a  case  of  larceny  at  common  law,  I  cannot 
hold  otherwise  than  I  do,  and,  as  for  the  reasons 
given  above,  the  prisoner  is  not,  in  my  opinion, 
guilty  of  larceny  as  a  baUee,  my  judgment  is  that 
the  conviction  should  be  quasheo. 

Gavb,  J.^As  the  learned  judge  was  unable  to 
attend,  the  following  judgment,  written  by  him, 
was  read  by  Lord  Goleridge,  G.J. :)— The  question 
we  have  to  decide  is  whether,  under  the  circum- 
stances stated  in  the  case,  the  prisoner  was  rightly 
convicted  of  larceny,  either  at  common  law  or  as 
a  bailee.    It  is,  undoubtedly,  a  correct  proposition 
that  there  can  be  no  larceny  at  common  law  unless 
there  is  also  a  trespass,  and  that  there  can  be  no 
trespass  where  the  prisoner  has  obtained  lawful 
possession  of  the  goods  alleged  to  be  stolen ;  or, 
m  other  words,  the  thief  must  take  the  ^ods 
into  his  possession  with  the  intention  of  depriving 
the  owner  of  them.    If  he  has  got  the  goods 
lawfully  into  his  possession  before  the  intention 
of  depriving  the  owner  of  them  is  formed,  there 
is  no  larceny.    Applying  that  principle  to  this 
case,  if  the  prisoner  acquired  lawful  possession 
of  the  sovereign  when   the  coin  was  actually 
handed  to  him  by  the  prosecutor,  there  is  no 
larceny,  for  at  that  time  the  prisoner  did  not  steal 
the  coin;    but,  if  he  only  acquired  possession 
when  he  discovered  the  coin  to  be  a  sovereign, 
then  he  is  guilty  of  larceny,  for  at  that  time  he 
knew  that  he  had  not  the  consent  of  the  owner 
to  his  taking  possession  of  the  sovereign  as  his 
own,  and  the  taking  under  those  circumstances 
was  a  trespass.    It  is  contended  that,  as  the 
prosecutor  ^ve  and  the  prisoner  received  the  coin 
under  the  impression  tnat  it  was  a  shilling  and 
not  a  sovereign,  the  prosecutor  never  consented 
to  part  with  the  possession  of  the  sovereign,  and 
consequently  there  was  a  taking  by  the  prisoner 
without  his   consent;    but,  to  my  mind,  it  is 
impossible  to  come  to  the  conclusion  that,  at  the 
time  when  the  sovereign  was  handed  to  him,  the 
prisoner,  who  was  then  under  a  bond  fide  mistake 
as  to  the  coin,  can  be  held  to  have  been  guilty  of 
a  trespass  in  taking  that  which  the  prosecutor 
gave  him.     It  seems  to  me  that  it  would  be 
equally  logical  to  say  that  the  prisoner  would 
have  been  guilty  of  a  trespass  if  the  prosecutor, 
intending  to  slip  a  shilling  into  the  prisoner's 
pocket  without  nis  knowledge,  had  by  mistake 
slipped  a  sovereign  in  instead  of  a  shilling.    The 
only  point  which  can  be  made  in  favour  of  the 

Srosecution,  so  far  as  I  can  see,  is  that  the  prisoner 
id  not  actually  take  possession  until  he  knew 
what  the  coin  was  of  wnich  he  was  taking  pos- 
session, in  which  case,  as  he  then  determined  to 
deprive  the  prosecutor  of  his  property,  there  was 
a  taking  possession  simultaneously  with  the  for- 
mation of  that  intention.  Had  the  coin  been  a 
shilling,  it  is  obvious  that  the  prisoner  would 
have  gained  the  property  in  and  the  possession  oc 
the  coin  when  it  was  handed  to  him  by  the  pro- 
secutor ;  as  there  was  a  mistake  as  to  the  identity 
of  the  coin  no  property  passed,  and  the  question 
is    whether    the    possession    passed    when   the 
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coin  was  handed  to  the  prisoner,  or  when 
the  prisoner  first  knew  that  he  had  got  a 
sovereign  and  not  a  shilling.  There  are  four 
crises  which  it  is  important  to  consider.  The 
first  is  Cartvrright  v.  Qreen  (8  Ves.  406),  which, 
however,  differs  slightly  from  the  present, 
because  in  that  case  there  was  no  intention  to 
give  the  defendant  Green  either  the  property 
in  or  the  possession  of  the  guineas,  but  only 
the  possession  of  the  bureau,  the  bailor  being 
unaware  of  the  existence  of  the  guineas.  If  the 
bailee  in  that  case  had,  before  discovering  the 

fuineas  in  the  secret  drawer,  negligently  lost  the 
ureau  with  its  contents,  it  is  difficult  to  see  how 
he  could  have  been  made  responsible  for  the  loss 
of  the  guineas.    In  Merry  v.  Qreen  (7  M.  &  W. 
623)  the  facts  were  similar  to  Cartwright  v.  Qreen 
(8  Yes.  405),  except  that  the  bureau  had  been  sold 
to    the    defendant.      In    that    case    Parke,    B. 
says,  that   thouffh  there  was  a  delivery  of  the 
bureau  to  the  defendant,  there  was  no  delivery  so 
as  to  give  a  lawful  possession  of  the  purse  and 
monev  in  the  secret  drawer.    If  these  cases  are 
rightly  decided,  as  I  believe  them  to  be,  they 
establish  the  principle  that  a  man  has  not  pos- 
session of  that  of  the  existence  of  which  he  is 
unaware.    A  man  cannot  without  his  consent  be 
made  to  incur  the  responsibilities  towards  the  real 
o?mer  which  arise  even  from  the  simple  posses- 
sion of  a  chattel  without  further  title,  and  if  a 
chattel  has,  without  his  knowledge,  been  placed 
in  his  custody,  his  rights  and  liabilities  as  a  pos- 
sessor of  that  chattel  do  not  arise  until  he  is 
aware  of  the  existence  of  the  chattel,  and  has 
assented  to  the  possession  of  it.    A  case  much 
urged  upon  us  on  behalf  of  the  prisoner  was 
Rex  V.  Mucklovo  (1  Moody's   Grown  Gases,  160). 
In  that    case    a  letter   containing  a  draft    for 
lOZ.  11«.  6^.  had  been  delivered  to  the  prisoner, 
although  really  meant  for  another  person  of  the 
same  name,  and  the  prisoner  appropriated  the 
draft,  and  was  tried  and  convicted  of  larceny. 
The  conviction,  however,  was  held  wrong  on  the 
ground  that  he  had  no  anvm/ue  fwandi  when  he 
first  received  the  letter.    Here,  as  in  the  two  pre- 
vious cases,  the  prisoner  was  not  at  first  aware  of 
the  existence  of  the  draft,  and  when  he  became 
aware  of  it  he  must  have  known  that  it  was  not 
meant  for  him,  yet  the  judges  seem  to  have  held 
that  he  got  possession  of  the  draft  at  the  time 
when  the  letter  was  handed  to  him.    In  Reg.  v. 
Daviee  (Dearsley*s  Grown  Gases,  640)  the  facts 
were  similar  to  those  iu  Mucklow's  case  (1  Moody's 
Grown  Gases,  161),  and  Erie,  G.J.,  then  Erie,  J., 
who  tried  the  case,  directed  the  jury  that  if,  at 
the  time  the  prisoner  received  the  order,  he  knew 
it   was   not   his    property  but  the  property  of 
another  person  of  Imown    name    and  address, 
and  nevertheless  determined  to   appropriate    it 
wrongfully   to  his  own  use,  he  was  guilty  of 
larceny,  and  that,  in  his  opinion,  the  prisoner  had 
not  received  it  until  he  had  discovered  by  open- 
ing and  reading  the  letier  whether  it  belonged  to 
him   or  not.     "I  considered,"  says   the  judge, 
'  that  the  law  of  larceny  laid  down  in  respect  of 
articles    found,   was   applicable   to    the    article 
here  in  question."    The  court,  however,  quashed 
the  conviction  on  the  authority  of  Mucklow's  case 
(1  Moody's  Grown  Gases,  160).    In  Reg,  v.  Middle^ 
ton  (L.  Bep.  2  G.  G.  38),  in  which  it  was  held  by 
eleven  judges  against  four  that,  where  there  was 
a  delivery  of  money  under  a  mistake  to  the  pri- 


soner, who  received  it  animo  fwra/ndi,  he  was- 
f^ilty  of  larceny,  there  occurs  a  passage  in  the 
judjBfment  of  some  of  the  judges  wno  formed  the 
majority,  which  is  as  foUowa:  '^We  admit  that* 
the  case  is  undistinguishable  from  the  one  sup* 
posed  in  the  argument*  of  a  person  handing  to  » 
cabman  a  sovereign  by  mistake  for  a  shilling ;  but 
after  carefully  weighing  the  opinions  to  the  con- 
trary, we  are  decidedly  of  opinion  that  the  pro* 
perty  in  the  sovereign  woula  not  vest  in  the  cab* 
man,  and  that  the  question  whether  the  cabman 
was  guilty  of  larceny  or  not  would  depend  upon 
this,  whether  he,  at  the  time  he  took  the  sovereign^ 
was  aware  of  the  mistake,  knd  bad  then  the  guilty 
intent,  the  ommtM  fwra/ndi.  For  my  part  I  am 
quite  unable  to  reconcile  the  cases  of  Re»  v. 
Muchlov}  (1  Moo.  G.  G.  161)  and  Reg.  v.  Davie9 
(Dears.  G.  G.  640)  and  the  passage  I  have 
cited  from  Reg.  v.  Middleton  (L.  Bep.  2  G.  G.  38) 
with  those  of  Garlwright  v.  Qreen  (8  v  es.  406)  and 
Merry  v.  Qreen  (7  M.  &  W.  623) ;  and,  being  com- 
pelled to  choose  between  them,  I  am  of  opinion  that 
the  law  is  correctly  laid  down  in  Merry  v.  Qreen 
(7  M.  &  W.  623),  for  the  following  reasons :  The 
acceptance  by  the  receiver  of  a  pure  benefit  un- 
mixed with  responsibility  may  fairly  be,  and  is  in 
fact,  presumed  m  law  until  the  contrary  is  shown ; 
but  the  acceptance  of  something  which  is  of  doubt- 
ful benefit  should  not  be  and  is  not  presumed. 
Possession  unaccompanied  by  ownership  is  of. 
doubtful  benefit ;  for  although  certain  rights  are 
attached  to  the  possession  of  a  chattel,  they  are 
accompanied  also  by  liabilities  towards  the  abso- 
lute owner  which  may  make  the  possession  more, 
of  a  burden  than  a  benefit.  In  my  judgment,  a 
man  cannot  be  presumed  to  assent  to  the  posses- 
sion of  a  chattel ;  actual  consent  must  be  shown. 
Now,  a  man  does  not  consent  to  that  of  which  he 
is  wholly  ignorant ;  and  I  think,  therefore,  it  was 
rightly  decided  that  the  defendant  in  Merry  v. 
Qreen  (7  M.  &  W.  623)  was  not  in  possession  of. 
the  purse  and  money  until  he  knew  of  their  exist- 
ence. Moreover,  in  order  that  there  may  be  a 
consent,  a  man  must  be  under  no  mistake  as  to 
that  to  which  he  consents ;  and  I  think,  therefore, 
that  Ashwell  did  not  consent  to  the  possession  of  • 
the  sovereign  until  he  knew  that  it  was  a  sove- 
reign. Suppose  that,  while  still  ignorant  that  the 
coin  was  a  sovereign,  he  had  given  it  away  to  a- 
third  person  who  had  misappropriated  it,  could  h^ 
have  been  made  responsible  to  the  prosecutor  for . 
the  return  of  20s.? ^  In  my  judgment,  he  could 
not.  If  he  had  parted  with  it  innocently,  while 
still  under  the  impression  that  it  was  only  a  shil- 
ling, I  think  he  could  have  been  made  responsible 
for  the  return  of  a  shilling  and  a  shilling  only, 
since  he  had  consented  to  assume  the  responsi- 
bility of  a  possessor  in  respect  of  a  shilling  only. 
It  may  be  said  that  a  carrier  is  responsible  for  the. 
safe  custody  of  the  contents  of  a  box  delivered  to 
him  to  be  carried,  although  he  may  be  ignorant  of 
the  nature  of  its  contents;  but  in  that  case  the 
carrier  consents  to  be  responsible  for  the  safe 
custody  of  the  box  and  its  contents  whatever  they 
may  happen  to  be ;  and,  moreover,  a  carrier  is  not* 
responsiole  for  the  loss  of  valuable  articles,  if  he. 
has  given  notice  that  he  will  not  be  responsible 
for  such  articles  unless  certain  conditions  are 
complied  with,  and  is  led  by  the  consignor  to 
believe  that  the  parcel  given  to  him  to  carry  does 
not  contain  articles  of  the  character  specified  in 
the  notice :  (Batson  v.  Donovan,  4  B.  &  A.  21.)    In 
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tliis  case,  Ashwell  did  not  hold  himself  out  as 
being  willing  to  assume  the  responsibilities  of  a 
possessor  of  the  coin  whatever  its  value  might  be; 
tior  can  I  infer  that  at  the  time  of  the  delivery  he 
agreed  to  be  responsible  for  the  safe  custody  and 
return  of  the  sovereign.  As,  therefore,  he  did  not 
at  the  time  of  delivery  subject  himself  to  the 
liabilities  of  the  borrower  of  a  sovereign,  so  also  I 
think  that  he  is  not  entitled  to  the  privileges 
attending  the  lawful  possession  of  a  oorrowed 
sovereign.  When  he  discovered  that  the  coin  was 
a  sovereign,  he  was,  I  think,  bound  to  elect,  as  a 
finder  would  be,  whether  he  would  assume  the 
responsibilities  of  a  possessor;  but,  at  the  moment 
Trhen  he  was  in  a  position  to  elect,  he  sJso  deter* 
uiined  fraudulently  to  convert  the  sovereign  to 
his  own  use ;  and  I  am  therefore  of  opinion  that 
he  falls  wiihin  the  principle  of  Reg,  v.  Middleton 
(L.  Bep.  2  G.  G.  45),  and  was  guilty  of  larceny  at 
common  law.  For  these  reasons  I  am  of  opinion 
that  the  conviction  was  right. 

Maths w,  J.  read  the  following  judgment. — ^I 
concur  in  the  judgment  delivered  by  Smith,  J., 
and  I  desire  to  add  the  following  observations  in 
support  of  the  conclusion  at  which  wo  arrived. 
The  definitions  of  larceny  at  common  law 
ivhich  have  hitherto  been  accepted,  and  which 
I  understand  are  not  now  disputed,  show  that 
it  is  of  the  essence  of  the  onence  that  there 
should  be  a  felonious  taking  of  the  property 
of  another  without  the  consent  of  the  owner, 
and  that  it  must  be  an  actual  taking  and  not  a 
conversion  following  upon  a  bailment  or  delivery 
by  the  owner.  The  takmg  must  be  a  trespass.  In 
this  case,  if  the  defendant  had  undertaken  to  get 
a  sovereign  changed  for  the  |f»rosecutor  and  to 
bnng  him  back  .19«.,  he  would  not,  if  he 
failed  to  keep  his  word,  have  been  cruilty 
of  larceny  at  common  law.  This,  I  presume, 
cannot  be  disputed.  His  misconduct  would 
have  been  a  private  injury  and  not  a  pu^ic 
wrong  punishable  as  a  crime.  I  am  whollv  un* 
able  to  see  any  difference  in  the  moral  delin- 

2aency  of  the  recipient  in  that  case  and  in  this, 
a  the  one  case  the  sovereign  is  received  upon  an 
express  promise  to  account  for  the  change ;  in 
the  other  case  it  is  received  upon  a  promise  to  the 
same  effect  which  the  civil  law  of  Encfland  im- 
plies. In  neither  case  would  possession  of  the 
coin  have  been  obtained  by  a  trespass.  In  both 
cases  the  misappropriation  would  follow  upon  a 
delivery  by  the  owner  of  that  which  is  said  to 
have  been  feloniously  taken.  But  it  is  said,  I 
understand,  that,  although  the  possession  of  the 
coin  may,  in  the  first  instance,  have  been  innocent, 
the  taking  occurred  when  it  was  changed,  and 
that  the  felonious  intention  to  take  may  be  in- 
ferred from  the  dishonest  conduct  of  the  defen- 
dant in  spending  afterwards  the  198.  which  he 
ought  to  have  returned  to  the  prosecutor.  This 
means  that,  though  the  defendant  did  not 
take  in  point  of  fact,  he  ought  by  a  fiction  to 
be  treated  as  having  done  so  in  point  of  law, 
in  order  that  he  may  be  punished  as  a  thief.  I 
do  not  think  this  reasoning  satisfactory.  But 
suppose  there  may  be  a  taking  in  some  legal  sense, 
which  common  sense  repudiates,  is  there  any 
evidence  of  a  felonious  taking?  Now,  suppose  the 
sovereign  had  been  handed  in  mistake  to  the  defen- 
dant, not  by  way  of  loan  or  gift,  but  in  payment  of 
a  debt  of  Is,,  and  the  defendant  had  changed  the 
sovereign,   taken   a   shilling,   and    offered    the 
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remaining  change  to  the  prosecutor,  could  he 
have  been  convicted  of  larceny  of  the  sovereign  P 
The  answer,  I  presume,  would  be  no;  because 
his  conduct  would  have  shown  that  he  had  no 
felonious  intention  when  he  changed  the  coin. 
But  supposing  that,  yielding  to  temptation,  he 
had  misappropriated  one  other  shilling,  and  was 
prepared  to  nand  back  18«.,  would  there  then 
nave  been  evidence  against  him  that  he  had 
changed  t^e  sovereign  with  a  felonious  intent? 
If  not,  at  what  point  of  misappropriation  would 
the  evidence  of  a  felonious  purpose  in  the 
original  changing  of  the  coin  commence^  In 
my  judgment,  the  subsequent  dishonesty  of  the 
defendant  is  no  more  evidence  of  a  felonious 
intent  when  the  coin  was  changed  in  this  case 
than  it  would  be  where  the  com  was  received 
Upon  an  express  promise,  which  was  afterwards 
broken,  to  account  for  the  change.  I  think, 
if  this  conviction  be  affirmed,  any  dishonest 
dealing  with  the  property  of  tfnother,  by  what- 
ever means  possession  of  the  property  may  have 
been  accjuired,  may  be  made  the  ground  for  a 
prosecution  for  larceny.  Dishonest  conduct  Hke 
the  defendant's  ought  perhaps  to  be  punished ; 
but,  if  it  must,  it  should  be  under  a  statute 
passed  for  that  purpose  by  the  Legislature,  and 
not  bvthe  extension  or  development  of  the  criminal 
law  by  means  of  judicial  decision.  The  highly 
technical  reasoning  upon  which  this  conviction 
has  been  soui^ht  to  he  upheld  should  have  no 
place,  in  my  judgment,  in  the  interpretation  gf 
the  criminal  law.  Upon  such  a  subject  as  theft, 
where  the  law  is  adimnistered  by  magistrates  as 
well  as  judges,  it  seems  to  me  desirable  that 
the  rules  bv  which  guilt  and  innocence  are  to  be 
determined  should  be  susceptible  of  ready  com- 
prehension and  easy  exposition.  I  think  the 
conviction  should  be  quashed. 

Stephxn,  J.— Before  reading  this  judgment,  I 
may  observe  that  my  brothers  Day  and  Wills 
desire  me  to  say  that  they  agree  with  it.  The 
facts  of  this  case  are  as  follows  :  Xeogh,  intending 
to  lend  Ashwell  a  shilling,  gave  him  a  coin  which 
he  supposed  to  be  a  shilling,  but  which  in  fact  was 
a  sovereign.  At  the  time  when  he  received  it 
Ashwell  supposed  it  to  be  a  shilling,  but  after 
about  an  nour  he  discovered  that  it  was  a 
sovereign,  and  fraudulently  applied  it  to  his  own 
use.  Tne  question  whether  this  was  larceny  was 
argued,  first  before  five  judfifes,  who  differed 
in  opinion,  and  afterwards  before  fourteen.  The 
arguments  used  to  show  that  it  was  not  larceny 
were  as  follows :  From  the  earliest  times  it  has 
always  been  h^ld  that  'a  felonious  taking  is 
essential  to  larceny,  and  that  a  fraudulent  con- 
version of  property  after  an  innocent  taking, 
though  in  some  particular  cases  criminal  by 
statute,  does  not  amount  to  larceny  at  common 
law.  It  was  further  argued  that  there  was  in 
this  case  no  such  bailment  of  tlie  sovereign  as 
would  make  the  prisoner  guilt}*^  of  larceny  as  a 
bailee  under  the  3rd  section  of  the  Larceny  Act 
of  1861.  I  think  that  these  arguments  are  well 
founded  and  ought  to  prevail ;  but,  as  a  diffe- 
rence of  opinion  exists  on  the  subject,  I  will  give 
my  reasons  fully,  noticing  as  I  give  them  what 
I  understand  to  be  the  arguments  put  forward  in 
support  of  the  opposite  view.  The  history  of  the 
law  relating  to  theft,  from  tiie  earliest  times  to 
the  present  day,  shows  that,  from  the  very  first 
notices. of  the  law  of  theft,  it  was  always  con- 
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Bidered  that  the  crime  involred  a  taking  against 
the  will  of  the  owner.  Gluiville  says  (^k.  10., 
c.  13)  that  a  person  who  does  not  return  what  is 
lent  (commoaatnm)  to  him,  "  a  farto  omnimodo 
ezouBatur,  per  hoc  ^uod  initium  habuerit  boso 
detentionia  per  dommum  illins  rei."  Bracton 
defines  theft  as  **  contrectatio  rei  aliened  frandn- 
lenta,  cum  animo  f nrandi,  invito  illo  domino  oujnB 
res  ilia  fnerit."  This  in  itself  is  ambignous,  as 
the  word  '^contrectatio*'  might  refer,  as  it 
certainly  did  in  Boman  law  (Digesti,  XLYII. 
tit.  2,  48,  8.  4;  XLYH.  tit.  2,  52,  s.  19;  and 
XLYII.  tit.  2,  54,  8. 1),  to  a  fraudulent  dealing 
with  the  thing  stolen  after  a  deliyery  by 
the  owner,  hot  other  ancient  authorities 
make  it  probable  that  this  was  not  Braoton's 
meaning.  It  will  be  sufficient  for  this  purpose  to 
quote  two  cases  from  the  Year  Books,  each  of 
which  lays  down  the  same  doctrine  at  a  con- 
siderable interval  of  time.  The  first  is  in 
2  Edw.  8, 1,  No.  8.  A  man  was  indicted  in  the 
sheriff's  toum  because  he  "  felonice  ab  duzit 
unum  equum  rubrum."  The  indictment  was 
removed  to  the  King's  Bench,  and  it  was  said  that 
it  was  insufficient,  because  it  did  not  say  that  the 
person  indicted  had  taken  the  horse  feloniously 
(pur  ceo  que  il  ne  dit  pas  que  vous  le  emblastc^ 
felonice).  This  was  in  1828.  In  1474  (18  Edw.  4, 
9,  No.  5)  was  decided  the  famous  case  of  the  carrier, 
who,  having  received  goods  to  be  carried  to 
Southampton,  carried  them  elsewhere,  opened 
the  bales,  and  stole  the  contents.  This  case 
has  been  generally  understood  to  decide  that  a 
bailee  who  steals  the  whole  of  the  goods  bailed 
to  him  commits  no  offence  at  common  law,  but 
that  if  he  breaks  bulk  and  steals  part  of  them 
he  is  guilty  of  theft.  Although  tnis  view  has 
been  generally  entertained  and  is  embodied  ih 
20  &  21  Yict.  c.  54,  now  represented  by  the  3rd 
section  of  the  Larceny  Act  of  1861,  it  is  not 
specifically  put  forward  as  the  reason  of  the 
decision  in  the  report  in  the  Year  Books,  and  two 
judges  give  a  different  reason  for  their  decision, 
namely,  that  the  original  taking  was  felonious,  as 
the  carrier  meant  not  to  carry  the  goods  according 
to  the  contract  but  to  steal  them.  The  case 
undoubtedly  established  the  rule,  whether  or  not 
it  established  the  exception.  The  case  was  argued 
twice — first  in  the  Star  Chamber  before  the  lYivy 
Council,  and  afterwards  before  the  judges  in  the 
Exchequer  Chamber.  The  Chancellor  stated  in 
the  Star  Chamber  that  the  suit  was  brought  by 
an  alien  merchant  who  had  come  into  England 
with  a  safe-conduct,  and  who,  he  said,  "is  not 
bound  to  sue  according  to  the  law  of  the  land, 
and  to  abide  the  trial  by  twelve  men  and  other 
solemnities  of  the  law  of  the  land ;  but  he  ought 
to  sue  here,  and  it  must  be  determined  according 
to  the  law  of  nature  in  Chancery."  He  added 
that  the  law  merchant  was  "ley  universal  par 
tout  le  monde,"  and  was  the  law  applicable  to 
the  case,  and  said  that  a  misappropriation  of 
ffoods  in  the  possession  of  the  onender  was  as 
felonious  as  if  they  were  not  in  his  possession. 
This  reasoning  appears  to  confound  the  criminal 
liability  of  the  carrier,  waich  must  have  depended 
on  the  law  of  England,  with  the  civil  remedy  of 
the  owner  of  the  goods,  and  admits  that  by  the 
law  of  England  a  felonious  taking  was  essential 
to  larceny.  But  it  must  be  observed  that  the 
Chancellor  in  1474  was  Booth,  then  Bishop  of 
Durham,  of  whom  Lord  Campbell  says:    "His 


appointment  turned  o«t  a  great  failure ;  he  was 
equally  inefficient  in  the  Court  of  Chancery  and 
in  Parliament.  EzcMrti  that  he  did  not  take 
bribes,  he  had  every  bad  quality  of  a  judge :  *^ 
(Camp.  Lives  of  Chancellon^  5th  ea.^  voL  1,  p.  386.) 
He  was,  in  a  few  months  after  this  case,  "dis- 
missed from  his  office  of  Chancellor  "  on  acoouni 
of  his  incompetency.  When  the  matter  was  dis- 
cussed in  the  Exchequer  Chamber,  it  was  held  by* 
all  the  judges,  except  Nedham,  that  if  goods  are 
bailed  to  a  man  he  cansKot  take  them  f eloniously* 
The  judges  reported  to  the  Chancellor  and  the 
Council  that  the  majority  ei  them  thought  a 
felony  had  been  comantted.  Their  reasons  are 
not  given  im  the  report.  It  thus  appears  that» 
whatever  may  be  the  exact  effect  of  the  case,  all 
the  judges  except  one  considered  that  a  felonious 
taking  was  essential  to  larceny,  and  that  if  the 
original  taking  was  innocent,  no  subsequent 
fraudulent  dealing  with  the  thing  taken  would 
amount  to  larceny.  If  the  effect  of  the  case  is 
that  a  fraudulent  breaking  of  bulk  by  a  carrier 
amounts  to  a  felonious  ttucing,  it  established  at 
most  a  special,  anomalous,  and  highly  technical 
exception  to  a  rule  which  the  exception  itself 
empnaticallj  recognises.  There  are  other  cases 
on  the  subject  in  the  Year  Books,  but  it  is  not 
necessary  to  go  through  them.  The  rule  that  in 
every  theft  there  must  be  felonious  taking,  or,  in 
other  words,  a  trespass,  and  that  a  fraudulent  con* 
version  after  an  innocent  taking  is  not  theft,  is 
laid  down  by  every  text- writer  who  has  dealt  with 
the  subject-— Coke  (8rd  Institutes,  107),  Hale 
(1  Hale^s  Pleas  d  the  Crown,  504),  Hawkins 
(bk.  i.,  chap.  19),  Foster  (Criminal  Law,  li2d)» 
and  others,  down  to  our  time — and  has  been 
recognised  by  many  statutes  which  make  excep- 
tions to  it  in  the  case  of  embezzlement  by  servants, 
misappropriation  by  agents,  and  especially  in  the 
case  of  larceny  by  bailees.  Indeed,  my  only 
reyon  for  going  so  fully  into  the  matter  is  to 
show  how  characteristic  and  well-established 
a  part  of  law  the  proposition  in  question  is. 
The  application  of  this  principle  to  the  present 
case  appears  to  me  direct  and  obvious.  Ashwell 
received  the  sovereign  innocently,  though  he 
dealt  with  it  fraudulently  an  hour  afterwards,, 
when  he  became  aware  of  its  value.  The  inference 
that  he  committed  no  felony  at  common  law 
appears  to  me  to  follow  of  necessity.  There  are 
two  ways  in  which  it  is  sought  to  avoid  this 
inference.  It  is  said,  first,  that  the  deliverv  being 
made  under  a  mistake,  passed  neither  the  pro^ 
perty  in  the  sovereign  nor  the  right  to  a  possession 
of  it,  and  that  the  prisoner  must  be  regarded  as 
having  taken  it,  not  when  he  accepted  it  under  a 
mistake  as  to  its  value,  but  when  knowing  its 
value  he  determined  to  appropriate  it  to  himself, 
or  when  he  did  so  appropriate  it  by  getting  it 
changed  and  keeping  the  change.  It  is  also  said 
that  even  if  no  offence  at  common  law  was  com- 
mitted, the  prisoner  was  guilty  of  larceny  as  a 
bailee  under  the  8rd  section  of  the  Larceny  Act. 
I  am  unable  to  concur  with  either  of  these  views. 
The  first  view  is,  I  think,  contrary  to  principle, 
because  it  evades  by  a  legal  fiction  the  principle 
that  a  fraudulent  appropriation  conseauent  upon 
an  innocent  taking  is  not  larceny.  Tne  guilt  of 
the  prisoner  would  follow  easily  and  immediately^ 
from  the  principle  that  such  a  taking  is  larceny,- 
and  this  secona  principle  is  in  effect  substituted 
i  for  the  first  by  an  artificial  interpretation  either 
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of  the  word  '*  possession  "  or  of  the  word  **  taking." 
If  the  word  ''possession"  is  chosen  to  be  inter- 
preted*  this  is  done  bj  explaining  it  to  mean 
something  beyond  actual  control  over  the  thing 
poesessed,  namely  control  conpled  with  know- 
ledge which  may  or  may  not  exist.  If  the  word 
**  tiucing  "  is  chosen  to  be  interpreted,  it  is  in  this 
case  interpreted  to  mean  not  an  actual  physical 
taking  but  a  subsequent  change  of  mind  relating 
back  to  such  physical  taking.  I  know  of  no 
authority  for  either  of  these  fictions.  The  word 
XXMsesRion  is  indeed  used  in  many  senses,  some 
of  them  highly  artificial,  but  that  is  a  bad  reason 
for^  adding  a  new  artificial  meaning  to  it.  Its 
plain  meaning  in  this  case  is  the  reception  of  the 
coin  by  Ashwell  from  Keogh.  The  interpretation 
suggested  appears  to  me  to  be  one  against  which 
there  is  express  authority,  which  I  now  proceed 
to  examine.  The  cases  which  set  the  matter  in  the 
dearest  light  are  those  which  relate  to  the  finding 
of  lost  property,  particularly^  those  which  have 
been  decided  m  modem  times.  The  earlier 
authorities  laid  down  in  general  terms  that 
to  take  lost  goods  fraudulently  was  not 
felony.  Goke  says  (3rd  Institutes,  108),  "  If  one 
lose  his  goods  and  another  finde  them,  though  he 
convert  them  animo  furoMdi  to  his  own  use,  yet 
it  is  no  larceny,  for  the  first  taking  is  lawfull." 
Hale  (1st  Pleas  of  the  Grown,  506)  says :  ''  If  A. 
finds  the  purse  of  B.  in  the  highwav,  and  takes  it 
and  carries  it  away,  and  hath  all  the  circum« 
stances  that  may  prove  it  to  be  done  animo 
fmrandi,  as  denving  it  or  secreting  it,  yet 
it  is  not  felony .''^  The  generality  of  these  ex- 
pressions was  long  afterwards  qualified  by  cases 
whicli  decided  that  if  the  owner  was  known  to 
the  finder  at  the  time  when  he  took  the  goods, 
the  offence  was  larceny,  and  various  distinctions 
and  refinements  were  added  to  this  general 
doctrine  by  five  modem  r^ases.  These  are  Beg,  v. 
Thwrhom  (1  Den.  G.  G.  387),  decided  in  18^; 
Beg.  Y.  Preeton  (2  Den.  G.  G.  353),  decided  in  1851 ; 
Beg.  V.  Chrietopher  (Bell  G.  G.,  27),  decided  in 
1858 ;  Beg.  v.  Moore  (L.  d^  G.  1),  decided  in  1861 ; 
and  Beg^.  Ghfde  (L.  Bep.  1  G.  G.  139),  decided  in 
1868.  These  cases  taken  together  appear  to  me 
to  establish,  with  the  utmost  possible  clearness, 
the  proposition  that  in  order  to  justify  a  con- 
viction for  larceny,  the  original  taxing,  in 
the  ordinary  sense  of  the  word,  must  be  felonious, 
that  a  fraudulent  misappropriation  after  an  inno- 
o^t  taking  is  not  theit,  and  tha,t  a  change  of 
mind  after  an  innocent  taking  does  not  relate 
back  to  the  innocent  taking  and  make  it  felonious. 
In  Beg.  v.  Thwrbom  (1  Den.  G.  G.  387)  the  prisoner 
found  a  bank-note  and  took  it,  intending  to  usurp 
the  entire  dominion  over  it,  but  at  the  time  there 
was  nothing  to  show  him  to  whom  the  note 
belonged,  nor  had  he  any  reason  to  suppose  the 
owner  knew  where  to  find  it.  Next  day  he  heard 
and  believed  that  the  note  belonged  to  the  prose- 
cutor, and  after  this  he  changed  it  and  appro- 
priated the  money  to  himself.  It  was  unanimously 
held  by  seven  judges  that  this  was  not  larceny, 
though  the  first  taking  was  "  not  innocent  in  one 
sense."  The  effect  of  the  judgment  is  summed 
up  at  ^Mf^  397  as  follows :— "  if  he  had  taken  the 
chattel  innocently,  and  afterwards  appropriated 
it  without  knowledge  of  the  ownership,  it  would 
not  have  been  larceny,  nor  would  it,  we  think,  if 
he  had  done  so  knowing  who  was  the  owner,  for 
he  had  the  lawful  possession  in  both  cases,  and 


the  conversion  would  not  have  been  a  trespass  in 
either.     But  here  the  original  taking  was  not 
innocent  in  one  sense ;  and  the  question  is,  does 
that  make  a  difference?  We  think  not."  If  this  case 
is  good  law,  and  if  the  present  case  is  to  be  decided 
against  the  prisoner,  we  shall  have  the  following 
result :  If  A.  finds  a  sovereign  in  the  road  not 
knowing  to  whom  it  belongs,  and  appropriates  it 
to  himself  after  discovering  the  owner,  ne  is  not 
guilty  of  theft ;  but  if  A.  innocently  receives  a 
sovereign  from  the  owner  believing  it  to  be  a 
shilling,  and  appropriates  it  to  himself  after  dis- 
covering its  value,  he  is  guilty  of  theft.    This  can 
hardly  be  the  law.    When  Ashwell  received  the 
coin  and  put  it  in  his  pocket,  and  for  an  hour 
afterwards,  he  did  not  know  that  Keogh  was  the 
owner  of  it  in  any  sense  whatever.  He  believed  it 
to  be  his  own,  and  that  on  the  reasonable  g^und 
that  Keogh  had  lent  it  to  him,  thereby  passing  to 
him  an  absolute  propertv  in  the  coin  itself.  Wnen 
he  discovered  its  value  ne  had  the  lawful  posses- 
sion of  it,  at  all  events  as  against  everyone  except 
Keogh ;  and  if  his  subsequent  conversion  of  it  to 
his  own  use  amounted  to  a  felonious  taking,  Beg. 
V.   Thurhom  (1  Den.  G.  G.  387)  was   wrongly 
decided.    In  one  or  two  of  the  latter  cases  some 
dissatisfaction   has    been   expressed  at    Beg.  v. 
Thwrhom  (see  the  observations  of  Martin,  B.  and 
Blackburo,  J.  in  Beg.  v.  Olyde,  L.  Bep.  1  G.  G. 
139);  but  this,  I  apprehend,  refers  not  to  that 
part  of  the  decision  which  held  that  a  fraudulent 
conversion  after  an  innocent   taking    was    not 
larceny,  but  to  that  part  which  held  the  same  as 
to  a  fraudulent  conversion  after  a  taking  which 
was  in  itself  not  innocent.    The  judges  however 
in  Beg.  v.  Olyde  said  that  the^  were  bound  by  Beg. 
V.  Tkurbom,  and  it  is  recognised  in  several  other 
cases  as  well.    The  next  case  is  Bef.  v.  Preeton 
(2  Den.  G.  G.  353),  decided  in  1851,  which  appears  to 
me  to  affirm  the  doctrine  as  to  the  necessity  for  an 
unlawful  taking  in  the  first  instance  in  the  most 
explicit  manner.    In  this  case  a  bOl.  note  had  been 
lost  by  Gollis.    It  had  on  it  the  name  of  Gollis. 
The  prisoner  Preston  changed  the  note  two  days 
afterwards,  having  in  the  meantime  had  notice 
that  such  a  note  had  been  lost  by  Gollis.    It  does 
not  appear  how  Preston  became  possessed  of  the 
note,  whether  by  finding  or  otherwise.    Mr.  M.  D. 
Hill,    the    Becorder    of    Birmingham^    directed 
the  jury  "that  the  important  question  for  them 
to  consider  was  at  what  time  the  prisoner  first 
resolved  to  appropriate  the  note  to  his  own  use. 
If  they  arrived  at  the  conclusion  that  the  prisoner 
either  knew  the  owner,  or  reasonably  believed  that 
the  owner  could  be  found,  at  the  time  when  he 
first  resolved  to  appropriate  it  to  his  own  use — 
that  is,  to  exercise  complete  dominion  over  it — 
then  he  was  guilty  of  larceny.    If,  on  the  other 
hand,  he  had  formed  the  resolution  of  appropri- 
ating it  to  his  own  use  before  he  knew  the  owner 
or  had  a  reasonable  belief  that  the  owner  could 
be  found,  then  he  was  not  guilty  of  larceny."  This 
was  held  by  the  court  to  be  a  misdirection,  as  con- 
sistently with  it  the  jury  might  have  convicted 
the  prisoner,  thinking  that  he  had  taken  the  note 
innocently,  and  determined  afterwards  to  misap- 
propriate it.    The  judgments  in  this  case  appear 
to  me  to  apply  to  the  present  case  so  closely  that 
they  must,  if  accepted  as  good  law,  be  regarded 
as  decisive  of  it.     Lord  Gampbell,  G.J. :  "  I  am  of 
opinion  that  this  conviction  connot  be  supported, 
liaroeny  necessarily  supposes   a   taking  animo 
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ftMrandi.  The  rale  as  to  taking  is  somewhat 
technical,  but  it  is  not  likely  to  be  departed  from. 
In  the  case  before  us,  the  direction  to  the  jury  is 
oonBistent  with  an  ho^eet  pomewion  on  t£e  part 
of  the  prisoner.  The  recorder  says  that  the 
Question  for  them  to  consider  was  at  what  time 
tlie  prisoner  first  resolved  to  appropriate  the  note 
to  his  own  use.  When,  then,  was  the  taking  P  It 
is  supposed  to  be  a  thought  which  passed  through 
the  prisoner's  own  mind ;  but  I  do  not  think  that 
can  amount  to  a  taking  when  nothing  was  in  fact 
done,  and  when  it  may  be  that  the  prisoner  was 
lying  in  bed  at  a  distance  from  the  article.  There 
is  no  taking  animo  furandi  in  this  case :  conse* 
quently  there  is  no  larceny./  It  is  nnnecessary  for 
us  now  to  enter  further  into  the  question  after  the 
elaborate  judgment  of  my  brother  Parke  on  the 
subject  of  larceny  in  Beg.  v.  Thurhom  (1  Den. 
O.  0.  387)."  Alderson,  B. :  "If  there  must  be 
both  a  taking  and  the  animu»  furandi  to  constitute 
larceny,  the  difficulty  is,  how  the  changing  a 
man's  mind  ex  post  facto  can  render  an  honest 
taking  larceny.  According  to  the  summing-up 
of  the  recorder  to  the  jury,  if  a  man  ^ts  a  note 
honestly,  keeps  it  for  a  week  with  an  mtention  of 
restoring  it  to  the  owner,  and  then  changes  his 
mind  and  resolves  to  appropriate  it  to  his  own 
use,  it  ma^  be,  as  the  Lord  Chief  Justice  remarks, 
while  he  is  in  bed,  that  converts  a  lawful  taking 
into  a  dishonest  one.  To  uphold  such  a  doctrine 
would  be  to  refine  in  such  away  as  to  destroy  the 
simplicity  of  the  criminal  law."  Talfonrd,  J. : 
''A  mere  movement  of  the  mind  cannot  amount  in 
law  to  a  taking."  Piatt,  B. :  "The  case  where 
there  has  been  a  bailment  stands  on  a  different 
principle — ^that  of  breaking  bulk,  but  to  constitute 
larceny,  in  every  other  case,  something  must  be 
taken  animo  furandi  and  invito  domino"  Martin, 
B. :  "  It  is  of  great  importance  that  the  rules  of 
the  criminal  law  should  be  plain  and  intelli^ble ; 
and,  considering  that  the  prisoner  may  originally 
have  become  innocently  posHessed  of  the  note,  I  do 
not  think  that  this  can  be  held  to  be  a  case 
of  larceny,"  Preston'e  case  (2  Den.  G.  0.  363) 
seems  to  me  to  be  in  all  essential  particulars 
identical  with  the  present.  The  argument  urged 
in  support  of  the  conviction  of  Preston  was  sub* 
stantially  the  same  as  the  view  now  under  con- 
sideration. Lord  Campbell  states  it  thus 
(page  359):  "Your  position  is  that  the  finder, 
whilst  he  holds  the  property  honestly,  holds  it  for 
the  right  owner,  and  that  when  he  resolves  to 
appropriate  it  to  his  own  use  there  is  a  new 
taking,  and  that  he  then  takes  it  animo  fwrandiP 
This  was  the  view  from  which  the  court  dissented. 
The  only  difference  between  the  cases  lies  in  the 
fact  that  in  Presto^i's  case  (2  Den.  C.  C.  353)  it  did 
not  appear  how  the  prisoner  got  the  note; 
whereas  in  the  present  case  it  appears  that  the 
prisoner  got  the  coin  from  the  prosecutor  himself , 
and  reasonably  believed   at  the  time  that   the 

Prosecutor  meant  to  give  it  to  him  for  his  own. 
'his  difference  was  surely  in  favour  of  Ashwell. 
In  the  one  case  nothing  >v'as  proved  as  to  the 
actual  taking ;  in  the  other  it  was  proved  to  have 
been  altogether  innocent.  The  judgments  are 
also  remarkable  because  they  show  that  in  the 
opinion  of  the  court  the  felonious  taking  mast  be 
an  actual  physical  taking,  and  that  a  change  of 
mind  as  to  the  disposition  of  the  property  pre- 
viously taken  is  not  enough  to  constitute  an 
unlawful   taking.      In  1858  Reg.  v.  Christopher 


(Bell,  G.  G.  27)  was  decided.  It  is  very  like 
Preston's  case  (2  Den.  G.  G.  353).  The  prisoner 
found  a  purse  and  money,  and  there  was  evidence 
that  he  heard  soon  afterwards  that  it  was  cried  in 
the  street.  The  prisoner  afterwards  converted 
the  money.  It  was  held  that  on  this  evidence  he 
could  not  be  convicted,  as  there  was  nothing  to 
show  that  at  the  time  of  finding  the  purse  the 
prisoner  knew  whose  it  was,  or  that  the  owner 
could  be  found,  though  soon  after  taking  it  he 
learned  who  the  owner  was.  The  next  case  is 
Beg.  V.  Moore  (L.  &  G.  1),  decided  in  1861.  In 
this  case  the  prisoner  pid^ed  up  a  bank-note  in 
his  shop,  intending  when  he  picked  it  up  to  take 
it  for  nis  own  use  and  deprive  the  owner  of  it^ 
whoever  he  might  be,  and  oelieving  at  the  time 
when  he  picked  up  the  note  that  the  owner  could 
be  found.  After  picking  up  the  note  and  before 
appropriating  it,  the  prisoner  discovered  the 
owner.  It  was  held  that  this  was  larceny,  because 
when  the  prisoner  picked  up  the  note  he  had  a 
felonious  intention ;  and  the  authority  of  Beg.  v. 
Thurhom  (1  Den.  G.  G.  387)  was  relied  upon. 
The  last  case  as  to  finding  is  Aeg.  y.  Cflyda 
(L.  Hep.  1  G.  G.  139),  decided  in  1868.  In  this 
case  tue  prisoner  picked  up  a  sovereign  and 
determined  to  appropriate  it,  but  there  was  no 
evidence  to  show  that  at  the  time  he  had  reason  to 
believe  that  the  true  owner  could  be  found, 
thouffh  he  discovered  her  shortly  afterwards ; 
and  tnis  was  held  not  to  be  larceny.  These  cases, 
no  doubt,  differ  from  the  present  in  the  circum* 
stance  that  in  all  of  them  the  prisoner  ^t  posses* 
sion  of  the  property  hj  finding.  Their  bearing 
upon  the  present  case  is  this :  They  all  proceed 
upon  the  principle  that  in  all  larceny  the  actual 

Shysical  taking  must  be  felonious;  and  they 
ecide  the  question  whether  this  was  so  in  par« 
ticular  cases  of  finding,  by  reference  to  the  state 
of  the  prisoner's  mind  at  the  time  of  finding. 
They  will  be  found  to  establish  the  following 
proposition:  If  at  the  time  of  taking  the  lost 

Property  the  finder  intends  to  appropriate  it  to 
imself,  and  either  knows  or  has  the  means  of 
knowing  the  owner,  or  of  knowing  that  he  can  be 
found,  and  subsequently  appropriates  the  pro- 
perty, he  is  guilty  of  larceny ;  but  if  at  the  time 
of  finding  he  either  does  not  intend  to  appropriate 
the  property,  or  does  so  intend  without  the  Know* 
ledge  or  means  of  knowledge  aforesaid,  he 
is  not  guilty  of  larceny  because  his  original 
taking  is  not  felonious.  The  question,  thereiore, 
reduces  itself  to  this  :  What  difference  was  there 
between  the  taking  b;^  a  finder  and  the  reception  by 
Ashwell  of  the  coin  given  him  by  Keogh? 
Whatever  difference  there  was  appears  to  me 
both  in  law  and  in  common  sense  to  be  in  Ash  well's 
favour.  A  finder  must  know  that  the  property 
he  finds  is  not  his,  whoever  may  be  the  owner  of 
it.  Ashwell  f()r  an  hour  after  he  received  it 
reasonably  believed  that  the  coin  which  he 
received  was  his  own.  I  cannot  see  how  any 
taking  could  be  more  innocent,  and  to  say  that 
for  the  first  hour  his  possession  was  Keogh's 
possession,  and  that  when  he  determined  to 
convert  it  he  was  guilty  of  a  felonious  taking,  is 
expressly  to  contradict  Bep.  v.  Preston  (2  Den. 
C.  C.  353),  and  is,  I  think,  inconsistent  with  the 
reasons  for  all  the  other  decisions  referred  to. 
There  is,  however,  one  short  reason  which  appears 
to  show  that  it  is  impossible  to  regard  Ashwell's 
conduct  as  felonious  at  commpn  law.   It  is  argued 
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that  he  "was  a  bailee  of  the  sovereign.    I  do  not 
think  he  was ;  but  assuming  that  he  was,  for  the 
sake  of  argument,  he  could  not  be  guilty  at 
common  law  of    larceny  of    the    thing   bailed. 
Assuming,  then,  that  he  was  not  a  bailee,  could  he 
be  guilty  of  larceny  at  common  law  P    It  seems 
to  me  that  if  a  bailee  who  appropriated  the  thini^ 
bailed  was  not  at  common  law  guilty  of  larceny, 
Ashwell  was    not    guiltjr  d  forHort,     A  bailee 
knows  what  is  bailed  to  him ;  he  is  under  a  direct 
obligation  to  deal  with  it  in  a  particular  way ;  he 
knows  also  who,  as  against  him,  is  the  owner  of 
the  goods.    Ashwell  took  the  coin  under  a  reason- 
able belief  that  it  was  intended  to  become  his 
own   property,  and  that  he  incurred  no  other 
obligation  to  the  man  who  gave  it  to  him  than 
that  of  paying  back  its  e(][uivalent.    His  taking 
was  as  innocent  as  a  bailee's   taking,    and    it 
involved  no  such  responsibility  as  is  incumbent  on 
a  bailee      I  may  here  notice  one  point  which 
was  raised  in    argument.      It   was    said   that 
the   actual    time   of  taking  could  not    be  the 
point   at  which   the    guilt   or  innocence   of   a 
under  must  be  determined,  because  in  most  cases 
a  short  time  must  elapse  between  the  actual 
taking  of  a  note  or  com,  the  discovery  of  its 
nature  or  value,  and  the  determination  consequent 
upon  that  discovery  to  appropriate  it;  and  this, 
it  was  said,  shows  that  the  time  to  be  considered 
is  the  time  of  acquiring  knowledge  of  the  property 
taken,  and  not  the  time  of  twng.    It  a  man 
picks  up  a  purse  containing  money  some  seconds 
must  usually  pass  before  he  can  open  the  purse 
and    discover    and    determine    to    appropriate 
the  mone^.      I  think,  however,  that  tor  legal 
purposes  it  is    neither   possible    nor   desirable 
to  attempt   to    go    into    such  a  refinement  as 
this.     If   a  man    finds    a   purse,   picks    it    up, 
opens    it,  finds    money  in    it,    and    thereupon 
determines  to  keep  it  for  himself,  it  appears  to 
me  that  the  whole  process  ought  to  be  regarded 
as  one  action,  taking  place  at  one  time,  as  for 
many  purposes  the  fractional  parts  of  a  day  are 
not  regarded  by  the  law.    If  the  examination 
were  delayed  for  a  substantial  time,  I  think  the 
(question  for  the  jury  would  be  whether  at  the 
tune  of   the   takmg  the  prisoner   intended    to 
keep    what   he  had    fonna,  conditionally  upon 
its  turning  out  upon  examination  to  be  worth 
his  while  to  do  so,  and  whether  at   the  time 
of   taking    the    goods    he    had    the   means    of 
knowing  the  owner.      Suppose,  for  instance,  a 
man  found  a  bank-note  bearing  the  owner's  name 
indorsed  on  it ;  suppose  he  put  it  in  his  pocket 
without  examination,  and  ten  minutes  afterwards 
examined  it,  and  after  that  kept  it,  it  might  be  a 
fair  inference  that  when  he  took  it  up  he  meant 
to  examine  it  and  to  keep  it  if  it  was  worth 
keeping.    If  by  any  means  he  could  convince  the 
jury  that  he  took  it  up  only  to  look  at  it,  and 
chanced  his  mind  ten  minutes   afterwards,  he 
would,  I  think,  be  entitled  to  be  acquitted ;  but  a 
jury  would  be  likely  to  require  strong  evidence  to 
mduce  them  to  believe  in  such  a  change  of  mind. 
In  the  present  case  it  is  admitted  that  the  recep- 
tion of  the  coin  was  quite  innocent,  and  that  the 
dishonest  change  of   mind    occurred  upon  the 
discovery  by  Ashwell  of  the  mistake  which  was 
common  to  himself  and  Keogh.    The  case  is  not 
destitute  of   authority  bearing  directly  on  its 
peculiar  circumstances.      In   Beg,  v.  Middleton 
(L.  Bep.  2  G.  G.  38)  a  depositor  in  a  post-office  i 


savings'  bank  went  to  withdraw  ten  shillings  from 
the  bank.    The  clerk  bv  mistake  put  down  before 
him  8Z.  168,  lOd,,  which  he,  though  at  the  time 
f ullv  aware  of  the  mistake,  carried  ofE.    This  was 
held  to  be  larceny  by  eleven  judges  to  four. 
The  four  judges  who  held  that  the  case  was 
not  one  of  larceny  did  so  on  the  ground  that  the 
taking  was  with  the  consent  of  the  owner — a  ground 
which  certainly  covers  the  present  case.    Of  the 
eleven    judges   who  confirmed   the   conviction, 
seven  said,  "  in  the  present  case  the  jury  have 
found  that  the  prisoner  had  ammus  furamdi  at  the 
moment  of  taking  the  money  from  the  counter ;  " 
and  they  added,  "the  case  is  undistinguishable 
from  the  one  supposed  in  argument  of  a  person 
handin^f  to  a  cabman  a  sovereign  by  mistake  for 
a  shilling.      But    after  carefully  weij^hing  the 
opinions  to  the  contrary,  we  are    decidedly  of 
opinion  that  the  property  in  the  sovereign  would 
not  vest  in  the  cabman,  and  that  the  question 
whether  the  cabman  was  guilty  of  larceny  or  not 
would  depend  upon  this,  whetner  he,  at  the  time 
he  took  tne  sovereign  was  aware  of  the  mistake, 
and  had  then  the  guilty  intent,  the  anvmua  fur* 
andi."    Kelly,  G.B.  and  Pigott,  B.,  who  delivered 
separate  judgments,  did  not  use  this  particular 
illustration,  but  their  judgments  proceeded  on 
the  same  principle.    It  appears  to  me,  therefore, 
that,  according  to  the  doctrine  of  all  the  four- 
teen judges  ini^.  v.  Middleton,  the  conviction  in 
the  present  case  cannot  be  sustained  at  common 
law.     Reg.  v.  Middleton  appears  to  me  a  highly, 
important  case,  because  the  judges  who  decided  it 
seem  to  have  agreed  in  thinkmg  tnat  it  marked  the 
extreme  point  to  which  the  law  could  be  carried. 
Lord  Bramwell,  the  present  Master  of  the  Rolls, 
Martin  and  Gleasby,  BB.,  were  of  opinion  that 
it  was  in  that  case  carried  too  far.    The  majority 
decided  on  the  same  principle  as  the  minority, 
but  applied  it  somewhat  dinerently.    In  i^ea>  v. 
Mucklow  (1  Moody's  G.  G.  160),  decided  in  1827,  and 
Beg,  V.  Davies  (Dears.  G.  G.  640),  decided  in  1866, 
it  was  held  that  it  is  not  larceny  to  appropriate 
a  security  inclosed  in  a  letter  which  is  received  by 
a  person  for  whom  it  was  not  intended,  but  to 
whom  it  was  accidentally  addressed.    These  are 
stronger  cases  than  the  present  one,  because  the 
sovereign  was  intentionally  delivered  to  Ashwell. 
The  only  other  case  to  be  mentioned  is  that  of 
Merry  v.  Qreen  (7  M.  &  W.  623).    In  this  case  a 

Serson  purchased  a  bureau  and  found  in  it  a  secret 
rawer  containing  a  purse  and  money,  which  he 
appropriated.  It  was  held,  that  unless  he  had 
notice  that  the  bureau  was  sold  with  its  contents, 
he  was  guilty  of  larceny.  This  was  put  upon  the 
ground  that,  though  there  was  a  delivery  of  the 
bureau,  there  was  no  delivery  of  the  notes  in  it — 
a  view  which  hardly  seems  consistent  with  the 
case  of  Bex  v.  Mucklow  (1  Moody's  G.  G.  160),  as 
it  is  difficult  to  say  why  the  delivery  of  a  letter 
should  operate  as  a  delivery  of  notes  inclosed 
in  it,  whereas  the  delivery  of  a  bureau  does 
not  operate  as  delivery  of  its  contents.  The  case 
of  Merry  v.  Qreen  seems  to  suggest  the  possi- 
bility of  a  kind  of  double  finding ;  for  instance, 
a  man  finds  a  pocket-book  on  on<)  day,  and  some 
days  afterwards  examines  it  and  finds  in  it  a 
bank-note  with  the  owner's  name.  The  judg- 
ment in  Merry  v.  Green  seems  to  suggest  that 
the  finding  of  the  bank-note  would  take  place 
when  the  pocket-book  was  opened,  not  when 
it    was    found,    and    that   though   the    posses- 


80 


MAGISTRATES'  CASBS. 


Ge.  Cab,  Bss.] 


BXO.  V.  ASHWXLL. 


[Ob.  Gab.  Bss. 


sion  of  tbe  pocket*book  might  be  innocent,  the 
appropriation  of  the  note  might  be  f elonioas. 
However  this  may  be,  it  has  no  application  to 
the  present  case.  There  is,  however,  in  Merry 
v.  Cfreen  a  dictum  ascribed  to  Parke,  B.,  which 
is  referred  to  and  explained  by  him  in  Beg, 
V.  Tkwrhom  (1  Den.  G.  G.  396).  The  result 
of  the  dictum  and  the  explanation  taken  toffether, 
is,  I  think,  that  if  a  man  finds  property  and  takes 
it  to  look  at  it,  and  afterwards  finds  marks  on 
it  showing  who  is  the  owner,  the  trespass  essen- 
tial to  larceny  is  committed  when  he  discovers 
the  owner,  and  not  when  he  takes  up  the  property. 
If  this  dictum  refers  to  a  continuous  act,  it  is  m 
agreement  with  the  whole  course  of  authority. 
If  it  is  meant  to  express  that  when  a  man  inno- 
cently takes  found  property,  and  afterwards  dis- 
covers who  is  the  owner,  and  then  converts  it,  he 
is  guilty  of  larceny,  it  is  opposed  to  the  cases 
already  noticed,  and  especially  to  the  judgment 
in  Reg.  y.  Thurhom  itself.  Such  as  it  is,  this 
dictum  is  the  only  authority  I  have  found 
in  favour  of  the  view  under  consideration. 
For  all  these  reasons,  I  think  that  in  this  case 
there  was  no  larceny  at  common  law,  because  the 
original  taking  was  innocent,  and  with  the  con- 
sent of  the  owner,  under  a  mistake  made  by  him- 
self only,  and  in  no  way  produced  by  Ashwell. 
As  to  the  point  about  bailment,  I  agree  with  the 
judgments  which  have  been  already  read,  which 
I  had  not  seen  at  the  time  I  wrote  my  judgment. 
X  think  the  conviction  should  be  quashed. 

Hawkivs,  J. — ^I  concur  generally  in  the  judg- 
ment of  my  brother  Gave ;  and  it  follows  that  I 
think  this  conviction  ought  to  be  affirmed. 

Manistt,  J. — I  almost  feel  that  I  may  be  taking 
up  time  somewhat  unnecessarily  after  the  elabo- 
rate, and,  if  I  may  say  so,  very  able  jud^ent 
pronounced  bv  my  brother  Stephen ;  but  it  is  a 
case  of  considerable  importance,  and  there  are 
one  or  two  observations  which  I  should  like  to 
add.  It  seems  to  me  that  the  form  of  indictment 
is  in  accord  with  all  the  authorities  which  have 
been  cited  as  to  the  definition  of  larceny,  and 
that  every  one  of  the  allegations  in  that  indict- 
ment must  be  proved  before  the  prisoner  can  be 
convicted  of  larceny.  The  form  of  indictment, 
in  accord  with  all  those  authorities,  is,  that  the 
prisoner  did  feloniously  steal,  take,  and  carry 
away  the^  property  in  question.  Now,  in  this 
case,  the  jury  nave  negatived  the  allegation  that 
he,  at  the  time  he  took  it,  did  steal,  or  take  it  or 
carry  it  away  feloniously.  They  have  negatived 
that,  because  they  find  that  the  prisoner  did  not 
know  it  was  a  sovereign  at  the  time  he  received 
it.  If  those  authorities  are  to  prevail,  and  the 
decisions  founded  upon  them  are  to  prevail,  then 
it  seems  to  me  that  in  this  case  the  jury  could 
not  find  the  prisoner  guilty  of  larceny  properly. 
And  more  than  that,  I  think  that  upon  the 
finding  of  the  jury  a  verdict  ought  to  have  been 
entered  of.  not  guilty,  and  that  the  finding 
of  the  jury  amounted  to  a  verdict  of  not 
guilty,  because  they  negatived  the  essential 
element  in  the  case,  namely,  that  there  was  a 
felonious  stealing,  taking,  and  carrying  away. 
They  find  that  after  he  received  it  he  fraudu- 
lently appropriated  it.  They  do  not  find  that  he 
feloniously  either  took  it  or  appropriated  it,  but 
that  he  took  it  honestly.  It  was  given  under  a 
mistake;  he  received  it  honestly,  and  he  after- 


wards fraudulently  appropriated  it ;  and  upon 
their  finding  it  seems  to  me  that  the  verdict  was 
a  verdict  of  not  guilty,  and  ought  to  have  been 
so  entered.  I  am  not  going  to  take  up  time  by 
going  over  all  the  authorities.  They^  have  been 
well  brought  before  the  court ;  and  it  seems  to 
me  that,  unless  Beg.  v.  Middieion  (L.  Bep.  2  G.  G. 
88)  is  to  be  overruled,  the  law  has  been  well 
settled  from  the  year  1878  to  the  present  time ; 
and  that  it  is  a  most  unfortunate  thing  if  that 
law,  as  then  expounded  and  laid  down,  is  to  be 
disturbed.  I  agree  with  several  of  the  dicta  of 
the  learned  judges  in  that  case  that  it  is  a  most 
unfortunate  thing  to  depart  from  that  which  has 
been  decided  solemnly  to  be  the  law,  especially  in 
a  criminal  case.  Now,  in  that  case,  one  of  the 
great  questions  was  whether  the  property  passed* 
I  do  not  repeat  what  the  facts  were,  oecanse  they 
have  been  mentioned  by  my  brother  Stephen; 
but  the  question  was  whether  the  property  passed 
in  the  oL  Ifit.  lOd.,  which  undouotedly  the  pri* 
soner  took  off  the  counter,  and,  if  the  property 
passed,  then  that,  by  all  the  judgments,  puts  an 
end  to  the  case.  But  the  converse  does  not  hold« 
If  the  property  jiasses,  and  afterwards  there  is 
an  appropriation,  then  there  is  an  end  to  larceny; 
but  the  converse  is  not  true,  that  in  a  case  where 
the  possession  is  taken  lawfully,  though  the  pro- 
perty does  not  pass,and  afterwards  there  is  a  fraudu* 
lent  appropriation,  as  was  found  in  this  case,  then 
there  is  no  larceny.  It  seems  to  me  that  the  case 
of  Beg.  V.  Middleton  (L.  Bep.  2  G.  G.  88),  unless 
it  is  overruled,  covers  the  whole  of  this  case, 
because  there  it  was  found  by  the  jxxry  that  the 
prisoner  took  the  money  and  went  away,  having 
at  the  moment  of  taking  it  an  animue  furandtf 
and  knowing  the  money  to  be  the  money  of  the 
Postmaster-Gteneral ;  and  all  the  judges  say  that 
is  the  question.  At  the  time  when  the  prisoner 
took  the  money  did  he  take  it  having  at  that 
moment  an  cmimue  furandi?  Then  the  jury 
have  negatived  that ;  and  it  resolves  itself  into  a 
case  of  fraudulent  appropriation  after  lawful 
possession.  I  do  not  propose  to  go  through  this 
case ;  but  what  I  have  said  will  be  found  to  be, 
in  every  word  of  it,  home  out  by  the  judgments 
of  the  several  judges  in  that  case ;  and  I  do  not 
think  that  I  ought  under  those  circumstances  to 
occupy  any  more  time.  I  may  add  this,  that  the 
real  remedy — and  it  is  a  very  important  part  of 
this  case — the  real  remedy  of  the  prosecutor  was 
to  bring  an  action  to  recover  nineteen  shillings 
out  of  the  twenty  as  money  had  and  received  for 
his  use,  and  to  recover  back  the  shilling  as  money 
lent,  which  the  prisoner  undertook  to  repay 
the  next  day.  With  regard  to  the  question 
of  bailment,  it  seems  to  me  that  was  subject- 
matter  of  a  special  Act  of  Parliament.  For 
where  a  chattel,  say  a  watch,  is  delivered 
to  a  watchmaker  to  repair,  it  is  bailed  to  him  for 
that  purpose ;  and  if  ne  afterwards  fraudulently 
applies  it  to  his  own  use,  he  appropriates  it, 
but  it  is  not  larceny  at  common  law.  It  therefore 
required  an  Act  of  Parliament  to  make  it  an 
offence;  and  by  Act  of  Parliament  it  is  to  be 
deem^  to  be  larceny,  and  is  declared  to  be 
larceny,  but,  without  that,  it  would  not  be 
larceny  because  there  was  a  lawful  possession* 
and  a  subsequent  fraudulent  appropriation.  It 
seems  to  me,  on  all  grounds,  both  on  prin- 
ciple and  authority,  this  conviction  ought  to  be 
quashed. 
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Field,  J.— I  am  also  of  opinion  that  the  oon- 
yiction  cannot  be  supported,  and  that>  upon  the 
evidence  stated  in  the  case,  the  prisoner  has  not 
been  gnihy  of  any  crime  punisnable  by  law.  I 
have  l^ui  the  advantage  of  reading  and  consider- 
ing the  opinions  and  authorities  relied  upon,  as 
well  of  my  learned  brethren  who  have  preceded 
me  in  givmg  their  judgment,  as  that  of  my  Lord, 
and  my  brother  Gave,  whose  judgment  my  Lord 
has  already  read.  I  have  for  myself,  according 
to  the  best  of  my  ability,  examined  and  compared 
the  anthorities  and  the  arguments  on  one  side  and 
on  the  other,  and,  having  done  that,  I  have  arrived 
at  the  conclusion  which  I  have  stated.  I  find  the 
principleB  and  authorities  in  support  of  that  view 
nave  been  stated  so  fully  and  so  dearly  by  my 
learned  brethren  who  have  adopted  the  same  view 
in  their  judgments  that  I  do  not  think  it  would 
beat  all  to  tne  public  advantage  that  I  should  go 
through  the  same  gprounds.  The  prisoner  has, 
undoubtediv,  been  guilty  of  very  fraudulent  con- 
duct, and  if  by  law  he  ought  to  be  punished,  I 
should,  of  course,  be  glad  to  perform  my  duty  and 
affirm  this  conviction ;  but  I  must  not,  because  I 
think  he  has  been  guiltv  of  fraudulent  conduct, 
make  that  a  crime  which,  in  my  humble  judg- 
ment, the  law  has  not  declared  to  be  a  crime. 
Therefore,  for  those  reasons,  I  think  the  con- 
viction cannot  be  supported. 

Dekmah,  J. — ^Having  tried  this  case,  I  think  it 
right  to  add  a  few  words,  though  I  might  have, 
probably,  equally  done  my  dut^  by  saying  that  I 
entirely  concur,  after  full  consideration,  with  the 
judgment  of  my  brother  Gave ;  and  I  may  also 
say  that  I  have  had  the  advantage  of  reading  a 
judgment  which  has  been  prepared  by  my  Lord  the 
Ghief  Justice ;  and  I  believe  it  will  be  found  that 
that  is  entirely  in  accordance  with  that  of  my 
brother  Gave,  though  there  are  one  or  two  obser- 
vations in  it  which  I  think  tend  to  fortify  the  con- 
clusion at  which  my  brother  Gave  has  arrived. 
However  I  may  say  that,  if  I  thought  that  this 
case  was  a  case  covered  by  authority,  by  any 
previous  decision  of  the  Gourt  of  Griminal  Appeal, 

1  should  at  once  bow  to  that  decision :  but  I  tnink 
that  the  judgments  that  have  been  delivered  are 
conclusive  to  show  that  this  was  a  case  open  to 
very  considerable  doubt  until  it  had  been  fully 
discussed,  and  it  is  impossible  to  say  that  any 
one  case  is  so  in  point  as  to  carry  this  case*  The 
only  thins  in  the  case  of  Bea,  v.  Middleton  (L.  Bep. 

2  G.  G.  3$,  which  my  brotner  Manisty  has  cited 
as  conclusive  of  this  case,  amounts  to  a  dictum, 
and  it  was  a  dictum  in  which  at  the  time  I  con- 
curred, but,  for  reasons  which  I  will  explain  in  a 
moment,  I  do  not  think  that  it  is  at  all  con- 
clusive of  the  present  case.  Now  with  reference 
to  what  my  brother  Manjsty  has  said  about 
the  language  of  the  finding,  I  think  it  right,  inas- 
much as  that  language  was  my  own,  and  was  put 
with  studious  care  at  the  time  to  the  jury,  in 
order  not  to  conclude  the  question  of  whether 
there  was  a  felonious  taking  or  not,  to  call  atten- 
tion to  the  language.  The  jury  found  that  the 
prisoner  did  not  know  that  it  was  a  sovereign  at 
the  time  he  received  it.  Now  that  was  not  cer- 
tainly intended  to  mean,  nor  was  it  understood 
by  the  jury  to  mean,  I  am  quite  sure,  that  there 
was  a  taking  within  the  meaning  of  "  taking  " 
where  the  question  is  whether  it  is  a  felonious 
taking  or  not — a  "  taking  "  animofurandi.  It  is 
a  neutral  word  expressly  used  to  indicate  only 


that  he  had  it  handed  to  him.    Then  the  jury 
said  they  were  unanimously  of  opinion  that  the 
prosecutor  parted  with  it   under  the  mistaken 
oelief  that  it  was  a  shilling ;  not  that  he  handed  it 
over  in  any  such  sense  as  to  make  it  a  taking  one 
way  or  the  other  at  that  time  by  the  prisoner ; 
that  the  prisoner  having,  soon  after  he  received 
it  (in  the  same  sense),  aiscovcred  that  it  was  a 
sovereign,  could  have  easily  restored  it  to  the  pro- 
secutor, but  fraudulently  appropriat<9d  it  to  his 
own  use ;  and  those  studiously  neutral  words  were 
also  used  in  order  that  it  might  be  for  the  court 
to  say  afterwards  whether  there  was  evidence  of 
felonious    taking  at  that  time — at  the  time  of 
the  appropriation.    Then  he  denied  the  receipt  of 
it,  knowing  that  the  prosecutor  had  not  intended 
to  part  with  the  possession  of  a  sovereign,  but  only 
of  a  shilling,  and  the  jury  addled  that,  if  it  were 
competent  to  them,  consistently  with  these  findings 
and  with  the  evidence,  to  find  the  prisoner  guilty, 
they  meant  to  do  so.    The  very  question,  there* 
fore,  which  was  intended  to  be  left  for  the  Gourt 
of  Griminal  Appeal  was,  whether,  upon  those  find- 
ings upon  the  facts  of  this  case,  there  was  evi- 
dence upon  which  the  jury  might  properly  find 
the  prisoner  guilty  of  takmg  anintofuriandi,  that 
is  to  say,  of  stealing  that  sovereign.     Now,  upon 
the  whole,  I  cannot,  of  course,  after  the  judgments 
that  have  been  delivered,  say  that  this  is  a  Ques- 
tion free  from  doubt;  but,  upon  the  whole,  I 
have  come  to  the  condusion  that  here  there  was 
good  evidence  upon  which  the  jury  might  do  what 
they  did,  namerjr,  find  the  prisoner  guilty.    At 
the  time  when  the  case  was  tried  I  must  say  that, 
if  I  had  been  compelled  off-hand  then  and  there  to 
^ve  my  decision,  I  was  inclined  to  think  no-— that 
it  was  covered  by  authority ;  but  it  was  in  defe- 
rence to  a  doubt  expressed  by  my  brother  Stephen 
in  his  valuable  work,  in  which  he  says,  "it  is 
doubtful  Whether  it  is  theft  fraudulently  to  convert 
property  given  to  the  person  converting  it,  under 
a  mistiuce  of  which  that  person  was  not  aware 
when  he  received  it,"  that  I  thought  it  right  to 
reserve  a  case.    Now  I  wish  very  shortly  to  state 
the  ground  upon  which  I  think  that  this  was 
larceny.  I  quite  agree  in  the  definition  of  larceny ; 
in  fact,  I  do  not  know  that  there  is  any  dispute 
about   it.    It  is  a  question  whether  the  person 
charged  has  feloniously  stolen,  taken,  and  carried 
away   property,  upon  which  the   whole  matter 
turns,  and  in  this  particular  case  it  turns,  I  agree, 
upon  the  question  of  whether  there  was  a  lelo- 
mous  tiUcing.    Now  my  brother  Stephen  puts  it 
in  this  way — ^that  there  was  a  fraudulent  appro- 
priation after  an  innocent  taking.    But  I  aeny 
that  that  is  the  nature  of  this  case.    It  seems 
to  me  not  to  be  the  true  test  to  apply  in  this  case, 
on  this  ground,  that  at  the  time  at  which  the 
sovereign  was  mistakenly  handed  over  by  the  pro- 
secutor to  the  prisoner  it  was  impossiole  to  say 
one  way  or  the  other,  in  regard  to  that  sovereign, 
whether  there  was  innocence  or  whether  there 
was  guilt.    The  question  upon  which  it  turns 
always  is  whether  there  was  taking  cmimo  furandi. 
The  question  of  ani/mus  furandi  at  that  time  could 
not  be  raised  either  way.    It  could  not  be  said 
that  he  took  that  sovereign  innocently.    It  oould 
not  be  said  that  he  took  that  sovereign  animo 
furandi,  for  the  simple  reason  that  the  prosecutor 
never  intended  to  part  with  a  sovereign  at  all ; 
nor   did  the  prisoner  ever  believe  that  he  was 
receiving,  or  having  handed  to  him  by  the  prose- 


82 


MAGISTRATES'  CASES. 


Cr.  Gas.  Bzs.] 


Beg-.  Vs  Ashwell. 


[G&.  Ca8.  B.1S8. 


cutor,  a  Borerei^  at  all;  and  a  great  deal,  I 
think,  of  the  difficulty  of  this  case  has  arisen 
from  the  use  of  ambiguous  words,  snch  as  "  it," 
and  "  taking,"  and  "  receiving,"  and  words  of  that 
kind,  which  in  a  question  of  larceny  must  depend, 
not  upon  the  mere  manual  hanmng  over  of  a 
thing  where  the  thing  is  handed  over  by  mistake, 
but  to  handing  it  over  where  it  is  impossible  to 
say,  upon  the  nanding  oyer  itself,  whether  it  is  a 
taking  animo  furcmdi  or  not.  Now  at  the  time 
there  was  nothing  to  make  the  prisoner  know  that 
he  had  got  a  soyereip;n.  There  was  no  intention 
to  part  with  a  sovereign.  The  thing  which  came 
into  his  pocket  he  knew  nothing  of  so  as  to  be 
able  to  say  whether  it  was  a  sovereign  or  not. 
He  did  not  care  to  look.  He  perhaps  assumed, 
and  did  assume,  that  it  was  a  shilling,  and  the 
prosecutor  assumed  that  it  was  a  shilling. 
Neither  of  them  knew.  That  being  the  state  of 
things,  I  have  come  to  the  conclusion  that  it  does 
fall  within  the  authority  of  those  cases  in  which  it 
has  been  held  that  where  a  man  finds  property, 
and  at  the  time  at  which  he  finds  it  has  the  full 
means  of  knowing  whose  it  is,  with  full  power  at 
once  to  disgorge  it,  and  perfect  knowledge  that  it 
was  not  intended  for  him,  and  then,  upon  the  first 
opportunity,  fraudulently  appropriates  it  the 
moment  he  finds  that  he  lias  got  it,  that  then  that 
is  larceny,  and  that  that  was  the  taking — the 
time  at  which  he  found  it  in  his  pocket,  knowing 
it  was  not  intended  to  be  there,  knowing  he  was 
not  intended  to  have  it,  and  then  and  there  f  raudu- 
lentlv  appiropriating  it.  Now,  I  see  no  stretch  of 
the  law,  it  seems  to  me,  in  applying  the  same 
principle  here  which  was  applied  in  Eeg.  v.  Thur* 
bom  (1  Den.  0.  C.  387),  ana  in  other  cases,  and 
that  the  jury,  having  their  attention  directed  to 
those  points,  intended  to  find  it  larceny  upon  that 
principle.  That  being  so,  I  think  that  the  decision 
can  be  supported.  I  do  not  know  that  it  is  neces- 
sary for  me,  after  the  very  full  way  in  which  the 
case  has  been  argued  on  both  sides,  to  say  more. 
Indeed,  I  could  not  add  to  the  weight  of  the 
iudgment  of  my  brother  Cave;  nor  ought  I 
longer,  I  think,  to  detain  the  court  whilst  I  am 
giving  my  own  views,  knowing  that  my  Lord  the 
Chief  Justice  has  written  a  juagment  on  the  same 
subject,  and  in  the  same  view,  I  believe,  with  which 
I  entirely  concur. 

Lord  Coleridge,  C.J.  read  the  following  judg- 
ment.— I  have  had  the  advantage  of  reading 
the  judgment  prepared  in  this  case  oy  my  brother 
Cave,  and  in  so  much  of  his  judgment  as  relates 
to  the  question  of  larceny  at  common  law  I 
entirely  concur.  I  think  it  very  doubtful, 
indeed,  if  this  conviction  could  be  supported  on 
the  ground  that  there  was  any  bailment  of  the 
sovereign  to  the  prisoner.  I  much  doubt  if  there 
was  in  this  case  any  bailment  at  all.  I  was  one  of  a 
considerable  minority  of  judges  on  the  second 
argument  of  Beg.  v.  MouMonald  (15  Q.  B.  Div. 
323),  and  my  opinion  was,  and  is,  that  bailment  is 
not  a  mere  delivery  on  a  contract,  but  is  a  contract 
itself.  Sir  William  Jones  speaks  of  it  as  that  con- 
tract which  the  lawyers  call  bailment :  (Sir  William 
Jones  on  Bailment,  1.)  "Bailment  or  delivery  of 
goods  to  another  person  for  a  particular  use," 
says  Sir  William  Blackstone  (2  Bla.  Comm.  396). 
"  Bailment  is  a  compendious  expression  to  signify 
a  contract  resulting  from  delivery,"  says  Story  on 
Bailments,  1.  Twice  over  the  same  writer  in  his 
work  on  Contracts,  ss.  680-681,  speaks  of  bailment 


as  itself  a  contract.  **  Depositum  (that  is,  bail- 
ment) is  a  contract,"  savs  Grotins  in  his  intro« 
duction  to  Boman-Dutch  law,  Depositum,  s.  2« 
*'  The  contract  of  bailment "  is  not  a  mere  loose 
and  common  phrase,  but  is  the  accurate  ezpres*^ 
sion  of  a  legal  idea ;  and  I  must  confess  it  appears 
to  me  to  be  doing  some  violence  to  the  plain  facts 
of  this  case  to  hold  that  there  was  any  implied 
contract  (chere  certainly  was  no  express  contract) 
of  bailment  between  the  prisoner  and  Keogh. 
On  the  question  as  to  larceny  at  common  law,  I 
desire  to  add  only  a  few  words,  and  to  call  atten- 
tion to  a  case  to  which  my  attention  has  been 
called  by  a  gentleman  at  the  bar,  which  was  not 
mentioned  in  the  argument,  possibly  because  it 
was  one  which  did  not  exactly  suit  the  views  of 
either  party  to  that  argument.  I  assume  it  to 
be  now  established  law  that  where  there  has  been 
no  trespass  there  can  at  common  law  be  no 
larceny.  I  assume  it  also  to  be  settled  law  that 
where  there  has  been  a  delivery — in  the  sense  in 
which  I  will  explain  in  a  moment — of  a  chattel 
from  one  person  t6  another,  subsequent  misappro- 
priation of  that  chattel  by  the  {>erson  to  whom 
it  has  been  delivered  will  not  make  him  guilty  of 
larceny,  except  by  statute,  with  which  I  am  not 
now  concerned.  But  then  it  seems  to  me  very 
plain  that  delivery  and  receipt  are  acts  into  which 
mental  intention  enters,  and  that  there  is  not  in 
law  any  more  than  in  sense  a  delivery  and  receipt, 
unless  the  giver  and  receiver  intend  to  give  and 
to  receive  respectively  what  is  respectivdly  giren 
and  received.  It  is  intelligent  delivery,  as  I 
think,  which  the  law  speaks  of,  not  a  mere 
physical  act,  from  which  intelligence  and  even  con- 
sciousness are  absent.  I  hope  it  is  not  laying  down 
anything  too  broad  or  loose,  if  I  say  that  all  acts, 
to  carry  legal  consequences,  must  be  acts  of  the 
mind,  and  to  hold  tne  contrary,  to  hold  that  a 
man  did  what  in  sense  and  reason  he  certainly 
did  not ;  that  a  man  did  in  law  what  he  did  not 
know  he  was  doing,  and  did  not  intend  to  do — to 
hold  this  is  to  expose  the  law  to  very  just  but 
wholly  unnecessary  ridicule  and  scorn.  I  agree 
with  my  brother  Stephen  that  fictions  are  objec- 
tionable, and  I  desire  not  to  add  to  them,  but  it 
seems  to  me,  with  diffidence,  that  he  creates  the 
fiction  who  holds  that  a  man  does  what  he  does 
not  know  he  does  and  does  not  mean  to  do,  not 
he  who  says  that  an  act  done  by  an  intelligent 
being  for  which  he  is  to  be  responsible  is  not  an 
act  of  that  being  unless  it  is  an  act  of  his  intelli- 
gence. If  it  had  been  so  decided  by  authority 
which  binds  me,  of  course  I  should  submit ;  but 
if  it  has  not  been  so  decided,  I  take  the  freedom 
to  say  that  it  is  not  law — at  least  yet.  In  this 
case,  therefore,  it  seems  to  me,  there  was  no 
delivery  of  the  sovereign  to  the  prisoner  by 
Keogh,  because  there  was  no  intention  to  deliver, 
and  no  knowledge  that  it  had  been  delivered. 
Applying  the  same  principles  of  reasoning,  it 
appears  to  me  that  the  sovereign  was  r<^ceived  by 
the  prisoner  and  misappropriated  by  him  at  one 
and  the  same  instant  of  time.  In  good  sense  it 
seems  to  me  he  did  not  take  it  till  he  knew  what 
he  had  got :  and  when  he  knew  what  he  had  got, 
that  same  instant  he  stole  it.  According  to  all 
the  cases,  if  at  the  very  moment  of  the  receipt  of 
a  chattel  the  receiver  intends  to  misappropriate 
and  does  misappropriate  it,  he  is  guilty  of  larceny. 
I  think,  for  the  reasons  I  have  given,  and  in  the 
sense  I  have  defined,  the  prisoner  did  so  here ; 
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and  this  seems  to  me,  with  great  deference  to  my 
brother  Smith,  to  be  the  answer  to  the  exceed- 
ingly able  and  ingenious  passage  in  his  judgment 
in  which  he  says  that  it  is  a  rallacy  to  confound 
two  things  BO  utterly  different  as  the  discovery 
of  a  mistoke  and  the  stealing  of  a  chattel.  I  do 
not  shrink  from  the  conclusion,  which  seems  to 
me  good  sense,  that  sometimes  the  discovery  of  a 
mistake  and  the  stealing  of  a  chattel  may  be  the 
same,  or  rather  may  oe  two  forms  oi  words 
equally  descriptive  of  the  same  facts,  if,  as  here, 
the  cliattel  is  really  discovered  and  stolen  at  one 
and  the  same  instant  of  time.  This  would  be  my 
view  if  the  case  were  bare  of  authority,  and  the 
matter  were  res  integra.  But  it  is  not  res  Integra, 
and  there  is  abundant  authority.  On  this  part  of 
the  ease  I  concur  with  my  brother  Gave.  1  think 
we  cannot  reverse  this  conviction  without  practi- 
cally overruling  Lord  Eldon  in  Ca/rtwrtght  v. 
Green  (8  Ves.  405),  the  Court  of  Exchequer  in 
Merry  y.  Green  (7  M.  &  W.  623),  and  the  dicta 
cited  hj  my  brother  Cave  from  the  judgment  of 
the  majority  of  the  judges  in  Reg.  v.  Middleton 
(L.  Bep.  2  C.  0.  38).  I  can  see  no  sensible 
or  intelligible  distinction  between  the  delivery 
of  a  bureau  not  known  to  contain  a  sum  of  money 
or  a  parse  and  the  delivery  of  a  piece  of  metal 
not  known  to  contain  in  it  20s. ;  and  the  passage 
in  the  judgment  of  Sir  A.  Cockbum,  which 
was  assented  to  by  the  majority  of  the  judges 
in  Beg,  v.  MidcUeion,  appears  to  me,  as  it  does 
to  my  brother  Cave,  to  oe  decisive  of  this  case. 
It  remains  only  for  me  to  call  attention  to  Beg,  y. 
Biley  (Dearsley,  149),  the  case  which  I  mentioned 
at  the  beginning  of  my  judgment.  In  that  case  a 
man  had  without  intending  it,  and  innocently, 
driven  ofiE  a  lamb  belonging  to  another  man  with 
a  flock  belonging  to  himself.  Some  time  after- 
wards he  discovered  the  mistake,  and  sold  his 
own  flock  and  the  lamb  that  was  not  his  own  to  a 
nnrchaser.  It  was  held  that  he  was  guilty  of 
larceny  of  the  lamb.  The  case  was  tried  in  1 852, 
when  the  law  of  the  replication  de  injvrid  decided 
in  Cogaie*s  case  (8  Bep.  (56  b),  and  the  distinc- 
tion between  case  and  trespass  decided  in  Scott 
V.  Shepherd  (2  W.  Bl.  892),  still  commanded 
the  assent,  indeed  the  veneration,  of  West- 
minster Hall.  And  the  ground  on  which  the 
conviction  was  sup}>orted  was  that  there  had 
been  a  trespass  in  ariving  off  the  lamb,  however 
innocently,  that  by  the  sale  the  trespass  became 
felonious,  and  I  suppose  felonious  ah  initio,  to 
bring  it  within  the  definitions  given  in  Beg.  v. 
Thwrhom  (1  Den.  C.  C.  387).  The  court  there 
upheld  the  conviction  on  a  ground  extremely 
technical.  If  the  owner  of  the  lamb  had  been 
pesent  when  it  was  driven  off,  and  believed  it  to 
be  one  of  the  prisoner's  flock,  according  to  the 
present  argument  the  conviction  in  Reg,  v.  Biley 
(Dears.  C.  U.  149)  must  have  been  quashed.  I  cannot 
think  it  would  have  made  any  difference,  and  the 
case  as  it  stands  is.  an  authority  under  circum- 
stances hardly  different  from  those  in  the  present 
case  for  upholding  this  conviction.  I  am  there- 
fore of  opinion  that  the  conviction  was  right.  In 
the  judgment  I  have  pronounced  I  am  desired  to 
say  that  my  learned  brothers  Grove,  Pollock,  and 
Huddleston  concur.  There  are,  therefore,  seven 
for  affirming  the  conviction  and  seven  for  quashing 
the  conviction,  and  by  the  well-known  rule  <» 
this  court,  proB9umiiwr  pro  neganie,  the  conviction 
stands.  Oonmction  affirmed* 
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Solicitors  for  the  prosecution,  Bohinson,  Preston, 
and  Stow,  agents  for  Berridge  and  Miles,  Leicester. 

Solicitor  for  the  prisoner,  Solicitor  to  the  Trea- 
swry. 


Friday,  Bee,  11, 1885. 

(Before  Lord  Colbeidge,  O.J.,  Denman,  Tield, 
Hawkins,  and  Wills,  JJ.) 

Beg.  v.  Bobsok.  (a) 

Emhezzlement — Moneys  belonging  to  copartnership 
— Association  for  gain  or  profit — Young  Mens 
Christian  AssociationSl  $-  32  Vict,  c,  116,  s.  1. 

An  associaiion  which  lias  not  for  its  object  gain  or 
profit  is  not  a  copartnership  within  sect,  1  of  the 
Act  to  amend  the  law  relating  to  Larceny  and 
Emhezzlement  of  1868 ;  amd  where  B,,  a  member 
of  a  You/ng  Men's  Christian  Association,  having 
embezzled  money  obtained  by  him  on  behaU  of  the 
association,  was  indicted  for  that  he,  being  a 
member  of  a  copartnership,  did  embezzle  moneys 
belonging  to  the  copartnership : 

Held,  that  the  object  of  the  association  being  "  the 
extension  of  the  kingdom  of  the  Lord  Jestis  Christ 
among  young  men,  and  the  developm.ent'  of  their 
spiritual  life  and  mental  powers,  such  associa^ 
tion  was  not  a  copartnership  within  the  section, 
amd  that  therefore  U,  could  not  be  convicted  upon 
such  an  indictm^ent. 

Case  stated  for  the  opinion  of  the  Court  for  the 
Consideration  of  Crown  Cases  Beserved,  by 
Hawkins,  J.: — 

The  prisoner  was  tried  and  convicted  before 
me  at  the  winter  assizes  for  the  county  of 
Northumberland  on  the  3l8t  Oct.  1885,  upon  an 
indictment  framed  under  31  &  32  Vict.  c.  116, 
8. 1,  charging  that  he,  being  a  member  of  a  co- 
partnership called  **The  JBedlington  Colliery 
Young  Men's  Christian  Association,"  hereafter 
called  the  association,  feloniously  did  in  January, 
March,  and  May  1885,  embezzle  three  several 
sums  of  money  of  and  belonging  to  the  said 
copartnership. 

The  only  question  which  I  reserve  for  the  con- 
sideration of  the  court  is,  Whether  the  association 
is  a  copartnership  within  the  meaning  of  the  sec- 
tion above  referred  toP  If  it  is,  the  convict's  guilt 
and  every  other  matter  necessary  to  warrant  his 
conviction  must  be  taken  as  established  by  the 
verdict  of  the  jury. 

The  object  of  the  Bedlington  Association  is,  to 
use  the  language  of  one  of  its  nrinted  rules,  "The 
extension  of  the  kingdom  oi  the  Lord  Jesus 
Christ  among  young  men,  and  the  development 
of  their  spiritual  life  and  mental  powers." 

It  is  composed  of  members  and  associates.  The 
number  of  members  does  not  exceed  twenty.  Any 
person  is  eligible  for  membership  "  who  gives  de- 
cided evidence  of  his  conversion  to  Goa;"  but, 
before  he  can  become  a  member,  he  must  be  pro- 
posed and  seconded  by  two  members  of  the  asso- 
ciation and  elected  by  the  committee  on  their 
being  satisfied  as  to  his  suitability.  Trustees  for 
the  time  being,  in  whom  the  real  property  belong- 
ing to  the  association  is  vested,  become  members 
by  virtue  of  their  appointment  as  trustees.  Mem- 
bers are  required  to  subscribe  3«.  per  annum. 

It  is  not  material  to  consider  tne  qualification 
or  status  of  associates.  

(a)  B^portod  by  B.  OuirmittEAK  Olsm,  Esq.,  BarristeivAt-LftW. 
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The  affairs  of  the  association  are  in  the  hands  I 
of  a  general  committee  of  management,  consist- 
ing of  a  president,  two  vice-presidents,  a  trea- 
surer, two  secretaries,  and  at  least  nine  members. 

The  committee  have  power  to  suspend  or  expel 
any  member  whose  conduct  is  found,  in  their 
judgment,  inconsistent  with  the  Christian 
character. 

The  agencies  for  the  attainment  of  the  objects 
of  the  association  are :  First,  the  personal  efforts 
of  the  members  ;  secondly,  devotional  meetings  ; 
thirdly,  social  meetings ;  fourthly,  classes  for 
biblical  instmctiou,  &c. ;  fifthly,  the  delivery  of 
addresses  and  lectures ;  sixthly,  the  diffusion  of 
Christian  and  other  suitable  literature. 

Before  the  first  of  the  offences  charged  against 
the  prisoner  was  committed,  the  memoers  of  the 
association  proposed  to  build,  and  afterwards 
built,  a  hall  or  place  of  meeting  for  the  purposes 
of  the  association,  at  a  cost  of  nearly  200ft.,  of 
which  about  401.  is  still  owing.  To  this  building 
every  member  has  the  right  of  entry  and  is  entitled 
to  a  latch-key. 

The  prisoner  became  a  member  of  the  associa- 
tion in  1878,  and  he  has  continued  to  be  a  member 
np  to  the  present  time. 

As  and  being  such  member,  he  solicited  and 
obtained  for  the  association  from  divers  persons 
many  sums  of  money  as  donations  or  subscrip- 
tions on  account  of  and  for  the  general  purposes 
of  the  association  towards  the  building  lund, 
and  towards  the  liquidation  of  the  aforesaid  debt 
of  40^ — three  of  these  sums  it  was  that  the 
prisoner  was  charged  with  and  found  guilty  of 
embezzling. 

If  the  association  is  a  copartnership  within  the 
meaning  of  31  A  32  Vict.  c.  116,  s.  1,  the  con- 
viction is  to  stand  affirmed. 

If,  on  the  contrary,  it  is  not  such  a  oopartner- 
ship,  the  conviction  is  to  be  reversed. 

By  sect.  1  of  the  Act  to  amend  the  Law  rela- 
ting to  Larceny  and  Embezzlement  of  1868 
(31  &  32  Yict.  c.  116)  it  is  enacted  that : 

If  any  person,  being  a  member  of  anv  oopartnerahip 
or  being  one  of  two  or  more  benefioial  owners  of  any 
money,  goods,  or  effects,  bills,  notes,  seonrities,  or  other 
properly,  shall  steal  or  embezzle  any  snoh  money,  goods, 
or  effects,  bills,  notes,  seonrities,  or  other  property  of  or 
belongijDg  to  any  such  copartnership,  or  to  such  joint 
benefioial  owners,  everj^  snoh  person  shall  be  liable  to  be 
dealt  with,  tried,  convicted,  and  punished  for  the  same 
as  if  snoh  person  had  not  been  or  was  not  a  member  of 
snoh  coparoiership,  or  one  of  such  beneficial  owners. 

J.  L.  Walforif  for  the  prisoner,  submitted  that 
the  word  "  copartnership  "  in  the  section  had 
the  sense  of  an  association  for  the  purpose  of  the 
acquisition  and  division  of  gain  or  profit.  The 
preamble  to  the  Act  recited  that,  "  whereas  it  is 
expedient  to  provide  for  the  better  security  of  the 
property  of  copartnerships  and  other  joint  bene- 
ficial owners  against  offences  by  part  owners 
thereof;"  and  the  same  words  are  used  in  sect.  1. 
Unless,  therefore,  it  could  be  said  that  the  members 
of  an  association  having  for  its  object  the  mental 
and  spiritual  benefit  of  its  members  are  joint 
beneficial  owners  of  the  property  of  the  associa- 
tion, the  case  was  clearly  not  within  the  section 
at  all ;  aud  even  if  it  were  within  the  section,  inas- 
much as  the  association  was  described  as  a  co- 
partnership the  conviction  was  clearly  bad.  The 
fact  of  the  words  "  joint  beneficial  owners  "  being 
used  showed  that  "  copartnership  "  was  intended 
to  have  its  ordinary  legal  sense,  with  regard  to 


which  Lindley,  L. J.  in  the  4th  edition  of  his  work 
on  Partnership  (vol.  1,  p.  1),  has  collected  a 
great  number  of  definitions,  every  one  of  which 
he  points  out  implies  the  acquisition  of  gain  or 
pront. 
No  one  appeared  to  support  the  conviction. 

Lord  Coleridge,  C.J. — ^I  am  clearly  of  opinion 
that  this  association  is  not  a  copartnership  within 
the  Act,  and  it  appears  to  me  tnat  the  conviction 
must  be  quashed.  I  have  had  an  opportunity  of 
looking  at  the  cases  referred  to  by  my  learned 
brother  Lindley  in  his  valuable  work,  and  nothing 
in  them  throws  any  real  doubt  upon  the  langua^ 
used  by  him,  when  he  makes  participation  m 
some  profit  an  object  of  the  association  as 
included  in  the  idea  of  an  English  partnership ; 
and  although  he  says  that  in  old  times  Lord  Hale 
and  older  \vriters  use  copartnership  in  the  sense 
of  co-ownership,  this  is  no  longer  customary,  and 
he  says  that  in  late  years  the  term  has  been 
confined  to  ownership  where  the  object  of  the 
co-ownership  is  gain,  and  where  the  gain  is  to  be 
shared  by  the  parties.  That,  he  savs,  is  the 
grand  characteristic  of  every  partnership,  and  in 
the  leading  feature  of  nearly  every  definition  of 
the  term,  and  a  number  of  definitions  are  appended 
by  him,  into  every  one  of  which  the  idea  of  profit, 
or  that  the  partnership  is  carried  on  for  the  sake 
of  gain,  enters.  That  being  so,  it  is  clear  that 
this  is  not  a  copartnership  in  that  notion  of  the 
word  into  which  the  idea  of  gain  enters ;  that 
we  must  associate  with  the  word  that  nature 
which  has  been  affixed  to  it  by  so  many  authori- 
ties, and  that  this  association  does  not  come 
within  the  interpretation  which  has  been  attached 
to  the  word  copartnership  by  the  definitions. 
That  being  so,  I  am  of  opinion  that  this  convic- 
tion should  be  quashed. 

Denma)7,  J. — I  am  of  the  same  opinion.  I 
think  that  the  word  copartnership  in  the  statute 
must  be  construed  in  its  legal  sense.  Suppose 
that  the  section  in  question  had  only  the  word 
copartnership,  and  not  the  words  "  one  of  two  or 
more  beneficial  owners,"  even  then  I  think  it 
would  have  been  impossible  to  say  that  a  partner- 
ship which  is  not  carried  on  for  the  sake  of  profit 
or  gain  was  within  the  section ;  and  it  becomes 
much  more  impossible  when  we  find  words  in  the 
statute  within  which  an  association  which  is  not 
carried  on  for  gain  might  fall.  I  do  not  say  that, 
had  the  indictment  oeen  laid  for  embezzling 
money  belonging  to  an  association,  of  the  property 
belonging  to  which  the  prisoner  was  a  joint 
beneficial  owner,  the  matter  would  have  been  free 
from  doubt ;  but  those  words  show  that  the  word 
copartnership  should  be  interpreted  in  its  ordinary 
le^l  sense,  and  I  am  therefore  of  opinion  that 
this  conviction  cannot  be  sustained. 

Field,  J. — I  am  of  the  same  opinion. 

Ha^wkiks,  J. — I  am  also  of  the  same  opinion. 
At  the  close  of  the  case  for  the  prosecution  I  was 
strongly  of  opinion  that  there  was  no  copartner- 
ship here  within  the  section,  and  I  had  consider- 
able doubts  whether  I  ought  not  to  stop  the  case 
instead  of  allowing  it  to  go  to  the  jury;  and  it 
was  only  after  the  strenuous  argument  made  on 
behalf  of  the  prosecution  that  1  allowed  the 
question  of  the  prisoner's  guilt  to  go  to  the  inry, 
and  reserved  this  case.  I  only  wisn  to  say  that  I 
should  certainly  not  have  done  so  had  I  thought 
that  counsel  would  not  have  been  instmcted  to 
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argne  in  support  of  the  conviction.    In  my  opinion 
this  conyiction  should  be  quashed. 

Wills,  J. — I  am  of  the  same  opinion. 

Conviction  quashed. 

Solicitor  for  the  prisoner,  Cray,  agent  for  Dixon 
and  Wall,  Newcastle. 


Friday,  Dec,  11, 1885. 

(Before  Lord  Coleridge,  C.J.,  Denman,  Field, 
Hawkins,  and  Wills,  JJ.) 

Reg.  v.  Webster,  (a) 

Criminal  Law  Amendment  Act  1885— GfirZ  under 
sixteen — Suffering  to  resort  to  or  he  in  or  upon 
premises  for  unlaw ful  purposes — DaugMer  living 
with  mother — Mother  permitting  prostitution  of 
daughter— 4S  8f  49  Vid,  c,  69,  ss,  6  and  12. 

Under  sect,  6  of  the  Criminal  Law  Amendment  Ad 
1885  a  mother  can  he  convicted  of  knowingly 
suffering  her  daughter,  of  the  age  mentioned  in 
the  section,  to  he  in  or  upon  premises  for  the  pur- 
pose therein  specified,  notwithstanding  the  fact 
that  such  premises  are  those  in  which  the  mother 
and  daughter  live  together,  having  no  other  home. 

Sect.  12  of  the  Ad  is  not  intended  to  deal  with  such 
a  case  to  tlie  exclusion  of  sed.  6,  hut  is  intended  to 
enable  the  court  to  vtiake  an  order  divesting  parents, 
Sfc,  of  authority  over  girls  in  resped  of  whom  sv^h 
parents,  &c.,  have  heen  convicted  of  an  offence 
under  sect.  6. 

Case  reserved  by  Denman,  J.  at  the  Autumn 
Assizes  1885  for  the  town  of  Nottingham  as 
follows : — 

fiebecca  Webster  was  indicted  under  48  &  49 
Vict.  c.  69,  8.  6,  for  that  "she  being  the  occu- 
pier of  premises  (mentioned)  unlawfully  and 
knowingly  did  suffer  one  Eliza  Ann  Webster, 
then  a  girl  of  above  the  age  of  thirteen  and  under 
the  age  of  sixteen,  to  resort  to  and  be  in  and  upon 
such  premises  for  the  purpose  of  being  unlaw- 
fully and  carnally  known  by  a  certain  man  (men- 
tioned)." 

Eliza  Ann  Webster,  mentioned  in  the  indict- 
ment, was  a  girl  of  the  age  of  fourteen,  and  was 
known  to  be  of  that  age  by  the  prisoner,  whose 
illegitimate  daughter  she  was.  She  lived  in  the 
prisoner's  house  »s  part  of  the  prisoner's  family, 
and  had  no  other  home.  There  was  no  evidence 
that  any  men  had  been  in  the  prisoner's  house 
before  the  night  of  the  11th  Sept.  1885. 

On  that  night,  about  11  p.m.,  Eliza  Ann  Webster 
was  seen  in  company  with  a  man  in  a  public- 
house,  and  afterwaras  walking  along  with  him 
in  the  street,  by  a  policeman,  who  lost  sight  of 
them  for  a  time,  out  afterwards  entered  the 
house  of  the  prisoner  at  about  twelve  o'clock 
at  nighti  and  found  the  prisoner  sitting  in  a 
lower  room  talking  to  two  men.  He  asked 
the  prisoner,  "  Who  was  upstairs  P  "  and  the  pri- 
soner answered,  "  Only  my  daughter."  The  police- 
man thereupon  went  upstairs,  and  found  Eliza 
Ann  Webster  in  bed  with  the  same  man  with 
whom-  be  had  first  seen  her.  The  man  came 
down,  and  took  his  shoes  from  under  a  chair 
directly  opposite  the  place  where  the  prisoner 
was  sitting,  and  swore,  after  being  cautioned,  that 
he  had  placed  them  there  before  going  upstairs  in 
the  prisoner's  sight,  and  that  he  and  Eliza  Ann 

(a)  Recited  byB.  Cvk^ikoham  Olin,  Esq.,  BoirlBter-at-Lair. 


left  the  room  together,  and  wont  upstairs  in  the 
prisoner's  sight. 

The  prisoner's  counsel  submitted  that  there 
was  no  evidence  of  a  resorting  to  or  being  in  or 
upon  the  premises  for  the  purpose  mentioned  in 
the  Act,  masmuch  as  the  girl  was  merely  there 
because  it  was  her  home,  and  that  the  Act  was 
not  intended  to  cover  the  case  of  a  single  isolated 
visit. 

I  told  the  jury  that,  if  they  were  satisfied  that 
the  girl,  being  to  the  prisoner's  knowledge  only 
fourteen  years  old,  went  upstairs  with  a  man  for 
the  purpose  of  having  connection  with  her,  and 
that  the  prisoner  knew  this,  and  made  no 
objection  to  it,  they  might  find  the  prisoner 
guilty,  even  in  the  absence  of  any  proof  of  any 
previous  misconduct  of  the  girL  The  jury  found 
ner  guilty. 

I  sentenced  the  prisoner  to  be  imprisoned  and 
kept  to  hard  labour  for  five  calendar  months,  but 
admitted  her  to  bail  and  respited  execution  under 
11  &  12  Vict.  c.  78,  s.  1,  until  the  Court  for  Crown 
Cases  Eeserved  should  have  decided  the  case. 

The  question  for  the  court  is,  whether  there  vras 
evidence  of  an  offence  under  48  &  49  Vict.  c.  69, 
s.  6,  and  whether  the  above  ruling  was  correct. 

By  sect.  6  of  the  Criminal  Law  Amendment 
Act  1885  (48  &  49  Vict.  c.  69),  it  is  enacted 
that, 

Any  person  who,  being  the  owner  or  oooupier  of  any 
premises,  or  having,  or  acting  or  assiBting  in,  the 
management  or  control  thereof,  indnces  or  knowingly 
Buffers,  any  girl  of  such  age  as  is  in  this  section 
mentioned  to  resort  to,  or  be  in  or  upon  snoh  premises 
for  ihe  purpose  of  being  unlawfnlly  and  carnally  known 
by  any  man,  whether  such  carnal  knowledge  is  intended 
to  be  with  any  particular  man  or  generally, 

(1.)  Shall,  if  such  girl  is  nnder  the  age  of  thirteen 
years,  bo  gnilty  of  felony,  and,  beinff  convicted  thereof, 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  kept 
-in  penal  servitude  for  life,  or  for  any  term  not  less  than 
five  years,  or  to  be  imprisoned  for  any  term  not  exceed- 
ing two  years,  with  or  Mrithout  hard  labour  ;  and 

(2.)  If  such  girl  is  of  or  above  the  age  of  thirteen  and 
under  the  age  of  sixteen  years,  shall  be  guilty  of  a  misde- 
meanour, and,  being  convicted  thereof,  shall  be  liable, 
at  the  discretion  of  the  court,  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without  hard 
labour. 

And  by  sect.  12  it  is  enacted  that, 

Where,  on  the  trial  of  any  offence  under  this  Act,  it  is 
proved  to  the  satisfaction  of  the  court  that  the  seduction 
or  prostitution  of  a  girl  under  the  age  of  sixteen  has 
been  caused,  encouraged,  or  favoured  by  her  father, 
mother,  guardian,  master  or  mistress,  it  shall  be  in 
the  power  of  the  court  to  divest  such  father,  mother, 
gfuardian,  master  or  mistress  of  all  authority  over  her, 
and  to  appoint  any  person  or  persons  yrilliiig  to  take 
charge  of  such  girl  to  be  her  guardian  until  she  has 
attained  the  age  of  twenty-one,  or  any  age  below  this  as 
the  court  may  direct,  and  the  High  Court  shall  have 
the  power  from  time ,  to  time  to  rescind  or  vary  such 
order  by  the  appointment  of  any  other  person  or  persons 
as  such  guardian,  or  in  any  other  respect. 

Horace  Smith,  for  the  prisoner,  submitted 
that  the  section  was  not  intended  to  apply  to  the 
case  of  a  girl  living  at  home  with  her  mother  or 
father.  The  daughter  had  no  other  place  to  be 
in,  and  the  object  of  the  Act  was  to  protect  girls 
away  &om  their  parents.  Sect.  6  contemplated 
persons  occupying  houses  and  permitting  girls  to 
live  in  or  resort  to  them  for  the  purposes  of 
prostitution,  and  not  a  mother  ana  diaughter 
living  in  the  same  house  and  being  immoral. 
The  mother  wa^i  bound  to  feed  and  clothe  the 
daughter,  and  it  was  not  suffering  her  to  be  in 
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her  own  home.  ThA  case  was  one  which  was 
clearly  within  sect.  12,  and  a  case  which  was 
within  that  section  could  not  be  within  sect.  6. 
If  the  mother  suffered  the  daughter  to  be  in  the 
house  at  all,  it  was  a  suffering  her  to  be  there  for 
all  the  purposes  necessary  for  her  living  there, 
and  the  mother  should  not  be  convicted  for 
suffering  that  which  she  could  not  prevent. 

H,  Y.  Sta/nger,  for  the  prosecution,  was  not 
called  upon  by  the  court. 

Lord  Coleridge,  C.J.— I  am  clearly  of  opinion 
that  this  conviction  must  be  afiSrmed.  The  indict- 
ment is  laid  under  sect.  6  of  the  Criminal  Law 
Amendment  Act  1885,  which  enacts  that :  *'  Any 
person  who,  being  the  owner  or  occupier  of  any 
premises,  or  having,  or  acting  or  assisting  in,  the 
management  or  control  thereof,  induces  or  know- 
ingly suffers  any  girl  of  such  age  as  in  this  section 
mentioned  to  resort  to  or  be  in  or  upon  such 
premises  for  the  purpose  of  being  unlawf nll^r  and 
carnally  known  by  any  man,"  shall  be  guilty,  if  the 
girl  is  under  thirteen  years,  of  felony ;  and  if  the 
girl  is  of  or  above  the  age  of  thirteen,  and  under 
the  age  of  sixteen,  of  a  misdemeanour.  Now,  in 
this  case  the  mother  of  the  girl,  who  was  the  sub- 

i'ect  of  the  offence,  lived  with  her,  and  the  girl 
wrought  home  a  man,  who  took  off  his  shoes  in  the 
presence  of  the  mother,  and  went  up  to  the  bed- 
room with  the  daughter.  There  is  no  further 
proof  of  what  happened  after  they  went  upstairs, 
except  that  shortly  after  the  police  constable 
came  in,  and  the  mother  then  denied  that,  there 
was  anyone  in  the  house.  Now,  the  question  is, 
did  the  mother,  under  those  circumstances,  suffer 
the  daughter  to  be  in  or  upon  the  premises  for 
the  purpose  of-  being  unlawfully  and  carnally 
known  by  a  man  P  I  confess  that,  but  for  the 
argument  of  Mr.  Smith,  I  should  have  thought 
that  she  had  committed  an  offence  within  the 
Act  was  clear.  That  she  is  within  the  words  of 
the  section  is  plain.  She  suffered  her  daughter 
to  be  on  the  premises  for  the  purpose  of  being 
unlawfully  and  carnally  known  by  the  man  who 
went  upstairs  with  her,  because    she  knew  the 

firFs  age,  saw  her  go  upstairs,  and  did  not  forbid 
er  doing  so,  or  try  to  prevent  her  from  doing  so. 
It  is  obvious  that  they  were  goine  upstairs  for  an 
unlawful  purpose,  and  the  mother  might  have 
turned,  or  at  least  tried  to  turn,  away  the  man. 
Therefore,  she  without  question  suffered  her 
daughter  to  be  in  such  premises  for  the  purpose 
of  being  unlawfully  and  carnally  known  by  a  man 
and  knew  that  her  daughter  was  under  the  age  of 
sixteen.  The  case  is  within  the  clear  words  of  the 
Act ;  but  it  is  said  that  a  mother  is  not  within 
the  spirit  of  the  Act.  We  know,  unfortunately, 
however,that  the  relation  of  parent  and  child  is  most 
grievously  abused,  and  we  are  asked  to  suppose  that 
those  who  are  responsible  for  this  Act  of  Parliament 
with  that  knowledge  have  deliberately  left  out 
words  which  would  render  this  the  worst  possible 
kind  of  case  punishable.  It  is  said,  but  tne  facts 
in  this  case  are  within  sect.  12,  and  not  within 
sect.  6.  Now,  what  does  sect.  12  say  P  It  says : 
"  Where  on  the  trial  of  any  offence  under  this  Act 
it  is  proved  to  the  satisfaction  of  the  court  that 
the  prostitution  of  a  girl  under  the  age  of  sixteen 
has  been  caused,  encouraged,  or  favoured  by  her 
mother,  it  shall  be  in  the  power  of  the  court  to 
divest  such  mother  of  all  authority  over  her,"  and 
by   order  the    court  may  direct  under  whose 


guardianship  she  is  to  be.  Mr.  Smith,  upon  that, 
says  it  is  the  only  remedy.  I  do  not  see  that  at 
all.  I  do  not  intend  what  I  am  about  to  say  as 
exhaustive  of  that  section,  but  {inter  aim)  its 
effect  in  my  opinion  is  this :  It  enacts  that  a 
father  or  mother  guilty  of  conduct  which  is  punish- 
able under  sect.  6  shall  be  liable  under  the  12th 
section,  and  liable  to  be  deprived  of  that  control 
which  they  have  been  proved  to  have  been  incom- 
petent to  exercise  and  therefore  I  am  of  opinion 
that  sect.  6  was  intended  to  cover  the  case  of  a 
parent  suffering  his  or  her  daughter  to  be  in  or 
upon  the  premises  where  they  live  for  the  purpose 
of  being  unlawfully  and  carnally  known  by  any 
man,  and  that  this  conviction  must  be  affirmed. 

Denman,  J. — ^I  am  of  the  same  opinion.  I  had 
no  doubt  in  my  own  mind  when  I  reserved  the 
case;  but  I  thought  it  desirable,  the  question 
having  been  very  ably  put  before  me,  that  it 
should  be  settled  once  for  all,  and  as  it  was  just 
one  of  those  points  upon  which  I  could  conceive 
other  persons  entertaining  a  different  opinion.  I 
cannot  say  that  I  ever  thought  it  anything  but 
clear  that  sect.  6  does  apply  to  mothers  and 
fathers  living  with  their  families,  and  1  am^  of 
opinion  that  the  conviction  was  right. 

Field,  Hawkins,  and  Wilus,  JJ.  were  of  the 

same  opinion.  Conviction  affirmed. 

Solicitors  for  the  prosecution,  The  Solicitors  to 
the  Treasury, 


Friday,  Dec.  11, 1885. 

(Before  Lord   Coleridge,  C.J.  Denman,  Field, 
Hawkins,  and  Wills,  JJ.) 

Eeg.  v.  Burgess,  (a) 

Compounding  a  felony — Indictment — Absence  of 
allegation  of  abstention  from  prosecution — 
Commission  of  offence  by  other  than  owner  of 
stolen  property — Theft-bote. 

The  offence  of  compounding  a  felony  is  complete 
at  the  time  when  the  agreement  to  abstain  from 
prosecuting  is  made;  and  it  is  not  necessary 
therefore  in  an  indictment  for  such  an  offence  to 
allege  tliat  the  prisoner  did  abstain  fivm  prose" 
cutingy  and  that  by  reason  of  such  abstention  the 
thief  escaped  prosecution. 

Any  person  having  knowledge  that  a  felony  has 
ieen  committed^  and  entei'ing  into  an  agreement 
to  abstain  from  prosecuting,  or  to  hinder  the 
ends  of  justice,  is  guilty  of  the  offence  of  coni" 
pounding  a  felony ;  and  that  offence  is  not  cent' 
fined  to  the  owners  of  stolen  property  entering 
into  such  agreemsrds. 

Case  reserved  for  the  opinion  of  the  court  by  the 

Recorder  of  the  city  of  London,  as  follows : — 

At  the  July  sessions  of  the  Central  Criminal 

Court  William  Henry  Burgess  was    arraigned 

before  me  on  an  indictment  of  which  the  following 

is  a  copy : 

Central  Criminal  Conrt  to  wit.  The  jarors  for  our 
Lady  the  Qneen  upon  their  oath  present  that  heretofore, 
to  wit,  in  the  year  of  oar  Lord  1885,  one  Arthur  Bagley 
feloniously  did  steal,  take,  and  car^  away  oertain 
money,  to  wit,  to  the  amount  of  28«.  of  the  moneys  of 
Henry  Bedford,  against  the  peaoe  of  our  said  I'O^  the 
Queen,  her  Crown  and  dignity,  and  that  William  Henry 
Burgess,  well  knowing  the  saia  felony  to  have  been  done 
and  committed  by  the  said  Arthur  Bagley  as  aforesaid, 

(a)  Beportod  by  B.  Cunninoham  Glbn,  Esq.*  Barrister-auLaw. 
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and  oontriyipf:  and  intendinff  to  pervert  the  dae  oonrse 
of  law  and  instice,  and  to  oaoBe  and  procure  the  said 
Arthur  Bagfley  for  the  felony  aforesaid  to  escape  with 
impunity,  afterwards,  to  wit,  on  the  5th  day  of  July  in 
the  ^ear  aforesaid,  in  the  county  of  Surrey,  and  within 
the  jurisdiction  of  the  said  court,  unlawfully  and  for 
gains  sake  did  compound  the  said  felony  with  the  said 
Arthur  Bagley,  and  did  then  exact,  take,  receive,  and 
have  from  the  said  Arthur  Bagley  the  sum  of  288.  for 
and  as  a  reward  for  compoundin;?  the  said  felony,  and 
desisting  from  prosecuting  the  said  Arthur  Baglev,  and 
for  procuring  tnat  the  said  Arthur  Baglev  should  not 
be  prosecuted  for  the  felony  aforesaid,  to  the  great 
hindrance  of  justice  in  contempt  of  our  said  Lady  the 
Queen  and  her  laws,  and  against  the  peace  of  our  said 
Lady  the  Queen,  her  Crown  and  dignity. 

Before  plea  pleaded  the  prisoner's  counsel 
moTed  to  quash  the  indictment  on  the  ground 
that,  though  it  professed  to  charge  the  prisoner 
with  the  oifence  of  compounding  a  felony,  it  did 
not  in  fact  disclose  any  offence,  there  being  no 
allegation  that  the  prisoner  desisted  fr6m  prose- 
cuting the  felon,  which,  he  contended,  was  a 
material  part  of  the  offence  of  compounding  a 
felony,  and  that  if,  after  receiving  money  from 
the  felon  as  an  inducement  not  to  prosecute,  the 

Erisoner  had  in  fact  prosecuted,  no  offence  would 
ave  been  committed,  and  he  cited  Bex  y.  Stone 
and  others  (4  C.  &  P.  379). 

For  the  prosecution  it  was  contended  that  the 
offence  couBisted  in  the  corrupt  agreement  not  to 
prosecute.  I  declined  to  quash  the  indictment, 
and  the  prisoner  then  pleaded  not  guilty  to  ic. 
The  case  proceeded,  and  it  was  then  proved 
that  at  the  end  of  March  last  the  prisoner  was 
employed  to  levy  a  distress  for  two  weeks  rent, 
amounting  to  28ff.,  on  the  goods  of  a  Mr.  Bedford, 
and  that  upon  that  occasion  Arthur  Bagley, 
whilst  in  possession  as  the  prisoner's  assistant, 
stole  the  sum  of  288.  belonging  to  Mr.  Bedford, 
from  a  drawer  in  Bedford's  room,  and  absconded. 
Prisoner  was  informed  of  this  fact  by  Bedford, 
and  urged  Bedford  to  put  the  matter  into  the 
hands  of  the  police,  but  Bedford  told  prisoner  he 
would  leave  it  in  his  hands,  and  the  prisoner  on 
the  3rd  April  gave  information  of  the  theft  to 
the  police.  The  prisoner  on  the  11th  June 
entered  into  communication  with  the  stepfather 
and  mother  of  Arthur  Bagley,  and  suggested  to 
the  mother  that  she  should  send  her  son  to  see 
him  and  compromise  with  him,  as  Mr.  Bedford 
was  willing  to  take  the  money  by  instalments 
weekly  or  any  how  he  could  pay  it,  and  then  he, 
Bagley,  would  be  perfectly  free,  and  eventually 
he  handed  to  the  mother  a  paper  of  which  the 
following  is  a  copy : 

I,  W.  H.  Burgess,  undertake  not  to  charge  Arthur 
Bagley  with  any  criminal  case  that  I  have  now  against 
him  on  the  money  being  provided  to  pay  what  he  took 
from  Peokham-road  whilst  in  possession,  viz.,  30«. — 
W.  H.  Burgess.    June  29,  1885. 

On  the  5th  July  the  stepfather  went  with 
Arthur  Bagley  to  the  prisoner's  house  and  paid 
him  11.  which  he  told  him  he  had  received  from 
Arthur  Bagley,  and  at  the  same  time  signed  and 
gave  to  the  prisoner  an  I  O  U  for  be.  which  the 
prisoner  wrote  out,  and  the  prisoner  wrote  a 
receipt  at  the  foot  of  the  paper  above  referred  t-o 
in  the  following  words  : 

Se^eived  the  sum  30».  as  stated  above.— W.  H. 
Burgess.    July  6, 1885.    William  H.  Hayward. 

The  prisoner  then  told  Bagley  that  things  were 
all  right,  and  he  was  a  free  man,  as  he  lubd  paid 


the  money.    Bagley  afterwards  paid  5s.  to  the 
wife  of  the  prisoner,  and  got  back  the  I O  U. 

On  the  14th  July  Bagley  was  arrested  by  the 
police  upon  the  information  of  the  offence,  and 
the  description  of  him  which  had  been  given  by 
the  prisoner  in  April,  and  upon  the  evidence 
of  Mr.  Bedford  he  was  convicted  summarily 
before  the  magistrate.  At  the  close  of  the  case 
for  the  prosecution  the  prisoner's  counsel  sub- 
mitted tnat  there  was  no  case  to  go  to  the  jury ; 
that  the  owner  of  the  property  stolen,  or  a  person 
whose  evidence  should  be  necessary  to  convict 
the  tkief ,  are  the  only  persons  who  can  compound 
a  larceny,  and  that  in  this  case  the  prisoner  was 
not  a  necessary  witness  on  the  trial  of  Bagley, 
and  that  therefore  his  undertaking  not  to  charge 
Bagley  with  a  criminal  offence  could  not 
impede  the  course  of  justice.  I  overruled  the 
objection,  and  the  jury  found  the  prisoner  guilty. 
I  reserved  judgment,  and  admitted  the  prisoner 
to  bail  until  the  case  shall  have  been  decided  by 
this  court. 

The  questions  for  the  court  are,  viz.,  1.  Whether 
the  indictment  was  bad  on  the  face  of  it  as  not 
disclosing  an  offence  at  law,  and  ought  to  have 
been  quashed.  2.  Whether  there  was  any  evi- 
dence to  be  left  to  the  jury  upon  this  indictment. 
In  the  event  of  the  court  being  of  opinion  that 
the  indictment  was  bad,  Or  that  there  was  no 
evidence  against  the  prisoner  of  the  offence 
charged  in  the  indictment,  the  conviction  is  to  be 
quashed ;  otherwise  it  is  to  be  affirmed. 

Bumiey  for  the  prisoner,  submitted  that  the 
indictment  was  bad,  inasmuch  as  it  failed  to 
allege  that  the  prisoner  had  in  fact  desisted  from 
prosecuting,  and  that  the  thief  had  thereby 
escaped  prosecution.  In  Bex  v.  Stone  (4  C.  &  P. 
379),  which  was  the  only  reported  case  upon  the 
subject,  it  was  held  that  where  in  an  indictment 
it  is  averred  that  the  defendant  did  desist,  and 
from  that  time  hitherto  had  desisted  from  all 
further  prosecution,  and  it  appeared  that  after 
the  alleged  compounding  he  prosecuted  the 
offender  to  conviction,  there  must  be  an  acquittal. 
So  here,  had  the  indictment  contained  the  neces- 
sary allegations,  the  fact  that  it  was  proved 
that  Bagley  was  prosecuted  would  have  entitled 
Burgess    to    an    acquittal.     [Hawkiijs,  J. — ^The 

Suestion  here  is,  whether  the  allegation  that 
iurgess  desisted  from  prosecuting  was  a  neces- 
sary allegation.]  The  offence  of  compounding  a 
felony  does  not  consist  of  the  taking  of  the  money 
for  the  desisting  merely^  but  in  actual  desisting 
and  allowing  the  thief  to  escape  punishment  as 
well.  To  make  such  an  agreement  as  the  prisoner 
made  might  be  a  common  law  misdemeanour,  but 
that  was  not  the  offence  of  compounding  a  felony 
with  which  he  was  charged.  [Wills,  J. — Com- 
pounding a  felonv  is  hardly  an  accurate  term ;  it 
cannot  be  more  than  an  attempt  to  compound,  for 
an  effectual  compounding  cannot  take  place. 
According  to  your  contention,  if  a  man  makes  an 
illegal  agreement,  and'  that  agreement  is  com- 
pletely carried  out,  he  is  guilty,  but  if  he  adds  to 
the  offence  of  making  that  illegal  agreement  a 
fraud  upon  the  man  with  whom  he  made  the 
agreement  by  breaking  it,  he  is  not  guilty. 
Field,  J. — Assume  such  an  agi*eement  to  be  legal, 
how  could  the  money  be  recovered  P  Time  would 
not  rtin  against  a  prosecution,  which  might  take 
place  after   proceedings   taken   to   recover  the 
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money.]  As  to  the  second  question,  as  no  one 
can  be  convicted  of  larceny  except  on  the  evi- 
dence of  the  owner  of  the  property  stolen,  the 
prisoner  not  being  the  owner  could  not  control 
the  prosecution,  and  therefore  could  not  compound 
the  felony.  The  old  term  for  this  offence  was 
theft-bote,  which  meant  the  buying  back  a  theft, 
and  all  the  text-books  and  indictments  treat  the 
offence  as  one  which  could  only  be  committed 
by  the  owner  of  stolen  property  :  (Hawkins,  P.  C. 
ch.  7,  s.  7 ;  Lord  Coke,  Inst.  3,  c.  61,  p.  134.)  The 
owner  of  the  money  stolen  gave  the  prisoner  no 
authority  to  compound  the  felony,  he  only  asked 
the  pr  soner  to  save  him  trouble  by  communi- 
cating with  the  police.  The  precedent  given  in 
2  Chitty  C.  L.  1st  edit.  p.  220,  which  is  repeated 
in  Archbold,  contains  the  allegation  that  the 
prisoner  is  the  owner  of  the  ^ods.  The  offence 
here,  if  anything,  was  misprision  of  felony,  but  of 
that  the  prisoner  was  not  mdicted. 

Poland,  on  behalf  of  the  Crown,  was  only  called 
on  as  to  the  second  question,  and  submitted  that 
the  offence  was  one  against  the  in*;erest  of  public 
justice,  and  was  not  to  be  limited  in  the  way 
suggested.  If  a  manager  of  a  bank  entered  into 
an  agreement  not  to  prosecute  a  clerk  who  had 
stolen  money  belonging  to  the  bank,  it  could  not 
be  said  that  he  was  not  guilty  of  compounding  a 
felony  because  he  was  only  a  servant  of  the  bank. 
Any  person  could  institute  a  prosecution  in  the 
name  of  the  Crown  until  stopped  by  the  Attorney- 
General  entering  a  nolle  prosequi,  and  there  was 
nothing  therefore  to  have  prevented  the  prisoner 
here  from  prosecuting.  [He  was  here  stopped  by 
the  Court.] 

Lord  Coleridge,  C.J. — ^We  are  asked  two  ques- 
tions, the  first  of  which  is,  whether  the  indictment 
against  the  prisoner  is  bad  on  the  face  of  it 
because  it  is  said  it  does  not  disclose  any  offence 
at  law ;  and  the  second  of  which  is,  whether  there 
was  any  evidence  upon  the  facts  stated  which 
ought  to  have  been  left  to  the  jury  upon  the 
indictment.  Now  let  us  take  these  questions  one 
bv  one.  It  is  admitted  that  the  indictment  does 
charge  a  complete  offence,  if  the  offence  of  com- 
pounding a  felony  is  complete  without  it  being 
essential  that  there  should  have  been  an  actual 
abstaining  from  prosecuting  for  the  felony.  The 
agreement  charged  here  was,  that  the  prisoner 
for  a  sum  of  money  would  desist  from  prosecuting, 
and  would  promise  that  the  man  Bagley  should 
not  be  prosecuted,  and  in  fact  Bagley  was  prose- 
cuted. It  is  suggested  that  the  indictment  is  not 
good,  because  it  ought  to  have  gone  on  to  say 
that  the  prisoner  did  not  abstain  from  prose- 
cuting, and  that  if  such  allegation  had  been 
contained  therein  it  would  have  been  negatived 
by  the  evidence.  Now  the  question  is,  when  is 
the  offence  of  compounding  a  felony  completed. 
If  it  is  not  completed  until  there  has  been  an 
absolute  abstaining  from  prosecuting,  the  result 
would  be  that  a  man  might  abstain  from  prose- 
cuting for  six  or  seven  years,  and  at  the  end  of 
all  that  time,  during  which  the  felon  is  supposed 
to  be  innocent,  if  there  were  a  prosecution  there 
would  be  no  offence  of  compounding  a  felony 
committed ;  and,  therefore,  the  breach  of  the 
agreement  is  said  to  make  that  unindictable 
which  up  to  that  time  had  been  indictable.  The 
result  of  that  argument  leads,  as  was  shown  by 
my  learned  brother  Wills  during  the  course  of 


the  argument,  to  a  redudio  ad  ahsurdum.  That 
is  to  say,  that  if  a  man  makes  an  agreement  to 
compound  a  felony,  and  the  offence  of  com- 
pounding the  felony  is  completed  by  the  fact  of 
his  abstaining  from  prosecuting,  he  is  guilt}[,  but 
if  he  adds  to  the  offence  which  ne  has  committed, 
by  committing  a  breach  of  that  agreement,  he  is 
not  guilty  of  compounding  a  felony.  Therefore 
you  may  make  an  agreement  to  hinoer  the  course 
of  justice,  and  if  vou  do  not  further  the  ends  of 
justice  you  are  liaole  to  be  prosecuted ;  but  if  you 
break  that  agreement,  ana  you  do  further  the 
ends  of  justice,  you  are  not  liable  to  be  prose- 
cuted. There  can  be  no  doubt,  to  my  mind,  that 
the  agreement  itself  is  illegal — authorities  as  long 
ago  as  the  last  century  show  that  it  is  so ;  and 
it  cannot  be  said  not  to  be  indictable  because  the 
agreement  is  subsequently  broken.  It  seems  to 
me  that  it  is  sufficient  to  complete  the  offence  of 
compounding  a  felony  if  you  make  the  agree- 
ment not  to  prosecute,  and  I  am  of  opinion,  there- 
fore, that  the  indictment  is  perfectly  good  in 
charging  that  the  prisoner  received  the  sum  of 
money  for  compounding  the  felony,  and  for  desist- 
ing from  prosecuting,  without  charging  that  he  did 
BO  desist,  and  that  an  offence  of  compounding  a 
felony  is  charged  by  this  indictment.  The  next 
question  is,  whether  any  evidence  was  given  in 
support  of  the  indictment  which  ought  to  have 
been  left  to  the  jury.  The  evidence  was  this, 
that  the  prisoner  not  being  the  owner  of  the 
money  stolen  made  an  agreement  with  the  thief 
who  stole  it  that  he  would  not  prosecute  him  if 
he  (the  thief)  would  pay  a  certain  sum  of  money. 
That  is  what  was  proved,  and  the  only  ground 
which  was  suggested  by  the  very  ingenious  argu- 
ment on  behalf  of  the  prisoner  was  this :  that 
the  person  who  so  agreed  and  so  compounded, 
and  but  for  the  breach  of  his  own  agreement 
would  have  compounded  the  felony,  was  not  the 
owner  of  the  money  which  had  been  stolen ;  that 
the  money  was  Mr.  Bedford's,  and  that  he  was 
not  the  person  who  made  the  agreement,  nor  was 
he  cognisant  of  the  agreement  having  been  made ; 
and  the  question  is  whether  upon  those  facts  the 
prisoner  can  be  convicted  of  compounding  a 
felony.  I  am  clearly  of  opinion  that  a  common 
law  misdemeanour  has  both  been  stated  and 
found  against  the  prisoner.  He  has  hindered,  or 
rather  persuaded  another  man  that  he  intended 
to  do  all  he  could  do  to  hinder  the  course  of 
justice.  Now  it  has  been  contended  in  the  argu- 
ment on  behalf  of  the  prisoner  that  the  offence 
of  compounding  a  felony  as  alleged  here  is  an 
innovation,  and  it  is  said  that  this  offence  is 
really  the  offence  known  in  the  old  days  as 
"  theft-bote ; "  and  that  of  the  old  crime  of  theft- 
bote  no  one  could  be  guilty  except  he  who  was 
the  owner  of  the  goods  which  had  been  stolen. 
Now  I  do  not  deny  that  in  the  older  books,  and 
especially  in  Lord  Coke's  work,  language  is  used 
which  seems  to  imply  that  the  writers  considered 
theft-bote  could  only  be  committed  by  the  owner 
of  stolen  property,  and  it  is  obvious  that  in 
almost  all  cases  of  theft-bote  the  party  guilty 
would  most  probably  be  the  owner  of  the  goods. 
But  it  is  equally  obvious  that  those  writers  had 
not  the  question  present  to  their  minds,  whether 
any  person  other  than  the  owner  of  Htolen 
property  could  also  be  guilty  of  the  crime.  In 
Stamford's  Pleas  of  the  Crown  also,  under  the 
title  "Theft-bote,"  language  will  be  found  which 
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looks  as  if  that  writer  meant  that  the  person 
who  is  prosecuted  for  the  offence  of  theft-bote 
must   be  the   owner  of   the  goods   which  were 
stolen;   and  for  this  reason,  no  doubt,  that  in 
ninety-nine  cases  out  of  every  hundred  the  person 
prosecuted  for  the  offence  would  be  the  owner  of 
the    goods.     And  one  can  easily  see   for  that 
reason  why  the  language  of  these  old  authorities — 
great  men  undoubtedly — when  such  a  question  as 
this  was  not  present  to  their  minds  why  their 
language  should  be  such  as  to  appear  to  limit 
the  commission  of  the  offence  to  the  owner  of 
the  property  which  was  stolen.    But  I  observe 
that  in  not  one  case  are  there  any  negative  words 
used  which  have  the  effect  of  saying  that  this 
offence  can  alone  be  committed  by  the  owner  of 
the  goods.    It  is  clear  that  it  can  be  committed 
by  the  owner  of  the  goods,  and  in  ninety-nine 
cases  out  of  a  hundred,  as  I  have  said,  it  would 
in  all  probability  be  the  owner  who  would  commit 
it.    But  at  all  events  the  language  used  by  Sir 
William  Blackstone  seems  to  me  very  clearly  to 
show  that  in  his  mind   the   possibility  of   the 
commission  of  the  offence  was  not  limited  to  the 
owners  of  stolen  property.    I  agree  that  he  does 
not  say  so,  but   to   my  mind  the  definition  of 
"theft-bote"  of   Sir  William  Blackstone  (4  Bl. 
134)  seems  to  show  that  that  great  authoritv  clearly 
thought  that  others  than  owners  of  stolen  pro- 
perty could  be  guilty  of  the  offence.     Now  he 
says-^and  I  need  not  read  the  definition  given  by 
him  of  th9  offence  itself,  but  after  stating  what 
the  definition   is,  he  goes  on  to  say:   "This  is 
frequently   called   compounding  of   felony,   and 
formerly  was  held  to  make  a  man  an  accessory, 
but  is  now  punished  only  with  fine  and  imprison- 
ment.    This    perversion  of  justice,    in  tne  old 
Gothic    constitutions,   was    liable   to  the    most 
severe  and  infamous  punishment,  and  the  Salic 
law,   "latroni  eum   similem  habuit,  qui  justum 
celare  vellet,  et  occulte  sine  judice  compositionem 
ejus  admittere."    Now  those  words  are  singularly 
clear,  and  are  quite  general,  and   Sir  William 
Blackstone  seems  to  have  thought  that  this  defi- 
nition in  the  Salic  law  was  a  sound  one,  and,  as  I 
construe  his  words,  to  have  thought  that  the 
offence  of   theft-bote  on  compounding  a  felony 
could  be  committed  by  others  than  the  owners  of 
stolen  property.    Other  men  might  draw  opposite 
conclusions,  and  I  admit  that  it  is  capable  of 
argument ;  but  to  my  mind  Sir  William  Blackstone 
had  present  to  him,  when  he  made  use  of  those 
words,  the  possibility  of  persons  other  than  the 
owner  of  the  goods  compounding  the  offence,  and 
in  my  mind  his  words  include  anyone  who  has  as 
here  secretly  agreed  to  shield  a  thief.    Fot*  these 
reasons,  therefore,  I  am  of  opinion  that  this  con- 
viction should  be  affirmed. 

DsmcAif,  Field,  Hawkins,  and  Wills,  JJ.  were 
of  the  same  opinion. 

Cowviction  affirmed. 

Solicitors  for  the  prosecution,  Tlie  Solicitors  to 
the  Treaawry. 
Solicitor  for  the  prisoner,  T.  W,  BiUon, 
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Juiie  15  and  16, 1885. 
(Before  Cotton,  Lindley,  and  Fry,  L.JJ.) 

HoRXER  v.  The  Whitechapel  District   Board 

OF  Works,  (a) 

APPEAL  prom   the   CHANCERY   DIVISION. 

Market  right» — Public  way  across  market — Erection 
of  posts  to  protect  public — District  board  of 
works—Metropolis  Local  Management  Act  1855 
(18  ^  19  Vid.  c,  120),  ss,  91,  108. 

Tlie  plaintiffs  the  owner  of  a  marlcety  prilled  dovjn 
certain  Tiouses  in  order  to  increase  the  size  of  the 
market,  and  a  district  board  of  works  gave  him 
notice  of  their  intention,  by  virtue  of  the  poioer 
given  to  them  by  sect.  108  of  the  Metropolis  Local 
Management  Act  1855,  to  place  posts  by  the  side 
of   certain  priblic  footpathe    leading  into    the 

.  market,  in  order  to  preserve  the  rights  of  the 
public  and  insure  the  safety  of  foot  passengers  by 
preventing  carts,  Sfc,  from  going  over  what  had 
formerly  been  tlie  footpath  in  front  of  the  houses 
pulled  doum. 

Held  {affii'Tninff  the  decision  of  Bacon,  V.C.,  51 
L.  T.  r^it.  y,  8.  414),  that  the  plaintiff  having 
proL\d  that  the  posts  would  interfere  with  tne 
enjoyment  of  his  market  rights,  the  case  came 
within  the  exception  in  sect.  91  of  18  ^  19  Vict, 
c.  120,  and  thai  the  boa/rd  rmist  be  restrained  from 
putting  up  the  posts. 

This  was  an  appeal  from  a  decision  of  Bacon, 
y.C,  granting  an  injunction  restraining  the 
defendants  from  putting  up  certain  posts,  which 
they  alleged  were  necessary  to  protect  the  public 
footpath.  The  facts  and  arguments  appear  suffi- 
ciently from  the  report  of  the  case  in  the  court 
below  (51  L.  T.  Rep.  N.  S.  414),  and  from  the 
judgments  of  the  Court  of  Appeal. 

Fvnlay,  Q.C.,  GoU,  and  Qore,  for  the  appellants. 

Sir  Hardinge  Qiffard,  Q.C.,  Crossley,  Q.O.,  and 
Vernon  Smith,  for  the  respondent,  were  not  called 
on. 

Cotton,  L.J. — ^This  is  an  appeal  from  a  judg- 
ment of  Bacon,  V.C.,  granting  an  injunction,  at 
the  instance  of  Mr.  Horner,  the  lessee  of  the 
Spitalfields  Market,  restraining  the  Whitechapel 
District  Board  of  Works  from  putting  posts  at 
the  edge  of  what  one  may  call  a  footway.  This 
market  is  now  held  under  a  franchise  in  or  near  a 
particular  square,  and  in  the  course  of  time  the 
shape  which  the  market  took  was  this  :  There 
was  a  block  of  buildings  in  a  square  intersected 
by  four  streets,  called  East-street,  West-street, 
^orth-street,  and  South-street,  and  in  the  centre 
was  the  nucleus  of  the  market.  The  market,  as 
has  been  decided,  was  not  confined  to  that  centre, 
but  extended  not  only  to  these  streets — East- 
street,  West-street,  South-street,  and  North- 
street — ^but  also  into,  and  could  be  exercised  in, 
the  adjoining  streets.  Now,  the  present  plaintiff 
has  done  this:  The  accommodation  in  the 
market  being  somewhat  restricted,  he  pulled 
down  certain  buildings  which  belonged  to  him, 
and  which  were  in  the  subsidiary  square  formed 

(a)  Reported  by  W.  0.  Biss,  Eaq.,  Bftrri8ter-*t-Law. 
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by  these  streets,  which  take  their  names  from  the 
points  of  the  compass,  and  used  the  vacant  space 
there  as  a  market,  using  it  in  conjunction  with  the 
centre,  so  as  to  make  the  market  in  the  centre  of 
these  streets  more  convenient,  and  I  understand 
he  is  going  to  put  up  posts  by  the  market  build- 
ings in  the  centre.  Now,  what  the  board  of 
works  have  done  is  this :  They  have  declined 
to  accede  to  the  request  made  by  the  plaintiff  that 
they  should  pave  that  portion  of  the  footway  in 
East-street,  West-st.»'eet,  South-street,  and  North- 
street,  which  was  left  by  this  operation  of  pulling 
down  the  houses,  in  such  a  way  that  carts,  &c., 
can  go  over  that  which  was  formerly  the  foot- 
way only,  and  get  into  what  he  had  made  a 
vacant  space  to  be  used  for  market  purposes, 
but  they  threatened  and  intended  to  put  up 
posts  by  the  side  of  the  old  footway  where  that 
footway  abutted  on  the  carriage  or  cart  way  into 
the  central  space.  This  action  was  commenced 
to  restrain  them  from  so  doing,  and  the  injunction 
was  granted.  Now,  undoubtedly,  under  the 
power  which  this  board  have,  they  can,  under 
ordinary  circumstances,  put  up  posts  at  the  edge 
of  any  footway  so  as  to  make  it  secure  for 
passengers.  But  here,  what  is  the  evidence  P  It 
IS  that  the  putting  up  of  these  posts,  when  they 
are  put  up,  will  materially  interfere  with  the 
necessary  access  of  carts  to  the  central  square.  It 
is  in  evidence  that  the  streets  are  from  fourteen  to 
fifteen  feet  wide,  by  which  I  mean  the  carriage  or 
waggon  way ;  and  that  railway  waggons,  par- 
ticularly, are  of  such  a  width  that  two  cannot 
pass  without  the  boxes  of  the  wheels  projecting 
over  the  ambit  of  the  footway,  and  these  posts, 
if  put  up  on  the  outside,  as  is  proposed,  oi  that 
which  was  once  the  carriage  way,  would  prevent 
two  waggons  from  passing  one  another  in  these 
streets.  That  would  be,  therefore,  a  material 
interference  with  the  access  to  the  market  and 
with  the  exercise  by  the  plaintiff  of  the  franchise 
which  is  granted  to  his  lessors.  But  it  does  not 
depend  only  on  the  evidence  as  to  the  access 
by  the  waggons.  It  is  in  evidence  that  the 
porters  who  carry  heavy  weights  to  and  from  the 
central  space  would  be  materially  incommoded 
by  the  posts,  if  put  up  in  the  place  intended, 
and  would  also  be  incommoded  if  they  were  put 
up  not  on  that  side,  but  on  the  other  side  of  the 
footway.  I  mention  that  for  this  reason :  that 
here  the  injunction  is  granted  generally— that  is 
to  say,  not  only  to  restrain  them,  the  defendants, 
from  putting  up  these  posts  so  as  to  interfere  with 
the  access  to  the  market,  but  generally ;  and  I 
mention  therefore  the  fact  that  whichever  side 
of  the  pathway  these  posts  are  put  up,  they  would 
interfere  with  those  who  have  the  right  of  access 
to  the  market,  and  would  interfere  with  the  exer- 
cise of  the  !&*anchise.  But  was  the  mjunction 
right  P  The  defendants  say  that  they  intended 
to  put  them  up  in  the  exercise  of  their  statutory 
power.  Now,  one  cannot  disregard  the  91st  sec- 
tion of  the  18  &  19  Vict.  c.  120,  which  provides 
that  "  Save  as  regards  the  appointment  of  auditors, 
nothing  in  this  Act  shall  divest  the  vestry  of  any 
parish,  or  any  commissioners,  or  any  burial  board 
appointed  by  any  vestry,  of  any  powers  or  pro- 
perty vested  in  them  ....  and  nothing  in 
this  Act  shall  extend  to  or  affect  any  rights,  privi- 
leges, ix>werB,  or  authorities  vested  in  any  persons 
in  reference  to  any  market."  Now,  it  was  con- 
tended  before  as  that  the  whole   section  was 


simply  a  section  to  prevent  the  preceding  section 
having  an  effect  greater  than  it  was  intended  that 
it  should  have ;  but,  if  that  were  so,  we  should  not 
find  "  nothing  in  this  Act,"  but  "  nothing  in  this 
section,"  or  "  the  powers  hereinbefore  given  or 
hereby  vested  shall  not  affect."  But  the  words 
of  the  Act  are  **  nothing  in  this  Act  shall  extend  to 
or  affect  any  rights,  privileges,  powers,  or  authori- 
ties vested  in  any  persons  in  reference  to  any 
market."  Now,  these  streets  must  have  been 
dedicated  to  the  public  subject  to  the  rights  of  the 
franchise  owner  to  exercise  his  rights  unimpeded 
and  in  a  way  most  beneficial  to  himself;  and 
therefore,  in  my  opinion,  having  regard  to  this 
saving  in  this  clause,  the  Yice-Chajicellor  was 
right  in  granting  this  injunction— for  these  posts, 
if  the^  are  erected,  would  interfere  with  and  affect 
the  rights  and  privileges  of  the  market  owner. 
Now,  it  was  said  that  this  would  be  inconsis- 
tent with  the  decision  in  the  case  of  the  Attorney-' 
General  v.  The  Thames  Gonservatora  (1  H.  &  M  1). 
In  that  case  there  was  a  question  which  arose  under 
the  Thames  Conservancy  Act.  The  conservators 
were  putting  up  steamboat  piers,  and  there  was  a 
complaint  raised  at  the  instance  of  the  Attorney- 
General,  and  at  the  instance  of  owners  of  pro- 
perty on  the  side  of  the  river,  complaining  that 
mterf erence  with  the  navigation  would  be  caused 
by  that  pier  which  they  were  proposing  to  put 
up,  and  the  Yice-Chancellor  determined  that  that 
was  no  ground  for  restraining  them,  because  the 
Act  gave  them  power  to  interfere  with  the  public 
right.  The  only  complaint  made,  both  by  the 
Attorney- General  and  oy  the  individuals,  in  that 
case  was  in  respect  of  an  interference  with  the 
public  right,  the  Attorney-General  complaining 
on  behalf  of  the  public  whose  rights  were  inter- 
fered with.  The  individuals  were  complaining 
on  the  groundn,  as  is  shown  by  the  Yice-Chan- 
cellor's  judgment  (pp.  30  and  31),  that,  although 
they  had  as  indiviauals  a  special  interest  in  the 
public  right,  what  they  were  complaining  of  was 
not  an  interference  with  any  right  which  they 
had  as  private  individuals  in  respect  of  private 
property,  but  simply  complaining  of  an  inter- 
lerence  with  public  ri^ht,  which  in  their  case 
would  be  specially  injurious.  Of  course  an 
interference  with  the  navigation  would  much 
more  seriously  affect  the  owner  of  an  adjoining 
wharf  than  it  would  someone  who  had  property 
no  nearer  than  Chelsea  or  Westminster  Bridge, 
the  pier  in  question  being  very  near  London 
Bridge.  What  the  Yice-Chancellor  says  is  this : 
"If  the  Act  had  saved  every  right  which  the 
owners  of  riverside  property  previously  possessed, 
nothing  could  be  done  under  it,  because  everyone 
who  could  show  particular  damage  to  himself 
would  have  a  rignt  of  action  in  respect  of  an 
infringement,  even  of  a  public  right,  as  being  a 
person  specially  injured,  and  there  could  scarcely 
be  any  mterference  with  the  creneral  right  of 
navigation  which  would  not  cause  special  damage 
to  some  of  the  riparian  proprietors."  That  was 
what  the  individuals  were  then  complaining 
of.  The  distinction  is  more  marked  hj  compar- 
ing that  case  with  Lyon  v.  The  Ftehmongers' 
Gompam.y  (35  L.  T.  Eep.  N.  S.  569 ;  1  App.  Cas. 
662),  where  the  company,  under  the  licence  of  the 
conservators,  were  preparing  to  entirely  cut  off 
the  access  of  a  particular  individual  from  the 
river ;  that  is  to  say,  they  were  going  to 
pat  up  a  wharf  to  shut  out  part  of  the  river 
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frontage,  and  there  the  House  of  Lords  decided 
that  that  was  an  interference,  not  only  with  his 
public  right,  which  would  be  justified,  but  with 
the  priyate  right,  which  every  riparian  owner  has 
of  getting  from  his  property  on  to  the  river  and 
on  to  a  boat  or  barge  there,  or  to  let  down  his 
goods  from  his  own  property  to  a  barge.  That 
was  an  interference  with  special  private  property 
which  was  saved  by  the  Thames  Conservancy 
Act,  just  as  the  rignts  of  a  franchise  owner  in 
respect  of  a  market  are  saved  by  the  section  to 
which  I  have  referred.  Then  it  was  said  that  this 
was  done  in  order  to  prevent  the  market  owners 
from  taking  their  waggons  over  that  which  was 
originally  a  footway,  and  which  had  never  pre- 
viously been  used  for  the  purpose  of  carts  getting 
into  this  vacant  space.  It  is  not  necessary  in  any 
wi^  to  decide  in  this  case  how  far  the  franchise 
owners  were  right  or  wrong  in  what  they  pro- 
posed. It  is  said  that  taking  the  carts  over  would 
destroy  the  flagstones,  which  are  vested  in  the 
board  of  works.  I  do  not  give  any  opinion 
whether  they  would  do  so  or  not ;  but  one  must 
recollect  this,  that  the  franchise  owner  clearly  did 
offer  to  bear  the  expense  of  paving  this  path  in 
such  a  way  as  would  substitute  pavement  for 
flagstones — ^pavement  which  would  be  strong 
enough  to  support  any  carts  if  the  flagstones 
were  not.  But  we  in  no  way  decide  here  what 
are  the  rights  of  the  franchise  owner  as  regards 
passing  over  that  which  was  formerly  solely  used 
as  a  footway  for  the  purpose  of  getting  to  what  is 
now  thrown  in  for  market  purposes  by  taking 
down  the  houses.  Whether  he  has  a  right  to  do 
so  in  the  present  state  of  the  pavement,  or  whether 
he  could  do  so  hereafter  wnen  it  is  paved  in  a 
different  wajr^  we  give  no  opinion  either  for  him 
or  against  him.  It  does  not  arise  in  this  case. 
In  my  opinion,  the  appeal  fails. 

LiXDLET,  L.J. — I  am  of  the  same  opinion,  and 
I  will  assume  for  the  purpose  of  the  observations 
I  am  about  to  make  that  the  contention  of  the 
defendants  is  right  to  a  certain  extent.  I  will 
assume  that  Mr.  Homer  and  those  exercising  and 
enjoying  this  market  are  not  entitled  to  block  np 
what  I  may  call  an  old  pathway,  by  putting 
wagons  and  carts  upon  it  so  as  to  prevent  the 
public  from  passing  along.  I  will  assume  that, 
without  in  any  way  deciding  it.  What  follows  from 
that  ?  Assuming  that  to  be  true,  and  assuming 
that  Mr.  Homer  was  intending  or  threatening  to 
obstruct  the  public  use  of  the  footpath  in  the  way 
I  have  mentioned,  the  remedy  would  be  by  an 
information  to  restrain  him  from  so  doing.  But 
it  does  not  at  all  follow,  because  I  assume  that 
pro|)08ition  in  favour  of  the  defendants,  that  they 
are  justified  in  putting  up  posts  which  will  inter- 
fere with  the  enjoyment  of  the  market.  That 
does  not  follow  at  all,  and  the  only  question  which 
we  have  to  consider  is,  whether  they  are  or  are 
not  justified  in  doing  that  which  they  say  thev 
liad  a  right  to  do — ^namely,  to  put  up  posts  in  such 
places  as  they  may  decide  for  the  protection,  as 
they  allege,  of  the  public  in  the  use  of  these 
footways.  Now,  upon  the  construction  of  the 
Metropolis  Local  Management  Act  of  1855,  I 
entertain  no  doubt  whatever.  It  appears  to  me 
that,  having  regard  to  sect.  91,  it  is  impossible  to 
construe  that  Act  otherwise  than  by  holding  that 
the  rights  of  the  Whitechapel  District  Board  of 
Works  are  subordinate  to  the  market  rights  of 
Mr.  Homer  and  those  claiming  under  him.    Sect. 
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91  places  that  beyond  all  doubt.  Whether  it 
would  be  so,  apart  from  that  section,  it  is  unne- 
cessary  to  speculate.  There  the  section  is  as  plain 
as  language  can  make  it.  We  have  only  to  con- 
sider what  the  evidence  is.  The  evidence  is  that 
the  defendants  propose  to  put  up  posts,  not 
perhaps  in  the  exact  spots  shown  in  the  plan 
which  was  Imnded  up,  and  which  was  refen*ed  to 
us  as  a  resolution  of  their  sub-committee,  but 
somewhere  or  other,  as  they  sa^,  in  such  a  way  as 
to  protect  the  public.  The  evidence  satisfies  me 
that  any  posts  which  they  put  up  for  any  such 
purpose  would  most  seriously  disturb  those  who  are 
emmoyed  in  prosecuting  or  exercising  the  market 
rignts  in  respect  of  which  this  action  is  brought. 
There  is  the  uncontradicted  evidence  not  only  of 
the  plaintiff,  but  of  several  porters,  who  say  {quite 
apart  from  the  point  that  has  been  alluded  to  by 
Cfotton,  L. J.,  and  which  is  unanswerable  as  far  a^ 
the  very  spots  are  concerned)  that  the  porters,  if 
posts  are  put  up,  will  have  to  dodge  them,  and  will 
have  to  wait  for  each  other,  and  will  be  seriously 
inconvenienced  in  the  delivery  of  the  vegetables 
,  and  so  on  which  find  their  way  to  this  market.  It 
'  hardly  wants  viva  voce  evidence  of  people  to 
satis^  one  that  that  must  be  so  when  you  seo  the 
model  and  the  crowded  space  in  the  market.  It 
appears  to  me  that  the  evidence  preponderates 
and  is  all  one  way.  In  other  words,  it  comes  to 
this :  that  these  posts,  put  them  up  where  you 
will,  will  very  seriously  interfere  with  the  exercise 
of  these  market  rights,  and  that  the  defendants 
are  not  justified  in  putting  them  up  at  all.  That 
explains  what  at  first  sight  seemed  to  me  to  be  a 
little  irregular  and  a  little  improper  in  the  actual 
form  of  the  injunction,  because  it  departs  from  the 
ordinary  form.  It  is  not  an  injunction  restraining 
the  defendants  from  putting  up  posts  so  as  to 
interfere  with  the  market  rights  of  the  plaintiff, 
which  is  the^  common  form,  but  it  is  a  more 
absolute  injunction,  and  that  form  is  only  justified 
on  the  ground  that  the  evidence  satisfies  the 
court  that  posts  cannot  be  put  up  anywhere 
without  interfering  with  the  market  rights  of  the 

glaintiff.  That  is  the  inference  of  fact  which  I 
raw  from  the  evidence ;  therefore,  in  sabstance 
as  well  as  in  form,  I  think  the  injunction  is  right, 
and  the  appeal  will  be  dismissed. 

Fry,  L.  J. — ^I  concur  in  the  view  of  my  brothers. 
I  will  assume,  as  the  appellants  have  asked  us  to 
declare,  that  the  user  of  the  public  and  of  the 
owners  of  the  market  was  in  accordarice  with 
their  respective  rights.  On  that  assumption  I 
will  inquire  whether 'the  defendants,  the  ^pel- 
lants,  are  at  liberty  to  erect  any  posts  o#  these 
streets.  Now,  it  is  said  that  the  plaintiff  has 
either  himself  interfered,  or  has  permitted  an 
interference,  with  the  rights  of  the  public  and 
foot  passengers  to  pass  along  the  strip  of  ground 
in  controversy.  It  is  said  that  market  carts  now 
pass  over  that  strip  of  ground,  over  which  they 
nad  never  passed  before,  and  that  therefore  an 
injury  has  been  done  to  the  flaging  or  paving, 
which  is  the  property  of  the  defendants.  It  may 
be  that  the  complaint  is  justified ;  it  may  be  that 
the  plaintiff  has  done  or  permitted  acts  which 
interfere  with  the  rights  of  the  public.  Upon 
that  I  say  nothing,  for  we  have  not  heard  the 
respondent,  and  it  does  not  appear  to  me  a  point 
necessary  to  determine  on  the  present  occasion. 
But  what  the  appellants  have  done  is  this.  In 
protection,  as  they  say,  of  the  right  of  way,  they 
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have  done,  or  contemplate  doing,  acts  wliicli,  in 
my  opinion,  will  interfere  with  the  rights  of  the 
plaintiff.  It  is  quite  obvious  that  they  are  not  at 
liberty,  in  defence  of  their  own  rights,  to  do  any- 
thing which  will  interfere  with  the  rights  of  the 
plaintiff.  What  they  proposed  originally  to  do 
was  undoubtedly  to  put  posts  partly  in  the  paving 
and  partly  in  the  carnage  way,  but  the  point 
where  the  posts  would  stand  will  interfere  with 
the  use  of  the  carriage  way.  That  they  did 
intend  to  do  that  is  not  in  controversy,  and,  if  any 
controversy  was  raised,  it  appears  to  me  that  the 
statement  in  the  statement  of  defence  shows  that 
they  clearly  intended  to  place  their  posts  in  such 
a  manner  as  to  define,  as  they  say,  the  present 
boundaries  of  the  footway.  That  being  the  posi- 
tion of  the  intended  {)osts,  it  appears  to  me  to  be 
plain  that  they  would  interfere  with  the  two  modes 
of  user  which  have  been  enjoyed  by  the  plaintiff 
and  those  whb  claim  under  him.  In  the  first 
place,  the  carriage  way  is  so  narrow  that  the 
practice  has  been  for  the  carriages  and  vans  when 
passing  one  another  to  place  the  boxes  of  the 
wheels  over  the  footway.  I  must  assume,  on  the 
evidence  which  the  appellants  have  presented  to 
me,  that  it  is  in  accordance  with  the  rights  of  the 
parties.  Now,  it  is  plain,  without  argument,  that 
placing  the  posts  in  the  position  intended  will 
interfere  with  the  rights  on  the  part  of  the  plain- 
tiff, and  it  appears  to  me  will  seriously  interfere 
with  the  user  of  the  carriage  way  for  the  purpose 
of  the  vans  and  wa^irgons  which  are  in  the  habit 
of  frequenting  it.  In  the  next  place,  it  is  also 
apparent  from  the  evidence — and  really  the 
matter  hardly  reauires  evidence— that  these  posts 
will  interfere  witn  the  market  porters  who  carry 
heavy  loads  down  the  streets  f reauently  and  con- 
tinuously. There  can  be  no  doubt  that  if  these 
posts  are  high  they  will  interfere  with  the  burdens 
under  which  the  men  are  labouring.  If,  as  has 
been  suggested,  they  are  very  short  and  low,  the 
men  will  fall  over  them,  and  the  result  would  be 
very  great  inconvenience  to  the  persons  who 
frequent  the  market.  If  this  will  be  the  result, 
two  evils  will  follow.  If  the  posts  are  placed  in 
the  position  originally  intended,  one  of  the  evils 
—namely,  the  interference  with  the  porters — ^will 
result,  however  they  are  placed.  It  follows,  there- 
fore, in  my  judgment,  that  the  act  which  the 
defendants,  the  appellants,  intended  and 
threatened  to  do  would,  even  if  it  was  a  defence 
of  any  rights  of  the  public,  have  been  an  injury 
to  the  rights  of  the  market  owner  and  the  persons 
who  frequent  that  market.  I  think,  therefore,  that 
the  act  ^hich  they  intended  to  do  was  unlawful, 
and  consequently  that  the  learned  judge  was  quite 
justified  in  granting  the  injunction  which  he  did 
with  one  single  exception.  I  think  that  the  words 
"committing  acts  of  trespass  in  the  said  four 
streets  **  should  be  omittea,  and  that  it  should 
run  thus :  "  and  from  interfering  and  impeding 
or  obstructing  the  plaintiff's  right  of  market." 

Cotton,  L.J. — Our  attention  was  not  called  to 
those  words,  but  I  think  they  should  be  omitted, 
because  it  does  not  seem  to  be  an  act  of  trespass. 

LiNDLET,  L.J. — I  agree. 

Solicitor  for  the  plaintiff,  E.  Betteley. 
Solicitor  for  the  defendants.  A,  Turner, 


Wednesday  Jem,  13, 1886. 

(Before  Lord  Eshbe,  M.E.,  Cotton  and  Bowek, 
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Beg.  v.  Budge  and  others,  (a) 

appeal  prom  the  queen's  bench  division. 

Practice — Appeal — Applicaiion  for  trial  at  Central 
Orvmmal  Court  of  prieoner  com/mitted  to  aseizee 
'■^Refusal  to  make  order — Judgment  in  criminal 
cause  or  matter — 19  ^  20  Vict  c.  16,  «.  3 — 
Svpreme  Court  of  Judicature  Act  1873  (36  ^  37 
Vict.  c.  66),  8.  47. 

The  refusal  hy  a  divisional  court  to  order,  under 
19  ^  20  Vict.  c.  16,  s.  3,  that  a  person  who  hoM 
been  committed  for  trial  to  the  assizes  shall  he 
tried  at  the  Central  Criminal  Court  is  a  Judg' 
ment  in  a  crimvnal  caiute  or  matter  vdthin  the 
meaning  of  the  Supreme  Court  of  Judicature  Act 
1873  (36  ^  37  Vict.  c.  66),  s.  47,  and  therefore  no 
appeal  lies  from  such  refusal. 

This  was  an  ex  parte  motion  by  way  of  appeal. 

An  applioation  was  made  to  a  divisional  court 
for  an  order  that  certain  prisoners,  who  had  been 
committed  for  trial  at  the  Cumberland  Assizes 
on  a  charge  of  murder,  should  be  tried  at  the 
Central  Criminal  Court  under  the  provisions  of 
the  statute  commonly  known  as  Palmer's  Act 
(19  &  20  Vict.  c.  16),  B.  3,  by  which : 

Whenever  any  person  shall  have  been  committed  or 
held  to  bail  for  any  felony  or  misdemeanour  committed 
or  supposed  to  have  been  committed  at  any  place  out  of 
the  jnrisdiotion  of  the  Central  Criminal  Conrt,  and  it 
shall  appear  to  the  said  Conrt  of  Queen's  Bench  in  term 
time,  or  to  any  judge  thereof-  in  vaoation,  that  it  is 
expedient  to  the  ends  of  justice  that  such  person  should 
be  tried  for  such  offence  at  the  said  Central  Criminal 
Court,  it  shall  be  lawful  for  such  Court  of  Queen's  Bench 
in  term  time,  or  such  judge  thereof  in  vacation,  to  order 
that  such  person  shaJl  be  tried  for  such  offence  at  the 
said  Central  Criminal  Court,  and  thereupon  a  writ  of 
certiorari  shall  be  issued  to  the  justices  of  oyer  and 
terminer  or  of  gaol  delivery,  or  of  the  peace,  before  whom 
any  indictment  or  inquisition  charging  such  person  with 
such  offence  shall  then  be  pending,  or  before  whom  any 
such  indictment  shall  thereafter  be  found,  or  to  the 
coroner  before  whom  such  inquisition  shall  have  been  or 
shall  thereafter  be  taken,  commanding  them  or  him  to 
certify  and  return  such  indictment  or  inquisition  into 
the  said  Central  Criminal  Court. 

The  application  was  refused  by  Denman  and 
Ghrantham,  JJ.  sitting  as  a  Divisional  Court. 

Ca/vana>gh,  for  the  prisoners,  now  moved  eos 
parte  by  way  of  appeal  irom  such  refusal,  and  was 
directed  by  the  court  to  deal  with  the  question 
whether  any  appeal  would  lie.  In  addition  to  the 
cases  which  are  commented  on  in  the  judgment, 
he  referred  to 

Rea.  V.  Pemberton,  41  L.  T.  Bep.  N.  S.  G64;  5 
Q.  B.  Div.  95. 

Lord  EsHEA,  M.E. — ^Under  the  Judicature  Acts 
it  is  plain  that  the  present  Court  of  Appeal  takes 
the  place  of  the  old  Court  of  Exchequer  chamber, 
and  therefore  it  is  the  Court  of  Appeal  in  civil 
cases,  but  not  in  criminal  cases,  except  where 
there  is  error  on  the  record,  for  the  £xcheG[uer 
chamber  was  not  a  Court  of  Appeal  in  criminal 
cases,  unless  where  there  was  error  on  the  record. 
The  words  of  sect.  47  of  the  Supreme  Court 
of  Judicature  Act  1873  are  perfectly  plain,  and 
show  a  distinct  intention  on  the  part  of  the 
Legislature  that  we  should  have  no  such  jurisdic- 
tion as  that  which  we  are  now  asked  to  exercise. 

(a)  B«ported  by  P.  B.  HuToanrs,  Esq.,  Barritter-at-Lsw. 
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The  words  are  "no  appeal  shall  lie  from  any 
judi^eiit  of  the  said  High  Court  in  any  criminal 
cause  or  matter ;"  the  statute  does  not  say  **  on 
the  question  as  to  whether  the  person  accused  is 
guilty  or  not  guilty,"  which  is  the  construction 
sought  to  be  put  upon  it.  In  the  present  case  an 
application  was  made  for  an  order  to  remove  the 
trial  of  certain  prisoners  from  the  assizes  to  the 
Central  Criminal  Court.  I  am  of  opinion  that 
ihis  is  an  application  in  a  criminal  cause  or 
matter.  The  judgment  of  the  Divisional  Court 
was  that  thev  would  not  make  an  order  for  the 
removal  of  the  trial ;  that  is  a  judgment  against 
the  application.  Therefore,  mdependently  of 
authority,  the  meaning  of  the  Act  is  plain,  and 
moreover  the  point  has  oeen  decided  in  two  cases, 
Beg  V.  Sled  (35  L.  T.  Bep.  N.  S.  634 ;  2  Q.  B.  Div. 
37)  and  Beg.  v.  Foots  (48  L,  T.  Rep.  N.  S.  394;  10 
Q.  B.  Div.  378.)  It  is  said  in  support  of  the 
application  that  in  Beg.  v.  Weil  (47  L.  T.  Bep. 
N.  S.  630;  9  Q.  B.  Div.  701)  this  court  declined  to 
decide  that  the  refusal  of  a  Divisional  Court  to 
grant  a  'habeas  corpus  on  the  application  of  a 
person  who  had  l)een  arrested  on  a  criminal 
charge  under  the  Extradition  Act  was  not  the 
subject  of  appeal.  That,  however,  was  no  decision 
on  the  point,  and  the  case  was  not  the  same  as  the 
present,  for  a  habeas  corpus  is  not  necessarily  a 
criminal  matter,  as  for  instance  in  the  case  of  an 
application  for  the  release  of  an  alleged  lunatic. 
Wlien  the  question  arises  in  the  case  of  an  appli- 
cation for  a  habeas  corpus  to  bring  up  a  person 
charged  with  a  criminal  offence  we  may  have  to 
consider  whether  an  appeal  lies  or  not,  but  that 
has  no  application  in  the  present  case. 

Cotton,  L.  J. — I  am  of  the  same  opinion,  and  I 
agree  that  the  case  is  clear.  The  Divisional  Court 
has  made  an  order  refusing  to  alter  the  place  of 
thetriaJ  of  persons  charged  with  a  criminal  offence. 
That  is  clearly  a  decision  in  a  criminal  matter. 
An  application  for  a  habeas  corpus  may  not  be  a 
criminal  matter;  in  some  cases  it  certamly  would 
not  be.  Here,  however,  there  is  a  judgment  in  a 
criminal  matter  affecting  a  criminal  trial.  The 
authorities  which  have  Seen  referred  to  are  con- 
clusive. 

BowEK,  L.J. — ^I  am  also  of  opinion  that  by 
sect.  47  of  the  Supreme  Court  of  Judicature  Act 
1873  we  are  precluded  from  entertaining  this 
application.  The  High  Court  has  refused  to 
transfer  the  trial  of  persons  charged  with  criminal 
offences  from  the  Cumberland  assisses  to  the 
Central  Criminal  Court.  I  am  of  opinion  that 
their  decision  is  a  "judgment,"  for  the  word 
"judgment"  is  used  in  sect.  47  of  the  Supreme 
Court  of  Judicature  Act  in  a  broad  and  not  in  a 
technical  sense.  The  case  is  concluded  by  the 
decision  in  Beg.  v.  Foots  (48  L.  T.  Rep.  N.  S.  394 ; 
10  Q.  B.  Div.  378).  The  application  therefore 
iails,  both  on  reason  and  authority. 

Application  refused. 

Solicitor  for  the  prisoners,  E.  H.  Biggin,  for  T. 
Johnson,  Carlisle. 


Tuesday,  Nov.  17, 1885. 

(Before  Lord  EsmsB,  M.R.,  Cotton  and  Lindlxt, 

L.JJ.) 

MoGO  V.  Clabk.  (a) 

appeal  feom  th£  queen's  bench  division. 

Vestryman — Qualification — Bating — Occupation-^ 
Metropolis  Management  Act  1855  (18  Sf  19  Vid. 
c.  120),  ss.  6,  54. 

By  the  Metropolis  Mana>gement  Act  1855  (18  ^  19 
Vict.  c.  120),  s.  6 :  **  The  vestry  elected  under  this 
Act  in  any  parish  shall  consist  of  persons  rated 
or  assessed  to  the  relief  of  the  poor  upon  a  rental 
of  not  less  than  forty  pounds  per  annum ;  and  no 
person  shaU  be  capable  of  acting  or  being  elected 
as  one  of  such  vestry  for  any  parish  unless  he  be 
the  occupier  of  a  house,  lands,  tenements,  or  here' 
ditaments  in  such  pa/rish,  and  be  rated  or  assessed 
as  aforesaid  upon  sv>ch  rental  as  aforesaid  toithin 
such  parish.*' 

Held,  in  an  auction  for  penalties,  under  sect.  54  of 
the  same  Act,  for  acting  as  vestryman  without 
being  qualified,  thai  the  defendant,  who  did  not 
occupy  property  to  the  specified  amount  within 
the  parish,  but  who  was  the  owner  of  property 
beyond  the  specified  amount,  in  respect  of  whicii 
he  was  liaJbte  for  the  rates  under  an  agreement 
with  the  overseers,  was  not  gitalified,  andther^ore 
was  liable. 

Judgment  of  Lopes,  J.  affirmed. 

This  action  was  brought  to  recover  penalties 
because  the  defendant  had  on  two  occasions  acted 
as  a  member  of  the  vestry  of  Shoreditch  without 
bein^  qualified  by  rating  and  occupation  as 
required  by  the  Metropolis  Management  Act 
1855  (18  &  19  Vict.  c.  120).  Sect.  6  of  that  Act 
fixes  the  qualification  of  vestrymen,  as  stated  in 
the  head-note. 

Sect.  54  enacts  that  any  person  who  acts  as  a 
member  of  any  such  vestry  without  being  quali- 
fied by  rating  and  occupation,  as  required  by  the 
Act,  shall  for  any  such  offence  be  liable  to  a 
penalty  of  501. 

The  defendant  occupied  a  garden  which  was 
jointly  rated  with  a  house  let  to  another  man 
at  ISl. 

The  defendant  occupied  nothing  else  within 
the  parish;  he  was  the  owner  of  several  small 
tenements,  which  were  rented  by  tenants  whose 
names  appeared  in  the  rate-book  as  occupiers; 
the  defendant  had  agreed  with  the  overseers 
under  sect.  3  of  the  Poor  Rate  Assessment  and 
Collection  Act  1869  (32  &  33  Vict.  c.  41)  to  be 
liable  for  the  poor  rates  assessed  in  respect  of 
these  tenements.  The  aggregate  rental  of  these 
tenements  was  681.,  and  so  appeared  in  the  rate- 
book. 

In  the  year  1869  the  vestry  passed  a  resolution 
under  the  Poor  Rate  Assessment  and  Collection 
Act  1869  (32  &  33  Vict.  c.  41),  s.  4,  that  owners 
should  be  rated  in  the  parish,  but  this  resolution 
was  rescinded  in  1872. 

At  the  trial  before  Lopes,  J.  without  a  jury  the 
fact  of  voting  was  admitted. 

After  taking  time  to  consider,  the  learned 
judge  held  that  the  defendant  was  not  qualified, 
and  gave  judgment  for  the  plaintiff  for  lOOL 

From  this  judgment  the  defendant  now  ap« 
pealed. 

(a)  Beported  by  P.  R  Hutcbihb,  Esq.,  BairlBtet-ftt-LftW. 
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Charles,  Q.O.  and  Wmch  for  the  defendant.— r 
Althongh  it  cannot  be  said,  strictly  speaking, 
that  the  defendant  was  "  rated"  within  the  mean- 
ing of  the  Metropolis  Management  Act  1855  (18  & 
19  Vict.  c.  120),  8.  6,  nevertheless  the  agree- 
ment which  he  has  entered  into  with  the  overseers, 
by  which  he  is  liable  to  pay  the  rates,  amounts  to 
an  assessment,  which  for  the  purposes  of  qualifi- 
cation is  equivalent  to  rating,  and  therefore  he 
was  "qualified  by  rating  and  occupation  as 
required  by  this  Act,"  within  the  meaning  of  sect. 
54,  and  is  not  liable  to  penalties.  The  words  in 
sect.  6  which  define  the  qualification  are  "  rated 
or  assessed,"  and  the  defendant  was  "  assessed." 
They  referred  to 

Reg.  V.  Hampton,  13  L.  T.  Eep.  N.  S.  431 ;  6  B.  &  S. 

923; 
Goodhew  V.  Williams,  37  L.  T.  Eep.  N.  S.  454 ;  3 

C.  P,  Div.  382. 

Grantham,  Q.C.  and  Buchnill,  Q.C.,  for  the 
plaintiff,  were  not  called  upon. 

Lord  EsHER,  M.R. — This  is  an  action  to  recover 
penalties  under  the  Metropolis  Management  Act 
1855  (18  &  19  Vict.  c.  120),  s.  54,  on  the  ground 
that  the  defendant  has  acted  as  member  of  a 
vestry  without  being  qualified  by  rating  and 
occupation,  as  is  required  by  the  statute.  The 
defendant  has  occupied  a  garden,  and  he  contends 
that  he  has  had  a  sufiicient  "  occupation"  within 
the  meaning  of  the  statute ;  but  I  do  not  think 
it  necessary  to  deal  with  the  question  as  to  occupa- 
tion. The  plaintiff  relies  on  the  fact  that  the 
defendant  is  not  rated ;  but  the  defendant  con- 
tends than  an  assessment  has  been  made  in  respect 
of  that  which  he  has  undertaken  to  pay,  and  that 
t>iis  is  equivalent  to  his  being  rated.  That  which 
has  taken  place  in  this  parish  to  secure  the  pay- 
ment of  poor  rates  in  respect  of  small  tenements, 
has  been  regulated  by  the  Poor  Kate  Assessment 
and  Collection  Act  1869  (32  &  33  Vict.  c.  41).  Bv 
sect.  4  of  that  statute  the  owners  of  all  small 
tenements  may  be  rated  to  the  poor  by  order  of 
the  vestry,  and  sub-sect.  1  provides  that  "the 
overseers  shall  rate  the  owners  instead  of  the 
occupiers."  The  vestry  of  the  parish  in  question 
in  the  present  case  had  passed  an  order  rating 
the  owners  of  small  tenements;  but  this  order 
was  afterwards  rescinded  by  virtue  of  the  power 
to  do  so  conferred  on  the  vestry  by  sub-sect.  3, 
and  then  the  position  of  affairs  was  the  same  as  if 
the  vestry  had  never  made  any  such  order.  The 
most  important  clause  in  the  statute  is  sect.  3,  by 
which,  when  the  owner  of  any  hereditament  not 
exceeding  a  certain  value  "  is  willing  to  enter  into 
an  agreement  in  writing  with  the  overseers  to 
become  liable  to  them  for  the  poor  rates  assessed 
in  respect  of  such  hereditament  for  any  term  not 
being  less  than  one  year  from  the  date  of  such 
agreement,  and  to  pay  the  poor  rates  whether  the 
hereditament  is  occupied  or  not,  the  overseers  may, 
subject  nevertheless  to  the  control  of  the  vestry, 
ap'ee  with  the  owner  to  receive  the  rates  from 
him,  and  to  allow  him  a  commission  not  exceeding 
25  per  cent,  on  the  amount  thereof."  Under 
this  enactment  the  owner  docs  not  appear  to  me 
to  be  "assessed,"  for  he  only  agrees  with  the 
overseers  to  pay  the  amount  of  the  rate.  The 
defendant  has  entered  into  an  agreement  of  this 
kind.  Sect.  6  of  the  Metropolis  Management 
Act  1855  provides  that  tne  vestry  elected 
under    that    Act     shall    consist     of     persons 


rated  or  assessed  to  the  relief  of  the  poor  "  upon 
a  rental  of  not  less  than  402.  per  annum."  it  is 
possible  that  a  person  can  be  "  assessed  "  without 
oeing  "  rated ; "  but,  if  he  acts  as  a  member  of  a 
vestry,  he  will  be  within  the  penal  provisions  of 
sect.  54,  although  he  is  assessed,  unless  he  is  also 
rated.  The  words  "  rated  "  and  "  assessed  "  both 
apply  to  the  person  and  to  nothing  else.  But  it 
is  not  easy  to  see  how  a  person  can  be  rated 
without  being  "  assessed."  The  overseers  assess 
the  amount  of  the  rate  for  the  whole  parish ;  that 
is  to  say,  they  consider  what  is  wanted  for  the 
whole  parish,  and  assess  that  amount.  Then  they 
fix  the  amount  to  be  paid  by  each  occupier,  so 
that  he  also  is  "  assessed."  His  name  is  after- 
wards put  into  the  rate-book,  and  then  he  may 
be  said  to  be  "  rated ; "  but  he  cannot  be  "  rated  * 
until  he  is  "  assessed,"  and  therefore  he  cannot  be 
"rated"  without  being  "assessed."  Although 
there  may  be  different  processes,  yet  it  is  one 
operation.  It  seems  to  me  that  the  words  of 
sect.  6  of  the  Metropolis  Management  Act  1855, 
"rated  or  assessed"  must  be  taken  to  mean 
"rated  and  assessed."  Sect.  54  imposes  tb^ 
penalty  on  any  person  who  acts  as  a  member 
of  a  vestry  "  without  being  qualified  by  rating," 
and  as  I  have  already  pointed  out,  a  person  ca^nnot 
be  rated  without  being  assessed,  and  therefore 
he  is  liable  to  the  penalty  if  he  acts  as  a  member 
of  a  vestry  unless  he  is  both  "  rated  and  assessed." 
That  is  sufiicient  to  dispose  of  the  present  appeal, 
because  the  appellant  merely  made  an  agreement 
with  the  overseers,  and  it  is  admitted  that  he  was 
not  rated.  It  was  held  also  by  Lopes,  J.,  that  a 
person  who  acts  as  a  member  of  a  vestry  is  liable 
to  the  penalty  imposed  by  sect.  54,  unless  he 
occupies  the  hereditaments  in  respect  of  which 
he  is  rated  and  assessed.  In  the  view  which  wo 
take  of  the  case  it  is  unnecessary  for  us  to  decide 
this  point,  or  to  determine  whether  independently 
of  sect.  3  of  the  Poor  Bate  Assessment  and  Col- 
lection Act  1869  the  appellant  would  be  liable  to 
the  penalties. 

Cotton,  L.J. — ^This  action  is  brought  under 
sect.  54  of  the  Metropolis  Management  Act  1855, 
to  recover  penalties  from  the  defendant  on  the 
ground  that  he  h&s  acted  as  a  member  of  a  vestry 
without  being  qualified  by  rating  and  occupation. 
In  sect.  6  the  qualification  is  stated  to  be  rating 
or  assessment.  The  mention  of  both  kinds  ot* 
qualification  supports  the  view  expressed  by  the 
Master  of  the  Bolls,  that  rating  and  assessment 
must  go  together.  It  is  unnecessary  for  me  to 
refer  at  length  to  the  sections  of  the  Poor  Bate 
Assessment  and  Collection  Act  1869,  because  the 
Master  of  the  Bolls  has  dealt  with  the  more  im- 
portant of  them.  Although  the  provisions  of 
sect.  3  of  that  Act  have  been  adopted,  neverthe- 
less the  occupier  continues  to  be  the  person  rated, 
for  there  is  nothing  more  than  an  agreement 
between  the  overseers  and  the  owner,  by  which 
the  latter  becomes  liable  to  pay  the  rates  which 
may  be  levied  on  his  goods  and  may  be  recovered 
from  him  in  the  same  way  as  poor  rates  may  be 
recovered  from  the  occupier ;  this  is  provided  by 
sect.  11.  If,  however,  the  rates  are  not  paid  by 
the  owner,  the  goods  and  chattels  of  the  occupier 
are  liable  to  be  distrained  and  sold,  as  is  shown 
by  sect.  12.  Moreover,  sect.  19  directs  that  the 
occupier  shall  be  deemed  to  be  fully  rated.  It  is 
said  that  a  distinction  exists  between  "  assess- 
ment "  and  a  rating,"  and  in  the  title  of  the  Poor 


MAGISTRATES'  CASKS. 


45 


Q.B.  Div.]   Reg  v.  Justices  of  Yorks.  ;  E^paHe  Gill— Ykllaxd  (app.) ;  Wintjbe  (resp.).   [Q.B.  Div. 


Bate  Assessment  and  Collection  Act  1869  "  the 
rating  of  occupiers  "  is  mentioned ;  in  the  preamble 
**  the  collection  of  poor  rates  assessed  upon  occu- 
piers of  hereditaments "  is  alluded  to,  and  in 
many  of  the  sections  of  the  Act  the  rates  are  said 
to  be  "assessed"  on  or  in  respect  of  the  here- 
ditaments. But  sect.  6  of  the  Metropolis  Manage- 
ment Act  1856  provides  that  the  vcstrv  "  shall 
consist  of  persons  rated  or  assessed  to  the  relief 
of  the  poor,"  and  we  cannot  depart  from  the 
obvious  meanino^  of  the  Legislature,  which  is  that 
the  members  of  a  vestry  must  be  rated.  The 
present  appellant  is  neither  assessed  nor  rated; 
he  has  only  entered  into  an  agreement  to  pay  the 
rates.  I  express  no  opinion  as  to  whether  the 
occupation  by  the  defendant  is  or  is  not  sufficient. 
For  the  reasons  which  I  have  stated  I  am  of 
opinion  that  the  appeal  ought  to  be  dismissed. 

Li&'DLET,  L.J. — I  am  of  the  same  opinion.  I 
can  follow  the  argument  that  property  is 
"  assessed,"  and  that  a  person  is  "  rated,"  and  I 
am  struck  with  the  circumstance  that  in  the 
Metropolis  Management  Act  1855,  s.  54,  the  word 
"  assessed  "  is  omitted ;  but  it  appears  to  me  to 
be  impossible  to  say  that  the  appellant  is  "  rated  " 
within  the  meaning  of  the  statute,  and  if  he  is 
not  he  has  incurrea  the  penalties.  I  am  fortified 
in  the  conclusion  at  which  I  have  arrived,  by  a 
reference  to  the  Small  Tenements  Act  (13  <fe  14 
Vict.  c.  99).  Sect.  6  of  that  statute  provided  that 
"  every  such  owner,  so  rated  as  aforesaid,  shall 
have  the  same  right  of  appeal  (subject  to  the 
same  conditions)  against  rates,  and  the  same 
right  to  vote  in  vestry,  as  if  he  were  an  occupier 
duly  rated  in  respect  of  the  same  tenement."  A 
similar  right  of  appeal  is  given  to  the  owner  by 
sect.  13  of  the  Poor  B/ate  Assessment  and  Collec- 
tion Act  1869  (32  &  33  Vict.  c.  41) ;  but  I  can  find 
no  section  in  this  statute  conferring  upon  the 
owner  the  right  to  vote  as  if  he  were  an  occupier. 
On  the  contrary,  sects.  7  and  1^  seem  incon- 
sistent with  it.  The  whole  of  the  Small  Tene- 
ments Act  (13  &  14  Vict.  c.  99)  has  been  repealed 
by  the  Poor  Bate  Assessment  and  Collection  Act 
1869,  s.  6,  and  by  the  Statute  Law  Bevision  Act 
1876  (38  &  39  Vict.  c.  66) ;  and  I  feel  pressed  by 
the  consideration  that  there  is  now  no  enactment 
enabling  an  owner,  who  is  rated  instead  of  the 
occupier,  to  vote  in  the  vestry.  I  am  of  opinion 
that  the  judgment  of  Lopes,  J.  was  right,  and 
that  this  app^  ought  to  be  dismissed. 

'    Afypeal  dismissed. 

Solicitors  for  plaintiff,  Bramwell  and  Wliite. 
Solicitors  for  defendant,  F.  B,  Smith  and  Son. 


HIGH    COURT   OF   JUSTICE. 

QUEEN'S  BENCH  DIVISION. 

Thursday,  Nov.  5,  1885. 

(Before  Dat  and  Smith,  JJ.) 

Rig.  v.  Justices  oif  YoRKSHinte ;  Ex  parte  Gill,  (a) 

Mandamus — Rejection  of  admissible  evidence  byjus' 
tices — Conviction — Hearing  and  determination. 

The  court  will  not  direct  a  mandamus  to  issue  to 
compel  justices  to  hea/r  and  determine  a  case  tipon 
v:h'uih  after  hearing  evidence  they  have  adjudi- 

(•^  Beported  by  W.  P.  Evirslkt,  Esq.,  Barrister-at-Law. 


catedf  though  at  the  hearing  they  had  rejected 
certain  evidence  which  was  properly  admissible. 

This  was  an  ex  parte  application  for  a  mandamus 
to  the  justices  of  the  West  Biding  of  Yorkshire, 
to  hear  and  determine  the  case  of  one  Sarah  Gill, 
who  had  been  convicted,  together  with  her  son, 
of  malicious  injury  to  property. 

Mother  and  son  were  charged  severally,  and 
not  jointly.  The  case  of  the  son  was  called  on 
first,  and  ne  pleaded  guilty. 

After  the  conviction  of  the  son  the  case  against 
the  mother  .was  gone  into,  and  it  was  proposed  to 
call  the  son's  wife  as  a  witness  in  her  behalf.  The 
justices  were  of  opinion  that  the  son's  wife  was 
not  a  competent  witness,  and  refused  to  allow  her 
to  give  evidence. 

The  mother  was  fined  20s. 

T,  Willes  Chitiy  for  the  applicant. — The  magis- 
trates were  wrong  in  refusing  to  allow  this 
evidence  to  be  given.  If  the  mother  and  son  had 
been  jointly  charged,  it  is  true  that  the  son's  wife 
could  not  have  given  evidence  on  behalf  of  either 
of  them ;  but  as  they  had  been  charged  severally, 
the  son's  wife  was  a  competent  witness  for  the 
mother.  It  has  been  doubted  whether  this  court 
would  ^ant  a  m^ndami^  to  justices  to  hear  and 
determme  a  case,  when  in  fact  they  had  heard 
and  determined  it.  In  Bez  v.  Justices  of  Car- 
narvon  (4  B.  <&  Aid.  86)  evidence  had  been  tendered 
and  refused  by  justices  in  quarter  sessions,  the 
Court  of  King's  Bench  refused  to  issue  a  wan- 
damus  on  the  ground  that  they  had  no  power  to 
review  the  judgment  of  quarter  sessions  except 
on  a  case  sent  up  for  its  consideration.  That 
case  is  really  an  authority  in  the  applicant's 
favour,  for  in  it  Holroyd,  J.  expressly  saxa  that  if 
it  had  appeared  that  the  sessions  had  heard  one 
side,  and  had  altogether  refused  to  hear  the  other, 
he  would  have  thought  it  the  same  as  if  the  case 
had  not  been  heard  at  all,  and  he  would  then  have 
been  of  opinion  that  a  mandamus  ought  to  issue. 
In  JRex  V.  Justices  of  Worcestershire  (1  Chitty,  649) 
it  was  admitted  that  in  certain  cases  a  mandamus 
might  lie  to  sessions  to  admit  evidence  which  had 
been  rejected.  The  applicant  here  could  not 
appeal  to  quarter  sessions,  as  her  fine  was  only 
20s.,  and  so  was  under  the  limit  for  such  appeals. 

Day,  J. — ^This  application  must  be  refused. 

Smith,  J. — ^I  know  of  no  case  where  a  ma/n- 
damns  to  justices  to  hear  and  determine  a  case 
has  been  granted  on  the  ground  that  they  have 
not  heard  all  the  evidence  tendered  before  them. 

AppliccUion  refused. 

Solicitors  for  the  applicant,  BeHly  Brodrick, 
and  Qrwy. 


Frida/y,  Nov.  27, 1885. 

(Before  Hitddlbston,  B.,  Cave  and  Wills,  J  J.) 

Yelland  (app.) ;  Wintbe  (resp.).  (a) 

Inland  Revenue — Duties  of  excise — Tax  on  inale 
servants — Oroom — Partial  employment — ^32  Sr  33 
Vict.  c.  14,  s.  18,  and  s.  19,  sub-secti  3 — 39  Vict. 
c.  16,  s.  5. 

H.  was  employed  by  the  respondent,  a  farmer,  to 
feed  the  pony,  attend  to  the  buMocks  in  the  yard, 
and  to  work  on  the  land.  When  the  respondent's 
trap  was  washed,  H.  did  it,  and  he  also  cleaned 

(a)  B«portod  t)y  F.  A.  CitAn<SQBiM,  Esq.,  Barrltiter-at-I«aw. 
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YELLA.ND  (app.) ;  Winter  (resp.). 
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the  7iarne88,  and  occasionaMy  drove  the  reepoU' 
dent  to  the  railway  station.  The  respondent 
employed  no  oilier  groom,  but  he  aometimee  har- 
neesed  and  unharnessed  and  groomed  the  pony 
himself.  If  H.  was  present  on  those  oaeoAions  he 
lielpea.  llie  respondent  had  taken  out  no  licence 
for  H. 

Held,  that  H.,  being  employed  substantially  in 
the  capacity  of  general  servant  and  pa/rtiaUy  only 
in  tliat  of  groom,  the  respondent  was  ex&nvpted  by 
sect,  5  of  39  Vict.  c.  16,  from  the  tax  upon  male 
servants  imposed  hf  sect.  18  and  sub-sect.  3  of 
sect.  19  of  32  ^  33  Vict.  c.  14. 

Yelland  v.  Vincent  (47  J.  P.  230)  distinguished. 

This  was  an  appeal  from  the  decision  of  the  jus- 
tices for  the  county  of  Norfolk.  The  following 
case  was  stated  under  the  statutes  20  &  21  Vict. 
c.  4S,  and  42  &  43  Vict.  c.  49  :— 

1.  At  a  petty  sessions  holden  at  the  Petty 
Sessional  Court  at  East  Dereham,  in  and  for  the 
county  of  Norfolk,  on  the  12th  June  1885.  an 
information  was  preferred  by  John  Yelland,  of 
East  Dereham  aforesaid,  an  officer  of  Inland 
Be  venue  (hereinafter  called  the  appellant),  aeainst 
Henry  Disbrowe  Winter,  of  Beeston-next-Mile- 
ham,  m  the  said  county,  farmer  (hereinafter  called 
the  respondent),  charing  for  that  he  the  said 
resDondent  did,  on  the  14th  March  1885,  at 
Beeston-nezt-Mileham  aforesaid,  employ  a  male 
servant,  for  the  employment  of  whom  a  licence 
was  and  is  required  by  the  statutes  in  that  behalf, 
without  having  a  proper  licence,  and  upon  the 
hearing  of  such  information  the  justices  dismissed 
the  same. 

2.  The  said  appellant,  being  dissatisfied  with 
their  determination  as  being  erroneous  in  point 
of  law,  duly  applied  to  them  in  writing  to  state 
and  sign  a  case  settinsr  forth  the  facts  and  the 
grounds  of  such  determination  for  the  opinion  of 
the  Queen's  Bench  Division  of  the  High  Court 
of  Justice,  and  duly  entered  into  a  recognisance 
as  required  by  the  statute  in  that  behalf. 

3.  Therefore  the  justices  stated  and  signed  the 
following  case : 

4.  Upon  the  said  hearing  one  witness  only, 
videlicet  Abraham  Howard,  of  Litcham,  in  the 
said  county,  was  called  on  behalf  of  the  appellant, 
and  his  evidence  was  as  follows  : 

I  am  in  the  emplov  of  Mr.  Henry  Disbrowe  Winter, 
of  Beeston-next-Milenam,  farmer.  I  have  been  in  his 
employ  for  about  a  year.  I  was  working  on  the  farm 
before  Mr.  Winter  took  it.  My  dnties  are  to  feed  the 
pony,  to  attend  to  the  bnllooks  in  the  yard,  and  to  go 
to  work  on  the  land.  When  Mr.  Winter's  trap  is  washed 
I  wash  it,  but  that  is  not  often — not  above  once  in  three 
months.  I  clean  the  harness.  I  never  go  out  with  him 
except  down  to  the  station  to  bring  the  trap  back,  or  to 
meet  him  at  the  station.  I  have  occasionally  sat  np  for 
him  when  he  has  been  out.  If  he  wants  me  to  sit  np  he 
tells  me  to  do  so.  Very  often  when  he  is  late  he  takes 
the  pony  ont  himself.  If  I  am  present  when  he  returns 
I  help  him  to  take  it  out.  Mr.  Winter  employs  no  other 
groom.  Another  man  has  washed  the  trap  occasionally. 
Sometimes  Mr.  Winter  has  had  two  nags  at  the  same 
time,  but  he  kept  one  at  Beeston,.and  I  only  looked 
after  one  then.  Another  man  looks  after  the  cazt  horses. 
If  I  am  engaged  in  any  work  when  he  returns,  he  some- 
time takes  out  the  horse,  and  does  not  call  me.  He 
sometimes  rubs  down  the  pony,  and  puts  tiie  cloth  on. 

Cross-examined:  I  live  about  fitly  yards  from  ttie 
stable. 

5.  The  respondent  at  the  said  hearing  admitted 
that  he  had  no  licence  to  employ  a  ma^  servant, 
and  did  not  tender  any  evidence. 

6.  It  was  contended  on  the  part  of  the  appellant 


that  the  said  Abraham  Howard  was  a  "male 
servant''  within  the  meaning  of  the  statute  of 
the  32  &  33  Vict.  c.  14,  s.  19 ;  and  that  because 
the  said  Abraham  Howard  was  the  respondent's 

groom,  and  practically  performed  all  the  groom's 
uties,  and  because  respondent  kept  no  other 
groom,  the  said  Abraham  Howard  did  not  come 
within  the  exception  provided  by  the  statute  of 
the  39  Vict.  c.  16,  s.  5. 

7.  It  was  contended  by  the  respondent  that 
because  the  said  Abraham  Howard  was  bond  fide 
employed  as  yardman  and  labourer,  and  because 
the  groom's  duties  only  occupied  a  part  of  his 
time,  he  came  within  the  exception  provided  by 
the  last-mentioned  statute. 

8.  The  justices  were  of  opinion  that  the  said 
Abraham  Howard  was  bond  fide  employed  by  the 
respondent  as  yardman  and  labourer,  and  that  he 
was  also  bond  fide  employed  by  the  respondent  as 
groom,  and  perform  ea  substantially  all  the 
^room's  work,  but  that  the  groom's  work  occupied 
less  than  half  his  time,  and  they  therefore  found 
that  the  said  Abraham  Howard  was  a  servant 
who,  being  bond  fide  employed  by  the  defendant 
in  some  other  capacity,  was  partially  employed  by 
the  defendant  in  the  capacity  of  groom. 

9.  The  justices  were  therefore  of  opinion  and 
decided  that  the  respondent  was  not  liable  to  the 
duty. 

10.  The  question  of  law  arising  on  the  above 
statement  for  the  opinion  of  the  court  is  whether 
the  decision  of  the  justices  is  correct  in  law.  If 
the  said  question  is  answered  in  the  af&rmative, 
their  decision  dismissing  the  said  information  is 
to  stand ;  if  in  the  negative,  the  case  is  to  be 
remitted  to  the  justices  for  further  considera- 
tion. 

B.  S,  Wright  for  the  appellant.— The  tax 
imposed  upon  the  servant  by  sect.  18  and  sub- 
sect.  3  of  sect.  19  of  32  &  33  Vict.  c.  14,  does  not, 
in  this  case,  come  within  the  exemption  contained 
in  sect.  5  of  39  Vict.  c.  16.  There  is  groom's 
work  to  be  done,  and  no  other  servant  to  ao  it : 

TeUandY.  Vincent.  47  J.  P.  230. 
The  proper  construction  to  be  put  upon  sect.  5  of 
the  later  Act  is  that  if  a  person  is  employed 
generally  in  a  non-taxable  capacity,  he  shall  not 
lose  the  exemption  by  reason  of  his  being  occa- 
sionally employed  in  a  taxable  capacity.  To  come 
within  sect.  5  at  all,  a  man  must  he  employed 
wholly  in  one  capacity.  Where  he  is  engaged  to 
do  groom's  work,  he  is  taxable  under  the  earlier 
Act. 

A.  P.  Stone,  for  the  respondent,  was  not  called 
upon. 

HuDDLESTON,  B. — ^Therc  are  a  number  of  per- 
sons mentioned  in  sub-sect.  3  of  sect.  19  of  32  & 
311  Vict.  c.  14,  who  are  to  be  taxed — e.g.,  coachman, 
groom,  postilion,  stable-boy,  or  helper  in  the 
stables,  and  everyone  connected  with  stables 
seems  to  be  incluaed.  If  the  statute  remained 
there,  this  servant  would  no  doubt  be  liable  to 
duty.  But  by  sect.  5  of  the  subsequent  statute, 
39  Vict.  c.  16,  it  is  enacted  that  the  term  "  male 
servant,"  as  used  in  the  Act  32  &  33  Vict.  c.  14, 
shall  not  include  a  servant  who,  being  bond  fide 
employed  in  any  capacity  other  than  the  capaci- 
ties specified  or  referred  to  in  provision  3  of 
sect.  19  of  the  said  Act,  is  occasionally  or  partially 
employed  in  any  of  the  said  capacities  so  specified 
or  referred  to,  and  shall  not  iudade  a  person  who 
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bas  been  bond  fide  engaged  to  serve  bis  employer 
for  a  portion  only  of  eacn  day,  or  does  not  reside 
in  bis  employer's  bouse.  It  appears  from  tbat 
tbat  the  Legislature  was  desirous  of  pointing  out 
a  class  of  persons  wbo,  although  they  might  occa- 
sionally be  employed  in  a  taxable  capacity,  should 
not  be  subject  to  the  duty.  Therefore,  by  virtue 
of  the  subsequent  statute,  we  may  say  that  "male 
servant,"  under  sect.  19  of  32  &  33  Vict.  c.  14, 
shall  not  include  a  person  who  is  occasionally  or 
partially  only  employed  as  a  groom  or  stable-boy, 
or  helper  in  the  stables.  In  this  case  the  magis- 
trates have  found  that  the  individual  in  question 
was  bond  fide  employed  by  the  defendant  as  yard- 
man and  labourer,  and  that  he  was  also  bond  fide 
employed  as  groom,  and  substantially  performed 
all  the  groom's  work,  but  that  the  groom's  work 
occupied  less  than  half  his  time.  Therefore  it  is 
true  that  he  was  emploved  as  a  general  servant, 
and  it  is  true  also  that  he  was  employed  as  a  help 
in  the  stables ;  but  that  was  only  occasionally,  and 
he  was  employed  in  the  latter  respect  only  par- 
tially, and  his  real  employment  was  only  as  a 
general  servant.  He  was  employed  in  the  stables, 
but  occasionally  only  in  that  respect,  and  also 
only  partially,  for  his  work  there  occupied  a  very 
small  part  of  his  day.  His  real  and  substantial 
employment  was  as  a  general  servant,  and, 
although  serving  partially  in  a  taxable  capacity, 
his  real  employment  was  not  taxable.  We  must 
look  at  what  he  really  is.  The  justices  have  found 
that  he  is*  a  servant  who,  being  bond  fide  employed 
in  some  other  capacity,  is  partially  emploved  in 
the  capacity  of  groom.  A  man  may  be  said  to  be 
employed  partially  in  a  capacity  when  he  is  in  a 
oontinuoQS  service,  in  which  particular  periods  of 
the  day  are  allotted  to  particular  duties.  If  he  is 
employed  as  a  groom,  then  he  does  not  do  the 
work  of  a  groom  occasionally  only.  That  consti- 
tutes the  mfference  between  this  case  and  that  of 
Telland  v.  Vincent  (47  J.  P.  230).  In  Yelland  v. 
Vincent  the  justices  found  that  the  individual  in 
question  was  a  servant  who  was  bond  fide  em- 
ployed by  the  respondent  in  the  capacity  of  yard- 
man on  the  respondent's  farm,  and  that  he  was 
also  bond  fide  employed  by  the  respondent  in  the 
capacity  of  groom,  and  that  he  was  in  fact  both 
yardman  and  groom,  and  was  responsible  for  and 
performed  the  duties  of  each  office.  There  the 
justices  did  not  find  that  the  servant  was  only 
"occasionally  and  partially"  employed,  and  the 
finding  bein^  that  he  was  bond  fide  employed,  the 
exemption  did  not  apply.  In  the  present  case  the 
justices  find  that  tne  servant  was  a  person  who 
being  boTid  fide  employed  by  the  respondent  in 
some  other  capacity,  was  partially  employed  bv 
him  in  the  capacity  of  groom.  I  therefore  think 
that  the  decision  of  the  justices  was  correct,  and 
their  decision  must  be  affirmed,  and  this  appeal 
dismissed. 

Cave,  J. —  I  am*  of  the  same  opinion,  and  I 
think  that  the  decision  of  the  justices  was  both 
good  sense  and  good  law.  The  meaning  of  the 
statute  is  that  if  a  man's  substantial  employment 
V  not  within  the  definition  given  as  thai  of  a 
"  male  servant"  he  is  not  taxable.  Supposing  a 
man  living  in  the  suburbs  keeps  a  horse  and 
carriage,  and  wants  a  groom,  and  he  advertises 
and  says  that,  besides  doing  the  groom's  work, 
the  man  will  have  to  feed  the  cow,  undoubtedly 
there  the  man  would  be  bond  fide  employed  as 
groom  and  partially  only  to  look  after  the  cow,  i 


and  he  would  be  employed  in  a  taxable  capacity. 
But  suppose,  on  the  other  hand,  a  farmer  keeps  a 
large  dairy,  and  a  man  comes  to  be  engaged  as 
cowman  and  to  attend  to  other  matters  about  the 
place,  and  he  is  told  by  his  employer  that  there  is 
a  trap  which  he  will  have  to  look  after,  and  that 
he  will  have  occasionally  to  drive  the  trap,  in 
such  case  the  employment  would  be  bond  fide  that 
of  cowman,  and  the  employer  would  bo  exempt 
from  paying  a  tax  upon  him.  It  appears  to  me 
that  the  decision  in  Yelland  v.  Vincent  (47  J.  P. 
230)  is  right  and  the  decision  proceeds  upon  a 
correct  principle,  for  in  that  ca?e  the  magistrates 
found  that  the  servant  was  bond  fide  emploved  in 
two  capacities,  but  they  did  not  find  wnich  was 
the  substantial  employment. 

Wills,  J. — I  am  of  the  same  opinion.  I  think 
that  the  bond  fide  employment  spoken  of  in  the 
first  part  of  sect.  5  of  the  Act  of  1876  must  mean 
the  substantial  employment.  The  employment 
spoken  of  in  the  latter  part  of  the  section  is 
different,  and  refers  to  partial  or  occasional 
employment.  The  partial  employment  clearly 
refers  to  what  a  man  has  to  do  regularly  as  part 
of  his  contract,  but  which  is  not  the  chief  part  of 
his  work.  In  this  case  the  substantial  employ- 
ment of  the  servant  was  undoubtedly  that  of  a 
farm  labourer,  and  his  work  as  groom  was  no 
part  of  his  regular  business.  The  order  of  the 
justices  miis!}  therefore  stand. 

Decision  affirmed, 

Solicitor  for  the  appellant,  Solicitor  to  the 
Inland  Revenue, 

Solicitors  for  the  respondent,  Wright  and 
Barton,  East  Dereham. 


Saturday,  Dec.  12, 1885. 

(Before  Mathsw  and  Wills,  JJ.) 

Paige  (app.)  v.  Bbadley  (resp.).  (a) 

Freahoater  Fisheriee  Acts  1878  and  1884— JiVe«/i- 
waterfi>sh — Eels — Eels  lawfully  captured  abroad 
imported  into  England — Exposure  for  sale  during 
the  close  season — Conviction — 41  ^  42  Vict, 
c.  39,  s.  11,  sub-sects.  1  and  4,-A7  ^  48  Vict. 
c.  11,  s.  6. 

The  appelUmt  was  convicted  cmd  fined  for  exposing 
for  sale  during  the  close  timewr  freslwjater  fish 
in  England  certain  eels  lawfully  caught  in  Ireland 
and  imported  into  this  country.  The  appellant 
appealed,  and  contended  that  eels  were  not  fresh- 
wcUerfish,  and  if  they  were  the  Acts  awplied  only 
to  fish  ca/ught  in  Engla/nd,  and  not  to  fish  la/uofuQ/y 
caught  elsewhere  a/nd  imported  into  this  country. 

Held,  that,  under  suh-sect.  4  of  sect.  11  of  tne 
Freshwater  Fisheries  Act  1878,  the  importation 
into  and  exposure  for  sale  in  Englan^a  of  fresh- 
water fish  constituted  an  offence  against  the  Act, 
and  rendered  the  importer  or  exposer  liable  to 
conviction. 

This  was  a  case  stated  for  the  opinion  of  the  court 
by  two  justices  of  the  borough  of  Birmingham, 
under  42  &  43  Vict.  c.  49  :— 

1.  This  matter  came  before  the  justices  upon  a 
summons,  of  which,  omitting  the  formal  parts, 
the  following  is  a  copy :  *'  fx>r  that  on  the  4th 
day  of  June  instant,  at  the  borough  aforesaid, 
the  defendant  did  during  the  close  season,  that  is 

(a)  B«ported  liy  W.  P.  Evsxslit,  Esq.,  BarristeMit-Lftw. 
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to  say,  between  the  15th  day  of  March  last  and 
the  15ih  day  of  June  instant,  both  inclusiye, 
unlawfully  expose  for  sale  certain  freshwater  fish 
(to  wit),  eels." 

2.  On  the  hearing  it  was  proved  that  the  defen- 
dant had  exposed  for  sale  certain  eels  on  the  4th 
of  June  1885,  being  then  the  close  season  for 
freshwater  fish  in  England. 

3.  It  was  not  proved  whether  the  said  eels  had 
been  caught  in  salt  or  fresh  water. 

4.  It  was  admitted  before  the  justices,  and  they 
dealt  with  it  as  a  fact,  that  eels  do  at  certain 
periods  of  the  year  leave  fresh  water  and  travel 
down  into  brackish  water. 

5.  It  was  nroved  that  the  said  eels  were  Irish 
eels  exportea  from  Toome  Bridge,  county  Antrim, 
Ireland,  and  duly  invoiced  and  consigned  to  the 
defendant  in  Birmingham,  by  whom  they  were 
received. 

6.  At  the  time  when  the  said  eels  were  caught 
and  exported,  the  catching  and  sale  of  them  in 
Ireland  were  lawful. 

7.  It  was  contended  before  the  justices,  for  the 
defendant,  that  upon  these  facts  no  offence  had 
been  committed  under  the  Freshwater  Fisheries 
Acts  of  1878  and  1884. 

8.  The  justices  being  of  opinion  that  on  these 
facts  an  offence  had  been  proved  to  be  committed 
within  the  meaning  of  the  said  Acts,  fined  the 
defendant  Bs.  and  costs ;  but  having  been  duly 
applied  to  in  writing,  they  stated  this  case  for  the 
opmion  of  the  Queen's  Bench  Division. 

9.  If  the  court  thought  that  the  conviction  was 
good,  their  decision  was  to  stand ;  but  if  other- 
wise, their  decision  was  to  be  reversed,  and  the 
said  summons  dismissed. 

By  36  &  37  Vict.  c.  71,  s.  19 : 

No  person  ehall  bny,  sell,  or  expose  for  sale,  or  have 
in  his  possession  for  sale,  any  saknon,  or  part  of  any 
salmon,  between  the  third  day  of  September  and  the 
first  day  of  February  following,  both  inclnsive,  and  anv 
person  acting  in  contravention  of  this  section  shau 
forfeit  any  salmon,  or  part  of  any  salmon,  so  bonght, 
sold,  or  exposed  for  sale,  or  in  his  possession  for  sale, 
and  shall  incnr  a  penalty  not  exoeecung'  two  pounds  for 
ever^  such  salmon,  or  part  of  any  salmon.  Bnt  nothing 
herein  contained  shall  apply  to  any  person  buying, 
sellinff,  or  exposing  for  sale,  or  having  in  his  possession 
for  sue  ...  to  any  clean  fresh  salmon  caught  at 
any  time  beyond  the  limits  of  this  Act,  provided  its 
capture  by  any  net,  instrument,  or  deyice  other  than  a 
rod  or  line,  within  the  United  Kingdom,  was  lawful  at 
the  time  and  in  the  place  where  it  was  caught. 

By  sect.  20 : 

No  person  shall  buy,  sell,  or  expose  for  sale,  or  have 
in  his  possession  for  sale,  any  trout  or  char  between  the 
second  day  of  October  and  the  first  day  of  February  fol- 
lowing, both  inclusive ;  and  any  person  acting  in  contra- 
vention of  this  section  shall  forseit  anv  trout  or  char  so 
bought,  sold,  or  exposed  for  sale,  or  in  his  possession  for 
■ale,  and  shall  incur  a  penalty  not  exceeding  one  pound 
for  every  such  trout  or  char. 

By  41  &  42  Vict.  c.  39,  b.  2 : 

This  Act  shall,  so  far  as  is  consistent  with  the  tenour 
thereof,  be  read  as  one  with  the  Salmon  Fishery  Acts 
1861  to  1876. 

By  sect.  11 : 

(1.)  In  this  section  the  term  "freshwater  fish" 
includes  all  kinds  of  fish  (other  than  pollan,  trout,  and 
char)  which  live  in  fresh  water,  except  those  kinds 
which  migrate  to  or  from  the  open  sea. 

(2.)  The  period  between  the  fifteenth  dav  of  March  and 
the  fifteentn  day  of  June,  both  inclusive,  shall  be  a  close 
season  for  freshwater  fisn. 

(4.)  If  anv  person  during  this  close  season  buys,  sells, 
or  exposes  for  sale,  or  has  in  his  possession  for  sale,  any 


freshwater  fish,  he  shall,  on  summary  conviction  before 
two  justices,  be  liable  to  a  fine  not  exceeding  forty 
shillings. 

By  47  Vict.  c.  11,  s.  6  : 

This  Act  shall  be  construed  as  one  with  the  Fresh- 
water Fisheries  Act  1878,  and  that  Act  and  this  Act  may 
together  be  cited  as  the  Freshwater  Fisheries  Acts  IBTQ 
and  1884,  and  this  Act  may  be  cited  alone  as  the  Fresh- 
water Fisheries  Act  1884. 

In  the  construction  of  this  Act  the  expression  "  fresh- 
water fish  "  means  any  fish  living  permanently  or  tem- 
porarily in  fresh  water,  exclusive  of  salmon. 

James  Paterson  for  the  appellant. — ^The  first 
question  here  is,  whether  eels  are  included  in  the 
term  "freshwater  fish"  within  the  meaning  of 
the  Freshwater  Fisheries  Act  1884.  It  is  con- 
tended that  they  are  not,  because  they  belong  to 
those  kinds  of  fish  which  migrate  to  and  from  the 
open  sea,  like  salmon,  and  the  magistrates  have 
in  this  case  found  that  they  descend  into  brackish 
water,  and  are  so  excluded  from  the  term  "  fresh- 
water fish,"  which  is  defined  by  sect.  11  of  the  Act 
of  1878.  It  is  true  that  the  expression  "fresh- 
water fish,"  in  sect.  6  of  the  Act  of  1834,  is  made 
to  include  a  wider  class  of  fish  than  the  similar 
expression  in  the  earlier  Act,  but  that  wider  defi- 
nition is  only  for  the  pui'poses  of  the  Act  itself, 
and  not  for  the  general  legislation  on  the  subject. 
Secondly,  if  eels  are  within  the  Act,  the  appellant 
was  not  rightlyconvicted  in  respect  of  these  par- 
ticular .  eels.  The  intention  of  the  Freshwater 
Fisheries  Act  1878  was  to  protect  only  English 
fish,  and  these  eels  were  caught  in  Ireland,  not 
during  the  Irish  close  season,  out  at  a  time  when 
they  might  lawfully  be  caught.  [Wills,  J. — As 
it  is  impossible  to  know  whether  eels  are  caught 
in  this  country,  was  not  such  a  section  as  sect.  11 
of  the  Freshwater  Fisheries  Act  1878  inserted  to 
exclude  within  a  certain  defined  time  the  sale  of 
fish,  however  wholesome  and  good  and  lawfully 
caught  in  other  countries  P]  It  is  submitted  that 
it  was  not,  but  was  prima  facte  intended  only  to 
protect  an  English  industry. 

J.  W,  Bainea  for  the  respondent. — Eels  are 
freshwater  fish.  The  extended  definition  in  sect.  6 
of  the  Act  of  1884  clearly  includes  them,  and  the 
magistrates  have  found  tnat  they  are  included  in 
the  term.  Next,  it  is  contended  that  there  ia  an 
absolute  prohibition  against  the  sale  of  freshwater 
fish,  exclusive  of  salmon,  within  the  close  season. 
Sect.  2  of  the  Act  of  1878  makes  reference  to  the 
Salmon  Fishery  Act  of  1873,  where,  in  sects.  19 
and  20,  there  is  a  strong  argument  in  favour  of 
the  respondent.  Sect.  19  of  that  Act  imposes  a 
penalty  on  the  sale,  &c.,  of  salmon  during  close 
time,  but  makes  an  exception  in  favour  of  salmon 
sold  out  of  close  time  under  certain  specified  cir- 
cumstances ;  but  in  sect.  20,  when  dealing  with 
trout  and  char,  the  prohibition  is  absolute,  and 
no  exception  is  made  in  their  case.  Under  cog- 
nate statutes,  the  Wild  Birds  Protection  Acts 
(35  &  36  Vict.  c.  78.  and  39  &  40  Vict.  c.  29),  it  has 
been  held  that  it  is  no  defence  to  an  information 
under  those  Acts  for  exposing  wild  bii*ds  for  sale 
during  the  prohibited  season  that  such  birds 
have  been  bought  or  received  of  or  from  a  person 
residing  out  of  the  United  Kingdom : 

Wnitehead  v.  Smithers,  37  L.  T.  Eep.  N.  S.  378: 
2  C.  P.  Div.  553. 

These  Acts  were  intended  to  prevent  the  sale  of 
freshwater  fish  in  England  during  the  close 
season  wherever  caught. 

Paterson  in  reply. 
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^  Mathxw,  J. — I  am  of  opinion  that  this  convic-  ^ 
tion  ought  to  be  afiSrmed.  The  first  point  is, 
whether  or  not  eels  are  freshwater  fish  within  the 
Fisheries  Act  1878.  The  magistrates  have  found 
as  a  fact  that  eels  are  in  the  habit,  at  certain 
periods  of  the  year,  of  leaving  the  fresh  water  and 
travelling  down  into  brackish  water.  Sect.  11  of 
the  Freshwater  Fisheries  Act  1878  includes  in  the 
term  "  freshwater  fish "  all  kinds  of  fish  (other 
than  pollan,  trout,  and  char)  which  live  in  fresh 
water,  except  those  khids  which  migrate  to 
and  from  the  open  sea ;  and  in  sect.  6  of  the  Fresh- 
water Fisheries  Act  1884  the  term  **  freshwater 
fish  "  is  construed  to  mean  any  fish  living  per- 
manently or  temporarily  in  fresh  water,  exclusive 
of  salmon.  Now  eels  answer  the  description  of 
fish  living  permanently  or  temporarily  m  fresh 
water.  The  other  point  is,  that  sub-sect.  4  of 
sect.  11  of  the  Freshwater  Fisheries  Act  1878  is 
not  to  be  construed  against  the  appellant.  That 
sab-section  provides  that  if  any  person  during  the 
close  season  shall  buy,  sell,  or  expose  for  sale,  or 
has  in  his  possession  for  sale,  any  freshwater  fish, 
he  may  be  summarily  convicted.  It  has  been 
pointed  out  that  the  Freshwater  Salmon  Fisheries 
Act  of  1884  is  to  be  construed  as  one  with  the 
Salmon  Fisheries  Act  1873.  In  this  latter  Act  a 
distinction  is  drawn  between  the  sale  of  salmon 
ont  of  season  and  the  sale  of  trout  and  char  during 
close  lime.  In  the  case  of  trout  and  char,  by  sect. 
20,  the  prohibition  is  absolute,  whereas,  by  sect.  19, 
in  the  case  of  salmon,  if  it  be  sold  or  exposed 
for  sale  daring  the  close  time,  the  person  so  selling 
or  exposing  it  for  sale  shall  not  be  liable  to 
penalties  it  he  can  prove  that  it  was  (among  other 
things)  lawfully  caught  in  a  place  beyond  the 
limits  of  the  United  Kingdom.  When  we  come 
to  sect.  11  of  the  Freshwater  Fisheries  Act  1878, 
we  find  its  provisions  in  harmony  with  sects.  19 
and  20  of  the  Salmon  Fisheries  Act  1873,  and  as 
general  in  its  terms.  The  question,  then,  here 
is,  whether  we  ought  to  construe  the  prohibition 
against  selling  freshwater  fish  within  the  close 
time,  and  the  liability  for  penalties  for  so  doing,  as 
applicable  only  to  fisn  caught  and  exposed  for  sale 
within  that  portion  of  the  united  Kingdom  where 
it  is  so  caugnt  and  exposed  for  sale.  We  are  of 
opinion  that  we  ought  not  So  to  construe  it,  and 
think  that  there  is  an  excellent  reason  for  the  pro- 
vision, namely,  the  trouble  and  difficulty  of  ascer- 
taining whether  the  fish  exposed  for  sale  were 
caught  within  this  country  during  the  close  season 
or  imported  from  abroad.  It  may  well  be  that 
snch  a  provision  is  an  interference  with  legitimate 
trade,  but  the  Legblature  intended  to  interfere 
with  it. 

Wills,  J.— •!  am  of  the  same  opinion. 

Appeal  diamUsed, 

Solicitors  for  the  appellant,  Maekeson,  Taylor, 
and  Anundd,  for  BuUer,  Bickley,  and  Cross,  Bir- 
mingham. 

Solicitors  for  the  respondent,  A,  E,  and  H. 
Steele,  for  G.  K.  Eddowes,  Derby. 
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Tuesday,  March  17,  1885. 

(Before  Mathew  and  Skith,  JJ.) 

KiLLUisTER  (app.)  V,  FiTTON  (resp.).  (a) 

Rochdale  Market  Act  1822  (3  Geo,  4,  c.  Iviii,),  s,  42— 
Rochdale  Improvement  Act  1872  (35  <J-  36  Vict, 
c.  cxUic.),  s,  8 — Meaning  of  the  word  "  town  " — 
Application  of,  as  used  %n  Act  of  1822,  to  an 
increased  and  extended  town  under  Act  of  1872— 
Construction  of  the  two  statutes. 

By  sect,  42  of  the  Rochdale  Ma/rket  Act  of  1822 
(3  Geo,  4,  c.  Iviii.)  it  is  an  offence  punishable  on 
summary  conviction  with  a  Jine  not  exceedmg  52. 
for  any  person  to  sell  within  "  the  town  ofRoch- 
dale,**  other  thanwithin  the  Umits  of  tlie  market- 
place there  (except  in  the  vendor*^  private  dwel* 
ling-houM  or  the  shop)  any  .  .  .  vegetables 
or  other  marketable  commodities  or  provisions, 
3fc,  The  respondent  sold  a  quantity  of  potaJtoes 
%n  a  street  or  place  within  the  present  municipa ' 
and  parliamentary  borough  of  Jtochdale,  about  a 
mile  from  and  not  within  the  said  marketplace. 
The  limits  of  tlie  town  are  not  defined  in  the  Ad 
of  1882,  91  or  has  any  subsequent  Act  defined  the 
meaning  of  the  expression  **  tovm  of  Rochdale  " 
ae  used  in  tJuU  Act;  but  since  1822  the  town  has 
increased,  and  is  now,  and  for  many  years  hae 
bfien,  a  municipal  and  parliamentary  borough, 
the  bounda/ries  of  which  nave  been  extended  and 
defined  by  R:)yal  Charter  and  various  Acts  of 
ParUantent,  and  tlie  borough  cbs  now  existing  was 
constituted  by  the  Rochdale  Improvement  Act 
1872  (35  ^  36  Vici,  c.  cxlix.),  by  sect,  8  of  which 
Act  the  boundaries  of  the  town  and  borough  were 
extended  and  made  co-extensive  with  those  of 
the  parliamsntary  borough  cts  specified  in  the 
Boundary  Act  1868  (31  ^  32  Vtd,  c,  46),  and 
the  provisions  of  the  Act  of  1872,  and  of  various 
other  Acts  specified  in  sect.  8,  and  "  of  aU  other 
Acts  at  present  applying  to  and  in  force  in  and 
in  relation  to  the  existing  tovm  and  borough,^* 
were  to  "  apply  to  and  be  xn  force  in  and  in  rela' 
tion  to  the  oorough**  The  street  or  place  where 
the  sale  took  place  is  an  aggregation  of  about  a 
dozen  houses,  and  is  within  the  said  extended 
boundaries;  btU  prior  to  1822  it  was  outside  the 
then  municipal  oorough  and,  tJiou^h  tliere  are 
one  or  more  detached  houses  here  and  there  along 
the  road  leading  from  the  market-places  to  the  spot 
in  question,  there  is  no  continuous  line  of  build' 
ings  on  any  part  of  the  said  road. 

The  justices  were  of  opinion  tlvat  tlie  prohibition  in 
sect,  42  of  the  Act  of  1822  was  limited  to  tlie 
tovm  as  it  existed  in  1822,  and  thai  the  spot  in 
question  was  not  within  the  "  tovm  of  Rochdal-e  " 
within  the  meaning  of  the  Act,  and  that  the  extent 
eum  of  the  borough  for  municipal  purposes  did 
not  give  a  wider  meaning  to  the  expression  **  to%on 
of  Rochdale  "  so  as  to  extend  the  market  rigMs  to 
the  extendi  borough,  arkd  thai  the  Improvement 
Act  1872  did  not  extend  the  provisions  of  any 
local  Acts  to  the  extended  borough,  but  only  applied 
all  municipal  and  genercd  Acts  reUxting  to 
sanitary  and  local  government  matters  in  the  old 
borough  to  the  extended  borough;  and  they  ac- 
cordingly declined  to  convict  the  respondent  of  an 
offence  within  that  section. 

Held  {by  Mathew  and  Smith,  JJ,),  on  cfppeal 
therefrom,  that  the  justices  were  wrong  in  not 
convicting  the  respondent,  inasmuch  as  the  Act  of 

(a)  Bflportrd  Hy  Hbket  Liioh,  Em.,  Barrlitef-at-JAw. 
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Geo.  4  must  have  contemplated  a  growing  town^ 
and  ilie  expression  "toum  of  Rochdale"  in 
sect.  4-2  was  intended  to  include  not  merely  the 
then  existvng  hut  the  increasing  town  of  coming 
years ;  and  thaty  under  the  Act  of  1872,  the  prO' 
visions  of  the  Ad  of  1822  apply  to  and  are  in 
force  wUhvn  the  extended  hov/ndaries  so  as  to  make 
the  "  town  of  Rochdale  "  mentioned  in  the  earlier 
Act  comprise,  for  all  tlie  purposes  of  that  Act,  the 
whole  of  the  municipal  borough  as  constituted  by 
the  latei'  Act  of  1872. 

Case  stated  by  justices,  under  the  Summary 
Jurisdiction  Act  1879,  and  other  statutes  in  that 
behalf,  for  the  opinion  of  the  Queen's  Bench 
Division  of  the  High  CouH,  upon  a  point  of  law 
arising  as  hereinafter  mentioned. 

At  a  petty  sessions  of  the  said  justices  on  the 
6th  Feb.  1884,  at  the  Town  Hall,  in  the  borough  of 
Bochdale,  the  appellant  appeared  in  support  of 
a  summons  issued  on  an  information  preferred  by 
him  against  the  respondent,  charging, 

That  the  renpondent,  on  the  80th  Jan.  1884,  at  Mils- 
TOw-Toad  in  the  said  borough,  snch  street  not  beingf  in 
the  old  market-plaoe  or  new  market-place  in  the  said 
borong^h,  but  within  the  town  of  Bochdale  aforesaid, 
nnlawfolly  did  sell  a  quantity  of  potatoes,  contrary  to 
the  Act  of  8  Geo.  4,  c.  lyiii.,  for  providing  an  additional 
market-place  in  and  for  the  borongh  of  Bochdale,  in  the 
Connty  i^alatine  of  Lancaster. 

And  the  said  information  was  heard  and  deter- 
mined by  the  said  justices,  the  majority  of  whom 
dismissed  the  information,  and  stated  a  case  for 
the  court,  upon  th^  hearing  of  which  the  court 
(Stephen  and  Mathew,  JJ.)  remitted  the  same  to 
the  said  justices,  with  their  opinion  that  the 
reason  given  by  the  justices  for  their  judgment 
was  insu^cient ;  and  that  they  ought  to  further 
consider  the  information,  especially  with  reference 
to  the  Bochdale  Improvement  Act  1872  (35  &  36 
Vict.  0.  CTlix.),  not  mentioned  in  the  case,  but 
to  which  the  court's  attention  had  been  drawn  at 
the  hearing  of  the  argument  thereon;  and  further 
to  do  what  was  right  in  the  matter;  and,  if 
necessary,  to  re-state  the  case. 

The  justices  accordingly,  on  the  Slst  May 
1884,  reconsidered  the  case,  when  the  majority  of 
them,  seeing  no  reason  to  alter  their  previous 
decision,  re-stated  the  case  as  follows  : 

1.  The  appellant  is  the  Clerk  of  the  Bochdale 
New  Market  place,  established  by  the  Act  8  Greo.  4, 
c.  Iviii.  (local). 

By  sect.  42  of  that  Act  it  was,  amongst  other 
provisions,  enacted, 

That  no  person  or  persons  shall  hereafter,  on  any 
market  day  or  days  or  on  any  other  dav,  sell  or  expose 
to  sale,  except  in  the  said  old  market-place  or  the  new 
market-place,  any  meat,  bntter,  ponlbry,  eggs,  garden 
stuff, ^  potatoes,  roots,  or  yegetables,  or  any  fish,  at 
any  time,  within  the  said  town,  except  as  hereinafter 
mentioned. 

And  every  person  offending  in  any  of  the  cases 
aforesaid  is  By  the  said  section  made  liable  to 
forfeit  and  pay  for  every  such  offence,  on  con- 
viction before  any  one  or  more  justices,  any  fine 
not  exceeding  5Z.    But  *:he  section  provides, 

That  nothing  herein  contained  shall  extend  or  be 
construed^  to  extend  to  prevent  or  hinder  any  person 
from^  selling  or  exposing  to  sale  any  marketable  corn- 
modi^,  matters,  or  things  whatsoever  in  his  or  her  own 
private  dwelling-house,  or  in  his  or  her  own  shop,  in 
any  part  of  the  town  of  Bochdale. 

3.  The  respondent  did,  on  the  30th  Jan.  1884, 
expose  for  sale  and  actually  sold  to  a  person  in  ' 


Milnrow-road,  at  a  place  called  Hyde-park,  situate 
in  the  present  municipal  and  parliamentary 
borough  of  Bochdale,  a  quantity  of  potatoes; 
but  prior  to  the  said  Act  of  1872  the  said  place 
was  outside  the  then  municipal  borough  of  Boch- 
dale. 

4.  Such  sale  was  made  in  the  road  leading 
from  Bochdale  to  Milnrow  and  other  places  (and 
until  lately  a  turnpike  road)  from  a  small  cart  of 
the  respondent  passing  along  the  road  and  stop- 
ping only  for  occasional  sales  to  the  residents  of 
the  neighbourhood,  and  was  not  made  in  the 
dwelling-house  or  shop  of  the  respondent;  but 
no  obstruction  was  caused  in  the  street  or  road- 
wav  by  such  sale. 

(>.  There  is  no  definition  in  the  Act,  3  Greo.  4, 
c.  IviiL,  of  the  limits  of  the  "  town  of  Bochdale,** 
nor  has  any  subsequent  Act,  local  to  Bochdale, 
defiited  what  shall  be  the  meaning  of  the  expres- 
sion "  town  of  Bochdale,"  as  used  in  the  said  Act 
of  3  Geo.  4,  for  the  purposes  thereof ;  but  since 
the  passing  of  such  Act  the  town  of  Bochdale 
has  much  increased  and  extended,  and  is  now, 
and  for  many  years  past  has  been,  a  municipal 
and  parliamentary  borough,  and  the  boundaries 
of  such  borough  have,  by  various  Acts  of  Parlia- 
ment and  by  Koyal  Charter  (dated  the  9th  Sept. 
1856),  been  from  time  to  time  extended  and 
defined ;  the  said  borough,  as  now  existing,  having 
been  constituted  by  the  Bochdale  Improvemenfc 
Act  1872,  intituled  "An  Act  for  extending  the 
boundaries  of  the  town  and  borough  of  Bochdale, 
for  defining  and  extending  the  powers  of  the 
corporation  in  relation  to  the  improvement  and 
management  of  streets  in  the  borough,  and  to 
police  and  other  matters  of  local  srovemment. 
and  to  gas  and  water  supply,  and  to  the  cemetery 
and  to  markets,  and  for  other  purposes,"  and 
which  Act,  after  reciting,  amongst  other  things, 
as  follows : 

And  whereas  it  is  expedient  to  extend  the  boundaries 
of  the  town  and  borongh  of  Bochdale,  as  defined  by  the 
Boyal  Charter,  so  that  they  shall  be  oo-extensive  with 
the  boundaries  of  the  parhamentary  borongh  of  Boch- 
dale as  specified  and  aescribed  in  the  Boundary  Act 
1868,  and  for  such  purposes  to  alter  and  amend  the 
Boyal  Charter  aocordingly ;  and  whereas  it  is  expedient 
to  empower  the  said  corporation,  as  constituted  oy  this 
Act,  to  purchase  the  undertaking  of  the  market  pro- 
prietors, under  the  Market  Act  of  1822,  and  to  purchase 
and  extinguish  the  rights,  if  any,  of  all  persons  to  hold 
markets  and  fairs  now  existing,  and  to  make  regulations 
for  the  holding  of  markets  and  fairs  within  the  extended 
borough, 

oontains  the  following  provisions : 

^  Sect.  5.  So  much  of  the  Boyal  Charter  as  is  incon- 
sistent with  or  contrary  to  the  proYisions  of  this  Act 
shall  be  repealed,  but  in  all  other  respects  the  said 
charter  is  hereby  confirmed. 

Sect.  8.  From  and  after  the  passing  of  this  Act  the 
borough  shall  be  and  consist  of  the  district  comprised 
within  the  boundaries  of  the  parliamentary  borough  of 
Bochdale,  as  defined.in  the  Boundary  Act  1868 ;  and  the 
provisiona  of  this  Act,  of  the  Municipal  Corporation 
Acts,  of  the  Act  of  1853  (the  Bochdale  Improvement 
Act  1853,  16  &  17  Vict.  c.  coxx.)  as  amended  by  the  Pro- 
visional Order  of  1869,  of  the  Boyal  Charter,  of  the 
Water  Act  of  1847  (10  &  11  Vict.  c.  cxxvi.),  and  the 
Water  Act  of  1866  (29  &  30  Vict.  c.  clii.),  of  the  Provi- 
sional Order  of  1869,  of  the  Elementary  Education  Act 
1870  (83  &  34  Vict.  c.  75),  and  of  all  other  Acts  at  pre- 
sent applying  to  and  in  force  in  and  in  relation  to  the 
existing  town  and  borough,  shall,  so  far  as  the  same  are 
applic{U)le,  apply  to  and  be  in  force  in  and  in  relation  to 
the  borough. 

Sect..  81.  By  this  section  the  Markets  and 
Fairs  Clauses  Act  1847  (10  &  11  Vict.  c.  14)  is,  for 
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the  piirposes  of  this  part  of  this  Act  (except 
where  espressly  variea),  incorporated  with  this 
Act. 

Sect.  82.  By  this  section  the  corporation  of 
Rochdale  are  empowered  to  purchase  and  the 
trustees  of  the  Bochdale  New  Market  Place 
under  the  Market  Act  of  1822,  are  empowered  to 
sell  to  the  corporation  the  market  and  under- 
taking of  the  market  proprietors ;  and  it  is  pro- 
vided that,  upon  the  completion  of  such  sale,  the 
said  market  and  undertaking  and  all  the  inci- 
dents and  adjuncts  thereof  shall,  subject  to  the 
prorisions  of  this  Act  and  to  the  obligations, 
debts,  and  liabilities  of  the  undertaking,  be 
absolutely  vested  in  and  be  used,  exercised,  and 
enjoyed  by  the  corporation. 

6.  Hyde-park,  where  the  sale  took  place,  is  an 
^l^^c^tion  of  about  a  dozen  Houses  on  and  near 
to  the  side  of  the  Milnrow-road.  It  is  situate  a 
little  over  a  mile  from  the  said  old  market-place 
and  new  market-place,  and  within  the  boundaries 
of  the  borough,  as  defined  by  sect.  8  of  the  Eoch- 
dale  Improvement  Act  1872.  There  is  not  a  con- 
tinuous line  of  buildings  from  the  markets  to 
Hyde-park.  In  one  part  of  the  road  for  a  dis- 
tance of  about  150  yards  lying  between  the  said 
market-place  and  Hyde-park,  and  next  to  the 
latter  place,  there  are  no  ouildings  on  either  side 
of  the  said  road,  the  land  on  both  sides  bein^ 
green  fields ;  'and  there  are  other  parts  of  the  road 
at  shorter  lengths,  near  to  the  length  first  men- 
tioned, where  there  are  one  or  more  houses,  but 
they  are  detached,  and  do  not  form  a  continuous 
line  of  buildings. 

It  was  contended  on  the  part  of  the  appellant 
that,  notwithstanding  the  distance  of  Hyde-park 
from  the  said  market-place,  and  that  there  are 
breaks  in  the  line  of  buildings  between  the 
«aid  maiket- place  and  Hyde -park,  as  before 
stated,  the  term  "  town  of  Eochdale,"  used  in 
the  said  Act  (3  Geo.  4,  c.  Iviii.),  comprises  the  said 
place  called  "  Hyde-park  "  for  all  purposes  of  the 
said  Act.  And  further  that,  for  all  such  pur- 
poses, the  said  term  "  town  of  Rochdale,"  used  in 
the  said  Act,  comprises  the  whole  of  the  municipal 
borough  of  Bochdale,  as  constituted  by  the  Roch- 
dale Improveuient  Act  1872,  and  that,  under  the 
said  8th  section  of  the  said  Rochdale  Improvement 
Act  1872,  the  provisions  of  the  said  last-named 
Act  applied  to  the  said  Market  Act  of  1822 
(3  Geo.  4,  c.  Iviii.). 

It  was  contended  on  the  part  of  the  respondent 
that  the  expression  "  town  of  Rochdale,"  as  used 
in  the  said  Act  (3  Geo.  4,  c.  Iviii.),  referred  only  to 
an  aggregate  of  buildings  erected  in  a  con- 
tinuous line  from  the  said  market-place,  and 
that  the  place,  to  form  and  be  considered  as  part  of 
the  town  within  the  meaning  of  the  said  Market 
Act,  should  be  so  connected  with  or  adjacent  or 
adjoining  to  other  buildings  and  places  forming 
what  is  considered  locally  to  be  the  town  of  Roch- 
dale as  to  be,  to  all  appearance  and  in  fact,  part 
and  parcel  of  the  town ;  and  that  it  was  a  ques- 
tion of  fact  for  the  justices  to  decide,  looking  at 
all  the  circumstances  and  the  position  and 
surroundings  of  the  locality  where  the  offence 
was  alleged  to  have  been  committed,  whether  the 
place  called  **  Hyde-park"  was  within  the  town  of 
Rochdale  within  the  meaning  of  the  said  Market 
Act ;  and  in  support  of  this  contention  the 
respondent  relied  upon  the  case  of  Collier  v. 
Worth    (1     Ex.    Div.    464).     And    he    further 


contended  that  the  extension  of  the  borough  for 
municipal  purposes  did  not  extend  or  give  a 
wider  or  more  extensive  meaning  to  the  expres- 
sion "  town  of  Rochdale"  for  the  purposes  of  the 
said  Market  Act  of  1822,  and  so  as  to  extend  the 
privileges  or  rights  of  the  market  proprietors 
to  the  extended  borough ;  and  that,  even  if  the 
Rochdale  Improvement  Act  1872  extended  these 
privileges  and  rights  so  as  to  be  co-extensive 
with  the  extended  borough,  such  extension  was 
only  in  favour  and  for  the  benefit  of  the  Rochdale 
corporation,  and  only  to  be  exercised  by  them 
when  and  so  soon  as  they  should  purchase  and 
become  the  owners  of  the  said  market  rights  and 

Privileges  now  vested  in  the  Rochdale  Market 
!ompany ;  and  further,  that  the  Act  of  1872  did 
not  extend  all  or  any  of  the  provisions  of  any 
private  Acts  or  Act  relating  to  the  town  of  Roch- 
dale to  the  extended  borough,  but  only  applied 
all  municipal  and  general  Acts  which  related  to 
and  governed  the  old  borough  in  sanitary  and 
local  'government  matters  to  the  extended 
borough  ;  and  so  far  only  as  such  Acts  were  not 
inconsistent  with  the  Act  of  1872. 

In  support  of  these  contentions  the  respondent 
relied  upon  the  following  recital,  contained  in  the 
Act  of  1872 :  "  And  whereas  it  is  expedient  to 
empower  the  said  corporation  to  purchase  and 
extinguish  the  rights  (if  any)  of  all  persons  to 
hold  markets  and  fairs  now  existing,  and  to  make 
regulations  for  the  holding  of  markets  and  fairs 
within  the  extended  borough;"  and  also  upon 
sect.  8  of  the  Act  1872  hereinbefore  set  forth. 

The  majority  of  the  justices  were  of  opinion  that 
the  respondent  was  right  in  his  contention,  and 
a€cordmgly  they  dismissed  the  information  against 
him ;  and  they  crave  the  opinion  of  this  court  on 
the  following  questions  of  law  : 

(1.)  Whether,  under  the  provisions  of  the  Roch- 
dale Improvement  Act  1872,  the  provisions  of  the 
Market  Act  (3  Geo.  4,  c.  Iviii.)  apply  to  and  are 
in  force  vnthin  the  boundaries  of  the  borough  as 
extended  by  sect.  8  of  the  said  Rochdale  Improve- 
ment Act  1872,  so  as  to  make  the  words  "  town  of 
Rochdale"  used  in  the  said  Act  of  3  Geo.  4,  c. 
Iviii.  comprise,  for  all  the  purposes  of  such  Act, 
the  whole  of  the  municipal  borough  of  Rochdale 
as  constituted  by  the  Rochdale  Improvement  Act 
1872. 

(2.)  If  not,  whether,  apart  from  the  said  Roch- 
dale Improvement  Atft  1872,  the  words  "  town  of 
Rochdale"  used  in  the  said  Act,  3  Geo,  4,  c.  Iviii., 
comprise  the  said  place  called  Hyde-park  for  the 
ptoposes  of  such  last-mentioned  Act  P 

Cha^lea,  Q.C.    (with   whom  were   SvMon  and 
*  Dwnckw&rU)  argued  the  case  on  behalf  of  the 
appellant. 

Jelf,  Q.C.  (with  him  was  B,  0.  B,  Lane)  argued 
contra  for  the  respondent. 

The  following  cases  and  statutes  were  cited  and 
referred  to  in  the  course  of  the  argument : 

OolUer  V.  Worth,  1  Ex.  Div.  464 ;  a.  o.  nom,  CoUier 

V.  NoHh,  35  L.  T.  Bep.  N.  S.  345 ; 
Beg.  V.  Cottle  16  Q.  B.  Bep.  412 ;  20  L.  .T.  162,  Mafir. 

Oas. ;  10  B.  &  S.  548 ; 
The  Commissioners  of  Milton-next-Sittinghoume  v. 

Tlie  Faversham  District  Highway  Boards  10  B.  A 

S.  548,  n. ; 
SlUott  y.  Tfie  South  Devon  Railway  Company y  2  Ex. 

Rep.  725  ;  17  L.  J.  262,  Ex.  ; 
The  Rochdale  Market  Act  1822(  3  Geo.  4,  c.  Iviii.), 

8.42; 
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The  Boohdale  Improyexnent  Aot  1853  (16  Sb  17  Vict, 
o.  ooxx.),  B.  3 ; 

The  Boohdale  Improyement  Aot  1879  (35  &  36  Viot. 
o.  ozlix.),  88.  5,  8,  81,  82 ; 

The  Boundary  Aot  1868  (31  A  32  Viot.  o.  4(6). 

Mathew,  J. — I  am  of  opinion  that  there  ought 
to  have  been  a  conviction  of  the  respondent  in 
this  case,  inasmuch  as  I  think  an  offence  within 
the  meaning  of  sect.  8  of  the  Market  Act  of  1822 
(3  Geo.  4,  c.  Iviii.)  and  of  the  Bochdale  Improve- 
ment Act  1872  (35  &  36  Vict.  c.  cxlix.)  was  com- 
mitted by  him  on  the  occasion  and  in  the  manner 
set  forth  in  the  case  stated  by  the  justices.  The 
former  of  these  two  Acts  (that  of  (ieo.  4)  beyond 
all  doubt  contemplated  a  growing  town,  and 
provided  a  penalty  for  an  offence  that  might  be 
committed  within  the  area  of  the  town  existing  at 
the  time  when  the  Act  was  passed.  Nor  can 
there  be  a  doubt  that  it  was  intended  by  that  Act 
(see  sect.  42)  that  there  should  be  within  the 
town  no  rival  market  of  any  sort  opposed  to  or 
in  competition  with  the  old  and  new  markets 
therein  mentioned,  but  that  all  sales  of  market- 
able commodities  and  provisions  of  all  kinds 
should  be  held  and  be  transacted  within  the 
limits  of  the  old  and  new  market  places  therein 
specified.  Legislation  of  that  kind,  however, 
not  unfreauently  gives  rise  to  questions  as  to 
what  are  tne  s^eographical  limits  of  the  particular 
town.  Now  by  the  Bochdale  Improvement  Act 
1853  (16  &  17  Vict.  c.  ccxx.),  s.  3,  the  limits  of  the 
town  of  Bochdale  are  defined,  and  by  the  second 
of  the  two  Acts,  which  I  referred  to  above,  viz., 
the  Bochdale  Improvement  Act  1872,  those  limits 
are  further  extended,  and  by  sect.  8  of  that  Act 
it  is  enacted  that  "  From  and  after  the  passing  of 
this  Act  the  borough  of  Rochdale  shall  be  and 
consist  of  the  district  comprised  within  the 
boundaries  of  the  parliamentary  borough  of  Boch- 
dale, as  defined  in  the  Boundary  Act  1868." 
Several  statutes  are  then  specified  in  that  section 
that  are  to  be  applicable  to  the  new  and  extended 
area,  but  the  statute  now  in  question,  viz.,  the 
3  (xeo.  4,  c.  Iviii.,'  is  not  expressly  named ;  but  then 
it  is  evident  that  the  words  of  that  section,  all 
other  Ads,  may  apply  equally  and  as  well  to 
statutes  that  are  not  before  particularly  and 
specifically  enumerated  as  to  those  that  are.  The 
object  and  intention  of  the  Act  is  obviou8,*and 
there  is  no  reason  why  the  Act  of  Geo.  4  should 
not  be  held  to  apply  to  and  to  be  in  force  within 
the  new  boundaries  described  in  the  Act  of  1872. 
Another  fact  which  seems  to  me  to  favour  this 
construction  of  the  Act  of  1872  is,  that  a  later 
section  of  that  Act  (sect.  82)  contemplates  the 
acquiring  by  the  corporation  of  the  rights  to  the 
market  proper,  and  that  when  these  rights  are 
acquired  by  the  corporation  the  corporation  will 
be  able  to  exercise  their  rights  over  the  whole 
area  of  the  municipal  limits.  Now,  if  the  corpora- 
tion acquired  the  power  of  exorcising  these  rights 
only  up  to  and  within  the  geographical  limits  of 
the  town  as  defined  by  the  old  Act  of  1822,  there 
would  be  a  sort  of  **  no  man's  land  "  between  the 
municipal  boundaries  and  the  parliamentary 
boundaries  within  which  locality  tne  corporation 
would  have  no  power  to  exercise  the  rights  which 
they  had  so  acquired,  for  the  simple  reason — if  such 
were  the  case  which  I  do  not  think  it  is — that 
the  Act  of  1872  did  not  apply  to  the  earlier  Act 
of  1822  dealing  with  the  mni'ket  regulations. 
There  was,  I  think,  no  such  intention  in  the  Act, 


and  I  am  unable  to  arrive  at  any  other  conclusion 
than  that  the  magistrates  were  wrong  in  declining 
to  convict  the  respondents. 

Smith,  J. — I  entirely  concur.  The  charge 
against  the  respondent  of  selling  a  quantity 
of  potatoes  in  a  certain  street  within  the  town 
of  Bochdale,  but  not  being  in  the  old  or  new 
market-place  in  the  borough  of  Bochdale, 
was  dismissed  by  the  magistrates  upon  the 
grounds  stated  by  them  in  the  case;  and  the 
question  that  arises  for  our  determination  upon 
tne  case  as  stated  by  them  is,  whether,  under  the 
provisions  of  the  Bochdale  Improvement  Act 
1872,  the  provisions  of  the  Bochdale  Market  Act 
1822  apply  to  and  are  in  force  within  the  boun- 
baries  of  the  borough  of  Bochdale,  as  extended  by 
sect.  8  of  the  Act  of  1872,  so  as  to  make  the 
words  "town  of  Bochdale,"  in  the  Act  of 
Geo.  4,  comprise  for  all  the  purposes  of  that  Act 
the  whole  of  the  municipal  lx)rough  of  Bochdale, 
as  constituted  by  the  said  Improvement  Act  oi 
1872 ;  and  if  not,  whether,  apart  from  the  Act  of 
1872,  the  words  "  town  of  Bochdale,"  in  the  Act 
of  Geo.  4,  comprise  the  said  place  called  "  Hyde- 
park"  for  the  purposes  of  such  last-mentionod 
Act.  Now,  as  my  orother  Mathew  has  pointed 
out,  and  as  was  decided  in  the  case  of  CoUier  v. 
Worth  (uhi  »«p.),  the  expression  "  town  of  Boch- 
dale," as  used  in  the  Act  of  Geo.  4,  did  not.'mean 
or  refer  simply  and  merely  to  the  town  as  it 
existed  in  1822  at  the  time  of  the  passing  of  that 
Act,  but  it  meant  and  was  intenaed  to  include 
the  town  of  Bochdale  as  that  town  should  increase 
and  extend  in  coming  years.  That  that  is  so  is 
quite  evident  from  the  legislation  subsequent  to 
the  Act  of  Geo.  4.  In  1853,  by  the  Bochdale 
Improvement  Act  of  that  year,  a  radius  of  thrce- 

?uarter8  of  a  mile  is  given  for  the  town,  and  in 
872  came  the  second  Bochdale  Improvement  Act, 
the  title  or  heading  of  which  is  "  An  Act  for 
extending  the  boundaries  of  the  town  and  borough 
of  Boch&le„"  Ac,  by  which  Act  it  is  perfectly 
clear  that  the  borough  was  extended  to  a  point 
outside  the  spot  where  the  respondent  was  selling 
potatoes  on  the  occasion  in  question.  We  have 
then  to  decide  whether,  in  so  selling,  he  was 
guilty  of  any  offence  under  sect.  42  of  the  before- 
mentioned  Act  of  Geo.  4.  Now  that  Act  was 
undoubtedly  intended  to  apply  to  a  growing  and 
increasing  town ;  and  by  sect.  8  of  the  Improve- 
ment Act  of  1872  it  is  enacted  that  "from  and 
after  the  passing  of  this  Act  the  borough  shall  be 
and  consist  of  the  district  comprised  within  the 
boundaries  of  the  parliamentary  borough  of 
Bochdale  as  defined  in  the  Boundary  Act  1868.'* 
Now,  even  if  the  section  had  stopped  there,  I 
think  the  argument  for  the  respondent  would 
have  failed ;  but  the  section  proceeds,  "  And 
the  provisions  of  this  Act,  of  the  Municipal  Cor- 
poration Acts,  of  the  Act  of  1853,  as  amended  by 
the  Provisional  Order  of  1869,  of  the  Boyal 
Charter,  of  the  Water  Act  of  1847,  and  the  Water 
Act  of  1866,  of  the  Provisional  Order  of  1869,  of 
the  Elementary  Education  Act  of  1870,  and,**  it 
goes  on,  "  of  aU  other  Acts  at  present  applying  to 
and  in  force  in  and  in  relation  to  the  existing 
town  and  borough,  shall,  so  far  as  the  same  are 
applicable,  apply  to  and  be  in  force  in  and  in 
relation  to  the  borough."  Mr.  Jelf  says  that  that 
section  does  not  include  the  Act  of  (xeo.  4.  But 
if  that  be  so,  how  are  the  words  "  all  other  Acts  " 
tu  be  read.^     Mr.  Jclf  snys,  first  of  all,  that  the 
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words  *'*  all  other  Acts  "  mean  and  are  to  be  read 
•*  all  other  Acts  "  ejusdem  generis  with  the  Acts 
that  are  specifically  mentioned.  How,  then,  are 
we  to  read  or  construe  the  words  ejusdem  generis 
with  the  Boyal  Charter,  the  Water  Acts,  and  the 
Education  ActP  Ejusdem  generis  with  which  of 
them,  I  should  like  to  know!  In  my  judgment 
they  are  and  relate  to  three  totally  different 
things.  As  far,  therefore,  as  I  am  at  present 
advised,  it  is  impossible  to  construe  this  Act  in 
the  way  in  which  Mr.  Jelf  wishes  us  to  do.  I  have 
no  douut  that  it  was  intended  that  the  words  "  all 
other  Acts "  should  apply  to  the  borough  of 
Hochdale  and,  that  borough  being  now  extended 
to  the  parliamentary  boundary,  there  can  be  no 
question  but  that  the  respondent,  in  selling  the 
potatoes  as  stated  in  the  case,  was  committing  an 
offence  within  the  meaning  of  the  Act  under 
which  he  was  summoned. 

Judgment  for  ilie  appellant. 

Solicitors  for  the  appellant,  Grcgoiy,  Eowcliffet 
Jlowcliffe,  Rawle,  and  Johnston,  for  Killmister  and 
Norhuvy,  Macclesfield. 

Solicitors  for  the  respondent,  Brownlow  and 
House,  for  /.  T.  Worth,  Rochdale. 


Od.  30  and  Nov,  5, 1885. 

(Before  Col£Iiij)G£,  C.J.,  GaovE  and  Cave,  JJ.) 

Watson  r.  Black  ;  Frisby  v.  Black,  (a) 

Parliament — County  vote — Equitable  interest  in 
real  property — Receipts  of  rent^  and  profits — 
Proprietors  of  shares  in  Lo7idon  Stock  Exchange 
—6  Vict,  c,  18,  s,  74. 

Where  the  members  of  a  company  or  associationf 
incorporated  or  unincorporated,  vest  their  real 
property  in  trustees  free  from  any  equitable 
interest  in  the  individual  menders  in  the  land 
itself,  and  have  an  interest  only  in  the  profits  of 
fJie  concern,  they  have  no  sv4:h  equitable  interest 
in  the  land  as  to  entitle  them  to  vote  as  freeholders 
for  a  county, 

Baxter  r.  Brown  (7  M.  ^  0.  198)  discussed. 

This  was  a  case  stated  by  one  of  the  re'ising 
barristers  for  the  county  of  Middlesex.  The 
case,  in  which  Charles  William  Watson  was 
appellant,  and  Thomas  Eraser  Black  was  respon- 
dent, was  as  follows : — 

(1)  At  a  court  held  by  me,  one  of  the  bar- 
risters appointed  to  revise  the  list  of  voters 
for  the  county  of  Middlesex,  Frederick  Henry 
Matthews,  40,  St.  Joseph's-road,  Homsey,  duly 
objected  to  the  name  of  Charles  William 
Watson  heiug  retained  on  the  list,  of  voters  for 
the  parish  of  St.  Bartholomew  by  the  Exchange, 
in  tne  Hornsey  division  of  the  county  of  Mid- 
dlesex. 

(2)  The  name  stood  on  the  copy  of  the  register 
relating  to  the  parish  of  St.  Bartholomew,  as 
follows : — ^ 

■■  -111.-    iiw 

Cbristlaa  Kune.     I  i 


Wation,        Charl«B  ,  2,  Gro wa-conrt,  ;  Share    in    freehold 
WiilUm.  Threadneedle-  :      tenements,  Stock 

i     street,  E.G.  '      Exchange. 


1 


3.  The  following  facts  were  admitted  or  estab- 
lished by  the  evidence : 

(«>  Bepwted  hj  W.  P»  Evbbslst,  Esq.,  Barrlster-atpLav. 


4.  The  said  Charles  William  Watson  was  one 
of  1040  proprietors  in  the  undertaking  called 
the  Stock  Exchange,  situate  in  the  said  parish  of 
Saint  Bartholomew  by  the  Exchange,  in  the  City 
of  London. 

5.  The  name  of  the  said  Charles  William 
Watson  appears  as  an  existing  voter  on  the  list  of 
voters  in  force  at  the  time  of  the  passing  of  the 
Kepresentation  of  the  People  Act  1884. 

6.  The  objects  of  the  said  undertaking,  as 
defined  in  the  hereinafter-mentioned  indenture  of 
the  31st  Dec.  1875,  are  the  maintenance  of  the 
buildings  called  the  Stock  Exchange,  belonging  to 
the  said  proprietors,  with  its  appurtenances,  and 
the  erection  and  maintenance  of  any  other  build- 
ings in  the  City  of  London,  and  providing  the 
same  with  suitable  furniture,  fittings,  and  accom- 
modation, and  the  employing  of  the  said  buildings 
already  erected  or  to  be  erected  for  the  transacting 
of  buying  and  selling  English  and  foreign  stocks 
and  shares  in  public  and  other  companies,  with, 
under,  and  subiect  to  the  powers  and  regulations 
of  the  said  deed  and  the  rules  and  regulations  to 
be  made  pursuant  thereto. 

7.  The  said  undertaking  was  first  constituted 
under  the  provisions  of  a  deed  of  settlement* 
dated  the  27th  March  1802,  a  printed  copy  of 
which,  marked  "  A,"  is  annexed  to  this  case,  cmd 
is  to  be  taken  and  read  as  part  thereof. 

8.  By  an  indenture  made  the  31st  De3. 1875, 
under  powers  reserved  in  sect.  35  of  the  said  deed 
of  the  27th  March  1802,  between  the  trustees  and 
managers  at  the  date  of  the  said  indenture  of  the 
31st  Dec.  1875  and  the  then  proprietors  (includ- 
ing the  predecessor  in  title  of  the  said  Charles 
William  Watson),  the  said  deed  of  the  27th  March 
1802,  was  annulled,  except  as  appears  by  the  said 
deed  of  the  3l8t  Dec.  1875. 

9.  Except  so  far  as  the  said  deed  of  the  27th 
March  1802  may  subsist  and  be  in  force,  the  Stock 
Exchange  is  governed  and  regulated  by  the  said 
deed  of  the  31st  Dec.  1875. 

10.  Forms  of  certificate  and  transfer  of  shares, 
marked  '*  C  "  and  "  D  "  respectively  in  the  said 
undertaking,  are  annexed  hereto. 

11.  The  land  upon  which  the  Stock  Exchange 
\nd  its  appurtenances  are  built  is  freehold. 

12.  The  income  of  the  Stock  Exchange  is  made 
up  Almost  entirely  of  fees  paid  for  admission  to 
the  Stock  Exchange,  and  charges  for  the  use 
of  desks,  sittings,  di*awers,  and  other  exceptional 
accommodation,  and  for  the  use  of  boxes  and 
safes  in  the  strong  room,  and  as  to  about  one- 
fiftieth  of  the  said  mcome  of  dividends  or  interest 
on  investments  and  other  securities. 

13.  The  gross  annual  value  of  the  lands  and 
buildings  was  more  than  sufficient  to  yield  to  each 
proprietor  the  clear  yearly  value  of  40s,  over  and 
above  all  charges.  It  was  stated  and  admitted 
at  the  said  court  that  the  clear  annual-  value 
of  the  said  land  and  buildings  was  of  an  amount 
which,  when  divided  by  the  number  of  proprietors, 
gave  a  sum  of  not  less  than  ibl.  for  every  such 
proprietor.  But  since  the  said  court  was  held 
and  my  decision  was  given,  I  have  been  informed 
by  the  appellant  that  the  proprietors  whose 
names  in  the  schedule  are  marked  with  a  f  do 
not  receive,  and  are  not  entitled  to,  as  much  as  10^. 
per  year  from  the  said  income,  but  are  entitled  to 
more  than  40s,,  viz.,  sums  of  4L  or  upwards,  but 
less  than  lOf . 

14.  The  undertaking  of  the  Stock  Exchange 
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has  never  been  registered  as  a  company  under 
any  of  the  Companies  Acts,  or  at  all,  nor  has  it 
been  incorporated. 

15.  The  names  of  other  persons,  whose  names 
and  qualifications  are  set  out  in  the  schedule 
hereto  attached,  were  objected  id  in  similar  cir- 
cumstances. 

16.  It  was  objected  that  the  name  of  Charles 
William  Watson  was  not  entitled  to  be  retained 
on  the  register  on  the  following  grounds  :  (a) 
That  tHe  share  or  interests  of  any  proprietor  of 
the  Stock  Exchange  is  not  an  interest  in  real 
estate,  or,  at  any  rate,  not  such  an  interest  as  to 
entitle  him  to  the  franchise ;  (5)  that  if  the  share 
of  a  proprietor  is  an  interest  in  real  estate,  he  is 
entitled  to  be  on  the  list  of  the  borough  voters 
for  the  city  of  London  ha  a  lOL  occupier,  and  is 
therefore  precluded  from  being  on  the  list  of 
voters  for  a  county  division ;  (c)  that  the  under- 
taking ought  to  have  been  registered  under  the 
Companies  Acts,  and  that,  not  having  been  so 
registered,  it  was  an  illegal  association. 

17.  The  appellant  disputed  all  the  above  propo- 
sitions. 

18.  I  decided  that  the  share  or  interest  of  a 
proprietor  was  not  an  interept  in  real  estate — at 
any  ratiC,  not  such  an  interest  as  to  entitle  him  to 
the  franchise ;  that  he  was  not  entitled  to  be  on 
the  list  of  borough  voters  for  the  city  of  London 
as  a  102.  occupier ;  that  the  undertaking  need  not 
be  registered  under  the  Companies  Acts;  and 
that  the  name  of  the  said  Charles  William  Watson 
be  expunged  from  the  register. 

19.  I  accordingly  expunged  the  names  of  the 
said  Charles  William  Watson  and  of  the  said 
other  persons  in  the  said  schedule.  Due  notice 
of  appeal  from  my  decision  was  given,  and  I 
ordered  the  appeals  in  all  the  before-mentioned 
cases  to  be  consolidated. 

20.  The  register  was  to  be  amended  by  insert- 
ing the  names  of  Charles  William  Watson  and 
the  said  other  persons  in  the  said  list,  if  the  court 
should  be  of  opinion  that  my  decision  to  expunge 
the  said  names  was  wrong. 

The  case  in  which  Greorge  Frisby  was  appellant 
was  similar  to  the  one  above  set  forth,  with  the 
following  exceptions : 

(3.)  The  said  George  Frisby  was  one  of  1^40 

Sroprietors  in  the  undertaking  called  the  Stock 
ixcnange,  sitaate  in  the  said  parish  of  St. 
Bartholomew  by  the  Exchange  in  the  City  of 
London. 

(6.)  By  indenture  made  the  31st  Dec.  1875, 
under  powers  reserved/  in  sect.  35  of  the  said 
deed  of  the  27th  March  1802,  and  between  the 
trustees  and  managers  at  the  date  of  the  said 
indenture  of  the  31st  Dec.  1875  and  the  then 
proprietors  (includinf^  the  predecessor  in  title  of 
the  claimant),  the  said  deed  of  the  27th  Mai'ch 
1802  was  annulled,  except  as  appears  by  the  said 
deed  of  the  31st  Dec.  1875. 

(15.)  It  was  objected  that  the  claim  of  the  said 
George  Frisby  should  be  disallowed  on  the  follow- 
ing grounds :  (a)  That  the  share  or  interest  of  a 
proprietor  of  the  Stock  Exchange  is  not  an 
interest  in  real  estate— or,  at  any  rate,  not  such 
an  interest  as  to  entitle  him  to  the  franchise;  (h) 
that  the  said  proprietors  of  the  Stock  Exchange 
do  not  occupy  tne  Stock  Exchange  as  partners 
bond  fide  engaged  in  carrying  on  trade  or  busi- 
ness thereon,  and  that,  except  in  the  case  of 
proprietors  deriving  their  interest  by  descent, 


succession,  marriage,  marriage  settlement,  or  will, 
new  claimants  were  not  entitled  to  be  registered 
as  voters  in  respect  of  their  share  or  interest  in 
the  Stock  Exchange. 

The  management  of  the  undertaking  known  as 
the  Stock  Exchange  is  regulated  bv  an  indenture, 
dated  the  31st  Dec.  1875,  and  made  between  the 
trustees  and  managers  at  the  date  of  the  said 
indenture  and  the  then  proprietors  (including  the 
predecessors  in  title  of  both  appellants).  The 
lollowing  are  provisions  of  the  said  deed  which  are 
material  to  the  points  raised  in  the  present  case : 

The  pnrposes  of  the  undertaking  are  the  maintenance 
of  the  bmlding  called  the  Stock  Exchange,  in  the 
city  of  London,  with  its  appnrtenances,  and  the  erection 
and  maintenance  (either  on  lands  already  vested  in  the 
tmatees  and  managers,  or  to  be  ao<|nired  as  prorided 
by  these  presents)  of  any  other  bnildings  in  the  city  of 
liondon,  and  providing  the  same  with  suitable  fornitore, 
fittings,  and  accommodation;  and  the  emploving  the 
said  bnildings  already  erected,  or  to  be  erected,  for  the 
transacting  of  buying  and  selling  English  and  foreign 
stocks  and  shares  in  pnblic  and  other  companies  as  the 
said  building,  oalled  the  Stock  Exchange,  has  heretofore 
been  used,  but  with,  under,  and  subject  to  the  further 
powers  and  modifications  introduced  by,  and  the  regola- 
uons  of,  these  presents,  and  all  rules  and  regulations  to 
be  made  pursuant  to  the  provisions  in  that  behalf  of 
these  presents. 

The  capital  or  stock  of  the  undertaking  shall  oonsist 
of  the  hereditaments  and  premises  described  in  the 
first  schedule  hereto,  and  all  other  the  pro^ertv,  real 
and  personal,  vested  in  the  said  persons  parties  hereto 
of  the  first  ^art,  in  trust  for  the  uses  and  purposes  of 
the  undertaking,  and  the  same  shall  be  of  the  nominal 
value  of  240,0001.  divided  into  20,000  shares,  on  each  of 
which  the  sum  of  121.  is  credited  as,  and  deemed  to  be, 
paid  up.  Every  share  shall  be  distinguished  by  a  denot- 
mgnumber. 

The  shares  shall  be  transferable  and  transmissible 
only  in  the  manner  and  subject  to  the  conditions  herein- 
after expressed. 

Every  share  in  the  undertaking  shall  be  transmissible 
as  personal  estate.  The  transfer  of  such  shares  must 
be  in  writing,  and  registered  in  a  book  oalled  the 
"  register  of  ^ansfers"  in  which  ever^  transfer  must  be 
entered ;  and  no  transfer  shall  be  registered  purporting 
to  transfer  any  share  or  shares  to  more  than  four 
persons. 

No  transfer  of  a  share  shall  be  made  to  any  person 
who  is  not  at  the  date  thereof  a  member. 

The  shares  of  proprietors  ceasing  to  be  members, 
or  dying,  or  becoming  bankrupt  or  lunatic,  are  to  be 
transferred  within  one  year,  and  m  default  of  such  transfer 
within  the  year  the  toustees  and  managers,  after  notice 
to  the  proper  parties,  may  purchase  or  sell  such 
shares. 

The  trustees  and  managers  are  to  have  the  right 
of  pre-emption  as  to  any  shares  which  the  proprietors  or 
their  representatives  are  desirous  of  selling ;  but  subject 
to  such  pre-emption  the  proprietors  may  sell  their 
shares. 

In  particular  the  trustees  and  managers  shall  perform 
and  exercise  the  following  duties  and  powers : 

(a)  They  shall  appoint,  and  may  from  time  to  time 
remove,  a  secretarv  or  secretaries,  and  other  officers  and 
servantis,  and  shall  fix  the  amount  of  their  remnneraticn. 
They  may  pay  a  salary  to  the  secretary  of  the  committee 
for  general  puiposes.  They  may  fix  a  remuneration  for 
themselves  and  the  auditors ;  and  may  pay  pensions  or 
retiring  allowances  to  any  of  their  officers  or  servants. 

(6)  They  shall  also  pay  out  of  the  moneys  and  funds  of 
the  undertaking  all  rents,  rates,  taxes,  premiums  for 
insurance,  costs  of  maintenance  and  repairs,  and  other 
outgoings  in  respect  of  their  buildings,  and  all  the 
expenses  of  lighting  and  warming  the  rooms  used,  and 
allother  charges  and  expenses  necessary  for,  or  incident 
to,  the  management  and  well  ordering  of  the  Stock 
Exchange. 

(d)  They  shall  keep  an  account  of  the  moneys,  effects, 
and  securities  belonging  to  the  proprietors,  and  of  all 
receipts  and  payments.  They  shall  also  cause  a  general 
balance-sheet  to  be  made  up,  stated  and  settled  on  every 
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2Stli  Maroli  for  the  ^reyions  twelve  months,  and  snbmit 
the  same  to  the  anditora,  and  recommend  to  the  general 
meeting  a  dividend  to  be  declared  ont  of  the  profits 
appearing  on  snch  balance-sheet. 

(/)  Thev  may  purchase  other  property  for  the  pur- 
poses of  the  undertaking  oat  of  the  moneys  or  fttnds  of 
the  undertaking ; 

(h)  And  maylx)rrow  money  on  security  of  a  mortgage 
of  anypart  of  the  property  of  the  undertaking. 

(k)  They  shall  settle,  fix,  and  may  from  time  to  time 
Tur^f  the  entrance  fee  or  fees  (if  any)  and  annuad  sub- 
scriptions at  which  members  and  their  clerks  shall 
respectiyely  be  admitted  to  attend  and  laransact  business 
at  the  Stock  Exchange,  or  any  particular  and  specified 
part  thereof. 

(i)  They  shall  fix,  and  may  from  time  to  time  vary, 
the  charges  to  be  made  for  the  use  of  desks,  sittings, 
drawers,  and  other  exceptional  accommodation  tobe 
permitted  to  members,  and  for  the  use  of  boxes  and 
safes  in  the  strong  rooms  of  the  Stock  Exchange. 

(m)  They  may  make  bye-laws,  rules,  and  o^er  regu- 
lations for  the  better  management  and  conducting  the 
affairs  and  concerns  of  the  undertaking. 

All  moneys  to  be  received  by  the  trustees  and 
managers  on  account,  or  for  the  use  of  the  undertaking, 
are  to  be  paid  into  the  Stock  Exchange  bankers ;  and 
all  monejrs  not  required  for  immediate  use  are  to  be 
invested  in  such  securities,  or  otherwise  employed,  as 
the  trustees  and  managers  shall  think  fit. 

No  person,  whether  a  proprietor  or  not,  other  than 
8uoh  persons  as  shall  unaer  the  provisions  hereinafter 
oontained  have  been  admitted  as  members  by  the  com- 
mittee for  general  purposes,  and  their  clerks,  shall  be 
permitted  to  enter,  attend,  or  frequent  the  Stock 
£xehange,  or  to  transact  therein  the  business  of  a  stock- 
broker or  jobber. 

No  part  of  the  profits  of  any  year  shall  be  applied 
to  the  purchase  of  any  additional  lands,  or  the  erection 
of  any  buildings,  or  to  any  other  purpose,  the  expenses 
of  wMoh,  in  the  opinion  of  the  trustees  and  managers, 
ought  to  be  provided  out  of,  or  charged  against,  capital. 
A  general  meeting  may  from  time  to  time  resolve 
that  any  part  of  the  profits  of  any  vear,  not  exceeding 
10  per  cent,  thereof,  snail  be  set  aside  and  appropriated 
for  the  purpose  of  forming  a  reserve  fund,  whicn  shall 
be  appbcable  to  the  repairs,  whether  ordinary  or  extra- 
ordinary, and  maintenance  of  any  buildings  belonging 
to  the  undertaking. 

All  dividends  or  shares  shall  be  declared  by  a  general 
meeting,  and  ^hall  be  made  only  out  of  the  net  profits  of 
the  undertaking. 

The  net  profits  of  the  undertaking  shall  be  the  sum 
declared  to  be  such  by  the  trustees  and  managers. 

No  larger  dividend  shall  be  declared  than  is  recom- 
mended by  the  trustees  and  managers,  but  a  general 
meeting  may,  if  it  think  fit,  declare  a  smaller  dividend. 

AH  dividends  shall  be  payable  to  the  persons  who 
shall  be  registered  as  proprietors  on  the  oay  on  which 
the  resolution  declaring  such  dividend  shall  be  passed, 
and  shall  be  paid  within  thirty  days  after  the  declaration 
thereof. 

'Whenever  any  proprietor  is  in  debt  to  the  trustees 
and  managers  on  behalf  of  the  undertaking,  all  dividends  - 
payable  to  him,  or  a  sufilcient  part  wereof  may  be 
api>lied  by  the  trustees  and  managers  in  or  towards 
sati8(faction  of  the  debt. 

Sorate  Davey,  Q.C.  {MaHinson  with  him)  for 
the  appellants. — ^The  appellants  have  a  freehold 
interest  in  the  land  and  buildings  of  the  Stock 
Exchange  in  the  city  of  London.  The  claimant 
Watson  was  a  proprietor  and  on  the  register  at 
the  time  of  the  passing  of  the  Eepresentation  of 
the  People  Act  1884;  and  the  claimant  Frisby 
had  become  a  proprietor  by  purchase  since  the 
passing  of  that  Act ;  but  in  other  respects  the 
two  case^  were  similar.  The  deed  of  the  31st 
Dec.  1875  contains  regulations  governing  and 
orderini^  the  undertaking  of  the  Stock  Exchange. 
The  proprietors  were  to  be  holders  of  shares,  and 
there  were  managers  and  trustees  who  governed 
and  managed  the  undertaking  for  the  benefit  of 
the  proprietors.    By  claupc  16  of  the  deed  the 


proprietors'  shares  were  transmissible  as  personal 
estate.    [Cave.  J. — Can  that  be  granted  by  mere 
stipulation   between    the  parties  P j     Yes  ;   as  a 
mere  provision  for  the  mode  of  transmission,  but 
not  as  altering  the  nature  or  devolution  of  real 
property.     The   proprietors   are   the    beneficial 
owners  of  this  property,  and  the  trustees  and 
managers    were   only  to  deal  with  it   on   their 
behalf  and  as  their  agents.    The  Stock  Exchange 
has  neyer  been  incorpoitited  as  a  company.    The 
1040  proprietors  are  the  beneficial  owners  of  the 
property,   and  by   consent   and    contract   have 
agreed  that  their  property  should  be  vested  in 
trustees  for  the  purpose  of  carrying  on  the  busi- 
ness of   the  Stock  Exchange,  from  which  they 
derive  a  profit.    Their  exact  legal  position  might 
be  doubtful  as  to  whether  they  were  partners  or 
not ;  but  there  is  no  doubt  that  they  do  derive 
income  from  the  use  of  their  property  by  the 
trustees  and  managers  under  regulations  made 
by  themselves  for  such  purposes.    The  profits  so 
derived  may  vary  from   time  to  time,  and  the 
proprietors  have  agreed  that  more  shall  not  be 
divided    among   them    than    the  trustees   and 
managers  think  proper;  but   that   was  only  a 
mere  matter   of  agreement  between  them,  and 
might    be  put  an  end   to  by  the  proprietors — 
which  they  might  do,  for  the    Stock  Exchange 
undertaking  has   never   been   registered  and  is 
not    a    joint-stock    company.     The    agreement 
between   the  proprietors   as   to   the  division  of 
the  profits   does   not   alter  the   nature   of  the 
shares ;  it  does  not  convert  the  realty  into  per- 
sonalty.   In   truth  they  are  the  equitable  and 
beneficial  owners  of  this  projSerty,  subject  to  con- 
ventions and  regulations  established  by  mutual 
consent.    They  might  put  an  end  to  the  under- 
taking by  proper  resolutions  to  dissolve  them- 
selves and   use   their  property  in  other  ways, 
which  no  doubt  they  coula  not  do  if  they  were 
an  ordinary  joint-stock  company.     The  interesi 
of  the  proprietors  is  admittedly  not  legal,  but  if 
it  is  equitable  that  is  enough : 

Baxter  v.  Brown,  7  M.  &  G.  198. 

But  it  has  been  contended  that  case  has  been 
overruled  by  Bennett  v.  Blain  (15  0.  B.  K  S.  518), 
on  which  the  argument  was  founded  that  what 
was  personalty  in  equity  most  be  so  treated  for 
purposes  of  registration;  that  in  the  latter  case 
the  company  was  a  registered  joint-stock  com- 
pany, whereas  in  the  earlier  case  there  was  only 
an  association  of  persons  as  in  the  present- 
instance.  Real  estate  held  for  partnership  pur- 
poses was  always  in  equity  held  to  be  personalty, 
and  the  provision  in  the  present  deed  that  the 
shares  snould  go  as  personalty  meant  no  more 
than  that.  Much  reliance  against  the  present 
contention  was  placed  on  the  cases  of  Freeman 
V.  Gatnrford  (18  C.  B.  N.  S.  185;  L.  Brep.  1  0.  P. 
209)  and  Wataan  v.  Spratley  (10  Ex.  222 ;  2  0.  L.  B. 
1434);  but  they  are  distinguishable  on  the  ground 
that  they  dealt  with  remstered  companies  and  no& 
voluntary  societies.  The  second  case,  that  of 
Frisby  v.  Blacky  involves  the  same  point  as 
Watson's  case,  but  is  that  of  a  new  claimant^  as 
to  which  the  4th  section  of  the  Representation  of 
the  People  Act  1884  applied,  providing  that  only 
one  of  several  joint  owners  was  entitled  to  be 
registered  unless  they  derived  their  interest  in 
their  real  estate  by  descent  or  succession,  or 
where  they  occupy  the  land  and  are  engaged  as 
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partners  carrying  on  trade  or  business.  The 
revising  barrister  disallowed  the  claims  of  the 
new  claimants  on  the  ground  that  they  did  not 
occupy  the  land  and  caiTy  on  business  thereon. 
It  is  contended  that  both  those  who  are  already  on 
the  register  are  eotitled  to  be  kept  on,  and  the 
new  claimants  are  entitled  to  be  put  on. 

Sir  H.  Jcmies,  Q.C.  (Harry  G-reenwood  with  Jiim) 
for  the  respondent. — ^The  claimant  is  not  entitled 
to  have  his  name  retained  on  the  register.    The 
claim  is  made  as  being  one  founded  on  an  equitable 
freehold  under  6  Vict.  c.  18,  s.  74,  which  dis- 
qualifies a  trustee  from  obtaining  a  vote  in  respect 
of  the  trust  property  unless  in  actual  occupation 
of  it,  but  confers  the  franchise  on  the  cestui  que 
iimst  who  is  in  the  receipt  of  the  rent  and  profits ; 
but  here  the  claimant  is  not  in  the  receipt  o!  the 
rents   and  profits;    the   trustees   of   the   Stock 
Exchange  receive  the  rents  and  profits,  and  divide 
them  among  the  proprietors.    Claupes  21  and  22 
and  24  of  the  deed  of  1875  show  that  the  pro- 
prietors of  this  undertaking  have  no  real  freehold 
interest  in  the  land  and  tenements  belonging  to 
them.     [Gkovb,  J. — ^Mr.  Davey  gives  the  po-by 
to  the  deed,  and  suggests  that  the  proprietors 
were  alreadv  possessed  of  the  property,  and  were 
parties  to  the  deed  only  as  a  voluntary  arrange- 
ment which  might  be  altered.]  Yes ;  but  the  deed 
must  be  taken  into  consideration,  and  by  it  the 
proprietors  have  divested  themselves  both  of  their 
legal  and  equitable  interest  in  the  property.    The 
so-called  proprietors  are  mere  homers  of  shares, 
and  nothmg  more.     The  trustees  and  managers 
divide  the  profits  and  regulate  the  dividends  as 
they  think  right,  consequently  the  amount  which 
they  allot  or  divide  does  not  represent  the  amount 
received  as  rents  and  profits,  but  only  the  amount 
divided  by  them  among  the  proprietors ;  indeed 
they  might  divide  nothing  and  invesl  the  whole. 
The  proprietors  have  no  other  rights  except  those 
under  tne  deed  of  1875;  they  do  not  hold  any 
estate  of  inheritance,  but  only  something  of  whicn 
they  can  be  deprived;  they  cannot  dispope  of 
their  shares  to  any  and  every  body — such  transfer 
is  subject  to  the  decision  of  the  managing  com- 
mittee.   No  doubt  their  property  consists  of  l)oth 
freehold   and  leasehold  property,   but  there   is 
nothing    like   rents    ana  profits    receivable  in 
respect  of  such  property.    There  may  not  be  any 
incorporation  of  this  undertaking ;  the  same  rcdult 
was  arrived  at  in  reference  to  the  persons  who 
are  shareholders.     The  substance  oi  the  matter 
must  be  looked  at;  it  is  immaterial  whether  there 
is  an  incorporation  or  not,  if  in  fact  it  was  such  an 
undertaking  or  body  that  the  members  do  not 
individually  become  entitled  to  the  rents  and 
profits;  but  only  to  the  residue  of  a  fund  which 
might  be  made  out  of  the  rents  and  profits.    If 
this  body  had  come  into  existence  since  the  Com- 
panies Act  1862  it  would  have  required  regis- 
tration; but  it  has  all  the  incidents    and    in- 
gredients of  a  body  requiring  registration.    As 
regards  the  case  of  Baxter  v.  Broicn  (vM  sup,), 
relied  on  by  the  other  side,  it  is  not  only  distin- 
guishable on  the  ground  of  its  facts,  but  it  was 
said  there  were  no  trusts  inconsistent  with  an 
equitable  freehold  interest  in  the  shareholders ; 
here  there  are  such  trusts.    But  it  has  also  been 
overruled  in  terms  if  not  directly,  and  the  weight 
of  authority  is  against  it;  thus  in  Bennett  v.  Blain 
(ubi  iup,),  where  the  facts  were  like  those  of  the 
present  case,  the  members  of  a  joint-stock  com- 


pany, the  real  estate  of  which  was  vested  in 
trustees  and  the  management  in  a  committee, 
had  no  such  equitable  interest  in  land  as  entitled 
them  to  be  put  on  the  register.  It  was  *  also 
questioned  by  Lord  St.  Leonards  in  Myers  v. 
Perigal  (2  De  G.  M.  &  G.  599 ;  22  L.  J.  434,  Ch.) 
The  principle  laid  down  by  the  later  cases  is  that 
shareholders  in  such  undertakings  liave  on'y  a 
share  in  the  profits  of  the  adventure,  and  not  a 
freehold  interest  in  land,  so  as  to  entitle  them  to 
vote.  Here  there  is  no  actual  receipt  of  rents 
and  profits  by  the  proprietors. 

H,  Davey,  Q.C.  in  reply.  —  Proprietors  an4 
members  of  the  Stock  Exchange  are  to  be  distin- 
guished; the  former  are,  it  is  submitted,  equitably 
entitled  to  the  freehold.  Much  stress  has  been 
laid  on  the  large  powers  of  management  vested  in 
the  trustees  ;  but  they  are  subject  to  the  control 
of  the  proprietors,  who  are  i^ot  the  less  entitled 
to  the  rents  and  profits,  however  these  might  be 
dealt  with  or  applied  if  for  their  benefit  and  under 
their  own  management,  and  so  the  proprietors 
can  rightly  claim  a  freehold  interest  in  their 
realty.  The  cases  cited  on  the  other  side  are  to 
be  distinguished  on  the  ground  of  incorporatiou 
of  cthe  companies.  Lord  St. '  Leonards'  remarks 
in  Myers  v.  Perigal  (uhi  sup.)  about  Baxter  v. 
Brown  {uhi  sup,)  have  been  pressed  too  far ;  for  the 
'  latter  might  be  still  a  good  decision  as  to  the 
franchise  law,  though  not  as  to  the  law  of  mortmain 
which  was  the  subject-matter  of  the  latter  case. 
If  a  number  of  persons  purchase  real  estate  and 
vest  it  in  trustees  for  tneir  own  purposes,  they 
are  not  less  the  equitable  owners  of  it  because 
they  vest  it  in  the  trustees,  and  g^ve  them  large 
powers  of  management   over  it  for  their  own 

P^^«®«-  Our.  adv.  vuU, 

Nov.    5.  r—  The    judgment  of  the  court  was 
delivered  by 

Cave,  J. — ^The  question  in  this  case,  is  whether 
the  appellants  have  an  equitable  interest  in  land, 
and  are  in  the  receipt  of  the  rents  and  profits 
thereof  within  the  meaning  of  sect.  74  of  the 
6  Vict.  c.  18.  In  our  judgment,  it  is  too  clear  for 
serious  argument  to  the  contrary  that  the  share- 
holders in  an  unincorporated  company  may  by  an 
arrangement  among  themselves  divest  themselves 
of  all  interest  in  the  real  property  of  the  com- 
pany while  retaining  an  interest  in  the  profits  of 
the  concern.  That  proposition  is  distinctly  laid 
down  in  Bennett  v.  Biain  (33  L.  J.  63,  u.  P.), 
and  is  supported  by  the  earlier  decisions  of 
Bidmer  v.  Norrts  (9  C.  B.  N.  S.  19)  Watson  v. 
Spratley  (10  Ex.  222),  and  Myers  v.  Perigal 
(2  De  G.  M.  &  G.  622),  and  by  the  subsequent 
case  of  Freeman  v.  Oainsford  (L.  Bep.  1  C.  P. 
129 ;  34  L.  J.  95,  C.  P.)  It  wais  admitted  that 
this  was  so  where  the  company  was  incorporate  ; 
but  Mr.  Davey  sought  to  draw  a  distinction 
between  corporations  and  companies  registered 
under  an  Act  of  Parliament  and  mere  partner- 
ships formed  under  no  Act  of  Parliament.  It  is 
clear,  however,  that  the  judgment  in  Bennett  v. 
Blain  (ubi  sup.)  does  not  proceed  on  any  such  dis- 
tinction. A  number  of  persons  may  agree  amouff 
themselves  that  lands  shall  be  bought  and  vested 
in  trustees  upon  tinists  which  shall  give  the 
members  no  equitable  interest  in  those  lands,  bat 
only  an  interest  in  profits  to  be  made  by  the  use 
of  them.    If  they  so  agree,  then,  so  long  as  that 
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agreement  lasts,  the  members  have  no  equitable 
interest  in  the  land,  bat  only  an  interest  of  the 
nature  of  personalty  in  the  profits  of  the  under- 
takimp^.  The  case  of  Baxter  v,  Brovm  (7  M.  <&  G. 
198)  was  relied  oh.  That  case  has  been  sometimes 
doubted  and  sometimes  distinguished.  If  the 
court  there  meant  to  lay  down  uie  principle  that 
members  of  an  association  cannot  by  agreement 
among  themselves  divest  themselves  of  any 
equitable  interest  in  lands  purchased  for  the 
purposes  of  the  association,  and  cannot  vest  those 
lanas  in  trustees  free  from  such  equitable  interest, 
that  case  is  opposed  to  a  cloud  of  authorities  and 
is  not  law.  If,  however,  the  court  there  only 
meant  to  decide  that  in  that  case  the  parties  had 
not  agreed  to  divest  themselves  of  equitable 
interests  the  case  is  distinguishable,  in  the  case 
now  under  consideration  it  is  clear  that,  the 
members  meant  to  vest  the  freeholds  in  the 
trustees  free  from  any  equitable  interest  in  the 
individual  members  in  the  land  itself,  and  to  give 
to  the  members  of  the  association  an  interest  in 
the  profits  of  the  concern  only.  There  is  nothing 
contrary  to  law  in  such  an  arrangement,  but  one 
consequence  of  it  is  that  the  individual  members 
have  no  equitable  interest  in  the  freeholds 
vested  in  the  trustees,  and  consequently  the  deci- 
sion of  the  revising  barrister  was  correct,  and 
must  be  affirmed.  Appeal  dismUeed. 

Solioitors  for  the  appellants,  T^ravera^  SmiiKf 
and  Braithwaiie, 

Solicitors  for  the  respondent,  Corhin  and 
Chreener, 


Friday,  Nov.  6. 1885. 

(Before  Day  and  Smith,  JJ.) 

The  Guardians  of  The  Dorchester  Union  (apps.) 
V.  The  Guardians  op  The  Weymouth  Union 
(resps.).  (a) 

Poor  law — Residence  setUement — For  "  term  of  three 
yeare** — WUhoiU  receipt  of  relief  **in  e€Lck  of  those 
years** — Meaning  of  those  eaopressions — IrremovO' 
bUiiff — Receipt  of  relief  hy  broken  periods  of  a 
yeat'—Dimded  Parishes  and  Poor  Law  Amend- 
ment Act  1876  (39  4"  40  Vict.  e.  61),  s.  34— Con- 
etructian  o/— 28  #■  29  Vict.  c.  79. 

I^o  sMement  by  residence  under  sect.  ^  of  the 
Divided  PaHshes  and  Poor  Law  Amendfne(it  Act 
1876  (39  4-  40  Vict  c.  61)  can  be  acquired  unless 
the  residence  has  been  for  an  unbroken  term  of 
three  consecutive  years,  without  the  receipt  by  the 
paatper  resident  in  any  portion  of  either  of  such 
three  years  of  such  parochial  relief  as  would 
confer  on  him  the  sttUtis  of  irremovahility  under 
the  Poor  Law  Amendment  Act  of  1846  (9  4*  10 
Viet.  e.  66),  s,  1,  as  altered  with  regard  to  the 
time  necessary  to  confer  sttch  status  oy  the28  ^f 
29  Vict.  e.  79. 

This  was  a  case  stated  pursuant  to  12  &  13  Vict. 
c.  45,  by  order  of  Chitty,  J.,  dated  31st  Dec.  1884. 
1.  On  the  31st  Oct.  1884  two  of  Her  Majesty's 
justices  of  the  peace  of  and  acting  in  and  for  the 
county  of  Dorset,  upon  the  complaint  of  the 
respondents,  ordered  that  Mary  Jane  Green,  aged 
forty  vears;  Joseph  Green,  aged  fifteen  years; 
Mane  Jane  Green,  aged  ten  years ;  Emily  Green, 
aged,  seven  years;  Charlotte  Green,  aged  seven 
years;    Charles    Green    aged   four   years;    and 

(^  Bcportod  bj  Hbnrt  Lbioh,  Eiq.,  Barrliter-at-Law. 
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George  Green,  aged  two  years,  should  be  removed 
from  the  respondent  union  to  the  appellant 
union. 

2.  Mary  Jane  Green  the  elder  was  married  to 
George  Green  on  the  26th  July  1863.  The  other 
paupers  are  the  children  of  their  marriage. 

3.  The  said  George  Green  was  bom  in  the  year 
1810  in  the  parish  of  Toller  Porcorum,  in  the 
appellant  union. 

4.  On  the  6th  April  1876  the  said  Greorge  Green 
went  to  reside  in  the  parish  of  Overmoigne,  in 
the  respondent  union,  and  continued  to  reside 
there  until  his  death  on  the  25th  Dec.  1881. 

5.  The  said  George  Green  during  his  said  resi- 
dence in  the  parish  of  Overmoigne  received 
parish  relief  for  the  following  periods  only,  viz. : 

In  1876,  during  the  month  of  June,  medical 
relief. 

During  the  week  ending  the  3rd  Dec.  he  was 
supplied  with  a  truss. 

1877.  During  the  week  ending  the  29th  Sept. 
he  was  supplied  with  a  truss. 

1879.  During  the  week  ending  the  30th  May  he 
was  given  a  coffin. 

18o0.  From  the  week  ending  the  24th  Jan.  till 
his  death  he  received  relief. 

6.  The  pauper  Joseph  was  born  in  the  parish 
of  Exmouth,  in  the  Azminster  Union ;  the  pauper 
Mar^  Jane  the  younger  in  the  parish  of  Compton 
Abbis  in  the  appellant  union,  and  the  four 
paupers,  Emily,  Charlotte,  Charles,  and  George 
were  bom  in  the  parish  of  Overmoigne  in  the 
respondent  union. 

7.  The  settlement  of  the  pauper  Mary  Jane  the 
elder  is  the  settlement  derived  from  her  husband 
the  said  Greorge  Green. 

8.  After  the  death  of  the  said  George  Green  on 
the  25th  Dec.  1881  the  said  Mary  Jane  Green  the 
elder,  Joseph  Green,  Mary  Jane  Green  the 
younger,  Emily  Green,  Charlotte  Green,  Charles 
Green,  and  George  Green  continued  to  reside  in 
the  said  parish  of  Overmoigne,  and  would  receive 
continuously  parish  relief  therefrom  until  the 
week  ending  tne  7th  April  1883,  when  they  went 
to  reside  m  the  appellant  union,  and  there 
received  continuous  parish  relief  until  the  6th 
April  1884,  when  the^  went  to  reside,  and  have 
since  continued  to  reside,  in  the  respondent  union, 
receiving  therefrom  continuous  relief. 

The  question  for  the  opinion  of  the  court  is, 
whether,  upon  the  facts  stated,  the  said  order 
was  rightly  made,  or  was  wrongly,  or  in  part 
wrongly,  made,  and  whether  the  said  order  shall 
stand,  or  be  quashed  or  varied. 

The  Poor  Iiaw  Amendment  Act  of  1846  (9  &  10 
Vict.  0.  66),  by  sect.  1,  enacts  that : 

Ko  person  shall  be  removed  nor  shall  any  warrant  be 
granted  for  the  removal  of  any  person  from  any  parish 
in  which  snoh  person  shall  hare  resided  for  five  years 
next  before  the  api>lication  for  the  said  warrant :  Provided 
always,  that  the  time  dorinc:  which  snch  person  shall  be 
a  prisoner  in  a  prison,  or  snail  be  servinsr  Her  Majesty 
as  a  soldier,  &o.  ...  or  reside  as  an  in-pensionor 
in  Greenwion  or  Chelsea  Hospital,  or  shall  be  confined 
in  a  Innatic  asylum  .  .  .  or  as  a  patient  in  a  hos- 
pital, or  daring  which  any  snch  person  sb»11  receive 
reliex  from  any  parish,  or  shaJl  be  whoUy  or  in  part 
maintained  bvany  rate  or  subscription  raised  in  a  parish 
in  which  snch  person  does  not  reside,  not  beingr  &  bond 
fids  charitable  gift,  shall,  for  all  purposes,  be  excluded 
in  the  oomputation  of  time  hereinbefore  mentioned. 
.  .  .  Provided  always  that,  whenever  any  person 
shall  have  a  wife  or  children  having  no  other  settle- 
ment than  his  or  her  own,  such  wife  and  children  shall 
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be  removable  whenever  he  or  she  is  removable,  and 
shall  not  be  removable  when  he  or  she  is  not  remov- 
able. 

By  the  24  &  25  Yict.  c.  55  (1861),  the  five  years 

mentioned  in  sect.  1  of  the   Act  of  1846  was 

reduced  to  three  Tears ;  and  that  time  was  again, 

by  the  28  A  29   Vict.  c.  79  (1865),  altered  and 

''nrther  i-educed  to  one  year. 

By  sect.  34  of  the  Divided  Parishes  and  Poor 

aw  Amendment  Act  1876  (39  &  40  Vict.  c.  61) 

enacted  that : 

Where  any  person  shall  have  resided  for  the  term  of 
hree  ^ears  in  any  parish  in  snoh  manner  and  nnder 
nch  circnmstances  in  each  of  snoh  years  as  should,  in 
.^ooordance  with  the  several  statutes  in  that  behalf, 
render  him  irremovable,  he  shall  be  deemed  to  be  settled 
therein,  unless  he  shall  acquire  a  settlement  in  some 
other  parish  by  a  like  residence  or  otherwise :  Provided 
that  an  order  of  removal  in  respect  of  a  settlement 
acquired  under  this  section  shall  not  be  made  upon  the 
evidence  of  the  person  to  be  removed  without  such  cor- 
roboration as  the  justices  or  court  shall  think  sufficient. 

E.  U.  Bvllen  for  the  appellant  union. — ^The 
order  of  the  justices  in  this  case  was  wrong 
The  five  years*  residence  in  a  parish  necessary  to 
confer  the  status  of  irremovability  on  a  pauper 
nnder  sect.  1  of  the  9  &  10  Vict.  c.  68  has  been 
altered  and  reduced  by  subsequent  statutes : 
first  of  all,  bv  24  &  25  Vict.  c.  55  to  three  years ; 
and  again  by  28  &  29  Vict.  c.  79  to  one  year.  The 
proviso,  however,  in  sect.  1  of  the  first-mentioned 
statute  still  remains  intact ;  by  that  it  is  ex- 
pressly enacted  that  the  time  during  which  the 
pauper  shall  (inter  alia)  "  receive  relief  from  any 
parish  shall  for  all  purposes  be  excluded  in  the 
computation  of  time  hereinbefore  mentioned.'* 
No  doubt  there  has  not  been  in  the  present  case 
any  period  of  three  consecutive  ^ears  in  which 
no  relief  has  been  given.  But  it  is  submitted 
that  the  several  detached  periods,  during  which, 
in  several  of  the  years  from  the  6th  April 
1875  to  the  time  of  his  death  in  Dec.  1881,  he 
received  relief  from  the  respondent  union,  as  stated 
in  the  case,  must  be  deducted  from  the  computa- 
tion of  time,  which  must  therefore  be  calculated 
without  reference  to  such  periods.  That  this  is 
so  is  clearly  shown  by  the  cases  of 

Esq,  v.  Ths  Inkabitanis  of  Harrow^n^the-HUly  12 
Q.  B.  Bep.  103 ;  17  L.  J.  148,  Maff.  Cas. ; 

Reg,  V.  The  Inhabitants  of  ChrtsUhurehy  12  Q.  B. 
Bep.  149 ;  18  L.  J.  28,  Mag.  Cas. ; 

the  reasoning  and  arguments  in  the  judgments 
in  which  cases  are  applicable  here.  The  present 
statute  (39  &  40  Vict.  c.  61)  refers  back  to  the 
previous  statutes  by  the  words  "  in  such  manner  and 
under  such  circumstances  in  each  of  such  years," 
and  the  point  is,  what  is  the  meaning  and  proper 
construction  of  those  words.  It  is  submitted 
that  the  pauper  must  have  gone  on  residing  in 
each  of  such  years  under  such  circumstances  as 
would,  under  the  decisions  in  the  above-cited 
cases,  have  rendered  him  irremovable.  If  that 
be  so,  then,  excluding  the  relief  periods,  and  join- 
ing together  the  other  portions  of  time  during 
which  ho  resided  in  the  respk)ndcut  union,  there 
were  three  periods  of  one  year  in  each  of  which 
aggregated  three  years  he  acquired  the  status  of 
irremovability ;  and  adding  tliose  three  aggregated 
years  together  the  three  years'  residence  in  the 
respondent  parish,  reouired  by  sect.  34  of  the  Act 
of  1876,  was  obtained,  and  a  settlement  acquired 
in  tliHt  pariah,  thus  rendering  his  widow  and 
children  irremovable. 


E.  Lumley,  for  the  respondent  union,  contra. — 
The  statutes  conferring  irremovability  are  entirely 
different  from  those  which  confer  a  settlement. 
A  new  mode  of  acquiring  a  settlement  by  resi- 
dence was  introduced  by  sect.  34  of  the  Act  of 
1876,  viz.,  by  residence  "for  a  term  of  three 
years"  under  certain  given  conditions.  The  expres- 
sion "  term  of  three  years  "  'must  have  the  usual 
and  ordinary  meaning  given  to  it,  viz.,  that  it 
means  and  implies  a  series  or  number  of  full  and 
complete  years  in  consecutive  order;  and  in  each 
of  those  three  years  there  must  be  the  circum- 
stances or  condition  of  things  in  which,  under 
the  latest  of  the  Acts  relating  to  irremovability, 
the  pauper  would  become  irremovable ;  or,  in  other 
words,  in  ea<;h  of    these   years    he   must   have 
complied  with  the  conditions  and  provisions  of 
the  statute.    Now  there  was  in  this  case  no  term 
of  three  consecutive  years,  in  each  of  which  the 
status  of  irremovability  was  or  could  have  been 
acquired,  nor  even  indeed  three  separate  periods 
of  twelve  months  each  in  which  that  was  the  case. 
The  argument  for  the  appellants  appears  to  con- 
*tuse  the  statutes  conferring  a  settlement  with  thote 
relating  to  irremovability,  whereas  they  are  quite 
distinct,  and  very  different  language  is  used  in  each. 
The  statute  in  qaestion  here  does  not  enact  that  a 
settlement  is  to  be  conferred  by  a  status  of  irre- 
movability, but  that  a  settlement  may  be  acquired 
by  "  residence  for  a  term  of  three  years  "  if  the 
residence  in  each  year  of  that  term  is  such  as 
would  confer  irremovability.    According  to  the 
appellants'  contention,  a  man  living  for  thirty- 
six  years  in  a  parish,  and  passing  eleven  months 
in  each  year  in  the  workhouse,  might  neverthe- 
less,   by    putting    the    thirty-six    odd    months 
together,  make  up  three  years,  and  claim  to  have 
acquired  a  settlement.     The  cases  cited  c&n^ra 
were  under  an  entirely  different  statute.     The 
order  of  the  justices  was  right  and  should  be 
confirmed. 

Day,  J. — ^In  my  opinion  the  order  of  the  justices 
in  this  case  was  rightly  made,  for  I  think  that 
the  deceased  man  George  G-reen  had  not  at  the 
time  of  his  decease  acquired  a  settlement  in  the 
respondent  union.  The  question  turns  entirely 
on  the  proper  construction  of  sect.  34  of  the  Act 
of  1876  (39  &  40  Vict.  c.  61).  [His  Lordship  here 
read  the  section.]  I  think  the  argument  that  has 
been  addressed  to  us  by  the  respondents'  counsel 
with  regard  to  the  expression  ''term  of  three 
years"  used  in  that  section  is  right,  and  that 
those  words  mean  a  complete  and  unbroken 
period  of  three  consecutive  years.  A  "t«rm  of 
three  years  "  cannot,  I  think,  be  got  at  without 
continuity,  and  each  oi  the  three  continuous  years 
must  be  complete  and  perfect  in  itself.  At  the 
date  (1876)  of  the  passing  of  the  Act  of  Parlia- 
ment now  in  question  the  period  of  residence 
required  to  confer  the  status  of  irremovability 
upon  a  pauper,  which  had  been  originally  fixed  at 
five  years  by  the  Act  of  1846,  had  been  subse- 
quently reduced  to  three  years,  had  been  further 
i;educed,  and  was  then  fixed  by  the  28  <&  29  Vict, 
c.  79,  at  one  year ;  and  in  the  computation  of  that 
period  of  one  year  it  was  provided  by  the  earlier 
Act  of  1846  (9  &  10  Vict.  c.  m,  s.  1)  that  the  time 
during  which  any  such  person  should  be  in  prison, 
or  in  a  numlx^r  of  otner  places  and  positions 
therein  specified,  as  well  also  as  the  time  during 
which  he  should  receive  relief  from  any  parish, 
should    for    all    purposes    be    excluded.      That 
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acconntB  for  and  explains  why,  in  sect.  34,  the 
expreeUon  "term  of  three  years  "  is  introduced. 
That  section  appears  to  me  explicitly  to  require 
two  things :  first,  the  existence  of  a  complete, 
continuous,  and  unbroken  term  of  three  con- 
secutive years ;  and,  secondly,  that  ea<;h  year  of 
the  three  must  be  complete  and  perfect  in  itself 
without  anything  occurring  in  it  to  affect  the 
status  of  irremovability  or  to  render  it  necessary 
to  deduct  or  exclude,  in  making  the  necessary 
computation,  any  portion  of  the  time.  For  these 
reasons  I  am  of  opinion  that  the  order  of  the 
justices  was  right  and  must  be  confirmed,  and 
that  our  judgment  must  be  given  for  the  respon- 
dent union. 

Smith,  J. — I  am  entirely  of  the  same  opinion. 
The  section  which  we  have  to  consider  in  this  case 
has  nothing  to  do  with  conferring  irremovability, 
but  is  one  which  simply  confers  a  settlement  under 
certain  specified  conditions.  In  my  judgment  the 
argument  addressed  to  us  by  the  appellants' 
counsel  is  untenable,  and  the  construction  of 
sect.  34,  which  he  would  have  us  adopt,  is  not  the 
right  one ;  whilst,  on  the  other  hand,  I  think  that 
the  construction  that  has  been  put  by  the  respon- 
dents' counsel  upon  the  expressions  "term  of  tnree 
years "  and  "  in  each  of  such  years "  in  that 
section  is  correct.  The  section  does  not  say  **  for 
three  years,"  but  "  for  the  term  of  three  years," 
an  expression  of  which  every  lawyer  well  knows 
the  meaning.  I  think  that,  to  acquire  a  settle- 
ment under  that  section,  there  must  be  not  only  a 
residence  in  the  parish  for  three  consecutive 
years,  but  also  in  each  of  those  three  years 
the  residence  must  be  such  as  would  under  the 
statutes  relating  to  the  particular  subject  which 
have  been  referred  to  in  the  course  of  the  argu- 
ment confer  upon  the  pauper  resident  the  status 
of  irremovability.  In  this  case  neither  of  those 
conditions  was  fulfilled. 

Judgment  for  tlie  respondent  union  toith  costs. 

Solicitors  for  the  appellant  union,  Macarthur, 
CharUon,  and  Smith,  for  A.  H.  Lock,  Dorchester. 

Solicitors  for  the  respondent  union,  Fattitfon, 
^^'W.  and  Co,,  for  G.  B,  Welsford,  Weymouth. 
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COURT   OF   APPEAL. 

Thursday,  Nov.  6, 1886. 

(Before  Lord  Esher,  M.R.„  Cotton  and  Bowen, 

L.JJ.) 

FosKETT  (app.)  V,  Kaupman  (resp.).  (a) 

TaHiament — Registration  —  Successive  occupation 
— Mistake  in  the  list — Power  of  revising  bar- 
risler  to  amend-^  ^  7  Viet,  c,  18,  s.  40—41  ^  42 
Vict.  c.  26,  ss,  24, 28,  sub-sects,  1, 13. 

Hie  overseers  of  a  ceniain  parliamenlary  election 
district  mxide  out  a-  list  jipon  which  tJis  name  .qf 
F.  appeared  as  entitled  to  the  franchise.  F,'s 
qualification  was  described  as  a  ^'dweCLing-house,** 
and  that  dwelling-house  was  described  as  "No.  5, 
Victor ia-cottages':*    F.  was  objected  to.    At  the 

^holding  of  the  revision  court,  F.  attended  and 

W  Aeported  by  A.  A.  Hopkjks,  Esq.,  Barri«ter-»t-Law.  I 


proved  that,  althou^gh  he  had  not  occupied  the 
said  dwelling-house  for  the  necessary  period  of 
twelve  montns,  yet  thai  he  had  occupied  thai 
dweUing-house  in  immedicUe  succession  to  another 
dwelling-house,  so  as  to  properly  entitle  him  to 
the  franchise.  The  revising  barrister,  with  thesa 
facts  before  him,  was  ashed  to  amend  the  list  so  as 
to  mahe  the  qualification  appearing  therein 
con-espond  with  the  facts,  Tiie  revising  bar- 
rister held  tluit  he  had  no  power  to  w/ike  such 
amendment,  and  struck  the  name  of  F.  off  the 
list : 
Held,  that  the  revising  barrister  was  right;  thai  F., 
liaving  taken  no  steps  under  sect,  H  of  41  ^  42 
Vict,  c.  26,  to  correct  the  iwistake  in  the  descrip- 
tion of  his  qualification,  there  was  no  power  in 
the  revising  barrister  to  amend  the  list, 
Bartlett  v,  Gribbs  (6  M.  Sf  G,^\)  approved, 
Porrett  v.  Lord  (42  L.  T.  Rep,  N,  S.  28 ;  6  G.  P. 
Div.  65)  dissented  from,- 

This  was  an  appeal  from  a  decision  of  the  Queen*s 
Bench  Division  affirming  a  decision  of  the 
revising  barrister  for  the  borough  of  Tower 
Hamlets. 

The  material  parts  of  the  case  stated  were  as 
follows : — 

The  name  of  the  appellant,  Henry  Foskett, 
appeared  in  form  E.,  for  the  hamlet  of  Mile  End 
New  Town,  of  the  list  of  parliamentary  voters,  as 
the  occupier  of  a  dwelling-house,  and  the  entry 
and  description  on  the  said  list  were  as  follows  : 


Name  of 
Voter. 

Place  of 
Abode. 

> 

Nature  of 
QnaliflcatioiL 

Bwelling- 
honae. 

Name  and  Sitaation 

of  Qnalifylog 

Property. 

Foskett, 
Henry 

5,  Victoria- 
cottages. 

6,  Viotoria-oot- 
tages. 

The  respondent  duly  objected  to  the  name  of 
the  appellant  being  retained  on  the  list  of  voters 
for  the  said  division  of  the  said  borough,  upon 
the  ground  that  the  appellant  had  not  been  in 
occupation  of  the  premises  as  described  therein 
for  the  period  required  by  law  to  give  him  a  vote. 

The  following  facts  were  proved : 

The  appellant  had  occupied  in  the  borough, 
during  the  whole  of  the  qualifying  period,  two 
dwelling-houses  in  immediate  succession,  namely, 
High-street,  Wapping,  and  the  said  5,  Yictoria- 
cotta^es,  and  such  his  occupation  of  those  two 
dwelhng-houses  would  have  given  him  a  complete 
qualification,  if  in  addition  to  his  name  and  place 
of  abode  as  above  stated  the  nature  of  qualifica- 
tion had  in  the  third  column  of  the  said  list  been 
described  as  "dwelling-houses  in  succession," 
and  the  name  and  situation  of  the  qualifying 
propertv  had  been  described  in  the  fourth  column 
as  High-street,  Wapping,  and  6,  Victoria-cot- 
tages. 

The  name  of  the  appellant  did  not  appear  upon 
the  register  of  voters  in  force  for  the  year  1885 
for  any  qualification,  and  it  appeared  that  his 
name  had  been  inserted  by  the  overseers  in  the 
list  in  the  manner  above  mentioned,  because  they 
had  obtained  from  the  person  rated,  or  liable  to 
be  rated,  in  respect  of  the  premises,  5,  Victoria- 
cottages,  a  return  according  to  form  A.  of  the 
general  forms  to  schedule  3  of  the  B^pistration 
Act  1885,  according  to  which  it  was  by  mistake 
stated  that  the  appellant  on  the  15th  July  1884, 
and  up  to  the  date  of  the  return,  had  been  an 
inhabitant  'occupier   of    the    dwclHng-housei  5, 
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Victoria-cottages,  and  the  appellant  had  been 
found  by  the  overseers  to  be  inhabiting  that 
dwelling-house  at  the  date  of  the  inquiries  made 
by  them  pursuant  to  the  provisions  of  the  Act,  and 
his  name  had  been  placed  and  still  remained  upon 
their  rate-book  in  consequence  of  the  said  return. 

It  was  urged  on  behalf  of  the  appellant  that,  under 
these  circumstances,  the  revising  barrister  ought 
to -amend  the  third  column  of  the  list  by  altering 
*'  dwelling-house  "  to  "  dwelling-houses  m  succes- 
sion," and  the  fourth  column  by  altering  "  5, 
Victoria-cottages,"  to  "High-street,  Wapping, 
and  5,  Victoria-cottages,"  upon  the  authority  of 
the  cases  of  HitchiTis  v.  Brown,  2  C.  B.  25,  and 
Ford  V.  Hoar  (53  L.  T.  Rep.  N.  S.  44 ;  14  Q.  B. 
Div.  507). 

The  revising  barrister  decided  that  neither  of 
these  cases  applied,  and  that  he  was  bound  by  the 
case  of  PorreU  v.  Lord  (42  L.  T.  Rep.  N.  S.  & ;  5 
C.  P.  Div.  65),  and  ha  expunged  the  name  of  the 
appellant  from  the  list. 

The  name  of  one  other  person,  whose  name  and 
qualification  were  set  out  in  the  schedule  there- 
unto attached,  was  objected  to  under  similar 
circumstances,  and  his  name  also  expunged  from 
the  list. 

If  the  court  should  be  of  opinion  that  the 
decision  was  wrong,  the  register  was  to  be 
amended  by  inserting  the  name  of  the  appellant 
and  the  name  of  the  other  person  in  the  list. 

The  Divisional  Court  (Lord  Coleridge,  C.J., 
Grove  and  Cave,  J  J.)  affirmed  the  decision  of  the 
revising  barrister,  but  gave  leave  to  appeal. 

WiUisj  Q.C.  and  Marhmck  for  the  appellant  — 
The  revising  barrister  had  power  to  amend  the 
list,  and  ought  to  have  done  so.  He  acted  upon 
the  authority  of  Porrett  v.  Ixyrd  {ubi  sup.),  which 
was  based  upon  the  case  of  Bartlett  v.  Glbhe  {tihi 
sup,).  The  case  of  Bartlett  v.  Gihbs  was  wrongly 
decided,  the  error  in  the  decision  being  in  con- 
Hidering  that  the  Reform  Act  of  1832  (2  Will.  4, 
c.  45)  made  two  different  (qualifications  by  sects. 
27  and  28;  the  qualification  in  respect  of  the 
occupation  of  two  nouses  in  succession  was  not  a 
different  description  of  qualification  from  that  in 
respect  of  the  occupation  of  one  house.  [Lord 
EsHEK,  M.R.— JBorfZe/i  v.  Gibbs  is  precisely  like 
the  present  case,  and  has  stood  as  good  law  for 
over  forty  years ;  how  can  we  overrule  it  ?]  The 
fourth  column  does  not  refer  to  the  nature  or 
description  of  the  qualification,  but  merely  to  the 
local  aescription  of  the  property,  and  that  column, 
therefore,  can  be  amended.  The  qualification  by 
occupation  of  houses  in  succession  need  not  oe 
stated  in  the  third  column,  for  the  qualification 
is  not  the  occupation  of  two  houses,  but  the 
occupation  of  a  house  : 

HitchinsY,  Brown,  2  C.  B.  25. 
The  words  **  except  as  herein  provided,"  in  sub- 
sect.  13  of  sect.  28  of  the  Act  of  1878,  apply  to 
the  whole  section,  and  therefore  let  in  the  large 

Sowers  of  amendment  conferred  upon  the  revising 
arrister  bv  sub-sect.  1  of  that  section  ;  those 
powers  are  large  enough  to  enable  him  to  make 
the  amendment  ask^  for  here.  The  case  of 
Forrett  v.  Lwd  (ubi  suf,)  was  wrongly  decided  ; 
the  effect  of  that  case  is  to  make  sect.  24  of  the 
Act  of  1878  absolutely  useless.  They  referred  to 

Ford  V.  Hoar  (uW  euf.)  \ 
Wood  V.  Overs^erg  of  WHleaden,  2  C.  B.  15 ; 
Pirkard  v.  Bcylw,  41  L.  T.  Eep.  N.  S.  500 ;    5  C.  P. 
Div.  235. 
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Cfrantham,  Q.C.  and  H.  C.  Richards  for  the 
respondent. — That  which  has  happened  here  has 
not  been  a  mistake  in  the  list  m  the  sense  in 
which  the  word  is  used  in  sub-sect.  1  of  sect.  28 
of  the  Act  of  1878.  "  Mistake  "  there  means  an 
incorrect  description  of  the  qualification  : 

Bendle  v.  Watson,  25  L.  T.  Bep.  N.  S.  806 ;  L.  Bep. 
7  C.  P.  163. 

The  mistake  here  was  a  mistake  in  the  nature 
of  the  qualification,  and  that  can  only  be  amended 
in  accordance  with  the  provisions  of  the  statute, 
namely,  by  means  of  a  declaration  made  under 
ect.  24.  In  the  absence  of  any  such  declaration 
the  revising  barrister  had  no  power  to  make  the 
amendment  asked.  It  is  not  necessary  for  this 
argument  to  support  the  case  of  Porr^  v.  Lord 
(ubi  sup.),  but  the  argument  is  based  upon  the 
decision  of  Bartlett  v.  Gibbs  (ubi  sup.),  that  tho 
qualification  arising  from  the  occupation  of 
houses  in  succession  is  different  in  its  nature  from 
the  qualificat.ion  arising  from  the  occupation  of 
one  house.  That  case  has  been  constantly  acted 
on  as  good  law  for  many  years,  and  the  judgment 
was  a  considered  judgment  of  learned  judges  of 
great  eminence.  In  the  case  of  Fordy.  Hoar  (ubi 
sup.)  the  whole  matter  was  within  the  knowledge 
of  the  overseer,  and  was  merely  an  error  of 
description  on  his  part. 

WHUs,  Q.C.  in  reply. 

Lord  EsHSB,  M.R. — I  think  we  must  give  judg- 
ment on  this  case  as  stated,  and  on  this  casa 
alone ;  the  effect  which  our  judgment  will  have 
on  other  cases  will  be  hereafter  seen.  Now,  in 
this  case  a  list  was  made  out  by  the  overseers,  a 
list  which  was  to  come  before  the  revising  bar- 
rister to  be  revised,  and  in  that  list  was  placed  by 
the  overseers  the  name  of  Henry  Foskett,  as 
being  a  person  entitled  to  the  franchise;  his  place 
of  abode  was  put  down  in  the  list,  the  nature  ot 
his  qualification  was  described  as  a  dwelling- 
house,  and  that  dwelline-house  was  said  to  be 
"  5,  Victoria-cottages."  In  the  list,  therefore,  in 
this  case,  there  is  no  mention  of  houses  in  the 
plural,  there  is  no  mention  of  houses  in  succes- 
sion, there  are  not  two  houses  named  in  the  list, 
but  one  house  only,  namely.  No.  6,  Victoria- 
cottages.  Now,  that  being  the  overseers'  list,  the 
proposed  voter  did  not  act  under  sect.  24  of  41  & 
42  Vict.  c.  26 ;  he  did  not,  as  he  might  have  done, 
subscribe  or  send  in  any  such  declaration  as  to 
the  nature  of  his  qualification  being  incorrectly 
described  in  the  list  as  is  in  that  section  men- 
tioned, but  he  attended  before  the  revising 
barrister,  and  before  him  he  proved  that  he 
occupied  the  house.  No.  5,  Victoria-cottages, 
that  ne  had  not  occupied  it  for  the  space  of  twelve 
months,  but  that  he  had  occupied  it  in  immediate 
succession  to  another  house  wnich  was  not  named 
nor  in  any  way  glanced  at  in  the  list,  and  that 
this  successive  occupation  of  these  two  houses 
was  such  as  to  qualify  him  for  the  franchise. 
Therefore  the  revising  barrister,  if  he  had  the 
power  to  amend  the  list,  had  before  him  the 
materials  necessary  to  enable  him  to  make  that 
amendment.  The  question  which  we  have  to 
decide  is,  whether  the  revising  barrister  had  the 
power  to  amend.  Now,  the  power  of  revising 
narristers  to  make  amendments  in  the  lists  before 
them  is,  of  course,  a  statutory  power,  and  is  to  be 
found  now  in  the  Act  to  which  I  have  already 
i-efcn-ed  —  the    Parliamen' ury    and    Municipal 
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Eegistration  Act  1878  (41  &  42  Vict.  c.  26).    But 
before  I  discuss  the  powers  of   amendment,  I 
paose  to  dispose  of    the  argument  which  was 
raised,  that  the  description  of  the  qualification  in 
the  list  is  right  and  does  not  require  any  amend- 
ment ;  it  was  said  that  this  claimant's  qualifica- 
tion was,  in  any  view,  a  qualification  derived  from 
a  dwelling-house,  and  that  the  words  "  dwelling- 
house  "  in  the  third  column  of  the  list  truly  and 
sufficiently  described  that  qualification.    Is  that 
a  good   argument  or  not  ?    I  think  plainly  not. 
The  instant  that  the  proposed  voter  is  objected 
to,  and  has  to  come  forwanl  to  prove  his  qualifica- 
tion, he  must  fail  in  doing  so  for  the  reason  that 
he  has  not  occupied  the  dwelling-house  named  for 
the  necessary  period  of  tw^elve  months,  and  there- 
fore, on  the  description  of  his  qualification  con- 
tained in  the  list,  he  cannot  maintain  his  vote. 
He  proposes  to  amend  by  proving  that  he  has 
occupied  the  house  named  in  immediate  succession 
to  another  house  not  named,  under  circumstances 
which  oualify  him  as  a  voter,  and  the  qaestion  I 
am  dealing  with  is  whether  or  not  a  qualification 
arising  out  of  successive  occupation  of  two  houses 
is  a  different  qualification  to  that  arising  out  of 
the  occupation  of  one  house  for  a  period  of  twelve 
months.    The  two  qualifications  are  mentioned 
and  described  in  the  old  Reform  Act  of  1832,  and 
all  the  circumstances  of  the  two  qualifications 
are  different   and  distinct ;    dealing    with    the 
question  as  a  pure  question  of  construction  of 
that  statute,  I  snould  say  that  the  two  qualifica- 
tions are  different.      But    that  very  point  was 
discussed  and  decided  in  the  case  of  liartktt  v. 
Gibhs  (uhi  9up.) ;  that  decision  is  some  forty  years 
old,  and  has  been  acted  upon  till  now,  ana  the 
Legislature  has  had  full  knowledge  of  the  con- 
struction which    the    courts    by    that    decision 
placed  upon  the  statute.    It  would  be  contrary  to 
every  rule  by  which  we  are  guided  in  dealing 
with  old  cases  to  alter  that  construction  now,  and 
therefore  I  think  we  are  bound  to  hold  that  the 
quaUfication  for  the  franchise  arising  from  the 
saccessive  occupation  of  houses  is  different  from 
that  arising  from  the  occupation  of  one  house. 
From    that    it    follows    that    the    qualification 
described  in  the  list  in  this  case  was   different 
to  the  qualification  substantiated  by  the  evidence. 
Amendment  was,  therefore,  necessary,  and  I  come 
now  to  the  question  whether  or  not  the  revising 
barrister  had  power  to   amend.    That  depends 
upon  sect.  28  of  41  &  42  Vict.  c.  26,  in  which 
section  the  powers  of  amendment  are  contained, 
and  we  have  to  consider  what  is  the  true  con- 
struction of  that  section.    In   construing  that 
section  it  is  impossible  to  keep  out  of  view  the 
fact  that  prior  to  the  passing  of  the  Registration 
Act  of  1878  the  law  on  this  point  had  been  con- 
tamed  in  sect.  40  of  the  Parliamentary  Registra- 
tion Act  1843  {6&7  Vict.  c.  18).  Now,  sub-sect.  1 
of  sect.  28  of  41  &  42  Vict.  c.  26,  enacts  that  a 
revising  barrister  "  shall   correct  any    mistake 
which  is  proved  to  him  to  have  been  made  in  any 
list."    If  that  enactment  stood  alone  the  question 
here  would  simply  be  whether  in  this  case  there 
has  or  has  not  been  proved  to  exist  a  mistake  in 
the  list.    I  think  such  a  mistake  has  been  proved. 
I  take   the    description  in   this  list  to   be  an 
erroneous  statement  of  the  proposed  voter's  posi- 
tion, the  error  being  that  the  qualification  wnioh 
entitles  him  to  the  franchise  is  wrongly  described. 
Therefore,  if  there  were  nothing  further  in  the 


statute  except  that  part  of  the  section  to  which 
I  have  alluded,   I  think  it  quite  clear  that  the 
revising  barrister  had  the  power  to  amend,  just 
as  he  would  clearly  have  had  the  power  to  amend 
under  sect.  40  of  6  &  7  Vict.  c.  18,  if  the  first  part 
of  that  section  had  stood  alone  and  there  had  heen 
no  proviso.    Now  comes  the  question  whether  or 
not  that  general  power  of  amending  mistakes  is 
in  any  way  limited,  and  whether  all  or  only  some 
mistakes  may  be   amended,  and,    if  only  some, 
whether  this  mistake  may  be  amended.    It  is 
said  that  the  power  is    limited   by  sub-sect.  13 
of  sect.  28,  and  it  must  be  remembered  that  under 
the  Act  of  1843  it  was  rightly  held  that  no  such 
power  of  amendment  could  be  exercised,  in  con- 
sequence of  the  proviso  contained  in  sect.  40 ;  and 
the  question  is  whether  sub-sect.  13  of  sect.  28  of 
the  Act  of  1878  has   the  same  effect    as    that 
proviso.      Now  it  is  not  in  terms  by  way  of 
proviso ;   on  the  contrary,  it  reads,  "  Except  as 
herein  provided    ....     no  evidence  shall  be 
given  of  any  other  qualification  than  that  which 
is  described  in  the  list.     .     .     .     .    nor  shall  the 
revising  barrister  be  at  liberty  to  change   the 
description  of  the  qualification  as  it  appears  in 
the  list,  except  for  the  purpose  of  more  clearly 
and  accurately  defining  the  same."    The  words 
"  provided  always,"  in  the  old  Act,  have,  in  this 
Act,  become  **  except  as  herein  provided."     Is 
there  any  and  what  reason  for  that  change  P    It 
was  argued  by  Mr.  "Willis  that  the  effect  of  the 
words  *'  except  as  herein  provided  "  is  to  leave  in 
the  whole  of  the  large  power  of  amendment  pro- 
vided for  in  sub-sect.  1 ;  nut  that,  in  my  judgment, 
cannot  be  so,  for  this  reason,  that  to  so  hold  would 
be  to  make  sub-sect.  13  of  no  effect  at  all ;  that 
sub-section  is  evidently  meant    to    have    some 
limiting  effect,  and  the  argument  I  have  men- 
tioned deprives  it  of  any  effect  at  all.     If  we  can 
read  the  sub-section  in  one  way  so  as  to  give  a 
reasonable  effect  to  it,  while  to  read  it  in  another 
way  renders  the  sub-section  of  no  effect,  then  the 
rule  of  construction  is  plain  as  to  the  meaning 
which  must  be  adopted.  Can,  therefore,  the  words 
"  except  as  herein  pro\'ided  "  be  so  read  as  to  give 
a  reasonable  efl'ect  to  the  limiting  intention  of  the 
sub-section  ?    I  think  they  can.     Sect.  24  of  the 
Act  we  are  considering  contains  a  new  provision, 
a  provision  which  was  not  contained  in  the  Act 
of  1843;  that  section  gives  a  new  facility  to  a 
voter  to  enable  him  to  correct  a  mistake  which 
has  been  made  in  the  list  in  the  nature  or  de- 
scription of  his  qualification.    It  gives  a  double 
relief  in  such  a  case  to  the  voter ;  it  relieves  him 
from  coming  in  person  before  the  revising  bar- 
rister, and  it  enables  him  to  alter  a  mistake  in 
the  description  of  his  qualification,  if  he  takes 
the  proper  steps  to  do  so,  without  sending  in  a 
new   claim  by  a  certain  day,  as  he  would  have 
had  to  do  in  such  a  case  under  the  old  law. 
Under  the  Act  of  1843  he  would  have  had  to  make 
a  new  claim  and  prove  it  by  a  certain  day,  and 
this  sect.  24  enables  him  to  effect  that  purpose  by 
a  different  time  and   in   a  different  way.    This 
new  and  important  right  thus  given  to  voters, 
sub-sect.  13,  treated  as  a  limited  proviso,  would 
have  struck  out  but  for  the  presence  of  the  words 
"except  as  herein  provided,"  and  those  wordfr-, 
therefore,  have  an  important  effect  and  meaning. 
But  beyond  that  I  ao  not  think  they  must  be 
stretched,  and  certainly  not  so  far  as  to  let  in  the 
whole  of  the  large   power  of  amendment  con- 
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tained  in  sub-sect.  1,  because,  if  so,  sub-sect.  13 
1)ecoines  meaningless  and  ineffectual.    Sub-sect. 
13  is  therefore  to  be  read  thus,  "  Provided  always 
that  except  as  herein  provided,"  Ac,  the  effect  of 
-which  is  that  if  the  voter  takes  the  prescribed 
steps  under  sect.  24,  then  the  revising  barrister 
has  power  to  alter  the  description  of  his  qualifica- 
tion on  the  list ;  but  if  the  voter  goes  on  to  act 
wholly  as  he  used  to  act  under  the  old  law,  and 
himself    comes  before  the   revising  barrister  to 
prove    a    qualification    different   to  that  which 
appears  upon  the  list,  then  there  is  no  power  in 
the  reviaiiij?  ba'rrister  to  amend.    This  conclusion 
may  at  first  sight  seem  to  have  a  somewhat  strange 
effect,  but  I  cannot  help  thinking  that  it  is  a  very 
reasonable  one,  for  a  reason  easily  seen.    A  per- 
son who  objects  to  a  voter's  name  appearing  on 
the    register     makes    his     objection    upon,    for 
instance,  what  he  knows  to  be  the  inaccurate 
statement  of  the  qualification  appearing  on  the 
list ;  it  is  at  least  fair  that  such  an  objector  should 
not  be  taken  by  surprise.    If  the  proposed  voter 
comes  for  the  first  time  before  the  revising  bar- 
rister with  the   view  to    prove  a  qualification 
different  to  that  which  appears  upon  the  list  and 
of  which  the  objector  has  had  no  notice,  that 
objector  is  taken  by  surprise ;  whereas,  if  the  pro- 
posed voter  acts  under  sect.  24,  and  makes  the 
declaration  therein  prescribed,  that  declaration  is 
by  the  terms  of  the  section  open  to  public  inspec- 
tion during  certain  times,  ana  the  oujector  has  an 
opportunity  of  receiving  notice  of  the  mistake  in 
the  list  and  is  not  taken  by  surprise  before  the 
revising  barrister.     I  am  therefore  of    opinion 
that  the  true  construction  of  sub-sect.  13  is  the 
construction  which  I  have  pointed  out,  that  in 
this  case  the  revising  barrister  had  no  power  to 
amend,  and  that  this  appeal  must  be  dismissed. 
With  regard  to  the  cases  which  have  been  cited 
to  us,  I  think  I  need  only  say  this,  that  the  effect 
of  this  decision  is  that  we  are  of  opinion  that  the 
case  of  Porrett  v.  Lord  (uhi  sup.)  takes  too  strict 
a  view  of  the  limiting  effect  of  sub-sect.  13,  and 
is  undoubtedly  inconsistent  with  the  reasons  of 
this  decision,  and  therefore,  as  to  that  case,  we 
must  say  that  we  do  not  agree  with  it.    I  do  not 
think  we  need  express  an  opinion  upon  any  of  the 
other  cases. 

Cotton,  L.J. — In  this  case  the  revising  barrister 
has  struck  off  the  list  the  name  of  a  pro]X)sed 
voter,  on  the  ground  that  his  qualification,  as  it 
appears  upon  the  list,  does  not  entitle  him  to  the 
franchise,  and  he  has  held  that  he  has  no  power 
to  amend  the  list  so  as  to  make  the  description 
of  the  qualification  correspond  to  that  which  was 
in  fact  proved  before  him,  and  -vihich  was  suffi- 
cient to  entitle  the  proposed  voter  to  the  franchise. 
The  facts  were,  that  tne  qualification  of  the  pro- 
posed voter  was  described  in  the  list  as  a 
"  dwelline-house,"  and  the  situation  of  that 
dwelling-house  was  described  as  "  No.  5,  Victjoria- 
cottages,"  and  it  was  agreed  on  all  hands  that  the 

eroposed  voter  had  not  occupied  that  dwelling- 
ouse  for  a  sufficient  length  of  time  to  entitle 
him  to  vote.  The  revising  barrister  was  asked  to 
alter  the  third  column  of  the  list,  in  accordance 
with  evidence  which  was  given  before  him,  by 
amending  "dwelling-house"  into  "dwelling- 
houses  in  succession,"  and  further  to  insert 
another  dwelling-house,  a  certain  number  in 
High-street,  Wapping,  in  the  fourth  column  of 
the  list.    The  revising  barrister  held  he  had  no 


power  to  make  that  amendment,  and  struck  the 
name  off  the  list,  and  the  Question  we  have  to 
decide  is,  whether  he  was  rignt  in  coming  to  that 
conclusion,  or  whether  he  has  power  to  make  such 
an  amendment  under  the  Be^stration  Act  of 
1878,  from  which  his  powers  m  that  particular 
are  derived.    The  question  turns  upon  the  true 
construction  of  sub-sect.  13  of  that  Act  of  Parlia- 
ment.   That    sub-section    may    be    said    to    be 
divided  into  two  parts.    In  the  first  part  it  limits 
the  power  of  the  revising  barrister  as  to    the 
reception  of  evidence,  and  enacts  that  "  no  evi- 
dence shall  be  received  of  any  other  qualification 
than  that  described  in  the  list  or  claim."    In  the 
second  part  it  deals  with  the  power  of  amendment 
given  to  the  revising  barrister,  and  limits  that 
power  by  enacting  that  he  shall  not  "  be  at  liberty 
to  change  the  description  of  the  qualification  as  it 
appears  in  the  list,  expect  for  the  purpose  of  more 
clearly  and  accurately  defining  the  same."  There- 
fore but  for  the  words  at  the  commencement  of 
this  sub-section,  "  except  as  herein  provided,"  the 
revising  barrister    could    not    have    made    this 
amendment.    Now,  the  argument  used  was,  that 
the  effect  of  those  words  was  to  let  in  the  very 
full  powers  of  amendment  given  to  the  revising 
barrister  by  sub-sect.  1,  and  that  thn  effect  of  sub- 
sect.  13  was  to  restrict  the  power  of  amendment 
when  the  error  is  one  which  has  not  been  made 
by  mistake.    I  think  we  cannot  place  that  con- 
struction upon  the  Act  of  Parliament,  if  we  can 
find  any  other  reasonable  construction  by  which 
effect  can  be    given  to  the   words   "except  as 
herein  provided."  I  think  it  cannot  be  considered 
that  the  Legislature  contemplated  the  overseers 
making  an  intentional  error  in  the  list,  and  I, 
therefore,    look   for    something    to  which  those 
words  can  be  taken  to  refer.    In  my  opinion  they 
refer  to  sect.  24.    That  section  enables  a  voter, 
"  whose  name  or  place  of  abode  or  the  nature  of 
whose  qualification  is  not  correctly  stated  in  such 
list,"  to  send  in  a  declaration  correcting  the  error, 
and  that  declaration  is  made  evidence  receivable 
by  the  revising  barrister  of  the  facts  which  it 
states.     By  means  of  such  declaration  another 
and  different  qualification  to  that  stated  in  the 
list,  for  which,  but  for  this  enactment,  the  voter 
would  have  had  to  send  in  a  new  claim,  may  be 

S roved  before  the  revising  banister.  Then  the 
eclaration  is  open  at  certain  times  to  public 
inspection,  and  therefore  may  be  objected  to,  if 
necessary,  before  the  court.  In  my  opinion,  this 
sect.  24  is  distinctly  referred  to  by  the  words 
"  except  as  herein  provided."  "  Except  as  herein 
provided,  no  evidence  shall  be  given  of  any  other 
qualification  than  that  which  is  described  in  the 
li^'t ;"  and  sect.  24  expressly  makes  the  declaration 
evidence  of  the  facts  declared  to,  which  may  be 
of  another  oualification.  It  follows  from  what  I 
have  said  tnat  I  agree  with  the  Master  of  the 
Bolls  as  to  the  case  of  Pon*ett  v.  L<n'd  {ubi  «up.). 
In  that  case  the  declaration  under  sect.  24  had 
been  made,  and  tbe  court,  erroneousl;^  in  my 
opinion,  decided  that  the  error  in  the  list  could 
not  be  corrected  after  that  declaration  had  been 
made.  The  amendment  required  in  this  case  was 
the  insertion  of  what  was  a  different  qualification 
to  that  appearing  in  the  list ;  that  was  decided 
long  ago  vj  BartleU  v.  Gihha  (uhi  sup,),  and  I 
agree  that  we  cannot  now  interfere  with  or  set 
aside  that  case.  I  therefore  think  that,  in  the 
absence  of  any  declaration  under  sect.  24,  the 
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amendment  which  the  revising  barrister  was  here 
asked  to  make  was  one  which  he  had  no'  power  to 
make,  and  therefore  I  think  he  was  right  in 
refusing  to  alter  or  amend  the  qualification  in  the 
w^  suggested. 

So  WEN,  L.J  .-—I  am  of  the  same  opinion.  I  should 
not  add  anything  to  what  has  been  said,  were  it 
not  that  we  are  reviewing  the  decisions  of  different 
learned  judges,  and  out  of  respect  to  them  I  will 
very  shortly    give  my   reasons.     The    case    of 
Bartlett  v.  Gibhs  (uhi  «*p.)  decided  that  the  occu- 
pation of  a  house  was  a   different  qualification 
for  the  franchise  to  the  qualification  arising  from 
the  occupation   of  houses  in  succession;  and  it 
further  decided  that  a  list  which  described  in  the 
third  column  the  qualification  as  a  "dwelling- 
house,"  and  had  one  house  in  the  fourth*  column, 
could  not  be  amended  by  putting  "  houses  in  suc- 
cession **  in  the  third  column,  and  the  names  and 
situations   of  the  various  houses  in  the  fourth 
column.    That  decision  seems  quite  right,  decided 
as  it  was  upon  the  Registration  Act  of  1843,  but 
it  is  a  decision  which  is  now  forty- three  years  old, 
and  it  has  been  acted  on  as  good  law  ever  since  it 
was  decided,  and  it  is  now  past  all  praying  for  to 
ask  us  to  review  that  decision,  with  a  view  to 
questioning  its  correctness.    Therefoi*e  the  appel- 
lant here  must  fail,  unless  the  powers  of  amend- 
ment  given    to   the    revising  barrister  by  the 
Begistration  Act  of  1878  materially  differ  from 
the  powers   given  to  him  by  the  Act  of  1848. 
Now,  sect.  40  of  the  Act  of  1843  begins  with  the 
same  general  and  sweeping  words  as  sect.  28  of 
the  Act  of  1878,  to  the  effect  that  the  revising 
barrister  is  to  have  power  to  amend  any  mistake 
in  the  list ;   but  then  the  proviso  contamed  later 
on,  in  sect.  40,  narrows  those  powers  down,  as 
was  decided  in  the  case  of  Bartlett  v.  Oihhe  {uhi 
wp.).    Is  there  any  material  difference  in  the  Act 
of  1878  P    It  is  true  that  sect.  24  of  that  statute 
does  give  an  indulgence  to  the  voter  which  he  has 
not  under  the  old  Act ;    but  when  we  come  to 
compare  sect.  28  of  the  Act  of  1878  with  sect.  40 
of  the  old  Act,  we  find  that  there  is  no  difference  on 
any  material  point,  except  this,  that  the  words  of 
the  proviso,  **  provided  always,"  in  the  40th  section 
of  toe  Act  or  1843,  become  "  except  as  herein 
provided  "  in  Sect.  28  of  the  Act  of  1878.    At  first 
sight  that  seetes  a  very  material  alteration,  because 
what  was  an  absolute  proviso  in  the  old  Act  has 
in  the  latter  Act   become   a    limiting  section^ 
beginning   with  the  words    "except  as   herein 
provided,"  and,  primd  facie,  when  a  limitation 
begins   with   sucn    words,   nothing    is    limited 
thereby  which  is  expressly  enacted  in  the  statute. 
Now,  it  is  expressly  enacted  in  this  statute  that 
the  revising  oarrister  shall  correct  every  mistaJce 
in  the  list,  and  it  is  argued  that,  in  consequence  of 
the  way  the  limitation  is  enacted,  the  whole  of 
these  large  powers  are  still  in  his  hands.    But  I 
think  the  fallacy  of  this  argument  arises  thus : 
Buh-sect.  13  is  clearly  intended  to  have  a  limiting 
cffpct  of  some  sort,  and   the    draftsman  of  the 
statute,  having  in  his  mind  sect.  24,  wanted  to 
introduce  in  nis  proviso  an  exception  upon  his 
proviso,  and  for  that  reason  put  in  the  words, 
"  except  as  herein  provided."    But  does  it  follow 
that  sub-sect.  13  is  not  a  proviso  still  ?    I  think 
not ;  I  think  it  is  just  as  much  a  proviso  as  if  it 
began  with  the  words  *'  providea  always."    To 
mm  up  the  effect  of  this  judgment,  I  thmk  it  is 
this,  that  sub- sect.  13  is  to  be  read  as  if  it  began 


thus:  "Provided  always  that,  except  as  herein 
provided.*'  Another  effect  of  this  judgment  is, 
that  the  case  of  Porrett  v.  Lord  (uhi  swp.)  must  be 
considered  as  having  been  too  strictly  decided, 
and  that  we  are  unable  to  agree  with  it. 

Appeal  di&miaBed, 

Solicitor  for  the  appellant,  E.  T.  Eargrave. 
Solicitor  for  the  respondent,  E,  T,  Hughes. 


HIGH  COURT  OF  JUSTICE. 

CHANCERY  DIVISION. 

Thursday,  Dec,  17,  1885. 

(Before  Kay,  J.) 

Ltnch   v.  The    Commissioners    of    Sewers  or 
THE  City  op  London,  (a) 

Street  improvements — Power  of  Commissioners  of 
Sewers  to  take  land  for — Compulsory  purchase-^ 
Notice  to  treat — Negotiations  on  basis  of — Subse- 
quent objection  to  validity  of 

Where  an  owner  in  fee  simple  of  land,  having 
received  a  notice  from  the  Commissioners  of 
Sewers  of  tits  City  of  London  to  treat  for  the 
sale  thereof,  does  not  tlien  object  to  that  notice  to 
treat,  ana  negotiates  with  the  commissioners  on 
the  basis  thereof,  but  subsequently  objects  to  it  on 
the  ground  that  the  commissioners  are  seeking  to 
acquire  more  land  than  is  actually  required 
for  the  purpose  of  their  proposed  street  improve* 
ments,  ne  has  precluded  himself,  wliether  the 
notice  to  treat  be  good  or  not,  from  so  objecting 
to  it,  and  is  estopped  from  denying  its  validity. 

Thomas  v.  Daw  (16  L.  T.  Eep.  N.  S.  200  ;  L.  ilep. 
2Ch.App.  1)  followed. 

At  a  meetiujp^  of  the  Commissioners  of  Sewers 
of  the  City  of  London,  held  on  the  2nd  Dec.  1884, 
it  was  resolved  that,  for  the  improvement  of 
Butler's-alley,  in  the  city  of  London,  and  for  the 
public  advantage,  and  under  and  in  pursuance  of 
the  powers  vested  in  them  by  the  statute 
57  Geo.  3,  c.  29,  the  commissioners  should  forth- 
with alter,  widen,  and  extend  the  street  called 
Butler's-alley ;  and  the  commissioners  adjudged 
that  the  houses,  building,  and  tenements  known 
as  Nos.  1,  2,  8,  4,  and  5,  Gresham-place,  and  No.  1, 
Butler's-alley,  and  the  land  whereon  the  same 
stood,  did  project  into,  obstruct,  and  prevent 
them  from  so  altering,  widening,  and  extending 
the  said  street ;  and  that  the  possession,  occupa* 
tion,  and  purchase  of  such  houses,  buildings,  and 
tenements,  and  of  the  land  whereon  the  same  stood, 
would  be  necessary  for  that  purpose;  and  the 
commissioners  ordered  their  solicitor  to  treat, 
contract,  and  agree  with  the  owners  or  occupiers 
of  the  houses,  buildings,  and  tenements,  and  of 
the  land  whereon  the  same  stood,  for  the  purpose 
aforesaid,  in  pursuance  of  the  said  Aet. 

Henrj  Jeremiah  Lynch  was  owner  in  fee 
simple  in  possession  of  the  six  houses  referred  to 
in  the  resolution  of  the  Commissioners  of 
Sewers. 

On  the  15th  Dec.  1884  the  Commissioners  of 
Sewers  gave  notice  through  their  solicitor,  to 
H.  J.  Lynch,  of  their  intention  to  take  the  six 
houses,  and  further  gave  notice  to  treat  for  the 
same.    The  notice  was  as  follows : 

(a)  Beported  by  E.  A.  SORATCHLIY,  Esq.,  BorriBteMkt-LftW. 
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To  H.  J.  Lynch  and  all  other  persons  interested  in 
the  honnes,  bmldingv,  lands,  tenements,  and  heredita- 
ments hereinafter  mentioned  and  described.  I,  the 
undersigned,  do  hereby  for  and  on  behalf  of  the  Com- 
missioners of  Sewers  of  the  City  of  London,  who  are  the 
commissioners  having  the  control  of  the  pavements  of 
the  city  of  London,  and  by  the  direction  of  the  said 
commissioners,  give  yon  and  each  and  every  of  yon 
notice  that,  for  the  improvement  of  the  streets  and 
public  places  within  the  said  city,  and  for  the  public 
advantage,  they  the  said  commissioners,  in  pursuance 
of  the  powers  enabling  them  in  that  behalf,  do  intend 
forthwith  to  alter,  widen,  and  extend  the  street  called 
Butler' 8-alley  in  the  said  oiir^,  and  for  such  purpose 
require  to  purchase  and  take  all  your  estate  and 
interest  in  all  those  houses,  buildings,  lands,  tent- 
ments,  and  hereditaments,  situate  and  being  Nos.  1,  2, 
3,  4,  and  5,  Gresham-stroet,  and  No.  1,  Butler' s-alley, 
in  the  said  city  of  London,  together  with  all  rights, 
ways,  members,  and  appurtenances  thereto  belonging, 
and  of  which  said  houses,  buildings,  lands,  tenements, 
and  hereditaments  you  or  some  or  one  of  you  are 
possessed,  or  in  which  you  or  some  or  one  of  you  are 
otherwise  interested.  ^  Now,  I^  do  hereby,  on  tke  part 
and  behalf  of  the  said  commissioners,  and  by  their 
direction,  further  give  you  notice  that  they,  the  said 
commissioners,  have  appointed  and  employed  me  on 
their  behalf  to  treat,  contract,  and  agree  with  you  and 
each  and  every  of  you,  and  with  all  other  or  others  the 
several  owner  or  owners,  occupier  or  occupiers  of  the 
said  houses,  buildings,  lands,  tenements  and  heredita- 
ments, for  the  purchase  thereof,  with  the  appurtenances 
and  all  your  and  their  estate  and  interest  therein,  by 
them  the  said  commissioners  for  the  purposes  aforesaid, 
and  do  require  you  and  each  and  every  of  you  to  treat, 
contract,  and  agree  with  me  on  behalf  of  the  said  com- 
missioners for  the  sale  to  them  of  the  said  houses, 
lands,  tenements,  and  hereditaments  hereinbefore 
described,  with  the  appurtenances  and  all  your  estate 
and  interest  therein ;  and  I  do  hereby,  on  the  part  and 
behalf  of  the  said  cemmissioners,  demand  from  you  par- 
ticulars of  your  estate  and  interest  in  the  said  houses, 
buildings,  lands,  tenements,  and  ^  hereditaments,  and  of 
the  claim  or  claims  made  by  you  in  respect  thereof,  pur- 
suant and  according  to  the  form  of  the  statute,  oeing 
chapter  29  of  the  statutes  made  and  passed  in  the  fif^« 
seventh  year  of  the  reign  of  his  late  Majesty  King 
George  the  Third,  intituled  "  An  Act  for  better  paving, 
improving,  and  regul&ting  the  streets  of  the  metropolis, 
and  removing  and  preventing  nuisances  and  obstruo- 
tions  therein." 

On  the  17th  Jan.  1885  H.  J.  Lynch,  without 
objecting  in  any  way  to  the  validity  of  the  notice 
to  treat,  gave  notice  that  he  claimed  2500^.  as 
compensation  for  the  whole  property. 

On  the  29th  Jan.  1885  the  commissioners 
offered  1320Z.  in  settlement  of  H.  J.  L3mch's  claim. 
He  declined  that  offer,  but  subsequently,  in 
March  1885,  he  said  that  he  might  perhaps  take 
23002. 

In  April  1885  the  commissioners  offered  1600L, 
and  proposed  in  the  alternative  that  the  amount 
of  compensation  should  be  determined  by  arbi- 
tration. Both  these  propositions  being  declined 
by  H.  J.  Lynch,  in  Aug.  1885  the  commissioners 
intimated  that  23002.  might  be  given  in  order  to 
facilitate  a  prompt  settlement,  but  that,  if  such 
offer  were  not  accepted,  the  compensation  must 
be  referred  to  a  jury. 

H.  J.  Lynch  refused  to  accept  23002.,  but  on  the 
16th  Sept.  1885  he  said  he  would  take  24002.  and 
costs  01  his  solicitor  and  surveyor.  This  pro- 
posal not  having  been  acceded  to  by  the  com- 
missioners, H.  J.  Lynch,  in  Oct.  1885,  for  the 
first  time  disputed  the  validity  of  the  notice  to 
treat  on  the  ground  that  only  a  portion  of  his 
property  was  required  by  the  commissioners  for 
the  proposed  street  improvements. 

This  action  was  thereupon  commenced  by  H.  J. 
Lynch  against  the  commissioners';  and  a  motion 


was  made  for  an  interim  injunction  to  restrain 
the  commissioners  from  proceeding  under  their 
notice  to  treat  for  the  purchase  of  (among  other 

Erdperty)  No.  5,  Gresham-place,  or  other  property 
elonging  to  H.  J.  Lynch  not  necessary  for  the 
commissioners*  purpose. 

The  motion  now  came  on  for  hearing. 

Graham  HcLsHngg,  Q.C.  and  J.  Douglas  Walker, 
in  support  of  the  motion,  relied  on  Teuliere  v. 
Vestry  of  St  Mary  Abbotts^  Kensington  (53  L.  T. 
Eep.  N.  S.  422 ;  30  Ch.  Div.  642),  as  being  com- 
pletely  in  their  favour,  and  showing  that  the 
commissioners  were  not  entitled  to  take  more 
land  than  was  actually  required  for  the  purpose 
of  their  street  improvements.  They  referred  also 
to 

Qard  v.   Commissioners  of  Sstcsrs  of  ths  City  of 

London,  58  L.  T.  Bep.  N.  S.  827;  28  C.  H.  Div. 

486. 

TT.  Pearson,  Q.O.  and  John  Henderson,  for  the 
commissioners,  referred  to  Thomas  v.  Daw 
(15  L.  T.  Eep.  N.  R.  200 ;  2  Ch.  App.  1)  as  an 
authority  that  H.  J.  Lynch,  having  negotiated 
on  the  basis  of  the  notice  to  treat,  had  precluded 
himself  from  objecting  to  the  validity  thereof, 
and  that  the  court  ought  not  to  restrain  the  com- 
missioners from  proceeding  upon  it. 

Hastings  in  repl3r. — ^The  case  of  Thomas  t.  Daw 
(ubi  «fp.)  was  decided  by  Kindersley,  V.O.  evi- 
dently upon  some  facts  which  do  not  appear  in 
the  report.  Being  decided  on  some  special  facts, 
I  submit  that  it  is  no  authority  in  the  present 
case. 

Kat,  J. — ^The  defendants  in  this  case  are  a 
public  body,  who  are  intrusted  with  very  large 
powers  and  duties.  Those  powers  and  duties, 
nowever,  they  do  not,  and  cannot,  exercise  for 
any  purpose  of  profit  to  themselves,  and  in  that 
respect  they  are  very  distinct  from  an  ordinary 
trading  company  or  joint-stock  company,  or 
other  body  like  a  railway  company,  who  may 
have  compulsory  powers,  which  they  exercise 
for  their  own  benefit.  It  therefore  seems  to  me 
extremely  important  that  when  questions  like 
those  which  are  raised  in  this  case  come  before 
the  court,  the  court  should  be  very  careful  indeed 
how  it  interferes  with  a  body  like  the  defendants 
in  this  case.  In  my  opinion,  it  ought  not  to  do 
so  unless  a  very  clear  ground  for  such  inter- 
ference is  made  out  by  the  plaintiff.  Now,  the 
nature  of  the  case  before  me  is  this :  The  Com- 
missioners of  Sewers  of  the  City  of  London  made, 
under  powers  which  are  nowpretty  familiar,  an 
adjudication  to  this  effect :  '*  Tnis  court — t.e.,  the 
commissioners— do  adjudge  the  houses,  buildings, 
and  tenements,  known  as  Nos.  1,  2,  3,  4,  and  5, 
Gresham-place,  and  No.  1,  Butler*s-alley,  and  the 
land  whereon  the  same  stand,  project  iuto, 
obstruct,  and  prevent  them  from  so  altering, 
widening,  and  extending  the  said  street  called 
Butler's-alley ;  and  that  the  possession,  occupa- 
tion, and  purchase  of  such  houses,  buildings,  and 
tenements,  and  of  the  land  whereon  the  same 
stand,  will  be  necessary  for  that  purpose ;  and 
this  court  do  order  their  solicitor  to  treat  with 
the  owner,"  and  so  on.  The  plaintiff  is  the  owner,  and 
the  absolute  owner  in  fee  simple.  It  seems  from 
the  affidavit  of  Mr.  William  Hay  ward,  who  iras 
the  engineer  and  surveyor  to  the  Commissioners 
of  Sewers,  that  what  took  place  was  this:  A 
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notification  was  made  to  the  owner,  which  is  dated 
the  15th  Dec.  1884,  showing  the  situation  and 
description  of  the  property  required,  stating  its 
nature,  and  that  it  was  held  in  small  tenements. 
There  the  claim  which  the  plaintiff  made  for 
compensation  on  taking  these  houses  is  inserted 
at  25002.  :N^ow,  Mr.  Haywood  says  this :  *'  On  the 
25th  Jan.  1885  I  received  from  Mr.  Baylis,  the 
defendants'  solicitor,  a  claim  by  the  plaintiff  of 
the  sum  of  2500Z.  as  compensation  for  the  pre- 
mises comprised  in  the  said  notice  to  treat,  and 
at  once  entered  upon  negotiations  as  to  the  price 
with  Mr.  Walker,  the  plaintiff's  surveyor,  and 
these  n^rotiations  lasted  from  Jan.  to  Nov.  1885. 
On  the  29th  Jan.  1885  I  offered  Mr.  Walker  the 
sum  of  1320Z.  in  settlement  of  the  plaintiff's 
claim.  He  declined  that  offer,  but  subsequently, 
in  the  month  of  March,  he  intimated  that  per- 
haps the  sum  of  28001.  might  be  taken.  In  the 
month  of  April  I  made  an  offer  of  1600L,  and  pro- 
posed in  the  alternative  that  the  amount  of  com- 
pensation should  be  determined  by  arbitration ; 
but,  both  these  propositions  being  declined,  I 
intimated,  about  toe  5th  Au^.  1885,  that 
the  ^um  of  2300L  might  be  given  in  order 
to  facilitate  a  prompt  settlement,  but  other- 
wise that  the  question  of  compensation  must 
be  referred  to  a  jury.  On  the  16th  Sept. 
1885  Mr.  Walker  wrote  to  me  that  his  client  had 
authorised  him  to  accept  the  sum  of  24002.  for  the 
property,  but  for  the  first  time  endeavoured  to 
stipulate  that  the  commissioners  should  pay  all 
the  solicitor's  preliminary  costs,  Mr.  Walker's  fee 
of  30  ifuineas,  and  another  fee  of  25  guineas  for 
the  said  Rowland  Plumbe,  whose  name  had  never 
been  mentioned  to  me,  and  of  whom  I  had  never 
heard  in  connection  with  this  case ;  and  finding 
that,  as  my  offers  increased  in  amount,  fresh 
demands  were  made,  I  advised  the  defendants  not 
to  comply  with  the  plaintiff's  demand,  which 
seemed  to  me  extravagant,  but  to  have  the  com- 
pensation settled  by  a  jury.  Duringthe  whole  of 
the  said  negotiations  the  said  Mr.  Walker  never 
intimated  to  me,  nor  did  I  ever  hear,  that  the 
plaintiff  was  desirous  of  keeping  his  property,  or 
objected  to  dispose  of  it  to  the  defendants,  or  that 
the  plaintiff  objected  to  their  taking  more  than  a 
portion  of  his  property ;  but,  on  the  contrary,  Mr. 
Walker  appeared  to  be  wilUnff  to  sell  the  whole. 
It  was  only  when  it  appeared  that  there  was  no 
chance  of  my  acceding  to  what  appeared  to  me  an 
exorbitant  aemand  for  compensation  for  his  pro- 
perty, that  Mr.  Walker  asked  for  information  as 
to  the  nature  or  extent  of  the  improvements  con- 
templated by  the  defendants,  and  until  I  was 
informed  of  the  letter  sent  by  the  plaintiff's  soli- 
citor to  Mr.  Baylis,  on  the  26th  Oct.  1885, 1  never 
heard  of  any  such  objection  or  inquiry."  So  that 
the  position  is  this :  The  owner  in  fee,  receiving 
an  intimation  that  his  property  is  wanted  by  the 
oommissioners,  endeavours  to  ootain  f  I'om  them  a 
kr^r  prioB  than  they  think  fit  to  give,  extends 
tluit  nc^tiation  over  some  months,  and  never 
suggests  that  they  have  not  a  perfect  right  to 
bay  it.  When,  however,  he  finds  that  he  cannot 
exact  the  terms  which  he  insists  upon,  and  that 
the  oommissioners  are  determined  to  have  the 
price  fixed  by  a  jury,  he  then,  for  the  first  time, 
turns  round  and  says,  "Now  I  will  object  to  your 
notice  to  treat  altogether."  Is  that  competent  P 
One  would  think,  apart  from  any  authority,  that 
it  was  an  exoessively  unreasonable,  vexatious,  and  I 
Mag.  Oas.— Vol.  XIV. 


improper  course  for  any  person  to  take.  It  would 
seem  that  the  objection  to  the  notice  in  such  a 
case  was  a  mere  afterthought,  by  way  of  putting 
an  additional  compulsion  upon  the  commissioners 
to  give  the  plaintiff  the  price  he  was  asking ;  and 

1  have  no  doubt  that  that  is  the  reason  why  this 
objection  is  raised  in  the  present  case.  But  the 
matter  is  not  without  authority,  because  I  have 
what  seems  to  me  an  extremely  clear  and  plain 
decision  of  Kindersley,  V.O.  on  the  subject  in 
Thomas  v.  Daw  (15  L.  T.  Rep.  N.  S.  200 ;  L.  Rep. 

2  Ch.  App.  1).  There  is  appended  to  the  state- 
ment of  the  case  a  note  oi  the  judgment  of  the 
Vice-Chancellor,  and  it  seems  that  two  houses  in 
that  case  were  in  question.  Notice  had  been  given 
to  take  both,  when  it  clearly  appeared  that  both 
houses  were  not  in  &ct  wanted.  The  Vice-Chan- 
cellor, as  to  one  of  the  houses,  decided  that  the 
commissioners  were  wrong,  which  decision  was 
affirmed  by  the  Court  of  Appeal  by  the  Lord  Chan- 
cellor (Lord  Chelmsford).  The  Vice-Chancellor 
says :  "  With  respect  to  No.  49,  the  plaintiffs  had 
precluded  themselves  from  complaining  by  reason 
that,  when  they  received  the  notice  to  treat, 
instead  of  insisting  that  the  oommissioners  ought 
to  content  themselves  with  taking  the  seven  feet, 
thepr  sent  in  a  claim,  thereby  recognising  their 
right  to  take  No.  49.  The  plaintiffs  said  that 
they  did  not  thereby  recognise  the  right,  because 
the  notice  to  treat  being  merely  formal,  the  claim 
was  equally  so;  but  it  was  admitted  that  the 
commissioners  had  a  right  to  take " — ^that  is,  it 
was  admitted  by  sending  in  the  claim,  as  I  read 
the  judgment — **  or,  at  all  events,  that  the  plain- 
tiffs were  willing  that  they  should  take  the  whole. 
As  to  No.  49,  &erefore,  the  bill  must  be  dis- 
missed." There  was  no  appeal  on  that  point,  and 
therefore  that  did  not  come  before  the  Lord 
Chancellor;  but  of  course  the  decision  is  one 
which  I  should  not  think  of  departing  from.  It  is 
one  which  is  completely  binding — ^bindin^  at  least 
bv  the  courtesy  that  courts  of  equal  jurisdiction 
always  show  one  another — ^upon  me.  I  do  not 
refer,  as  in  anv  way  confirming  it,  to  what  was 
said  by  BaggaUay,  L. J.  in  Oa/rd  v.  CommisnonerB 
of  Sewers  of  the  CUy  of  London  (53  L.  T.  Rep. 
N.  8.  827 ;  28  Ch.  Div.  486,  508),  a  later  case,  but 
certainly  he  does  refer  in  his  judgment  to  that 
decision  of  Kindersley,  V.C,  and  states  it  without 
intimating  a  word  of  objection.  That  is  of  some 
importance.  That  decision,  having  been  come  to 
a  good  many  years  ago  now,  has  not  been  dis- 
sented from  and  not  departed  from,  and  is  not 
contradicted  by  [any  other  decision ;  therefore  I 
take  it  to  be  oompletely  binding.  I  understand 
the  decision  to  mean  that,,  if  an  owner  in  fee 
simple,  having  received  a  notice  to  treat,  does  not 
object  to  that  notice  to  treat,  but  negotiates  and 
tries  to  get  a  large  price  for  his  property,  and  then, 
when  he  finds  ne  cannot  get  that  large  price, 
turns  round  at  the  last  moment  and  says,  "  Now, 
I  objeot  to  your  notice  to  treat,"  he  has  precluded 
himself,  whether  the  notice  to  treat  be  good  or 
not,  and  is  estopped  from  denying  its  validity. 
That  is  the  ground  on  which  I  understand  the 
Vice-Chancellor  to  have  proceeded,  and  that 
decision,  if  it  is  to  be  altered  at  all,  must  be 
altered  by  a  higher  authority  than  this  court  is. 
Therefore  it  seems  to  me  that  is  a  complete 
answer  to  the  case  on  the  part  of  this  plaintiff.  I 
should,  as  I  have  before  said,  be  extremely  dis- 
inolinedi  even  if  there  were  not  that  authority,  to 
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allow  him  in  this  vexations  manner  to  interfere 
with  the  exercise  by  the  Commissioners  of  Sewers 
of  their  powers.  I  have  no  donbt,  from  the 
evidence  that  is  before  me,  that  the  commis- 
sioners* powers  were  perfectly  honestly  exercised. 
I  am  not  at  all  convinced,  from  any  evidence 
before  me  now,  that  the;^  may  not  be  qnite  right 
in  having  given  the  notice  they  have  given,  but 
of  course  I  should  not  decide  the  matter  on  that 
point  alone.  If  that  were  the  only  point,  I  might 
be  compelled  to  leave  that  point  to  be  decided  at 
the  trial  of  the  action,  and  to  preserve  the  statua 
quo  in  the  meantime.  When,  however,  this 
Question,  which  has  been  the  8ubje(*t  of  actual 
aecision,  is  brought  to  my  attention,  it  seems  to 
me  to  be  purely  a  case  in  which  the  court  ought  not 
to  interfere  and  to  embarrass  a  public  body  like 
the  Commissioners  of  Sewers  by  restraining  them 
or  hindering  them  from  carrying  out  that  which, 
according  to  Kindersley,  Y.C.'s  decision,  whether 
the  notice  was  originally  right  or  not,  they  have, 
as  against  the  plaintiff,  an  entire  right  to  carry 
out  in  the  way  they  propose.  Accordingly  I 
refuse  this  motion  with  costs. 

Solicitor  for  the  plaintiff,  J^.  H.  Harris, 
Solicitor  for  the  defendants,  E,  A,  Baylu. 


QUEEN'S    BENCH    DIVISION. 

Dec.  1  and  19, 1885. 

(Before  Cave  and  Wills,  JJ.) 

The  B^Rt^iCK  Harboub  Commissioners  (apps.)  v. 
The  Chubchwabdens  and  Ovebseebs  of  the 
Parish  of  Tweedmouth  (resps.).  (a) 

Foor  rate — Rateable  value — Bocka — ToK«— Jffar- 
hotur  ckte — Tonnage  duties — Additional  duty  on 
vesselsiising  dock. 

The  Commissioners  of  Berwioh  Harbour  were  em- 
powered, under  48  Oeo,  3,  c.  d,  and  25  ^  26  Vict, 
c,  axv,,  to  improve  the  navigation  of  the  harbour, 
the  soil  of  which  was  not  vested  in  them,  and  to 
construct  quays  and  landing  places  which  were 
vested  in  tt^em.  In  return,  tliey  were  entitled  to 
receive  certain  rates  and  duties  of  tonnage  from 
aXL  ships  using  the  harbour,  and  on  atl  goods 
shipped  from  or  landed  on  the  qua/ys  and  landing 
places.  By  85  Vict,  o,  ix.,  they  were  empower wL 
to  make  and  maintain  a  wet  dock.  The  duties 
on  goods  substitute  by  the  laJter  Act  were  prac- 
tically the  sams  as  those  given  by  the  Act  of  1862, 
with  the  exception  that  there  was  a  new  clause  to 
the  effect  that  additional  dues  of  75  per  cent, 
above  the  rates  specified  were  to  be  payoMe  on  the 
completion  of  the  wet  dock  on  goods  (except  coal, 
iron,  or  Um^  loaded  or  discharged  in  the  dock, 
or  exported  or  imported  in  vessels  of  100  tons  or 
upward.  By  sect.  66  of  the  later  Act,  the  com- 
missioners were  empowered  to  levy  a  harbour  duty 
of  3s.  4d.  on  every  ship  entering  the  harbour.  By 
the  25th  section  of  the  same  Act,  for  the  raies  and 
duties  given  by  the  Act  of  1862,  were  suhstituted 
the  tonnage  dues  on  ships  entering  or  leaving  the 
harbour,  cotitained  in  schedule  B.  This  schedude 
contained  two  sets  of  rates,  one  for  vessels  under 
100  tons,  the  other  for  vessels  of  or  above  100  tor^; 
it  also  contained  the  following  new  clause :  "  Ad- 
ditional dues  to  be  payable  on  completion  of  wet 
dock.    For  every  ship  or  vessel  entering  the  wet 

(a)  Bopoited  by  W.  P.  £vsb«lby,  Esq.,  Barrl8ter«t-Law. 


dock,  over  and  ahove  the  before-mentioned  dues, 
for  every  ton,  2d." 

T/ie  commissioners  were  assessed  to  a  poor  rate,  for 
the  parish  of  Tweedm^mth,  as  occupiers  of  the 
wet  dock,  at  a  gross  estimated  rental  of  13801., 
and  a  rateable  value  of  11802.  In  this  estimate 
both  the  harbour  due  and  tne  tonnage  duties  of 
tlie  vessels  using  tJie  dock  were  included  by  the 
assessment  committee.  The  commissioners  ap- 
pealed to  quarter  sessions,  and  the  B-ecorder  wa* 
of  opinion  that  both  the  liarbour  due  and  the  ton- 
nage duties  ought  to  be  excluded  when  ascertaining 
the  rateable  value  of  the  dock,  and  a/mended  the 
rate,  altering  tlie  assessment  to  a  gross  estimated 
rental  of  6362.  arid  a  rateable  value  of  530Z. 

The  assessment  committee  appealed  by  way  of  a 
special  case. 

Held,  on  the  argument  of  the  case,  that  the  decision 
of  the  Recorder  was  riglU,  and  tliat  as  the  dock 
was  not  the  sole  meritorious  cause  of  the  eommiis- 
sioners*  right  to  the  dues,  the  harbour  due  and  ihe 
tonnage  duties  were  not  to  be  taken  into  a^icount 
in  ascertaining  the  rateable  value  of  the  dock, 
but  only  the  additional  2d.  per  ton  levied  on  ves- 
sels actudlly  entering  and  using  the  dock. 

Beg*  t;.  The  Dock  Company  at  Kingston-npon- 
Hull  (7  Q.  B.  2)  distinguislisd. 

This  was  a  case  stated  for  the  opinion  of  the 
court  by  the  Recorder  of  Berwick-upon-Tweed; 
of  which  the  following  are  the  material  parts  : — 

1.  The  appellants  were  the  commissioners  in- 
corporated oy  the  Berwick-upon-Tweed  Harbour 
Act  1862,  "  An  Act  for  the  preservation  and  im- 
provement of  the  Pier  and  Harbour  of  Berwick- 
upon-Tweed,"  and  the  respondents  were  the 
assessment  committee  of  the  Berwick- apon- 
Tweed  Union  and  the  overseers  of  the  poor  of 
the  parish  of  Tweedmouth,  in  the  said  county. 

2.  The  appellants  were  assessed  to  a  rate,  dated 
the  20th  Nov.  1884,  and  made  for  the  relief 
of  the  poor  of  the  said  parish,  as  "  occupiers  of 
the  dock-buildings  and  plant.  Main-street,  Tweed- 
mouth," at  a  gross  estimated  rental  of  13802.  and 
a  rateable  value  of  11502.,  and  were  appealing 
against  such  assessment. 

3.  The  Harbour  of  Berwick-upon-Tweed  is  a 
natural  tidal  harbour,  navigable  for  about  a  mile 
upwards  from  its  mouth ;  and  down  to  the  year 
1808  it  was  managed  by  the  mayor,  bailiffs,  and 
burgesses  of  the  borough,  who,  fi>r  that  purpose, 
levied  certain  dues  on  all  shipping  entering  the 
harbour.  In  that  year  an  Act  of  Parliament  was 
passed  (48  Geo.  3,  o.  ci.),  whereby  certain  com- 
missioners were  appointed  for  rebuilding  and 
maintaining  the  pier,  and  for  erecting  such  other 
works  as  might  seem  proper  and  expedient  for 
the  preservation  and  improvement  of  the  said 
harbour.  A  new  scale  of  rates  or  duties  on  goods 
and  ballast  imported  into  or  exported  out  of  the 
harbour  was  substituted  for  those  formerly  levied, 
certain  rates  or  duties  of  tonnage  were  imposed, 
and  a  due  oi^s.Ad.ior  every  vessel  com  inginto  the 
harbour,  which  was  in  substitution  for  the  dues 
levied  before  the  passing  of  the  said  Act.  Under 
this  Act  the  saia  pier  was  rebuilt  and  quays 
and  wharves  constmcted,  and  other  improve- 
ments carried  out  from  the  funds  at  the  disposal 
of  the  said  commissioners. 

4.  In  1862  a  further  Act  of  Parliament  was 
I  passed,  25  Yict.  c.  xxv.,  reconstituting  and  incor- 
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porating  the  said  commissioners,  yesting  in  the 
new  body  all  the  property  of  the  former  commis- 
sioners, and  substituting  new  rates  or  duties  on 
goods  and  ballasb  imported  into  or  exported  from 
the  harbour,  and  new  rates  or  duties  of  tonnage, 
and  retaining  the  before-mentioned  due  of  38.  4d. 
on  all  vessels  entering  the  harbour. 

5.  In  1872  a  further  Act  of  Parliament  was 
passed,  35  Vict.  c.  ix.,  giving  the  said  commis- 
sioners power  to  construct  a  wet  dock,  and  other 
works  mcidental  thereto,  and  new  schedules  of 
rates,  or  dues,  on  goods  and  on  tonnage  were 
substituted  for  the  former  ones.  The  rates  and 
dues  levied  under  the  Act  consisted  of:  (1.)  Shore 
dues  on  goods  imported  into  or  exported  from 
the  harbour.  (2.)  Additional  dues  to  be  payable 
on  completion  of  the  wet  dock ;  that  is  to  say, 
all  goods  loaded  or  discharged  in  the  dock,  or 
exported  or  imported  in  vessels  of  ^  registered 
tonnage  of  100  tons  and  upwards  to  be  charged 
75  per  cent,  above  the  ordinary  rates.  (3.)  Bal- 
last dues.  (4*.)  Tonnage  dues  on  ships  on  entering 
or  leaving  the  harbour,  and  a  due  of  3«.  4d.  on 
every  vessel.  (5.)  Additional  dues  to  be  payable  on 
completion  of  the  wet  dock ;  that  is  to  say,  2d.  per 
ton  on  every  ship  or  vessel  entering  the  wet  dock, 
over  and  aoove  the  ordinary  tonnage  dues,  and  a 
further  sum  at  the  rate  of  one  halfpenny  per 
registered  ton  per  week  after  the  first  six  weelcs, 
in  the  case  of  any  ship  remaining  in  the  dock 
longer  than  six  weeks,  unless  wind-bound  or 
detained  by  stress  of  weather.  (6.)  Bates  for  the 
use  of  staiths,  cranes,  tramways,  sheds,  and 
weighing  noiachinery. 

6.  All  money  received  by  the  appellants  from 
rates  or  duties,  or  other  sources  oi  income  under 
their  said  Acts,  was  required  to  be  applied  in  the 
manner  and  order  following,  and  not  otherwise, 
namely:  First,  in  paying  interest  accruing  due  on 
money  borrowed,  and  providing  the  requisite 
annual  instalments  or  appropriations  for  payment 
off  of  the  principal  thereof,  and  in  paying  annu- 
ities granted  under  the  said  Act  of  le72.  Secondly, 
in  paying  the  current  working  and  establishment 
expenses  of  the  appellants,  and  their  expenses  of 
maintaining  and  keeping  in  repair  their  works. 

7.  The  appellants,  accordingly,  constructed  a 
wet  dock  upon  the  south  side  of  the  river,  upon 
a  portion  of  the  foreshore  which  was  purcluised 
from  the  Crown  by  them.  The  said  dock  was 
opened  by  them  in  1876.  This  dock  and  other 
works  connected  therewith,  under  description  of 
"  dock-buildings  and  plant,''  were,  together  with 
the  pier  or  wnarf  called  Carr  Bock,  the  subject 
of  the  rate  appealed  against. 

9.  Previously  to  the  year  1808  Carr  Bock  was 
a  natural  rock  projecting  into  the  river  at  high 
water,  at  the  end  of  which  the  river,  by  its 
scouring  action,  excavated  a  deep  hole  in  which 
vessels  could  lie  afloat.  At  some  time  between 
1806  and  1862  works  were  done  upon  the  said  rock 
for  the  purpose  of  rendering  it  more  convenient 
for  use  as  a  wharf,  and  such  works  had  since 
been,  and  were  still,  maintained  and  repaired  by 
the  appellants,  and  shore  dues  had  been,  and 
were  still,  received  by  them  in  respect  of  goods 
landed  and  shipped  at  the  said  rock. 

10.  No  portion  of  the  bed  of  the  harbour  was 
vested  in  the  said  commissioners,  and  they  had  no 
ownership  in  nor  occupation  of  it. 

IL  The  following  figures  were  agreed  upon 


between  the  parties  as  representing,  for  the  pur- 
poses of  this  appeal,  the  receipts  and  outgoings 
of  the  said  commissioners : 

TwBBD  Dock. 

Actual  Receipts,  M    8.  d» 

1.  Dock  dues,  i.e.,  the  Sd.  per  ton,  payable 
by  every  ship  or  vessel  entering  the  wet 

dock,  Bcl^eduie  B 173    7    6 

2.  Shore  dues,  being  the  dues  on  all  goods 
landed  in  the  dook,  nnder  schedule  A., 
including  75  per  cent,  additional  payable 

on  oompfetion  of  the  dock 621  11    2 

Ditto,  on  goods  exported 85  18    1 

8.  Crane  dues,  schedule  C 23  11    8 

4.  Tonnage  dues,  schedule  B.,  being  the  ton- 
nage dues  on  stiips  entering  or  leaving  the 
harbour,  irrespective  of  their  entering  or 
not  entering  the  dock,  but  received  from 
vessels  which  did  enter  the  dock     986  17    9 

5.  Harbour  duty,  schedule  B.,  being  a  duty 
of  Ss.  4i(i.  payable  by  every  ship  or  vessel 
coming  into  the  harbour,  irrespective  of 
the  dock,  but  received  in  respect  of 
vessels  whioh  did  enter  the  dock     17    0    0 

Actual  Outgoinge  attributable  exchieively  to  the  Dock, 

1.  Wages  of  dock  attendants  and  engineer 
at  steam  crane,  oil  for  lamps,  and  other 

stores 818    8    0 

2.  Dredging  at  entrance,  average 250    0    0 

NoTB. — No  allowanoe  in  these  figures  was  made  for 
costs  of  management,  tenants'  profits,  renewals,  or 
interest  oi»  borrowed  money. 

For  renewals,  if  chargeable,  the  amount 

to  be  taken  at 250    0    0 

If  it  was  held  that  the  tonnage  dues  above 
mentioned  ou^ht  to  have  been  taken  into 
account  in  estimating  the  rateable  value 
of  the  dock,  it  was  further  agreed  that 
there  should  be  further  deducted  as  an 
annual  outgoing  against  the  dock  a  pro- 
portion of  tne  general  charges  of  the  bar- 
Dour,  such  as  clerk  and  harbour  master's 
salary,  lighthouse  expenses,  steam  tug, 
&o.,    Ac.,  and  allowanoe    for   renewals 

(pier  &o.) 850    0    0 

Bates  included  in  this  sum. 
NoTS. — It  was  open  to  the  appellants  to  contend 
that,  in  addition  to  the  items  above  specified,  deduc- 
tions or  allowances  should  be  made  in  respect  of 
interest  on  borrowed  money  and  tenants'  capital  and 
profits. 

Cabb  Book. 

Receipts. 

1.  Amount  actually  received  for  "tonnage 
dues,"  schedule  J3.,  from  vessels  moored 

at  this  berth 347    5    4 

2.  Ditto,  harbour  duty,  ditto 15  10    0 

8.  Amount  received  from  shore   dues   on 

^oods  landed  at  this  berth,  schedule  A....  280    9    4 
Ditto,  shipped  at  ditto    78    3    6 

Outgoings. 

Bepairs ••    *-o    v    v 

Proportion  of  general  harbour  expenses,  in- 
cluding rates   80    0    0 

Benewals     50    0    0 

NoTB. — ^No  allowances  made  in  these  figures  for 
tenants'  capital  or  profits. 

12.  The  appellants,  in  the  years  1874, 1875,  and 
1876,  borrowed  from  the  Public  Works  Loan  Com- 
missioners, upon  mortgage  upon  their  said  pro- 
perty, the  sum  of  SbfiOOl.,  of  which  sum  there 
was  at  the  date  of  the  appeal,  owing  to  the  said 
commissioners  the  principal  sum  of  31,590Z.  40.  7d, 
and  the  sum  of  240i.  12s.  interest  thereon,  at  the 
rate  of  8^  per  cent,  per  annum. 

13.  The  appellants  have  borrowed  the  further 
sum  of  25,0002.,  which  loan  is  secured  by  bonds 
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issned  hj  them  npon  the  security  of  the  whole  of 
the  property,  tolls,  and  dues  of  the  appellants,  and 
of  snch  last-mentioned  sum  there  is  still  owing  by 
the  appellants  the  sum  of  23,2802.,  the  interest 
and  cnarges  upon  which  for  the  year  1885  amount 
to  the  sum  of  1166Z.  4e. 

14.  On  behalf  of  the  appellants,  it  was  con- 
tended :  first,  that,  in  order  to  obtain  the  rate- 
able value  of  the  property  rated,  the  tonnage 
dues  and  harbour  duty  were  not  to  be  taken  into 
consideration,  because  they  were  not  earned  in 
respect  of  the  said  dock  or  Carr  Bock,  but  were 
payable  by  all  vessels  entering  the  harbour, 
whether  using  the  said  dock  or  not,  and  that, 
therefore,  the  sums  of  986L  17a.  9d.,  177., 
3477.  58.  4(2.,  and  15L  10a.  should  be  omitted  from 
the  list  of  receipts ;  secondly,  that  the  said 
commissioners  were  entitled  to  deduct  from  the 
annual  receipts  interest  on  the  capital  necessary 
to  carry  on  the  business  and  tenants'  profits. 

15.  On  behalf  of  the  respondents  it  was  con- 
tended that  tonnage  dues  and  harbour  duty  paid 
to  the  appellants  upon  all  vessels  which  actually 
used  the  wet  dock  or  the  Carr  Bock  were  to  be 
taken  into  consideration  in  ascertaining  the  said 
rateable  value ;  that  the  appellants  were  re- 
stricted under  the  said  Acts  in  the  application  of 
their  income,  and  therefore  were  not  entitled  to 
any  deduction  from  the  gross  value  of  their  said 
property  in  respect  of  tenants'  profits,  and  that 
payments  of  the  interest  upon  moneys  borrowed 
Dy  them  were  in  the  nature  of  payment  of  rent, 
and  not  to  be  deducted  from  the  gross  value,  and 
that  the  appellants  were  not  overrated. 

16.  The  Becorder  decided,  1st,  That  in  ascer- 
taining the  rateable  value  of  the  appellants'  said 
property  the  tonnage  dues  and  harbour  duty  re- 
ceived by  them  as  aforesaid,  were  not  to  be  taken 
intoconsideration*  2nd.  That  the  appellants  were 
not  entitled  to  reduction  in  respect  of  interest 
on  tenants'  capital  or  tenants'  profits.  3rd.  That 
the  appellants  were  overrated;  and  by  his  order 
allowed  the  appeal  and  altered  the  said  assess- 
ment, in  accordance  with  such  decisions,  to  a 
gross  estimated  rental  of  6361.  and  a  rateable 
value  of  5307. 

If  the  court  should  be  of  opinion  that  the  said 
order  was  correct  in  point  of  law,  it  was  to  be 
affirmed.  If  the  court  should  be  of  opinion  that 
the  said  order  was  not  correct  in  point  of  law,  it 
was  to  be  quashed. 

J.  L.  WcbUon  {B.  Cunninghcum  Olen  with  him)  for 
the  assessment  committee. — ^The  order  of  the 
recorder  ought  to  quashed,  and  the  original  rating 
of  the  appellants  restored.  The  charge  of  2d.  per 
ton  on  vessels  entering  the  commissioners'  dock 
ought  not  to  be  the  only  basis  for  rating  their 
premises ;  the  dues  levied  upon  the  tonnage  of  the 
vessels  entering  the  harbour  should  also  be  added, 
because  were  it  not  for  this  wet  dock,  where  they 
may  easily  unload  their  cargoes,  ships  would  not 
enter  the  harbour  at  all  In  1862  tiie  Carr  Bock 
was  turned  into  a  quay,  under  a  private  Act  of 
Parliament  which  vests  the  proj)erty  in  the  new 
commissioners,  and  in  sect.  o6  gives  them  power 
to  take  rates  and  duties  on  the  tonnage,  and 
g|enerally  new  powers  which  the  old  commis- 
sioners did  not  possess.  Sect.  25  of  that  Act 
substitutes  for  the  rates  and  duties  on  goods 
given  by  the  Act  of  1862  the  shore  dues  on 
goods  imported  into  or  exported  from  the  har- 


bour, as  set  out  in  schedule  A.,  which  contains  a 
new  clause  to  the  effect  that  additional  dues  are 
to  be  payable  on  the  completion  of  the  wet  dock, 
and  goods  (with  certain  exceptions)  loaded  or  dis- 
charged in  the  dock,  or  exported  or  imported  in 
vessels  of  a  registered  tonnage  of  100  tons  or 
upwards,  are  to  be  charged  75  per  cent,  above  the 
rates  specified.  The  same  section  also  substituted 
for  the  rates  and  duties  under  the  Act  of  1862 
the  tonnage  dues  on  ships  on  entering  or  leaving 
the  harbour,  contained  in  schedule  B.,  which 
schedule  contains  a  new  clause  to  the  effect  that 
additional  dues  are  to  be  payable  on  the  comple- 
tion of  the  wet  dock,  for  every  ship  or  v^sel 
entering  the  wet  dock,  over  and  above  the  bef ore- 
men  fiioned  dues,  for  every  ton  2d,  These  dues 
are  to  be  paid  on  completion  of  the  wet  dock,  and 
it  has  been  completed,  consequently  the  tonnage 
dues  and  harbour  duties  on  all  vessels  entering 
the  harbour  ought  to  be  taken  into  account  in 
estimating  the  rateable  value  of  the  dock,  because 
the  increase  in  these  dues  is  to  be  attributed  to 
the  expense  incurred  by  the  commissioners  in 
making  the  wet  dock.  It  was  the  object  of  the 
Legislature  to  induce  the  commissioners  to  make 
this  dock.  Next,  the  whole  of  the  tonnage  dues 
and  the  duties  paid  by  ships  actually  entering  the 
wet  dock  ought  to  be  brought  into  the  account, 
and  not  merely  the  additional  2d.  per  ton : 

Bm.  t.  jrincjf«ton-iMN>n-£i4U  Dock  Company t  7  Q.  B. 
2;  14  L.  J.  114,  M.  C. 

The  present  case  cannot  be  distinguished  from 
the  jErti7l  Dock  case,  and  there  the  tonnage  dues  on 
ships  using  the  Hock  were  taken  into  account  in 
ascertaining  the  rateable  value  of  the  dock  If 
the  vessels  use  this  wet  dock  their  tonnage  dues 
are  earned  in  respect  of  it,  and  are  therefore 
properly  rateable.  The  commissioners  may  '^t 
profits  from  the  use  of  the  dock  bv  increasinff 
the  tonnage  dues  and  letting  the  additional  2dC 
per  ton  go,  and  so  escape  rateability  of  the  dock 
altogether. 

Ridley  (F,  D.  Blake  with  him)  for  the  commis- 
sioners.— It  was  intended  by  the  Legislature  in 
this  case  that  all  vessels  coming  within  the  mouth 
of  the  Berwick  Harbour  should  pay  both  a  hai^ 
hour  duty  and  a  tonnage  duty,  and  when  the  wet 
dock  was  completed  and  ready  for  use,  the  com- 
missioners were  empowered  to  make  an  additional 
charge  of  2d.  per  ton  on  every  vessel  making  use 
of  the  dock.  This  additional  duty  is  alone  to  be 
taken  into  account,  and  not  the  harbour  and 
tonnage  duties,  and  certainlv  not  the  harbour 
dut^  of  3a.  4d.  per  vessel.  The  HuU  Dock  caee 
(u5t  sup.)  is  distinguishable  from  the  m-esent  one. 
There  was  no  harbour  or  dock  at  Hull  before 
those  made  under  statutory  sanction,  and  no  addi- 
tional duty  was  imposed  upon  vessels  making  use 
of  the  doocs,  and  certain  auties.  were  made  pay- 
able to  the  company  making  the  docks,  for  every 
ship  coming  into  or  going  out  of  the  harbour, 
basin,  or  docks  within  the  port  of  Hull.  But  in 
the  present  case  there  has  been  an  additional 
duty  imposed  on  vessels  using  this  wet  dock,  and 
this  additional  duty  has  been  rightly  taken  into 
consideration.  The  difference  between  the  two 
cases  is  shortly  this :  in  the  HuU  Dock  caee  there 
were  no  other  dues  receivable  bv  the  dock  owners, 
except  the  tonnage  dues  on  ships  entering  the 
harbbor  and  port,  and  if  these  had  been  sub- 
tracted there  would  have  been  nothing  left  to  be 
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taken  into  consideration ;  but  in  the  present  case 
that  is  not  so.  The  Harbour  Oommiasioners  for 
New  Shoreham  v.  The  Overaeere  of  Lancing  (h.  K&p, 
5  Q.  B.  489)  is  in  point. 

WalUm,  in  reply,  cited 

Cory  T.  Brietow,  32  L.  T.  Bep.  N.  8.  797 ;  L.  Bep.  10 
C.  P.  504. 

Cur»  adv.  vuli. 

Dee.  19. — Gate,  J.— The  only  point  raised  for 
our  consideration   upon  the  argument  of  this 
appeal  was  whether,  in  assessing  the  Berwick 
Harboor   Commissioners   to  the   poor   rate   in 
respect  of  their  dock  buildings  and  plant,  both 
tonnage  dues  and  harbour  duty,  received  by  them 
under  the  Harbour  Act  1872,  are  to  be  taken  into 
account.    It  appears  that  in  the  early  part  of  this 
century  the  pier,  formerly  built  to  shelter  the 
Berwick  hopbour  from  storms,  had  gone  to  decay 
whereby  the  harbour  was  much  exposed  to  storms, 
and  the  navigation  thereby  was  much  impeded  by 
sand  banks  and  other  obstructions,  and  in  danger 
of  becoming  altogether  unfit  for  the  purposes  of 
trade.     The  Legislature  thereupon   interposed, 
and  by  48  Geo.  8,  c.  ci.,  appointed  con-missioners 
with   power  to  improve  the  navigation  of  the 
harbour  by  deepening  it  and  removing  obstruc- 
tions, and  to  make  and  erect  jetties,  capstans, 
and  other  engines,  and  posts  for  preserving  the 
navigation  and  rendering  it  more  safe  and  com- 
modious, and  to  make  quays  and  docks  for  the 
better  accommodation  of  the  shipping  and  the 
trade  of  the  port.    The  commissioners  were  also 
emi>owered  (sect.  31)  to  make  regulations  for  the 
navigation  of  the  harbour  and  of  all  vessels  re- 
sorting thereto,  and  for  the  loading  and  delivering 
of  goods,  and  for  the  quays  under  their  authority, 
and.  for  the  laying  of  goods  thereon.    For  the 
purpose  of  providing  funds  for  the  undertaking 
the  commissioners  were  empowered  (sect.  83)  to 
demand  and  collect  (a)  certam  rates  or  duties  on 
goods  and  on  ballast  imported  into  or  exported 
from  the  harbour,  and  also  (6)  certain  rates  or 
duties  of  tonnage  on  ships  using  the  harbour  for 
trading  purposes  or  shelter.     By  sect.  42  the 
commissioners  were  empowered  to  let  these  rates 
and  duties,  either  from  year  to  year  or  for  any 
term  not  exceeding  seven  years.    This  Act  was 
repealed  by  the  Berwick  Harbour  Act  1862,  and 
from  the  recitals  contained  in  the  later  Act  it 
Mvpears  that  the  commissioners  had  re-erected 
the  pier  and  kept  it  in  repair,  and  had  erectcnl  a 
lightnonse  and  quays,  wharves,  jetties,  and  offices, 
and  had  provided  steam-tugs,  buoys,  moorings, 
anchors,  and  dolphins,  and  had  kept  in  repair  tne 
preriously  existing  quays  and  wharves,  and  had 
removed  various  sand  banks  and  other  obstruc- 
tions and  annoyances  to  the  navi^tion  within 
the  harbour.    By  sect.  14  the  commissioners  were 
empowered  to  erect  all  such  piers  and  other  works 
autnorised  by  the  repealed  Act  as  had  not  then 
heen  erected,  or  as  the  commissioners  thereafter 
might  deem  it  necessary  to  erect,  and  to  maintain 
the  piers  and  works  already  erected  or  thereafter 
to  be  erected.    By  sect.  49  they  were  empowered 
to  dig  and  remove  sand,  gravel,  or  clay,  in  any 
part  of  the  harbour ;  and  by  sect.  50,  to  dredge 
any  banks,  shoals,  or  channels  within  the  harbour 
for  the  better  maintaining  and  improving  the 
navigation  thereof,  and    to   remove  any  other 
obstmctions  and  impediments.    By  sect.  66  they 
were  empowered  to  demand  and  collect  certain 


rates  and  duties  on  goods  and  on  ballast  imported 
into  or  exported  from  the  harbour,  and  also  cer- 
tain rates  or  duties  of  tonnage,  which  latter  were 
onlv  one  half  the  amount  of  those  given  by  the 
earlier  Act,  except  the  harbour  duty,  which  in 
each  case  was  Ss.  4d.  on  every  ship  coming  into 
the  harbour.    The  soil  of  the  harbour  was  not 
vested  in  the  commissioners  by  either  Act.    So 
far  the  case  is  comparatively  free  from  difficulty. 
The  commissioners  were  empowei'ed  to  improve 
the  navigation  of  the  harbour,  the  soil  of  which 
was  not  vested  in  them,  and  received  certain 
rates  and  duties  of  tonnage  from  all  ships  using 
the  harbour.    They  were  also  empowered  to  con- 
struct quays  and    landing  places,  which  were 
vested  in  them,  and  received   certain  rates  or 
duties  on  all  goods  shipped  from  or  landed  on 
these  quays  and  landing  places.     The  tonnage 
rates  and  duties  were  granted  for,  and  arose  from, 
the  use  of  the  land  covered  with  water  which  the 
commissioners  did  not  occupy.     The  rates  and 
duties  on  goods  were  granted  for,  and  arose  from, 
the  use  of  the  quays  and  landing  places ;  and  con- 
sequently, where  the  commissioners  were  the  oc- 
cupiers of  the  quays  and  landing  places,  these  rates 
and  duties  on  goods  were  in  the  nature  of  profits 
arising  from  the  land  so  occupied,  and  were  rate* 
able.    We  have,  however,  to  deal  with  the  new 
conditions  introduced  by  the  Act  of  1872,  which, 
by  sect.  4,  empowered  the  commissioners  to  make 
and  maintain  a  wet  dock,  an  embankment  below 
high- water  mark,  a  quay  or  ouays,  an  entrance 
into  the  dock,  a  gangway,  ana  an  access  to  the 
quay,  and  all  necessary  subsidiary  works.    They 
were  akso    empowered    (sect.    20)    to    purchase 
fisheries  in  the  harbour,  with  a  view  to  the  im* 
provement  of  the  navigation  of  the  harbour  or 
the  increase  of  the  accommodation  available  for 
vessels  frequenting  the  same.    By  sect.  25  there 
were  substituted  for  the  duties  on  goods  given  by 
the  Act  of  1862  the  shore  dues  on  goods  imported 
into  or  exported  from  the  harbour  set  out  in 
schedule  A.  which  are  very  much  the  same  as 
those  contained  in  the  Act  of  1862,  except  that 
schedule  A.  contains  this  new  clause:  "  Additional 
dues  to  be  payable  on  completion  of  wet   dock. 
Goods  (except  coal,  iron,  or  lime)  loaded  or  dis- 
charged in  the  dock,  or  exported  or  imported  in 
vessels  of  a  registered  tonnap^  of   100  tons  or 
upwards,  to  be  charged  75  per  cent,  above  the  rates 
specified."    Sect.  25  also  substituted  for  the  rates 
and  duties  of  tonnage  ^iven  by  the  Act  of  1862 
the  "tonnage  dues  on  ships  on  entering  or  leaving 
the  harbour,"  contained  in  schedule  B.    In  that 
schedule  there  are  two  sets  of  rates,  one  for  ves- 
sels under,  the  other  for  vessels  of  or  above,  100 
tons.    The  rates  for  vessels  under  100  tons  are 
practically  the  same  as  those  imposed  by  the  Act 
of  1862.    Those  for  vessels  of  or  above  100  tons 
are  2d.  a  ton  higher  than  the  other  rates,  but  still 
lower  than  the  rates  imposed  by  the  Act  of  1808. 
Schedule  B.  also   contains  the   following   new 
clause :  "  Additional  dues  to  be  payable  on  com- 
pletion  of  wet  dock.    For  every  ship  or  vessel 
entering  the  wet  dock,  over  and  above  the  before- 
mentioned  dues,  for  every  ton  2d."    Under  these 
circumstances,  it  was  contended  that  the  tonnage 
dues  and  harbour  duty  on  all  vessels  entering  the 
harbour  should  be  ti^en  into  account  in  estima* 
ting  the  rateable  value  of  the  dock,  because  the 
increase  in   these   dues  (which,  however,  only 
existed  in  the  case  of  vessels  of  or  above  ICO 
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tons)  mast  be  attributed  to  the  expense  incurred 
by  the  commitfsioners  in  making  the  wet  dock. 
To  this,  however,  it  seems  to  be  a  sufficient 
floswer  that  the  commissioners  were  by  the 
Act  of  1872  empowered  to  execute  other 
works  in  addition  to  the  wet  docks,  and 
that  these  dues  were  authorised  to  be  taken 
immediately  on  the  passing  of  the  Act,  and  before 
the  wet  docks  were  completed  or  eren  begun,  and 
might,  it  would  seem,  be  taken  although  the 
wet  docks  never  were  made  at  all.  I  am  there- 
fore of  opinion  that  these  rates  and  duty  ore 
unconnected  with  the  wet  docks,  and  cannot  be 
said  to  have  been  earned  by  them.  Secondly,  it 
was  urged  that,  assuming  the  tonnage  dues  and 
duty  on  all  ships  could  not  be  taken  into  account, 
yet  at  least  the  whole  of  the  tonnage  dues  and 
the  duty  paid  by  ships  actually  entering  the  wet 
dock  should  be  brought  into  the  account,  and  not 
merely  the  additional  2d.  per  ton.  The  word 
**  additional  **  it  was  said  showed  that  the  totality 
of  the  dues  in  the  case  of  a  vessel  entering  the 
wet  dock  must  be  treated  as  a  single  and  indivi- 
sible payment,  and  the  whole  of  it  must  be 
deemed  to  be  earned  by  the  wet  dock.  For  this 
position  the  case  of  Meg.  v.  HuU  Dock  Company 
(7  Q.  B.  2)  was  cited.  In  that  case  certain 
dues  were  given  to  the  dock  company  in  respect 
of  the  charges  and  expenses  they  nad  been  at  in 
making  the  docks,  and  these  dues  were  of  the 
same  amount  and  were  equally  payable  whether 
the  ships  entered  the  docks  tne  property  of  the 
company,  or  merely  entered  the  narbour  which 
was  not  the  property  of  the  company  without 
going  into  the  docks  at  all.  The  docks  were  the 
sole  meritorious  cause  of  the  company's  right  to 
the  dues,  and  it  was  held  that  the  dues  were  not 
the  less  earned  by  the  docks  where  the  ship 
actually  entered  the  docks  because  the  ship  must 
have  paid  the  same  amount  if  it  bad  not  entered 
the  docks  at  all.  In  the  present  case  the  wet 
dock  is  not  the  sole  meritorious  cause  of  the 
commissioners'  right  to  the  dues.  On  the  contrary, 
the  commissioners  have  executed  and  maintain 
works  in  the  harbour  by  which  ships  using  the 
harbour  are  directly  benefited ;  and  seeing  that 
all  ships  entering  the  harbour  pay  a  certam  and 
uniform  rate  whether  they  enter  the  wet  dock  or 
not,  while  those  which  enter  the  wet  dock  pay  an 
additional  rate  of  2d.  a  ton  from  which  those  who 
do  not  enter  it  are  free ;  and  Heeing  that  the 
former  rate  was  alwavs  payable  even  before  the 
wet  dock  was  made,  wnile  the  additional  rate  only 
came  into  operation  when  the  wet  dock  was  com* 
pleted,  the  inference  is,  in  my  judgment,  irresist- 
ible that  the  additional  2d.  a  ton  alone  is  earned 
by  the  wet  dock,  and  that  the  dues  which  all 
vessels  pay  alike  whether  they  enter  the  wet  dock 
or  not  are  earned  by  the  works  carried  out  and 
maintained  by  the  commissioners  in  the  harbour, 
and  cannot  be  taken  into  account  in  rating  the 
docks,  because  they  are  not  earned  by  the  wet 
dock,  nor  is  the  wet  dock  in  any  way  the  meri- 
torious cause  of  them.  In  my  judgment  the  deci- 
sion of  the  recorder  was  correct,  and  must  be 
affirmed. 

"Wills,  J. — I  am  of  opinion  that  the  recorder 
was  right  in  excluding  from  the  receipts  to  be 
taken  into  consideration  in  assessing  the  commiH- 
sioners  in  respect  of  the  docks  those  portions  of 
the  tonnage  dues  under  schedule  B.  oi  the  Act  of 
-^hich  are  not  the  "  additional  dues  "  at  the 


end  of  that  schedule,  and  also  the  harbour  duties 
of  3«.  4d.  per  vessel.  Since  the  year  1808  harbour 
duties  have  been  charged  under  Acts  of  the  years 
1808, 1862,  and  1872  respectively  unon  all  ship 
making  use  of  the  harbour ;  but,  as  tne  soil  of  the 
harbour  did  not  belong  to  the  commissioners,  and 
any  accommodacion  afforded  by  them  through  the 
pier,  quays,  and  wharves  which  they  owned  was 
paid  for  by  the  import  and  export  duties  (which 
in  the  Act  of  1872  are  called  the  shore  duties), 
harbour  duties  were  never  treated  as  increasing 
the  value  of  the  occupation  of  the  premises  belong- 
ing to  the  commissioners,  and  therefore  were  not 
carried  into  the  rating.  This  seems  to  have  been 
a  correct  practice  according  to  the  second  branch 
of  the  decision  in  Eeg.  v.  Kingston-upon-HuU  Dock 
Company  (7  Q.  B.  2).  In  1872  the  Act  under  which 
dues  are  now  collected  was  passed.  It  recited 
that  the  commissioners  were  desirous  of  under- 
taking the  construction  of  a  wet  dock  and  othw 
works  for  the  improvement  of  the  harbour  and 
the  accommodation  of  vessels  resorting  thereto, 
and  for  facilitating  communication  with  the 
southern  shore  of  the  harbour,  on  being  authorised 
to  do  so,  and  on  the  maximum  rates  and  duties 
leviable  by  them  being  increased.  The  Act 
accordingly  empowered  tnem  (sect.  4)  to  make  a 
wet  dock,  to  make  an  embankment  below  high- 
water  mark  from  Berwick  Bridge  to  the  landward 
end  of  Carr  Rock  Pier,  and  certain  quays  and 
wharves,  and  empowered  them  to  take  under 
schedule  A. ;  1.  Shore  duties  which  (with  a  few 
very  trivial  alterations,  and  with  the  introduction 
of  a  very  few  articles  not  included  in  the  former 
schedule)  were  identical  with  the  then  existing 
shore  duties.  2.  Additional  dues  to  be  payable  on 
the  completion  of  the  wet  dock,  and  which  were 
payable  on  goods  loaded  or  discharged  in  the 
dock,  or  on  goods  exported  or  imported  in  vessels 
of  a  registered  tonnage  of  100  tons  or  upwards. 
And  under  schedule  B. :  1.  Tonnage  duties  on 
vessels  entering  or  leaving  the  harbour  and  not 
using  the  wet  dock,  which  for  small  vessels  were 
the  same  as  the  then  existing  tonnage  duties,  but 
which  for  vessels  of  or  above  100  tons  register 
were  materially  higher  that  tbose  leviable  under 
the  Act  of  1862.  2.  A  harbour  duty  of  3«.  4d.  per 
vessel,  which  was  the  old  duty,  except  that  an 
additional  sum  was  now  made  chargeable  upon 
vessels  remaining  in  the  harbour  more  than  six 
weeks.  3.  Certam  dues  in  certain  events  upon 
boats,  which  were  the  same  as  the  existinc:  dues. 
4.  Additional  tonnage  dues  at  the  rates  of  2d.  per 
ton,  to  be  payable  on  completion  of  the  wet  dock 
in  respect  of  every  vessel  entering  the  wet  dock. 
There  were  then  two  classes  of  tonnage  dues : 
1.  Upon  vessels  which  did  not  enter  the  docks, 
which  were  substantially  and  with  two  very 
trivial  exceptions  the  same  as  the  old  harbour 
duties.  2.  Imon  vessels  which  did  enter  the  docks, 
the  latter  being  2d.  per  ton  higher  than  the  former. 
By  the  preamble  of  the  Act  the  rate  upon  a  vessel 
which  entered  the  docks,  and  which  was  the  aggre- 
gate of  the  harbour  duty  proper,  and  the  2d.  per 
ton  payable  on  entering  the  wet  dock  is  treated  as 
one  rate,  and  the  additional  dues  are  spoken  of  as 
effecting  an  increase  of  the  maximum  i*ates  there- 
tofore chargeable,  which  were  harbour  dues 
simply,  and  not  as  a  new  and  separate  charge. 
If  tnis  form  of  expression  were  to  be  taken  as 
conclusive,  it  would  follow  that  the  whole  of  the 
larger  rate  chargeable  upon  a  vessel  entering  the 
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dock  must  be  treated  as  one  and  indivisible,  and 
it  wonld  follow,  farther,  that  either  the  whole  of 
it  most  be  included,  or,  in  calculating  the  earnings 
of  the  dock,  the  whole  of  it  must  be  rejected  as  an 
element  in  arriving  at  their  rateable  value.  But 
I  think  this  would  be  a  pedantic  adherence 
to  mere  phraseology,  and  would  ignore  the 
facts  and  the  real  substance  of  the  enactment. 
The  commissioners  do  works  of  two  classes— 
they  construct  an  embankment  ending  with  the 
landward   end  of  Carr  Rock  Pier  and  certain 

a  nays,  and  also  a  wet  dock.  By  the  first  of  these 
bey  improve  the  facilities  for  landing  goods,  and 
as  a  compensation  they  get,  in  the  case  of  vessels 
of  or  above  100  tons,  largely  increased  landing 
charges  in  case  such  vessels  use  the  quays  or  the 
Carr  Bock  Pier  without  entering  the  dock.  As 
to  these  no  question  arises.  As  a  compensation 
for  constrtcting  tne  wet  docks  they  get,  besides 
the  increased  shore  duties  on  all  goods  in  respect 
of  which  the  docks  are  used,  the  additional 
tomiage  duty  of  2d.  per  ton  on  vessels  which 
enter  the  dock.  The  substance  of  this  enact- 
ment seems  to  be,  that  the  commisflioners  get  the 
old  tonnage  dues  which  were  chargeable  oef ore 
the  dock  was  constructed,  and  which  still  attach 
the  moment  the  vessel  crosses  the  outer  boundary 
of  the  harbour,  and  which  are  therefore  irre- 
spective of  the  use  of  the  dock,  and  beyond  that 
Ket  a  fresh  tonnage  charge  upon  every  vessel 
which  uses  the  dock.  The  result  is  to  show  that 
the  charge  which  in  the  preamble  is  called  one  is 
in  efFect  two,  namely,  the  old  tonnage  dues  which 
were  strictly  harbour  dues,  and  which  have  never 
been  taken  into  account  in  the  rating  of  the  com- 
missioners, and  the  dues  for  the  use  of  the  dock. 
I  see  no  reason  why  the  portion  of  the  aggregate 
duty  referable  to  the  mere  use  of  the  narbour, 
and  which  the  provisions  of  the  Act  make  it  easy 
to  separate  from  the  total,  should  assume  a 
different  character  because  the  dock  (which  may 
or  may  not  be  used,  and  which  is  of  no  benefit  to 
the  ship  making  no  use  of  it)  is  allowed  to  earn 
au  additional  2d,  per  ton  if  used.  The  duty  of 
3«.  4d.  upon  each  ship  entering  the  harbour  is 
wholly  unaffected  by  the  construction  of  the  dock, 
and  IS  not  increased  in  the  case  of  a  vessel 
entering  the  dock,  and  I  think  it  retains  its  old 
character,  and  has  been  properly  excluded  from 
the  calculation  by  the  recorder.  It  is  said,  how- 
ever, that  such  a  decision  conflicts  with  the  case  of 
iio/.  V.  Tits  Kingston-upon'HuU  Dock  Gom^a/ny, 
cited  above.  I  do  not  think  so.  In  that  case  the 
charge  was^  upon  every  vessel  entering  the 
harTOur  basin  or  docks ;  and  it  was  the  same  in 
each  of  the  three  cases.  The  court  held  that 
when  once  a  vessel  did  enter  the  docks  the  rate 
was  earned  by  the  docks,  and  was  therefore  to 
be  taken  into  account  in  assessing  their  earnings. 
It  is  difficult  to  see  how  any  other  conclusion 
could  be  arrived  at.  It  was  not  possible  to  dissect 
the  charge  and  say  that  a  portion  was  paid  as  a 
mere  harbour  due,  inasmuch  as  the  only  definite 
measure  of  the  harbour  due  afforded  by  the  Act, 
if  subtracted  from  the  total  charge,  would  have 
left  nothing  as  the  earnings  of  the  docks.  I 
think,  therefore,  that  as  to  the  dock  the  learned 
recorder  was  right  as  to  both  the  classes  of  dues 
which  he  excluded.  As  to  the  Carr  Bock,  it 
seems  to  me  that  the  facilities  which  were 
afforded  by  the  property  of  the  commissioners 
were  paid  for  by  the  shore  dues.    It  is  not  con- 


tended that  the  soil  of  the  bed  of  the  harbour 
adjoining  the  Carr  Bock  where  vessela  lie  along- 
side it  belongs  to  the  commissioners.  It  is  said, 
however,  that  it  earns  the  tonnage  dues,  which 
are  of  the  character  of  harbour  dues,  by  having  a 
mooring  post  to  which  vessels  make  fast.  I 
cannot  think  that  this  is  anything  more  than  a 
facility  for  the  landing  of  goods.  It  would  be 
going  a  long  way  to  say  that  it  was  enough  to 
turn  the  harbour  dues,  which  would  be  payable 
by  a  vessel  whether  it  made  fast  to  the  mooring 
post  or  depended  upon  its  own  anchor,  into  the 
earnings  of  the  pier  or  landing  place;  and  I 
think  that  in  respect  of  the  Carr  Bock  also  the 
decision  of  the  learned  recorder  was  right.  The 
order  of  the  sessions  will,  therefore,  be  confirmed 
with  costs.  • 

Appeal  diamiBMed;  order  of  seeaiovia  affirmed. 

Solicitors  for  the  appellants,  Flux  and  Lead' 
better,  for  8.  Sanderson  and  H.  B.  Weaiherhead, 
Berw  ick-upon-Tweed. 

Solicitors  for  the  respondents,  E.  Bromley,  for 
WxUoby  and  Peters,  Berwick-upon-Tweed, 


Thursday,  Dec.  10, 1885. 

(Before  Huddleston,  B.  and  Wills,  J.) 

Applebt  v.  Fbanklik.  (a) 

Practica-^Aciion — Felonious  injury — CivU  and 
criminal  proceeding — Motion  to  strike  out  allega^ 
Hon  of  felony  from  statement  of  claim—'Master 
and  servant — Felonious  injury  to  servajit. 

The  rule  th^t  no  action  ie  maintainaible  to  recover 
datna^es  caused  by  a  felonious  act  uniil  the  per' 
son  committing  it  mls  been  prosecuted  only 
applies  where  the  plaintiff  is  the  person  to  whom, 
the  wrong  constituiing  the  felony  is  done,  and  the 
defendant  is  the  person  commiiting  tJie  fdonioue 
a^. 

A  master  m>ay  maintain  an  a^ion  against  a  person 
causing  injury  to  his  servant  by  adm/iinistering 
noxious  drugs  to  her  with  intent  to  procure  aboT' 
tion,  witliOtU  luwing  previously  proseouJted  tluU 
person. 

Semble,  wliere  an  action  is  brought  by  a  person 
injured  by  a  felonious  ast  against  tits  person 
committing  tluU  act,  without  naving  previously 
prosecuted  him,  tlis  court  wiU  strike  out  the 
allegation  of  felony  from  the  statement  of  daim. 

This  was  an  appeal,  referred  to  the  court  by  a 
judge  at  chambers,  from  an  order  of  a  master 
striking  out  the  second  paragraph  of  the  plain- 
tiff's statement  of  claim  on  the  ground  that  it 
alleged  a  felony  as  a  cause  of  action,  for  which 
the  lelon  had  not  been  prosecuted. 

The  action  was  brought  by  the  plaintiff,  Mary 
Ann  Appleby,  against  the  defendant,  Henry 
Franklin,  to  recover  damages  suffered  by  the 
plaintiff  in  consequence  of  the  defendant  having 
seduced  the  plaintiff's  daughter  and  servant,  and 
having  subsequently  administered  to  her  noxious 
drugs  for  the  purpose  of  procuring  abortion. 

The  statement  of  claim  alleged  that  on  the  8rd 
June  1885  the  defendant  seduced  and  camallr 
knew  the  daughter  and  servant  of  the  plaintin, 
whereby  she  became  enceinte ;  and  in  the  second 
paragraph  that  the  defendant,  subsequently  to 
the    seouction,    administered    to    her    certain 

(a)  Beported  by  Jobiph  Smith,  Btq.,  BuriitaiHit-Lftw. 
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noxious  drngs  for  the  parpose  of  procuring  an 
abortion;  and  that  by  reason  of  the  matters 
aforesaid  the  plaintiff  nad  suffered  damage. 

The  defendant  having  taken  out  a  summons  to 
strike  out  the  second  paragraph,  the  master  made 
an  order  striking  it  out,  on  the  ground  that  it 
alleged  a  felonv,  for  which  the  felon  had  not  been 
prosecuted.  On  appeal,  the  judge  at  chambers 
referred  the  question  to  the  court. 

Terrell  for  the  plaintiff. — ^The  defendant  is  not 
entitled  to  set  ud  his  own  criminality  and  say 
that  until  he  has  oeen  prosecuted  he  is  entitled  to 
take  an  objection  to  any  proceeding  commenced 
against  him  on  the  ground  of  his  felony.     Such 
an  objection  can  only,  it  is  contended,  be  taken  by 
the  Attorney- Greneral  on  the  part  of  the  Crown. 
It  cannot  be  taken  by  the  defendant  by  demurrer, 
since  JRoope  v.  ITAvigdor  (48  L.  T.  Rep.  N.  S.  761 ; 
10  Q.  B.  l)iv.  412)  distinctly  decided  that  a  state- 
ment of  claim  is  not  demurrable  on  the  ground 
that  it  shows  the  cause  of  action  to  be  a  felony 
for  which  the    felon   has  not  been  prosecuted. 
A^in,  it  is  contended  that  he  cannot  take  the 
objection  by  plea.    In  WeUe  v.  Abraham  (26  L.  T. 
Bep.  N.  S.  438 ;  L.  Bep.  7  Q.  B.  554),  in  an  action  of 
trover  and  trespass  tor  a  brooch,  the  pleas  being 
not  guilty  and  not  possessed,  the  jury  found  a 
verdict  for  the  plaintiff.    A  rule  for  a  new  trial 
having  been   ootained   on    the   ground  that  it 
appeared  from  the  evidence  that  the  brooch  was 
taken  by  the  defendant  under  such  circumstances 
as  to  prove  a  charge  of  felony,  and  that  the  judge 
ought  therefore  to  have  nonsuited  the  plaintiff, 
it  was  held  that  the  judge  was  boana  to  try 
the  issues  on  the  record,  and  that  he  was  right  in 
not  having  nonsuited  the  plaintiff.    In  his  judg- 
ment in  tnat  case  Cockbum,    C.J.  says :    *'  No 
doubt  it  has  been  long  established  as  the  law  of 
England  that  where   an  injury  amounts  to  an 
infringement  of  the  civil  rignts  of  an  individual, 
and  at  the  same  time  to  a  felonious  wrong,  the 
civil  remedy,  that  is,  the  right  of  redress  by 
action,  is  suspended  until  the  party  inflicting  the 
injury  has  been  prosecuted.    But  although  that 
is  the  rule,  it  becomes  a  different  question  when 
we  have  to  consider  how  it  is  to  be  enforced.    It 
may  be  that  the  person  against  whom  a  prosecu- 
tion for  felony  is  pending  may  have  a  rignt  in  an 
action  to  show  by  plea  that  he  is  in  the  position 
of  a  felon,  and  so  he  may  be  able  to  stop  the  action 
brought  by  the  person  injured  by  his  felonious 
act,   although   1  think  this    is  open  to   doubt, 
because  the  effect  would  be  to  allow  a  party  to 
set    up  his  own  criminality."    Cockbum,  C.3. 
therefore  did  not  think  that  a  party  could  set  up 
his  own  criminality  by  plea.    [Huddlbston,  B.— 
But  Cockbum  C.J;  goes  on  to  say :  "  But  it  may 
very  well  be  that,  if  an   action  were  brought 
against  a  person  who  was  either  in  the  course  of 
being  prosecuted  for  felony,  or  was  liable  to  be 
prosecuted  for  felonv,  the  summary  jurisdiction 
of  this  court  might  be  invoked  to  stay  the  pro- 
oeedinffs   which  would   involve  an  undue  use, 
probably  an  abuse,  of  the  process  of  this  court,  in 
which  case  the  court  is  alwavs  willing  to  prevent 
such  abuse.    It  may  be — ^I  do  not  say  it  is  so — 
that,  if  a  person  neglecting  his  duty  to  prosecute 
for  an  offence  committea  against  him  were  to 
bring  an  action  instead  of  prosecuting,  the  court 
might  be  called  upon  to  intervene,  and  to  prevent 
the  plaintiff  obtaining  by  judgment  and  execu- 


tion the  fruits  of  the  action   thus   improperly 
brought,"    Are  we  not  now  called  on  to  exercise 
our    summary  jurisdiction?]    No;  the  court  is 
asked  to  strike  out  the  cause  of  action  altogether. 
Besides,  Cockbum,  C.J.  does  not  say  that  the 
court  may  be  called  upon  by  the  defendant ;  and 
it  is  submitted  that  the  observations  of  Blackburn, 
J.,  in  his  judgment  in  the  same  case,  show  that 
the  defendant  cannot  himself  raise  this  objection. 
Blackburn,  J.  says :  **  No  doubt  there  are  many 
dicta  of  high  authority  to  the  effect  that  when 
there  has  l^en  a  private  injury  to  a  civil  right, 
which  may  also  be  the  subject  of  criminal  prosecu- 
tion for    felony,    it    is    the  duty  of  the  person 
injured  to  prosecute    for    the   criminal  offence 
before  he  can  pursue  his  remedy  by  action  for 
the  private  injury.    But  although  fhere  are  many 
dicta  to  that  effect,  I  cannot  find  any  case  where 
that  rule  of  law  has  been   acted    on  before  the 
cases  of  White  v.  Spettiffue  (13  M.  A  W.  603)  and 
Qimson  v.  Woodfull  (2  0.  &  P.  41).    While  the  law 
throws  the  prosecution  of  criminal  offences  on 
private  individuals  it  may  be,  in  some  cases,  that 
the  civil  remedy  is  suspended  until  there  has  been 
a  prosecution  for  the  lelony.    I  am  not  prepared 
to  say  that  if  an  action  were  brought  against  a 
defendimt,  and  it  was  stated  by  the  Attorney- 
General  on  behalf  of  the  Crown  that  criminal  pro- 
ceedings  were    pending,   and  the   action    was 
brought  with  an  intention  of  compromising  the 
felony,  the  court  might  not  in  such  a  case,  in  the 
exercise  of  its   summary  jurisdiction,  stay  pro- 
ceedings in  the  action  until  the  indictment  for 
felony  nad  been  tried."    In  the  opinion  of  Black- 
bum  J.,  therefore,  the  objection  can  only  betaken 
by  the  Attorney-General  on  behalf  of  the  Crown, 
and  the  effect  of   the   cases   cited  is    that  the 
defendant  cannot  himself  by  demurrer  or  pleading, 
or  in  any  way,  take  advantage  of  his  own  crimi- 
nality.   The  rule  of  law  is,  as  is  stated  by  all  the 
judges  in  all  the  cases,  clear,  but  the  only  person 
who  can  take  advantage  of  it  is  the  Attorney- 
General  for  the  Crown.    [Huddlbston,  B. — ^The 
learned  judge  does  not  say  that  the  Attorney- 
General  is  the  only  person.    Could  not  the  defend- 
ant move  to  stay  the  civil  action  on  the  ground 
that   it  might   prejudice  criminal  proceedings 
going  on  at  the  same  time  P]    The  defendant  can- 
not himself  take  advantage  of  the  rule.    The 
court,  in  the  absence  of  interference  by  the  Crown, 
will  construe  technical  rules  as  far  as  possible 
against  a  defoidant  who  has  been  guilty  of  felony. 
In  Marhham  v.  Gchh  (Sir  W.  Jones,  147 ;  Noy,  82) 
in  an  action  of  tr«v<7)as8  for  breaking  into  the 
plaintiffs  house,  the  defendant  pleckdeil  that  he 
nad  been,  by  the  procurement  of  the  plaintiff, 
indicted  for  burglary  and  found  guilty,  but  the 
court  refused  to  allow  the  plea  on  tne  ground  that 
it  did  not  show  that  the  plaintiff  had  given  evi 
dence  of  the  conviction,  without  which  he  could 
not  have  restitution.    [Huddleston,  B. — Does  not 
WeUoeh  v.  Conaiantine  (7  L.  T.  Eep.  N.  S.  751 ; 
2  H.  &  C.  146)  settle  the  case  P    That  was  an 
action  brought  by  a  woman  for  assaulting  her 
and  forcibly  violating  her  person,  whereby  she 
was  delivered  of  a  chud.     It  was  objected  on  the 
part  of  the  defendant  that  the  action  was  not 
maintainable,  inasmuch  as  there  was  proof  of  a 
rape,  and  the  learned  judge  ruled  that  the  action 
was  not  maintainable,  for  if  a  rape  was  proved 
that  could  not  form  the  subject  of  a  civil  action, 
I  but   the  plaintiff  must  proceed  criminally,  and 
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thereupon  nonsuited  the  plaintiff,  and  this  non- 
suit was  upheld  by  Pollock,  C.B  and  Bramwell 
B.  Again,  in  E»  parte  Ball ;  Be  Shepherd  (40 
L.T.Rep.N. S.141 ; L.Rep.  10  Ch. Div. 667), Bram- 
well, J.,  although  yrith  some  reluctance,  recognises 
the  same  principle.  He  says :  "  Wellock  v.  Con- 
iiantine  has  been  said  to  be  of  no  authority.  If 
I  may  speak  for  myself  I  have  no  double  I  con- 
curred in  the  judgment,  or  the  statement  that  I 
did  so  would  have  been  set  right,  but  I  am  sure 
I  must  have  done  so  in  the  faintest  way,  not  only 
from  what  I  think  now,  but  from  what  I  am 
reported  to  have  said  then,  and  from  there  being 
no  reasons  given  for  the  judgment,  which  I 
should  have  desired  to  give  if"l  had  thought 
there  were  anv  good  ones  to  support  it.  But,  at 
all  events,  there  are  the  opinions  of  Pollock, 
GJB.  and  Willes,  J.^K)pinionR  which  no  one 
who  knew  those  judges  will  undervalue.*' 
Then,  as  to  the  theory  chat  there  is  neither 
defence  to  nor  suspension  of  the  claim  bv  or  at 
the  instance  of  the  felon  debtor,  but  that  the 
court,  of  its  own  motion,  on  the  suggestion  of  the 
Crown,  should  stay  proceedings  till  public  justice 
is  satisfied,  Bramwell, L.J.  says  :  "Nobody  ever 
heard  of  such  a  thing;  nobody  in  any  case  or 
book  ever  suggested  it  till  Blackburn,  J.  did  as  a 
possibility.  Is  it  left  to  the  court  to  find  it  out 
on  the  pleading  ?  If  it  appears  on  the  trial  is 
the  judge  to  discharge  the  jury?  How  is  the 
Crown  to  know  of  itP"  This  case  is  fatal  to 
your  contention  unless  you  can  distinguish  it.] 
In  any  case  the  rule  does  not  apply  here,  since  the 
action  is  brought  by  a  third  person,  and  not  by 
the  person  injured  by  the  felonious  act.  WTiUe  v. 
SpeHigue  (13  M.  &  W.  608)  established  that  the 
rule  as  to  the  right  of  action  being  suspended  by 
the  felony,  whatever  its  extent  may  be,  was,  at 
any  rate,  not  applicable,  except  between  the 
party  injured  and  the  criminal  himself.  Again, 
m  Otbom  v.  GiUett  (28  L.  T.  Rep.  N.  S.  197; 
L.  Bep.  8  Ex.  88)  an  action  was  brought  against  the 
defendant  for  injuries  caused  to  the  plaintiff's 
daughter  and  servant  by  the  negligent  driving 
of  the  defendant's  servant,  by  reason  whereof  she 
afterwards  died,  and  it  was  held  that  a  plea  that 
the  acts  complained  of  amounted  to  a  felonious 
act,  and  that  the  person  committing  them  had 
not  been  prosecuted,  was  bad  on  the  ground  that 
there  was  no  greater  duty  in  the  plaintiff  than  in 
anyone  else  to  prosecute  for  the  supposed  felony. 
The  same  considerations  apply  in  the  present 
case. 

L.  G.  PUcs  for  the  defendant. — ^The  second 
paragraph  of  the  statement  of  claim  shows  no 
cause  of  action.  It  is  consistent  with  the  alle- 
gations contained  therein  that  the  servant  com- 
bined with  the  dofenduit  to  do  the  feloniou^i  act, 
in  which  case  it  is  impossible  that  the  servant  can 
prosecute  the  defendant.  The  argument  founded 
on  Osbom  v.  OUlett  (28  L.  T.  Rep.  N.  S.  197;  L. 
Bep.  8  Ex.  88)  is  not  good  in  the  absence  of  an 
allegation  that  the  act  was  done  without  the 
consent  of  the  servant.  [Wills,  J. —  The 
defendant  has  done  something  to  her  which 
has  caused  the  plaintiff  to  lose  her  services.]  If 
the  plaintiff  is  to  be  Ikllowed  to  sue  in  this  case, 
the  policy  of  the  law,  which  is  to  provide  for  the 
prosecution  of  the  felon,  will  be  uniolly  defeated. 
The  injuiy  was  caused  by  the  servant  taking  the 
drags  of  her  own  free  will. 

Terrell  in  reply. 

Mag.  Oa8.— Vol.  XIV. 


HuDDLBSTON,  B. — In  this  case  the  master  has 
made  an  order  striking  out  the  second  paragraph 
of  the  plaintiffs  statement  of  claim,  and  on  the 
appeal  from  him  to  the  judge  at  chambers,  my 
brother  Stephen  has  referred  the  matter  to  this 
court  asanimportantquestion  requiring  argument 
and  consideration.   The  action  is  brought  against 
the  defendant  by  a  mother,  who,  in  the  first 
paragraph  of  her  statement  of  claim,  alleges  that 
the  defendant  has  seduced  her  daughter ;  and  in 
the   second,  that  he   has    administered  to  her 
certain  noxious  dru^  for  the  purpose  of  procuring 
abortion ;  and  then,  in  the  third,  that  by  reason  of 
those  two  matters  she  has  suffered  damage.    The 
second  paragraph  the  master  struck  out,  and  it  is 
said  on  the  one  side  that  he  was  right  in  striking 
it  out,  because  the  matters  alleged  therein  amount 
to  felony,  and  it  is  a  principle  of  the  English  law 
that  if  the  matters  alleged  as  a  cause  of  action 
amount  to  felony  no  action  will  lie  till  the  felon 
has  been  prosecuted.      On  the  other  side  Mr. 
Terrell  says  that,  although  this  objection  is  in  itself 
founded  on  authority,  it  cannot  be  taken  by  the 
defendant,  and  as  an  authority  for  that  he  quotes 
the  case  of  Welle  v.  Abraham  (26  L.  T.  Rep.  N.  S. 
433 ;  L.  Rep.  7  Q.  B.  554).    To  my  mind,  however, 
it   is    perfectly   clear,  from   the    judgment  of 
Cockbum,  O.J.  in  that  case,  and  also  from  that  of 
Blackburn,  J.,  that  those  learned  judges  thought 
that,  where  an  action  is  brought  against  a  person 
who  is  liable  to  be  prosecuted  for  felonv,  the 
summary  jurisdiction   of   this  court  mignt  be 
invoked  to  stay  the  proceedings ;  that  is,  that  the 
court  had  power  to  strike  out  a  statement  of  claim 
on  that  ground,  and  could  deal  with  the  matter  in 
that  way.    There  is,  however,  strong  authority 
for  the  proposition  that,  where  a  party  is  injured 
by  a  felonious  act  on  the  part  of  another,  no  action 
is  maintainable  until  the  lelon  has  been  prosecuted. 
That  authority  is  to  be  found  in  the  case  of 
WeUock  V.   Oonetantine  (2  H.  &  0.  146),  where 
Willes,  J.,  on  the  case  coming  before  him  for  trial 
at  York,  held  that,  as  the  evidence  amounted  to 
rape,  no  action  would  lie  until  after  the  defendant 
had  been  prosecuted.    That  case  was  considered 
by  the  court,  and  the  nonsuit  was  supported. 
Doubt  was,  indeed,  expressed  by  Martin,  B. ;  but 
Pollock,  O.B.  and  Bramwell,  J.  concurred  in  the 
decision,  and  when  that  case  was  brought  under 
che  notice  of  the  Oourt  of  Appeal  in  JSx  paHe 
BaU :  Be  Shepherd  (40  L.  T.  Rep.  N.  S.  141 ;  10 
Oh.  Div.  667),  it  was  approved  by  them,  although 
an  endeavour  was  made  to  discredit  it.    "  Wellock 
V.  Gonetantine''  says  Bramwell,  L.J.,  "has  been 
said  to  be  no  authority.     If   I  may  speak  of 
myself,  I  have  no  douot  I  concun^   in   the 
judgment,  or  the  statement  that  I  did  so  would 
have  been  set  right ;  but  I  am  sure  I  must  have 
done  so  in  the  mintest  way,  not  only  from  what  I 
think  now,  but  from  what  I  am  reported  to  have 
said  then,  and  from  there  being  no  reasons  given 
for  the  judgment,  which  I  should  have  desired  to 
give  if  I  h^  thought  there  were  any  good  ones 
to  support  it.    But,  at  all  events,  there  are  the 
opinions  of  Pollock,  O.B.  and  Willes,  J.—opinions 
-v^ich  no  one  who  knew  those  judges  will  under- 
value ;"  and  Baggallay,  L.  J.,  in  stating  the  reasons 
for  his  decision,  says  that  "  notwithstanding  the 
existence  of  the  cause  of  action,  the  policy  of  the 
law  will  not  allow  the  person  injured  to  seek  civil 
redress  if  he  has  failed  in  his  duty  of  brinjjing  or 
endeavouring  to  bring  the  felon  to  justice."    That 
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is  certainly  the  law,  but  these  cases  only  went  to 
the  extent  that  a  plaintiff  who  has  been  injured 
by  a  felonious  act  cannot  maintain  an  action,  and 
they -do  not  apply  to  persons  who  have  a  right  of 
action  based  on  a  felonious  act  but  are  not  the 
persons  injured  by  it ;  so  that  a  master  who  brings 
an  action  for  the  loss  of  service  of  his  servant 
may  maintain  it  against  the  person  doing  the 
injury  notwithstandings  that  the  circumstance 
amount  to  a  felony.  This  is  clearly  pointed 
out  in  an  authority  to  which  our  attention  has 
been  called.  In  the  case  of  Osbom  v.  (Hllett 
(28  L.  T.  Rep.  N.  S.  197;  L.  Rep.  8  Ex.  88)  a 
master  brought  an  action  against  the  defendant 
to  recover  damages  for  injuries  caused  to  his 
daughter  and  servant,  and  the  defendant  pleaded 
that  the  acts  complained  of  amounted  to  a  felonious 
act,  and  that  the  person  committing  them  had 
not  been  prosecuted ;  but  the  court  held  that  the 
master  could  maintain  the  action.  In  the  argu- 
ment in  that  case  the  learned  counsel  for  the 
plaintiff  pointed  out  the  distinction  between  the 
action  bemg  brought  by  the  person  injured  by  the 
felonious  act  and  by  a  third  party,  and  quoted 
White  V.  SpetHgue  (13  M.  <fc  W.  603),  where  an 
action  was  brought  against  a  bookseller  who 
had  innocently  purchased  goods  stolen  from  the 
plaintiff,  and  tne  court  held  that  the  plaintiff 
could  maintain  the  action  because  the  objection 
that  the  felon  had  not  been  prosecuted  fell  to  the 
ground,  inasmuch  as  the  rule  only  applied  between 
the  party  injured  and  the  criminal  himself,  and 
the  lelony  had  not  been  committed  by  the  defen- 
dant, but  by  the  person  from  whom  he  had 
innocently  purchased  the  goods.  To  this  argu- 
ment the  court  acceded  in  Oahorn  v.  Oilleitf  and 
held  that,  although  the  defendant  might  have 
committed  the  felony,  that  did  not  prevent  the 
plaintiff  from  bringing  the  action,  as  he  was  not 
the  person  injured,  Pigott,  B,  in  his  judgment 
saying  very  shortly ;  "  I  think  the  fourth  plea  is 
bad  for  the  reasons  given  in  the  argument,  viz., 
that  it  only  affords  a  defence,  if  at  all,  when  the 
action  is  brought  against  the  supposed  criminal 
and  before  prosecution."  Bramwell,  B.  also  says  : 
"The  fourth  plea  in  this  case  is  clearly  l«d. 
White  V.  Spettigue  is  in  point.  Indeed,  this  case 
is  stronger.  There  the  plaintiff  was  owner  of 
the  books,  and  it  may  be  said  that  in  some  sense 
it  was  his  duty  to  prosecute  the  man  who  stole 
them ;  but  in  this  case  I  see  no  greater  duty  in 
the  plaintiff  than  in  anyone  else  to  prosecute  for 
the  supposed  felony."  That  state  of  things  is,  in 
my  opinion,  in  point  in  this  case  also.  Im-.  Pike 
has  endeavoured  to  distinguish  the  present  case 
from  the  case  of  OBhom  v.  OiUett,  but  I  think 
that  he  has  failed  to  do  so.  Under  these  circum- 
stances I  am  of  opinion  that  the  master  was 
wrong  in  striking  out  the  second  paragraph  of  the 
statement  of  claim.  I  think  that,  if  it  is  really 
true  that  the  defendant  has  seduced  and  adminis- 
tered drugs  to  the  plaintiff's  daughter  and 
servant,  it  would  be  a  scandal  upon  the  adminis- 
tration of  justice  if  he  could  not  be  made 
amenable  to  damages  for  the  wrong  which  he  has 
done.  The  paragraph  will  therefore  be  restored 
to  the  statement  of  claim,  and  the  appeal  will  be 
allowed  with  costs. 

Wills,  J. — ^I  am  of  the  same  opinion.  I  think 
that  the  authorities  leave  no  room  for  doubt  that 
the  objection  to  an  action  being  brought  to 
recover  damages  caused  by  a  felonious  act  until 


the  person  committing  the  felony  has  been  prose- 
cuted applies  only  when  the  person  bringing  the 
action  is  the  injured  party,  and  the  action  is 
brought  against  the  person  committing  the  felony. 
My  only  doubt  is  as  to  the  manner  in  which  the 
objection  should  be  taken.  It  cannot  be  taken  by 
plea  or  by  demurrer,  for  the  good  reason 
that,  if  it  could  be  taken  by  either  of  those 
methods,  the  result  would  be  that  the  cause  of 
action  would  be  extinguished,  whereas  the  cause 
of  action  is  not  extinct,  but  still  exists,  although 
I  do  not  know  whftther  it  is  more  correct  to  say 
that  it  is  suspended,  or  that  the  court  will  not 
allow  the  plaintiff  to  go  on  until  he  has  prose- 
cuted the  felon.  That  being  so,  I  do  not  know 
what  course  would  be  more  proper,  where  an 
action  is  brought  by  a  person  to  whom  a  wrong 
constituting  a  felony  has  been  done  against  the 
person  doin^  it,  than  to  strike  out  the  allegation 
of  the  felonious  act.  Here,  however,  the  action 
is  not  being  brought  by  that  person,  but  by  a 
person  on  whom  no  public  duty  is  laid  by  the  law. 
I  am  of  opinion,  therefore,  that  the  plaintiff  in 
this  case  is  not  debarred  from  her  aotion,  inasmuch 
as  she  is  in  no  default,  and  has  committed  no 
breach  of  any  dutv  which  she  owes  to  society. 
The  decision  of  the  master  must  therefore  be 
reversed,  and  the  paragraph  restored.  , 

Appeal  allowed. 
Solicitor  for  the  plaintiff,  J.  H,  Evans, 
Solicitors    for    tne    defendant,    Luirdey    and 
Lumley,  

Deo.  15. 16, 1885,  and  Jan,  11, 1886. 
(Before  Huddleston,  B.  and  Wills,  J.) 

LOUGHBOKOUGH  HIGHWAY  BOABJ)    (appS.)  V, 

CuazoN  (resp.).  (a) 

Highway,  non^repair  of—AdmissionB  hy  loay- 
warden  as  to  road  being  a  highway  and  liahiUty 
to  repair — Liability  of  highway  board — Juris^ 
diction  of  justices — 25  Sf  26  Vict.  c.  61  {Highway 
Act  1862),  s.  18—41  ^  42  Vict,  c.  77  (High- 
ways  and  Locomotives  (Amendment)  Act  1878), 
«.  10. 

A  summons  issued  under  sect.  18  of  25  ^  26  Vict, 
c.  61  against  the  highway  bocurd  of  the  district, 
and  the  waywarden  of  the  parish  of  L.  alleged 
that  a  certain  highway  in  the  said  parish  of  L., 
and  within  the  district  of  the  said  highway  board, 
was  out  of  repair,  and  required  the  savd  high" 
way  board  and  waywarden  to  appear  before  the 
jusitices  in  petty  sessions  to  answer  the  imfor^ 
mation. 

At  the  hearing  the  waywarden  bond  fide  admitted 
thai  the  [road  was  a  highway  which  the  parish 
was  liable  to  repair,  amd  that  the  road  was  out  of 
r^air.  The  highway  board  denied  thai  the  road 
was  a  highway,  and  objected  thai  the  justices  had 
no  jurisdiction  to  hea/r  the  summ^ons,  and  con^ 
tended  thai  the  power  to  enforce  the  repair  of  a 
highway  by  a  defaulivng  highway  authority  woe 
vested  in  the  county  aulhority  under  sect.  10  of 
41  3;  42  Vict.  c.  77,  which  repealed  sect.  18  of 
25  ^  26  Vict.  c.  61,  and  that  the  waywarden  was 
noL  a  person  qudlified  to  make  the  ahove  admis' 
sum.  The  justices  made  an  order  on  the  high' 
way  boa/rdfor  the  repair  of  the  road. 

Held  (affirming  the  order  of  the  justices),  that  the 
justices  had  jurisdiction  to  hear  the  siMnmons  in 
petty  sessions. 

(a)  Reported  hj  F.  A.  CJuniBHEDC,  Esq^  Barrfater-at-lAw. 
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Edd  aUo,  that  sect.  18  of  25  <$-  26  Vict  c.  61  was  \ 
not  repealed  hv  sect.  10  of  41  ^  42  Vict,  c,  77,  and 
that  the  procedure  at  petty  eeeeions  wae  not  altered 
hf  the  latter  Act, 

Edd  aUo,  that  the  admisaion  hy  tlie  waywarden 
thai  the  road  wojb  a  highway  which  tlie  pariah  woa 
liable  to  repair  iocm  concltieive,  and  trnt  it  was 
not  competent  to  the  highway  hoard,  after  the 
admission  of  the  waywarden,  to  deny  those  facts. 

This  was  a  special  case  stated  under  sect.  33  of 
the  Smnmary  Jurisdiction  Act  1879,  by  way  of 
appeal  against  an  order,  dated  the  27th  May  1885, 
of  William  Byerley  Paget  and  Thomas  Allan 
Henry,  Esqrs.,  two  of  the  justices  of  the  peace 
for  the  county  of  Leicester,  whereby  it 
was  adjudged  that  a  certain  highway  in  the 
parish  of  Lockington,  in  the  county  of  Lei- 
cester, was  on  the  9th  Oct.  1885  and  then 
was  out  of  repair,  and  that  the  said  highway 
board  as  such  was  chargeable  with  the  repairs  of 
the  same.  And  it  was  further  ordered  and  ad- 
judged that  the  said  highway  board  as  aforesaid 
is  chargeable  with  such  repairs  of  the  said  high- 
way, and  that  the  said  board  should  well  and  suf- 
ficiently repair  and  amend  the  said  highway  on 
or  before  the  27th  Nov.  1885,  which  time  is  by 
the  said  order  limited  and  appointed  for  the 
repairing  of  the  same. 

1.  The  highway  board  for  the  Loughborough 
district  is  a  highway  board  under  25  &  26  Vict, 
c.  61  and  27  &  28  Vict.  c.  101,  and  a  highway 
authority  under  41  &  42  Vict.  c.  77. 

2.  The  parish  of  Lockington  is  a  parish  within 
the  said  highway  district. 

3.  On  the  25th  Feb.  1885  a  summons  was  issued 
under  sect.  18  of  25  &  26  Vict.  c.  61  upon  the  in- 
formation of  the  respondent  against  the  appellant  • 
highway  board  and  against  Q^orge  Spencer 
Shepperson,  the  waywarden  of  the  parish  of 
Lockington,  alleging  that 

There  was,  and  is,  a  certain  oommon  and  anoieat  high- 
way in  the  parish  of  Lockington  in  the  oonniy  of  Lei- 
cester, withm  the  district  of  the  highway  boiurd  for  the 
district  of  Loughborough  in  the  said  county  of  Leicester, 
used  by  and  for  all  the  liege  subjects  of  onr  Lady  tiie 
Qaeen  and  her  predecessors,  with  their  horses,  carts, 
and  carriages,  to  go,  return,  pass  and  repass,  at  their 
free  will  and  pleasure,  and  that  a  portion  of  the  said 
ooinmon  and  ancient  highway  lying  and  being  in  the 
said  pariah  of  Lockington,  and  extending  from  a  certain 
gate  being^  the  first  gate  on  the  said  highway,  leading 
from  the  Tillage  of  Lockington  aforesaid  to  the  junction 
of  the  said  hi|rhway  with  the  highway  leading  from 
Kegworth  to  Diseworth,  containing  in  length  1990  yards 
or  thereabouts,  and  in  breadth  18  feet  or  thereabouts, 
on  the  9th  Oct.  last,  and  oontinually  afterwards,  unti 
the  date  of  this  information,  was  and  is  out  o 
repair,  and  is  minous,  miry,  deep,  broken,  an< 
in  great  decay  for  want  of  due  reparation  and 
amendment  of  the  same,  and  that  you,  the  said 
highway  board,  being  the  highway  authority  for  the 
nid  pariah  of  Lockington,  ooght  to  repair  and  amend 
the  Raid  portion  of  the  said  hi^way  as  aforesaid,  which 
for  the  time  aforesaid  has  been  and  now  is  minous, 
nuiy,  deep,  broken,  and  in  great  decay  as  aforesaid, 
▼hen  and  so  often  as  there  should  be  occasion,  and  that 
you,  the  said  highway  authorilgri  haye  neglected  and 
msed  so  to  do. 

And  such  summons  required  the  said  highway 
hoard  and  the  said  George  Spencer  Shepperson, 
&8  such  waywarden  for  the  said  parish,  to  appear 
hefore  the  justices  in  petty  sessions  at  Lough- 
borouj^h  on  the  11th  March  1885,  to  answer  the 
said  mformation,  and  to  be  further  dealt  with 
•ccordbg  to  law. 


4.  On  the  11th  March  1885,  being  the  day  duly 
appointed  for  special  sessions  for  highway  pur- 
poses at  Loughborough,  the  said  highway  board 
attended  by  Henry  Deane,  their  clerk,  the 
informant  Nathaniel  Charles  Curzon,  being 
represented  by  Mr.  H.  A.  Owston,  of  Leicester, 
his  solicitor,  and  Mr.  George  Spencer  Shepper- 
son, the  waywarden,  appearing  in  person. 

5.  On  the  summons  being  called  on,  the  solici- 
tor for  the  informant  opened  his  case,  when  it 
was  objected  by  the  clerk  to  the  highway  board 
that  sect.  18  of  25  &  26  Vict.  c.  61,  under  which 
the  proceedings  were' taken,  had  been  repealed 
by  sect.  10  of  41  &  42  Vict.  c.  77,  by  which  the 
power  to  enforce  the  performance  of  the  duty  to 
repair  a  road  by  a  demulting  highway  authority 
is  yes  tod  in  the  county  authority  as  defined  by 
that  Act,  and  urged  that,  if  this  were  not  so,  the 
waywarden  might  admit  the  road  to  be  a  high- 
way, although  he  could  not,  in  the  words  of 
sect.  18  of  25  &  26  Vict.  c.  61,  admit  "  the  liability 
of  the  parish  to  repair,'*  as  all  repairs  are  now 
charged  on  a  district  fund,  and  thus  the  way- 
warc^n  would  be  able  to  throw  the  burden  of 
repair  not  on  his  own  parish,  as  was  the  case 
when  25  &  26  Vict.  c.  61,  was  passed,  but  upon 
the  whole  highway  district,  on  which,  by  sect.  7 
of  41  &,  42  Vict.  c.  77,  the  cost  of  the  repair  is 
now  chargeable.  For  the  respondent  it  was  con- 
tended that  sect.  10  of  41  &  42  Vict.  c.  77,  did 
not  repeal  25  &  26  Vict.  c.  61,  s.  18,  or  take  away 
the  right  of  the  respondents  to  proceed  under  the 
latter  section,  but  merely  gave  another  remedy, 
and  the  waywarden  having  admitted  the  road  to 
be  a  highway,  it  was  not  competent  for  the  high- 
way board  to  deny  it,  and  that  the  duty  of  the 
justices  was  simply  to  be  satisfied  that  the  admis- 
sion of  the  waywarden  was  made  bona  fide,  and 
not  collusively,  and  that  Beg.  v.  Odetl  (34  J.  P. 
534 ;  21  L.  T.  Eep.  N.  S.  556)  was  an  authority 
on  this  point,  and  also  that  no  person  but  ^he 
waywarden  could  in  these  proceedings  deny  the 
liability  to  repair. 

6.  The  justices  held  that  this  was  so,  and  that 
thery*  had  3uri8diction  to  proceed  with  the  hearing, 
and  they  therefore  in<^uired  whether  the  way- 
warden denied  the  liability  of  the  parish  to  repair, 
and  he  thereupon  admitted  sucn  liability,  and 
also  that  the  road  was  a  highway,  for  all  pur- 
poses as  claimed  in  the  summons,  and  also  that 
the  road  was  out  of  repair. 

7.  The  highway  board  by  their  clerk  admitted 
that  the  board  were  liable  to  repair  the  road  if  it 
were  a  highway  for  carts  and  carriages  as  alleged, 
and  if  it  was  dedicated  to  the  public  before  1836, 
but  denied  this,  and  claimed  to  be  protected  by 
sect.  23  of  the  Highway  Act  1835. 

8.  The  justices  thereupon,  in  order  to  deter- 
mine the  question  of  bona  fides  of  the  admission 
by  the  waywarden,  and  not  the  question  of  high- 
way or  no  highway,  directed  witnesses  to  be 
called,  and  thereupon  proceeded  to  take  the 
evidence  of  the  waywarden  and  other  witnesses. 
The  justices'  clerk's  notes  of  the  evidence  accom- 
panied and  formed  part  of  the  case.  Mr.  Deane, 
the  clerk  to  the  highway  board,  was  then  asked 
if  he  had  any  witnesses  to  call,  but  he  declined 
doing  so,  lest  he  should  be  taken  to  admit  the 
jurisdiction  of  the  justices,  and  the  case  was 
adjourned.  At  the  adjourned  hearing  Mr.  Deane 
requested  to  be  allowed  to  call  witnesses,  with  a 
view  of  showing  that  the  highway  board  bond 
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fide  disputed  the  road  to  be  a  highway  for  all  pur- 
poses, but  this  was  refused. 

9.  The  summons  was  adjourned  from  time  to 
time  by  consent  of  all  parties,  but  ultimately 
came  on  for  hearing  and  final  disposal  on  the 
27th  May  1885,  when  the  clerk  to  tne  highway 
board  applied  for  permission  to  call  witnesses  to 
prove  that  the  highway  board  did  bond  fide 
dispute  that  the  road  was  a  carriage  way  as 
alleged  in  the  summons,  when  the  respondents' 
solicitor  objected  that  it  was  out  of  the  jurisdic- 
tion of  the  justices  to  decide  the  question  of 
highway  or  no  highwav,  and  that  the  onlv  person 
who  could  admit  whether  the  road  was  a  highway 
or  not  was  the  waywarden,  and  the  justices  there- 
upon declined  to  near  any  evidence  on  behalf  of 
the  highway  board. 

10.  During  the  interval  between  the  adjourn- 
ments the  justices  had  themselves  viewed  the 
road,  and  by  consent  of  both  sides  it  was  taken 
that  such  view  had  been  a  view  under  the  statute, 
and  that  the  road  was  out  of  repair.  Thereupon 
the  justices  made  an  order  upon  the  board  for  the 
repair  of  the  road,  and  the  clerk  to  the  board 
applied  for  a  case  to  be  stated. 

11.  The  grounds  on  which  the  order  upon  the 
highway  board  are  objected  to  on  behalf  of  the 
highway  board,  are  as  follows : 

That  the  section  under  which  the  order  pnrports  to  be 
made  enacts  that  the  person  to  be  sommonea.  and  who 
can  deny  the  liability  of  the  parish  to  repair,  is  the 
"  waywarden  of  the  parish  liable  to  re^^r ;"  and  that 
the  said  G^rge  Spencer  Shepperson  is  not  a  person 
qualified  to  make  snch  a  denial,  but  that  the  hifirhway 
board  (oonsistingr  of  the  waywardens  for  iJl  the  parishes 
within  the  district)  is,  by  sect.  7  of  41  &  42  Vict.  c.  77, 
the  anthority  Uable  to  repair  the  road  (if  a  highway) 
oat  of  their  district  fund,  and  snch  IxMurd  is  now  the 
only  proper  anthority  to  deny  the  liabihtr  to  repair,  and 
that  the  admission  of  liabilify  made  by  the  saia  GhBozve 
Spencer  Shepperson  was  not  therefore  binding  on  the 
highway  board,  nor  was  it,  nnder  the  cironmstanoes  dis- 
closed by  the  evidence,  bond  Jlde.  That  the  dnty  or 
obligation  to  repair  being  denied  by  the  board,  and  it 
being  disputed  (by  the  highway  board  only)  that  the 
road  is  a  public  highway  (Beg.  v.  Farrer,  L.  Eep.  1  Q.  B. 
558 ;  Ex  parte  BartUtt,  30  L.  J.  65^  M.  C. ;  Reg.  v. 
Johnson,  34  L.  J.  85,  M.  C),  the  justices  should  hare 
declined  to  make  any  order.  That  sect.  18  of  25  &  26 
Vict.  c.  61,  is  repealed  so  far  as  relates  to  proceedings 
against  a  highway  board,  by  sect.  10  of  41  &  42  Vict. 
c.  77,  and  the  said  order  was  therefore  irreffular  and 
void.  That  the  evidence  of  user  by  the  pubuc,  repair 
by  the  parish  surveyors  and  by  the  highway  board 
(which  latter  was  denied  by  the  clerk  to  the  highway 
board),  and  of  reputation  as  a  highway,  was  improperly 
received.  If  received,  then  the  board  should  have  oe^n 
permitted  to  call  rebutting  evidence. 

The  board  further  contended  that  the  road  in 
question  is  only  a  bridle  road,  and  that  the  user 
by  carts,  carriages,  and  other  vehicles  was  for  the 
convenience  of  the  tenant  of  a  farmhouse  and 
farm  belonging  to  the  respondent,  situated 
between  the  portions  of  undisputed  road  (and  is 
not  fenced  on  either  side,  formed,  or  metalled), 
and  that  the  justices  by  making  the  order  have 
deprived  the  board  of  having  the  question  of 
whether  there  was  or  was  not  a  dedication  before 
the  20th  March  1836  investigated  by  a  jury. 

If  the  court  should  be  of  opinion  on  any  of  the 
grounds  stated  that  the  justices  were  wrong  in 
making  the  said  order,  the  same  should  be 
quashed ;  but  if  on  the  contrary,  the  same  should 
stand  confirmed. 

Jelf,  Q.C.  (SiUe  with  him)  for  the  appellants.— * 
The  question  to  be  decided  by  the  court  in  this 


case  substantially  is,  whether  an  admission  by  the 
waywarden  of  a  parish  that  a  certain  road  is  a 
highway,  and  that  the  parish  is  liable  to  repair 
such  highway,  is  conclusive,  or  whether  it  is  com- 
petent to  the  highway  board,  notwithstanding  the 
admission  of  the  waywarden,  to  dispute  tnose 
facts,  and  so  oust  the  3uriBdiction  of  the  justices. 
This  question  will  depend  u]pon  the  construction 
put  by  the  court  upon  various  sections  of  the 
Highway  Acts  of  1835, 1862,  and  1864,  and  of  the 
Highways  and  Locomotives  (Amendment)  Act 
1878.  Under  the  Highway  Act  of  1835  (5  &  6 
"Will.  4,  c.  50)  the  surveyor  represented  the  parish, 
and  sect.  94  of  that  Act  provided  that,  if  a  high- 
way was  out  of  repair,  a  summons  might  be  issued 
requiring  the  surveyor  of  the  parish,  or  other 

Eerson  cnargeable  with  such  re}>airs,  to  appear 
efore  the  justices  at  special  sessions  to  be  neld 
within  the  division,  in  which  such  highway  was 
situated,  and  the  justices  might  make  an  order 
on  the  surveyor,  or  other  person  chargeable,  for 
the  repair  of  the  highway  within  a  certain  time ; 
but  the  justices  were  to  have  no  power  to  make 
such  order  in  any  case  where  the  duty  or  obli- 
gation of  repairing  the  highway  came  in  question. 
Sect.  95  provides  that  **  if,  on  the  hearing  of  any 
such  summons  respecting  the  repair  of  any  high- 
way, the  duty  or  obligation  of  such  repairs  is 
denied  by  the  surveyor  on  behalf  of  the  inhabi- 
tants of  the  parish,  or  by  anv  other  party  charged 
therewith,  it  shall  then  be  lawful  for  such 
justices,  and  they  are  hereby  reouired  to  direct  a 
bill  of  indictment  to  be  preferrea,  and  the  neces- 
sary witnesses  in  support  thereof  to  be  subpoenaed 
at  the  next  assizes  .  .  .  or  at  the  next  general 
quarter  sessions  of  the  peace  .  .  .  and  the 
costs  of  such  prosecution  shall  be  directed  by  the 
judee  of  assize  before  whom  the  indictment  is 
tried,  or  by  the  justices  at  such  G[uarter  sessions, 
to  be  paid  out  ox  the  rate  levied  m  pursuance  of 
this  Act  in  the  parish  in  which  such  highway 
shall  be  situate  .  .  ."  The  Highway  Act  1862 
(26  &  26  Vict.  c.  61)  provides,  in  sect.  10,  for  the 
election  of  a  waywarden  in  every  parish  forming 
part  of  a  highway  district.  Sect.  11  provides  that 
''  all  such  powers,  rights,  duties,  liaoilities,  capa- 
cities, and  incapacities  (except  the  power  of 
making,  assessing,  and  levying  highway  rates)  as 
are  vested  in  or  attached  to  .  .  .  any  sur- 
veyor or  surveyors  of  any  parish  forming  part  of 
the  district  shall  vest  in  and  attach  to  the  high- 
way board"  Sect.  17  enacts  that  the  highway 
board  are  to  maintain  in  good  repair  the  bi^hwavs 
within  their  district.  Sect.  18  (under  which  the 
summons  now  in  question  was  issued)  provides 
that  "  where  complaint  is  made  to  any  justice  of 
the  peace  that  any  highway  within  the  jurisdic- 
tion of  the  highway  board  is  out  of  repair,  the 
justice  shall  issue  two  summonses,  the  one 
addressed  to  the  highway  board  and  the  other 
to  the  waywarden  of  the  parish  liable  to  the 
repair  of  such  highway,  requiring  the  board  and 
waywardens  to  appear  before  the  justices  at  some 
petty  sessions,  in  the  summons  mentioned,  to  be 
neld  in  the  division  where  such  highway  is  situate 
.  .  .''  Sect.  19  is  a  re-enactment  of  sect.  95  of 
the  Act  of  1835,  with  the  substitution  of  the  way- 
warden for  the  surveyor,  the  jurisdiction  of 
justices  under  this  section  being  also  limited  to 
admitted  highways.  When  the  present  case  was 
before  the  justices  it  was  bond  fuie  denied  by  the 
aopellants  that  the  road  in  question  was  a  nigh- 
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way,  bat  the  liability  to  repair  the  road,  if  it  was 
a  lughway,  was  not  denied.  It  is  therefore  sub- 
mitted that  the  justices  had  no  jurisdiction  to 
make  the  order  for  repair  upon  the  appellants 
(Reg,  V.  Farrer,  L.  Rep.  1  Q.  B.  658).  The 
Highway  Act  of  1864  (27  <fc  28  Vict.  c.  101) 
does  not  affect  the  present  case,  but  sect.  32  of 
that  Act  places  the  contributions  to  the  district 
fund  upon  a  new  basis.  The  Highways  and 
Locomotives  (Amendment)  Act  1878  (41  &  42 
Vict.  77),  8.  7,  provides  that  "all  expenses  incurred 
by  any  highway  board  in  maintaining  and  keeping 
in  repair  the  highways  of  each  parish  within  their 
district    .  .    shall    ...    be  deemed  to 

have  been  incurred  for  the  common  use  or  benefit 
of  the  several  parishes  within  their  district,  and 
shall  be  charged  on  their  district  fund     .     .     ." 
Sect.  10  provides  that  "  when  complaint  is  made 
to  the  county  authority  that  the  nif^hway  autho- 
rity of  any  highways  area  within  their  jurisdiction 
has  made  default  in  maintaining  or  repairing  all 
or  any  of  the  highways,  within  their  jurisdiction, 
the  county  authority,  if  satisfied  after  due  inquiry 
and  report  by  their  surveyor  that  the  authority 
has  been  guilty  of  the  alleged  default,  shall  make 
an  order  limiting  a  time  for  the  performance  of 
the  daty  of  the  highTray  authority  in  the  matter 
of  such  complaint.      Where   an  order  has  been 
made  by  a  county  authority  for  the  repair  of  a 
highway  on  a  highway  authority  alleged  to  be  in 
default,  if  such  authority,  within  ten  days  after 
service  on  them  of  the  order  of  the  county  autho- 
rity, give  notice  to  the  clerk  of  the  peace  that 
they  decline  to  comply  with  the  requisitions  of 
such  order  until  their  liability  to  repair  the  high- 
way in  respect  to  which  they  are  alleged  to  have 
made  default  has  been  determined  by  a  jury,  it 
shall  be  the  duty  of  the  county  authority  either 
to  satisfy  the  defaulting  authority  by  cancelling 
or  modifying  in  such  manner  as  the  authority 
may  desire  tne  order  of  the  county  authority,  or 
else    to  submit  to  a  jury  the    question  of  the 
liability  of  the  defaulting  authority  to  repair  the 
highway.      If  the  county  authority  decide  to 
submit  the  question  to  a  jury  they  shall  direct  a 
bill  of  indictment  to  be  preferred  to  the  next 
practicable  assizes  to  be  holden  in  and  for  their 
county,  with  a  view  to  try  the  liability  of  the 
defaulting^  authority  to  repair  th&  highway."    It 
is  submitted  that  sect.  10  of  the  Act  of  1878  is 
substituted  for,  and  practically  repeals,  sect.  18 
of  the  Act  of  1862.    At  any  rate  we  are  entitled 
to  read  the  Act  of  1878  as  showing  that  it  con- 
trols the  Act  of  1862  so  as  to  make  the  admission 
by  the  waywarden  that  the  road  was  a  highway 
which  the  highway  board  were  liable  to  repair,  a 
mere  nullity.    Sects.  18  and  19  of  the  Act  of  1862 
do  not  repeal,  but  merely  vary,  the  provisions  of 
sects.  94  and  95  of  the  Act  of  1835.    Under  the 
later  of  these  Acts  the  proper  course  was  to  take 
the  admission  of  the  waywarden  as  final,  because, 
although  the  highway  lx>ard  were  the  persons 
who  had  to  do  the  worK,  it  was  the  parish  who  had 
to  pay,   and   the  waywardens  represented  the 
party  liable  to  bear  the  expense.    But  the  Act  of 
1878  puts  all  the  parishes  m  the  highway  district 
on  the  same  footing  with  regard  to  the  expanse 
of  repairing  the  roads  in  the  district  by  making 
them  all  equally  liable  to  contribute  to  the  dis- 
trict fund,  upon  which  the  expense  of  repair  now 
falls.    The  waywarden  is  only  the  representative 
of  a  single  parish ;  and  it  is  submitted  that  the 


person  entitled  to  admit  or  deny  that  a  road  is  a 
highway  ou^ht  to  be  a  representative  of  all  the 
parishes  which  have  to  bear  the  expense  of  repair. 
If  there  is  no  provision  for  such  person  in  the 
Act,  it  is  probably  an  oversight.  It  is  submitted 
that  the  Act  of  1878  creates  a  new  authority 
which  ousts  the  old,  and  that  the  justices  acted 
beyond  their  jurisdiction  in  making  the  order  for 
repair  upon  the  highway  board,  it  being  hand 
fide  disputed  by  the  board  that  the  road  was  a 
highway.  The  appellants  have  a  right  to  have  the 
question  of  highway  or  no  highway  tried  before  a 
jury  at  quarter  sessions,  and  the  admission  by  the 
waywarden  ought  to  have  been  treated  as  a 
nullity.  The  systems  of  procedure  instituted  by 
the  Acts  of  1835  and  1862  have  been  swept  away 
and  supplanted  by  that  introduced  by  sect.  10  of 
the  Act  of  1878. 

Shirese  Will,  Q.C.  for  the  respondent. — Under 
the  Highway  Act  of  1835,  ss.  94  and  95,  the  sur- 
veyor of  highways  as  the  representative  of  the 
parish,  had  authority  to  admit  or  deny  liability  on 
the  part  of  his  parish  to  repair  roads.   By  sect.  18 
of  the  Act  of  1862  the  waywarden  is  placed  for 
this  purpose  in  the  same  position  as  the  surveyor 
of  highways  previously  occupied.    Sect.  10  of  the 
Highways  and  Locomotives  (Amendment)  Act  of 
1878  does  not  expressly  repeal   the'  provisions 
before  mentioned  on  this  subject.    Neither  can  it 
be  construed  as  impliedly  repealing  them,  because 
the  procedure  introduced  by  sect.  10  of  the  Act  of 
1878  is  an  entirely  new  and  different  proceeding. 
This  section  provides  a  different  remeay  before  a 
different  tribunal,  and  the  two  sets  of  provisions 
may  well  stand  together.    It  is  not  disputed  that 
the  surveyor  of  highways,  and  by  the  later  Act, 
the  waywarden,  was,  until,  the  Act  of  1878,  £he 
person  to  decide  whether  a  road  was  a  highway  or 
not.    The  duty  of  the  waywarden  in  this  behalf  i& 
the  same  as  that  of  the  surveyor  of  highways 
formerly  was.    Taking  the  Act  of  1862,  sect.  5 
relates  to  the  formation  of  highway  districts. 
Sect.  9  provides  for  the  constitution  of  highway 
boards,  consisting  of  the  waywardens  for  each 
parish,  who    collectively  constitute  the   board. 
Sect.   10  provides  for  the  election  of  the  way- 
wardens ;  and  sect.  11  transfers  the  jurisdiction 
and  powers  of  the  surveyor  to  the  highway  board 
as  now  constituted.     Sect.    12    enumerates  the 
officers  of  the  highway  board,  but  the  waywarden 
is    not    included;     he    is    a    distinct    person. 
Sect.  18  enacts  what  steps  are  to  be  taken  if  the 
roads  are  out  of  repair.     Sect.  20  of   the  Act  of 
1864  gives  the  waywardens  power  to  contract  for 
the  supply  or  cartage  of  materials,  &c.    Sect.  52 
gives  them  power  to  contract  for  materials  for 
repairing  highways.    The  Highways  and  Loco- 
motives (Amendment)    Act    of    1878    is    not  a 
destructive  Act ;  it  is  not  intended  to  repeal  the 
previous  legislation  on  the  subject,  nor  to  alter 
the  machinery  of  the  Acts  of  1862  and    1864. 
Sect.  11  of  the  Act  of    1878   enacts  that  way- 
wardens shall  continue  in  office  for  a  year ;  the 
Legislature  has,  therefore,  intentionally  shielded 
the  waywardens.    Sect.  12  shows  the  only  repeal 
th%t  the  Act  contemplates.    Under  the  provisions 
of  the  Acts  of  1835  and  1862  the  Legislature  pro- 
vided a  quick  summary   remedy,    but  all  that 
sect.  10  of  the  Act  of  1 8/8  does  is  to  provide  a  new 
and  distinct  remedy,  applicable  to  a  different  state 
of  facts  and  conditions.    The  two  systems  may 
well  stand  together;  there  may  be  a  remedy  at 
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petty  sessions  as  well  as  one  at  quarter  sessions. 
For  these  reasons  it  is  submitted  that  the  order  of 
the  justices  was  correct,  and  ought  to  be  affirmed. 
He  cited  the  cases  of 

Reg.  V.  Odell,  21  L.  T.  Bep.  N.  S.  556 ;  34  J.  P.  534  j 
Young  v.  Davis,  7  H.  A  N.  760 ;  81  L.  J.  260,  Ex. ; 

6  L.  T.  Bep.  N.  S.  363,  afSnned2  H.  &C.  197: 

9  L.  T.  Eep.  N.  S.  145. 

Silh  in  reply.— The  highway  board  are,  by 
sect.  18  of  the  Act  of  1862,  made  a  party  to  the 
proceedings  before  the  justices,  and  it  is  sub- 
mitted that  they  must  be  intended  to  have  a  right 
to  admit  or  deny  the  liability  to  repair.  The 
reason  why,  under  the  Act  of  1862,  the  way- 
warden was  the  proper  person  to  admit  or  deny 
the  liability  of  the  parish  to  repair  roads,* was 
because  under  that  Act  the  parish  he  represented 
was  the  only  body  interested.  It  is  an  admitted 
principle  of  law  that  the  moment  a  hond  fide 
question  of  title  is  raised,  the  magistrates  must 
hold  their  hands.  This  highwajr  board  represents 
nineteen  parishes,  and  the  inhabitants  of  locking- 
ton  have  a  great  interest  in  making  this  road  a 
highway.  Under  the  present  system,  the  high- 
way board  are  far  more  interested  than  the  way- 
warden of  the  particular  parish,  because  by  beet.  7 
of  the  Act  of  1878  the  expenses  of  repair  which 
would  formerly  have  fcdlen  on  the  particular 
parish  are  now  thrown  on  the  funds  of  the  whole 
highway  district.  It  would  be  absurd  that  the 
highway  board,  being  parties  to  the  proceedings, 
aud  being  the  parties  chiefly  interested,  should  be 
unable  to  raise  the  question  of  liability. 

'  Cur,  adv.  vuU. 
The  judgment  of  Huddleston,  B.  and  Wills,  J. 
was  delivered  as  follows: — In  this  case  a  sum- 
mons   was    taken  out  by  the  respondent,  Mr. 
Curzon,  against  the  appellants  and  Mr.  Shepper- 
son,   waywarden  of    the  pariah  of  Lockington, 
complaining  that  a  portion  of  an  ancient  highway 
within  the  said  parish  was  out  of  repair,  and  that 
the  appellants    had   neglected    and    refused  to 
repair  and  amend  the  same.    Upon  the  hearing 
before  the  justices,  the  waywarden  admitted  that 
the  road  was  a  highway  for  all  purposes,  and  that 
the  parish  was  liable  to  repair  it.    The  appellants 
sought  to  deny  that  it  was  more  than  a  footway, 
and  that  there  had  been  any  dedication  before 
1836.    The  justices  heard    evidence    to    satisfy 
themselves  tnat  the  admissions  made  by  the  way- 
warden were  hond  fide,  and  asked  if  the  appel- 
lants had  any  witnesses  to  call.    The  appellants 
declined  to  call  any  witnesses,  lest  they  snould  be 
t9«ken  to  admit  the  jurisdiction  of  the  justices. 
Upon  an  adjourned  hearing,  the  appellants  asked 
to  be  allowed  to  give  evidence  to  show  that  they 
hond  fide  disputed  that  the  road  was  more  than  a 
footway.    This  evidence  the  justices  declined  to 
receive,  and,  after  viewing  the  road  under  circum- 
stances which  must  be  taken  as  equivalent  to  a 
compliance  with  the  18th  section  of  25  &  26  Vict. 
c.  61,  made  an  order  upon  the  appellants  for  the 
repair  of  the  road.    The  principal  and  important 
question  for  our  decision  is,  whether,  since  the 
Act  of  41  &  42  Vict.  c.  77  (the  Highways  and 
Locomotives  Amendment  Act  1878),  the  admis- 
sion by  the  waywarden  that  the  road  was  a  high- 
way which  the  parish  were  liable  to  repair,  was 
conclusive;  or  whether  it  was  competent  to  the 
Appellants,    notwithstanding    his    admission,    to 
deny  those  foots,  and  so  oust  the  jurisdiction  of 
the  justices.    By  the  Act  of  1835  (5  &  6  Will.  4, 


c.  50),  s.  94,  it  was  enacted  that,  upon  information 
being  given  to  a  justice  that  any  highway  was  out 
of  repair,  a  summons  should  issue,  requiring  the 
surveyor  of  the  parish  or  other  person  chargeable 
with  such  repairs,  to  appear  before  the  justices, 
who,  upon  satisfying  themselves  in  the  manner 
pointed  out  by  the  Act,  that  the  highway  is  out  of 
repair,  shall  convict  such  surveyor  or  other  party 
liable  to  repair  in  a  penalty,  and  shall  make  an 
order  limiting  a  time  for  repairing  the  highway, 
upon  the  breach  of  which  the  surveyor  or  other 
person  may  be  ordered  to  pay  a  sum  sufficient  to 
meet  the  expenses  of  the  repairs;  provided,  never- 
theless,  that  the  justices  shall  not  have  power  to 
make  such  order  in  any  case  where  the  duty  or 
obligation  of  repairing   the  highway  comes  in 
question.    By  sect.  95  it  is  enacted  that  if,  on  the 
hearing  of  any  such  summons,  the  duty  or  obliga- 
tion of  such  repairs  is  denied  by  the  surveyor  on 
behalf  of  the  inhabitants  of  the  parish,  or  by  any 
other  party  charged  therewith,  the  justices  shall 
direct  an  indictment  to  be  preferred  at  the  next 
assizes  or  quarter  sossions  against  the  inhabitants 
of  the  parish,  or  the  party  to  be  named  in  such 
order,  for  suffering  the  highway  lo  be  out  of 
repair,  and  it  is  directed  that  the  costs  of  the 
prosecution  shall  be  paid  out  of  the  highway  rate. 
The  construction  that  has  been  put  by  judicial 
decisions  upon  these  sections  is,  tnat  sect.  95  has 
no  application  where  the  fact  of  the  road  being  a 
highway  is  denied,  and  that,  in  such  a  case,  the 
justices  are  bound  to  make  no  order  under  the 
statute  IB-eg.  v.  Farrer,  L.  Eep.  1  Q.  B.  ^558),  but 
must    leave    the    complainant    to   the  ordinary 
remedy  of  an  indictment   at   common  law,  no 
special  provision  being  made  in  such  a  case  for 
the  costs.    Where,  however,  it  is  admitted  that 
the  road  is  a  highway,  but  denied  that  there  is 
liability  to  repair  on  the  part  of  the  parish  or 
other  party  alleged  to  be  liable,  the  justices  are 
required  to  make  an  order  ^under  sect.  95)  for  an 
indictment,  in  which  case  the  costs  of  the  prose- 
cution will  fall  on  the  highway  rate.    The  "  other 
party "  referred  to  in  those  sections  as  possibly 
chargeable  instead  of  the  parish,  is  a  person  or 
body  who  may  bo  under  special  liability,  such 
as  that  of  repairing  ratione  tenurce  or  by  virtue 
of  special  statute,  as    in  cases  in  which  canal 
or    railway  companies  have  been   made    liable 
by    Act    of    Parliament     to    repair    particular 
roads.     It  is    clear  that  under    the    statute  of 
1835  the  surveyor  of    highways    was  the  only 
person  entitled  on  behalf  of  the  inhabitants  either 
to  admit  or  deny  the  fact  of  the  road  being  a 
highway,  or  the  liability  of  the  parish  to  repair. 
By  the  Highway  Act  of  1862  (25  &  26  Vict.  c.  61), 
highway  districts  may  be  formed  by  grouping 
together  several  contiguous  parishes  whose  high- 
ways, in  the  event  of  the  formation  of  such  dis- 
tricts, are  to  be  placed  under  the  control  and 
management  of  the  highway  board  for  the  dis- 
trict.   The  board  is  to  be  composed  of  persons 
elected  by  the  several   parishes,  to  whom  the 
denomination  of  waywardens  is  given,  and  upon 
the  formation  of  such  a  district   the  office  of 
surveyor  of  highways  in  any  parish  within  it  is 
no  longer  co  be  filled  up  (sect.  43).    The  powers 
and  duties  of  the  surveyor  are  transferred  to  the 
highway  board,  except  the  power  of  making  rates, 
for  which  special  provisions  are  made  by  sect.  21, 
and,  except  the  duty  of  representing  the  inhabi- 
!  tants  of  a  parish  in  proceedings  before  justices 
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under  the  Act  of  1835,  to  compel  the  repair  of  a 
highway  not  in  good  order,  a  matter  provided  for 
in  the  following  manner :  Bv  sect.  17  the  high- 
way board  is  to  maintain  the  several  highways 
within  the  district,  and  (subject  to  the  provisions 
of  the  Act)  to  perform  the  same  duties,  have  the 
same  powers,  and  be  liable  to  the  same  legal  pro- 
ceedings as  the  surveyor,  but  for  that  Act,  would 
have  had  performed  or  been  liable  to.  By 
sects.  18  and  19  the  proceedings  under  the  Act  of 
1835,  sects.  94  and  95,  are  modified,  and  it  is  pro- 
vided that,  upon  complaint  of  non-repair  made 
to  a  justice,  two  summonses,  one  addressed  to  the 
highway  board  and  the  other  to  the  waywarden 
of  the  parish  liable  to  the  repair  of  the  highway 
in  question,  shall  be  issued.  Upon  the  hearing, 
unless  the  board  undertake  to  repair  the  roaa, 
or  unless  the  waywarden  deny  the  liability  of  the 
parish  to  repair,  the  justices,  if  satisfied  by  the 
report  of  the  surveyor,  or  their  own  view,  that 
the  road  is  out  of  repair,  shall  make  an  order 
on  the  board  limiting  a  time  for  the  repair,  and 
upon  default,  shall  appoint  some  person  to  effect 
the  repairs ;  and  the  expenses  thereof,  together 
with  the  costs  of  the  proceedings,  are  to  be  paid 
by  the  board,  and  deemed  to  be  expenses  of 
repair  done  to  the  particular  highway.  Where, 
however,  the  liability  to  repair  is  denied  by  the 
waywarden  on  behalf  of  his  parish,  or  by  any 
party  charged  therewith,  an  indictment  against 
the  inhabitants  of  the  parish  or  the  party  charged 
with  the  liability  shall  be  as  theretofore  ordered 
by  the  justices,  which  indictment  is  to  be  tried 
at  the  next  assizes  or  quarter  sessions,  the  costs 
whereof  are  to  be  in  the  discretion  of  the  court, 
and,  if  ordered  to  be  paid  by  the  parish,  shall  be 
deemed  expenses  incurred  by  the  parish  in  keep- 
ing its  highways  in  repair.  By  sect.  20,  the 
salaries  of  officers  appointed  for  the  district,  and 
certain  other  kinds  of  expenses,  are  to  be  dealt 
with  as  expenditure  for  the  common  benefit,  and 
to  be  charged  upon  the  parishes  in  the  district  in 
proportion  to  the  expenditure  of  the  several 
parishes  respectively  for  the  three  last  preceding 
years,  but  the  expenses  of  repairs  and  all  similar 
expenses  shall  be  a  separate  charge  on  each  parish. 
We  think  it  clear  that,  under  the  Act  of  1862,  the 
scheme  established  by  sects.  94  and  95  of  the 
Act  of  1835  was  substantially  unaltered.  The 
parochial  liability  to  repair  is  clearly  maintained. 
By  sect.  17,  the  highway  board  are  substituted 
for  the  surveyor  of  highways.  They  are  to  per- 
form the  same  duties,  and  be  liable  to  the  same 
legal  proceedings — and  apparently  only  to  the 
same  legal  proceedings — as  the  sui'veyor  was. 
It  is  true  that  it  is  said  that  the  board  "  shall 
maintain  in  good  repair  the  highways,"  but  the 
same  liability  is  imposed  by  sect.  6  of  the  Act  of 
1835  in  almost  exactly  the  same  words  upon  the 
surveyor,  and  it  has  long  been  settled  law  that 
no  indictment  will  lie  against  the  surveyor :  (see 
Young  v.  Davis,  7  H.  &  K  760;  2  H.  &  C.  197.) 
The  order,  which  under  the  former  Act  would 
have  been  made  on  the  surveyor,  is,  under  the 
Act  of  1862,  to  be  made  upon  the  highway  board, 
and  they  are  therefore  directed  to  be  summoned, 
but  no  liability  and  no  power  is  given  to  them 
which  the  surveyor  had  not  before,  and  the  duty 
of  representing  the  parish  in  respects  other  than 
those  in  whir»h  the  surveyor's  duties  have  been 
transferred  to  the  board,  is  vested  in  the  way- 
warden.   The  cost  of  the  repairs  is,  as  under  the 


Act  of  1862,  a  charge  upon  the  parish,  and  the 
expenses  of  a  prosecution  might  fall  upon  them  if 
on  their  behalf  the  liability  to  repair  was  denied. 
Upon  them  also  might  equally  fall  the  cost  of 
defending  themselves  agamst  an  indictment,  if 
either   the   fact  of   a  road   being  a   highway, 
or     the    liability    to    repair,    were     on    their 
behalf  denied,  and  it  was  their  representative  on 
the  highway  board  who  had  the  right  of  deciding 
on  their  behalf  whether  these  expenses  should  be 
incurred,  or  the  liability  admitted.    It  is  worth 
while  mentioning  in  this  connection,  that  we  are 
informed  that  in  the  records  of  the  Crown  Office 
down  to  the  vear  1884,  there  is  no  instance  of  an 
indictment    for   non-repair    against   a  highway 
board,  though  the  records  of  indictment  against 
parishes  number  between  eighty  and  ninety.    It 
was  argued  that  the  expression,  **  or  the  partv 
charged  therewith  "  in  sect.  19  of  the  Act  of  1862, 
being  large  enough  to  include  the  highway  board, 
was  meant  to  apply  to  it,  and  had  rendered  the 
board  indictable  under  that  Act.    But  a  careful 
consideration  of  the  enactments  shows  that  this 
is  not  so.     Sect.  95  of  the  Act  of  1835  directed  a 
summons   to  issue  against  the  surveyor  if  the 
parish  was  alleged  to  oe  liable,  against  the  party 
chargeable  if  tne  liability  was  alleged  to  be  in 
someone  else ;  and  sect.  95  directed  that  if  the 
liability  to  repair  were  disputed  by  the  surveyor 
on  behalf  of  the  parish,  the  justices  should  order 
an  indictment  against  the  parish — if  it  were  dis- 
puted by  any  other  party  (which  m^ans  the  party 
summoned  as  liable),  an  indictment  should  be  pre- 
ferred a^inst  him.    Sect.  19  of  the  Act  of  1862 
alters  the  procedure  in  the  case  of    parochial 
liability,  by  substituting  the  board  and  the  way- 
warden (upon  each  of  whom  had  devolved  a  part 
of  the  duties  of  the  surveyor),  as  the  parties  to  be 
summoned,  instead  of  the  surveyor.    It  does  not 
deal  with  the  case  of  any  other  party  alleged  to 
be  chargeable  as  to  whom    no   alteration   was 
necessary.    But  sect.  19  alters  the  jurisdiction  of 
the  court  before  whom  the  indictment  is  tried  as 
to  costs,  and  sect.  19  accordingly  deals  with  both 
cases — ^that  of  an  indictment  against  the  parish, 
and  that  of  an  indictment  against  some  other 
person  alleged  to  be  liable.    The  two  possible 
cases  of  liability  dealt  with  are  those  of  the  in- 
habitants, who  are  clearly  treated  as  still  the 
persons  liable  to  indictment,  notwithstanding  the 
existence  of  the  highway  board — and  (where  the 
parish  is  not  liable),  the  person  who  may  be  so. 
The  contrast  is  certainly  noc  between  the  in- 
habitants of  the  parish  and  the  highway  board. 
This  is  a  very  material  consideration  in  dealing 
with  the  subsequent  legislation,  because,  by  the 
Act  of  1862,  all  independent  action  in  the  matter 
of  repairs  was  taken  from  the  parish,  and  yet  the 
liability  to  indictment — and  the  sole  liability  to 
indictment — as  well  as  the  right  of  the  elected 
representative  of  the  parish  to  admit  or  deny  on 
benalf  of  the  parish,  ooth  the  fact  of  the  road 
being  a  highway,  and  the  liability  of  the  parish 
to  repair,  were  preserved.    By  the  Highway  Act 
of  1864,  the  expenses  chargeable  to  the  individual 
parishes  were  directed  to  be  apportioned,  not  with 
reference  to  average  parochial  expenditure,  but 
with  reference  to  the  rateable  value  of  the  pro- 
perty in  each  parish,  but  the  cost  of  repairs  to 
the  lii^hways  in  each  parish  was  still  treated  as 
a  liability  of  the  individual  parish.   By  the  High- 
ways and  Locomotives  (Amendment)  Act  of  1878 
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(41  &  42  Yict.  c.  77),  an  important  change  was 
made  in  the  apportionment  of  the  expenses  of 
highways.  By  sect  7  (except  in  cases  where  the 
board  may  deem  that  special  circumstances 
render  it  desirable  to  order  otherwise),  it  is  pro- 
vided that  all  the  expenses  of  keeping  the  high- 
ways of  each  parisn  in  repair,  and  all  other 
expenses  legallv  incurred  by  such  board,  shall  l>e 
defrayed  out  of  the  common  fund,  and  divided  in 
the  manner  directed  by  the  Act  of  1864,  amongst 
the  several  parishes  according  to  the  value  of  the 
rateable  property  in  each  parish,  and  at  the  same 
time  an  entirely  new  method  of  enforcing  the 
duty  of  repair  is  provided.  By  sects.  3  to  5  power 
is  given  in  certain  cases  to  place  under  the  luris- 
diction  of  a  rural  sanitary  authority  all  the  high- 
ways within  its  district,  and  the  rural  sanitary 
authority  then  becomes  in  effect  the  highway 
board  of  such  district.  As  there  are  a  great 
many  parishes  in  England  which  have  never 
become  portions  of  a  highway  district,  but  have 
remained,  as  from  time  immemorial,  managers  of 
their  own  highway  affairs,  there  may  thus  be 
under  the  Act  of  1878  three  kinds  of  highway 
administration.  1.  By  a  rural  sanitary  authority. 
2.  By  a  highway  board  constituted  under  the  Act 
of  lo62.  3.  By  a  surveyor  of  the  parish  con- 
stituted and  acting  under  5  &  6  mil.  4,  c.  50. 
These  three  different  methods  of  administration 
are  dealt  with  together  under  the  Act  of  1878,  by 
provisions  applicable  to  what  is  therein  called  a 
"  highway  authority  "  (sect.  38).  By  sect.  IjO  it  is 
enacted,  that  where  complaint  is  made — not  as 
theretofore  to  special  petty  sessions — to  general 
or  quarter  sessions,  that  a  highway  authority  has 
made  default  in  repairing  any  highway,  the 
sessions,  after  inquiry  as  directed  by  tlwB  Act, 
may  make  an  order  limiting  a  time  for  repair  by 
the  highway  authority  in  question,  and  on  default 
may  appoint  some  person  to  effect  the  repairs, 
the  expenses  whereof,  together  with  the  inci(&ntal 
costs,  shall  be  paid  by  the  de&ulting  authority. 
Where,  however,  the  highway  authority  alleged 
to  be  in  default  gives  notice  to  the  clerk  of  the 
peace,  within  ten  days  after  service  of  the  order 
to  repair,  that  they  decline  to  comply  with  such 
order  until  their  liability  to  repair  has  been 
determined  bv  a  jury,  the  ftessions  shall  either 
satisfv  the  alleged  defaulters  by  cancelling  or 
modifying,  as  such  defaulting  authority  may 
desire,  the  order  in  question,  or  else  must  submit 
to  a  jury  the  question  of  the  liability  of  the 
defaulting  authority  to  repair  the  highway.  In 
the  latter  case  an  indictment  is  to  be  preferred  at 
the  assizes  to  tr^  the  liability  of  the  authority  in 
question  to  repair  the  highway,  and  the  order  of 
sessions  is  to  stand  or  fall  according  as  the  jury 
find  the  defendants  guilty  or  not  guilty.  The 
costs  of  the  indictment  and  of  the  proceedings 
consequent  thereon,  are  to  be  in  the  discretion  of 
the  court  before  whom  the  case  is  tried,  and  any 
costs  directed  to  be  paid  by  the  highway  authority, 
are  to  be  deemed  to  be  expenses  properly  incurred 
by  such  authority  in  the  maintenance  of  the 
roads  within  their  jurisdiction.  The  proceedings 
with  which  the  present  case  is  concerned  were 

Eroceedings  before  special  petty  sessions  of  the 
ighways.  To  them  sect.  10  of  the  Act  of  1878 
has  no  application,  and  unless  the  contention  of 
the  appellants,  that  the  constitution  by  sect.  10  of 
the  new  procedure  which  it  establishes,  has  the 
effect  of  repealing  those  portions  of  the  Acts  of 


1835  and  1862  which  relate  to  proceedings  before 
justices  in  petty  sessions,  is  right,  the  present 
question  must  be  detei*mined  as  if  sect.  10  were  not 
in  the  Act  of  1878  at  all.  "We  can  see,  however,  no 
trace  of  an  intention  on  the  part  of  the  Legislature 
to  abolish  the  simpler  and  far  less  cumbrous  and 
expensive  method  of  proceedinc:  under  the  earlier 
Acts.  There  is  great  difficulty  in  applying  the 
provisions  of  sect.  10  at  all  in  the  large  class  of 
cases  in  which  parishes  have  not  become  com- 
ponent parts  of  a  highway  board,  but  manage 
their  own  highways,  inasmuch  as  that  section 

Slainlv  contemplates  the  indictment  of  the 
efaulting  highway  authority — in  the  case  of  a 
parish  managing  its  own  highways,  the  surveyor 
of  highways — who,  as  has  been  pointed  out,  is 
under  no  liability  to  repair,  except  as  an  element 
of  his  duty  to  the  parishioners  who  have  appointed 
him,  and  who  up  to  that  time  was  certainly  not 
subject  to  indictment  if  the  road  were  out  of 
order.  The  necessary  delyy  which  a  recourse  to 
proceedings  under  sect.  10  would  entail  is  so 
great,  that  it  would  be  most  unfortunate  if  the 
simpler  and  more  expeditious  means  of  enforcing 
repair,  provided  by  the  earlier  statutes,  were 
abrogated,  and  a  complainant  compelled  to  resort 
to  the  quarter  sessions.  We  think  it  enough  to 
say,  with  respect  to  this  point,  that  there 
is  no  such  express  repeal,  and  that  we  can 
see  no  ground  whatever  for  implying  it.  It 
was,  however,  strenuously  contended  by  Mr. 
Sills,  in  a  very  able  and  well-considered  argu- 
ment, that,  although  the  remedy  before  the 
justices  in  petty  sessions  may  be  still  subsisting, 
the  effect  of  the  Act  of  1878,  which  throws  the 
cost  of  repair  upon  the  common  fund  of  the 
highway  board,  is  to  make  the  board  the  true 
defendants  in  the  proceedings,  and  therefore  to 
give  them  a  right  at  common  law  to  dispute  the 
existence  of  the  highway  or  the  liability  to  repair 
it,  and  therefore  to  substitute  them  for  the  way- 
warden as  the  party  entitled  to  admit  or  deny 
these  matters  before  the  justices.  The  answer 
seems  to  us  to  be  that,  whether  or  not  it  would 
have  been  a  fair  corollary  to  the  amendments  of 
1878  to  have  so  enacted,  the  Legislature  has  not 
done  so.  Putting  aside  sect.  10,  the  Act  of  1878 
makes  no  express  change  in  either  the  duties  or 
the  powers  of  the  highway  board,  except  as  to 
the  manner  in  which  they  shall  apportion  the 
expenditure ;  and  we  think  it  left  tne  svstem  of 
procedure  at  petty  sessions  unaltered.  That  pro- 
cedure contemplates  and  is  based  upon  the  notion 
of  primary  psrochial  liability,  although,  since 
1862,  where  there  was  a  highway  board  the  parish 
could  do  nothing  towards  keeping  the  road  in 
repair,  except  to  complain  by  tne  mouth  of  the 
waywarden  if  it  were  allowed  to  become  unfit  for 
traffic.  Under  the  Act  of  1862,  althoucch  the  duty 
of  effecting  the  repairs  was  that  of  the  board,  no 
one  but  the  inhabitants  could  be  indicted,  and  the 
waywarden  was  by  express  enactment  constituted 
the  spokesman  of  the  body  whose  liability  to 
indictment  depended  upon  his  action.  How  can 
these  liabilities  and  these  rights  be  taken  away  by 
an  Act  which  does  not  contain  one  word  applicable 
to  the  procedure  constituted  by  the  Acts  of  1835 
and  1862  P  It  is  said  that  it  is  unreasonable  that 
the  waywarden  of  a  particular  parish  should  thus 
be  able  to  saddle  the  district  with  the  repair  of  a 
road  which  it  may  suit  the  parish  to  acknowledge, 
but  in  which  the  rest  of  the  district  may  have  but 
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little  interest.  It  is,  in  onr  opinion,  an  nnsatis- 
factory  method  of  interpretation  to  assume  a  par- 
ticular hypothesis  as  the  sole  reason  why  a  par- 
ticular enactment  was  passed,  and  then  to  say  that 
because  that  hypothesis  no  longer  answers  to  the 
present  ^ts,  tne  particular  enactment  is  replied, 
but,  apart  from  such  consideration,  there  is  no 
reason  for  assuming  that  the  incidence  upon  the 
parish  of  the  cost  of  repair  is  the  sole  reason  why 
the  right  of  determining  whether  the  liability  of 
the  parish  shall  be  admitted  at  petty  sessions  is 
Tested  in  the  representative  of  the  parish.  The 
Talue  of  a  particular  highway  may  be  very  great 
to  the  dwellers  in  the  immediate  neif^hbourhood, 
but  may  be  nothing  at  all  to  those  hving  a  few 
miles  on.  A  question  which  affects  the  convenience 
and  comfort  of  many  of  the  parishioners,  but 
which  may  be  of  supreme  indifference  to  out- 
siderSy  except  in  a  respect  in  which  their  interests 
are  opposed  to  those  of  the  parishioners,  may  very 
well  be  left  (upon  grounds  quite  apart  from  the 
incidence  of  cost),  to  the  decision  of  their  elected 
representative.  It  is  assumed,  in  anv  such  legis- 
lation as  that  which  relates  to  highway  boards, 
that  the  clashing  interests  of  different  localities 
are  not  incapable  of  reasonable  adjustment.  What 
may  be  the  chance  of  parish  A.  to-day,  may  be 
that  of  parish  B.  to-morrow.  The  highway  board 
are  not  without  a  remedy  in  their  own  hands  if 
unreasonable  burdens  should  be  thrown  upon  the 
common  fund.  If  the  highway  board  think  that, 
by  reason  of  exceptional  circumstances,  it  is  just 
that  one  or  more  parishes  should  bear  the  expenses 
of  their  own  highways,  they  have  power  to  compel 
them  to  do  so  (Act  of  1878,  s.  7;.  To  us,  there- 
fore, there  seems  to  be  nothing  absurd  or  unreason- 
able in  a  construction  which  leaves  the  way- 
warden still  the  person  whose  admission  or  denial 
of  liability  before  the  justices  in  petty  sessions 
shall  be  conclusive,  as  up  to  1878  it  certainly  was. 
Nothing  short  of  a  paramount  necessity  would 
justify  us  in  introducing  by  decision  and  as  a 
matter  of  implication,  important  alterations  of  the 
statute  law,  of  which  there  is  no  trace  in  anything 
that  has  been  expressed  by  the  Act  of  1878.  For 
these  reasons  we  think  the  magistrates  were  right 
in  acting  upon  the  admission  of  the  waywarden. 
This  view  decides  the  other  questions  raised.  The 
magistrates  properly  made  such  inquiry  as  was 
necessary  to  satisfy  them  that  the  action  of  the 
waywarden  was  h(md  fide.  The  evidence  of  the 
rejection  of  which  the  appellants  complain  was 
intended,  not  to  impeach  the  bona  fides  of  the  way- 
warden, but  to  establish  their  own  bona  fides  in 
desiring  to  maintain  a  different  view  to  his,  as  to 
the  existence  of  the  highway  and  the  liability  of 
the  parish  to  repair  it.  Such  evidence  was,  in  our 
opinion,  irrelevant,  and  therefore  properly  re- 
jected.   The  appeal  must,  therefore,  be  dismissed 

with  costs.  A        f  J, .  , 

Appeal  d%am%88ed. 

Solicitors  for  the  appellants.  Field,  Boscoe^  and 
Co.,  for  Deane  and  HcMde,  Loughborough. 
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and  Vizard,  for  Owston,  Dichvnson,  and  Simpson, 
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Nov,  11  and  12, 1885. 

(Before  Makisty  and  Smith,  JJ.) 

Hall  (app.)  v.  The  Ubban  Sanitaby  Authobity 
OP  THE  BoBOueH  OP  Debby  (resps.).  (a) 

** Public  charity" — Bating — Premises  used  for 
purposes  of  public  ckarity^Batlway  Servants* 
Orphanage-Exempt  from  district  rates^^Local 
Ad,  9  Geo.  4f,  c.  cxxsoii.  s.  108. 

A  railway  servcmts^  orphcunage  was  founded  and 
used  for  the  purpose  of  boa/rdvng,  clothing,  amd 
educating  the  children  of  deceased  railway  ser» 
vants,  and  was  almost  entirely  supported  by 
donations  from  the  public. 

Held,  that  the  orphanage  was  used  and  occu^ed 
exclusively  for  the  purposes  of  ^*  public  charvty,'* 
and  was  therefore  exempt  from  a  district  rate  by 
virtue  of  a  local  improvement  Act  (6  G^o,  4,  c. 
cxxxii,  s.  108),  which  provided  that  none  of  the 
rates  or  assessments  which  should  be  made  by 
virtue  of  the  Act  should  be  laid  upon  or  in  respect 
of  any  houses  or  buildings  "  used  and  occupied 
exclusively  for  the  purpose  of  public  charity" 

Case  stated  by  justices  under  20  &  21  Vict.  c.  48. 

The  appellant,  who  was  secretary  to  the  Bail- 
way  Servants'  Orphanage,  was  rated  in  respect  of 
premises  in  the  borough  of  Derby  known  as  and 
occupied  by  the  Orphanage,  imder  a  general 
district  rate  made  by  the  urban  sanitary  authority 
under  the  provisions  of  the  Public  Health  Act 
1875. 

The  appellant  disputed  the  validity  of  the  rate 
on  the  ground  that  the  premises  were  occupied 
exclusively  for  purposes  of  public  charity,  and 
were  therefore  exempted  from  taxation,  by  virtue 
of  certain  local  Acts,  and  sect.  211,  sub-sect.  1,  of 
the  Public  Health  Act  1875. 

By  *'  an  Act  for  better  paving  and  otherwise 
improving  the  borough  or  Derby"  (6  Geo.  4, 
c.  cxxxii.  s.  108)  tho  commissioners  were  authorised 
to  make  rates  defraying  the  expenses  of  the  Act, 
which  provided  that 

None  of  the  rates  or  assessments  which  shall  be  made 
by  virtue  of  thlR  Act  shall  be  laid  npon  or  in  respeot  of 
any  houses  or  bnildinffs  nsed  and  ooonpied  ezclnsiTely 
for  the  purposes  of  pnblio  charity. 

By  22  &  28  Vict.  o.  11,  intituled  "An  Act  to 
confirm  certain  provisional  orders  under  the 
Local  Government  Act  1858,"  confirming  a  pro- 
visional order  made  by  the  Secretary  of  State  for 
the  Home  Department,  under  the  provisions  of 
the  Local  Government  Act  1858 : 

So  much  of  sect.  108  as  exempts  from  anv  of  the  rates 
or  asBOBBments  made  by  virtue  of  the  said  local  Act  all 
lands  or  gfroundB  used  solely  for  husbandry  and  ani- 
oultural  purposes,  and  houses  of  which  the  annual  value, 
to  be  aaoertiuned  as  in  the  said  Aot  directed,  shall  not 
exceed  51.,  shall  be  repealed,  but  such  repeal  shall  not 
extend  and  apply  to  houses  and  buildings  occupied 
exclusively  for  the  purposes  of  public  charity. 

By  the  Public  Health  Aot  1876  (38  &  89  Vict. 
0.  55),  B.  211,  sub-sect.  1,  it  is  provided  that : 

If  within  any  urban  district  or  part  of  such  district 
any  kind  of  property  is  exempted  from  rating  by  any 
local  Act  in  respect  of  all  or  any  of  the  purposes  for 
which  general  district  rates  may  be  made  under  this 
Aot,  the  same  kind  of  property  shall  in  respect  of  the 
same  purposes  and  to  tne  same  extent  within  the  parts 
to  which  the  exemption  applies  (but  not  further  or 
otherwise)  be  exempt  from  assessments  to  anr  general 
disixict  rates  under  this  Act,  unless  the  Local  Goyem- 
ment  Boud  by  provisional  order  otherwise  direct. 

(a)  Seported  by  H.  D.  Bovsbt,  Smi.,  0arriBtAr-at-Law. 
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By  a  deed,  dated  the  Ist  Jan.  1878,  it  was 
declared  that  certain  persons  therein  named 
stood  possessed  of  certain  hereditaments  therein 
described  npon  trust  that  they  and  the  survivors 
of  them  should,  upon  such  hereditaments,  with 
the  moneys  then  or  thereafter  to  be  collected, 
erect  and  build,  and  from  time  to  time  repair, 
enlarge,  or  rebuild  a  house  or  orphanage,  to  be 
called  the  Railway  Servants'  Orphanage,  and 
permit  the  orphanage  and  school  house  or  houses 
to  be  used  for  the  suitable  maintenance,  board, 
lodging,  clothing,  education,  and  instruction  of 
such  orphans  or  destitute  children  of  deceased 
railway  servants  as  should  from  time  to  time  be 
elected,  nominated,  or  presented,  or  otherwise 
admitted  in  a-ccordance  with  the  rules  for  the 
time  being  of  the  said  orphanage,  and  under  and 
subject  to  the  rules  and  regulations  set  forth  in 
the  schedule  thereunto  annexed,  being  the  rules 
of  the  said  orphanage  then  in  force,  or  to  the 
rules  for  the  time  being  of  the  said  orphanage. 
The  objects  of  the  charity  were  to  board, 
clothe,  and  educate  children  of  deceased  railway 
servants  who  have  lost  their  lives  in  the  perform- 
ance of  their  duties  till  they  shall  have  arrived 
at  fourteen  years  of  age,  and  that  the  benefits 
thereof  should  be  open  to  the  children  of  both 
sexes  of  deceased  station-masters,  clerks,  in- 
spectors, ticket  collectors,  guards,  drivers, 
stokers,  signalmen,  engineers,  porters,  shunters, 
police,  carmen,  platelayers,  labourers,  mechanics, 
and  other  hoiid  fide  railway  servants,  including 
workmen  employed  by  contractors  in  the  con- 
atruction  or  repair  of  a  railway,  who  have  lost 
their  lives  in  the  performance  of  their  duty,  such 
children  being  m  needy  circumstances.  The 
children  of  deceased  members  of  the  Amalga- 
mated Society  of  ftailway  Servants,  or  of  other 
railway  servants,  or  of  workmen  employed  by 
contractors  in  the  construction  or  repair  of  a 
railway  who  should  have  subscribed  or  collected 
not  less  than  2«.  each  annually  for  the  orphanage 
fund  were  to  be  placed  first  and  in  a  distinctive 
manner  on  the  list  of  candidates  for  election. 

In  addition  to  the  contributions  of  railway 
servants,  the  charity  was  to  be  supported  by 
annual  subscriptions  and  donations  from  the 
general  public,  and  all  subscribers  were  to  be 
represented  in  its  management  by  a  board  of 
governors,  to  be  nominated  and  appointed  as 
therein  mentioned.  The  affairs  of  the  institution 
were  to  be  managed  by  a  committee  elected  by 
the  governors  out  of  their  own  body,  or  otherwise. 

On  the  31st  May  1881,  by  a  resolution  of  the 
committee,  the  orphanage  was  amalgamated  with 
and  became  part  of  the  Eailway  Benevolent 
Institution.  The  rules  of  the  orphanage  were 
rescinded,  and  that  institution  became  subject  to 
the  rules  of  the  Railway  Benevolent  Institution, 
and  a  copy  of  these  rules  was  annexed  to  and 
formed  part  of  the  case. 

From  these  rules  it  appeared  that  part  of  the 
scheme  of  the  Railway  Benevolent  Institution 
was  to  carry  on  the  railway  orphanage  upon 
similar  lines  to  those  upon  which  it  was  ongi- 
nalljr  founded.  It  was  managed  by  a  committee 
consisting  of  six  members,  to  be  nominated  by 
the  board  of  management  of  the  Railway  Bene- 
volent Institution,  and  of  twelve  honorary  sub- 
scribers to  be  elected  by  the  subscribers,  subject 
to  the  approval  of  the  board  of  mana£;ement.  It 
T^as  also  prodded  by  the  rules  that  the  design  of 


the  orphanage  should  be  to  board,  clothe,  and 
educate  children  of  deceased  railway  servants 
who  had  lost  their  lives  in  the  performance  of 
their  duty ;  and  that  after  so  pi*oviding  any 
vacancies  should  be  open  to  the  reception  of  the 
children  of  railway  servants  being  subscribing 
members  of  the  benevolent  institution  or  to  the 
orphanage  who  had  died  a  natural  death.  It 
was  also  provided  by  the  rules  that  the  names 
of  children  eligible  for  election  whose  fathers 
had  been  members  of  "the  servants'  depart- 
ment" of  the  Railway  Benevolent  Institution, 
or  had  subscribed  not  less  than  two  shillings 
annually  to  the  orphanage  funds,  should  be 
placed  first  and  m  a  distinctive  maimer 
on  the  list  of  candidates ;  or,  at  the  dis- 
cretion of  the  orphanage  committee,  such 
children  might  be  admitted  without  election, 
and  that  the  orphanage  committee  might  with- 
out election  receive  into  the  institution  orphans 
eligible  according  to  the  rules,  on  payment  in 
advance  by  any  person  or  persons,  committee, 
railway  company,  or  other  public  company  or 
corporation  of  such  sum  annually,  or  of  such 
single  payment  as  tbe  committee  might  from 
time  to  time  fix,  provided  that  the  payment 
should  not  entitle  the  donor  or  donors  to  a  vote. 

The  premises  were  occupied  and  used  in  ac- 
cordance with  the  purposes  set  forth  in  the  deed 
and  rules  above  mentioned ;  and  it  appeared  from 
the  books  of  the  orphanage  that  it  almost 
entirely  depended  for  support  on  public  contribu- 
tions. 

The  justices  decided  that  the  orphanage  was 
not  entitled  to  exemption  from  rates,  and  ordered 
the  appellant  to  pay  them. 

The  question  for  the  opinion  of  the  court  was, 
whether  the  premises  of  the  orphanage  were 
premises  used  and  occupied  exclusively  for  the 
purposes  of  public  charity  within  the  meaning 
of  tne  enactment,  6  Geo.  4,  c.  cxxxii.,  s.  103. 

IF.  Graliam  for  the  appellant. — ^The  orphanage 
is  a  public  charity,  it  is  immaterial  that 
the  class  for  whom  it  is  instituted  is  limited; 
that  is  the  case  in  almost  all  public  charities. 
Persons  are  not  admitted  into  hospitals  and 
infirmaries  without  an  order.  There  is  no 
direct  authority  as  to  what  is  a  public 
charity.  In  the  case  of  The  Att(yi*ney'(jr€neraZ  v. 
Pearce  (2  Atk.  87)  the  Lord  Chancellor  said  it 
was  the  extensiveness  of  the  object  of  the  charity 
which  constituted  it  a  public  one.  In  Dolan  v. 
Macdermot  (L.  Rep.  3  Oh.  676)  there  was  a 
bequest  of  personalty  ''for  sach  charities  and 
other  public  purposes  as  lawfully  might  be  in  a 
certain  parish,  and  it  was  there  hela  by  Lord 
Cairns,  li.C.  that  there  was  a  good  charitable 
gift.  There  is  a  definition  of  "  public  charitable 
purposes"  in  35  &  36  Vict.  c.  24,  s.  14,  viz.,  all 
such  as  come  within  the  meaning,  purview,  or 
interpretation  of  43  Eliz.  c.  4.  I  admit  that  the 
orphanage  is  rateable  to  the  poor  rate,  but  the 
question  is  whether  it  is  a  public  charity,  and 
Uierefore  not  liable  to  be  rated  to  the  district 
rate.    He  also  cited 

The  AUom^y'Oeneral  v.  HmUs,  2  S.  &  S.  67. 

E.  Lumley  (Arthur  Gharlee,  Q.C.  with  him)  for 
the  respondents. — ^The  orphanage  is  not  used  for 
the  purposes  of  a  public  cnarit^  within  the  mean- 
ing of  the  Act.  The  cases  cited  do  not  apply, 
because  the  case  depends  entirely  on  the  meaning 
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of  the  terms  pnblic  charity  conBtmed  with  regard 
to  the  enactment  in  which  they  are  found.  The 
true  tesfc  is,  whether  the  charity  is  for  the  public, 
and  not  whether  it  is  supported  by  the  public. 
But,  even  if  it  did  depend  on  whether  the  charity 
is  supported  by  the  public,  this  charity  is  not 
entirely  supported  by  tne  public.  It  is  in  a  great 
measure  supported  by  contributions  from  rauway 
servants,  rremises  "  used  and  occupied  for  the 
purposes  of  public  charity"  must  he  for  the 
public  without  restriction ;  that  is,  be  open  to  all 
members  of  the  public.  But  this  orphanage  is 
limited  to  children  of  the  servants  of  railway 
companies.  There  can  be  no  distinction  between 
a  charity  for  those  of  a  certain  family  and  for 
those  in  a  certain  employment,  e,g.,  between  a 
charity  for  the  founder's  kin  or  for  railway  servants . 
In  the  case  of  Reg.  v.  The  InhahitanU  of  Stapleton 
(4  B.  &  S.  629)  there  was  a  school  founded  for 
poor  boys,  of  which  a  specified  number  were  to 
be  sons  of  freemen  of  ^Bristol,  and  Blackburn,  J. 
said  that  the  puiposes  for  which  the  pretnises 
were  used  were  not  public  in  any  sense  of  the 
word.    He  also  cited 

Oovemors  of  tlie  Bri$tol  Prison  v.  Wait,  5  Ad.  A 

E.  1; 
Jones  T.  Mersey  Docks,  11  H.  of  L.  Cas.  443. 

Manisty,  J. — ^The  question  we  have  to  decide  is, 
whether  this  orphanage  is  occupied  exclusively 
for  purposes  of  public  charity.  That  this  institu- 
tion is  a  charity  cannot  be  doubted.  It  is  for  the 
maintenance,  board,  lodging,  clothing,  and  educa- 
tion of  orphans,  the  children  of  railway  servants, 
who  either  have  been  killed  on  the  railway  or 
have  died  a  natural  death ;  therefore,  there  can  be 
no  doubt  whatever  that  it  is  a  charity.  But  then, 
what  ought  we  to  take  into  consideration  in  order 
to  determine  whether  it  is  a  "  public  charity  P  " 
I  think  we  ought  to  consider  the  general  cha- 
racter of  the  purposes  for  which  the  charity  is 
constituted.  It  is  said  that  we  oaghc  to  consider 
the  source  from  which  the  income  is  derived ;  but, 
speaking  for  myself,  I  think  the  main  point  is  the 
purpose  of  the  institution,  and  I  nave  much 
douot  whether  the  test  of  a  public  charity  is  the 
source  fiom  which  the  income  is  derived.  It  is 
not  necessary  to  consider  that  here,  because  the 
income  is  derived  from  voluntary  donations  by 
thjB  public,  with  some  small  exception.  To  my 
mind,  the  purpose  of  the  charity  is  the  main 
point,  and  if  that  is  the  true  test  it  seems  to  me 
that  this  institution  is  a  i)ublic  charity.  It  has 
been  argued  that  the  question  whether  a  charity 
is  a  public  one  or  not  depends  upon  whether 
it  is  universal ;  that  is  to  say,  that  if  it  is  con- 
fined to  a  particular  class  it  is  deprived  of  its 
public  character.  I  cannot  accept  that  argument. 
Take,  for  example,  hospitals  for  people  of  certain 
classes,  such  as  those  for  the  deaf,  dumb,  and 
blind.  Surely  these  are  public  charities,  and  yet 
they  are  confined  to  a  particular  class.  It  may 
be  difficult  to  give  a  definition  of  "  public 
charity"  which  would  embrace  every  public 
charity,  and  it  is  unnecessary  to  do  so ;  at  all 
events,  there  may  be  a  public  charity  which  is 
confined  to  a  ptulicular  class.  This  is  a  most 
use^  and  beneficial  institution  for  a  very  large 
class  of  Her  Majesty's  subjects.  Then  is  there 
any  authority  on  tne  point  P  The  case  of  the 
Attorney-General  v.  Pearce,  which  was  relied  on 
by  the  appellant,  seems  applicable  to  this  case. 


The  question  there  arose  on  a  will;  but,  in  con- 
struing either  a  will  or  an  Act  of  Farlitunent,  we 
must  regard  the  intention  of  it.  In  that  case  a 
lady  had  given  money  to  charities  of  a  "  public 
nature,"  and  another  lady  ^ve  money  to  each 
of  the  public  charities  which  the  former  lady 
had  mentioned  in  her  will,  and  the  question  arose 
whether  those  charities  were  of  a  public  nature. 
Lord  Hardwicke,  L.G.  used  language  in  that  case 
which  is  useful  to  assist  us  here,  where  he  says 
"  I  am  rather  of  opinion  that  the  word  *  public ' 
was  meant  only  by  way  of  description  of  the 
natura  of  them,  and  not  by  way  of  distinguish- 
ing one  charity  from  another;  for  it  would  be 
almost  impossible  to  say  which  are  public  and 
which  are  private  in  their  nature.  The  charter 
of  the  Crown  cannot  make  j&  charity  more  or 
less  public,  but  only  more  permanent  than  it 
would  otherwise  be,  but  it  is  the  extensiveness 
which  will  constitute  it  a  public  one."  Surely 
this  is  an  extensive  charity.  It  extends  to  the 
whole  of  the  railway  servants  all  over  England. 
I  think  we  clearly  ought  to  hold  that  this  orphan- 
age is  occupied  exclusively  for  the  purposes  of  a 
public  charity.  I  will  only  mention  one  other 
case,  viz.,  that  of  the  Governors  of  8t  Thomas's 
Hospital  V.  Stratton  (L.  Rep.  7  H.  L.  477),  where 
the  question  was  whether  St.  Thomas's  Hospital 
was  exempt  from  rateability,  where  Lord  . 
Hatherley,  L.C.  sam  "I  cannot  find  anything 
which  ought  to  authorise  us  to  disting^sh  this 
case  from  any  other  public  charity.  I  have 
come  to  the  conclusion  that  the  decision  of  the 
justices  was  erroneous,  and  that  the  premises  are 
exempt. 

Smith,  J. — I  am  of  the  same  opinion.    The 
question  is  not  whether  the  orphanage  is  rateable 
to  the  poor,  but  whether  it  comes  within  the 
proviso  of  the  local  Act,  that  is  to  say,  whether 
it  is  "used  and  occupied   exclusively  for   the 
purposes  of  public  charity."    The  facts  stated  in 
the  case  show  that  the  whole  or  the  greater  part 
of  this  fund  comes  from  the  public.    It  is  also 
stated  that  the  objects  of  the  charity  are  to  board, 
clothe,  and  educate  children  of  deceased  railway 
servants  who  have  lost  their  lives  in  the  per- 
formance of  their  duties,  till  they  have  arrivea  at 
fourteen    years  of  age,  and   that    the  benefits 
thereof  should  be  open  to  the  chil<h'en  of  both 
sexes  of  deceased  station-masters,  clerks,  <&c.,  and 
other  bond  fide  railway  servants,  including  work- 
men employed  by'  contractors  in  the  construction 
or  repair  of  a  raUway  who  have  lost  their  lives  in 
the  performance  of  their  duty,  such   children 
being  in  needy  circumstances.    It  seems  to  me 
that  the  objects  of  these  subscriptions  are,  that 
they  are  to  provide  for  the  whole  of  the  orphan 
children  of  the  whole  railway  staff  of  the  kingdom 
so  far  as  the  means  of  the  institution  wiU  go. 
It  was  not  contended  in  the  very  able  argument 
which  we  have  heard  that  this  is  not  a  charity. 
The  question  is  whether  it  is  a  "  public  charity." 
It  is  clear  to  me  that  there  can  be  only  two  classes, 
viz.,  "private"  and  "public"  charities.    I  ask 
myself,  is  this  a  private  charity  P    Of  course  it  is 
not.    Then,  apart  from  any  decided  cases,  I  should 
have  been  prepared  to  hold  that,  not  being  a 
private,  it  was  a  public  charity.     I  read  the 
expression  "  public  charity  "  in  the  Act  to  mean  a 
charity  for  public  purposes  as  distinguished  from 

Srivate.     We  are  not  laying  down  any  general 
efinition  of  a  public  chuity,  which  may  be  hard 
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or  impossible  to  do;  but  T  am  of  opinion  that 
this  institution  comes  within  the  words  "  pnblio 
charity "  used  in  the  local  Act,  and  that  the 
justices  were  wrong. 

Judgment  for  the  appeULcmt, 

Solicitors  for  the  appellant,  Beale,  Marigold^ 
and  Co, 

Solicitors  for  the  respondents,  ScUcheU  and 
Chappie. 


Saturday,  JSfov.U,  1886. 

(Before  Makistt  and  Smith,  JJ.) 

Kirk.  v.  Coates.  (a) 

Adulteration — The  Sale  of  Food  and  Drugs  Act 
1875  (38  ^  39  Vict,  c.  63),  a.  Q^BepresmUation 
as  to  quality  before  Bale. 

No  offence  ia  committed  within  sect.  6  of  the  Sale  of 
Food  and  Drugs  Act  1876  (38  ^  39  Vict,  c,  63),  */ 
the  article  ia  correctly  deacribed  at  the  time  the 
aale  actually  tahea  place,  although  a  false  repre" 
aentalion  aa  to  the  "nalure,  aubstancef  and 
quality**  of  the  article  haa  been  made  by  the 
aeller  a  ahort  time  prior  to  the  aale. 

Case  stated  by  justices  under  20  &  21  Vict.  c.  43. 

The  appellant,  who  was  the  sanitary  officer  for 
the  borough  of  Huddersfield,  preferrea  an  infor- 
mation against  the  respondent  under  sect.  6  of 
the  Sale  of  Food  and  Dru^s  Act  1875,  for  having 
unlawf  ullv  sold  to  the  prejudice  of  the  purchaser, 
the  appellant,  one  pint  of  milk  which  was  not  of 
the  nature,  substance,  and  quality  demanded  by 
the  purchaser,  and  at  the  petty  sessions  held  at 
Huddersfield,  on  the  27th  May  1885,  the  justices 
dismissed  the  summons. 

The  facts  stated  in  the  case  were  as  follows  :-* 

The  respondent  was  found  by  the  appellant 
carrying  in  his  hand  a  small  milk-can,  which  he 
informed  the  appellant  contained  new  milk.  The 
respondent  had  a  cart  with  him,  in  which  four 
milk-cans  were  placed,  three  large  and  one  small. 
Two  of  the  large  cans  were  at  the  back  of  the 
cart,  and  the  respondent  informed  the  appellant 
that  the  can  on  the  near  side  contained  "  new 
milk,"  and  the  one  on  the  off  side  "old milk." 
The  appellant  asked  the  respondent  what  was 
contained  in  the  two  cans  in  the  front  of  the  cart, 
and  the  latter  replied  "new  milk." 

The  appellant  then  went  to  his  assistant,  who 
was  a  short  distance  off,  to  obtain  bottles  for  the 
purpose  of  taking  a  sample  of  the  milk,  and  he 
kept  the  cart  in  sight  until  he  returned.  When 
the  appellant  returned  he  placed  his  hand  upon 
the  large  can  in  front  of  the  cart  which  the 
respondent  had  previously  said  contained  new 
milk,  and  at  the  same  time  said  to  the  respon- 
dent, "Let  me  have  a  pint  of  milk  out  of  this 
can,  which  you  have  just  told  me  is  new."  The 
respondent  said,  "  That  is  old  milk."  The  appel- 
lant said,  "  How  is  it  that  you  first  told  me  it  was 
new  ?"  and  insisted  on  being  supplied  with  one 
pint  of  the  milk  for  which  he  paid  Id.,  the  ordi- 
nary price  in  the  district  for  a  pint  of  old  milk. 

The  expression  "old  milk"  is  understood  in 
the  district  to  mean  milk  which  has  stood  for 
twelve  hours,  and  from,  which  the  cream  has  been 
removed. 

The  sample  was  submitted  to  the  borough 
analyst,  from  whose  certificate  it  appeared  that 

(a)  Beported  byH.  D.  B0X8IT,  Bk].,  Burriiternkt-lAW. 


the  sample  had  been  impoverished  by  the  removal 
of  at  least  52  per  cent,  of  butter  fat.  The  sample 
contained  1*43  butter  fat,  and  10*21  of  solids,  not 
fat.  This  was  admitted  to  be  a  good  result  for 
"old  milk,"  but  below  the  standard  for  pure 
unimpoverished  milk. 

It  was  contended  for  the  appellant  that  when 
the  respondent  had  once  stated  that  the  milk  was 
"  new,  he  could  not,  on  finding  that  the  milk 
was  required  for  analysis,  evade  the  statute  by 
disclosing  the  real  nature  of  the  milk,  viz., 
bv  stating  that  it  was  "old  milk,"  even 
though  he  did  so  before  the  actual  sale  took 
place ;  and  that,  if  he  could  do  so,  he  ought  not 
only  to  have  stated  that  it  was  "  old  milk,"  but 
also  that  the  cream  had  been  abstracted. 

The  justices  were  of  opinion  that,  as  the  real 
nature  of  the  milk  had  been  disclosed  to  the 
appellant  before  the  sale  took  place,  no  offence  had 
been  committed,  and  they  dismissed  the  summons. 

The  question  for  the  oninion  of  the  court  was, 
whether  the  respondent,  naving  brought  to  the 
knowledge  of  the  appellant  the  real  nature  of  the 
article  before  the  sale  actually  took  place,  was 
liable  to  be  convicted  of  having  sold  muk  "  to  the 
prejudice  of  the  purchaser  which  was  not  of  the 
nature,  Bubstance,  and  aualitv  demanded,"  he 
having  previously  stated  tnat  the  milk  was  "  new 
milk.'^  , 

Mooraom,  Q.C.  for  the  appellant. — ^The  justices 
ought  to  have  convicted  the  respondent.  He 
represented  that  the  milk  was  new  milk,  and 
there  was  a  clear  attempt  to  evade  the  statute. 
[Manisty,  J. — ^When  P]  Before  the  sale  actually 
took  place.  At  the  time  he  sold  it  the  respondent 
told  the  purchaser  that  the  can  from  which  he 
demanded  to  be  supplied  contained  "  old  milk." 
[Smith,  J. — ^He  intended  to  cheat,  but  he  did  not 
cheat.  Telling  a  lie  is  not  an  offence  within 
sect.  6.]  I  submit  that  the  sale  was  complete, 
and  the  offence  committed,  when  the  respondent 
first  told  the  appellant  that  the  can  contained 
new  milk.  To  aescribe  a  liquid  from  which  so 
large  a  portion  of  butter  fat  as  52  per  cent,  had 
been  removed  as  milk  was  an  offence  within  the 
Act.  [Manisty,  J. — ^The  result  of  the  analysis, 
according  to  the  facts  stated,  shows  a  very  good 
result  for  "  old  milk."]  Unless  the  evidence  ncre 
stated  discloses  an  offence  within  the  Act  it  will 
be  almost  impossible  to  obtain  a  conviction  for 
the  sale  of  adulterated  milk. 

The  respondent  did  not  appear. 

Manisty,  J. — I  am  of  opinion  that  the  justices 
were  right.  There  was  no  sale  here  until  the 
respondent  had  informed  the  appellant  that  the 
article  he  was  buying  was  old  ana  not  new  milk. 
The  fact  of  his  naving  previously  told  the 
appellant  that  the  contents  of  the  particular  can 
was  new  milk  cannot  alter  that  which  actually 
took  place  at  the  time  of  sale.  In  reality  the 
corporation  want  a  new  law  declaring  that  the 
having  in  his  possession  for  sale  and  offering  for 
sale  an  inferior  or  adulterated  article  for  a 
genuine  one  shall  render  a  person  liable  to  a 
penalty. 

Smith,  J.— "I  am  of  the  same  opinion. 

Judgment  for  the  reapondent. 

Solicitors  for  the  appellant,  Bolton,  Bohhina, 
Buah  and  Co. 
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Wednesday,  Nov,  25, 1885. 

(Before  Mathew  and  Smith,  JJ.) 

Sheffield  Watebwobks  Company  (apps.)  v.  The 
Matob,  Aidebmen,  and  Bubgesses  of  the 
Bobough  of  Sheffield,  (a) 

Baivnff — General  district  rate — Enforctngparyment 
— Jurisdiction  of  magistraie — Public  MeaUh  Act 
1875  (38  ^  39  Vict.  c.  55),  «.  256—"  Xf  no  suf 
ficient  cause  for  nonpayment  is  shown  " — What 
is  sufficient  cause. 

The  appellants  were  summoned  hy  the  respondents 
before  a  court  of  suTwmary  jurisdiction  to  recover 
payment  of  the  amownt  of  a  general  district  rate 
on  certain  property  of  the  appellants^  which  rate 
had  been  made  hy  the  respondents  for  tlie  borough 
of  Sheffield  on  the  8/fe  Oct.  1884. 

The  rate  was  made,  as  regards  some  property  of 
ihe  appellants,  on  the  basie  of  a  supplemental 
valuaiton  Ust,  and  as  regards  the  remainder  of 
ike  property  on  the  basis  of  the  valuations  on 
which  the  previous  rates  had  been  made. 

It  was  proved  before  the  stipendiary  magistrate  that, 
after  the  rate  had  been  aemanded  and  before  tlis 
summons  was  issued,  the  assessment  committee 
had  reduced  the  net  rateable  value  of  the  heredita- 
ments and  premises  occupied  by  the  appelUmts, 

Hddj  that  sufficient  cause  was  mown  for  nonpay- 
ment  of  the  rate  within  the  meaning  of  sect. 
256  (b)  of  the  Public  Health  Act  1875  (38  4*  39 
Vict,  c.  55). 

Sandgate  Local  Board  v.  Pledge  (52  L.  T.  Bep.  N.  S. 
546 ;  14  Q.  B.  Div.  730)  commented  on. 

Case  stated  by  the  stipendiary  magistrate  for 
the  borough  of  Sheffield,  the  material  part  of 
which  was  as  follows  : — 

The  Sheffield  Waterworks  Company  were 
snmnioned  by  the  mayor,  aldermen,  and  burgesses 
of  the  borough  of  Sheffield  to  appear  before  the 
court  of  summary  jurisdiction  on  the  16th  May 
1885.  to  answer  a  chum  made  by  the  corporation 
for  the  payment  of  the  sum  of  827Z.  Is.  Id.,  that 
being  the  amount  o£  a  general  district  rate  of 
Is.  6a.  in  the  pound  on  certain  property  of  the 
waterworks  company  in  the  borough  of  Sheffield. 
Supplemental  or  substitutional  valuation  lists  were 
duly  signed  on  behalf  of  the  overseers  of  the 
three  townships  of  Sheffield,  Brightside  Bierlow, 
and  Attercline-cum-Damall  in  the  Sheffield 
Union,  and  approved  by  the  assessment  committee 
and  delivered  to  the  overseers  of  the  townships 
respectively,  in  accordance  with  the  provisions  of 
the  Union  Assessment  Committee  Act  1862  as 
follows,  viz.,  the  list  for  the  township  of  Bright- 

(a)  Beported  by  H.  D.  BONSST,  £8q.,  Barrister-At-Law. 

(b)  Sect.  256 :  If  any  person  assessed  to  any  rate  made 
imder  this  Act  l^  any  nrban  anthority  fails  to  pay  the 
same  when  due  and  for  the  space  of  fourteen  days  after 
the  same  has  been  lawfully  demanded  in  writinir,  or  if 
any  person  quits  or  is  about  to  quit  any  premises  with- 
out payment  of  any  such  rate  then  due  from  him  in 
respect  of  such  premises,  and  refuses  to  pay  the  same 
alter  lawful  demand  thereof  in  writing,  any  justice  may 
summon  the  defaulter  to  appear  before  a  court  of 
snmmanr  jurisdiction  to  show  cause  why  the  rate  in 
arrear  snould  not  be  paid ;  and  if  the  defaulter  fails  to 
aopear,  or  if  no  sufficient  cause  for  nonpayment  is 
shown,  the  oonrt  may  make  an  order  for  payment  of  the 
same,  and,  in  default  of  compliance  with  such  order, 
may  l^  warrant  cause  the  same  to  be  levied  by  distress 
of  the  goods  and  chattels  of  the  defaulter.  The  costs 
of  the  levy  of  arrears  of  any  rate  may  be  included  in  the 
wartBBt  for  such  levy. 


side  Bierlow  on  the  30th  Sept.  1884,  and  the  lists 
for  the  townships  of  Shemeld  and  AtterclilEe- 
cum-Damall  on  the  4th  Nov.  1884. 

In  these  supplemental  valuation  lists  the  rate* 
able  value  of  tne  premises  in  the  occupation  of 
the  company  in  each  of  the  three  townships  was 
very  larfi:ely  increased. 

On  the  8th  Oct.  1884  the  corporation  made  a 
general  district  rate  under  the  Public  Health 
Act  1875  for  the  borough  of  Sheffield,  on  the  basis, 
as  regards  the  property  of  the  company  in  the 
township  of  Brightside  Bierlow,  of  the  supple* 
mental  valuation  list,  but  as  regards  the  property 
of  the  company  in  the  townships  of  Shemeld  and 
AtterclifiEe-cum-Darnall  on  the  basis  of  the 
valuations  on  which  the  previous  rates  had  been 
made. 

On  the  19th  Nov.  1884  the  company  gave  notice 
of  their  objection,  to  the  supplemental  valuation 
list. 

On  the  4th  Dec.  1884  the  chairman  of  the  com- 
pany attended  before  the  assessment  committee 
and  urged  his  objections  to  the  said  supplemental 
valuation  list,  but  failed  to  induce  the  committee 
to  grant  him  the  relief  he  asked  for.  On  the 
20th  Dec.  1884  the  assessment  committee  gave 
notice  to  the  company  that  they  had  reduced  the 
net  i-ateable  value  of  the  land  occupied  bv  the 
water-mains,  pipes,  and  appurtenances  of  the 
company  in  the  township  of  Brightside  Bierlow, 
and  mentioned  in  the  substitutional  valuation  list 
for  such  township,  from  82002.  to  27002.,  and 
that  the  committee  had  also  reduced  the  rateable 
value  of  the  hereditaments  and  premises  occupied 
by  the  company  in  the  township  of  Sheffield  from 
84001.  to  63002.  The  comnany  not  being  satisfied 
with  the  reductions  made  by  the  assessment  com- 
mittee, gave  notice  on-  the  27th  Feb.  1885  of  their 
intention  to  appeal  to  the  quarter  sessions  against 
the  district  rate  made  on  the  8th  Oct.  1884;  but 
such  notice  was  admittedly  too  late,  and  was  sub- 
sequently withdrawn. 

On  the  10th  Oct.  1884  a  poor  rate  had  been 
made  for  the  above-named  townships  upon  the 
basis  of  the  supplemental  valuation  list,  and  an 
append  by  the  company  against  this  rate  was 
pending  at  the  time  the  summons  was  heard  by 
the  magistrate. 

It  was  contended  on  behalf  of  the  corporation 
that,  as  the  general  district  rate  was  good  on  the 
face  of  it,  and  based  on  the  valuation  lists  for  the 
time  being  in  force,  and  unappealed  against,  an 
order  for  payment  thereof  ought  to  be  made 
against  the  company  in  pursuance  of  sect.  256  of 
the  Public  Health  Act  1875. 

It  was  contended  on  behalf  of  the  company 
that,  under  the  circnmstanoes,  an  appeal  to  the 
quarter  sessions  was  unnecessary  ana  would  only 
cause  useless  expense,  and  that  the  sessions  could 
not  grant  any  relief  to  the  appellant  company 
upon  an  appeal  against  a  general  district  rate, 
and  had  no  jurisdiction  to  order  any  alteration 
to  be  made  in  the  valuation  list  upon  which  the 
rate  was  based  and  depended,  and  that  all  that  the 
sessions  could  do  would  be  to  make  an  order  to 
enter  and  respite  from  time  to  time  any  appeals 
against  the  current  district  rates,  untd  the 
appeals  against  the  poor  rates  and  valuation  lists 
were  finally  decided. 

It  was  also  contended  on  behalf  of  the  com- 
pany that  the  valuation  list  for  Brightside  Bier- 
low, upon  which  the  general  district  rate  was 
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based,  was  admittedly  erroneous  at  the  time  when 
the  rate  was  made  (thoagh  this  was  dented  by  the 
corporation),  and  that,  therefore,  it  would  be  un- 
just to  order  payment  of  the -whole  amount 
claimed  by  the  corporation,  and  that  sufficient 
cause  for  nonpayment  had  been  shown  within  the 
meaning  of  sect.  256  of  the  Public  Health  Act 
1876. 

The  magistrate  decided  that  no  sufficient  cause 
for  nonpayment  of  the  rate  had  been  shown 
within  the  meaning  of  sects.  211  and  256  of 
the  Public  Health  Act  1875,  inasmuch  as  the 
valaation  lists  for  the  time  bein^  in  force  had  been 
taken  for  the  rate,  and  to  inquire  into  their  &tir- 
ness  upon  the  occasion  of  another  rate  being 
made  would  be  goin^  beyond  the  ministeriiu 
powers  generally  considered  to  belong  to  courts 
of  summary  jurisdiction  as  to  orders  such  as 
those  under  sect.  256  of  the  Public  Health  Act, 
and  he  ordered  the  company  to  pay  to  the  cor- 
poration the  sum  of  8271.  Is.  la.,  with  51,  for 
costs. 

The  question  for  the  opinion  of  the  court  was, 
whether  there  was  a  sufficient  cause  shown  for 
nonpayment  of  the  rate  within  the  meaning  of 
sect.  256  of  the  Public  Health  Act  1875. 

Barker  for  the  waterworks  company. — The 
magistrate  ought  not  to  have  made  any  order 
until  the  appeal  which  is  pending  against  the  poor 
rate  is  disposed  of,  because  the  district  rate 
depends  on  the  poor  rate,  and  the  company  have 
done  everything  within  their  power  to  obtain  a 
reduction.  In  the  ne^t  place  the  valuation  was 
admittedly  erroneous,  and  since  the  rate  was  made 
it  has  been  reduced  by  the  assessment  committee, 
although  not  to  the  extent  sought  for  by  the 
company,  and  therefore  it  would  be  unjust  to 
make  the  company  pa^  upon  a  valuation  which  the 
corporation  now  admit  to  be  wrong. 

Glen  for  the  corporation. — I  do  not  admit  that 
the  valuation  was  at  any  time  erroneous.  The 
rate  is  good  on  the  face  of  it,  and  the  magistrate 
had  no  discretion  in  the  matter;  he  only  acted 
ministerially.  The  rate  was  made  upon  a  valuation 
which,  at  the  time,  was  perfectly  good,  and 
whether  that  valuation  was  reduced  or  not  before 
the  summons  was  heard  makes  no  difference. 
That  is  a  matter  which  the  magistrate  cannot 
inquire  into.    He  referred  to 

The  Sandaate  Local  Board  r.  Pledge,  52  L.  T.  Bep. 
N.  8.5ft;  14  Q.  B.  Div.  730. 

Mathew,  J. — ^I  think  that  there  was  sufficient 
cause  shown  to  the  magistrate  for  nonpayment  of 
the  whole  amount  of  the  rate.  It  was  shown  that 
after  the  rate  was  made  a  successful  appeal  was 
made  to  the  assessment  committee  to  reduce  the 
valuation.  It  is  suggested  that  the  magistrate 
was  bound  to  act  on  the  valuation  which  stood 
at  the  time  the  rate  was  made,  and  that  ho  could 
not  take  into  consideration  the  fact  that  the 
valuation  had  been  reduced;  but  at  the  same 
time  the  learned  counsel  could  not  point  out  any 
ground  why,  in  fairness  and  honesty,  this  money 
should  be  handed  over  by  the  company  to  the 
corporation.  I  am  therefore  of  opimon  that  we 
must  answer  the  question  put  to  us  in  the 
affirmative ;  that  is  to  say,  tnat  there  was  suffi- 
cient cause  shown  for  nonpayment  of  the  rate 
within  the  meaning  of  sect.  256  of  the  Public 
Health  Act  1875. 


Smith,  J. — I  am  of  the  same  opinion.  All  that 
we  said  in  the  case  of  Tlie  Sandgate  Local  Board  v. 
Pledge  (52  L.  T.  Rep.  N.  S.  546 ;  14  Q.  B.  Div.  730) 
was,  that  the  justices  could  only  inquire  into  their 
own  jurisdiction,  and  not  into  the  question  of  the 
validity  of  the  rate,  there  being  no  appeal  before 
them  against  the  rate  itself.  It  is  a  mistake  to 
apply  that  case  to  the  present  one.  Here  there  was 
nothing  in  dispute.  At  the  time  of  the  demand 
the  valuation  was  at  3200L,  but  before  the  sum- 
mons had  been  taken  out  for  an  order  for  payment, 
that  valuation  had  been  reduced  by  the  assess- 
ment committee  to  27002.,  and  the  corporation 
had  upon  the  face  of  the  documents  clearly  been 
demanding  too  much.  The  decision  of  the 
stipendiary  magistrate  was  wrong,  and  a  new 
demand  must  be  made  for  the  proper  amount. 

Appeal  allowed. 

Solicitors  for  appellants,  PattUon,  Wigg,  and 
Oo.f  agents  for  B,  P.  Broomhead,  Sheffield. 

Solicitors  for  the  respondents,  Smith  and 
Wilmer, 


Friday,  Dec.  11,  1885. 

(Before  Mathew  and  Smith,  JJ.) 

The  East  London  Waterworks  Company  v.  The 
Vestry  or  the  Parish  op  St.  Matthew,  Bethnal 
Green,  (a) 

Waterworks — Bight  of  company  to  place  stop-valves 
in  footway  —  "  Beinstatenient  "  of  footway  — 
Watet-works  Clauses  Act  1847  (10  Vict,  c  17). 
ss.  28-34— r^  Metropolis  Water  Act  1852 
(15  4-  16  Vict.  c.  34),  s.  26— r^  Meiropolie 
Water  Act  1871  (34  ^  35  Vict.  c.  118),  ss.  17,  24. 

By  special  Acts,  which  incorporate  the  provieions  of 
tHe  Waterwwks  Clauses  Act  1847  (10  Vict.  c.  17), 
ss.  28-34,  **with  respect  to  the  hredking  up  of 
streets,**  the  East  London  WcUerworks  Company 
are  empowered  to  supply  water  in  a  distri^ 
which  includes  the  parish  of  8t.  Matthew, 
Bethnal  Green. 

By  certain  **  regulations,**  made  hy  the  company 
under  the  Metropolis  Water  Act  1871  (34  ^  35 
Vict.  c.  113),  it  was  provided  titat  every  oonu 
munication  pipe  for  tne  conveyance  of  water  to 
be  supplied  by  the  company  into  any  premises 
shouldhave  at  or  near  its  point  of  entrance  inio 
the  premises,  and  if  desired  by  the  consumer 
within  the  premises,  a  sound,  suitable  etop-valve, 
of  the  screw-down  kind,  with  an  area  of  water-- 
way not  less  tlian  tluU  of  a  half'inch  pipe,  and 
not  greater  than  that  of  the  communiccUion  pipe, 
and  if  placed  in  the  ground  the  stop'val/ve  should 
be  protected  by  a  proper  cover  and  guard-box. 

Held,  that  the  waterworks  company  were  entitled 
to  place  stop-valves,  protected  by  guardrhoxes,  in 
the  public  footway. 

Special  case,  stated  by  consent,  for  the  opinion 
of  the  court,  pursuant  to  the  B.  S.  C.  1880, 
Order  XXXIV. 

1.  The  following  are  the  material  parts  of  the 
plaintiffs*  claim,  as  indorsed  upon  the  writ : 

The  plaintiffs*  claim  is  for  damag^es  for  the  defen- 
dants' removal  of,  and  intexferenoe  with  .... 
certain  oorers  or  gnard-boxes  protecting  the  plaintiffs' 
stop-yalres  in  the  Bethnal  Ghreen-road,  and  elsewhere  in 
the  said  parish.  The  plaintiffs  also  claim  an  injunction 
to  restrain  the  defendants  from  continoing  or  repeating 
snch  remoral  or  interference. 

(«)  Reported  by  H.  D.  Bohsbt,  Esq.,  BMrristar-at-lAir. 
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2.  B7  the  special  Acts  enumerated  in  the 
schedule  to  this  case,  which  incorporate  the  pro- 
yisions  of  the  Waterworks  Claoses  Act  1847, 
ss.  28-34,  "with  respect  to  the  breaking  np  of 
streets,"  the  plaintifPs  are  empowered  to  supply 
water  in  a  di.'^trict  which  includes  the  parish  of 
St.  Matthew,  Bethnal  Green. 

3.  By  the  Metropolis  "Water  Act  1852  (15  &  16 
Yict.  c.  34),  s.  26,  it  was  enacted  as  follows : 

^  26.  It  shall  be  lawf al  for  any  company  from  time  to 
time  (with  the  approval  of  the  Board  of  Trade)  to  make 
rach  regulations  as  shall  be  necessary  or  expedient  for 
the  purpose  of  preTenting'  the  waste  or  misuse  of  water, 
and  therein,  amongfst  other  thinsrs,  to  prescribe  tiie 
rise,  natoro,  and  strength  of  the  pipes,  cooks,  cisterns, 
and  other  apparatus  to  be  used,  and  to  interdict  any 
arranirements,  and  the  use  of  any  pipes,  cocks,  cisterns, 
or  other  apparatus,  which  may  tend  to  such  waste  or 
misuse  as  aforesaid. 

4.  By  the  Metropolis  Water  Act  1871,  ss.  17 
and  24,  it  is  enacted  as  follows : 

17.  Erory  company  shall,  within  six  months  after  the 
passinjr  of  this  Act,  make  regulations  for  the  purposes 
for  which  regulations  may  be  made  under  the  authority 
of  seat.  26  of  the  Metropolis  Water  Act  1852,  and  the 
lyrovisions  of  that  section  shall  apply  also  to  the  preven- 
tion of  nndue  consumption  or  contamination  of  water. 

24.  All  regulations  and  every  repeal  or  alteration 
in  any  regulation  made,  shall,  after  publication  in 
manner  by  the  last  preceding  section  of  this  Act 
directed,  be  binding  upon  and  be  observed  by  all  parties, 
and  shall  be  sufficient  warrant  for  all  persons  acting  under 
the  same,  and  a  company  shall  not  be  bound  under  any 
agreement  to  supply  or  continue  to  supply  water  to  any 
premises  unless  such  regulations  as  are  for  the  time 
being  in  force  are  duly  observed  in  respect  of  those 
premises. 

5.  Regulations  have  accordingly  been  made  by 
the  plaintiffs,  and  having  been  confirmed  by  the 
Board  of  Trade,  have  been  duly  published  by  the 
plaintiffs ;  the  12th  of  the  said  regulations  is  in 
the  following  words : 

Every  communication  pipe  for  the  conveyance  of 
water  to  be  supplied  by  the  company  into  anjr  premises 
shall  have  at  or  near  its  point  of  entrance  into  such 
premifles,  and  if  desired  by  the  consumer  within  such 
pemises,  a  sound,  suitable  stop-valve  of  tiie  screw-down 
nnd^  with  an  area  of  waterway  not  less  than  that  of  a 
half-inch  pipe,  and  not  greater  than  that  of  the  com- 
mnnioation  pipe,  the  sixe  of  the  valve  within  these 
limits  being  at  the  option  of  the  consumer.  If  placed  in 
the  ground  such  "  stop- valve  "  shall  be  protected  by  a 
proper  cover  and  "  guard-box.*' 

6.  The  plaintifffl,  claiming  to  act  nnder  these 
regnlatioiis,  placed  stop-valves  in  the  communica- 
tion pipes  supplying  water  to  certain  houses  in 
Bethnal  Green-road,  and  placed  such  stop-valves 
outside  the  said  houses,  in  the  ground  at  or  near 
the  point  of  entrance  of  such  pipes,  not  within  the 
said  premises,  but  on  the  public  footway.  For 
the  purpose  of  protecting  the  said  stop-valves 
and  obtaining  convenient  access  to  them,  and  of 
detecting  waste,  the  plaintiffs  placed  on  the  pave- 
ment abov6  the  said  stop-valves,  and  on  the 
public  footwav,  certain  covers  and  guard-boxes  as 
provided  by  the  12th  regulation.  The  shape  and 
situation  of  the  said  covers  and  guard-boxes  are 
shown  in  the  plan  which  is  annex^  to  and  forms 
part  of  this  case. 

7.  The  defendants  have  the  control  or  manage* 
ment  of  the  Bethnal  Green-road,  within  3ie 
meaning  of  the  Waterworks  Clauses  Act  1847, 
s.  30,  and  are  the  vestry  under  the  Metropolis 
Management  Act  1855,  ss.  96,  98,  109-114,  and 
the  Metropolis  Management  Amendment  Act  1862, 
8.82. 


8.  The  plaintiffs,  after  completing  the  work  of 
placing  the  covers  and  guard-boxes  mentioned  in 
paragra|)h  6,  filled  in  the  ground  and  reinstated 
and  made  ^ood  the  pavement,  so  far  as  was 
possible  durmg  the  continuance  of  the  covers  and 
guard-boxes,  but  the  footway  was  not  completely 
repaved  in  so  far  as  the  insertion  of  the  guard- 
boxes  as  shown  in  the  plan  was  inconsistent  with 
a  complete  repaving,  but  only  so  far  as  the  exist- 
ence of  the  covers  and  guard-boxes  made  it  in- 
consistent. 

9.  Tlie  defendants  required  the  plaintiffs  com- 
pletely to  repave  those  portions  of  tne  road  which 
they  nad  occupied  by  their  covers  and  guard- 
boxes,  with  the  intent  that  the  pavement  should 
be  as  continuous  as  it  was  before  the  worics  under- 
taken by  the  plaintiffs,  and  the  plaintiffs  declined 
to  do  so,  and  claimed  by  virtue  of  their  special 
Acts,  referred  to  in  the  schedule  to  this  case,  and 
by  virtue  of  the  12th  regulation  made  under  the 
Metropolis  Water  Act  1871,  and  the  other  powers 
thereto  enabling  them»  and  set  out  in  this  case,  to 
fix  the  said  covers  and  guard-boxes  in  the  foot- 
way pavement  as  shown  on  the  plan  hereto 
annexed. 

10.  In  some  instances  in  which  a  stop-valve 
with  cover  and  guard-box  was  placed  in  the  foot- 
way pavement  at  or  near  the  entrance  of  the 
communication  pipe  into  premises,  there  already 
existed  a  stop- valve  placed  inside  the  same  pre- 
mises, and  at  or  near  the  point  of  entrance  of  the 
communication  pipe,  at  the  desire  of  the  consumer 
occupying  such  premises,  and  the  plaintiffs  had 
power,  under  the  said  regulations  and  with  the 
consent  of  the  consumer,  to  place  the  stop-valves 
and  guard-boxes  within  the  premises. 

11.  The  defendants,  claiming  to  act  under  and 
by  virtue  of  the  powers  conferred  by  57  Geo.  3, 
c.  29,  ss.  22,  23,  by  the  Metropolis  Management 
Act  1855,  Rs.  96,  98,  109-114,  and  the  Metropolis 
Manaeement  (Amendment)  Act  1862,  s.  82, 
whereby,  whenever  the  permanent  surface  or  soil 
of  any  street  is  broken  up  or  opened,  the  defen- 
dants, as  pavement  authority,  are  empowered  to 
fill  in  the  ground  and  to  make  good  the  pavement 
or  surface  of  the  street,  removed  the  said  covers 
and  guard-boxes  so  placed  by  the  plaintiffs  in  the 
Bethnal  Green-road,  in  order  to  make  good  the 
pavement  so  broken  up,  and  to  make  the  footway 
pavement  continuously  of  the  same  material  and 
construction  as  it  was  before  the  operations  of 
the  plaintiffs. 

12.  Either  party  is  to  be  at  liberty  to  refer  to 
the  special  Acts  of  the  plaintiffs  and  the  above- 
mentioned  regulations. 

The  question  for  the  opinion  of  the  court  is, 
whether  the  plaintiffs  are  entitled  to  maintain 
this  action. 

If  the  above  question  is  answered  in  the  affirma- 
tive, judgment  is  to  be  entered  for  the  plaintiffs 
for  an  injunction,  and  dama^  to  be  assessed  in 
such  manner  as  the  court  directs ;  if  otherwise, 
the  judgment  is  to  be  entered  for  the  defendants. 
All  questions  of  costs  to  be  in  the  discretion  of 
the  court. 

BirRiaJiard  Wehtter,A.Q.{B.8.Wrig1dynthhim), 
for  the  plaintiffs. — Under  the  Waterworks  Clauses 
Act  of  1847  the  company  have  power  to  break  np  the 
streets  for  the  purpose  of  putting  down  the  pipes 
and  other  things  necessary  for  supplying  water 
to  the  houses  m  their  district.  Tne  case  does 
not  find  that  these  stop-valves  create  a  noisanoe. 
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Beinstating  the  roadway  or  payement  must  mean 
a  reinstatement  with  reference  to  that  which  the 
company  is  aatborised  to  construct,  and  not  an 
actual  replacing  of  the  pavement  with  the  same 
material.  It  is  necessary  for  the  purpose  of 
fulfilling  their  statutory  duty  that  the  company 
should  put  these  stop-vat  yes  in  the  roadway.  They 
have  no  power  to  put  them  on  the  premises  of  the 
occupiers  of  the  houses.  I  submit  that  the  plain- 
tiffs are  entitled  to  judgment. 

Henry  Matthewa,  Q.C.  {Thomae  Seven  with  him) 

for  the  defendants. — ^I  do  not  admit  that  it  is  a 

suitable  stop-valve  within  the  meaning   of  the 

regulation,  and  therefore  may   be    a  nuisance. 

Although  it  is  not  found  as  a  fact  in  the  case 

that  it  is  a  nuisance,  the  court  will  draw  that 

inference  if,  in  the  ordinary  course  of  things,  it 

will  become  a  nuisance : 

K&ni  T,  Worthing  Local  Board,  46  L.  T.  Bep.  N.  S. 
862 ;  10  Q.  B.  DlY.  118. 

It  is  not  necessary  for  the  performance  of 
their  statutory  dut^  that  the  company  should  put 
these  stop-valves  in  the  roadway  or  footway. 
They  are  not  bound  to  put  them  in  at  all  unless 
requested  by  the  occupier  of  any  house,  and  then 
the  company  may  refuse  unless  allowed  to  place 
the  stop-valve  on  the  premises.  Further,  it  is 
incumbent  on  the  company  to  prove  their  right 
by  pointing  to  some  statutory  authority,  and  this 
tney  cannot  do.  They  have  to  rely  on  an  imnlied 
authority,  and  the  court  will  not  make  any  such 
inference  unless  there  is  an  absolute  necessity. 
The  powers  of  the  company  are  clearly  defined  by 
statute,  and  they  must  be  strictly  confined  within 
the  limits  of  such  rights  and  powers. 

Mathew,  J. — ^I  am  of  opinion  here  that  our 
judgment  must  be  that  the  defendants  had  not 
the  right  to  do  what  they  are  stated  to  have 
done  in  this  case,  namely,  as  it  appears  to  me.  to 
prohibit  this  waterworks  company  from  placing 
the  apparatus  described  in  the  case,  and  which 
we  have  seen,  in  the  streets  in  Bethnal  Green, 
the  district  over  which  the  defendants  have  con- 
trol. The  defendants  say  that  they  were  entitled 
to  prevent  the  apparatus  from  being  used  by 
reason  of  the  powers  conferred  upon  them,  in 
regard  to  which  there  is  no  question  that  there 
are  a  variety  of  statutory  powers  by  which 
vestries  are  enabled  to  call  upon  waterworks 
companies,  or  any  other  person  mentioned  in  the 
Act,  who  break  up  the  streets,  to  reinstate  them, 
such  obli^tion  being  described  in  various  ways, 
but  practically  coming  to  this,  that  they  are  to 
reinstate  them  with  the  material  and  in  like 
manner  as  they  were  before.  It  is  agreed  that 
the  apparatus  put  down  here  is  a  suitable  stop- 
valve  of  the  screw-down  kind,  such  stop-valve 
being  protected  by  a  proper  cover  and  guard-box. 
That  16  admitted,  but  it  is  said  when  the  waters 
works  company  put  this  apparatus  down  they 
were  impliedly  violating  toe  previous  statutes 
which  entitled,  the  vestry  to  call  upon  them  to 
reinstate  the  street  in  such  manner  that  it  would 
be  impossible  that  they  should  use  it  as  it  was 
proposed  it  should  be  used.  Now  let  us  apply 
the  Act  of  Parliament  under  which  the  water- 
works company  have  placed  the  apparatus  in 
question  in  the  streets.  The  Act  of  Parliament 
is  one  which  in  most  emphatic  terms  imposes 
upon  the  company  certain  obli^tions.  It  is  the 
Metropolis  Waterworks  Act  1871,  and  the  17th 


section  is :  "  Every  company  shall,  within  six 
months  after  the  passing  of  this  Act,  make 
regulations  for  the  purposes  for  which  regu- 
lations may  be  made  under  the  authority  of 
sect.  26  of  the  Metropolis  Water  Act  1852,  and 
the  provisions  of  that  section  shall  apply  also 
to  tne  preventing  of  undue  consnmption  or 
contamination  of  water ; "  they  are  bound 
to  observe  these  provisions.  Public  purposes  are 
served,  and  I  should  gather  by  that  demand  of 
the  Legislature  that  tnose  regulations  shall  be 
made  to  prevent  undue  consumption  or  contami- 
nation of  water.  To  show  how  extensive  their 
powers  were  meant  to  be,  «nd  how  clearly  it  was 
meant  that  those  powers  should  be  conferred, 
sect.  24  says :  **  All  regulations,  and  every  repeal 
or  alteration  in  any  regulation  made,  shall,  alter 
publication  in  manner  by  the  last  precedine 
section  of  this  Act  directed,  be  binding  upon  and 
be  observed  by  all  parties,  and  shall  be  sufficient 
warrant  for  all  persons  acting  under  the  same, 
and  a  company  shall  not  be  bound  under  any 
afirreement  to  supply,  or  continue  to  supply,  water 
to  any  premises,  unless  such  regulations  as  are 
for  the  time  being  in  force  are  duly  observed  in 
respect  of  those  premises."  That,  of  course, 
means  duly  observed  by  the  occupier  in  respect 
of  the  premises.  Then  under  the  powers  con- 
tained in  their  Act,  and  with  the  sanction  re- 
quired by  the  Board  of  Trade,  the  12th  regulation 
was  passed,  which  is  in  these  terms :  "  Every 
communication  pipe  for  the  conveyance  of  water 
to  be  supplied  by  the  company  into  any  premises, 
shall  have  at  or  near  its  point  of  entrance  into 
such  premises"  (I  omit  tor  the  moment  what 
comes  next)  "  a  sound  suitable  stop- valve,  of  the 
screw-down  kind,  with  an  area  of  waterway  not 
less  than  that  of  a  half -inch  pipe,  and  not  greater 
than  that  of  the  '  communication  pipe,'  the  size  of 
the  valve  within  these  limits  being  at  the  option 
of  the  consumer.  If  placed  on  the  ground  such 
*  stop-valve '  shall  be  protected  by  a  proper  cover 
and  'guard-box.'"  What  is  the  Legislature 
dealing  withP — ^because  this  regulation  has  the 
force  of  a  lcg[islative  enactment.  It  is  dealing 
with  a  street  in  Bethnal  Green,  in  the  centre  6t 
which  would  be  ordinarily  a  main  of  the  water- 
works company,  and  houses  upon  each  side  sup- 
plied from  that  main  by  a  communication  pipe, 
and  apparently  it  was  intended,  dealing  witn  tne 
mains  and  pipes  in  that  position,  and  with  the 
houses  in  tnat  street,  that  there  should  be 
put  at  or  near  the  point  of  entrance  into 
the  premises  a  sound  and  suitable  stop-valve, 
whicn  has  been  already  described,  and  of 
which  we  have  had  a  specimen  before  us.  Now, 
did  that  impl^  that  that  apparatus  in  question 
might  be  put  m  the  roadway  P  Where  else  was 
it  to  be  put  P  Where  else  could  it  be  put  P  It 
could  only  be  put,  if  not  in  the  roadway,  upon  the 
premises  of  the  consumer.  Was  there  any  right 
to  put  it  upon  the  premises  of  the  consumer  P 
If  you  turn  to  the  regulation  there  is  no  doubt 
about  it.  The  waterworks  company  are  not 
entitled  to  have  this  apparatus  put  upon  the 
premises  of  the  consumer,  because  the  regulation 
contains,  as  if  in  parenthesis,  the  few  words  I 
have  already  omitted,  and  which  I  will  now 
retA,  "  And  if  desired  by  the  oonsumer,  within 
such  premises."  That  being  so,  it  appears  to  me 
there  is  a  right  in  the  consumer  to  call  upon  the 
waterworks  company  to  put  it  within  his  premises; 
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bat  if  not,  it  left  them  the  right  to  pat  the 
apparatus  where  alone  it  coald  be  pat,  namely, 
oatside  the  premises,  and  therefore  in  the  street. 
That  appears  to  me  to  be  the  clear  constraction 
of  the  section,  and  as  a  general  rale  the  appa- 
ratus woald  be  pat  in  the  street  oatside  the 
premises,  and  that  mast  have  been  clear  to  those 
who  framed  the  regulation,  and  those  who 
sanctioned  it,  because  the  stop-valve  is  intended 
to  be  used  daring  the  night  as  well  as  day,  and 
if  it  were  used  at  night,  being  placed  upon  the 
consumer's  premises,  it  might  turn  out  to  be 
a  great  inconvenience  and  annoyance.  Seeing 
the  apparatus  before  us,  we  are  asked  to  say  that 
it  must  be  an  inconvenience,  and  must  be  a 
nuisance.  The  case  does  not  find  anything  of  the 
sort,  and  speaking  for  myself  I  do  not  see  how  it 
could  be  a  nuisance  in  its  present  condition,  and 
the  pavement  in  its  neighbourhood  brought  flush 
to  tne  top,  and  a  proper  euard;  but  whether  that 
be  so  or  not,  I  am  satisfied  it  was  not  intended, 
because  of  those  old  powers  which  these  parochial 
authorities  possessed  as  if  by  a  side  wina — and  I 
nse  that  expression  because  it  has  been  used  in 
the  course  of  the  argument — ^to  control  the  opera- 
tion of  these  regulations,  and  deprive  the  water- 
works company  practicallv  of  the  right  of  doing 
that  which  acconiing  to  tnis  regulation  the^  may 
do.  That  being  my  view  of  the  construction  of 
this  regulation  my  judgment  must  be  for  the 
plaintifEs. 

Smith,  J. — I  am  entirely  of  the  same  opinion, 
and    have  very   little    to   add.     I  will  not   go 
over  that  part  of  the  case  my  learned  brother 
has   dealt   with,  namely,  the  true  construction 
of  the  regulation,  because  I  a^^e  with  every 
word  he  has  said,  and  have  nothmg  to  add.    But 
I  also  wish  to  give  a  reason  why  I  think,  assuming 
the  construction  which  my  learned  brother  puts 
Tipon  it  is  the  right  one,  it  can  be  demonstrated 
that  Mr.  Matthews'  clients  are  wroncr.    There  are 
two  Acts  of    Parliament  which    deal   with  the 
taking  up  and  reinstating  of  streets,  and  one  is 
the  Waterworks  Act  1847,  which  Act  without 
reading  the  section  says,  if  you  take  up  a  street 
you  shall  reinstate  it  as  it  was  before,  "  and  make 
good  the  road,  or  pavement,  or  the  sewer,  drain, 
or  tunnel  so  opened  or  broken  up,  and  carry 
away  the  rubbisn  occasioned  thereby."    Accord- 
ing to  that,  when  a  gas  or  waterworks  company 
take  up  a  street  they  are  to  reinstate  it.    Now, 
in  that  statute  of  1847,  there  was  power  to  lay  down 
a  fire-plug,  and  I  only  mention  that  in  passing. 
Then  there  is  an  Act  of  Parliament  which  applies 
to  the  vestry,  Mr.  Matthews'  clients,  and  sects. 
109, 110,  and  111  deal  with  this  matter,  sect.  111 
being  the  strongest,  which  says,  "  If  any  water- 
works company  takes  up  a  street  for  the  purpose 
of  their  undertaking"  (which   this  waterworks 
company  did,  and  it  is  conceded  that  they  were 
not  wrong   in  that),  "the  waterworks  company 
shall  reinstate  the  street,  or  else  be  liable  to  a 
penalty  of  51. ; "  and  then  the  section  goes  on  and 
adds,  *'  and  no  such  pavement  shall  be  considered 
to  have  been  reinstated  in  a  proper  and  substantial 
manner  by  any  such  company,  or  other  person, 
unless  the  same  have  been  reinstated  with  the 
same  or  similar  materials  of  the  like  qua4ty  and 
thickness,  and  cemented  and  bound  together  in 
the  same  or  in  an  equally  substantial  manner  as 
those  of  which  it  was  composed,  in  such  manner 
as  is  satisfactory  to  the  vestry  or  board."    That 
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was  the  Act  that  was  passed  in  1855.  Now,  I  ask 
myself  this :  supposing  in  the  year  1856  or  after- 
wards, a  waterworks  company  took  up  the  streets, 
and  laid  down  a  main,  and  put  in  a  fire-plug 
(they  would  be  entitled  to  do  that  under  the  Act 
of  1847),  could  it  be  said  because  they  left  the 
fire-plug,  as  they  were  entitled  to  make  it,  flush 
with  the  street,  that  they  have  not  reinstated  the 
street  P  It  seems  to  me  that  it  would  be  impos- 
sible  to  ar^e  that  point,  and  Mr.  Matthews  very 
properly  did  not ;  out  what  he  says  is :  "  The 
meaning  of  this  regulation  is  not  to  give  a  right 
in  the  same  way  as  the  sections  of  the  Act  of  1847 
gave  the  right  to  a  water  company  to  lay  down 
a  fire-plug."  My  brother  Mathew  has  pointed 
out  how  he  thinks  it  does  give  the  right  to  lay 
down  a  fire-plug  in  the  Act  of  1847.  I  think  the 
Attorney-General  is  right  in  his  contention  when 
he  says,  both  dealing  with  the  Act  of  1847  and 
the  Act  of  1855,  that  reinstatement  must  mean 
ordinary  reinstatement  in  reference  to  that 
which  a  company  is  authorised  to  construct.  I 
think  that  is  the  proper  construction,  and,  in  my 
opinion,  the  plaintiffs  are  entitled  to  judgment. 

Judgment  for  the  plavntiff9. 

Solicitors  for  the  plaintiff,  Birehama, 
Solicitor  for  the  defendant,  Robert  Voas. 


Monda/y,  Nov.  2,  1885. 

(Before  Lord  Coleridge,  C.J.,  Geote  and 

Cave,  JJ.) 

Wells  (app.)  t;.  Stanpoeth  (resp.).  (a) 
Election  law-^Parliamentary  reaistration — Oounty 
vote — Occupiers*  and  lodgers  cZa»w*--OmM«ton 
by  overseers  to  sign  and  publish  lists  of,  in  due  time 
^-Effect  of  su^h  omission  on  validity  of  claims 
-^Registration  Act  1885  {48  Vict.  c.  15),  s.  18, 
and  sched.  2,  part  2,  para^aphs  42,  43,  44,  and 
4&^Registration  Act  1844  (6  Vict.  c.  18),  s.  38. 

Overseers,  having  received  in  due  time  claymsfrom 
persons  claiming  to  be  registered  in  the  occupiers* 
tdst,  and  also  from  persons  claiming  to  be  regiS' 
tered  as  lodgers  bvt  not  comprised  in  the  old 
lodgers'  Ust,  omitted  to  sign  cmd  publish  the  lists 
of  such  claims  respectivety  until  three  days  after 
the  Hme  {the  Qhth  Aug.)  specified  for  that  purpose 
in  sched.  2  part  2,  par.  43  of  the  Registration 
Act  1885  (48  Vict.  c.  15)  and  it  was 
Held,    by    the    Queen's    Bench     Division    {Lord 
Coleridge,  GJ.,'  drove  and  Cave,  JJ.),  affirming 
the  decision  of  the  revising  barrister,  that  the 
claims  of  the  several  persons  to  be  registered,  and 
their  right  to  thefroMchise,  were  not  invalidated 
by  sv>ch  omission  on  the  part  of  the  overseers. 
Case  stated,  on  appeal  from  the  decision  of  ^a 
revising  barrister,  for  the  opinion  of  the  Queen's 
Bench  Division  of  the  High  Court  of  Justice : — 
1.  At  a  court  held  by  one  of  the  barristers 
appointed  to  revise  the  lists  of  voters  for  the 
county  of  Middlesex,  the  following  lists  among 
others,  which  had  been  forwarded  to  the  barrister 
by  the  clerk  of  the  peace,  now  came  before  him 
for  revision :  (a.)  A  supplemental  list  of  occupiers' 
claims  in   respect  of  property  situated  in  the 
Homsey  polling  district  of  the  Homsey  division 
of  Middleser.    (6.)  A  supplemental  list  of  occu- 
piers' claims  in  respect  oi  property  situate  in  the 

(a)  Bepoitad  by  Hbnbt  Lkigh,  Emi.,  Barristor-at-Law. 
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South  Homsej  polling  district  of  the  said  divi- 
sion. (6.)  A  supplemental  list  of  lodeer  claimants 
(not  already  on  the  register)  in  tne  parish  of 
Homsey  in  the  said  Homsey  polling  district,  (d.) 
A  supplemental  list  of  loiager  chiimants  (not 
already  on  the  register)  in  the  said  South  Homsey 
polling  district. 

2.  llie  said  lists  are  hereunto  annexed,  and  are 
marked  respectively  A.,  B.,  C,  and  D. 

3.  The  overseers  of  the  parish  of  Homsey  re- 
ceived all  the  said  claims  in  due  and  proper  time, 
but  the  said  overseers  did  not  sign  or  puolish  the 
said  supplemental  lists  of  claims,  or  any  of  them, 
on  or  bexore  the  25th  Aug.  1885,  and  they  did  not 
sign  or  publish  the  said  supplemental  lists,  or 
any  of  them,  until  two  or  three  days  after  the 
flaid  25th  Aug. 

4.  It  was  contended,  on  behalf  of  the  appellant, 
before  the  revising  barrister,  that '  the  oarrister 
had  no  power  to  accept,  revise,  or  allow  the  said 
supplemental  lists,  or  any  of  them,  on  the  ground 
that  the  said  supplemental  lists  had  not  been 
signed  or  publisned  by  the  said  overseers,  in 
accordance  with  precepts  Nos.  48  and  45  in  the  2nd 
schedule,  part  2,  to  48  Vict.  c.  15. 

5.  The  revising  barrister  decided  that  a  dis- 
regard^ of  the  ^said  precepts  Nos.  43  and  45  did 
not  of  itself  invalidate  the  said  supplemental  lists, 
and  he  disallowed  the  objection  and  revised  and 
allowed  the  said  supplemental  lists  of  claims, 
together  with  the  other  lists  forwarded  to  him  by 
the  clerk  of  the  peace,  and  thereupon  the  objector 
appealed  from  such  decision. 

The  following  paragraphs  of  the  precept  of  the 
clerk  of  the  peace  to  the  overseers  in  schedule  2, 
part  2,  to  the  Begistration  Act  1885  are  material. 

Paragraph  42  directs  that 

On  or  before  the  25th  day  of  Angast  next  the 
overseen  are  to  make  out  (in  aocordanoe  witii  para- 
ffraphfl  9  to  17  of  this  precept,  and  according  to 
uie  forms  sent  herewith)  ooonpiers'  and  lodgpers'  claims 
lists,  that  is  to  say,  lists  containing  tJie  name  of 
evexy  person  who  has  given  or  oansed  to  be  given  to 
yon  or  any  one  of  you,  on  or  before  the  20th  day  of 
Angnst  next,  notice  of  his  claim  to  be  registered  in  any 
list  of  voters  for  yonr  parish  (or  township)  in  respect  of 
a  501.  rental,  101.  ooonpation,  honseh<ud,  or  lodger 
(inalifioation,  making  separate  lists  of  (a)  persons  claim- 
ing to  be  renstered  on  the  ooonpiers'  list,  and  (h)  persons 
claiming  to  oe  registered  as  lodgers  bnt  not  comprised 
in  the  old  lodgers'  list. 

By  paragraph  43  a  copy  of  every  list  made  by 
the  overseers  in  pursuance  of  paragraph  42  is  to 
be  signed  and  published  by  them  on  or  oefore  the 
25th  Aug.  next. 

Fantfraph  44  directs  the  overseers  to  keep  a 
copy  01  each  list  signed  by  them,tind  during  the 
fourteen  days  next  after  the  25th  Aug.  next  to 
allow  the  same,  and  also  the  original  notices  of 
claims  and  objections,  to  be  open  to  public  inspec- 
tion, Ac, 

^  By  paragraph  45  a  copy  of  each  of  the  occu- 
piers' and  loagers'  claim  and  objection  Usts,  so 
made  and  signed  by  the  overseers  as  aforesaid,  is 
to  be  delivered  by  them  to  the  clerk  of  the  peace 
on  or  before  the  said  25th  Aug. 

By  sect.  18  of  the  Registration  Act  1885,  the 
forms  and  instrucfcions  in  the  2nd  and  3rd  sche- 
dule to  the  Act  are  to  be  observed  and  used  in  all 
cases  to  which  they  apply,  and  to  be  substituted  for 
the  forms,  instructions,  and  directions  contained 
in  the  previous  Parliamentary  Begistration  and 
Bepresentation  of  the  People  Acts,  respectively. 


from  the  year  1843  to  1884  both  inclusive,  and  it 
is  by  the  same  section  provided  that  "  a  disregard 
of  any  form  or  instruction  shall  not  of  itself 
invalidate  any  list,  notice  or  other  thing." 

The  Parliamentary  Begistration  Act  1843  (6 
Yict.  c.  18),  sect.  38,  enacts  that 

The  revising  barrister  shall  insert  in  any  list  of  voters 
for  any  city  or  borongh  the  name  of  every  peraon 
omitted,  who  shall  be  proved  to  the  satisfaofaon  of 
snoh  barrister  to  have  given  due  notice  of  his  claim  to 
be  inserted  in  snoh  list  and  to  have  been  entitled,  on  the 
last  (now  the  15th)  di^  of  Jnly^  then  next  preceoinir,  to 
have  his  name  inserted  therein  in  respect  of  the  qnaliii- 
cation  described  in  snch  notice  of  claim. 

Qrantham,  Q.G.  (with  him  was  JuUan  Rohifu) 
appeared  for  the  appellant  objector. — The  ques- 
tion involved  in  the  present  case  was,  though  of 
a  technical  nature,  an  important  one,  not  only  aa 
regarded  some  400  claimants  in  this  particular 
instance,  but  as  affecting  the  cases  of  claimants 
in  general.  These  supplemental  lists  of  claimants 
were  sent  in  to,  and  received  by,  the  overseers  in 
due  time,  and,  according  to  the  instructions  to 
the  overseers  contained  in  the  clerk  of  the 
peace's  precept,  part  2  in  schedule  2  of  the 
Begistration  Act  1885,  the  overseers  were  bound 
to  sign  and  publish  the  said  lists  on  or  before  the 
25th  Aug.  Instead  of  that,  however,  the  lists 
were  not  signed  or  published  until  the  28th  Aug. 
Moreover,  a  copy  of  such  lists,  signed  by  the 
overseers,  and  also  the  original  notices  of  claims, 
&c.,  are  to  be  open  to  puolic  inspectioD  during 
the  fourteen  days  next  after  the  25th  Au^.  (see 
paragraph  44  of  the  precept).  The  omission, 
therefore;  to  observe  the  directions  of  the  statute 
was  a  material  one.  [Cave,  J. — What  do  you  say 
to  sect.  38  of  the  Begistration  Act  18m,  that 
**  the  barrister  shall  insert  the  name  of  any 
person  who  shall  have  given  due  notice  P'j 
That  is  not  in  point.  It  must  be  due  notice,  and 
with  publication.  [Cave,  J. — ^The  section  says 
nothing  about  publication.]    By  the  omission  to 

fiublish  in  due  time  6ther  electors  are  prejudiced. 
Cave,  J. — ^They  may  object  at  the  revision  court 
under  sect.  89  of  the  Act  of  1843.]  That  is  so,  but 
by  non-publication  at  the  proper  date  they  are 
deprived  of  the  full  and  proper  time  for  making 
inquiries. 

Sir  Henry  fames,  Q.C.  (with  H.  Greenwood), 
who  appeared  contra  for  the  respondent,  were  not 
called  on  to  argue ;  but  were  prepared  to 
contend  that  non-signature  by  overseers  did 
not  invalidate  the  lists,  sect.  18  of  the  Act  of 
1843  being  onW  directory  as  regards  signing 
the  lists  (see  Morgan  v.  Parry,  K.  &  G.  53 ; 
17  C.  B.  334;  25  L.  J.  144,  C.  P.);  and  that 
sect.  27  of  that  Act  remedied  an  omission  to 
make  out  or  to  |)ublish  the  list  bv  declaring  that 
the  old  or  previous  year's  list  should  remain  in 
force.  They  observed  also  that  the  appellant's 
argument,  if  upheld,  would  enable  overseers  to 
disfranchise  a  whole  parish. 

Lord  Coleridge,  C.J. — ^I  am  clearly  of  opinion 
that  the  revising  barrister  was  right  in  his 
decision,  and  that  the  objection  taken  at  the 
Revision  Court  by  the  appellant  was  an  invalid 
one.  It  has  been  laid  down  and  acted  upon  over 
and  over  again  as  a  general  principle,  that 
persons  who  have  themselves  omitted  notning,  but 
nave  done  all  that  they  are  called  upon  by  the 
statute  to  do,  are  not  to  be  deprived  of  their 
votes  by  reason  merely  of  the  neglect  or  omission 
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of  the  oyerseera  to  do  something.  In  the  present 
case  it  is  said  that  a  large  number  of  persons  are 
to  lose  their  votes  not  oecanse  they  themselves 
have  omitted  to  do  anything,  but  simply  because 
the  overseers  have  failed  to  do  their  dnty  in  due 
time.  The  consequences  of  our  so  holding  and 
vielding  to  the  appellant's  objection  here  would 
be  very  disastrous,  involving  the  disfranchise- 
ment 01  large  numbers  of  voters,  and  possibly  of  a 
whole  parisn,  by  the  mere  omission  of  the  over- 
seers to  publish  tho  lists  in  proper  time,  although 
the  voters  had  themselves  oone  all  that  was 
required  of  them.  Now,  even  if  the  statates  were 
silent  on  this  point,  it  would  require  very  strong 
arguments  to  show  such  an  intention  on  the  part 
of  the  Legislature,  and  to  induce  this  court  to 
uphold  a  contention  fraught  with  such  mis- 
chievous and  disastrous  conseauences.  But 
the  statutes  are  not  silent  upon  tne  subject,  for, 
in  the  first  place,  sect.  38  of  the  Act  of  1843 
imperatively  enacts  that  the  revising  barrister 
AaU  insert  on  the  list  the  names  of  any  persons 
omitted  who  shall  have  given  due  notice  of  their 
daims  and  whose  qualification  shall  be  proved  to  his 
aatis&ction.  That  section  has  not  been  repealed 
and  LB  still  in  force,  and  the  claimants  here  did 
everything  that  the  statutes  required  them  to  do, 
the  omission  of  publication  being  the  act  and 
omission  of  the  overseers.  In  addition  to  that, 
we  now  have  the  Registration  Act  of  1885,  by 
sect.  18  of  which  new  forms  and  instructions,  which 
are  set  out  in  the  schedule  of  the  Act,  are  substi- 
tuted and  directed  to  be  used  in  all  cases  to  which 
they  apply  in  the  place  of  the  forms  and  instruc- 
tions contained  in  the  previous  Representation 
and  Registration  Acts,  and  by  which  section 
it  is  expresslv  provided  that  the  mere  disregard 
of  any  of  such  new  forms  and  instructions  shall 
not  mvalidate  any  list  or  notice.  These  lists 
therefore  in  the  present  instance  were  not  invali- 
dated, and  the  oarrister's  decision  being  right 
must  be  affirmed  and  the  appeal  dismissed. 
Gkots  and  Cavs,  JJ.  concurred. 

Judgment  for    ths  respondent,  affi/rming    the 
decinon  of  the  revieing  barrister. 

Solicitors  for  the  appellant,  Dubois,  Beid,  and 
Williams. 

Solicitors  for  tho  respondent,  Corbin  and 
Qrsener. 


Thursday,  July  2, 1885. 

(Before  Lord  Colebidge,  C.J.,  Grovn,  Denman, 

and  Mathew,  J  J.) 

The  School  Boabd  fok  London  (apps.)  v. 
Wood  (resp.).  (a) 

Bkmmiia/ry  Education  Acts  1870  amd  1876  (33  &• 
84  Vict,  c  75,  s.  74,  and  39  ^  40  Viet.  c.  79,  s.  i) 
'^Bye-laws  under — Prescribed  fees  for  instruc- 
iwn  in  board  school — Parent  sendmg  child  to 
sdiocl  mthatit  paAfvna  the  fee^ChUd  admitted 
amdinstruded — LidbtUty  of  pctrent  to  penalty  for 
hreach  of  bye^laW'^Meamng  of  "  catLsvng  child 
to  aUend  school  "^^Effective  aitendcmee  under  the 
Act,  whtU  is. 

^he  mpeUoMts,  the  London  School  Board,  hammg, 
wiaer  the  profrisions  of  sect.  74  of  ihe  Elementary 
^dfSMstiofn  Act  1870,  made  cerUUn  bye-lovws,  inter 
a^M  (1)  requiring  the  parent  of  every  child,  of 

(4  Btported  hj  'Bxm  Ln«R.  Esq.,  BftiriBter-  *l-Law. 


not  lees  tham  five  nor  more  ihcun  ihUieen  years 
of  age,  to  cause  such  chiJd  to  aUend  school  uniese 
mere  be  sows  rea.8onable  eoicusefor  non-oMendanee  ; 
ajid  (2)  rendervng  a  parent  liahle  on  swmmary 
cowuictionfoT  breach  qf  any  bye-law  to  a  penalty  ; 
and  hcbving  also,  toith  the  consent  of  the  Educa* 
tion  Department,  prescribed  a  weekly  fee  of  one 
penny  to  be  paid  by  each  child,  the  respondent 
sent  his  child  of  ten  years  old  to  one  qf  the 
appellants*  board  schools  at  which  the  chila  was 
admitted  and  instructed,  notwithstanding  that 
the  respondent,  though  able  to  pay  the  prescribed 
fee,  haa  not  sent  or  paid  it. 

Upon  a  case  stated  by  a  metropolitan  m,agistrate 
who,  under  ihe  drcvmstances  above  mentioned, 
disnUssed  a  summons  against  the  respondent  for 
"unlawfully  neglecting  to  cause  his  child  to 
attend  school,  there  being  no  reasonahle  espouse 
for  such  non-attendance,"  it  was 

Held,  by  Lord  Coleridge,  OJ^,  Qrove,  Denman,  and 
MatMW,  JJ.,  thai  thedecision  of  the  magietrale  was 
wror^,  and  that  the  respondent,  by  not  sending  the 
child  with  the  prescribed  fee,  necessary  as  a  condi' 
tion  precedent  to  its  right  to  admission  and  inetruc' 
tion  at  the  school,  had  net  "  caused  the  chUd  to 
attend  school "  within  the  meaning  and  intention 
of  the  Education  Acts  and  the  oye-loMs  made 
under  them,  and  was  ther^ore  liable  on  summary 
conviction  to  the  penalty  imposed  by  the  statute 
for  a  breach  of  the  bye-law, 

Saunders  v.  Richardson,  in  the  Queen^s  Bench 
Division  (45  L.  T.  Bep.  N.  8.  319;  7  Q.  B.  Dio. 
388 ;  50  L.  J.  137,  Mag.  Gas.),  The  School  Board 
for  London  v.  Wright,  in  the  Court  of  Appeal 
(50  L.  T.  Bep.  N.  8.  606;  12  Q.  B.  Div.  578;  53 
L.  J.  266,  Q.  B.),  discussed  and  followed. 

Case  stated  by  a  metropolitan  mi^gistrate,  at  the 
request  of  the  appellants  dissatisfied  with  his 
determination  upon  the  question  of  law  arising 
before  him  at  the  police«court  on  the  19th  Sept. 
1884,  as  hereinafter  stated  :— 

1.  Upon  the  hearing  of  a  summons,  taken  out 
by  an  officer  of  the  appellants  on  their  behalf, 
against  the  respondent,  under  the  bye-laws  made 
by  the  appellants  in  pursuance  of  the  powers  con- 
ferred on  them  by  sect.  74  of  the  Elementary 
Education  Act  1870  (33  A  84  Vict.  c.  75),  as 
amended  by  the  Elementary  Education  Act  1876 
(39  &  40  Vict.  c.  79),  on  the  ground  that  the 
respondent,  residing  within  the  district  of  the 
saia  School  Board  for  London,  and  being  a  parent 
of  a  certain  child  residing  with  him,  and  being 
not  less  than  five  nor  more  than  thirteen  years  of 
age,  did  unlawfully  neglect  and  omit  to  cause  the 
said  child  to  attend  school  on  the  2nd  Sept.  1884, 
and  on  the  9bh  Sept.  1884,  and  on  divers  other 
days,  as  reouired  oy  the  bye-laws  of  the  said 
School  Buara  for  London,  there  being  no  reason- 
able excuse  for  non-attendance  according  to  the 
said  bye-laws,  the  said  magistrate  dismissed 
the  said  summons. 

2.  The  following  facts  were  proved  before  him : 

(a)  The  child  being  of  the  age  of  ten  years, 
was  sent  by  the  respondent  to  tne  board  school 
in  Mansfield-place  on  Monday,  the  2nd  Sept.,  and 
on  Monday,  tne  9th  Sept.,  but  the  respondent  did 
not  pay  the  fee  of  one  penny  due  and  payable 
on  each  of  those  days  respectively,  being  the 
weekly  fee  prescribed  by  the  said  School  Board 
with  the  consent  of  the  Bdncation  Depart* 
ment. 
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(5)  The  respondent  did  not  appear  before  the 
magistrate^  nor  was  the  board  represented  by 
counsel  or  attorney,  although  the  case  was  put 
forward  as  a  test  case. 

(c)  The  respondent  was  in  a  position  to  pay  the 
said  fees,  but  at  the  time  of  the  hearing  of  the 
summons  they  had  not  been  paid. 

(d)  The  said  child  was  not  excluded  from  the 
school  br  reason  of  the  nonpayment,  but  was 
admitted  thereto  and  received  instruction 
therein. 

3.  It  was  contended  on  the  part  of  the  ap- 
pellants that,  although,  as  a  matter  of  fact,  the 
child  had  been  admitted  at  the  school  and 
received  instruction  therein,  the  respondent  had 
not  complied  with  the  bye-law  and  had  not 
caused  the  child  to  attend  the  school  within  the 
meaning  of  the  Act,  inasmuch  as  he  did  not  pay 
the  school  fee,  the  payment  of  which  fee  was 
a^  condition  precedent  to  the  parent's  having  a 
right  to  require  that  the  child  should  be 
aomitted  into  the  school.  It  was  urged  that,  bv 
not  causing  the  child  to  attend  the  school  witn 
the  fee,  the  respondent  had  broken  the  bye-law 
and  made  himself  liable  to  a  penalty,  and  tlmt 
then,  his  offence  against  the  law  beins  thus 
complete,  the  subsequent  conduct  (S  the 
appeilanto  in  admitting  and  instructing  the  child 
was  a  mere  act  of  grace  and  could  not  affect  the 
criminality  of  the  respondent.  The  appellants 
contended  also  that  they  were  justified  m  their 
view  by  the  terms  of  the  iudgment  given  by  the 
full  Divisional  Court  in  the  case  of  Saunas  v. 
Richardson  (ubi  sup,).  The  defendant  in  that 
case  sent  his  chila  to  school  without  the  fee— 
the  child  was  excluded,  and  it  was  held  that  the 
parent  was  liable  to  be  convicted  for  a  breach  of 
the  bye-law,  on  the  ground  that  the  word 
"  attend  "  means  effective  attendance,  and  is  not 
satisfied  by  merely  sending  the  child  to  the  door  of 
the  school.  The  appellants  also  relied  upon  the 
terms  of  the  judflnnent  nven  by  the  Appeal  Court 
in  the  case  of  The  School  Board  for  London  v. 
Wright  (vhi  «ifp.),  which  decided  that  the  appellant 
could  not  recover  by  action  fees  in  arrear  and 
unpaid  from  the  parent  of  a  child  who  had 
attended  one  of  their  schools  and  received  instruc- 
tion therein ;  and  the  appellants  quoted  specially 
the  following  words  in  tne  judgment  in  that  case : 
"  We  are  of  opinion  that  it  was  the  duty  of  the 
parent,  when  sending  his  child  to  the  board 
school,  to  pay  the  prescribed  school  fees,  and 
that  having  failed  to  perform  that  duty,  he 
did  not  cause  the  child  to  attend  the  school 
within  the  intent  and  meaning  of  the  Education 
Acts." 

The  magistrate  was  of  opinion : 

1.  That  the  respondent  having  sent,  and  the 
child  having  in  fact  been  admitted  into  the 
school,  and  received  education  therein,  the  respon- 
dent could  not  be  convicted  of  wilfully  omitting 
and  neglecting  to  cause  the  child  to  attend  school, 
within  the  meaning  of  the  words  of  the  bye-law, 
and  the  summons  &amed  thereon. 

2.  That  the  case  of  Sawiders  v.  Richa/rdeon  {ubi 
sup.)  was  an  authority  against  rather  than  in 
favour  of  the  contention  of  the  appellants,  inas- 
much as  the  decision  in  that  case  turned  entirely 
upon  the  fact  that  the  child  had  not  attended 
school ;  whereas,  if  the  court  had  been  of  opinion 
that  the  offence  on  the  part  of  the  parent  was 


complete  when  he  neglected  to  pay  the  fee,  whether 
the  child  attended  school  or  not,  it  would  have 
been  unnecessary  for  the  court  to  consider  the 
latter  point.  And  in  that  case  the  court  pkunly 
intimated  that  there  was  no  power  to  make  a 
bye-law  to  enforce  the  payment  of  fees,  which  led 
the  School  Board  to  endeavour  to  recover  the  fees 
which  were  unpaid  by  action  in  the  Coimty 
Court. 

3.  That  although  the  words  relied  upon  in  the 
judgment  of  Baegallay,  L.J.  when  deciding  the 
case  of  The  LoTMon  School  Board  v.  Wright  (ubi 
sup.)  would,  if  taken  alone,  favour  the  contention 
of  the  appellants,  yet  the  sense  in  which  they 
were  usckT  was  explained  by  the  reference  made 
immediately  afterwards  to  the  case  of  Satmders 
V.  Buihardson  (ubi  sup.),  and  the  next  paragraph 
in  the  judgment,  which  is  as  follows :  "  If  the  ae- 
fendant's  daughter  had  been  refused  admission  into 
the  school,  on  the  ground  that  she  had  not  brought 
the  fee  with  her,  we  entertain  no  doubt  that  on 
his  continued  refusal  to  pay  it  the  defendant 
would  have  been  liable  to  have  been  convicted 
under  the  4th  bye-law  for  non-observance  of  the 
2nd."  And,  moreover,  in  that  case  the  court  had 
to  decide  an  entirely  different  question  from  that 
raised  in  the  present  case. 

4.  That  there  is  nothing  in  the  Act  or  the  bye- 
laws  which  says  that,  when  there  is  an  effective 
attendance  of  a  child  at  school,  the  nonpayment 
of  the  fees  by  the  parent  is  an  offence  for  which 
he  can  be  punishea  by  the  infliction  of  a  fine. 

The  magistrate,  therefore,  on  those  several 
grounds,  dismissed  the  summons,  and  the  ques- 
tion of  law  upon  which  this  case  is  stated  for  the 
opinion  of  the  court  is,  whether  he  was  justified 
in  dismissing  the  sommons.  If  he  was  justified 
the  dismissal  is  to  stand ;  if  he  was  not  justified 
the  case  is  to  be  remitted  to  him  to  be  dealt  with 
according  to  law. 

The  following  are  the  sections  of  the  several 
Elementary  Education  Acts  which  are  material  : 

The  Education  Act  of  1870  (33  &  34  Vict.  c.  75), 
s.  17,  enacts  that, 

Every  ohild  attending  a  school  provided  by  any  school 
board  shall  pay  such  weekly  fee  as  may  be  prescribed  by 
the  school  board,  with  the  consent  of  the  Ednoation 
Department ;  bnt  the  school  board  may  from  time  to 
lime,  for  a  renewable  period  not  exceeding  six  months  in 
the  case  of  any  child,  remit  the  whole  or  any  part  of 
snoh  fee  in  the  case  of  any  child  when  they  are  of 
opinion  that  the  parent  of  such  child  is  nnable  from 
poverty  to  pay  the  same. 

By  sect.  74 : 

Every  school  board  may  from  time  to  time,  with  the 
approval  of  the  Education  Department,  make  bye-laws 
for  all  or  any  of  the  following  porposes :  (1)  Requiring 
the  parents  of  snoh  children  of  sn<w  age  not  less  than 
five  nor  more  than  thirteen  years  as  may  be  fixed  by 
bye-laws,  to  cause  such  children,  unless  tnere  be  some 
reasonable  excuse,  to  attend  school.  (2)  Determining 
the  time  during  which  children  are  so  to  attend  sohool. 
.  .  .  .  (8)  Providing  for  the  remission  of  YNiyment 
of  the  whole  or  any  part  of  the  fees  of  any  child  where 
the  parent  satiysfies  the  school  board  that  he  is  unable 
from  poverty  to  pay  the  same.  (4)  Imposing  penalties 
for  the  breach  of  any  bye-laws. 

And  by  the  same  section  (74)  it  was  farther 

enacted  that. 

Any  proceeding  to  enforce  anv  bye-law  may  be  taken, 
and  any  penalty  for  the  breach  ox  any  bye-law  may  be 
recoYered  in  a  summarr  manner ;  but  no  penaltv  imposed 
for  the  breach  of  any  bye-law  shall  exceed  such  amount 
I  as,  with  the  costs,  will  amount  to  5«.  for  each  cdfence. 
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By  the  Act  of  1873  (36  &  37  Yict.  c.  86),  b,  24, 
sub-sect.  3,  it  is  enacted  that, 

In  any  prooeeding  for  an  offenoe  under  a  bye-law  the 
oonrt  may,  instead  of  inflicting  a  penalty,  make  an 
order  directing  that  the  child  shall  attend  school,  and 
that,  if  he  fail  so  to  do,  the  person  on  whom  snoh 
order  is  made  shall  pav  a  penalty  not  exceeding  the 
penalty  to  which  he  is  liable  for  failing  to  comply  with 
the  bye-laws. 

The  Elementary  Education  Act  1876  (39  &  40 
Vict.  c.  79)  enacts  (sect.  4)  that. 

It  shall  be  the  duty  of  the  parent  of  erery  child  to 
eaose  snch  child  to  receiye  effeotiye  instmction  in 
readmg,  writing,  and  arithmetic,  and  if  such  parent 
fidl  to  perform  snch  duty  he  shall  be  liable  to  such 
otders  and  penalties  as  are  provided  by  this  Act. 

And  by  sect.  23  it  is  enacted  that. 

For  the  pnrposes  of  this  Act  sect.  74  of  the  Elementary 
Edncation  Act  1870,  and  all  enactments  of  that  or  any 
other  Act  relating  to  bye-laws  nnder  that  Act,  shall  be 
eonstmed  as  U  "^school  board  "  included  the  authority 
authorised  by  this  Act  to  make  bye-laws.  .... 
And  fiuther  on,  it  is  provided  that  it  shall  be  the 
dutr  of  eveiT  local  authority  to  enforce  the  bye-laws 
made  l^  tiiat  authority  in  pursuance  of  sect.  74  of  the 
Elementary  Education  Act  i870.  « 

The  bye-law  in  question  follows  the  words  of 

sect.  74  of  the  Act  of  1870,  and  directs 

That  the  parent  of  every  child  of  not  less  than  five 
nor  more  than  thirteen  years  of  age  shall  cause  such 
child  to  attend  school  unless  there  be  a  reasonable 
excuse  for  non-attendanoe. 

Sir  F.  Herachell,  Q.C.  (with  him  was  Arnold 
Fortter)  for  the  appeUants  (the  School  Board). — 
The  point  for  decision  in  this  case  has  arisen 
before,  and  in  prior  similar  cases  two  other 
metropolitan  magistrates  decided  them  in  the 
same  way  as  the  magistrate  has  done  here.  If 
these  decisions  correctly  represent  the  law  on  the 
matter,  there  will  be  very  great  difficulty  in 
carrying  out  the  intention  and  objects  of  the 
Education  Acts.  The  question,  therefore, 
though  a  small  point,  is  one  of  considerable 
importance  both  to  all  school  boards  and  to  the 
oommonity  in  general.  B;^  sect.  74  of  the  first 
o£  the  Elementary  Education  Acts,  that  of  1870 
(33  &  34  Yict.  c.  75),  the  School  Board  is  empowered 
to  make  l^e-laws  requiring  (inter  alia)  the 
parents  of  children  of  not  less  than  five  nor 
more  than  thirteen  years  old,  unless  there  be 
some  reasonable  excuse,  to  attend  school,  and 
imposing  penalties  for  the  breach  of  any  of  these 
bye-laws ;  and  the  same  section  provides  that  such 
penalties  may  be  recovered  in  a  summary  manner, 
ont  that  no  penalty  shall  exceed  with  the  costs 
the  sum  of  5s.  for  each  offence.  Couoling 
together  that  section  and  the  bye-law  maae  in 
pursuance  of  it,  and  which  follows  the  words  of 
the  section,  the  result  is,  that  the  respondent  was 
bound,  in  the  absence  of  reasonable  excuse,  to 
cause  his  child  to  attend  school,  and  not  having 
done  so,  and  no  reasonable  excuse  being  shown, 
he  has  committed  a  breach  of  the  bye-law,  and 
is  therefore  liable  to  the  statutory  penalty.  It 
is,  I  submit,  clear,  upon  the  authorities  referred 
to  by  the  magistrate  in  the  case,  that  a 
parent  sending  a  child  to  the  school  without  the 
prescribed  fee  does  not  "  cause  the  child  to  attend 
school  *'  within  the  meaning  of  the  statute,  inas- 
much as  he  has  sent  it  there  in  a  condition  in 
which  neither  its  admission  nor  its  instruction 
can  be  of  right  demanded.  [Mathew,  J. — Sup- 
pose someone  dse  pays  the  fee  JP]  Nevertheless,  I 
submit,  the  offence  would  be  committed  by  the 


parent.  The  obligation  is  upon  him  to  cause  the 
child  to  attend,  and  that  obUgation  is  not  shifted 
from  his  shoulders  by  some  third  person  having 
intervened  and  taught  the  child.  [Gbove,  J.— 
The  parent  not  being  the  causa  cauaa/na  of  the 
instruction  given  by  the  kindness  and  good  nature 
of  the  master  P]  «fust  so.  The  importance  of  this 
view  of  the  case  is  apparent ;  for,  if  a  child  sent 
to  school  without  the  fee  is  sent  back  and  turned 
adrift  and  loose  upon  the  streets,  the  resulting 
mischief  and  misery  to  the  child  cannot  well  be 
over-estimated.  It  has  therefore  been  thought 
advisable  to  admit  the  child,  when  possible  to  do 
so,  and  to  proceed  against  the  parent  for  the 

C^ty  for  breach  of  his  duty.  The  magistrate 
found,  in  terms,  that  there  was  no  excuse,  and 
that  the  respondent  was  in  a  position  to  pay,  and 
he  has  not  found  that  he  had  any  reasonable 
expectation  that  the  child  would  oe  taken  in 
without  the  fee.  In  the  case  of  Saimders  v. 
Bichardson  {ubi  st^p.)  it  was  held  by  a  full  divi- 
sional court  of  five  judges,  overruling  a  pre- 
vious decision  of  two  judges  in  the  same  case, 
Bichardson  v.  SoAmders  (44  L.  T.  Bep.  N.  S.  474 ; 
6  Q.  B.  Div.  313  ;  50  L.  J.  65,  M.  C),  that 
wherjB  a  child  sent  to  school  without  the  fee  was 
not  admitted,  the  parent  had  incurred  the 
penalty,  and  it  is  submitted  that  it  made  no 
difference  in  that  respect  that  here  the  cUild, 
although  sent  without  the  fee,  was  received 
throu^  the  kindness  of  the  master.  The  respon- 
dent here  no  more  caused  his  child  to  attend 
school  than  did  the  parent  in  Sa/unders  v.  Richard^ 
The  mere  act  of  sending  a  child  to  the 


son. 


school  door  is  not  causing  it  to  ''attend"  the 
school  and  to  be  admitted  and  to  receive  instruc- 
tion. There  is  another  case  subsequent  to 
Somnders  v.  Bichardson,  viz.,  The  London  School 
Boa/rd  v.  Wright  in  the  Court  of  Appeal  (xM 
sttp,),  which,  ii  properly  looked  at,  is,  1  submit, 
conclusive  in  the  present  case.  There  a  child 
had  been  sent  to  a  board  school,  and  received 
instruction  for  six  weeks,  and  in  an  action  in  the 
County  Court  against  the  parent  to  recover  the 
school  fees  the  Court  of  Appeal  held  that  the 
parent  could  not  be  sued  as  m  a  civil  action  for 
these  fees,  but  they  so  held  really  upon  the 
ground  that  the  remedy  provided  by  the  Educa- 
tion Acts  in  such  a  case  for  making  a  parent  dis- 
charge his  duty  was  by  proceeding  against  him 
for  a  penalty.  The  judgment  of  the  Court  of 
AppcHAl,  delivered  by  BagjO^allay,  L.J.,  in  that  case 
is  a  clear  expression  of  view  upon  this  verv  case. 
He  did  not  say  that  the  parent  had  performed 
his  duty  because  the  child  had  been  in  fact 
attending  school,  but  he  said  that,  although  the 
child  had  been  attending  for  six  weeks,  the 
defendant  had  not  caused  her  to  attend  within 
the  meaning  of  the  Education  Acts,  and  there- 
fore would  be  liable  to  the  penalties.  [Lord 
CoLBEiDGS,  C.J. — We  none  of  us  see  any  dif- 
ference. Does  anyone  appear  on  the  other  side  P] 
No. 

Lord  Coleridge,  C.J. — I  am  of  opinion  in  this 
case  that  the  judgment  of  the  learned  magistrate 
was  wrong.  The  question  is  whether  a  person, 
the  father  of  a  child,  who  sends  a  child  to  a 
School  Board  school  without  the  penny,  or  other 
fee  prescribed  by  the  School  Board  for  the 
purpose  of  prepayment,  "causes  that  child  to 
attend  the  school."  It  was  held  distinctly  in 
Saunders  v.  Bichardson  (ubi  sup.)  that  a  man  did 
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not  canse  his  child  to  attend  school  by  sending 
her  to  the  door  of  the  school  from  which  she  was 
sent  away.  In  the  case  of  the  London  School 
Board  T.  Wright  {ubi  tttp.),  although  it  was, 
perhckps,  not  actually  necessary  for  tbe  decision 
of  the  case,  the  nnanunous  judgment  of  the  Court 
of  Appeal,  expressing  a  very  strong  and  clear 
opinion  on  the  point,  was  that,  in  a  case  where  the 
mther  had  sent  the  child  to  a  School  Board  school 
without  the  fee,  and  the  child  had  been  instructed 
in  the  school,  no  action  lay  for  the  recovery  of  the 
school  board  fees  for  sucn  instruction ;  and  they 
went  on  to  say  that  one  main  reason  for  their  so 
holding  was,  tnat  their  judgment  would  not  make 
the  statute  inoperative  by  allowing  a  person  to 
send  his  child  to  school  and  taking  the  chance  of 
the  school  authorities  not  liking  to  turn  the  child 
into  the  street,  and  then  that  the  school  authorities 
should  be  without  any  redress ;  for,  as  the  Court 
in  their  judgment  pomted  out,  one  of  the  reasons 
for  holding  as  they  did  that  there  was  no  contract 
was,  that  there  was  a  remedy  for  non-compliance 
with  the  provisions  of  the  Act  provided  under  the 
Act  itseli,  and  that  remedv  was  a  penalty.  In  that 
case,  although  the  chil(f  had  been  sent  to  the 
school  without  a  fee,  and  had  been  received  and 
taught  for  six  weeks  without  a  fee,  the  Court  of 
Appeal  intimated  a  clear  opinion  that  the  father 
had  not "  caused  the  child  to  attend,"  although 
the  child  had,  in  fact,  attended  and  received 
instruction.  It  appears  to  me,  putting  the  two 
cases  together,  and  looking  at  tne  words  of  the 
Act  and  the  construction  which  they  have 
received  in  the  Court  of  Appeal,  that  it  is  plain 
that  the  question  put  to  us  by  the  learned 
magistrate  must  be  answered  in  the  negative, 
namely,  that  he  was  not  justified  in  dismissing 
the  summons,  and  that  the  respondent  has  not, 
within  the  meaning  of  the  Act  of  Parliament  and 
of  the  bye-law, "  caused  his  child  to  attend  school," 
because,  although  he  sent  the  child  to  the  school, 
he  did  not  send  him  there  with  that  condition 
precedent  fulfilled  which  would  enable  him  there- 
fore to  insist  that  that  for  which  the  child  was 
sent  to  the  school,  namely,  the  reception  of 
instruction,  should  be  given  to  him.  It  follows, 
therefore,  that  he  has  not  caused  the  child  to 
attend  the  school.  That  the  child  has,  in  fact, 
attended  may  be  true ;  that  the  child  has,  in  fact, 
received  instruction  may  be  true ;  but  it  is  none 
the  less  true  that  he  has  not  attended  within  the 
meaning  which  that  word  has  received,  and  that 
he  has  not  received  instruction  in  any  sense  by 
the  causation,  or  by  the  act,  of  the  fatner.  The 
father  has  not  therefore  "  caused  the  child  to 
attend,"  and  so  has  committed  a  breach  of  the 
Act  and  of  the  bye-law,  and  has  thereby  exposed 
himself  to  the  penalty  imposed  by  the  Act.  The 
decision  of  the  learned  magistrate  must  therefore 
be  reversed. 

G&ovs,  J. — I  am  of  the  same  opinion.  All  that 
the  parent  did  here  was  to  cause  the  child  to 
attend  at  the  school,  or  to  go,  so  to  speak,  to  the 
school  door.  He  knew,  or  must  be  taken  to  have 
known,  that  except  for  the  good  nature  uf  the 
master,  which  the  master  might  show  to  any 
child  or  under  any  circumstances,  he  had  not 
provided  that  which  was  necessary  to  enable  the 
ohild  to  attend  the  school'— that  is,  to  attend  and  re- 
ceive instruction.  Then,  can  it  be  said  that  he  caused 
the  child,  not  merely  to  be  at  the  school  in  expecta- 
tion and  waiting  to  be  received  by  the  good  nature 


of  the  master,  but  to  attend  the  school  so  as  to  receive 
and  be  entitled  to  receive  instruction  P  It  clearly 
cannot.  He  only  caused  the  child  to  ^o  there  with- 
out, as  my  Lord  has  called  it,  the  requisite  condition 
precedent — without,  that  is,  providing  that  which 
ne  knew  was  necessary,  namely,  the  prescribed 
fee,  in  order  that  the  master  might  be  compelled 
to  give  that  instruction.  Here  the  instmction 
given  to  the  child  by  the  master  was  purely 
volurtary.  I  am  therefore  of  opinion  that  judg- 
ment should  be  given  for  the  appellants. 

Denman,  J. — I  also  am  of  the  same  opinion. 
The  decision  of  the  Court  of  Appeal,  in  the  case  of 
The  London  School  Board  v.  Wrtghi  {vbi  sup,),  in  my 
judgment,  covers  and  concludes  this  case,  because 
Baggallay,  L.J.  there  clearly  laid  it  down  that  a 
person  who  sent  his  child  several  times  to  school 
without  the  fees,  did  not  eaiMd  that  child  to  attend 
school.  It  seems  to  me  that  the  proper  decision 
in  this  case  is  really  a  mere  corollary  from  the 
case  of  Sav/nders  v.  Richardson  {ubi  «up.).  In 
that  case  two  of  our  learned  brethren  had  held 
that  the  parent  did  cause  the  child  to  attend 
school  who  sent  the  child  to  the  school  door 
without  the  fee.  Then  subsequently  a  court  of 
five  judges  sat  for  the  purpose  of  considering 
that  decision,  and  were  unanimously  of  opinion 
that  sending  the  child  to  the  school  door  without 
the  fee  was  not  a  causing  the  child — ^to  use  the  very 
words  of  the  Act  and  the  bye-law — to  attend 
school ;  for  the  attending  school  does  not  merely 
mean  going  to  the  school  door,  but  actually  goin£^ 
to  school  in  the  ordinary  sense  of  the  word,  and 
so  as  to  be  a  scholar  in  the  school,  and  to  get  the 
benefits  of  the  teaching  of  the  school.  What  the 
parent,  the  respondent,  did  in  the  present  case  is, 
as  stated  in  tne  special  case,  as  follows :  On  two 
occasions  he  sent  the  child  to  the  school;  the 
child  by  the  good  nature  of  the  teachers,  who 
were  not  willing  to  turn  him  away  from  the  door, 
was  taken  in  and  allowed  to  attend  the  school ; 
but,  according  to  my  judgment,  it  would  be  a 
perfect  mockery  to  attribute  to  the  parent  the 
virtue  or  the  act  of  having  caused  that  child 
to  attend  school;  the  expression  "attending 
school "  having  the  construction  which  was  put 
upon  it  in  Saunders  v.  Richa/rdson  {vM  Mfp.).  I 
think,  therefore,  that  the  magistrate  was  wrong 
in  this  case  in  refusing  to  convict,  the  other 
circumstances  being  clear,  and  it  also  being,  1 
think,  quite  clear  that  there  was  no  reasonable 
excuse  within  the  meaning  of  the  Act  for  not 
sending  the  child  with  the  proper  means  to  enable 
it  to  attend.  Nothing  of  that  sort  can  be  relied 
upon  here.  The  mere  fact  that  it  went  twice  to 
the  school  and  was  not  sent  away  would  not,  in 
my  judgment,  be  sufficient;  although  I  do  not 
say  that  there  may  not  be  certain  cases  in  which 
a  parent  might  have  a  reasonable  excuse,  as  if, 
for  instance,  ne  had  been  told  by  the  master,  '*  If 
you  send  your  child  twenty  times,  and  pay  at  the 
end  of  those  twenty  times,  we  may  be  prepared  to 
take  the  money  in  a  lump  sum  at  the  end,  instead 
of  a  penny  every  week.  That  mi^ht  be  a  case 
raising  possibly  different  considerations,  but  there 
is  notmng  of  that  sort  here,  and  so  it  cannot,  I 
think,  be  said  that  this  case  comes  within  the 
exception  of  a  case  where  there  is  "  a  reasonable 
excuse." 

Mathew,  J.— I  agree  entirely  with  the  vieir 
expressed  by  my  Lord  and  by  my  brothnv  Grove 
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and  Denman  in  this  case.  The  object  of  the  Act 
of  Parliament  was  to  compel  a  father  to  educate 
his  children,  and  to  take  the  proper  steps  for 
providing  for  their  education  in  compliance  with 
the  terms  of  the  Act.  The  respondent  here  has 
no  more  provided  for  the  education  of  his  child 
than  a  father  could  be  said  to  provide  for  the 
support  of  his  children  by  sending  them  from  his 
house  to  relj  upon  the  voluntary  charity  of 
others. 

Judgment  for  the  a/ppeUcunU,     Case  remitted 
to  the  magistrate, 

Solicitors  for  the  appellants,  Qedge,  Kirhy,  and 
MUUU, 


Monday,  Nov,  2, 1886. 

(Before  Lord  Coleridge,  C.J.,  Grove  and 

Cave,  JJ.) 

Stribliko  (app.)  v,  Halse  (resp.).  (a) 

ParUamerU  —  Registration  of  borough  voters  — 
Service  franchise  —  iS^^op  a^istants  —  Bmre" 
tentation  of  the  People  Act  1884,  sect,  3  — 
Registraiion  Act  1885,  sect,  18,  and  sched,  3, 
Form  A. 

The  a/jppeUant,  hy  virtue  of  his  employment  as  a 
shop  assistant,  inha^bited  solely  a  furnished  bed' 
room  in  a  dwelling-house  belonging  to  his 
employer,  which  contained  other  bearooms  simi- 
larly inhabited  by  other  shop  assistants  in  the 
same  employment,  and  also  a  sitting-roonh  in 
which  the  appellant  and  the  other  assistcMts  took 
their  meals  in  common,  stAch  meals  being  pro- 
vided for  them  by  their  employer.  Neither  the 
appellant  nor  any  of  the  other  assistants  had  a 
key  to  their  bedroom  doors.  The  em/ployer  exer- 
cised general  control  over  the  whole  house  by 
means  of  a  resident  ca/retaJeer,  who  every  night, 
at  a  certain  hour,  after  first  requiring  all  visitors 
to  leave  the  house,  locked  the  street  door  and  took 
possession  of  the  key,  after  which,  except  under 
special  drowmstances,  he  allowed  no  ingress  or 
egress  to  any  of  the  inmates  during  the  wight; 
he  then  turned  off  the  gas  in  all  the  rooms,  and 
saw  that  no  light  was  tnereafter  kept  bwmina  in 
any  of  ihem.  The  employer  also  performed,  by  a 
resident  servant,  not  vmder  the  orders  of  the 
inmates,  all  the  domestic  service  required  for  the 
bedrooms  and  the  house  generally.  8a/ve  as 
aforesaid,  the  house  was  not  inhabited  by  the 
employer,  or  by  aiiy  person  under  whom  the  appel- 
lant and  the  other  shop  assistants  served, 

Edd,  by  Lord  Coleridge,  G.J.,  and  Gfrove  and  Ca/ve, 
JJ,,  that  the  separate  occupation  of  the  several 
bedrooms  by  the  appellant  a/nd  his  fellow  shop 
assistants,  was  an  inhabiting  by  each  of 
them  of  a  dweHling-house  by  virtue  of  service 
or  employment,  urithm  the  terms  of  sect,  3 
of  the  Representation  of  the  People  Act  1884, 
noturithstaruling  the  joint  use  by  them  of  another 
room  in  the  house^  and  that  they  were  therefore 
aU  of  them  entitled  to  the  franchxse. 

Case  stated,  on  appeal  from  the  decision  of  the 
revising  barrister  for  the  borough  of  St.  Pancras, 
Middlesex,  for  the  opinion  of  the  Queen's  Bench 
Division  of  the  Hign  Court  of  Justice. 

At  a  court  held  on  the  2nd  Oct.  1885  by  the 
barrister  appointed  to  revise  the  lists  of  the 
oorough  of  St.  Pancras,  John  Stribling  (heroin- 
es Bflported  by  Hjwrt  Liioh,  Esq^  BarrUter-«t-Law. 


after  called  the  appellant)  duly  claimed  to  be 
inserted  in  the  list  of  occupation  voters  for  the 
south  division  of  the  said  borough ;  and  the 
following  facts  were  established  by  the  eyi- 
dence  : — 

1.  The  appellant,  during  the  period  of  twelve 
months  and  upwards  previously  to  the  15th  July 
1885,  had  been  employed  as  a  shop  assistant, 
and  in  virtue  of  such  emplo3nnent  had,  during 
the  same  period,  inhabitea  solely  one  furnished 
bedroom  in  a  dwelling-house  belonging  to  his 
employers,  situated  within  the  said  south  division 
of  the  said  borough. 

2.  The  house  ha^  not,  during  any  part  of  such 
period,  been  inhabited  by  any  person  under  whom 
the  appellant  served  in  his  said  employment, 
unless,  upon  the  facts  herein  appearing,  the  court 
should  hold  that  it  had  been  in  law  inhabited  by 
his  employers. 

3.  Tne  appellant's  bedroom  was  not  structurally 
severed  from  the  rest  of  the  house,  nor  separately 
rated.  The  appellant  had  no  key  of  the  room 
door. 

4.  The  house  contained  other  bedrooms  similarly 
inhabited  by  other  persons  in  the  same  employ- 
ment as  the  appellant,  who,  with  the  appellant,  are 
hereinafter  referred  to  as  "  the  inmates."  It  also 
contained  a  sitting  or  dining  room,  in  which  the 
inmates  took  their  meals  in  common,  such  meals 
beingprovided  for  them  by  their  employers. 

5.  Tne  employers  had  exercised  throughout  the 
said  period  general  control  over  the  whole  of 
the  house,  such  control  being  enforced  through  a 
resident  caretaker. 

6.  The  facts  of  this  paragraph  are  stated  by 
way  of  illastrating  the  duties  performed  by  the 
said  caretaker.  At  a  certain  hour  every  night  he 
locked  the  street  doOr,  by  which  alone  ingress 
and  egress  to  and  from  the  house  were  obtained, 
and  took  possession  of  the  k.e)j.  Before  locking 
the  door  ne  required  all  visitors  to  leave  the 
house.  After  locking  the  door  he  did  not,  during 
the  remainder  of  the  night,  except  under  special 
circumstances,  open  it,  or  suffer  it  to  be  opened, 
to  allow  any  of  tne  inmates  to  come  in  or  go  out. 
Shortly  after  locking  the  door  he  turned  o£E  the  gas 
by  which  all  the  rooms  throughout  the  house  were 
lighted,  and  saw  that  no  lamp  or  other  light  was 
thereafter  kept  burning  in  any  of  the  rooms. 

7.  The  employers  also  performed,  by  a  resident 
servant,  who  was  not  under  the  orders  of  the 
inmates,  the  domestic  service  reouisite  for  the 
bedrooms  of  the  inmates,  and  tor  the  honse 
generally. 

8.  Subject  to  the  question  whether  the  bedroom 
80  inhabited  by  the  appellant  was  or  was  not  a 
dwelling-house  for  the  purposes  of  the  Represen- 
tation of  the  People  Acts  1867  and  1884,  ne  was 
in  all  respects  qualified  to  be  inserted  in  the  said 
list. 

9.  Twelve  other  persons,  whose  names  are  set 
out  in  the  schedule  nereunto  attached,  claimed  to 
be  inserted  in  the  said  list  under  similar  circum- 
stances. 

10.  It  was  contended  before  the  revising  bar- 
rister, on  behalf  of  the  appellant  and  the  said 
twelve  other  persons,  that  tne  several  bedrooms 
inhabited  by  them  respectively  as  aforesaid  were 
dwelling-houses  for  the  purposes  of  sect.  3  of  the 
Representation  of  the  People  Act  1884,  and  that 
eacn  of  them  (the  appellant  and  such  twelve  other 
persons)   was  under  that  section  entitled  to  be 
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placed  on  the  list  as  an  inhabitant  occupier  of  a 
dwellinff-house  as  tenant. 

11.  The  revising  barrister  decided  that,  by 
reason  of  the  control  exercised  and  service  per- 
formed by  the  emplovers,  as  above  stated,  the 
bedrooms  inhabited  by  the  appellant  and  by 
tne  twelve  other  persons  were  not  separately 
occupied  as  dwellings  within  the  meaning  of  the 
Parliamentary  and  Municipal  Registration  Act 
1878  (41  &  42  Vict.  c.26),8. 5,and  therefore  were  not 
dwelling-houses  for  the  purposes  of  the  Bepres^n- 
tation  of  the  People  Acts  1867  and  1884,  and  he 
disallowed  the  claims  accordingly. 

12.  Due  notice  of  appeal  from  the  barrister's 
decinion  was  given,  and  he  ordered  the  appeals  in 
all  the  before-mentioned  cases  to  be  consolidated. 

13.  If  the  court  should  be  of  opinion  that  the 
barrister's  decision  was  wrong,  the  register  is  to 
be  amended  by  inserting  the  names  of  the  appel- 
lant and  of  the  said  twelve  other  persons  in  the 
said  list. 

Beddall,  for  the  appellant,  contended  that  the 
revising  barrister  was  wrong  in  deciding  that  the 
appellant  had  no  right  to  the  franchise.  The 
Question  was  rather  one  of  fact  than  of  law.  Upon 
tne  finding  in  the  case  it  is  clear  that  he  inhabited 
the  room,  or,  in  other  words,  the  dwelling-house 
in  question,  inasmuch  as  he  slept  there ;  it  was,  so 
to  say,  his  residence,  and  resiaing  is  and  means 
the  same  thii^  as  inhabiting.  [Cave,  J.— The  real 

Question  is.  Did  he  inhabit  a  dwelling-house  P] 
t  is  submitted  that  he  did.  The  instructions 
given  in  sched.  3  of  the  Act  of  1885  expressly 
show  that  this  is  so,  where  it  is  said  that  in  tne  case 
of  the  service  franchise,  ^*  A  part  of  a  dwelling- 
house  separately  occupied  as  a  dwelling;  for 
example,  a  room  over  a  stable,  or  a  caretaker's 
room  in  an  office,"  will  be  sufficient.  This  bed- 
room was  so  occupied  by  the  appellant,  and  not  as 
a  lodger ;  so  that  the  question  raised  in  BrcuUey  v. 
Bayli8  in  the  Court  of  Appeal  (46  L.  T.  Rep.  N.  8. 
268;  8  Q.  B.  Div.  210;  51  L.  J.  183,  Q.  B.  Div.) 
does  not  arise  here.  It  is  stated  as  a  fact  that  for 
the  requisite  period  he  had  solely  occupied  this 
room — ^that  is,  as  a  dwelling-house.  [Lord  Colb- 
EID6S,  C.J. — How  does  that  appear?]  In  what 
other  way,  if  not  a  lodger,  wnich  he  was  not, 
could  he  have  inhabited  it  P  And  with  respect  to 
the  condition  in  sect.  3,  as  to  the  non-inhabitancy 
of  the  dwelling-house  by  the  master,  the  case 
shows,  and  the  barrister  found  as  a  fact,  that 
there  was  no  such  inhabitancy  by  the  master  here 
as  would  be  necessary  under  the  statute  in  order 
to  destroy  the  appellant's  right  to  the  franchise. 

B.  M.  BroAf,  for  the  respondent,  contra,  was  here 
called  on  to  support  the  barrister's  decision. — It 
was  found  by  tne  revising  barrister  that  the  room 
was  not  separately  occupied  by  the  appellant,  by 
reason  of  the  control  exercised  and  tne  service 
performed  by  the  master,  theemployer.  [Lord  Cole- 
KiDGE,  C.J. — His  decision  on  that  point  he  submits 
to  the  consideration  and  judgment  of  the  court.] 
There  must,  I  contend,  be  separate  and  exclusive 
occupation  of  a  dwelling-house,  which  the  merely 
sleeping  in  the  same  room  in  a  house  for  tae  re- 

Suisite  period  of  time  cannot  be  said  to  be.  No 
onbt,  under  certain  circumstances,  "part  of  a 
house"  maybe  a  "  dwelling-house,"  but,  it  is  sub- 
mitted, not  necessarily  so.  Here  the  occupation 
was  not  separate  and  exclusive,  as  the  whole 
building  or  house  was  under  the  master's  control. 


The  occupation  under  sect.  3  of  the  present  Act, 
must  be  of  the  same  nature  as  in  ordinary  cases 
of  occupation ;  the  mere  fact  of  living  in  the  room 
or  house  is  not  enough    There  must  oe  a  separate 
and  exclusive  independent  occupation,  which  was 
not,  and  conld  not  be,  the  case  nere,  consistently 
with  the  rights  and  control  of  the  employer  or 
master,  who  could  at  any  moment  enter  this  bed- 
room.   [Lord  CoLvaiDGE,  C.J.  and  Cave,  J. — ^That 
would  be  so  also  in  the  case  of  the  master  and  the 
butler,  put  in  the  schedule  to  the  Act.]    But  the 
master  there  could  not  turn  the  man  out  during 
the  existence  of  their  contract,  without  commit- 
ting a  breach  of  it.    Sect.  11  of  the  Franchise 
Act  of  1884,  the  Representation  of  the  People 
Act  1867,  and  the  Parliamentary  and  Municipal 
Begistration  Act  1878,  must  be  looked  to  for  a 
proper  definition  of  the  requisite  occupation  nnder 
sect.  3  of  the  Act  of  1884 — that  is  to  sav,  the  sole, 
exclusive  and  separate  occupation  of  the  room  as 
a  dwelling.    [Cave,  J. — He  separatelv  occupied 
this    room   in   the  only  way  in  which  he  could 
occupv  it,  that  is  by  sleeping  in  it.]    But  not  as 
a  dwelling-house,  because  ne  dwelt  during  the  day 
in  another  part  of  the  house.    A  person  does  not 
"  dwell "  in  a  legal  sense,  or  live  entirely  in  his 
sleeping  room,  who  passea  all    the   rest  of  the 
twenty-four  hours  in  another  place.    As  was  said 
by  Lord  Esher,  M.R.  (then  jBrett,  L.J.)  in  his 
judgment  in  the  Court  of  Appeal  in  Bradley  t. 
Baylia,  **  If  a  person  occupies  two  rooms  i%mch 
are  not  on  the  same  floor,  out  are  separated  b^  a 
staircase  which  is  not  demised  to  him,  and  of  which 
he  has  not  the  sole  use,  and  in  one  of  these  rooms 
he  and  bis  family  sleep,  and  in  the  other  he  and 
his  family  live  and  take  their  meals  by  day,  it 
will,  to  my  mind,  be  difficult  to  say  whether  he 
occupies  one  room  or  the  other  as  a  dwelling. 
You  do  not  dwell  in  your  bedroom ;  you  do  not 
dwell  in  your  sitting-room ;  you  do  dwell  in  the  two 
things  jointly ;  but  where  these  two  things  are 
separated  by  something  which  does  not  belong  to 
you,  I  doubt  whether  you  can  be  said  to  dwell  in 
either  of  them."    That  well  applies  to  the  present 
case,  where  it  cannot  be  saia  that  this  bedroom 
was  separately  occupied  as  a  dwelling.  By  sect.  11 
of  the  Act  of  1884,  it  is  to  be  noted,  too,  that 
the  expression  in  that  Act,  and  in  the  other  Acts 
applied  by  that  Act,  are  to  have  the  same  mean- 
ing as  in  the  said  other  Acts. 

Lord  Coleridge,  C.J. — I  am  of  opinion  that  the 
revising  barrister  was  wrong  in  aisallowinff  the 
appellant's  vote  in  this  case,  and  that  he  and  the 
twelve  other  persons  named  in  the  schedule  in  the 
case  are  entitled  to  the  franchise.  We  have  here 
to  deal  with  the  3rd  section  of  the  Franchise  Act 

1884,  the  18th  section  of  the  Registration  Act 

1885,  and  the  forms  and  instructiions  contained  in 
the  second  schedule  to  the  last-mentioned  Act, 
which  also  are  made  part  of,  and  must  be  taken  as 
showing  and  ezplainm^  what  the  intention  of  the 
Legislature  was  in  passing,  the  first-mentioned  Act 
of  1884.  Now  that  Act  of  1884  enacts  that,  where 
a  man  inhabits  a  dwelling-house  by  virtue  of  any 
office,  service,  or  employment  (which  includes  the 
case  of  a  servant),  and  the  dwelling-house  is  not 
inhabited  by  any  person  under  whom  such  man 
serves  in  such  office,  service,  or  employment,  he 
shall  be  deemed  for  the  purposes  or  the  Act  of 
1884,  and  the  Representation  of  the  People  Acts, 
to  be  an  inhabitant  occupier  of  such  awelling- 
house  as  a  tenant.    There  is  no  doubt  that  nnder 
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the  term  "  dwelling-hoose "  a  room  separately 
occnpied  is  now  inclnded.  There  is  also  the  con- 
dition in  the  section  that  the  **  dwellins-honse  " 
is  not  inhabited  by  any  person  nnder  wnom  the 
man  claiming  the  franchise  serves.  In  my 
opinion,  the  word  "  dwelling-house,"  in  that 
claiise  of  the  section,  must  necessarily  mean 
something  other  than,  and  different  from,  the 
**  dwelling-honse"  mentioned  in  the  previoos  part 
of  the  section  as  inhabited  by  the  man  himself ;  for, 
if  that  is  not  so,  there  wonla  be  the  monstrous  ab- 
snrdity  of  supposing^  that  the  master  and  his  man 
are  inhabiting  and  living  in  the  same  room  toge- 
ther. The  section  means,  therefore,  that  the  servant 
occupier  is  to  be  entitled  to  the  franchise  in  cases 
where  the  house  or  building,  of  which  his  particular 
**  dwelling-house"  or  room  forms  a  part,  is  not 
inhabited  by  his  master — ^that  is  to  say,  by  the 
person  under  whom  he  serves.  Now,  are  the  con- 
ditions of  the  statute  in  these  respects  fulfilled  in 
the  present  case  P  It  is  found  as  a  faot  in  the 
ease  that  the  appellant  and  the  twelve  other 
seTeral  shop  assistants  who  are  joined  with  them 
in  this  appeal  have  each  of  them  a  separate  room 
in  a  house,  separate  and  distinct  from  the  house 
of  business,  Imt  belonging  to  the  same  master, 
and  under  the  control  of  a  caretaker ;  and  in  the 
sune  house  there  is  a  common  room  for  the 
inmates,  in  which  they  take  their  meals  together. 
It  appears,  also,  that  each  assistant  has 
his  separate  room  allotted  to,  and  separately 
occupied  by,  himself,  so  long  as  he  remains  in  the 
employment  of  the  firm  under  whom  he  serves. 
It  IS  found,  therefore,  as  a  &ct  that  each  of  them 
aeparately  inhabits  his  room  as  a  dwelling,  and 
the  only  question,  then,  is  whether  this  same  house, 
containing  the  common  sitting*room  and  the 
aeveral  separate  sleeping-rooms,  is  or  is  not 
inhabited  by  the  person  under  whom  the  claimants 
served.  Now,  it  is  plain  from  the  statement 
in  the  case  that  it  is  not,  for  the  master  never 
goes  there,  nor  does  he  in  any  sense  of  the  term 
inhabit  the  house.  No  doubt  the  house  belongs 
to  him,  and,  before  the  passing  of  the  Franchise 
Act  1884,  the  assistants  would  not  have  been 
entitled  to  the  franchise.  Sect.  3,  however, 
of  the  recent  Act  has  given  them  the  fran- 
chise ui  very  plain  terms;  and,  but  that 
the  learned  counsel  for  the  respondent  relied 
BO  stronglv  upon  a  doubt  said  to  have  been 
ezpreosed  oy  tne  present  Master  of  the  Bolls, 
when  Brett,  L. J.,  in  a  dictum  of  his  in  the  case  iu 
tiie  Court  of  Appeal  of  Bradley  v.  BayUe,  I 
oonf  ess  I  should  have  thought  the  present  case 
was  perfectly  clear.  There  is,  in  my  judg- 
ment, no  authority  on  the  point  that  is 
binding  on  us  prior  to  the  Franchise  Act  of 
1884,  and  indeed  I  think  it  is  doubtful 
whether  anv  decision  anterior  to  that  Act  would 
be  an  autnority  in  the  present  case,  for  the 
decision  of  which,  and  the  true  construction  of 
that  Act,  we  must  look  to  the  Act  itself  and  the 
instructions  in  the  schedule  to  the  Begistration 
Act  1885.  Upon  those  materials,  I  am  of  opinion 
that  the  case  is  perfectly  clear,  that  these  persons 
are  entitled  to  oe  on  the  register,  and  that  our 
judgment,  therefore,  must  be  zor  the  appellants. 
Skovs,  J.— With  some  hesitation,  I  have  come  to 
the  same  conclusion.  Upon  one  point  raised  by 
the  learned  counsel  for  the  respondent  I  had  for  a 
time  some  doubt,  in  deference  to  a  doubt  said  to 
have  been  felt  by  Brett,  L. J.,  whether  a  person 
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who  has  the  exclusive  use  of  a  bedroom  and  the 
joint  use  of  a  sitting-room  can  be  said  to  dwell 
exclusively  in  the  bedroom.  That  doubt,  however, 
has  been  removed ;  and  now,  therefore,  lookinc:  at 
the  recent  Franchise  Act  of  1884,  and  the  instruc- 
tions and  forms  given  in  sched.  3  to  the  Begis- 
tration Act  1885,  it  appears  to  me  that  a  man 
may  occupy  a  room  as  a  dwelling  without  passing 
the  whole  of  the  day  and  night  in  it,  but  being 
in  some  other  place  during  the  daytime.  1 
agree,  therefore,  with  my  Lord  and  my  learned 
brother  that  our  judgment  must  be  for  the 
appellants. 

Cave,  J.«-The  first  question  in  this  case  is, 
whether  the  claimant  inhabits  a  dwelling-house 
by  virtue  of  his  service.  Now,  he  does,  in  point 
of  fact,  inhabit  a  room  by  virtue  of  his  service, 
and  separately  inhabits  it  as  a  dwelling-house* 
The  room  is  occupied  by  the  claimant  separately, 
for  no  one  but  nimself  sleeps  in  it,  and  it  is 
occupied  by  him  as  a  dwelling-house,  and  in  no 
other  way  and  for  no  other  purpose  than  as  a 
room  for  sleeping  in,  which  is  one  of  the  purposes 
of  a  dwelling.  Now,  if  a  man  has  the  sole  and 
exclusive  use  of  a  part  of  a  house,  that  part  is  not 
to  be  deemed  to  be  occupied  otherwise  than 
separately  by  reason  only  that  the  man  is  entitled 
to  the  joint  use  of  some  other  part  of  the  house 
with  some  other  persons ;  and  I  think  it  is  quite 
clear,  on  the  statement  of  the  facts  here,  that  the 
claimant  has  the  sole  and  exclusive  use  of  his  bed- 
room, and  that  it  was  not  occupied  by  him  other- 
wise than  separately,  and  none  the  less  so  because 
he  had  the  joint  use  of  another  part  of  the  house 
for  the  purpose  of  taking  his  meals.  He  comes, 
therefore,  clearly  within  the  first  part  of  sect.  8, 
and  is  not  deprived  of  the  franchise  bv  the  con* 
dition  imposed  by  the  other  portion  of  the  section, 
for  it  cannot  possibly  be  said  that  the  master,  his 
employer,  who  never  went  to  the  house,  inhabited 
it,  nor  that  the  caretaker's  living  there  and 
exercisinff  control  by  order  of  the  master  was 
an  inhabiting  by  the  master,  nor  can  a  mere 
caretaker  be  said  to  be  a  person  under  whom  the 
appellant  served.  The  decision,  therefore,  of  the 
revising  barrister  must  be  reversed. 

Judgmeni  for  ihe   ofpnUant,   rw0r9ing   ihs 
dednon  of  the  rwiemg  dorHf  tor.    I^a»e  io 
appeai  refueed. 
Solicitors   for    the    appellant,    Lumley    and 
Lumley. 

Solicitors  for  the  respondent,  Halee,  Truetram^ 
and  Go. 


Monday,  Nov.  80, 1885. 
(Before  Hathbw  and  Smith,  JJ.) 

Thi  Chubchwa&dens  and  Ovbasbbbjs  ov  Sv. 
Gab&ibl,  Fuceubch  (apps.),  v.  Whlumb 
(resp.)*  (a). 

Poor  nUee — BaHng'^PremieeB  aequired  by  FotA' 
ma^er-Oeneral  for  teleara^hie  pwrpoaee^Pr^^ 
mieee  ceaeing  to  he  used  ae  a  teUgraph-office'^ 
8tibee^t**^^h  l^^^  by  Poetmaeter-Oeneral  to 
tena/nU  for  vrivaU  fwrpoeee'^Ue-^keeenmevd  <U 
vmoreaeed  vaiue^^Bateaole  vdiue  at  whieh  ewh 
premisee  are  aaaeaeahle^Telegraiph  Ad  1868 
(31  4-  32  Viet.  e.  110).  $.  22. 

Premieee  pwrehaeed  by    the   Poetmaeter^Oeneral^ 
(•)  Beported  by  HmET  LnsH,  Ek|.,  Barrlstor-fttrLaw. 
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Q.B.  Dnr.]       The  Chitbchwabdens,  &c.,  of  St.  Gab&iel,  Fenchukch^  v.  Williams.       [Q-B.  Dit. 


wfider  the  provisiona  of  the  Telegraph  Act  1868, 
CLS  part  Of  the  v/ndertahvng  and  property  of  the 
Electric  Telegraph  Company,  ana  occupied  and 
used  for  some  time  afterwards  by  the  Post 
Office  for  telegraphic  purposes,  upon  ceasing  to  he 
so  used,  amd  being  leaded  hy  the  Postmaster- 
Qeneral  to  tena/nts  for  their  own  business  piir- 
poses,  unconnected  with  telegraph  work,  remain 
within  the  operation  of  sect  22  of  the  Act,  aUho^igh 
no  longer  occupied  or  used  for  telegraphic  pur- 
poses, and  are  not  therefore,  upon  a  subsequent 
general  re^assessment  of  property  in  the  parish  at 
an  increased  a>movnt,  Uabte  to  be  assessed  or 
rated  a;t  a  sum  exceeding  the  raieahle  value  at 
which  they  were  properly  assessed  or  assessaible  at 
the  time  of  such  purchase. 
8o  held  by  Maihew  and  SnvUh,  J  J, 

Case  stated  on  the  18th  Sept.  1885  by  the  Right 
Hon.  the  Lord  Mayor  and  one  of  the  aldermen  of 
the  City  of  London,  being  two  of  Her  Majesty's 
justices  of  the  peace  in  and  for  the  said  city 
and  the  liberties  thereof,  under  42  &  43  Yict. 
o.  49  on  the  application  of  the  appellants,  who 
were  dissatisfied  with  the  determination  of  the 
said  justices  upon  the  question  of  law  which 
arose  before  the  said  justices,  as'hereinafter  stated, 
on  the  10th  July  1885,  at  the  Mansion  House 
Justice  Boom,  in  the  said  city. 

Upon  the  hearing  of  a  certain  complaint  pre- 
ferred by  the  appellants  against  the  respondent, 
for  that  the  said  respondent,  being  rated  and 
assessed  to  the  relief  of  the  poor  of  the  above- 
mentioned  parish,  had  failed  to  pay  the  sum  of 
38Z.  19«.  4(2.,  being  the  amount  claimed  to  be  due 
to  the  said  parish  for  two  years  amount  of  poor 
rate,  calculated  upon  an  assessment  of  334Z.,  we 
dismissed  the  complaint,  and  refused  to  issue  a 
warrant  of  distress  against  the  respondent  for  the 
said  amount. 

1.  The  following  facts  were  either  proved 
before  the  said  justices  or  admitted  by  both 
parties,  viz. : — 

A.  That  the  respondent  was,  during  the  period 
in  respect  whereof  the  said  poor  rates  were 
olaimea  as  aforesaid,  the  occupier,  as  the  assignee 
of  an  underlease  granted  by  the  Electric  Tele- 
graph Company  to  one  William  Hoporaft,  in  the 
year  1868,  of  certain  rooms  forming  part  and 
portion  of  a  messuage,  tenement,  and  premises 
situate  and  being  at  the  north-west  corner  of  the 
junction  of  Fenchurch-street  with  Mincing-lane, 
m  the  said  parish,  the  whole  of  which  said  premises 
was  formerly  held  by  the  said  Electric  Telegraph 
Companv  as  part  of  their  undertaking,  under  a  lease 
thereof  for  twenty-one  years  granted  to  them  in 
the  year  1868,  and  the  remaining  part  or  portion  of 
which  said  premises  was,  up  to  the  year  1870, 
occupied  ana  used  by  the  said  Electric  Telegraph 
Company  for  the  purposes  of  their  undert^ang. 

B.  That  in  the  year  1870  the  said  messuage  or 
tenement  and  premises  were  {ynJtw  aKa)  purchased 
by  Her  Majesty's  Postmaster-General,  as  part  of 
the  undertaking  of  the  said  Electric  Telegraph 
Jompany  acaaired  by  him  under  the  Telegraph 
Acts  1868-18o9 ;  and  under  and  by  virtue  of  sect.  6 
of  the  Telegraph  Act  1868,  the  said  underlease 
under  which  the  respondent,  at  the  time  of  such 
purchase  and  acquisition,  held  the  aforesaid 
rooms,  part  of  the  said  premises,  remained  in 
full  force,  and  accordingly  all  the  covenants  in 
the  said  underlease  contained,  and  on  the  part  of 


the  said  companv  to  be  performed,  had  thence- 
forth and  stul  nave  to  be  performed  by  the 
Postmaster-General  instead  of  the  said  Electric 
Telegraph  Company. 

C.  That  the  said  underlease  of  the  said  rooms 
and  premises  occupied  by  the  respondent  as  afore- 
said, and  used  by  him  solely  for  the  purposes  of 
his  own  business  as  an  advertising  agent,  con- 
tained {ynier  a2ia)  a  condition  on  the  part  of  the 
said  Electric  Telegraph  Company  for  the  pay- 
ment by  them  of  all  taxes,  rates,  charges,  assess- 
ments, and  impositions  whatsoever,  whether 
purely  parochial  or  otherwise,  which  at  any  time 
during  the  term  thereby  granted  shoiUd  be 
levied,  rated,  charged,  assessed,  or  imposed  upon, 
or  in  respect  of,  the  said  demised  premises,  or  the 
premises  of  which  they  formed  a  part. 

D.  That,  from  and  after  the  time  of  such 
purchase  and  ac<iuisition  by  the  Postmaster- 
General  as  aforesaid,  and  up  to  the  year  1878,  the 
part  of  the  said  premises  which  had  theretofore 
oeen  occupied  and  used  by  the  said  Electric 
Telegraph  Company  for  the  purposes  of  their 
undertaicing  as  aforesaid  was  occupied  and  used 
by  the  Postmaster-General  for  the  public  pur- 
poses of  the  Post  Office;  but  in  the  year  1878  the 
said  last-mentioned  portion  of  the  said  premiseB 
was  demised  by  the  Postmaster-General  by  under- 
lease to  Messrs.  Hardy  and  Jackson,  who  thence- 
forth occupied  and  used  the  same  as  and  for  the 
purposes  of  their  business  as  chemists,  and  the 
remaining  portion  of  the  said  premises,  consist- 
ing of  the  aforesaid  rooms  in  the  occupation  of 
the  respondent,  continued  to  be  used  by  him  as 
theretofore  solely  for  the  purposes  of  his  own 
business,  and  accordingly  no  part  of  the  said 
premises  was  thenceforth  used,  for  the  purpose 
of  the  Post  Office. 

E.  That,  at  the  time  of  the  said  purchase  and 
acquisition  by  the  Postmaster-General  of  the 
property  and  undertaking  of  the  said  Electric 
Telegraph  Company  as  uoresaid,  the  said  pre- 
mises in  their  entirety  were  properly  assessed  to 
the  poor  rate  of  the  aforesaid  parish  at  the  total 
rateable  value  of  280L  per  annum,  of  which  said 
annual  sum  a  certain  proTX)rtion — ^that  is  to  say, 
the  sum  of  108L  being  five-thirteenth  parts  of 
the  said  sum  of  2801, — ^represented  the  rateable 
annual  value  at  which  tne  part  or  portion  of 
the  said  premises  occupied  by  the  respondent  as 
aforesaid  would  have  been  properly  assessable  if 
the  same  had,  at  the  time  of  such  purchase  and 
acquisition  aforesaid,  been  assessed  to  the  said 
poor  rate  as  an  independent  tenement,  and  sepa- 
rately from  the  resioue  of  the  said  premises. 

F.  That  the  said  entire  premises  continued  to 
be  assessed  to  the  poor  rate  of  the  said  parish  at  the 
stated  rateable  value  of  2802.  per  annum  until  the 
general  assessment  in  the  vear  1880,  when  the 
assessment  committee,  for  tne  purpose  of  assess- 
ing the  said  premises,  divided  the  same  into  two 
portions,  which  they  assessed  as  separate  tene- 
ments ;  ard  accordingly  the  portion  thereof 
occupied  by  the  respondent  was  called  No.  1, 
Mincing-lane,  and  re-assessed  at  a  rateable  value 
of  3342.  per  annum,  and  the  residue  of  the  said 
messuage  or  tenement,  distinguished  as  No.  42, 
Fenchurch-street,  was  re-assessed  at  an  equal  rate- 
able value  of  3342.,  making  a  total  rateable  value 
at  which  the  said  entire  premises  were  thus 
re-assessed  of  the  sum  of  668^.  per  annum. 
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Q.B.  DiY.]        Th2  Chu&chwabdens,  &c.,  op  St.  Gabriel,  Fehchukch,  v.  Willums.        [Q'B.  Dnr. 


G.  Tliat  notice  of  the  Bab-division  and  separate 
assessment  of  the  premises  was  served  on  the 
respondent,  who  md  not  appeal  against  such 
assessment. 

2.  On  the  part  of  the  respondent  reference  was 

made  to  the  22nd  section  of  the  Telegraph  Act 

1868  (31  &  32  Vict.  c.  110),  the  words  of  which  are 

as  follows : 

All  land,  property,  and  nndertakings  pnrohased  by 
the  Postmaster-General  nnder  the  Act  shall  be  assess- 
able and  rateable,  in  respect  of  looal,  mnnioipal.  and 
poiochial  rates,  assessments,  and  ohar^ea,  at  sums  not 
ezoeeding  the  rateable  yslne  at  which  such  lands, 
property,  and  undertakings  were  properly  assessed  or 
aflseasable  at  the  time  of  snch  pnrchases  or  acquisition. 

It  was  contended  on  the  part  of  the  respondent 
that,  bj  virtue  of  that  section  (22),  the  premises 
oonld  only  be  rated  at  a  smn  not  exceeding  the 
amount  at  which  thej  were  rated  when  the  Post 
Office  acquired  the  premises;  that  the  parish 
authorities  were  therefore  not  entitled  to  be  paid 
on  the  increased  assessment;  and  that  the 
respondent  was  only  liable  to  pay  on  1082.,  being 
his  due  proportion  (five*thirteenthB)  of  2802.,  the 
amount  at  which  the  whole  of  the  premises  were 
rated  when  they  were  acquired  by  the  Post  Office. 

3.  On  the  part  of  the  appellants  it  was  con- 
tended that,  the  Post  Office  havinfif  ceased  to 
occupy  the  premises,  the  Act  31  &  32  Yict.  c.  110, 
had  no  application  whatever  to  the  case;  that 
the  claim  was  not  made  against  the  Post  Office 
but  against  the  respondent  as  occupier  of  the 

S remises  now  called  No.  1,  Mincing-lane,  who  was 
able  to  pay  according  to  the  value  of  his  occu- 
pation; and  that  the  parish  authorities  had 
nothing  to  do  with  the  contract  between  the  Post 
Office  and  the  respondent. 

The  justices,  however,  being  of  opinion  that  (as 
contended  on  the  part  of  the  respondent)  the 
parish  authorities  were  not  entitled  to  be  paid  on 
the  increased  assessment,  dismissed  the  complaint 
of  the  appellants. 

The  question  of  law  upon  which  the  case  is  stated 
for  the  opinion  of  the  Queen's  Bench  Division  of 
the  High  Court  of  Justice  is — 

Whether,  seeing  that  the  said  premises  are  not 
now  in  the  occupation  of  the  Post  Office,  and 
having  rigard  to  the  words  of  the  above-recited 
section,  the  parish  authorities  are  entitled  to  be 
paid  poor  rate  at  a  higher  assessment  than  that 
m  force  at  the  time  when  the  said  premises  were 
acquired  by  the  Post  Office. 

By  sect.  U  of  the  Telegraph  Act  1868  it  is 

enacted  that 

It  shall  be  lawfol  for  Her  liajesty's  Postmaster- 
General,  with  the  consent  of  the  Lords  of  Her  Majesty's 
Treasary ,  from  time  to  time  to  lease  any  part  or  ]^arts  of 
the  ondertaldng  or  property  pnrohased  or  acquired  by 
him  under  the  power  of  this  Act. 

JE.  A,  NicoU  for  the  appellant  psirish. — The 
point  contended  for  by  the  appellants  is  that  the 
Postmaster-Oeneral,  not  being  now  the  occupier 
of  the  premises  in  question,  is  not  in  law  liable  to 
berated.  Having  in  1878  ceiased  to  occupy  or 
use  tiie  premises  ror  telegraphic  purposes,  sect.  22 
of  the  Telegraph  Act  1868  no  longer  applies  to 
any  part  of  them,  and  the  respondent,  as  tne  occu- 
pier for  his  own  business  purposes,  entirely  uncon- 
nected with  telegraph  work,  of  that  portion  of  the 
liremises  lor  which  the  rate  is  now  demanded  of 
Dim,  is  the  person  liable  to  be  rated  according  to 
the  ordinary  law,  and  to  pay  the  ordinary  rates. 


The  whole  and  sole  purpose  of  the  Act  of  1868 
was  that  parishes  might  recover  from  the  Grown 
that  which  the  Crown  would  otherwise  not  be  liable 
to  pay,  viz.,  a  contribution  to  the  poor  rate ;  but 
so  limiting  the  Crown's  liability  that  the  property 
acqfuired  by  the  Postmaster-General  under  the 
Act  should  not  be  assessed  beyond  its  rateable 
value  at  the  time  of  its  acquisition  by  him,  so  long 
as  it  is  acq  aired  and  held  for  the  purposes  of  the  Act. 
[Smith,  J. — The  Act  does  not  in  so  many  words 
say  that.]  That  is  true,  but  the  court  will  construe 
the  intention  of  the  Legislature  from  the  whole  of 
the  Act.'  That  intention  was  to  promote  the 
development  of  the  electric  telegraph  throughout 
the  country,  and  to  give  the  public  the  full  benefit 
of  it  at  a  cheap  rate,  and  for  that  purpose,  there- 
fore, property,  when  held  or  occupied  by  the 
Postmaster-General  for  telegraphic  purposes,  was 
not  to  be  assessed  beyond  its  rateable  value  at  th» 
time  of  its  acquisition  by  him.  It  was  not 
intended  to  stamp  the  property  for  all  time  at  the 
value  it  might  acquire  during  the  time  it  mi^ht 
be,  and  by  reason  mainly  of  its  being,  occupied 
and  used  by  the  Post  Office.  The  Postmaster- 
Greneral  in  1878  sdtogether  abandoned  the  use  and 
occupation  of  the  whole  and  every  jpart  of  the  pre- 
mises, and  at  the  last  quinquennial  assessment 
the  authorities  re-assessed  the  premises,  dividing 
them  into  two  parts,  and  assessing  each  part,  one 
of  them  being  that  part  occupied  by  the  respon- 
dent, in  the  sum  of  3347.,  making  an  aggregate 
total  of  6681,,  and  the  respondent  refused  to  pay 
rates  on  this  increased  amount  of  334Z. 

The  SoUcUor-Qeneral  (Sir  John  E.  CJorst,  Q.C.) 
and  OasaerUnf  for  the  respondent,  contra. — ^When 
these  premises  were  purchased  by  the  Post  Office 
in  1870,  a  Mr.  Hopcraft  occupied  that  part  of 
them  now  occupied  by  the  respondent  under  a 
twenty-one  years  lease  granted  to  him  by 
the  Electric  Telegraph  Company  in  1868,  by 
which  lease  the  company  (the  lessors)  covenanted 
to  pay  all  taxes,  rates,  and  other  assessments 
upon  the  premises,  and  they  were  therefore  inte- 
rested in  the  assessment.  Upon  the  Postmaster- 
General  purchasing  the  premises  in  1870  he 
stepped  into  the  shoes  of  the  company  under 
certain  clauses  of  the  Act  of  1868,  and  became 
liable  to  pay  these  assessments  for  Hopcraft, 
the  lessee,  and  subsequently  for  the  respon- 
dent, to  the  assignee  of  Hopcraft's  lease,  in 
the  same  way  as  the  company  had  been. 
At  that  time  the  whole  of  the  premises  was 
assessed  at  a  lump  sum  of  280L,  ana  so  remained 
until  1880,  when  they  were  divided  by  the  assess* 
ment  committee  into  two,  and  re-assessed  at  an 
increased  aggregate  amount  for  the  whole  of  668Z., 
or  334Z.  for  each  part.  The  Post  Office  is  still  the 
owner  of  the  wnole  premises,  and  neither  the 
respondent  nor  the  other  tenants  who  are  in  the 
occupation  of  them  respectively  have  hitherto 
paid  rates  upon  the  increased  assessment.  Upon 
that  portion  of  the  premises  which  was  for  a  tew 
years  after  its  acquisition  occupied  by  the  Post 
Office,  and  which  is  now  let  to  another  person, 
and  is  quite  unconnected  with  telegraphic  work, 
the  Postmaster-General,  as  the  owner  and  lessor, 
is  under  no  liability  or  covenant  to  pay  rates ;  but 
upon  that  portion  occupied  by  the  respondent  he 
is  under  an  obligation  to  pay  rates.  ^  The  Act  of 
1868,  however,  is  conclusive  that  he  is  not  bound 
to  pay  upon  an  amount  exceeding  that  at  which 
the  premises  were  assessable  and  rateable  at  the 
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time  of  their  acquisition  in  1670.  It  is  clear  from 
sect.  14  of  the  Act  that  the  Legislature  contem- 
plated the  possibility  of  the  Postmaster-General 
letting  off  part  of  the  premises  acquired  hj  him 
under  the  Act,  and  tnen  comes  sect.  22.  The 
Postmaster-General  has  not  sold,  but  is  still  the 

the 
though 
cpedient  to  move  the  office 
elsewhere.  If  the  assessment  is  raised,  there  will 
be  an  additional  burden  cast  upon  the  Postmaster- 
General,  contrary  to  the  intention  of  the  Act, 
which,  unless  words  which  are  not  now  there  are 
read  into  sect.  22,  is  conclusive  against  the 
appellants. 

NtcoU  in  reply. 

Mathxw,  J. — I  am  of  opinion  that  our  judg- 
ment must  be  for  the  respondent.  The  question 
we  have  to  decide  turns  upon  the  true  and  correct 
construction  to  be  nut  upon  the  22nd  section  of  the 
Telegraph  Act  ISfe  (31  &  32  Vict  c.  110).  That 
section  enacts  that "  all  land,  property,  and  rnder- 
takings  purchased  or  acquired  by  the  Postmaster- 
General  under  this  Act  shall  be  assessable  and 
rateable  in  respect  of  local,  mtmicipal,  and 
parochial  rates,  assessmmts,  and  charges  at  sums 
not  exceeding  the  rateable  value  at  which  such 
land,  property,  and  undertakings  were  properly 
assessed  or  assessable  at  the  time  of  such 
porchasea  or  acquisition.''  Now,  it  is  perfectly 
clear  that  that  section  is  a  compromise  between 
two  conflicting  claims,  viz.,  the  claims  of  parishes 
on  the  one  hand  to  be  paid  rates  in  respect  of 
properties  which  had  been  previously  rated,  and 
the  claims  on  the  other  hand  of  the  Crown  to  be 
relieved  of  assessments  in  respect  of  property 
held  for  public  purposes.  The  compromise 
appears  to  me  to  be,  that  the  property  purchased 
or  acquired  by  the  Postmaster-General,  under  the 
Act  in  question,  should  continue  to  be  rateable, 
but  that  its  rateable  value  should  not  be  deemed 
to  be  enhanced  by  reason  of  the  use  to  which  it 
would  be  put ;  and  that  the  assessment  therefore 
would  be  on  the  rateable  value  at  which  the 
property  was  properly  assessed  at  the  time  of  the 
purchase.  That  is  the  enactment.  Now  what 
nas  happened  in  this  particular  case?  The 
house  was  acquired  by  the  Postmaster-G^eral 
imder  the  powers  of  this  Act  of  Parlia- 
ment. The  whole  of  the  house,  however,  was 
not  required  for  telegraphic  purposes,  and  a 
portion  of  it  was  accordingly  let  by  the  Post- 
master-General under  the  powers  for  that 
pur]30se  conferred  upon  him  by  the  14th 
section  of  the  Act.  .Alter  a  time  it  was  found 
that  the  remaining  portion  of  tibe  house,  which 
for  some  time  was  occupied  by  the  Postmaster- 
General  for  the  purposes  of  the  Act,  was  not 
required,  and  leases  were  granted  by  him  of  both 
portions.  The  upper  part  of  the  premises,  viz., 
that  occupied  by  the  respondent  Williams,  was 
subject  to  a  covenant  by  the  lessor  that  he  would 
pay  all  rents,  taxes,  and  assessments.  There  was 
no  such  clause  or  covenant,  as  I  understand,  in 
the  lease  of  the  lower  portion  of  the  premises. 
The  question  is,  whether  the  property  so  dealt 
with  by  the  Postmaster-Generu  under  the  powers 
of  the  Act  still  remains  under  the  operation  of 
sect.  22,  or  whether  it  has  ceased  to  remain  under 
the  toleration  of  that  section.  The  language  of 
the  Act  is  perfectly  clear.    The  learned  counsel 


for  the  appellants  argued  that  the  result  of  the 
construction  contended  for  by  the  respondent's 
counsel  was  so  unreasonable  and  absurd  that  the 
language  of  the  Act  ought  not  to  be  interpreted 
according  to  its  ordinary  and  natural  meaning:, 
but  that  we  ought  to  read  it  as  saying  that  all 
land,  property,  and  undertakingp  purchased  or 
acquired  and  hM  by  the  Postmaster-Gkneral  for 
the  purposes  of  the  Act  shall  be  rated  in  accord- 
ance with  the  terms  of  sect.  22.  ^  Now  I  can  see 
very  good  reason  why  the  Legislature  should 
have  enabled  the  Postmaster-General  to  lease  the 

E remises  on  tiie  terms  provided  for  by  sect.  22. 
I  the  Postmaster-General  acouired  nroperty  for 
the  purpose  of  the  undertaking,  then  clearly 
sect.  22  would  apply.  If  the  property  should  w 
let  by  him,  whether  for  the  purposes  of  tele- 
graphy  or  otherwise,  to  any  tenant,  it  seems  to  me 
periectly  reasonable  that  the  Postmaster-General 
should  be  allowed  to  let  it  upcm  the  same  terms 
as  those  upon  which  he  himself  entered  upon  it ; 
otherwise  mdirectly  the  Post  Office  would  suffer 
by  the  transaction,  because  the  rent  that  he  would 
get  would  be  diminished,  owin^  to  the  fact  that 
the  property  was  enhanced  in  its  rateable  value 
by  reason  of  its  having  been  used,  or  the  adjoin- 
ing land  having  been  used,  for  public  purposes. 
For  these  reasons  it  seems  to  me  that  the  decision 
of  the  justices  was  right,  and  in  my  opinion, 
therefor^  that  decision  should  be  upheld,  and  this 
appeal  dismissed  with  costs. 

Smith,  J.-— I  am  entirely  of  the  same  opbuoo, 
and  I  have  nothing  to  add  except  this :  We  are 
not  here  dealing  with  a  c^se  in  which  the  Post- 
master-General, if  he  could  have  done  so,  has 
sold  the  property  after  having  purchased  it 
under  this  Act.  When  that  point  arises  the 
court  can  deal  with  it.  Here  he  purchased  the 
undertaking,  and  still  holds  it.  It  seems  to  me 
that,  in  the  face  of  sect.  22,  it  is  impossible  to 
hold  as  the  Appellants  desire  us  to  hold  with 
regard  to  the  oonstruction  and  operation  of  that 
section. 

Judgment  for  tlbe  reapondeni,  wUh  ooits.  Leave 
to  appeal  granted. 

Solicitor  for  the  appellant  parish,  Leonard  J.  B, 
RcwfUne, 

Solicitor  for  the  respondent^  Bahert  HwUer, 
Solicitor  to  the  Post  Office. 


Tueeday,  Kwrch  2, 1886. 
(Before  Hawilins  and  Mathbw,  JJ.) 

JoHirsoN  (app.)  V.  Mayor  aitd  CoRPORATioir  or 

Grotdon  (resps.).  (a) 

Bye-lcbw  —  Validity  -^  Uwreaeonahleneee  —  Ultra 
viree — Mtmioipal  Gorporalione  Act  1882 — 45  ^ 
46  Viot  c.  50,  s.  23. 

The  Mumoipal  Gorporalione  Act  1882,  $.  22,macte 
that,  **  the  councu  ma/y^from  time  to  time,  make 
eueh  hyeAfMoe  as  to  them  eeem  meet  for  the  good 
rule  and  government  of  the  borough,  and  for  pre' 
vention  and  euppreeeion  qfnuisanoee  not  already 
pumehahle  in  a  evmmary  manner  hy  virtue  if 
any  Act  in  force  throughout  the  borough.** 

In pureuanoe  qf  thai  eection  the  Town  CouncUff 
Croydon  made  the  foUowing  bye4aM:  **No 
pereon,  not  being  a  member  ofMer  Mc^eety'e  wrmiy 

(•)  Reported  by  W  P.  E?ib8lkt,  Esq.,  Butlfter  ftt^Law. 
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or  auxiliary  forces  aetina  wnder  the  orders  of  his 
commandinq  nfieer,  shcil  sourid  or  play  upon 
any  imcneaZ  vMtrumewt  in  ami  of  the  streets  in 
ihe  borough  on  Bundanf**  ifke  apoeUant,  not 
being  a  member  of  the  army  or  auamia/ry  forces 
acting  under  the  orders  of  his  comma/nding  officer^ 
was  charaed  with  playing  a  miusical  i/nsirum>ent 
in  ike  satd  borough  on  a  ounday,  and  was  fined 
by  the  magistrates  under  the  aoove  bye-law ;  it 
was  not  proved  that  any  complaint  of  a  nuisance 
was  maae  in  respect  of  suchpUvying,  A  case  w<u 
stated,  and  the  appellant  contended  thai  the 
byO'law  was  unreasonable  and  repugnant  to  the 
general  law  of  the  land. 
Hddt  ihat  the  eoryviction  ouaht  to  be  quashed,  as  the 
bye-law  was  unreasonahle,  and  the  facts  of  the 
ease  did  not  tshow  that  any  nuisance  had  been 
aduaXly  committed. 

This  was  a  case  stated  by  justices  under  20  A  21 
Yiot.  c.  43,  of  whioh  the  following  are  the  material 
parts; — 

1.  Upon  the  hearing  of  a  certain  information 
dolj  preferred  bj  the  respondents  against  the 
appellant  for  that  he  (the  wpellant)  not  being  a 
member  of  Her  Majesty  s  army  or  auxiliary 
foroes  did,  on  Sunday,  the  3rd  May  1885,  play 
upon  a  musical  instrument  in  Tamworth-road,  a 
street  in  the  borough  of  Croydon,  contrary  to  bye* 
law  No.  237,  made  for  the  ^x)d  rule  and  g|0vem- 
ment  of  the  said  borough,  under  the  provisions  of 
the  Municipal  Corporations  Act,  the  magis- 
tratesf  on  the  said  10th  June  1885,  bonricted  the 
appellant  of  the  said  offence,  and  adjudged  him 
to  forfeit  and  pay  for  such  offence  the  sum  of  10«. 
and  13t.  costs. 

2.  The  said  bye-law.  No.  237,  was  made  by  the 
council  of  the  said  borough  under  the  authority 
of  the  23rd  section  of  the  Municipal  Corporations 
Act  1882,  and  is  as  follows :  '*  No  person,  not 
beixig  a  member  of  Her  Majesty's  army  or 
auxiliary  forces  actmg  under  the  orders  of  his 
commanding  officer,  s&ll  sound  or  play  upon  any 
musical  instrument  in  any  of  the  streets  in  the 
boroujgh  on  Sunday." 

8.  It  was  proved  to  the  satisfaction  of  the 
magistrates,  and  admitted  by  the  appellant,  that 
(as  a  fact)  the  appellant  did,  on  the  day  and  at  the 
place  named,  play  upon  a  musical  instrument,  the 
said  day  being  Sunday. 

4.  It  was  contendea  on  behalf  of  the  appellant 
that  the  said  bye -law  was  invalid  on  the 
nounds:  (a)  That  it  was  unreasonable;  (b)  that 
it  was  repugnant  to  the  general  law  of  the  land ; 
(e)  that  the  respondents  had  no  power  to  make 
the  said  bye-law  under  the  said  23ra  section  (sub- 
sect.  1)  of  the  Municipal  Corporations  Act  1882, 
and  that  the  said  bye-iaw  was  made  and  was  uUra 
vires, 

5.  The  magistrates  considered  the  said  bye-law 
to  be  a  good  and  valid  bye-law,  and  convicted  the 
appellant  as  aforesaid.  If  the  court  should  be  of 
opmicQ  that,  on  any  of  the  grounds  contended  for 
\^  the  appdUant,  the  said  bye-law  was  invalid, 
then  the  conviction  was  to  be  quashed ;  if  other- 
wise, alEbmed. 

By  45  &  46  Vict.  c.  50,  s.  23: 

^e  oonncil  may,  from  time  to  time,  make  snoh  bye- 
lawa  aa  to  tiiem  seem  meet  for  the  good  rule  and  govem- 
Qent  of  the  borough,  and  for  prevention  and  suppreseion 
of  imieaaeea  not  already  pnniahahle  in  a  svmmary 
nasner  by  virtue  of  any  Act  in  foroe  thronghont  the 
DoroQgh.  ' 


Home  P(^yji}o  {G'  S,  Bower  with  him)  for  the 
appellant. — ^This  conviction  ought  to  be  quashed, 
for  the  bye-law  under  which  it  was  made  is 
invalid  as  being  uUra  vires  and  repugnant  to  the 
general  law  of  the  land.  [^Pitt-LeuHs,  Q.C.,  as 
amicus  curios,  referred  to  Reg.  v.  Chy  and  PoweU, 
51  L.  T.  Bep.  N.  S.  92.]  A  bye-law  might  be 
good  if  it  was  directed  against  music  being  so 
played  as  to  i^use  reasonable  annoyance  to  the 
neighbourhood,  but  it  is  not  valid  if  it  is  not  so 
restricted.  The  Truro  bye-law  (Beg.  v.  Oay 
and  Powell,  tibi  sup,)  was  a  very  different  one  to 
this.  That  ran  as  follows :  "  Every  person  Ytho 
shall  sound  or  play  upon  any  musical  instrument, 
or  sing  or  make  any  noise  whatsoever  in  any 
street,  or  near  any  house  within  the  said  borough, 
after  having  been  required  by  any  householder 
residing  in  such  street  or  h(>use,  or  by  any  police 
oonstaUe,  to  desist  from  making  such  sound  or 
noise,  either  on  account  of  any  illness  of  any 
inmate  of  such  house,  or  for  any  reasonable  cause, 
may  be  summarily  prosecuted.  That  case  found 
that  a  nuisance  had  been  committed  by  the 
playing  of  the  appellant's  concertina;  but  here 
the  case  does  not  state  that  any  nuisance  had  been 
caused  by  the  appellant's  playing.  The  following 
cases  show  that  wide  ana  unrestricted  bye-laws 
are  invalid  and  unenforceable  : 

The  Colder  and  Sebble   Namgation  Company  v. 

PilUng  and  others,  14  M.  &  W.  76 ; 
Shoood  T.  BuOock,  6  Q.  B.  388 ; 
Sverett  v.  Grapes,  8  L.  T.  Bep.  N.  8.  889. 

Carney  for  the  respondents. — ^This  bye-law  is  not 
bad  m  itself,  and  the  magistrates  may  be  trusted 
to  use  discretion  in  not  putting  it  into  foroe,  if 
resulting  in  oppression.  As  the  appellant  was 
convicted,  it  may  be  taken  for  granted  that 
somebody  must  have  been  annoyed.  The  Truro 
case  is  m  point.  [BIiwkiks,  J. — No;  that  case 
found  there  was  reasonable  ground  for  complaint.] 
The  words  "  reasonable  complaint "  are  really 
surplusage,  for  before  reasonaole  complaint  was 
made,  or  a  nuisance  actually  committed,  the 
justices  would  not  act  on  it. 

Hawkins,  J. — I  am  of  opinion  that  this  bye-law 
was  clearly  unreasonable,  and  so  wrong.     Its 
terms  are  as  follows :    [His  Lordship  here  read 
it.]     But    for   this    bye-law    it    could    not   be 
contended    that    any   offence   was    committed. 
Under  its  provisions  persons  are  made  respon- 
sible for  certain  acts  who  were  not  responsible 
before.    In  my  judgment  it  is  unreasonable  and 
not  warranted  by  the  statute  under  which   it 
professes  to  be  made.  I  see  nothing  unreasonable 
in  preventing  the  playing  of  music  at  certain 
times  if  the  inhabitants  of  a  street  or  a  district 
object ;  but,  according  to  this  bye-law,  a  boy  going 
alon^  the  street  playmg  a  Jew's  harp,  or  a  man 
playing  on  some  instrument  a  beautiful  piece  of 
music  to  the  delight  of  aU,  would  be  liable  to  a 
penalty.    Anything  more  egre^ously  unreason- 
able I  have  never  seen;  and  it  puts  it  in  the 
power  of  the  justices  to  be  cruelly  oppressive.    It 
might  be  usenil  to  give  them  power  to  stop  noises 
which  should  be  deemed  a  nuisance,  and  I  think 
this  bye-law  should  be  so  amended.    The  Truro 
case  is  very  different  from  this  one;  there  the 
bye-law  was  made  under  sect.  90  of  5  &  6  Will.  4, 
c.   76,  and  by  it  persons  might  be  summarily 
punished  who  persisted  in  playing  after  having 
oeen  required  to  desist  by  those  entitled  to  require 
them  to  desist.  The  appellant  was  brought  before 
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the  justices  for  playing  a  concertina  on  Sunday, 
and  it  was  proved  that  many  complaints  had  been 
made  by  the  inhabitants  of  the  Salvation  Army's 
music ;  out,  before  he  was  summoned,  he  had  been 
cautioned  bv  the  police,  and  on  the  morning  in 
question  he  had  been  asked  to  desist  from  playing 
on  his  concertina,  and  because  he  refused  he  was 
fined.  It  would  be  a  reasonable  bye*law  which 
required  the  person  to  desist  from  playing  after 
complaint ;  but  the  absence  of  any  such  restric- 
tion renders  this  particular  bye-law  unreasonable 
and  so  invalid. 

Mathew,  J. — I  am  of  the  same  opinion.  The 
only  real  point  made  by  Mr.  Cagney  was,  that  the 
justices  ought  to  be  trusted  to  construe  the  bye- 
law  properly ;  but  they,  I  think,  would  have  no 
discretion  in  the  matter,  and  would  be  bound  uO 
convict  under  it,  if  a  person  was  brought  before 
them  charsred  with  having  committed  a  breach  of 
it,  for  they  have  no  dispensing  power.  It  was 
made  iu  pursuance  of  sect.  23  of  4&  &  46  Yist. 
c.  50,  but  it  is  not  in  conformity  with  it.  The 
magistrates  acted  on  the  assumption  that  the 
act  of  the  appellant  was  a  nuisance ;  but  there  is 
nothing  in  tne  bye-law  to  make  such  an  act  neces- 
sarily a  nuisance :  therefore  it  is  unreasonable. 

Gonvi43H(m  quashed. 

Solicitors  for  the  appellant,  Bcmger  and  Burton, 
Solicitor  for  the  respondents,  E,   Dea/n,   for 
0.  M.  Elharough,  Croydon. 


Tueadcuy,  Ma/rch  16, 1886. 

(Before  Gbovb  and  Stephen,  JJ.) 

Re  The  School  Boabd   Election  pob  London 
(FiNSBURY  Division)  ;  Ex  parte  Aybes.  (a) 

Election  lav) — School  hoard  election  petition-^Ap' 
peal  from  decision  of  commissioner — Jurisdiction 
of  the  High  Court— 4^  &'  46  Vict,  c,  50,  ».  100, 
suh'sect,  4f— E.  8,  G,  1883,  Order  LIX,,  r,  1. 

The  High  Court  has  no  jurisdicHon  to  entertad/n  an 
appeal  agcdnst  the  decision  of  a  commissioner 
appovntea  to  incruire  into  alleged  corrupt  or  Ule^aX 
pra>ctices  at  a  school  hoard  election^  except  on  points 
of  loM  reserved  for  its  decision  hy  way  of  a  case 
stated  hy  the  commissioner. 

This  was  an  ex  parte  motion  for  a  rule  to  refer 
back  his  report  to  the  barrister  appointed  as 
commissioner  to  inquire  into  certain  illegal  prac- 
tices alleged  to  have  taken  place  in  the  election 
in  the  Finsbury  Division  for  the  School  Board  of 
London,  or  to  grant  a  new  trial  of  the  petition. 

At  the  election  the  Bev.  Mark  Wilks  was  the 
successful  candidate,  and  the  applicant  the  un- 
successful. The  latter  preferred  a  petition  against 
the  return  of  the  former  on  the  ground  of  ulbgal 
practices.  The  commissioner  found  that  the 
respondent  had  been  guilty  of  an  illegal  practice 
in  issuing  a  bill  without  having  the  printer's 
name  on  it,  but  he  exempted  the  respondent  from 
the  penalties  attaching  to  such  act  on  the  ground 
that  he  made  the  mistake  in  good  faith. 

By  45  &  46  Vict.  o.  50,  s.  100,  sub-sect.  4 : 

The  High  Court  shall,  rabjeot  to  this  Act,  have  the 
same  powers,  jnrisdiotion,  and  authority  with  respect  to 
a  mujiicipal  election  petition  and  the  proceeding 
thereon  as  if  the  petition  were  an  ordinary  action  within 
its  jurisdiction. 


By  Order  LIX.,  r.  1 : 

The  foUowinff  prooeedinffs  and  matters  shall  oonticae 
to  be  heard  and  determined  before  divisional  conrts : 

(&)  Appeals  from  revising  barristers,  and  proceedings 
relating  to  election  petitions,  parliamentary  and  muni- 
oipcd. 

Ayres,  the  applicant,  in  person. — It  is  sought 
to  refer  the  report  of  the  commissioner  appointed 
to  in()uire  into  the  alleged  illegal  practices  at  the 
election  in  order  that  it  may  be  reconsidered  by 
him,  as  to  whether  or  not  he  ought  to  grant  the 
exemption  from  the  penalties  which  he  granted 
to  the  respondent,  or  to  have  a  now  trial  alto- 

g ether  of  the  petition.  Sect.  100  of  the  Munici^ 
Corporations  Act  1882  confers  an  appellate  juris- 
diction in  the  matter  on  this  court.  [  Stephen,  J.— 
That  section  does  not  give  the  court  power  to  hear 
appeals,  but  only  interlocutory  matters  before 
the  hearing  of  the  case.]  Order  LIX.,  r.  1,  of  the 
Rules  of  1883  then  gives  this  court  the  juris- 
diction to  entertain  this  appeal.  [G&ove,  J. — ^The 
distinction  is  drawn  between  appeals  from  revising 
barristers  and  proceedings  relating  to  election 
petitions.} 

By  the  Court.— This  court  has  no  jurisdiction 
on  appeal  a^inst  the  decision  of  the  barrister 
appomted  to  inquire  into  corrupt  or  illegal  prac- 
tices at  a  school  board  election,  except  on  points 
of  law  reserved  for  its  decision  by  way  of  a  case 
stated  by  the  commissioner. 

AppUcation  refundi. 


Thursday,  March  25, 1886. 
(Before  Mathew  and  Smith,  JJ.) 

BOALEK  V,   HOLDEB    AND    OTHEBS.  (a) 

Practice — Striking  oui  claim  as  disposing  no 
reasonable  cause  for  a/stion — Action  for  maUdous 
prosecution — Charge  m<ilicioush/  preferred'^ 
Conviction—B,  S,  &.,  Order  XXV.,  r,  4. 

The  plaintiff  was  charged  hy  the  defendants  v/nder 
%  Sf  1  Vict,  c,  96,  «.  4^  wvth  having  published  a 
libel  hnou)vng  the  sams  to  he  false.  At  ihe 
preUminary  stage  of  the  procee&nas  the  charge 
wnaer  sect.  4  was  withdrawn,  hut  the  proseoution 
for  the  minor  offence  wnder  sect,  5  m  the  same 
Act  was  continued,  amd  the  plai/ntiff  was  eon^ 
mittedfor  trial  under  the  ^th  section.  An  indict' 
m^nt  was  preferred  against  the  plaintyf  under 
the  Wh  section,  amd,  the  jury  found  thai  ihe 
plaintiff  issued  the  libel  believing  it  to  he  true. 
This  verdict  was  held  to  he  one  of  guHty  under 
the  5th  section,  and,  after  respite  of  judgment  and 
argument,  the  plaintiff  was  sentenced  to  two 
months*  imprisonment  without  hard  labour.  The 
plaintiff  brought  his  auction  for  maUcious  prosecu- 
tion under  the  ^h  section  of  the  ahove  Act,  and 
set  forth  the  above  facts  in  his  statement  qfdaim, 
in  which  he  alleged  that  the  finding  of  the  jury 
was  an  acquittal  under  the  4ih  section,  under 
which  he  had  been  indicted.  The  defendants 
applied  to  haoe  the  statement  of  ctaim  struck  out 
as  not  disclosing  any  reasoname  cause  of  action. 
The  master  made  the  order  as  proofed,  hut  the 
judge  reversed  it.     The  defendants  appealed. 

Held,  on  appeal,  thai  the  statement  of  claim  ought 
not  to  he  struck  out  as  disclosing  no  reasonable 
ground  of  action,  and  that  where  a  statement  of 
claim  discloses  some  ground  of  action,  the  mere 
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fact  that  the  plaintiff  is  not  Ukely  to  succeed  on  it 
cU  the  trial  is  no  'ground  for  its  hevng  struck 
out. 

This  was  an  appeal  on  behalf  of  the  defendant, 
St.  John  Wontner,  from  an  order  of  a  judge  at 
chambers  refusing  to  strike  out  the  amended 
statement  of  claim  in  a  action  brought  against 
the  defendants  for  {inter  alia)  malicious  prosecu- 
tion. The  material  portions  of  the  statement  of 
claim  were  as  follows  :•« 

1.  Oertain  of  the  defendants  were  direotors  of  a  joint- 
•iook  oompany  oalled  the  Gbosrenor  Bank  Limited ; 
another  defendant,  one  Waram,  was  the  manager  thereof ; 
and  another,  St.  John  Wontner,  acted  as  their  solicitor  in 
the  prosecution. 

4.  On  the  16th  Dec.  1884  the  defendant  Wanun  on 
behilf  of  Idmself  and  the  other  defendant  directors, 
falsely  and  nudicionsly   and   without   reasonable   or 

frobaole  cause,  issued  a  summons  out  ef  the  Westminster 
'olioe-court  and  served  or  caused  it  to  be  senred  on 
the  plaintiff,  charging  him  with  an  offence  therein 
contained. 

5.  On  the  19th  Dec.  1884  plaintiff  appeared  to  the  said 
■mnmons  ahove  mentionea,  and  was  charged  under 
sect.  4  of  6  &  7  Vict.  c.  96,  for  that  he  "on the 8th  day  of 
Deo.  1884  did  unlawfully  and  maliciouBly  write  and 
publish  and  cause  and  procure  to  be  written  and  published 
a  oertain  false  and  oiefamatory  libel  of  and  concem- 
isg  the  said  Thomas  Waram  and  other  directors  of  the 
Groerenor  Banking  Company  limited,  well  knowing  the 
said  libel  to  be  false,  contrary  to  the  statute."  During 
the  oross^xamination  of  the  witness  (the  -  defendant 
Waram)  the  charge  under  sect.  4  as  aforesaid  was  with- 
drawn, but  the  prosecution  for  the  minor  offence  under 
sect.  5  was  continued,  and  the  further  hearing  of  the 
case  was  adjourned  till  the  26th  Dec.,  on  which  day  the 
plaintiff  was  committed  for  trial  at  the  Central  Criminal 
Court  under  sect.  5  aforesaid,  and  the  defendant  Waram 
ifHS  bound  by  recognisance  to  prosecute  the  plaintiff 
imder  sect.  5  only.  The  defendant  Wontner  conducted 
the  said  prosecution  on  both  tiie  said  occasions  as  the 
solicitor  for  and  on  behalf  of  the  defendant  direotors 
and  the  defendant  Waram. 

6.  On  or  about  the  2nd  Feb.  1885,  at  the  Central 
Criminal  Court,  the  defendants  falsely  and  maliciously 
and  without  reasonable  or  probable  cause  caused  to  be 
peaented  to  the  grand  jury  a  bill  of  indictment  against 
ue  plaintiff  under  sect.  4  aforesaid,  and  the  defendant 
Wontner,  acting  as  the  solicitor  for  the  said  defendant 
direotors  and  the  defendant  Waram,  malidously  assisted 
and  conspired  with  them  in  putting  the  law  in  motion. 

7.  The  defendants  further  lalsely  and  maUdously,  and 
without  reasonable  or  probable  cause,  proaecutea  and 
caosed  the  plaintiff  to  be  tried  upon  the  said  false  charge 
onder  sect.  4  aforesaid,  before  the  Common  Serjeant 
and  a  jurr,  and  the  jury  found  the  foUowing  special 
Terdiet:  Our  opinion  is  that  the  direotors  were  not 
privy  to  the  reports  sent  to  Somerset  House  being  false 
and  fraudulent,  but  that  the  prisoner  issued  the  libel 
beKeving  it  to  be  true,  and  in  view  of  the  gross  inaccu- 
raeies  in  the  books  we  recommend  him  to  the  lenient 
ooDsideTation  of  the  court."  Which  finding  was  in  fact 
a  verdict  of  acquittal  under  the  indictment  under  sect.  4 
aforesaid,  under  which  section  the  plaintiff  had  been 
indicted,  but  which  the  Common  Serjeant  held  to  be  a 
Terdiot  for  the  Crown  under  the  5th  section  aforesaid, 
and  judffment  was  respited. 

8.  Subsequently,  in  the  March  Sessions  1885  of  the 
Central  Criminal  Court,  the  plaintiff  was  sentenced  under 
the  above-mentioned  verdict  to  two  months'  imprisonment 
without  hard  labour,  and  the  plaintiff  has  undergone 
the  said  sentence. 

The  plaintiff  claimed  damages  in  respect  of  the 
above  matters. 

By  6  &  7  Vict.  c.  96,  s.  4: 

If  any  person  shall  maliciously  publish  any  defamatory 
libel,  knowing  the  same  to  be  false,  every  such  person, 
being  convicted  thereof,  shall  be  liable  to  be  imprisonea 
h.  the  oommon  gaol  or  house  of  correction  for  any  term 
not  exoeec&Bg  two  years,  and  to  pay  such  fine  as  the 
ooui  shall  award. 


By  pect.  6 : 

If  any  person  shall  maliciously  publish  any  defamatory 
libel,  every  such  person,  being  convicted  thereof,  shall 
be  liable  to  fine  or  imprisonment,  or  both,  as  the  court 
may  award,  such  imprisonment  not  to  exceed  the  term 
of  one  year. 

By  Order  XXV.,  r.  4 : 

The  court  or  a  judge  may  order  any  pleading  to  be 
struck  out  on  the  ground  that  it  discloses  no  reasonable 
cause  of  action  or  answer,  and  in  any  such  case,  or 
in  case  of  the  action  or  defence  being  shown  by  the 

}>leadingB  to  be  frivolqus  or  rexatious,  the  court  or  a 
ud^e  may  order  tiie  action  to  be  stayed  or  dismissed, 
or  judgment  to  be  entered  accordingly,  as  may  be 
just. 

Murphy,  Q.O.  for  the  defendant  Wontner.— 
This  statement  of  claim  ought  to  be  struck  out  as 
disclosing  no  reasonable  cause  of  action.  It 
charges  the  defendant  with  maliciously  and 
without  reasonable  and  probable  cause  preferring 
an  indictment  against  the.  plaintiff;  but  the 
plaintiff  pleads  and  admits  tnat  he  was  con- 
yicted ;  the  conyiction  is  an  answer  to  the  charge 
of  malicious  prosecution.  But  the  plaintiff  says 
that  he  was  wronely  conyicted,  ana  the  yerdict 
of  the  jury  ought  to  haye  been  recorded  in 
his  fayour.  This  he  pleads,  and  without  it 
his  claim  discloses  no  cause  of  action.  Lord 
Selbome,  in  The  Metropolitan  Banh  y.  Pooley  (53 
L.  T.  Rep.  N.  S.  163 ;  10  App.  Cas.  210),  said : 
"  An  action  for  malicious  prosecution  cannot  be 
maintained  until  the  result  of  the  prosecution  has 
shown  that  there  was  no  ground  for  it.  If  a  man 
has  been  tried  and  convicted  on  that  prosecution, 
and  there  is  no  writ  of  error  brought  and  no 
reyersal  of  the  decision,  such  an  action  will  not 
lie.  And  it  is  manifestly  a  matter  of  high  public 
policy  that  it  should  be  so ;  otherwise  the  most 
solemn  proceedings  of  all  our  courts  of  justice, 
ciyil  ana  criminal,  when  they  haye  come  to  a  final 
determination  settling  the  rights  and  liabilities 
of  the  parties,  might  be  made  themseWes  the 
subject  of  an  independent  controyersy,  and  their 
proprietymight  be  challenged  by  actions  of  this 
kind."  That  expression  of  opinion  is  conclusiye 
of  the  present  case. 

Finch  for  the  plaintiff. — ^The  statement  of  claim 
ought  to  be  upheld.  It  alleges  that  the  prosecu- 
tion of  the  plaintiff  W  the  defendants  under  the 
4th  section  of  6  &  7  Vict.  c.  96,  was  malicious  and 
without  reasonable  and  probable  cause.  In  an 
action  of  this  sort  it  is  enough  if  the  plaintiff 
alleges  that  the  defendants  maliciously  and  with- 
out probable  cause  preferred  an  indictment 
against  him,  and  if  he  proyes  at  the  trial  that 
some  charges  in  the  indictment  were  maliciously 
and  without  reasonable  cause  preferred  against 
him  eyen  though  there  was  c^ood  flrround  for 
preferring  other  charges,  be  is  entitled  to  a 
yerdict : 

Beed  y.  Taylor,  4  Taunt.  616. 
The  plaintiff  in  the  present  case  is  not  hampered  by 
his  conyiction.  Before  the  magistrates  the  more 
serious  charge,  inyolying  scienter,  was  giyen  up,  but, 
though  committed  for  the  minor  offence,  the  more 
serious  charge  formed  the  indictment  against  him 
at  the  Central  Criminal  Court.  The  yerdict  of 
the  jury  was  a  distinct  acquittal  under  sect.  4, 
and,  as  he  was  not  charged  under  any  other  sec- 
tion, he  ought  to  haye  had  a  yerdict  of  not  gr^ilty 
recorded  in  his  fayour.  The  plaintiff  was  willing 
to  haye  the  legal  question  of  the  entering  of  the 
yerdict  discussed  by  the  Court  fur  the  Considera- 
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tion  of  Grown  Cases  Beseryed ;  but  he  failed  to 
obtain  leave  to  have  the  point  reserved,  and  he 
ought  not  to  be  prejudiced  by  that  fact. 

Mathbv,  J. — I  think  the  order  of  Wills,  J. 
ought  to  be  affirmed.  The  question  is  whether 
the  statement  of  claim  ought  to  be  struck  out  as 
disclosing  no  reasonable  cause  of  action.  It 
appears  that  the  result  of  the  prosecution  of  the 
plaintiff  was  that,  though  indicted  under  the  4th 
section  of  6  &  7  Yict.  c.  96,  he  was  found  guilty 
by  the  jury  at  the  Central  Criminal  Court,  under 
sect.  5  of  that  Act,  and  was  punished  by  a  sen- 
tence of  two  months'  imprisonment  without  hard 
labour.  Paragraph  7  oi  the  statement  of  clfum 
shows  that  the  jury  took  that  view.  The  latter 
part  of  that  paragraph  no  doubt  puts  forward  a 
matter  of  law  rather  than  of  fact,  and  it  is  now 
said  that  this  slip  in  the  pleading  renders  the 
statement  of  claim  frivolous  and  vexatious,  as 
disclosing  no  reasonable  cause  of  action.  The 
Bcienter  was  not  proved  at  the  trial,  and  a  writ  of 
error  was  applied  for,  but  the  fiat  of  the  Attomey- 
(xeneral  was  refused,  and  therefore  it  must  be 
assumed  that  the  plaintiff  wasproperlv  convicted 
and  punished,  it  is  a  question  of  principle, 
and  must  be  so  decided.  Tne  charge  against  the 
defendants  is  that  they  knowingly  preferred 
against  the  plaintiff  a  charge  of  greater  gravity 
than  they  could  prove.  Suppose,  for  instance,  a 
charge  of  murder  was  deliberately  preferred 
against  a  person  who  could  only  be  convicted  of 
grievous  bodily  harm,  in  such  a  case  it  is  clear 
that  an  action  for  malicious  prosecution  would  lie. 
Of  course  the  defendants  may  not  have  been 
responsible  for  the  indictment,  nor  is  it  clear  that 
the  plaintiff  was  not  properly  convicted  within 
the  section  under  which  the  charge  against  him 
was  laid.  I  do  not  think  he  has  received  any  real 
or  substantial  damage  for  which  he  can  recover 
compensation  from  a  jury;  but  that  is  not  a 
matter  which  can  be  said  to  authorise  the  court 
to  strike  out  this  statement  of  claim  as  disclosing 
no  reasonable  cause  of  action. 

Smith,  J. — ^This  is  an  application  to  strike  out 
this  statement  of  claim  under  Order  XXY., 
rule  5,  as  not  showing  any  reasonable  cause  of 
action.  We  cannot  look  liehind  a  statement  of 
claim  if  it  discloses  a  reasonable  caose  of  action. 
Aa  against  the  defendant  Wontner  the  plaintiff 
says  that  the  summons  for  libel  was  taken  out 
against  himself  as  knowing  the  libel  to  have  been 
false,  and  the  prosecution  on  the  more  serious 
charge  under  sect.  4  of  6  &  7  Yict.  c.  96,  was  with- 
drawn from  before  the  police  magistrate,  but  on 
the  minor  charge  under  sect.  5  was  proceeded 
with,  and  he  was  committed  under  it.  The  RtJite- 
ment  of  claim  in  paragraph  6  then  alleges  that 
the  defendant  Wontner,  without  reasonable  cause, 
caused  a  bill  of  indictment,  under  sect.  4,  to  be 
preferred  before  the  grand  jury.  The  next  para- 
graph goes  on  to  sav  that  the  charge  was  pro- 
ceeded with  before  the  Common  Serjeant  and  a 
jury,  and  the  jury  found  that  the  plaintiff  had 
published  the  Ubel  believing  it  to  be  true.  This 
the  plaintiff  says  amounts  to  an  acquittal  on  the 
charge  preferred  against  him,  and  entitles  him  to 
maintain  the  present  action.  The  conviction 
against  him  stands  recorded,  and  it  will,  I  think, 
present  great  difficulties  in  his  way  at  the  trial. 
But  with  this  we  have  nothinf|p  to  do.  We  cannot 
say  that  this  statement  of  claim  does  not  disclose 


a  reasonable  cause  of  action,  and  the  appeal  must 
be  dismissed.  j^^^^^  dimnissed. 

Solicitor  for  the  plaintiff,  W,  W,  Brown, 
Solicitors  for  the  defendant  Wontner,  Wonlner 
and  Sons, 
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Thwiday,  Jan,  21, 1886. 

(Before  Pollock,  B.) 

Beg.  V,  Thomas  Gkipfiths  and  Thomas  Williams,  (a) 

Justices — Preliminary  inquiry — Grosa-eooamination 
hy  defendants'  solicitor — Discretion  ofjusHces  to 
prohibit — Summaary  JwrUdietion  Act  1884  (47  4* 
48  Vict,  c.  43),  «.  7. 

Certain  justices  at  a  prelimincmf  inquiry  into  an 
alleged  case  of  highwa/y  robbery  dedtneato  permit 
the  solicitor  r^esenimg  the  prisoners  to  crosS' 
examd/ne  the  vntneases  for  the  prosecution,  hdiev' 
vng  thai  they  possessea  a  discretionary  power  tii 
the  matter. 

Sect  7  of  the  Summary  Jurisdiction  Act  1884 
provides  that  the  eupression  "  court  of  summary 
jurisdiction"  in  sect,  50  of  the  Summary  /tim- 
dietion  Act  1879  shall  include  justices,  a  justice 
or  ma>gi8trate,  whether  acting  wider  the  Summary 
Jurisdiction  Acts,  or  any  of  ^^sm,  or  under ^  any 
other  Act,  or  by  virtue  of  his  or  their  commission 
or  by  the  common  louw. 

Held,  that  the  justices  hid  no  discretion  teprohifnt 
the  solicitor  to  the  prisoners  from  cross-examining 
the  witnesses  for  the  froseoution,  and  that  the 
light  to  eross-egsamine  t$  ahsohUe  both  under  ihs 
Swmnary  Jurisdiction  Acts  and  by  the  eommam 
law, 

Qucere,  as  to  the  course  to  be  ctdo^ted  when  justices 
have  prohibited  cross-examinaiion, 

Thomas  Gkifpiths  and  Thomas  Williams  were 
brought  to  Beaumaris  Winter  Assizes  upon  an 
indictment  charging  them  that  they,  in  and  upon 
one  Bobert  Roberts  feloniously  did  make  an 
assault  and  nine  pounds  in  gold,  the  moneys  of 
the  said  Bobert  Boberts,  from  the  person  and 
against  the  will  of  the  said  Bobert  Boberts 
fdoniously  and  violently  did  steal,  take,  and  carry 
away. 

M,  Douglas  for  the  defence.— Before  the  oaee  is 
opened  I  have  to  make  a  statement  to  your  Lord- 
snip.  It  appears  that  at  the  preliminary  inquiry 
from  whicn  the  prisoners  were  committed  for 
trial  the  justices  refused  to  allow  the  solicitor  for 
the  prisoners  to  cross-examine  the  witnesses  for 
the  prosecution. 

Pollock,  B. — ^The  fact  is  mentioned  in  the 
depositions,  but  this  is  not  the  proper  time  or 
place  at  which  to  enter  into  the  question.  The 
trial  must  proceed. 

J.  E,  Vincent,  for  the  prosecution,  opened  the 
case  and  examined  the  prosecutor.  At  the  end 
of  the  cross-examination, 

Pollock,  B.  having  ascertained  that  there  was 
no  more  direct  evidence  of  the  offence  charged, 
asked  the  jury  whether  they  could  satis&otorily 
convict  upon  suoh  evidence,  and  a  verdict  of 
"  Not  guilty  "  was  returned.  _ 

(•)  Baportsd  hj  J.  K.  YnrOBiiT,  Esq.,  BMitetar-at-LftW. 
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BougUu, — ^I  should  like  to  mention  the  point 
which  I  raised  at  an  earlier  period.  The  magis- 
trates refused  to  allow  any  cross-examination  of 
the  witnesses  for  the  prosecution. 

Vincent — My  instructions  are  that  the  state- 
ment made  is  not  precisely  a?curate.  It  was 
attempted  to  cross-examine  the  witnesses  at  a 
period  considerably  later  than  the  preliminary 
mquiry.  At  the  same  time,  without  admitting 
the  facts,  it  is  highly  desirable  that  your  Lord- 
ship should  express  an  opinion  upon  the  subject  in 
in  order  that  tne  practice  may  be  settled. 

JDoughu, — I  submit  that  there  is  no  doubt  of 
the  right  of  prisoners  charged  with  an  indictable 
offence  to  be  represented  at  the  preliminary 
inquiry  by  counsel  or  solicitor,  and  tnat  counsel 
or  a  solicitor  representing  prisoners  have  an 
absolute  right  to  cross-examine  the  witnesses  for 
the  prosecution.  There  is  no  discretion  in  the 
maeistrates,  ajid  for  very  good  reason,  inasmuch 
as,  if  the  magistrates  possessed  a  discretion  and 
exercised  it  by  refusing  to  permit  cross-exami- 
nation, no  use  could  be  made  at  the  trial  of  the 
depositions  of  a  witness,  although  death,  illness, 
or  other  sufficient  cause  should  render  it  impos- 
sible for  the  witness  to  be  called. 

Pollock,  B. — It  is  certainly  much  to  be  desired 
that  the  practice  should  be  settled.  I  am  clearly 
of  opinion  that  not  only  under  the  Summary 
Jurisdiotion  Acts,  but  also  by  the  common  law, 
prisoners  at  the  preliminary  inquiry  have  a  right 
to  be  represented  by  counsel  or  solicitor,  and  that 
such  counsel  or  solicitor  have  an  absolute  right 
to  cross-examine  the  witnesses  for  the  prosecution. 
For  the  ~eason  which  has  been  given,  it  would  be 
most  unfortunate  if  magistrates  possessed  a  dis- 
cretion to  prohibit  cross-examination,  since  the 
exercise  of  that  discretion  would  prevent  the 
depositions  of  a  witness  from  being  used  at  the 
trial  under  any  circumstances,  and  would  tend  to 
impair  that  appearance  of  perfect  fairness  which 
is  the  first  essential  of  proceedings  in  a  criminal 
court.  I  express  no  opinion  concerning  the 
conduct  of  tne  magistrates  in  this  particular 
case,  as  there  is  some  dispute  in  regard  to  the 
facts  I  but,  in  my  opinion,  it  is  desirable  that  the 
practice  should  be  settled  upon  the  lines  which  I 
nave  stated. 

Solicitor  for  the  prosecution,  £.  Jones  Bo6sW«, 
Menai  Bridge. 

Solicitor  for  the  defence,  Thamion  Jones, 
Bangor. 

HIGH  COURT  OF  JUSTICE. 

QUEEN'S  BENCH  DIVISION! 

Friday,  March  12, 1886. 
(Before  Mathew  and  Smith,  JJ.) 
HoMBR  (app.)  V.  Casman  (resp.).  (a) 
Highway — Wilful  ohairudion — Highway  Ad  1835 
(3  4-4  Will  4,  e.  50),  a.  7'Z—Oh8trucHon  of  part 
of  highway  only, 

ThereepondentvHiseummoned  under  the  72nd  section 
of  the  Highway  Act  1835  for  "  wilfully  obstruct' 
ing  the  free  passage  **  of  a  highway.  It  was 
proved  that  he  stood  on  a  cliair  in  the  highway 
and  addressed  a  large  crowd  of  persons  who  had 
eoUeeted   round   him.      There   was    space   for 

(a)  lUportod  by  Dvnuor  Hnx,  Esq.,  B«rriBter«t-L»w. 

Mag.  Cas.— Yol.  XIY. 


veJiides  aavd  foot-passengers  to  pass  to  and  fro 
outside  the  crowd,  but  to  have  aiteinpted  to  have 
walked  or  driven  across  that  part  wJire  the  appel- 
lant and  the  crowd  were  stationed  would  have 
been  aitended  with  inconvenience  and  danger. 
Held,  that  the  appellant  was  guilty  of  toilful  obstruc- 
tion of  ths  free  passage  of  the  highway  within 
sect  72. 
This  was  an  appeal  upon  a  case  stated  by  a  justice 
of  the  peace  for  the  county  of  Stafford,  pursuant 
to  20  &  21  Vict.  c.  43,  and  42  &  43  Vict.  c.  49. 

At  a  petty  sessions  held  at  Sedgley,  in  the 
county  of  Stafford,  one  Frederick  Augustus 
Homer  was  charged  in  and  by  a  certain  com- 

Slaint  for  that  on  the  12th  day  of  Sept.  1885  he 
id  unlawfully  and  wilfully   obstruct  the  free 
gissage  of  a  certain  public  highway ;  to  wit,  the 
ull  Ring  at  Sedgley  aforesaid. 
The  said  complaint  was  made  under  sect.  72  of 
the  General  Highway  Act  1835.    Upon  the  hear- 
ing of  the  said  complaint  the  following  facts  were 
proved  or  admitted : — 

1.  The  whole  of  the  said  Bull  Bing  was  and  is 
a  pubTic  highway,  and  repaired  by  the  inhabitants 
of  the  parish.  U*he  said  Bull  Bing  is  in  the  form 
of  an  irregular  triangle,  and  is  at  a  spot  at  which 
six  highway^  converge. 

2.  On  the  12th  Sept.  1885  the  defendant 
marched  into  the  said  Bull  Bing  at  the  head  of  a 
band  and  took  up  his  position  near  a  lamp-post  in 
the  said  Bull  Ring,  the  band  and  crowd,  variously 
estimated  at  from  150  to  200  people,  forming 
round  him  and  upon  the  said  highway.  The 
defendant  stood  upon  a  chair  or  stool  and 
addressed  the  said  crowd  for  the  space  of  one 
hour  and  a  half.  • 

3.  During  that  period  no  person  could,  with- 
out considerable  inconvenience  and  danger,  have 
either  walked  or  driven  across  that  part  of  the 
highway  where  the  defendant  and  his  band  and 
crowd  were  stationed,  and  the  said  highway  was 
thereby  during  such  period  rendered  less  con- 
venient and  commodious  to  the  public.  There 
was,  however,  space  outside  the  said  crowd  and 
between  it  and  the  footpaths  for  vehicles  or  foot- 
passengers  to  pass  and  repass. 

4.  It  was  thereupon  contended  on  behalf  of  the 
defendant  that,  inasmuch  as  there  was  a  passage 
for  foot-passengers,  horses,  and  vehicles  round 
the  space  occupied  by  the  crowd,  there  wa»  no 
obstruction  within  the  meaning  of  the  72nd  sec- 
tion of  5  &  6  Will.  4,  c.  50.  And  further,  that 
the  defendant  had  a  right  to  hold  the  said  meet- 
ing on  the  said  highway  so  long  as  there  was  a 
passage  round  the  said  crowd  for  foot-passengers, 
horses,  and  vehicles. 

I  was  of  opinion  that,  although  there  was  a 
passage  round  the  said  crowd,  along  which  foot- 
passengers,  horses,  and  vehicles  could  pass  and 
repass,  the  occupation  of  the  part  of  the  highway' 
on  which  the  crowd  stood  for  tho  period  of  an 
honr  and  a  half  was  a  wilful  obstruction  of  the 
free  passage  of  the  hii^hway  within  the  meaning 
of  sect.  72  of  5  &  6  Will.  4,  c.  50,  and  that 
the  defendant  had  no  legal  right  to  appropriate 
to  himself  in  such  manner  ana  for  such  purpose 
aforesaid  such  part  of  the  highway.  1  therefore 
convicted  the  defendant,  and  fined  bim  one 
shilling  and  the  costs. 

The  question  for  the  opinion  of  the  court  is, 
whether  the  said  determination  was  correct  in 
point  of  law.  Nigel  C,  A.  Neville. 
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Sect.  72  of  the  5  &  6  Will.  4,  c.  50,  provides : 

If  any  person  Rliall  wilfolly  ride  nron  any  footpath  or 
oaneeway  by  the  side  of  anyroad  made  or  set  apurt  for 
the  nse  or  acoommodation  of  foot-passengers ;  or  shall 
wilfully  lead  or  drive  any  horse,  ass,  sheep,  mnle,  swine, 
or  oatUe,  or  carriage  of  any  description,  or  any  track  or 
sledge,  npon  any  such  foo^ath  or  causeway ;  or  shall 
tether  any  horse,  ass,  mnle,  swine,  or  cattle  on  any 
highway,  so  as  to  snifer  or  permit  the  tethered  animiu 
to  be  thereon ;  or  shall^canse  anT  injury  or  damage  to 
be  done  to  the  said  highway,  or  the  hedges,  posts,  rails, 
walls,  or  fences  thereof ;  or  shall  wilfmly  obstmot  the 
passage  of  any  footway ;  or  shall  wilfmly  destroy  or 
injnre  the  surface  of  any  highway ;  ...  or  shall  in 
any  way  wilfully  obstruct  the  free  passage  of  any  such 
highway ;  erery  person  so  offending  in  any  of  the  oases 
aforesaid  shall  for  each  and  every  such  offence  forfeit 
and  pay  anv  sum  not  exceeding  fortv  shillings  oyer  and 
above  the  damages  occasioned  thereby. 

H,  JD.  Greene,  Q.C.  for  the  appellant. — ^The  con- 
viction was  wrong.  The  obstruction,  if  any,  was 
occasioned  by  the  crowd  of  persons  who  had 
gathered  round  the  appellant,  and  for  this  the 
appellant  should  not  be  responsible.  In  Ball  v. 
Ward  (33  L.  T.  Rep.  N.  S.  170)  the  appellant  had 
an  auction  caravan  standing  in  the  market-place 
in  a  town,  for  which  he  paid  a  rent  or  toll  to 
the  improvement  commissioners  appointed  by  a 
local  Act  the  lords  of  the  manor.  The  caravan 
was  only  three  feet  from  a  public  street  of  the 
town,  and  many  persons  obstructed  the  thorough- 
fore  by  stopping  to  listen  to  appellant's  sales.  The 
justices  convicted  the  appellant  under  10  &  11 
Y  let.  c.  79,  s.  28,  of  causing  an  obstruction  in  a 
thoroughfare.  Held,  that  what  the  appellant  did 
was  not  an  offence  within  the  Act.    He  also  cited 

SHnson  v.  Browning,  13  L.  T.  Bep.  N.  S.  799 ;  L. 
Eep.  1  C.  P.  821.. 

The  appellant  did  not  "wilfully"  obstruct  the 
highway,  and  30uld  not  therefore  be  convicted. 
In  Walker  v.  Homer  (33  L.  T.  Rep.  N.  S.  601  ; 
1  Q.  B.  Div.  4)  it  was  held  that  merely  suffering 
trees  and  underwood  to  grow  over  and  across  a 
highway  so  as  to  be  an  obstruction  to  the  free 
passage  along  it  could  not  be  said  to  be  a 
"  wilral  "  obstruction  within  the  section. 

John  Bose,  for  the  respondent,  was  not  called 
upon. 

Mathew,  J. — I  am  of  opinion  that  the  convic- 
tion was  right,  and  should  be  affirmed.  It  seems 
clear  that,  in  taking  up  his  position  on  a  chair  or 
stool  in  the  middle  of  the  highway,  the  appellant's 
o^pject  was  to  attract  persons  to  listen  to  his 
address.  Owing  to  the  crowd  of  persons  who  had 
assembled  to  listen  to  the  appellant  the  highway 
was,  as  the  justice  has  founa,  rendered  less  con- 
venient and  commodious  to  the  public.  With 
regard  to  the  case  of  Ball  (app.)  v.  Ward  (resp.), 
relied  on  during  the  argument,  it  is  sufficient  to 
observe  that  the  conviction  there  was  under 
a  different  Act,  viz.,  the  Town  Clauses  Act  1847 
(10  &  11  Yict.  c.  89).  The  decision,  therefore,  has 
no  bearing  on  the  present  case.  I  think  the 
appellant  "wilfully  obstructed"  the  highway 
within  the  meaning  of  the  section. 

Smith,  J. — I  am  of  the  same  opinion.  The 
question  for  us  to  decide  is,  whether  or  not  there 
was  evidence  before  the  justices  that  the  appellant 
had  wilfully  obstructed  the  free  passage  of  the 
highwav.  The  appellant  was  only  entitled  to  use 
the  highway  in  an  authorised  manner ;  that  is,  to 
pass  over  it  to  and  fro.  He  certainly  had  used  it 
m  an  unauthorised  manner,  and  the  magistrate  has 
found  that,  as  no  person  could  have  gone  across 


I  that  part  of  the  highwav  where  the  appellant  and 
his  band  were  without  considerable  inconvenience 
and  danger,  there  was  an.  obstruction  to  the  high- 
way. The  fact  that  only  a  part  of  the  highway 
was  so  obstructed  seems  to  me  to  make  no  diffe- 
rence. That  the  whole.highwav  was  not  obstructed 
does  not  make  what  the  appellant  did  any  the  less 
an  obstruction  within  the  meaning  of  the  section. 
The  appeal  must  &il.  Conviction- affirmed, 

Clarke,  Woodcock,  and  Byland,  for  WcUerhouM, 
Wolverhampton. 

Solicitors  for  the  respondent,  Bolton,  Bdbhim, 
Buaik,  and  Co,,  for  Tinsley,  Dudley. 


Thursday,  Nov,  26,  1885. 

(Before  Mathew  and  Smith,  JJ.) 

Smith  v.  Hunt,  (a) 

Ground  Game  Act  1880  (43  i-44  Vict,  e.  47),  s.  €^ 
Owner  oectipying  hU  own  land — Bight  to  employ 
$pring  traps  othervoise  than  in  rahhU  holes — 
"  Berson  having  a  right  of  kiUing  ground  game 
under  this  Act  or  otherwise,* 

By  the  ^th  section  of  the  Ground  Game  Act  1880 
(43  ^  44  Vict.  c.  47),  no  personliaving  aright  of  kill- 
ing ground  game  under  this  Act  or  otherwise,  sludl 
use  any  firearms  for  the  purpose  of  hiUing  ground 
game  between  the  expiraiion  of  the  first  hour  after 
sunset  and  the  commencement  of  the  last  hour  before 
sunrise ;  and  no  stuJi  person  shall,  for  tJte  pur- 
pose  of  killing  ground  game,  employ  spring  traps 
except  in  rabbit  holes,  nor  employ  poison ;  and 
any  person  acting  in  contravention  of  this  section 
shaU,  on  summa^nj  conviction,  be  liable  to  a 
penalty  not  exceeding  21, 

Meld,  thai  the  section  doessiot  apply  to  an  owner  of 
land  doing  any  of  the  acts  prohibited  therein  upon 
his  own  land. 

This  was  a  case  stated  by  justices  of  the  county 
of  Hereford,  to  obtain  the  opinion  of  the  court 
upon  the  construction  of  the  6th  section  of  the 
Ground  Game  Act  1880  (43  &  44  Vict.  c.  47).  (6) 

An  information  having  been  preferred  against 
the  respondent  for  that  he,  for  the  purpose  of 
killing  ground  game,  employed  a  spring  trap, 
otherwise  than  in  a  rabbit  hole,  contrary  to  the 
provisions  of  the  above-mentioned  section,  it 
appeared  on  the  hearing  thereof  that  the  respon- 
dent was  the  owner  and  occupier  of  the  land  on 
which  it  was  admitted  that  he  had  placed  a  spring 
trap  otherwise  than  in  a  rabbit  hole  for  the  pur- 
pose of  killing  ground  game. 

It  was  contended  on  the  part  of  the  prosecu- 
tion that  the  Act  applied  to  all  persons  having  the 
right  of  Jcilling  ground  game,  including  owners 
occupying  their  own  land,  and  on  the  part  of  the 
defendant  that  the  Act  applied  to  occupiers  only 
and  did  not  apply  to  owners  occupying  their  own 
land. 

—    — III  ,  ,  '  ■ 

<•)  Reportad  by  Josbpu  SMrrH,  Eaq..  lUnliitAr^u^TAw. 

(b)  The  6th  seotion  of  the  Ground  Game  Act  1890 
(4S  &  44  Viot.  o.  47)  is  as  follows :  '*  No  person  having  a 
ri^ht  of  killing  gronnd  game  under  this  Act  or  other- 
wise, shall  use  any  firearms  for  the  purpose  of  killing 
ground  game  between  the  expiration  of  the  first  hour 
after  sunset  and  the  commencement  of  the  last  hour 
before  snnrise ;  and  no  such  person  shall,  for  the  pur- 
pose of  killing  gronnd  game,  employ  spring  traps,  except 
in  rabbit  holes,  nor  employ  poison;  and  any  person 
acting  in  oontravention  of  this  section  shall,  on  snoi- 
mary  conviction,  be  liable  to  a  penalty  not  exceed- 
ing a." 
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The  justices  were  unable  to  agree  as  to  the  true 
constmction  of  the  sectiooi  two  being  in  favour 
of  a  conviction  and  two  in  favoar  of  dismissing  the 
information,  and  they  thereupon  decided  to  dis- 
miss the  information,  but  consented  to  state  a 
case  for  the  opinion  of  the  court,  and  this  was  the 
case  which  now  came  on  for  argument. 

Adand  for  the  appellant.  —  The  respondent 
comes  within  the  terms  of  the  6th  section  of  the 
Ground  Game  Act  1880  (43  &  44  Vict.  c.  47). 
That  section  prohibits,  first,  the  use  of  firearms 
in  the  night  time ;  secondly,  the  employment  of 
spring  traps  except  in  rabbit  warrens ;  and,  thirdly, 
tne  employment  of  poison ;  and  it  is  submitted 
that  one  of  the  objects  of  the  Act  was  to  prevent 
the  wanton  destruction  of  game  by  spring  traps 
being  left  lying  about  indefinitely  and  by  the 
employment  of  poison,  while  at  the  same  time 
those  persons  who  use  rabbit  warrens  as  a  source 
of  profit,  were  protected  by  being  excluded  from 
the  section.  That  being  so,  the  section  would 
apply  to  owners  as  well  as  occupiers.  TMathew, 
J. — Why  do  you  say  the  Act  is  intended  to  apply 
to  owners  ?  Why  should  not  they  kill  rabbits  in 
any  way  they  like  ?]  The  section  applies  to  all 
persons  "  having  a  right  of  killing  ground  game 
under  this  Act  or  otherwise,"  and  it  was  clearly 
the  intention  of  the  Legislature,  in  using  the  very 
wide  words  **  or  otherwise,"  to  include  not  only 
occupiers,  but  all  persons,  including  owners,  who 
occupy  their  own  land,  and,  in  the  absence  of  any 
express  exception,  owners  cannot,  by  any  reason- 
able interpretation  of  the  plain  words  of  the 
section,  be  excluded  from  its  operation.  [Smith, 
J. — ^But  the  object  of  the  Act,  stated  in  the  pre- 
amble, was  to  make  further  provision  for  enabling 
occupiers  to  protect  their  crops  from  injury  aud 
loss  by  ground  game,  and  so  power  was  given  to 
them  to  kill  the  ground  game  subject  to  certain 
r^trictions.  Why  are  we  to  suppose  that  it  was 
intended  lo  place  any  restriction  on  owners  kill- 
ing the  ground  game  in  any  way  they  choose  P] 
The  Act  is  not  limited  by  the  preamble,  and  effect 
must  be  given  to  its  plain  words. 

(7.  A.  BuaseUf  for  the  respondent,  was  not  called 
upon. 

Math£w  J. — In  this  case  the  judgment  of  the 
court  must,  in  my  opinion,  be  in  favour  of  the 
respondent.  I  think  the  justices  were  quite  right 
in  refusing  to  punish  a  man  for  taking  any  steps 
he  thought  to  be  necessarv  for  killing  the  ground 

Sme  on  his  own  land.  l!ne  object  of  the  Ground 
me  Act  1880  (43  A  44  Vict.  c.  47)  was  to 
enable  occupiers  to  destrov  ground  game,  which 
otherwise  they  would  have  had  no  right  to  destroy. 
The  Act  is  an  Act  for  the  better  protection  of 
occupiers  of  land  against  injury  to  their  crops 
from  ground  game,  and  the  preamble  runs  : 
"  Whereas  it  is  expedient  in  the  interests  of  good 
husbandry,  and  for  the  better  security  for  the 
capital  and  labour  invested  by  the  occupiers  of 
land  in  the  cultivation  of  the  soil,  that  further 
provision  should  be  made  to  enable  such  occupiers 
to  protect  their  crops  from  injury  and  loss  by 
ground  game."  It  is  clear,  therefore,  that  the 
whole  Act  applies  to  occupiers,  its  object  being  to 
protect  them  against  landlords  who  might  be 
mclined  to  overstock  the  land  with  hares  and 
rabbits,  and  to  give  landlords  and  occupiers  a  con- 
current righi/  to  kill  such  game.  It  is  impossible 
to  read  tmrongh  the  various  Bections  of  the  Act 


without  Bteing  that  they  were  intended  to  apply 
to  the  occupiers  of  the  land,  as  contradistin- 
guished from  the  owners ;  and  I  think  it  is  clear, 
from  the  wording  of  the  Act  alone,  that  the 
Legislature  had  no  intention  of  restricting  the 
undoubted  rights  which  landlords  possessed 
before  the  Act  was  passed  to  deal  with  their  land 
and  kill  the  game  thereon  in  any  way  they  liked. 
Now,  the  words  of  the  6th  section,  on  wliich  the 
question  in  the  present  case  turns,  are  these  : 
**  No  person  having  a  right  of  killing  ground  game 
under  this  Act  or  otherwise  shall  use  any  firearms 
for  the  purpose  of  killing  ground  game  between 
the  expiration  of  the  first  nour  after  sunset  and 
the  commencement  of  the  last  hour  before  sun- 
rise ;  and  no  such  person  shall,  for  the  purpose  of 
killing  ground  game,  employ  sprine  traps,  except 
in  rabbit  holes,  nor  employ  poison ;  and  any  person 
acting  in  contravention  of  this  section  shall,  on 
summary  conviction,  be  liable  to  a  penalty  not 
exceeding  two  pounds,"  and  the  words  "  or  other- 
vnse"  have  been  relied  on  as  bringing  owners  of 
land  within  the  scope  of  the  Act.  1  do  not  see 
any  difficulty  in  giving  due  effect  to  these  words 
without  giving  them  the  wide  interpretation 
which  it  is  contended  can  alone  be  given  to  them. 
I  think  that  they  refer  to  persons  of  the  same  class 
as  those  previously  mentioned — that  is,  to  persons 
having  a  right  to  icill  game — and  they  would,  for 
instance,  apply  to  a  case  in  which  a  tenant  before 
the  passing  of  the  Act  had  been  given  by  his 
landlord  the  right  of  keeping  down  the  ground 
game  on  his  land.  For  these  reasons  I  am  of 
opinion  that  this  appeal  must  be  dismissed  with 
costs. 

Smith,  J. — I  agree  with  all  that  has  been  said 
by  my  learned  brother.  The  first  five  sections  of 
the  Act  clearly  relate  to  occupiers,  and  it  is  said 
that  the  6th  section  includes  owners  of  land  also. 
I  do  not  think  that,  as  the  first  part  of  the  Act 
deals  entirely  with  occupiers,  it  can  be  supposed 
that  the  6th  section  intends  by  such  general  words 
as  those  relied  on  to  bring  in  landlords.  On  the 
contrary,  t  think  that  the  section,  so  far  from  being 
in  derogation  of  the  rights  of  landlords,  was 
in  tended  to  be  in  their  favour  to  prevent  the 
wholesale  destruction  of  ground  game.  I  think, 
therefore,  that  the  lustices  were  quite  right  in 
refusing  to  convict  the  respondent. 

Appeal  diamisaed^  tmih  costa. 

Solicitors  for  the  appellant,  Rohinatm^  PreatoUf 
and  Stow,  for  Rowta^ida,  Bagnall,  and  Co., 
Birmingham. 

Solicitors  for  the  respondent,  Maples,  Teeadale, 
and  Co.,  for  T.  Scott,  Bromsgrove. 


Tlmrsday,  Nov.  26, 1885. 

(Before  Mathzw  and  Smith,  JJ.) 

The  Metkopolitan  Board  op  Works  v. 

Nathan,  (a) 

Metropolis  Management  and  Buildiiig  Acts  (Amend- 
ment) Act  1882  (45  Vict.  e.  14),  s.  8--Forming  or 
laying  oui  a  street  for  foot  traffic  only — Passage 
Mtoeen  artisans^  dwellings. 

Artisans^  dweiUings,  comprising  tuoenty-siso  tene^ 
menis,  accommodaiing  ahovti  250  persons,  were 
huUt,  opening  on  an  approach  100ft.  long  and 

(a)  Bepofidd  bj  Jobifb  Smuh,  EBq.,'Bftrriiter-ftt-Lftw. 
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16/j(.  wide  entered  from  a  public  street  through  a 
rfateway  \Oft.  wide  over  which  one  of  the  bitildi^hgs 
woe  carried.  A  roadway  had  previously  existed 
on  the  site  with  warehouses  abutting  tliereon,  and 
tlis  gateway  indaded  the  site  of  a  fortner  gateway, 
which  had  been  milled  down  and  altered  to  a 
greater  width.  The  approach  did  not  afford 
communication  with  any  othei'  public  street^  and 
wa^for  the  sole  use  and  convenience  of  the  tenants 
of  the  divellings,  to  tlie  excUision  of  the  public^  no 
right  of  way  over  tJie  same  having  ever  been 
dedicated  to  or  used  by  the  public  at  large. 

Held,  tlui't  tlie  approach  had  not  been  laui  out  as  *'  a 
street  for  foot  traffic  only"  within  the  meaning  of 
the  Sfh  section  of  the  Metropolis  Management  and 
Building  Acts  (Amendment)  Act  1882  (45  Vict, 
c.  14),  so  as  to  require  the  sanction  of  the  Metro- 
politan Board  of  WorJcs  to  tlie  laying  out  thereof. 

This  was  a  case  stated  by  T.  W.  Saunders,  Esq., 
one  of  the  magistrates  of  the  police  courts  of  the 
metropolis,  sitting  at  the  Thames  Police-court,  in 
the  county  of  Middlesex,  and  within  the  metro- 
politan police  district,  on  the  application  in 
writing  of  the  appellants,  who  were  dissatisfied 
with  Ins  determination  upon  the  questions  of  law 
which  arose  before  him  as  hereafter  stated. 

Upon  the  hearing  at  the  Thames  Police-court, 
on  tne  22nd  May  1^5,  of  a  certain  summons  upon 
complaint  made  by  the  Metropolitan  Board  of 
WorKS,  the  appellants,  against  Edward  Nathan, 
the  respondent,  that  the  respondent  did  unlaw- 
fully form  or  lay  out  a  road,  passage,  or  way  for 
building  as  a  street  for  foot  traffic  only  witnout 
the  sanction  of  the  appellants  and  contrary  co  the 

Srovisions  of  the  8tn  sectioi^  ot  the  Metropolis 
fanagcment  and  Building  Acts  (Amendment) 
Act  1882  (45  Vict.  c.  14),  a  plan  was  produced, 
showing  the  road,  passage,  or  way  alleged  to  have 
been  formed  or  laid  out  leading  out  of  Emmett- 
street,  in  the  parish  of  Poplar,  in  the  county  of 
Middlesex,  100ft.  long  and  16ft.  wide,  and  show- 
ing four  buildings  which  had  been  eVectcd  by  the 
respondent  at  'the  time  of  the  hearing  of  the 
summons,  and  it  was  proved  that  two  other 
similar  buildings  were  proposed  to  be  erected  by 
the  respondent  on  the  north  side  of  the  road, 
passage,  or  way. 

These  buildings  are  what  are  known  as 
artisans*  dwellings,  intended  to  be  let  out  in 
separate  tenements,  opening  on  an  approach  not 
opien  to  the  public,  comprising  in  all,  when  finished, 
twenty-six  such  tenements,  and  capable  of  accom- 
modating about  250  persons,  and  are  approached 
from  Emmett-street  through  a  gateway,  not  open 
to  the  public,  10ft.  wide,  over  which  one  of  the 
buildings  is  carried,  and  are  entered  from  the 
road,  passage,  or  way  alleged  to  have  been  formed 
or  laid  out,  each  building  having  a  separate  door- 
way opening  thereon. 

The  respondent  gave  notice  to  the  district 
surveyor,  in  compliance  with  the  Metropolitan 
Building  Act  185!>,  of  his  intention  to  bnild  six 
artisans*  dwellings,  but  no  application  was  made 
by  him  to  the  appellants,  and  their  sanction 
was  not  obtained  to  the  forming  and  laying  out 
of  the  alleged  road,  passage,  or  way  as  a  street  for 
foot  traffic  only. 

The  road,  passage,  or  way  alleged  to  have  been 
formed  or  laid  out  does  not  afford  any  communi- 
cation with  any  street  other  than  Emmett-street, 
and  was  intended,  and  is,  for  the  sole  use  and 


convenience  of  the  tenantH  of  the  artisans* 
dwellings,  to  the  exclusion  of  the  public,  no  right 
of  way  over  the  same  having  ever  been  dedicated 
to  or  used  by  the  public  at  large. 

It  was  contended  for  the  respondent  that  no 
road,  passage,  or  way  had  been  formed  or  laid 
out  for  building  as  a  street  within  the  meaning  of 
the  said  Act  of  Parliament,  because  a  road, 
passage,  or  way  had  existed  prior  to  the  passing 
of  the  said  Act  or  to  the  planning  or  erection  of 
the  said  artisans'  dwellings. 

A  plan  was  produced  showinsr  the  premises 
with  the  roadway  prior  to  the  present  bnildings, 
and  showing  the  position  of  the  buildings  which 
abutted  upon  the  old  loadway  at  the  time  of  the 
planning  and  erection  of  the  said  artisans'  dwell- 
ings, and  it  was  proved  that  the  present  entrance 
and  gateway  included  the  site  of  the  former 
gateway,  which  had  been  pulled  down  and  altered 
to  a  greater  width. 

It  was  also  contended  for  the  respondent  that 
the  alleged  road,  passage,  or  way  was  in  aU 
respects  a  private  entrance  for  the  use  and  con- 
venience 01  the  tenants  of  the  sinid  artisans* 
dwellings,  and,  not  being  dedicated  to  or  used  by 
the  public,  was  not  a  street  within  the  meaning  of 
the  said  Act  of  Parliament. 

The  magistrate  dismissed  the  summons  on  the 
ground  that  the  respondent  by  building  in  the 
manner  hereinbefore  mentioned  had  not  formed 
or  laid  out  a  new  road  or  way  within  the  meaning 
of  the  said  Act,  as  there  was  a  former  passage, 
and  the  respondent  was  only  putting  it  to  a  new 
purpose  or  use. 

Tne  questions  for  the  opinion  of  the  court 
are  : 

1.  Whether  the  respondent,  by  building  in  the 
manner  hereinbefore  mentioned,,  had  formed  or 
laid  out  a  road,  pa«>sage,  or  way  within  the  mean- 
ing of  the  saia  Metropolis  Management  and 
Building  Acts  (Amendment)  Act  1882. 

2.  Whether  the  alleged  road,  passage,  or  way, 
being  solely  intended  for  the  use  and  con- 
venience of  the  tenants  of  the  said  dwellings, 
and  not  being  open  to  the  public,  was  a  street 
within  the  meaning  of  the  said  Act. 

Lumley  Smithy  Q.C.  and  Avonj  for  the  appellants, 
the  Metropolitan  Boai-d  of  Works. — ^l*his  is  a  ques- 
tion of  the  construction  of  the  8th  section  of 
the  Metropolis  Management  and  Building  Acts 
(Amendment)  Act  1882  (45  Vict.  c.  14.)  (a)     It  is 

(a)  The  8th  sootion  of  the  Metropolis  Hanagemeat 
and  Baildinf?  Acts  1882  (45  Vict.  o.  14)  is  m  follows : 
Whore  after  the  passing  of  this  Act  it  is  intended  by 
any  person  to  form  or  lay  out  any  road,  passage,  or  way 
for  biulding  as  a  street  for  foot  traffic  only,  snoh  person 
shall,  at  least  three  months  before  snoh  road,  paenage, 
or  way  is  begun  to  be  so  formed  or  laid  oat,  make  ma 
application  to  the  board,  giving  notice  of  such  inten- 
tion, and  setting  ont  a  plan  of  the  proposed  street,  with 
such  particulars  in  relation  thereto  as  may  be  required 
by  the  board,  and  if  it  appears  to  the  board  that  it  is 
expedient  that  snoh  road,  passage,  or  way  should  not  be 
formed  or  laid  out  for  foot  traffic  only,  or  that 
such  road,  passage,  or  way  should  be  formed  or 
laid  out  for  foot  trskffic  only,  subject  to  any  con- 
ditions which  the  board  may  prescribe,  the  board 
may,  by  order  made  at  any  time  before  the  expiration  of 
the  said  period  of  three  months,  decline  to  sanction  the 
forming  or  lading  out  of  the  same  for  foot  traffic  only, 
or  may  sanction  the  formation  or  layinr  out  of  suoi 
road,  passap^e,  or  way  for  foot  traffic  only,  subject  to 
such  conditions  as  they  may  think  proper  to  prescribe, 
and  thereupon  and  imtil  the  board  shall  otherwise 
direct,  such  road,  passage,  or  waj  shall  not  be  formed 
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contended  on  behalf  of  the  appellant  that  the 
respondent  has  formed  or  laid  out  a  road,  pa^saage, 
or  iray  for  building  as  a  street  for  foot  traffic 
only  vrithin  the  meaning  of  the  section.  A 
private  street  such  as  this  is  exactly  the  mischief 
to  which  the  Act  was  intended  to  apply.  If  this 
passage  with  dwelling-houses  on  either  side  were 
not  approached  through  a  gatewa3%  there  could  be 
no  pretence  for  the  contention  that  what  has 
been  formed  and  laid  out  in  this  case  is  not  a 
street  for  foot  traffic  only,  and  it  is  submitted 
that  the  existence  of  a  gateway  is  not  sufficient 
to  distinguish  this  case  and  take  it  out  of  the 
operation  of  the  Act.  Nor  is  it  distinguished  by 
the  fact  that  it  is  not  a  thoroughfare,  but  intended 
for  the  use  of  the  tenants  of  the  dwellings 
only.  These  are  numerous,  and  the  road  must, 
of  course,  be  used  by  all  those  havinc;  busi- 
ness with  them.  If  this  were  a  valid  dis- 
tinction there  could  be  found  many  instances  of 
streets  which  are  not  thorouGchfares  and  only 
used  by  the  occupiers  of  the  houses  situate  in 
them  and  their  friends  and  business  connections, 
as  to  which  it  would  be  impossible  to  contend 
that  they  were  not  streets.  Further,  there  is  no 
force  in  the  contention  that  this  is  a  rebuilding 
merely  of  buildings  existing  in  somewhat  the 
same  position  before,  since  it  appears  from  the 

Elans  that  the  buildings  which  existed  there 
efore  the  alteration  were  not  inhabited,  but 
were  merely  warehouses  approached  by  a  narrow 
gateway  and  passage.  Tne  formation  of  a  new 
street  may  consist  of  a  very  small  change.  In 
the  case  of  The  Vestry  of  St.  Manf,  Islington^  v. 
BarreU  (30  L.  T.  Rep.  N.  S.  11 ;  9  Q.  B.  278)  the 
respondent  was  the  owner  of  houses  on  both  sides 
of  a  road,  the  footpaths  of  which  on  each  side 
had  been  pared  by  the  appellants,  the  yestrr  of 
the  parish,  and  were  used  by  the  public.  The 
carriage  way  had  never  been  dedicated  to  the 
public.  The  appellants  paved  the  carriage  way 
and  sought  to  recover  the  expense  from  the 
respondent  under  18  &  19  Yict.  c.  120,  s.  105,  on 
the  ground  that  the  carriage  way  was  a  new 
street ;  and  it  was  held  that,  although  the  car- 
riage way  had  not  been  dedicated  to  the  public, 
ic  was  a  new  street  within  25  &  26  Yict.  c.  102, 
s.  112,  and  that  the  respondent  wa^  liable  to  pay 
the  expense  of  paving  it  under  18  &  19  Vict.  c.  120, 
s.  105.  In  that  case  Quain,  J.  says :  **  Wc  see  no 
language  in  the  Act  which  confines  the  expres- 
sion *new  street'  to  streets  dedicated  to  the 
pnblic,*'  and :  **  The  object  of  the  enactment  is 

or  laid  out  for  building  as  a  street  for  foot  traffio  only 
irhne  the  board  hare  declined  their  sanction,  or  nhaXL 
not  be  formed  or  laid  out  for  bnilding  as  a  street  for 
foot  traffic  only,  except  in  accordance  with  the  condi- 
tions preecribeid,  where  the  board  havo  given  their 
BonctioB  fmbjeot  to  such  conditions.  Any  person  forming 
or  laying  ont,  or  commencing  to  form  to  lay  oat,  or  keep- 
ing open  any  such  rood,  passage,  or  way  for  foot  traffic 
only,  contrary  to  the  provisions  of  this  section,  shall  for 
orery  such  offence  be  liable  to  a  penalty  not  exceeding 
forty  shilling,  and  to  a  farther  penalty  not  exceeding 
twenty  shilhngs  for  every  day  on  which  sach  offence  is 
oontmned  after  the  day  on  which  the  first  penalty  is 
incnrred. 

Provided  always,  that  in  cose  the  said  person  so 
intending  to  fotrm  or  lay  oat  any  road,  passage,  or  way 
u  aforesaid,  considers  that  any  of  the  conditions  pre- 
scribed by  the  board  are  unreasonable,  then  the  aaid 
person  so  objecting  to  the  said  conditions  may  appeal  to 
the  police  magistrate  for  the  district  in  which  the  said 
rood,  passage,  or  way  is  situate,  and  his  decision  shall 
be  final  upon  the  question. 


explained  by  Alderson  B.,  in  the  case  of  the 
Local  Board  of  Health  of  Kingston'Upon-HuIl 
V.  Jones  (1  H.  &  N.  489 ;  2(5  L.  J.  34-,  Ex.) :  *  The 
object  of  the  section  is  plain.  Where  a  road  has 
been  made  which  is  not  repairable  by  the  parish, 
it  may  become  a  public  nuisance  or  injurious  to 
the  public  health,  because  there  is  nobody  bound 
to  put  it  into  a  proper  state,  and  the  Legislature 
thought  it  right  that  those  who  owned  the 
property,  for  the  convenience  of  whom  the  street  is 
made,  should  be  at  the  expense  of  preventing  it 
from  being  a  mischief  to  the  public  at  large.'  It 
is  obvious  that  the  mischief  may  be  the  same 
whether  the  new  street  is  or  is  not  dedicated  to 
the  public,  for,  though  dedicated  to  the  public, 
it  may  not  be  repairable  by  the  parish." 
Those  observations  exactly  apply  in  the  present 
case.  The  object  of  giving  me  board  power  to 
prevent  the  formation  of  a  cul  de  sac  is  to  insure 
the  provision  of  proper  light  and  access  of  air, 
for  which  in  this  case  no  provision  has  been 
made.  The  case  of  Lord  Auckland  v.  TJis  West* 
minster  Local  Board  of  Works  (26  L.  T.  Rep.  N.  S. 
961 ;  L.  Bep.  7  Ch.  App.  597)  is  distinguishable. 
There  the  question  was  as  to  the  right  to  rebuild 
old  buildings  beyond  a  general  line  laid  down  by 
the  Board  of  Works ;  and  Jessel,  M.B.,  in  Kerr  v. 
The  Corporation  of  JPreston  (6  Ch.  Div.  463)  says 
as  to  it :  *'  Now,  1  have  been  referred  to  the  case 
of  Lord  Auckland  v.  2^ke  Westminster  Local  Board 
of  Works,  and,  speaking  with  all  deference  to  the 
eminent  judges  who  decided  it,  it  appears  to  me 
that  sufficient  attention  was  not  paid  to  the  real 
facts  of  that  case."  The  proper  meaning  of  the 
case  is,  however,  explained  m  tne  case  of  Barlow  v. 
The  Vestry  of  St,  Mary  Abbotts,  Kensington  (48 
L.  T.  Eep.  N.  S.  348 ;  27  Oh.  Div.  362),  where 
Cotton,  L.J.  says :  "  The  first  point  one  has  to 
consider  is  whether  this  house  is  within  the  pro- 
vision of  the  75th  section,  (a)  Now  that  section, 
after  repealing  previous  sections,  says  this  : 
'  Be  it  enacted  ttiat  no  building,  structure,  or 
erection  shall,  without  the  consent  in  writing  of 
the  Metropolitan  Board  of  Works,  be  erected 
beyond  the  general  line  of  buildings  in  any 
street,  place,  or  row  of  houses  in  which  the  samo 
is  situate.*  The  first  point  is  this,  To  what  does 
that  apply  ?  Does  it  apply  to  a  house  which  is 
built  on  the  site  of  an  ola  house  which  has  been 
pulled  down,  and  which  has  occupied  a  more 
prominent  position  P  By  which  I  mean  a  position 
stretching  farther  towards  the  roadway  than  the 
other  houses.  In  my  opinion,  the  rule  was 
correctly  laid  down  by  Hellish,  L.J.,  and  also  by 
James,  L.J.  in  the  case  of  Lord  Auckland  v.  Tlie 
Westminster  District  Board  of  Works — a  case  which 
has  been  much  referred  to.  Mellish,  L.J.  says, 
after  referring  to  sect.  74  :  "  To  make  the  two 
sections  cohsistent  with  each  other  I  think 
that  we  must  construe  the  woi*ds  *  no  building, 
structure,  or  erection'  in  the  75th  section  to 
mean  no  building,  structure,  or  erection  built 
or  erected  for  the  first  time."  The  language 
is  imperfect ;  "  for  the  first  time "  requires 
some  explanation.  Of  course,  every  new 
house  that  is  put  up  must  be  erected  for 
the  first  time,  bat  wnat  he  means  obviously 
is  this :  a  house  which  is  not  built  as  a  restoration 
of  an  old  house — a  building  which  is  not  built  as 
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a  restoration  of  an  old  building,  but  one  'whicb  is 
to  be  considered  as  built  de  novo  as  regards  the 
rights  of  a  house."  In  the  present  case  what  has 
been  done  is  not  in  any  sense  the  erection  of  a 
building  built  as  a  restoration  of  an  old  building, 
but  these  dwellings  have  been  built  de  novo  as 
habitable  dwellings.  The  case,  however,  is  really 
decided  in  favour  of  the  appellants  by  the  judg- 
ment of  Jessel,  M.R.  in  Mohinson  v.  The  Local 
Board  for  Barton  (47  L.  T.  Rep.  N.  S.  286 ; 
21  Ch.  Div.  621).  That  was  a  case  under  the 
Public  Health  Act  1858,  and  there  Jessel,  M.R. 
says  :  "  Now,  the  general  intent  was  evidently 
this  :  to  give  in  everv  district  to  some  local 
authority  the  power  oi  regulating  the  mode  of 
laying  out  and  building  new  streets — a  power  to 
be  exercised  for  the  public  benefit,  and  of  course 
imposing  a  restriction  on  the  ordinary  rights  of 
proprietorship.  We  have,  then,  to  consider  what 
the  meaning  of  a  'new  street '  is.  I  should  say 
that  laying  out  a  new  street  means  making  a 
street  where  there  was  no  street  befoi  e,  and  the 
term '  street'  is  prima  facie  to  be  understood  in  its 
ordinary  meaning.  .  .  .  Now,  there  are  two 
ways  in  which  a  street  may  come  into  existence 
where  there  was  no  street  before.  A  person  may 
take  a  grass  field  or  a  country  lane  (for,  in  my 
opinion,  it  makes  no  difference  whether  or  not 
there  was  a  public  highway  and  lane  or  a  foot* 
path  existing  before  which  is  thrown  into  the 
street  and  is  utilised,  or  whether  there  was 
nothing  but  a  mere  plot  of  grass  land  out  of 
which  a  new  roadway  is  made),  he  may  take  it 
and  build  continuous  lines  of  houses  so  as  to 
form  what  is  commonly  known  as  a  street. 
When  I  say  continuous  lines,  I  do  not  mean  that 
there  arc  to  be  no  breaks  or  intervals,  but  there 
must  be  a  certain  degree  of  continuity.  A  new 
street  may  arise  in  another  wi^,  and  that  is 
where  it  is  not  from  the  first  laid  out  as  a  street 
in  a  formal  manner,  but  may  be  considered  to 
grow  up,  BO  to  say,  of  itself.  This  often  happens 
where  tnere  is  an  existing  highwav,  and  people 
build  houses  along  the  sides  of  that  highway, 
so  that,  without  any  intention  of  laying  out  a 
street,  the  street  grows."  On  the  authority  of 
these  cases,  this  road,  passage,  or  way  has  now 
become  a  street,  and  the  respondent  has,  in 
building  these  dwellings,  laid  it  out  as  a  street  for 
foot  traffic  only  within  the  meaning  of  the  8th 
section  of  the  Act  of  1882. 

Crippa  for  the  respondent. — In  this  case  there 
has  been  no  forming  or  laying  out  of  a  street. 
The  respondent  has  merely  pulled  down  the 
buildings  which  formerly  stood  there,  and  built 
other  buildings  on  much  the  same  site.  It  makes 
no  diff<»rence  that  the  new  buildings  are  artisans' 
dwellings  in  the  place  of  warehouses.  This  pas- 
sage, being  intenaed  for  the  use  of  the  tenants  of 
the  dwellings  only,  and  not  being  dedicated  to 
the  public,  is  in  the  position  of  a  courtyard  only, 
which  is  essential  to  the  building,  since  without 
it  the  tenants  could  not  get  access  to  the  entrances 
of  their  several  dwellings,  and  it  is  in  no  sense  in 
the  nature  of  a  street. 

Avory  in  reply. — Looking  at  the  interpretation 
which  has  been  placed  upon  the  term  "  street "  in 
the  various  cases,  that  which  at  present  exists  on 
this  site  is  a  street.  [Mathew,  J. — If  large  ware- 
houses had  been  built  instead  of  artisans'  dwell- 
ings, there  would  have  been  no  foundation  for 


your  contention.  Smith,  J. — ^Would  you  say  that 
the  quadcan|3^1e  of  Trinitv  College,  Cambridp;e, 
was  a  street,  if  it  were  within  the  area  to  which 
the  Act  applies  ?]  Yes ;  the  Legislature  clearly 
thought  so.  The  24th  section  of  the  Act  provides 
that,  **  nothing  in  this  Aqt  shall  apply  to  tne  Inner 
Temple,  the  Middle  Temple^  Lincoln's  Inn,  Gray's 
Inn,  Staple  Inn,  Fumival's  Inn,  or  the  close  of 
the  collegiate  church  of  Saint  Peter,  Westmin- 
ster^" The  Legislature,  therefore,  clearly  thought 
that  these  places  would,  unless  specially  excluded, 
come  within  the  operation  of  the  Act.  [Mathkw,  J. 
— Does  not  the  exclusion  of  the  Inns  of  Court 
show  that  the  Act  was  not  intended  to  apply  to 
buildings  of  a  similar  character  P]  It  is  con- 
tended that  it  does  not,  or  the  Legislature  would 
have  so  provided  in  express  terms.  The  Act  is  a 
sanitary  Act,  and,  as  is  said  in  the  case  of  The 
Veetry  qf  St.  Mary^  Islington,  v.  Barrett  (30  L.  T. 
Rep.  N.  S.  11 ;  9  Q.  B.  278),  it  is  obvious  that  the 
mischief  may  be  the  same  whether  the  new  street 
is  or  is  not  dedicated  to  the  public,  and  for  sani- 
tary purposes  it  was  equally  necessary  for  the 
Legislature  to  provide  against  a  private  as  a 
public  way. 

Mathew,  J. — In  this  case  the  magistrate  has 
submitted  to  us,  with  reference  to  the  matters 
which  were  brought  before  him  on  the  hearing  of 
this  summons,  two  questions.  The  first  question 
is,  whether  the  respondent,  by  building  in  the 
manner  mentioned  in  the  case,  has  formed  or  laid 
out  a  road,  peissage,  or  way  within  the  meaning 
of  the  Metropolis  Management  and  Building  Acts 
(Amendment)  Act  1882 ;  and  the  second,  whether 
the  alleged  road,  passage,  or  way,  being  solely  in- 
tended for  the  use  and  convenience  of  the  tenants 
of  the  dwellings,  anu.  not  bein^  open  to  the 
public,  is  a  street  within  the  meaning  of  the  same 
Act.  Now  the  facts  stated  in  the  case  show  what 
has  been  done  with  this  piece  of  ground.  It  was 
formerly  occupied  by  warehouses.  Recently 
alterations  have  been  made,  the  warehouses  have 
been  pulled  down,  and  artisans'  dwellings  have 
been  constructed,  and  between  them  is  an  ap- 
proach on  which  the  dwellings  open,  and  the 
former  entrance  from  Emmett-street  has  been 
pulled  down  and  somewhat  widened.  Under 
these  circumstances  we  are  asked  to  say  whether 
the  respondent,  in  effecting  these  alterations,  has 
formed  or  laid  out  a  road,  pa.«sage,  or  way  as  a 
street  for  foot  traffic  only  within  the  meaning  of  the 
8th  section  of  the  Act  oi  1^2.  The  magistrate 
has  come  to  the  cdnclusion  that  it  is  not  a'  street 
within  the  meaning  of  the  Act  of  Parliament, 
and  in  that  conclusion  I  agree.  I  do  not  think  that 
a  street  is  constituted  solely  by  buildings  being 
erected  on  each  side.  If  that  were  so,  this 
approach  would  be  a  street  within  the  meaning 
of  the  Act.  It  seems  tiO  me  that  if  in  this  case 
the  new  buildings  had  been  warehouses  instead 
of  artisans' dwellings,  the  argument  on  behalf  of 
the  appellants  would  havb  been  just  the  same; 
and  could  it  have  been -said  then  that  the  respon- 
dent had  laid  out  a  street  ?  Another  analogous 
case  may  be  put.  Supposing  these  buildings  had 
been  laid  out  with  a  courtyard  in  the  middle  into 
which  the  various  buildings  opened,  would  anyone 
say  that  courtyard  would  have  been  a  street, 
and  subject  to  the  control  of  the  Metropolitan 
Board  of  Works?  I  think  that  the  materials 
before  the  mag[istrate  were  such  as  to  entitle  him 
to  find  that  this  approach  was  not  a  street,  and 
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that  that  was  the  view  he  took  is,  I  think,  clear 
from  his  finding  in  the  case  that  the  road, 
passage,  or  way  alleged  to  have  been  formed  or 
laid  out  does  not  afford  any  communication  with 
any  street  other  than  Emmett-street,  and  was 
intended  and  is  for  the  sole  use  and  convenience 
of  the  artisans*  dwellings,  to  the  exclusion  of  the 
public,  no  right  of  way  over  the  same  having  ever 
been  dedicated  to  or  used  bv  the  public  at  large. 
On  that  statement  I  think  there  was  evidence  on 
which  the  magistrate  was  justified  in  finding  that 
this  was  not  a  street,  but  in  the  nature  of  a  court- 
vard.  Then,  as  to  the  entrance  as  distinct  from  the 
approach,  as  far  as  I  am  able  to  see,  all  that  was 
done  was  to  widen  it  and  make  it  more  suitable  for 
the  purpose  for  which  the  site  was  being  used, 
and  I  do  not  think  that  it  can  be  said  that  the 
mere  widening  of  the  entrance  brings  this 
approach  within  the  meaning  of  the  Act,  and 
under  the  control  of  the  Metropolitan  Board  of 
Works,  nor  that  a  street  has  thereby  been  formed 
or  laid  out.  I  think  that  it  would  be  an  abuse  of 
lan^age  to  say  so.  I  think,  therefore,  that  this 
decision  of  the  magistrate  was  right,  and  that  the 
appeal  must  be  dismissed  with  costs. 

SxiTH,  J. — I  am  entirely  of  the  same  opinion. 
I  onlv  wish  to  add  that,  taking  into  consideration 
all  that  was  said  by  Jessel,  M.B.,  in  the  case  of 
Robinson  v.  The  Barton  Local  Board  (47  L.  T. 
Bep.  N.  S.  286 ;  21  Gh.  Div.  621),  as  to  the  ways 
in  which  a  street  may  come  into  existence  where 
there  was  no  street  before,  I  do  not  think  that 
what  has  been  done  here  has  been  to  make  a  new 
street  within  the  meaning  of  the  Act. 

Solicitor  for  the  appellants.  The  Solicitor  to 
ike  Metropolitan  Board  of  Works. 

Solicitors  for  the  respondent,  Speechlyf  Mum- 
ford,  and  Landon.^ 


Dee,  8  and  9, 1885. 

(Before  Hvddusston,  B.  and  Wills,  J.) 

Hedges  and  Son  (apps.)  v.  The  London  and 
St.  Katha&ine  Docks  Company  (resps.).  (a) 

Ship  and  Mfping — "  Vessel " — Barge  solely  pro^ 
veiled  by  oars — The  London  and  St,  Katharine 
Docks  Act  1864  (27  4-  28  Vict,  c.  hoBviii.),  ss,  100, 
101,  102— T^  Harbours,  Docks,  and  Piers 
Clauses  Act  1847  (10  ^  11  Vict.  e.  27),  ss.  8 
and  4. 

A  large  simply  propelled  hy  oars  is  not  a  "  vessel " 
unthin  the  meaning  of  section  101  of  the 
London  and  St,  KcUharine  Docks  Act  1864,  not' 
icithstanding  that  the  Harhowrs,  Docks,  and 
Piers  Clauses  Act  1847  incorporated  thereurith, 
provides  that  the  word  ''vessel*'  shall  include 
ship,  boat,  lighter,  and  craft  of  every  kind,  and 
whether  navigated  by  steam  or  otherwise,  and  a 
large  owner  is  therefore  not  liable  under  thai 
section  to  a  penalty  for  leaving  his  barge  in  the 
docks  without  any  person  on  board. 

This  was  a  case  stated  by  J.  Bowland  Phillips, 
Esq.,  a  stipendiary  police  magistrate,  under  the 
statute  20  &  21  Vict.  c.  43,  as  amended  by  the 
Summary  Jurisdiction  Act  (42  &  48  Vict.  c.  49), 
for  the  purpose  of  obtaining  the  opinion  of  the 
court  on  a  question  of  law  which  arose  before  him 
SB  hereafter  stated. 

■    (ti  Bepoited  tor  ^otira  Bmrb,  Ami.,  BarrtoCB^Al^Aw. 


Case. 

1.  At  the  Police*court,  West  Ham-lane,  Strat- 
ford, in  the  county  of  Essex,  on  the  26th  March 
1886,  a  complaint  was  preferred  by  George 
Reader,  who  was  acting  as  agent  of  the  London 
and  St.  Katharine  Docks  Company,  hereinafter 
called  the  respondents,  against  Greorge  Hedges 
and  Son,  hereinafter  called  the  appellants,  charg- 
ing them  under  the  London  and  St.  Katharine 
Docks  Company  Act  1864  (27  &  28  Vict, 
c.  clxxviii.),  s.  101,  for  that  a  certain  vessel,  to 
wit,  the  barge  Grace,  was  on  the  12th  March 
1885  left  in  the  Boyal  Albert  Docks  without  any 
person  on  board,  of  which  vessel  the  appellants 
were  the  owners. 

2.  The  said  complaint  was  on  the  80th  March 
1885  heard  by  me,  when  it  was  proved  and  I 
found  that  at  8  a.m.  on  the  12th  March  1885  the 
said  vessel,  to  wit,  the  barge  Qraee,  was  left  in 
the  Boyal  Albert  Docks  without  any  person  on 
board,  and  that  the  appellants  were  the  owners  of 
the  said  vessel,  to  wit,  the  barge  Grace,  and  that 
it  was  simply  propelled  by  oars. 

3.  It  was  contended  on  the  part  of  the  respon- 
dents under  the  London  and  St.  Katharine  Docks 
Act  1864  (27  &  28  Vict.  c.  clxxviii.),  s.  101,  and 
under,  the  Harbours,  Docks,  and  Piers  Clauses 
Act  1847  (10  &  11  Vict.  c.  27),  s.  3,  which  is 
incorporated  in  the  former  Act,  that  the  barge 
Grace  was  a  vessel  within  the  meaning  of  the 
above-mentioned  Acts  of  Parliament,  and  that 
the  fact  of  the  vessel,  to  wit,  the  barge  Grace, 
having  been  left  in  the  Boyal  Albert  Docks  with- 
out any  person  on  board  rendered  the  master  or 
owner  of  the  said  vessel,  to  wit,  the  barge  Grace, 
liable  to  forfeit  a  sum  not  exceeding  51. 

4.  It  was  contended  on  the  part  of  the  appel- 
lants that  the  barge  Grace  was  a  barge  simply 
propelled  by  oars,  and  it  was  admitted  that  at 
the  time  of  the  alleged  offence  there  was  no 
person  on  board  the  said  barge,  and  it  was  con- 
tended that  the  said  barge  Grace  was  not  a  vessel 
within  the  meaning  of  the  lOlst  section  of  the 
London  and  St.  Katharine  Docks  Act  1864,  and 
the  3rd  section  of  the  Harbours,  Docks,  and  Piers 
Clauses  Act  1847  (10  &  11  Vict.  c.  27),  and  that 
the  appellants  as  owners  of  the  said  barge  Grace 
were,  therefore  not  liable  to  the  penalties 
mentioned  in  the  said  101st  section  of  the 
London  and  St.  Katharine  Docks  Act  1864. 

5.  I  being  of  opinion  that  the  barge  Grace  was 
a  vessel  within  the  meaning  of  the  above  Acts 
of  Parliament  as  charged  in  the  summons,  con- 
victed the  appellants  in  a  penalty  of  21,,  and 
ordered  them  to  pay  22.  3«.  ^.  costs. 

The  question  tor  the  opinion  of  tho  court  is, 
whether  the  barge  Gra.es  is  a  vessel  within  the 
meaning  of  both  the  above-mentioned  Acts  of 
Parliament.  If  so  then  my  conviction  was  right, 
but  if  the  barge  Gra^ce  is  not  a  vessel  within  the 
meaning  of  the  said  Acts,  then  my  conviction 
was  wrong. 

The  Harbours,  Docks,  and  Piers  Clauses  Act 
1847  (10  &  11  Vict.  c.  27),  s.  3.  is,  so  far  as  material, 
as  follows : 

3.  The  following  words  and  expreBsioni  in  both  this 
and  the  special  Aet,  and  any  Act  incorporated  there- 
with, shall  have  the  meanings  thereby  assigned  to  them, 
nnlets  there  be  sometldiig  in  the  subject  or  context  re- 
pngnant  to  tnoh  oonstnu&on,  that  is  to  say  t 

The  word  "  vessel "  shall  include  ship,  boat,  lighter, 
and  craft  of  every  kind,  and  whether  navigated  by  steam 
or  otherwise. 
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The  3rd  section  of  the  London  and  St.  Katharine 
Docks  Act  1864  (27  &  28  Vict.  c.  clxxviii.)  in- 
corporates the  Harbours,  Docks,  and  Piers  Clauses 
^ct  1847  (10  &  11  Vict.  c.  27)  with  that  Act,  and 
the  4th  section  provides  that  "  the  several  words 
and  expressions  to  which  by  the  Acts  in  whole  or 
in  part  incorporated  with  this  Act  meanings  are 
assigned,  have  in  this  Act  the  same  respective 
meanings,  unless  excluded  bj  the  subject  or 
context." 

The  100th,  101st,  and  102nd  sections  of  the  Lon- 
don and  St.  Katharine  Docks  Act  1864  (27  &  28 
Vict.  c.  clxxviii.),  are  as  follows : 

100.  The  dook  master  shall  have  full  power  and  autho- 
rity to  order  all  ships  and  vessels  entering  the  docks, 
basins,  looks,  cuts,  or  entrances  of  the  amalgamated 
company,  or  anjr  of  them,  to  be  dismantled  in  snch 
manner  as  he  thinks  proper  and  safe  for  the  vessel  so 
entering,  and  for  the  prevention  of  accident  or  mischief 
to  other  ships  and  vessels,  or  to  lighters,  or  craft,  or  to 
the  docks  and  works;  and  during  the  time  of  every 
ship's  delivery  or  when  discharged  her  carspo,  to  have 
snch  quantity  of  ballast  on  boara  or  deadweight  in  her 
hold  as  he  judges  requisite ;  and  no  ship  or  vessel  shall 
be  allowed  to  enter  the  docks,  basins,  locks,  cuts,  or 
entrances,  unless  she  be  so  dismantled,  nor  shall  any 
ship  or  vessel  therein  be  unladen  so  far  as  to  render  her 
insecure  through  the  want  of  weight  in  her  hold,  or  of 
such  quantity  of  ballast  on  board  as  the  dock  master 
thinks  expedient ;  and  the  dock  master  shall  have  full 
power  and  authority  to  give  directions  for  topping, 
Draoing,  or  striking  yards,  masts,  and  taking  in  run- 
ning bowsprits,  and  for  having  substantial  hawsers  and 
tow  lines  and  fasts  to  the  dolphin  mooring  craft,  buoys, 
mooring-posts,  or  rings,  and  also  to  regulate  the  equip- 
ment, rigging,  and  losing  of  all  ships  and  vessels  in  tne 
docks,  basins,  looks,  outs,  or  entrancos,  as  he  thinks 
neoessary. 

101.  In  case  the  dook  master  judges  any  act  or  pro- 
ceeding in  the  rigging,  lading,  or  equipment  of  any  ship 
or  vessel  injurious  to  the  ship  or  vessel,  or  to  other  ships 
or  vessels  lying  in  or  entering  or  departing  from  the 
docks,  basins,  locks,  cuts,  or  entrances,  or  to  the  docks 
and  works,  he  shall  give  notice  to  the  master  of  the  ship 
or  vessel,  or  to  some  other- pMsrson  on  board,  and  appear- 
ing to  be  in  charge  of  the  ship  or  vessel,  to  discontinue 
and  alter  the  same,  and  in  case  the  master  shall  not, 
according  to  the  direction,  suspend  or  alter  tiie  act  or 
proceeding  immediately  after  notice  so  given  for  tiiat 
purpose,  or  if  any  ship  or  vessel  be  left  in  the  docks, 
basins,  looks,  cuts,  or  entrances,  without  any  person  on 
board,  the  master  or  owner  of  the  ship  or  vessel  shall, 
for' every  such  ofFenco,  forfeit  not  ezceeaing  five  pounds ; 
and  the  owner  of  the  ship  or  vessel  shall  also  be  answer- 
able for  all  the  damage  or  injury  sustained  by  anv  other 
ships  or  vessels  or  by  the  amalgamated  company  through 
neglect  thereof. 

102.  At  any  time  after  the  expiration  of  twenty-four 
hours  after  the  time  when  any  lighter,  barge,  or  like 
oraft,  enters  any  dock,  basin,  i}ut,  look,  or  entrance  of 
the  amalgamated^  company,  the  dock  master  or  his  assis- 
tant may,  by  notice  in  writing,  require  the  removal  of 
the  same  out  of  the  docks  and  works,  and  the  notice  may 
be  served  by  being  delivered  to  the  owner,  or  left  for 
him  at  his  then  usual  or  last  known  place  of  abode  or 
business,  or  by  being  forwarded  by  post,  directed  to  him 
at  his  then  usual  or  last  known  place  of  abode  or  busi- 
ness, or  at  his  address  as  appearing  on  the  craft,  or  if 
not  appearing  thereon,  then  as  appearing  by  the  books 
of  the  master,  wardens,  and  commonal^  of  watermen 
and  lightermen  of  the-  Biver  Thames;  and  if  within 
twelve  hours  after  the  delivery  or  sending  of  the  notice 
the  craft  is  not  removed  as  thereby  reouired,  the  owner 
thereof  shall  for  every  such  default  forfeit  not  exceeding 
forty  shillings,  and  a  further  sum  of  twenty  shillings  for 
every  twenty-four  hours  or  less  period  after  the  first 
twenty-four  hours  during  which  the  delay  continues ; 
and  at  any  time  after  the  expiration  of  twenty-four  hours 
after  the  delivering  or  senaing  of  the  notice  tiie  dock- 
master  or  his  assistant  may  remove  the  onf t  out  of  the 
docks  and  works  and  leave  the  same  saljely  moored;  and 
the  owner  or  master  of  the  oraft  shall  pay  to  tiie  com- 


pany the  reasonable  expense  of  the  removal,  and  the 
same  may  be  recovered  as  damages  or  a  penal^. 

Finlay,  Q.C.  (with  him  Cranstoun), — A  bam 
simply  propelled  by  odrs  is  not  a  vessel  within  the 
meaning  of  the  101st  section  of  the  London  and 
St.  Katharine  Docks  Act  1864,  and  the  magistrate 
was  wrong  in  convicting  the  appellants  under  this 
section  for  leaving  their  barge  in  the  docks  with- 
out any  person  on  lx)ard.  It  is  true  that  the 
Company  8  Act  of  1864  incorporates  the  Harbour 
Docks  and  Piers  Clauses  Act  1847,  and  that  that 
Act  interprets  the  word  **  vessel "  as  including 
'*  ship,  boat,  lighter,  and  craft  of  ever^  kind,  and 
whetner  navigated  by  steam  or  otherwise,"  buc  it 
is  contended  that  the  context  precludes  that 
meaning  from  being  assigned  to  the  word  **  vessel '' 
in  the  lOlst  section.  The  lOOlh  section  begins 
W  giving  ^^^  dock  master  power  to  dismantle  all 
ships  nnd  vessels  entering  the  docks.  The  word 
"  dismantle"  is  not  applicable  to  lighters  and 
barges.  The  object  of  this  "  disnuintiing*'  is  to 
prevent  accidents  to  **  other  ships  and  vessels,  or 
to  lighters,  or  craft,  or  to  the  docks  and  works." 
Here  if  the  word  "  vessel "  included  lighters,  the 
words  "  or  to  lighters  and  craft "  would  have 
been  necessary,  but  a  distinction  is  clearly  drawn 
for  the  purposes  of  this  section  between  '*  vessels 
and  lighters."  The  section  then  proceeds  to  make 
regulations  as  to  ballast,  which  again  do  not  applv 
to  barges,  and  the  section  concludes  with 
giving  the  dock  master  authority  to  ^ive  direc- 
tions for  topping,  bracing,  or  striking  yards, 
masts,  and  taking  in  running  bowsprits,  and  for 
having  substantial  hawsers  and  towlines,  and  also 
to  regulate  the  equipment,  rigging,  and  lading 
of  all  ships  and  vessels  in  the  docks.  None  of 
these  provisions  apply  to  barges.  To  this  section 
the  l()lst  section  is  clearlv  ancillary,  prescribing 
the  course  to  be  taken  By  the  dock  master  in 
exercising  the  authority  bestowed  by  the  100th 
section.  The  first  provision  is  that  •*  in  case  the 
dock  master  judges  any  act  or  proceeding  in 
the  rigging,  lading,  or  equipment  of  anv  ship 
or  vessel  injurious  to  the  safety  of  the  snip  or 
vessel,  or  to  other  ships  or  vessels  "  in  the  docks, 
he  shall  give  notice  to  the  master  or  some  other 
person  on  board,  and  appearing  to  be  in  charge  to 
alter  it.  Again,  the  words  "  rigging,  lading,  or  equip- 
ment of  a  ship  or  vessel "  clearly  do  not  apply  to  a 
barge  solely  propelled  by  oars.  Then  follows  the 
provision  we  are  dealing  with,  that  in  case  the 
master  does  not  alter  the  injurious  proceeding 
after  notice,  and  if  any  ship  or  vessel  be  left  in 
the  docks  without  any  person  on  board,  that  is,  to 
whom  notice  may  be  given  to  alter  the  proceeding, 
then  the  owner  shall  forfeit  a  penalty.  All  these 
provisions  have  to  do  with  the  dismantling  and 
unlading  of  vessels,  and  clearly  do  not  ftppij  ^ 
barges.  This  ar^meiit  is  fortified  by  the  102nd 
section,  which,  ships  and  vessels  having  been  dealt 
with  in  the  preceding  sections,  proceeds  to  deal 
with  lighters  and  barges  specifically  and  by  name. 
It  provides  that  after  twenty-four  nours  after  the 
time  when  any  lighter,  barge,  or  like  craft  enters 
the  docks  the  dock  master  may  reouire  by  notice  in 
writing  its  removal,  and  it  is  to  be  obserted  that 
there  is  no  provision  as  to  servincr  the  notice  on  the 
person  on  hoard  and  appearing  to  be  in  charge, 
the  statute  on  the  contrary  appearing  to  con- 
template it  as  a  probable  occurrence  that  a  barge 
mignt  be  left  without  any  person  on  it,  and  conse- 
quently providing  for  sending  the  notice  by  post  to 
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certain  addresses  mentioned  in  the  section.    The 

section  further  contemplates  that  barges  may  be 

left  without  anyone  in  charge  for  some  time,  and 

gives  the  dock  master  power  after  twelve  hours  to 

remove  them  at  the  expense  of  the  owner.    As 

this     section     therefore     clearly    contemplates 

barges  bein>;  left  without  any  person  in  charge, 

it  is  clearly  repugnant  to  it  that  the  word  "  vessel" 

in  the  101st  section,  which  provides  for  fining  the 

owner  of  a  vessel  left  without  anyone  in  charge, 

should  include  a  barge  simply  propelled  by  oars. 

Farther,  the  Legislature  has  not  usually  included 

barges  under  the  term  **  ship  or  vessel :" 

The  BiVboa,  Lnsh.  140  ; 

Everard  v.  Kendall,  22  L.  T.  Bep.  K.  S.  408 ;  L.  Bep. 
5  C.  P.  428. 

In  Everard  v.  Kendall^  Keating,  J.  says :  "  It  is 
remarkable  that  whenever  a  definition  is  given  in 
any  Act  of  Parliament  of  *  ship*  or  *  vessel'  barges 
have  invariably  been  eicluded ; "  and  Montague 
Smith,  J.  says :  "  What,  then,  is  the  meaning  of 
'ship?*  It  is  conceded  that  in  the  Court  of  Admiralty 
the  jurisdiction  exercised  in  respect  of  collisions 
is  confined  to  cases  of  vessels  not  propelled  by 
oars  alone.  I  can  see  no  intention  on  the  part  of 
the  Legislature  to  alter  the  iurisdiction  of  the 
Court  of  Admiralty  as  to  the  definition  of  *  ship.' 
In  the  24  Vict.  c.  10,  the  preamble  of  which 
declares  it  to  be  passed  for  the  purpose  of 
extending  the  jurisdiction  of  the  Court  of 
Admiralty, '  ship*  is  defined  in  sect.  2  to  mean '  any 
description  of  vessel  used  in  navigation  not  pro- 
pelled by  oars.' " 

Clarke^  Q.C.  (with  him  Grain),  contra. — It  was 
the  intention  of  the  Legislature  that  the  101i<t  sec- 
tion should  apply  to  all  vessels,  including  barges, 
sad  there  is  nothing  in  that  section  or  in  the  con- 
text repugnant  to  this  construction.  The  Harbours, 
Docks,  aad  Piers  Clauses  Act  1847,  which  is  incor- 
porated by  this  Act,  assigns  (ss.  3  and  4)  a  distinct 
meaning  to  the  word  vessel,  making  it  include 
ship,  bcxit,  lighter,  and  craft  of  every  kind,  and 
whether  navigated  by  steam  or  otherwise,  and  it 
will  reauire  very  strong  afiirmative  considera- 
tions, wnich  do  not  exist  here,  to  induce  the  court 
to  hold  that  the  word  "vessel,"  in  the  101st 
section,  has  a  different  meaning  from  that 
assigned  to  it  by  the  interpretation  clause.  On 
the  contrary,  all  the  argiiments  of  expediency 
and  the  proper  construction  of  the  sections 
require  that  barges  should  come  within  the 
operation  of  the  101st  section.  The  distinction 
between  the  100th  and  101st  sections  and  the  102nd 
consists  only  in  the  two  former  sections  con- 
taining provisions  applicable  to  all  vessels  includ- 
ing barges,  whereas  the  provisions  of  the  102nd 
are  applicable  to  lighters  and  barges  only.  It  is 
further  of  the  highest  importance  to  the  dock 
company  that  the  101st  section  should  be  held  to 
apply  to  barges,  since  that  section  has  always 
been  applied  to  them,  and  without  the  section  it 
will  be  difficult  for  the  company  to  control  the 
large  numbers  of  barges  entering  the  docks.  The 
lOlst  section  provides  against  the  mischief  of 
vessels  being  left  unattended  in  the  docks,  and 
this  mischief  is  greater  in  the  case  of  barges  than 
of  any  other  vessels,  as  they  are  more  likely  to  be 
cat  adrift  by  the  departure  of  ships  or  other 
barges  to  which  they  may  be  moored.  The 
magistrate  was  right  in  deciding  that  a  bar^  is  a 
vessel  within  the  meaning  of  the  101st  section. 

Fifday,  Q.C,  in  reply,  was  not  called  upon. 

Hie.  OAa.— You  XIV. 


HuDDLESTON,  B.  —  The  question  we  have  to 
decide  in  this  case  is  whether  the  barge  Grace 
belonging  to  the  appellants,  a  barge  simply  pro- 
pelled by  oars,  is  a  vessel  within  the  meaning  of 
the  101st  section  of  the  London  and  St.  Katharine 
Docks  Act  1864  (27  &  28  Vict.  c.  Ixxviii.),  which 
provides  that  if  any  ship  or  vessel  be  left  in  the 
docks,  basins,  locks,  cuts,  or  entrances  without 
any  person  on  board,  the  master  or  owner  of 
the  snip  or  vessel  shall,  for  every  such  offence, 
forfeit  not  exceeding  five  pounds.  Under  this 
section  the  appellants  have  been  convicted,  but 
we  are  of  opinion  that  the  magistrate  was  wrong 
in  so  convicting  them.  The  whole  question  turns 
on  the  interpretation  we  put  upon  the  different 
sections  of  the  Act.  If  it  were  a  mere  question 
of  the  meaning  of  the  word  **  vessel  "  in  the  Act, 
we  should  be  bound  to  say  that  this  barge  was  a 
vessel  within  its  meaning,  for  the  3rd  section  of 
the  Act  incorporates  the  Harbours,  Docks,  and 
Piers  Clauses  Act  1847  (10  &  11  Vict.  c.  27), 
which,  by  its  3rd  section,  provides  that  "  the 
word  '  vessel '  shall  include  ship,  boat,  lighter, 
and  craft  of  every  kind,  and  whether  navigated 
by  steam  or  otherwise."  If,  therefore,  it  were 
a  mere  question  as  to  whether  a  barge  were  a 
vessel  under  this  Act,  that  would  be  conclusive ; 
but  the  4th  section  of  the  Act  provides  that 
**  the  several  words  and  expressions  to  which  by 
the  Acts  in  whole  or  in  part  incorporated  with 
this  Act  meanings  are  assigned,  have  in  this  Act 
the  same  respective  meaning  unless  excluded  by 
the  subject  or  context."  Now,  when  we  come  to 
look  at  the  l(X)th  and  101st  sections  of  the  Act, 
we  think  it  is  clear  that  the  Legislature  never 
contemplated  that  a  barge  should  be  considered 
a  vessel  within  the  meaning  of  those  sections, 
and  I  think  that  to  hold  tnat  it  was  a  vessel 
within  their  meaning  would  be  repugnant  to  the 
context  and  circumstances  contemplated  by  those 
sections.  Now,  in  dealing  with  the  100th  and  101st 
sections,  it  is  obvious  at  once  that  they  must  be 
taken  together,  and  it  was  the  .obvious  intention 
of  the  Legislature  to  give  to  the  dock  master 
certain  powers  with  reference  to  ships  and 
vessels,  and  to  order  alterations  which  he  might 
judge  to  be  requisite  to  be  made.  Notice  of 
these  alterations  has  to  be  given  to  some  definite 
person  or  persons  on  board,  and  then  to  ensure 
the  carrying  out  of  the  dock  master's  orders,  a 
punishment  is  provided  for  disregard  of  them. 
Then  there  is  also  an  ancillary  provision,  that  if 
a  ship  or  vessel  be  left  in  the  docks  without 
any  person  on  board,  the  owner  shall  be 
liable  to  a  fine  in  just  the  same  way  as  if 
the  notice  had  been  given  and  disregarded. 
Now,  this  is  not,  as  Mr.  Clarke  has  endeavoured 
to  put  it,  a  specific  enactment  that  if  a  vessel  is 
without  any  person  on  board  the  owner  is  to  bo 
liable  to  a  nne,  but  it  is  coupled  to  the  previous 
part  of  the  section  by  the  word  **  or,"  that  is  to 
say,  if  there  is  no  one  on  board  on  whom  a  notice 
can  be  served  then  the  owner  shall  be  fined. 
Now,  what  do  the  full  powers  given  to  the  dock 
master  by  these  sections  deal  with?  He  may 
order  all  ships  or  vessels  to  be  dismantled  so  as 
to  prevent  damage  to  themselves  or  to  other 
vessels  or  the  docks.  The  word  "dismantled" 
has  to  my  mind  a  very  clear  significance,  and 
then  going  on  throujjh  the  section  we  find  these 
w^ords,  "  during  the  time  of  every  ship's  delivery," 
"liaUast/'  "looping,  bracing  or  striking  yards 
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and  masts/'  "  taking  in  running  bowsprits, " 
"  substantial  hawsers  and  tow  lines,"  "  equip- 
ment, rigging  and  lading."  These  things  are  not 
applicable  to  barges.  Then  by  the  101st  section,  if 
the  dock  master  thinks  any  act  or  proceeding  in 
ringing,  lading,  or  equipment  of  a  ship  or  vessel 
injurious  to  its  own  safety  or  the  safety  of  the 
other  ships,  notice  is  to  be  given  to  the  master, 
or  failing  the  master  to  some  person  on  board 
and  appearing  to  be  in  charge.  If  there  is  no 
one  at  all  on  board  then  the  master  is  fined.  It 
seems  to  me  that  this  is  not  a  penalty  for  having 
no  one  on  board,  but  a  provision  ancillary  to  the 
other  provisions  of  the  section,  that  if  a  notice  is 
sent  and  there  is  neither  the  master  nor  any  per- 
son in  charge  on  board  to  serve  it  upon,  then  it 
shall  be  an  offence  to  have  no  person  on  board. 
Nor  do  I  think  that  there  is  any  error  on  the 
part  of  the  Legislature  in  omitting  lighters  and 
barges  from  the  earlier  sections,  because  when  we 
look  at  the  102nd  section  we  find  that  they  had 
before  them  the  difference  between  barges  and 
other  vessels,  and  made  numerous  distinctions 
between  the  two  cases.  Under  these  circum- 
stances, I  think  it  is  clear  that  it  was  not  the 
intention  of  the  Legislature  that  a  barge  of  this 
description  should  be  brought  within  the  opera- 
tion 01  this  section,  and  I  think  that  the  magis- 
trate was  wrong  in  convicting  the  appellants. 
The  case  of  Everard  v.  Kendall  has  been  quoted, 
but  I  do  not  think  that,  turning  as  it  does  on  the 
construction  of  another  Act  of  Parliament,  it 
affects  this  case.  Mr.  Clarke  has  argued  that 
this  section  has  always  been  acted  upon  as  in- 
cluding barges,  and  that  if  we  hold  tnat  barges 
are  not  included  within  it  the  company  will 
find  a  difficulty  in  dealing  with  them;  but  I 
think  that  it  will  be  found  that  the  company  has 
ample  power  to  make  bye-laws  to  meet  the  case, 
and  such  a  consideration  ought  not  to  influence 
us  when  upon  the  whole  scope  and  context  it  is 
perfectly  clear  that  it  was  not  the  intention  of  the 
Legislature  that  a  barge  solely  propelled  by  oars 
should  be  considered  a  vessel  within  the  meaniug 
of  this  101st  section. 

Wills,  J. — I  am  of  the  same  opinion.  It  is 
impossible  to  read  these  three  sections  together 
without  seeing  that  they  deal  with  the  powers 
which  the  dock  master  is  to  have  with  reference 
to  ships  and  vessels,  and  with  reference  to  lighters, 
barges,  and  like  craft,  a  distinction  being  made 
between  the  two  classes,  and  the  provisions  relat- 
ing to  ships  and  vessels  applying  to  ships  and 
vessels,  and  the  other  provisions  applying  to 
lighters,  barges,  and  the  like  craft.  Where  ships 
and  vessels  are  mentioned,  then  we  find  the  pro- 
visions are  applicable  to  the  things  which  we 
ordinarily  mean  when  we  use  those  words,  namely, 
large  craft  with  rigging  and  equipment.  Amongst 
these  provisions  we  find  one  which  says  that 
where  it  is  necessary  to  discontinue  or  alter  the 
manner  of  effecting  the  dismantling,  discharging, 
lading,  or  equipment  of  any  vessel,  a  notice 
which  is  clearly  to  be  immediately  acted  upon  is 
to  be  given  to  some  person  on  board,  and  the 
intention  evidently  is  that  some  person  must  be 
left  on  board  to  receive  it,  and  therefore  a  penalty 
is  provided  if  a  master  leaves  his  vessel  in  the 
docks  without  some  person  on  board  to  receive 
such  a  notice.  With  regard,  however,  to  lighters 
and  barges  and  small  craft  which  have  no  rigging, 
and  to  which  there  is  therefore  no  necessity  to 


giv«  any  notice  regulating  their  dismantling  or 
equipment,  we  find  in  the  102nd  section  a  totally 
different  scheme,  and  if  it  becomes  necessary 
to  remove  them,  and  no  one  ^.an  be  found  belonp:- 
ing  to  them  to  remove  them,  then  notice  is  to 
be  sent  by  post  or  in  some  other  way  to  the 
owners,  and  if  they  do  not  appear  or  send 
someone  within  twelve  hours,  tnen  the  dock 
master  may  move  them  at  their  expense.  This 
interpretation  appears  to  me  to  be  perfectly 
clear  and  intellif^ible,  and  I  think  that  the  lan- 
guage of  the  sections  is  perfectly  consistent  with 
it.  All  we  have  to  do  is  to  place  the  clause  of  the 
101st  section,  which  we  are  considering — ^that  is, 
"  or  if  any  ship  or  vessel  be  left  in  the  docks,  &c., 
without  any  person  onboard" — into  a  parenthesis, 
and  then  the  whole  clause  is  intelligible.  It 
seems  to  me  that  Mr.  Finlay  has  shown  that  the 
contrary  interpretation  is  repugnant  to  the  con- 
text, which  shows  that  it  was  not  the  intention  of 
the  Legislature  to  include  barges  in  the  operation 
of  these  sections.  Mr.  Clarke,  however,  has 
argued  that  altho^gh  barges  may  not  be  affected 
by  the  parts  of  the  sections  aealing  with  dis- 
mantling and  equipment,  because  those  thin^ 
are  not  applicable  to  them,  yet  there  is  no  reason 
for  excluding  them  from  the  operation  of  the 
other  parts  which  deal  with  lading  and  discharg- 
ing, since  barges  are  particularly  liable  to  be 
overladen  and  so  sunk,  and  it  is  very  necessary  that 
the  dock  master  should  have  authority  to  prevent 
this.  I  do  not  think  that,  where  a  section  is  deal- 
ing so  evidently  with  the  lading  and  discharging 
of  ships,  a  portion  which  may  possibly  apply  to 
both  can  be  taken  out  and  saia  to  apply  to  bar^s. 
Barges  too,  it  is  said,  may  very  well  come  within 
the  clause  providing  for  the  prevention  of  injurj 
to  other  ships  and  vessels.  I  do  not  think  that  it 
is  likely  that  a  small  barge  having  no  rigging, 
and  out  of  the  way  of  rigging,  was  intended  to 
be  included  in  this  provision.  These  are  the  only 
two  passages  where  it  is  suggested  that  there  is 
any  necessity  for  a  wider  interpretation  of  the 
sections.  I  do  not,  however,  think  there  is  any 
necessity  for  the  construction,  because,  under  the 
83rd  section  of  the  Harbours,  Piers,  and  Docks 
Clauses  Act  1847,  the  dock  company  has,  I  think, 
ample  powers  to  make  bye-laws  to  meet  the  case. 
Mr.  Clarke  argues  that  there  is  no  power  under 
that  section  to  make  a  bye-law  to  keep  some  person 
on  board ;  but  I  think  that,  however  that  may  be, 
there  is  ample  power  to  make  bye-laws  sufficient  to 
prevent  the  mischief  contemplated  in  these 
sections.  Enactments  of  this  kind  are  always  meant 
to  be  construed  with  reference  to  the  habits  of 
the  people  engaged,  and  I  do  not  see  {hat  there  is 
any  necessity  to  keep  a  man  on  board  every 
lighter  at  all  times.  I  cannot  help  thinking  that 
the  Legislature  would  be  slow  to  g^ve  such  a 
power  directly,  because  one  cannot  ignore  the 
common  knowledge  of  mankind,  and  snch  a 
necessity  would  involve  the  reconstruction  of  large 
numbers  of  these  barges  for  the  purpose  of 
making  a  cabin  for  the  person  on  board.  On  the 
questions,  therefore,  submitted  to  us  I  think  that 
Uie  sections,  if  carefully  considered,  leave  no  doubt 
that  the  appellants'  barge  is  not  a  vessel  within 
their  meaning,  and  that  the  conviction  is  there- 
fore wrong.  Conviction  qtuuhed. 

Solicitors :  For  the  appellants,  J,  A,  and  JET.  £• 
Famfield;  for  the  respondent  company,  C.  0. 
Humphreys  and  Sans* 
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Friday,  Dec,  18, 1885. 
(Before  Cave  and  Wills,  JJ.) 
Reg.  on  the  prosecution  of  The  Churchwardens 

AND   OVERSEEEtS  OF  THE    PoOR  OP    TwEEDMOUTH 

AND  THE  Assessment  Committee  of  the  Ber- 
wick-upon-Tweed Union  v.  Smith,  (a) 

Poor  rate—Tit^  ParochiaZ  Asaessmetit  Act-  1836 
(64-7  WiU.  4,  c.  96),  a.  1—Bate  levied  under  tlie 
Tweed  Fisheries  Act  1857  (20  f  21  Vict  c. 
celciii.) — Expense  tiecessary  to  maintain  rateable 
subject  in  a  state  to  command  rent, 

III  estimating  the  rateable  value  at  which  the  owners 
of  salmon  fislieries  in  the  Tweed  ought  to  be 
assessed  to  the  poor  rate  in  respect  tliereof,  the 
rate  levied  by  the  commissioners  under  the  b9th 
section  of  tlie  Tweed  Fislieries  Act  1857  (20  ^  21 
Vict,  c,  cxlviii.)  is  deductahle  from  the  gross 
esfiinated  rental  as  "  an  expense  necessary  to 
maintain  them  in  a  state  to  command  su^h  rent " 
within  tJie  meaning  of  tlie  1st  section  of  the 
Parochial  Assessment  Act  1836  (6^7  WiU,  4. 
c96). 

This  was  a  rule  obtained  by  the  defendant  James 
Hmith  calling  upon  the  churchwardens  and  over- 
seers of  the  poor  of  the  parish  of  Tweedmouth,  in 
the  counfy  of  the  borough  and  town  of  Berwick- 
npon-Tweed,  and  the  assessment  committee  of  the 
Berwick-upon-Tweed  union,  to  show  cause  why  an 
order  of  sessions  made  upon  the  appeal  of  the 
defendant  against  a  certain  rate  made  for  the  relief 
of  the  poor  of  the  parish  of  Tweedmouth,  on  the 
20th  Nov.  1884  in  respect  of  certain  properties, 
— jto  wit,  BailiflTs  Bat  Grards  and  Crowds  Bat 
Fisheries — in  the  occupation  of  the  defendant, 
should  not  be  quashed  for  the  insufficiency 
thereof. 

The  said  appeal  was  heard  at  the  Court  of 
Qaartei-  Sessions  holden  for  the  county  of  the 
borough  and  town  of  Berwick-on-Tweed,  on  the 
2nd  April  1885,  and  on  the  hearing  thereof  the 
learned  Recorder  allowed  the  said  rate,  subject  to 
the  following  case  for  the  opiriion  of  the  High 
Court. 

Case. 

The  appellant  is  the  tenant  of  the  several 
ptscaries  or  salmon  fisheries  of  Bailiff's  Bat 
Gards  and  Crow's  Bat,  situate  within  the  parish 
of  Tweedmouth,  on  the  south  shore  of  the  river 
Tweed,  together  with  the  Bat's  landing-nlaces, 
easements,  and  appurtenances  thereunto  respec- 
tively belonging,  under  a  lease  granted  by  the 
Berwick  Harbour  Commissioners,  tho  owners  of 
the  said  fisheries,  dated  the  13th  Dec.  1882  for  a 
term  of  ten  net  fishing  seasons  at  a  rent  of  3057. 
per  annum.  By  the  said  lease  the  appellant 
covenants  (inter  alia)  to  pay  and  discharge,  and 
keep  the  lessors  ind<)mnified  against,  all  rates, 
taxes,  assessments,  and  impositions  whatsoever,  in- 
clnding  any  taxes  or  assessments  that  may  from 
time  to  time  be  imposed  upon  or  in  respect 
of  the  said  fisheries,  or  any  of  them,  under  any 
Act  now  existing  or  hereafter  to  be  passed  for  the  I 


regulation  or  protection  of  the  salmon  fisheries 
in  the  river  Tweed,  or  which  at  any  time  during 
the  said  term  shall  become  payable  in  respect  of 
the  said  premises  (landlordB*  property  tax  only 
excepted). 

In  the  year  1857  an  Act  of  PArliament,  called 
the  Tweed  Fisheries  Act  1857,  was  passed  to 
consoHdate  and  amend  the  Acts  for  the  more 
effectual  preservation  and  increase  of  salmon, 
and  the  regulation  of  the  fisheries  in  the  river 
Tweed,  and  by  virtue  of  the  said  Act  commis- 
sioners are  appointed  to  carry  out  tho  provisions 
contained  therein.  To  this  Act  each  party  is  to 
be  at  liberty  to  refer  in  the  argument  of  this 
case. 

The  salmon  fisheries  occupied  b^  the  appellant 
as  aforesaid  are  within  the  operation  of  the  said 
Act,  and  are  rated  under  sect.  79  thereof,  for  and 
in  respect  of  the  purposes  for  which  the  same  was 
passed,  at  the  sum  of  61^  per  annum,  which  sum 
has  been  duly  paid  by  the  appellant  since  he  be- 
came tenant  of  the  said  fisheries. 

From  an  abstract  of  the  revenue  and  expendi- 
ture account  of  the  said  commissioners,  it  appears 
and  is  to  be  taken  as  a  fact  in  this  case,  that  the 
revenue  raised  by  means  of  the  rate  levied  under 
the  said  Act  from  the  30th  June  1883  to  the  30th 
June  1884,  including  the  sum  of  170L  bs,  2d,  for 
fines  and  expenses  recovered  for  the  year  to  the 
1st  June  1883,  amounted  to  29151.  Ss,  4d,,  which 
sum  was  expended  as  follows : 

£   a.  d, 
I.  Expenses  of  protection  forces   for  year 

from  the  SOth  Jane  1888  to  the  80th  Jane 

1884: 

(1)  In  the  lower  district,  indading  Ber- 
wickshire and  En^Ush  side       656    9    7 

(2)  In  Boxbnrghshure,  beizig  wages  and 
contingent   expenses   of   inspector  and 

bailifFs,  &o 589    0    5 

(3)  In  Selkirkshire,  heing  wages  and  con- 
tingent expenses  of  inspector  and  bailiffs, 

&0 oXil  1«     V 

(4)  In  Peebleshiie,  being  wages  and  con- 
tingent expenses  of  inspector  and  bailiffs, 

Qv^^a     ■••      ■•■     ••■      ■••     •••     ••»     ■•«      •■•      ■■•      iVl^^^     ff  ^m 

(5)  In  these  three  coaniies  generally,  heing 
salarjr  and  contingent  expenses  of  the 
saperintendont     '     237  16    0 

n.  Expenses  of  prosecations 275    Oil 

in.  Bent  of  ntamon-hoase,  at  Peel,  Selkirk- 

0  ^'  *-*  ^9    ••■     ••■     ••■     ■•■     •••     ••■     ■••     •••     ■•■       mfV     A  9  ^^ 

rV.  Bent  of  boathonse  and  net  depots 15  11  0 

y.  Stationery,  printing,  and  advertising    ...  86  10  7 
YI.  Expenses  in  connection  with  the  annnal 
meeting  of  commissioners,  and  meetings 

of  police  committee    5    1  10 

Vll.  Salaries 156    6  0 

Yin.  Miscellaneoas    82  17  3 


je2771  12    4 

The  appellant  is  assessed  in  respect  of  the  pre- 
mises occupied  by  him  as  aforesaid  to  a  rate, 
dated  the  20th  Nov.  1884,  and  made  for  the  relief 
of  the  poor  of  the  said  parish  of  Tweedmouth, 
and  is  appealing  against  such  assessment.  ^  The 
following  is  a  copy  of  the  ratebook  containing 
the  said  rato,  so  far  as  it  relates  to  the  appeUant : 


Na 

Kune  of  Ocenpler. 

Name  of  Owner. 

Desoriptlon  of  Propertj. 

Gross 

astliiiated 

Rental. 

Bateable 
Vslae. 

Valae  at  8d. 
intb«£. 

Total  tmout 

to  be 

ooUected. 

328 

James  Smith 

Uarhoar  Commissioners 

Crow's  Bat  Gards, 
Bailiff's  Bat  db  Tithes 

ie366 

£306 

£12    4    0 

iei2    4    0 

(a)  Bcported  by  JosxPB  Smith,  Esq.,  Banistsrat-Law. 
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This  sum  of  366?.  has  been  arrived  at  as  the 
rateable  value,  by  adding  the  Tweed  tax  of  611, 
to  the  rent  of  306Z.  actually  paid. 
.  The  appellant  contended  that,  assuming  that 
for  the  purpose  of  ascertaining  the  gross 
estimated  rental  of  the  fisheries  in  question  it 
was  proper  to  add  the  sura  of  61/.  to  the  rent 
paid  by  him  under  his  lease,  this  sum  for  the 
purpose  of  ascertaining  the  net  annual  or  rateable 
value  of  the  said  fisheries  ought  to  be  deducted 
from  such  gross  estimated  rental,  and  he  so  con- 
tended on  the  ground  that  the  sum  of  61 L  was  an 
expense  ejusdem  genei-ia  with  repairs  and  insur- 
ance which,  by  sect.  1  of  6  &  7  Will.  4,  c.  96,  are 
to  be  deducted  from  the  gross  estimated  rental 
in  ascertaining  the  rateable  value  of  the  heredita- 
ments, and  he  further  urged  that  the  principle 
laid  down  in  the  case  of  Reg,  v.  The  Gainahorongh 
Union  (L.  Rep.  7  Q.  B.  64)  applied  in  his  favour. 
On  behali:  of  the  respondents  it  was  contended 
that  the  Tweed  tax  was  not  an  expense  ejusdem 
generis  with  the  expense  of  repairs  and  insurance, 
and  was  not  an  expense  which  was  deductable 
-vfithin  the  meaning  of  6  &  7  Will.  4,  c.  96,  s.  1 ; 
that  the  tax  was  not  directly  connected  with  or 
applied  solely  to  the  premises  occupied  by  the 
appellant;  that  it  was  applied  mainly  for  the 
suppression  of  poaching,  and  was  not  so  connected 
with  the  premises  as  to  be  deductable  under  the 
statute  of  Will.  4,  but  was  a  landlord's  tax  and 
to  be  added  to  the  rent  payable  by  the  appellant 
under  the  lease  in  order  to  ascertain  the  actual 
rent  paid. 

The  recorder  upheld  the  rate  and  dismissed  the 
appeal  with  costs  on  the  ground  that  the  Tweed 
tax  is  not  an  expense  necessary  to  maintain  the 
premises,  in  respect  of  the  occupation  of  which 
the  appellant  was  rated,  in  a  state  to  command 
the  rent. 

The  question  for  tho  opinion  of  the  court  is 
whether  or  not  the  said  sum  of  6\l,  is,  under  the 
circumstances  set  forth  in  this  case,  an  expense 
within  the  meaning  of  sect.  1  of  6  &  7  Will.  4, 
c.  96. 

If  the  court  should  be  of  opinion  in  the  affirma- 
tive, the  order  of  sessions  is  to  be  quashed.  If 
the  court  should  be  of  opinion  in  the  negative, 
the  order  of  sessions  is  to  be  affirmed. 

A  rule  was  then  obtained  on  the  part  of  the 
defendant  calling  upon  the  prosecutors,  the 
churchwardens  and  overseers  of  the  parish  of 
Tweedmouth,  an  J  the  assessment  committee  of  the 
Berwick-upon-Tweed  Union,  to  show  cause  why 
the  order  of  sessions  made  on  the  defendant's 
appeal  against  the  rate  should  not  be  quashed 
for  the  insufficiency  thereof,  and  this  was  the  rule 
which  now  came  on  for  argument. 

The  Tweed  Fisheries  Act  1857  (20  &  21  Vict, 
c.  cxlviii.)  is  an  Act  to  consolidate  and  amend 
the  Acts  for  the  more  effectual  preservation  and 
increase  of  salmon  and  the  regulation  of  the 
fisheries  in  the  river  Tweed.  The  preamble  is 
as  follows  : 

Whereas  an  Act  waspassed  in  the  eleventh  year  of  thG" 
reign  of  his  Majesty  King  Oeorgo  the  Foarth,  intituled 
* '  An  Act  for  the  more  eff ectnal  preservation  and  increase  of 
the  breed  of  salmon  and  for  better  regulating  the  fisheries 
in  the  river  Tweed  and  the  rivers  and  streams  running 
into  the  same,  and  also  within  the  month  or  entrance  of 
the  said  river;"  and  another  Act  was  passed  in  the 
sixth  year  of  the  reign  of  his  Ute  Majesty  King  William 
the  Fourth,  intituled  ''An  Aottoalter,  amend,  and  enlarge 
the  powers  of  an  Act  passed  in  the  eleventh  year  of 


the  reign  of  his  late  Majest^r,  intituled  '  An  Act  for 
the  more  effectual  preservation  and  increase  of  tbe 
breed  of  salmon  and  for  better  regulating  the  fisheriei 
in  the  river  Tweed  and  the  rivers  and  streams  running 
into  the  same,  and  also  within  the  mouth  or  entranoe 
of  the  said  river ;'  "  and  whereas  the  salmon  fisheries  in 
the  river  Tweed  of  late  vears  have  been  much  less  pro. 
duotive  and  have  greatly  decreased  in  value,  and  it  is 
of  public  importance  that  more  effectual  means  shonld 
be  adopted  for  the  preservation  and  increase  of  the 
breed  of  salmon,  and  for  that  purpose  it  is  necessary 
and  expedient  that  the  said  Acts  should  be  consolidated 
and  amended,  and  that  further  provisions  should  be 
made  for  the  regulation  of  the  said  fisheries,  for  the 
removal  of  nuisances  and  obstructions,  and  the  proven* 
tion  of  illegal  fishinjpp  in  the  said  river ;  but  these 
objects  cannot  be  effected  without  the  authority  of 
Parliament :  May  it  therefore  please  your  Majesty  that 
it  may  be  enacted,  Ac."  ' 

And  the  79th  section  provides  that : 

For  defraying  the  expenses  to  be  incurred  in  carrying 
this  Act  into  effect  it  shall  be  lawful  for  the  commis- 
sioners at  any  general,  special,  or  adjourned  meeting, 
and  they  are  hereby  required  to  make,  impose,  and 
levy  an  annual  rate  or  assessment  of  twenty  pounds  per 
centum  per  annum  until  the  debts  and  obligations  oon- 
tracted  by  the  commissioners  and  overseers  acting  under 
the  recited  Acts,  and  due  and  subsisting  at  the  passing 
of  this  Act,  and  the  costs  of  obtaining  and  passing  this 
Act  and  incidental  thereto,  are  paid,  and  annually  there- 
after of  such  amount  as  the  oonmiissionera  shall  fix  and 
determine,  not  exceeding  twentv  pounds  per  oentum  per 
annum,  to  be  paid  by  the  whole  owners  of  salmon 
fisheries  in  the  river  in  proportion  to  the  rents  or  yearly 
value  of  their  several  fisheries  as  such  rents  or  yearly 
value  shall  be  ascertained  and  fixed  by  the  commis- 
sioners, or  by  the  sheriff  or  justices  on  the  application  of 
any  owner  who  may  think  himself  aggrieved  by  any 
such  assessment,  provided  notice  of  such  application  be 
given  to  the  clerk  within  ten  days  after  notice  of  snch 
assessment  is  given  to  such  owner,  and  which  rate 
shall  be  payable  either  yearly  or  half -y earl v,  as  the 
commissioners  may  from  time  to  time  direct  and  appoint, 
by  the  several  tenants  or  occupiers  of  the  said  several 
fisheries  for  and  on  behalf  of  the  respective  owners  of 
the  Kame  and  for  which  payments  such  tenants  or 
occupiers  shall  be  entitled  to  relief  from  the  respective 
owners  on  settiing  or  paying  their  rents ;  and  if  any 
such  rate  shall  not  be  paid  to  the  collector  appointed 
under  this  Act  by  anv  tenant  or  occupier  when  required, 
the  same  shall  on  aemand  be  payable  by  the  owner  of 
the  fishery  possessed  by  such  tenant  or  ocoupier. 

Gainsford  Bruce,  Q.C.  (with  him  Manisiy)  for 
the  appellant. — The  Tweed  tax  is  a  rate  levied 
for  the  protection  of  the  fisheries,  and  it  is  there- 
fore an  expense  necessary  to  maintain  the  fisheries, 
in  respect  of  which  the  appellant  is  rated,  in  a 
state  to  command  the  rent.  That  being  so,  it  is 
an  expense  ejusdem  generis  with  that  of  repairs, 
and  is  deductable  under  the  1st  section  of  6  &  7 
Will.  4,  c.  96.  (a)  In  the  case  of  1?«b  v.  Adames 
(4  B.  <fc  Ad.  61)  it  was  decided  that  an  occupier 
(whatever  be  his  interest)  of  land  which  requires 
to  be  protected  from  floods  at  an  occasional  ex- 
pense, defrayed  by  a  sewers  rate,  is  not  rateable 
to  tho  poor  at  the  same  sum  as  the  occupier  of 
lands  of  similar  quality  and  equal  annual  produce 
in  the  same  parish  not  liable  to  the  sewers  rate, 
but  he  should  be  rated  at  that  sum  minus  the 

{a)  By  the  Parochial  Assessment  Act  1836  (6  A  7 
Will.  4,  o.  96),  s.  1,  a  poor  rate  is  to  be  made  "  upon  an 
estimate  of  the  net  annual  value  of  the  several  heredita- 
ments rated  thereunto,  that  is  to  say,  of  the  rent  st 
which  the  sapie  might  reasonably  be  expected  to  let 
from  year  to  year,  free  of  all  usual  tenants'  rates  and 
taxes,  and  tithe  commutation,  rentoharge,  if  any,  and 
deducting  therefrom  the  probable  average  annual  oo«i 
of  the  repairs,  insurance  and  other  expenses,  if  any, 
necessary  to  maintain  them  in  a  state  to  oommand  Buoh 
rent." 
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sewers  rate.    Again,  in  Beg.  y.  Hall  Dare  (5  B.  & 
S.  785)  it  was  held  that,  in  assessing  land  to  the 
poor  rate,  the  owner  and  occupier  is  entitled, 
under  the  section  mentioned,  to  nave  deductions 
made    from    the    gross    rateable   value    of    his 
property  in  respect  of  the  general  sewers   tax 
imposed  by  the    Court    of  the    Commission  of 
Sewers  under  4  A  5  Vict.  c.  45,  in  respect  of  the 
amount  at  which  he  is  rated  by  the  Court  of  Com- 
mission of  Sewers  for  the  maintenance  and  cleans- 
ing of  the  sewers  and  works  in  a  level  by  which  the 
rated  lands  are  benefited ;  in  respect  of  the  aver- 
age sum  annnayj  expended  by  him  in  the  mainte- 
nance and  repairs  of  a  sluice  or  liood-i^ate  and 
gote,  nnder  the  jurisdiction  of  the  commissioners, 
and  on  his  lands,  by  which  his  lands  alone  are 
benefited,  and   which   works    are    necessarv    to 
maintain  the  lands  in  a  state  to  command  their 
rent;  and  in  respect    of  the    sum   annually  ex- 
pended by  him  on  the  maintenance  and  repairs 
of  a  sea  wall,  which  the  owners  of  lands  fronting 
a  navigable  river  were  bound  to  keep  up  under  a 
presentment  made  at  a  court  of  sewers,  and  the 
maintenance  of    which  wall    was  i^ecessary    to 
protect  his  lands,  as  all  these  are  tenants'  and 
not  landlord's    taxes.      Then    in    Reg.    v.    The 
Guardians  of  the   Qainsborongh  Unio)i  (L.  Kep. 
7  H.  B.  64)  an  annual  rate  was,  under  a  local 
Act  for  the  embanking  and  draining  a  district 
consisting  of    several    parishes,    imposed    upon 
the  district,  and  lands  occupied  by  the  respon- 
dent were  rated  at  a  certain  proportion  yearly. 
The  rate  by  the  Act  was  expressly  made  a  land- 
lord's tax,  and  the  respondent's   landlord    had 
accordingly  always  paid  the  amount.    The  whole 
rate  under  the  Act  was  necessary  for  and  was  spent 
in  each  year  in  maintaining  the  drainage  works. 
Without  such  drainage  works  the  land  occupied 
by  the  respondent  would  have  been  under  water 
at  certain  seasons,  and  the  annual  value  would 
have  been  considerably   diminished.      On  these 
facts  it  was  held  that,  in  assessing  the  respondent 
to  the  poor  rute,  a  deduction  was  to  be  allowed  in 
respect  of  the  drainage  iTkte,  as  an  expense  neces- 
sary to  maintain  the  land  in  a  state  to  command 
the  rent.    It  is  contended  that  the  rate  imposed 
by  the  Tweed  Commissioners  under  the  Tweed 
Fisheries  Act  1857  (20  &  21  Vict.  c.  cxlviii.)  is 
similar  in  all  respects  for  this  purpose  to  the 
drainage  rates,  which  were  held  to  be  deductablo 
in  the  cases  cited,  and  that  it  must  be  deducted 
in  like  manner  from  the  gross  estimated  rental  in 
order   to  ascertain  the    rateable    value    of  the 
appellant's  fisheries. 

Oiarlesj  Q.C.  (with  him  /.  L.  Walton  and 
B.  Cunningham  Glen)  for  the  respondents. — The 
learned  recorder  was  right  in  the  decision  at 
which  he  arrived,  and  the  cases  cited  do  not 
apply  to  this  case,  llie  rate  made  under  the 
Tweed  Fisheries  Act  1857  (20  &  21  Vict.  c.  cxlviii.) 
is  in  the  nature  of  a  general  police  rate  for  the 
benefit  of  the  river  from  its  source  to  its  mouth, 
which,  by  the  4th  section  of  the  Tweed  Fisheries 
Amendment  Act  1859  (22  &  23  Vict.  c.  Ixx.) 
extends  five  miles  out  to  sea  for  a  distance  of 
seven  miles  southward  of  the  actual  mouth  of  the 
river  and  northward  to  the  Scotch  bound-^ry. 
With  the  exception  of  2601.,  the  whole  of  the 
expenses  mentioned  in  the  special  case  to  meet 
which  this  tax  is  levied,  were  incurred  in  other 
counties.  In  the  Gainahoraiigh  Union  case  it 
was  stated  in  the  case  that  without  suc^h  drainage 


rate    the    drainage  works    by  which    the  land 
occupied  by  the  respondent  is  drained  could  not 
be  maintained,  and  that  without  such  drainage 
works  the  land  occupied  by  the  respondent  would 
be  under  water  at  certain  seasons  of  the  year, 
and  could  not  be  maintained  in  its  present  state, 
and  the  annual  value  thereof  would  be  consider- 
ably   diminished.      Here    the  preamble  of    the 
Tweed  Fisheries  Act   1857  distinctly  states  as 
part  of  the  reason  for  the  enactment  that  ''  it  is 
of  public  importance  that  more  effectual  means 
should   be    adopted    for    the    preservation    and 
increase  of  the  oreed  of  salmon."    In  the  Gains' 
borough  Union  case^  therefore,  the  land  without  the 
works  and  the  rate  could  not  have  been  kept  in 
a  state  of  cultivation,  while  here  the  tax  is  levied 
to  get  the  fisheries  into  an  artificially  high  state 
of  production  for  the  purpose  of  providing  food 
for  the  public.    [Cave,  J. — The  public  importance 
is  indirect.    Any  benefit  to  the  public  must  be 
through  the  owners  of  the  fisheries.      The  pre- 
amble only  means  that,  if  the  fisheries  are  made 
more  profitable  to  the  o>vner8,  the  public  will  also 
gain   by  the  cheapness  of  salmon.]     The  con- 
siderations mentioned  bring  this  case  within  the 
authority  of  Beg.  v.  The  Inhabitants  of   Vange 
(3  Q.  B.  242).    In  that  case  it  appeared  that  the 
proprietors   of    lands   situate    m  the  parish  of 
Vange,  in  Essex,  and  other  parishes  of  the  Isle 
of  Canvey,  had  granted  one-third  of    all   their 
lands    situated    in    the    island    in    fee    to    one 
Cropenburgh  in  consideration  of  his  embanking 
and  keeping  from  inundation  all  the  lands  in  the 
island.    By  a  local  Act  passed  afterwards  commis- 
missioners    were    appointed   to    keep    up    the 
embankment,  and  empowered  for  that  purpose 
to  tax  the  owners  and  occupiers  of  the  granted 
lands  by  an  annual  rate  to  the  full  annual  rent 
or  value  of  such  lands  respectively;  and  if  the 
moneys  so  levied  should  prove  insufficient  (but 
not  otherwise)   to  tax  the  other  lands    in  the 
island.    In  1841  William  Hilton,  who  had  taken 
all  the  granted  lands  in  Vange  subject  to  the 
above  liability,  paying  no  purchase  money,  was 
rated    by    the    commissioners    as     owner    and 
occupier  thereof    on  an  assessment  which  was 
equal  to  the  full  annual  value  of  the  lands,  and, 
although  the  annual  expenditure  on  the  embank- 
ment was  necessary  to  maintain  the  lands  within 
the  island  in  a  state  to  command  any  rent  from 
a  tenant,  or  to  be  capable  of  occupation  by  the 
owner,  it  was  held  that  he  was  rateable  to  the 

I)oor  of  Vange  for  the  full  annual  value  of  the 
ands  without  deduction  on  account  of  the  em- 
bankment tax.  [Cave,  J. — ^There  the  land  was 
held  on  the  tenure  of  providing  an  embankment 
for  other  lands.]  The  owner  and  occupier  was 
there  compelled  by  a  local  Act  to  pay  a  tax  which 
was  necessary  to  maintain  the  lands  in  a  state 
to  command  a  rent.  These  fisheries  have,  under 
a  private  Act  of  Parliament,  to  pay  for  special 
police  protection  over  the  whole  of  a  large 
area,  and  this  cannot  be  said  to  be  an  expense 
ejusdem  generis  with  repairs  and  insurance  and 
necessary  to  maintain  tnese  premises  in  a  state 
to  command  the  rent  within  the  meaning  of 
6&  7  Will.4,c.  96,8.1. 

Gainsford  Bmce,  Q.C.  was  not  called  upon  to 
reply. 

Cave,  J. — ^I  am  of  opinion  that  in  this  cose  the 
learned  recorder  was  in  error  in  upholding  this 
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rate  and  refusing  to  make  the  deduction  in  the 
rateable  value  which  the  appellant  claimed.  The 
question  is,  whether  the  rate  levied  under  the 
79th  section  of  the  Tweed  Fisheries  Act  1857 
(20  &  21  Yict.  c.  cxlviii.)i  is  an  expense  within  the 
language  of  the  1st  section  of  the  Parochial 
Assessment  Act  1836  {6&7  Will.  4,  c.  96),  which 
says  that  a  poor  rate  is  to  be  made "  upon  an 
estimate  of  the  net  annual  value  of  the  several 
hereditaments  rated  thereunto,  that  is  to  say,  of 
the  rent  at  which  the  same  might  reasonably  be 
expected  to  let  from  year  to  year,  free  of  all  usual 
tenant's  rates  and  taxes  and  tithe  commutation 
rentcharge,  if  any,  and  deducting  therefrom  the 
probable  average  annual  cost  of  the  repairs,  in- 
surance, and  other  expenses,  if  any,  necessary  to 
maintain  them  in  a  state  to  command  such  rent." 
Is  this  rate,  then,  an  expense  necessary  to  main- 
tain the  rateable  subject  in  a  state  to  command 
the  rent  ?  The  rateable  subject  is  in  this  case  a 
salmon  fishery,  and  the  heading  of  the  Tweed 
Fisheries  Act  1857,  under  which  the  rate  which 
the  appellant  desires  to  deduct  in  estimating  its 
annual  value  is  levied,  is,  "  An  Ace  to  consolidate 
and  amend  the  Acts  for  the  more  effectual  pre- 
servation and  increase  of  salmon,  and  the  regula- 
tion of  the  fisheries  in  the  river  Tweed,"  and  in 
the  preamble  there  is  a  recital  to  the  effect  that 
**  the  salmon  fisheries  in  the  river  Tweed  of  late 
years  have  been  much  less  productive  and  have 
greatly  decreased  in  value,  and  it  is  of  public  im- 
portance that  more  effectual  means  should  be 
adopted  for  the  preservation  and  increase  of  the 
breed  of  salmon."  To  my  mind,  it  is  perfectly 
clear  that  the  whole  recital  is  directed  to  the 
preservation  and  increase  of  salmon,  and  to 
making  the  fisheries  more  productive  and  to 
counteracting  the  decrease  in  their  value  which 
was  going  on.  Further,  when  we  look  at  the  pro- 
visions of  the  Act  itself,  we  find  that  the  powers 
bestowed  on  the  commissioners  all  have  for  their 
object  the  preservation  and  increase  of  salmon  in 
the  river.  By  the  36th  section,  water  bailiffs  are 
to  be  appointed,  and  by  the  following  sections 
power  is  given  to  them  to  apprehend  offenders, 
and  there  is  a  })enalty  for  resisting  them ;  nets 
left  in  the  river  may  be  seized,  and  fixed  nets 
and  engines  are  prohibited ;  mill-dams  are  to  be 
constructed  in  a  particular  way;  obstructions 
may  be  removed;  no  noxious  matters  are  to  be 
put  into  the  rivers;  and  penalties  are  provided 
for  killing  young  and  unseasonable  fish.  In  fa^'t, 
all  the  provisions  of  the  Act  are  directed  to  tho 
preservation  and  increase  of  salmon,  which  is  the 
one  essential  thing  which  increases  the  value  of 
fisheries  and  makes  them  more  productive.  Then 
the  79th  section,  under  which  the  rate  is  levied, 
says  that  the  rate  is  "  to  be  paid  by  the  whole 
owners  of  salmon  fisheries  in  the  river,  in  pro- 
portion to  the  rents  or  yearly  value  of  their 
several  fisheries  as  such  rents  or  yearly  value 
shall  be  ascertained  and  fixed  by  the  commis- 
sioners ; "  so  that  not  only  is  ^he  Act  directed  to 
the  improvement  of  the  fisheries,  but  the  owners 
of  the  fisheries  are  directed  to  pay  the  expenses 
incurred  under  it  in  proportion  to  the  yearly  value 
of  their  fisheries.  If  the  case  rested  here  without 
authority,  I  should  say  it  was  clear ;  but,  in  the 
case  of  jRpff.  v.  The  Gainahorough  Union  (L.  Kep. 
7  Q.  B.  64),  a  rate  was  imposed  on  the  respon- 
dent's land,  under  a  local  Act,  for  embanking  and 
draining   a    district,    and  it  was    held  that,  in 


assessing   the    respondent   to  the  poor   rate,  a 
deduction   was    to   be   made   in  respect  of    the 
drainage  rate  as  an  expense  necessary  to  maintain 
the  land  in  a  static  to  command  the  rent.     There 
the  facts  were  that  without  the  drainage  works 
the  land  would  have  been  under  w^ater  at  certain 
seasons  and  the   annual  value  would  have  been 
considerably  diminished.       So    here   the    whole 
scope  and  intention  of  the  Act  is  to  increase  the 
value  of  the  fisheries  by  increasing  that  which  is 
the  only   foundation  of  the  value  of  a  fishery, 
namely,   the    number  of   fish;  and  it  cannot   be 
doubted  that,  but  for  provisions  of  the  nature  of 
those  contained  in  the  Act,  the  fisheries  would 
have  become  less  productive  and    would  have 
consequently  decreased  in  value.    Undoubtedly 
the  provisions  of  the  Act  do,  as  Mr.  Charles  hais 
pointed    out,   extend  over  a   very    considerable 
stretch  of   country,  but  that  is  because  salmon 
will  not  remain  in  the  same  place.    At  one  time 
they  are  out  at  sea,  at  anotoer  they  are  to  be 
found  in  the  upper  reaches  of  the  river.    It  was 
necessary,  therefore,  that  the  provisions  of   the 
Act  should  be  made  to  apply  to  a  large  space, 
and  there  is  reallynothingin  this  to  militate  against 
the  consideration  that  the  Act  was  passed  solely 
for  making  the   river  more  productive  and  the 
fisheries  more  profitable.    I  think,  t^oo,  that  the 
case  of  Beg.v.  The  Inhah  Hunts  of  Fa»<7e(3Q.  B. 
242),  cited  by  Mr.  Charles,  is  distinguishable.    It 
is  quite  true  that  in  that  case  the  rate  was  imposed 
by  an  Act  of  Parliament,  but  the  Act  appears  to 
have  been  passed  in  accordance  with  an  original 
agreement.    Here  the  real  point  is  that  the  rate 
is  paid  for  the  preservation  of  the  salmon,  which 
is  tetter  accomplished  l)y  concerted  action  under 
an  Act  of  Parliament  than  by  leaving  each  owner 
to  protect  his  own  property.    On  these  grounds  I 
think  that  the  learned  recorder  wa«  wrong,  and 
that  the  rate  is  an  expense  dednctable  within  the 
meaning  of  6  &  7  Will.  4,  c.  96.    The  appeal  must 
therefore  be  allowed  and  the  rate  quasned. 

Wills,  J. — I  am  of  the  same  opinion.  I  think 
that  the  rate  is  directly  connected  with  the  increase 
in  value  of  the  fisheries.  It  seems  to  me  that 
such  services  as  those  rendered  under  this  Act, 
and  to  pay  for  which  this  rate  is  levied,  must 
necessarily  and  directly  increase  the  value  of  the 
rateable  subject,  and  in  that  case  must  be  neces- 
sary to  maintain  the  rateable  subject  in  a  state 
to  command  the  rent,  and  be  deductable  under 
6  &  7  Will.  4,  c.  96,  s.  1,  in  accordance  with  the 
authority  of  Reg.  v.  The  Gainsborough  Union 
(L.  Rep.  7  Q.  B.  64).  Mr.  Charles,  however,  says 
there  is  an  authority  the  other  way,  and  cites 
the  case  of  Reg,  v.  The  Inliahiiania  of  Vange 
(3  Q.  B.  242).  But  the  facts  in  that  case  were 
different.  It  appears  that  many  years  a^o,  in 
1621,  Sir  Henry  Appleton  and  others  joined 
together  to  protect  their  lands  in  Canvey  Island, 
which  at  every  spring  tide  were  overflowed  by  the 
Thames,  and  contracted  with  a  person  named 
Cropenburgh  to  fence  off  the  lands  from  inunda- 
tion on  the  terms  that  he  should  have  a  third  of 
the  land  so  reclaimed.  Afterwards  an  Act  of 
Parliament  was  passed  for  the  purpose  of  keeping 
up  the  embankment,  and  it  provided  that  the 
owners  of  the  land  so  given  should  l>e  rat^  for 
that  purpose  to  the  full  annual  value  of  the  lands. 
The  appellant  in  Reg  v.  Vange  attempted  to  show 
that,  as  he  was  rated  to  the  full  annual  value  of 
1  the  lands,  he  had  uo  beneficial  oc3U))ation  of  them. 
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bnt  the  Court  said  that  there  was  a  difference 
between  a  rate  to  preserve  laud  from  being 
damaged  by  water  and  a  charge  in  perpetuity 
such  as  that.  ''  Suppose,"  said  Lord  Denman,  C.J., 
*'  that,  instead  of  having  paid  nothing  for  it,  and 
taking  it  as  he  has  with  the  incumbrance,  he  had 
purchased  it  and  left  the  whole  purchase  money 
unpaid,    but    secured    by    mortgage    upon    the 

Eroperty.  In  what  respect  would  that  charge 
ave  differed  from  the  present?"  That  ca«e, 
therefore,  does  not  apply  here.  I  am  of  opinion, 
for  these  reasons,  that  this  appeal  must  be  allowed, 
and  the  order  of  sessions  quashed  with  costs. 

Appeal  alloived. 

Solicitors  for  the  appellant,  Shunif  Crosaman, 
and  Co.,  for  W,  and^.  nctlierhead,  Berwick-upon- 
Tweed. 

Solicitor  for  the  respondents,  E.  Brcmley,  for 
WiUoby  and  Peters,  Berwick-upon-Tweed. 


Tuesday,  Dec.  18,  1886. 

(Before  Cave  and  Wills,  JJ.) 

Beg.  r.  Bbikdlet.  (a) 

Quarter  Sessions — Jurisdiction — Gas  company — 
GastcorJcs  Clauses  Act  1847  (10  Vict.  c.  15),  s.  35 
— Appointment  of  accountant  to  examine  condi- 
tion of  gas  con\pany*s  concei'n — Appointment  of 
gas  engineer  to  assist  him — Certiorari. 

The  Court  of  Quarter  Sessions  has  no  jurisdiction, 
under  the  35f/i  section  of  the  Gasworks  Clauses 
Ad  1847  (10  Vict.  c.  15),  to  appoint  a  gas  engineer 
to  assist  an  accountant  appointed  thereimder  to 
examine  and  ascertain  the  actual  state  arid 
condition  of  the  concerns  of  the  gas  company, 
and  where  such  order  is  made,  a  writ  of  cei-tioi'ari 
wiU  lie  to  hnng  up  ilie  order  to  he  qxiashed. 

This  was  a  rule  obtained  on  behalf  of  the  British 
Gas  Light  Company,  calling  upon  J.  B.  Brindley, 
Esq.,  the  Becoraer  of  Hanley.  to  show  cause  why 
a  writ  of  certiorari  should  not  issue  to  bring  up, 
for  the  purpose  of  quashing  it,  an  order  made  by 
him  under  the  Oasworks  Clauses  Act  1847  (10 
Vict.  c.  15),  s.  35,  for  the  appointment  of  a  gas 
en^neer  to  assist  an  accountant  previously  ap- 
pomtcd  by  him  under  that  section  to  examine 
and  ascertain  the  actual  state  and  condition  of 
the  concerns  of  the  gas  company,  and  to  make 
report  thereof. 

The  35th  and  37th  sections  of  the  Gasworks 
Clauses  Act  1847  (10  Vict.  c.  16)  are  as  follows  :— 

35.  In  Enffland  or  Ireland  the  Conrt  of  Quarter 
Senionfl,  ana  in  Scotland  the  sheriff,  may,  on  the  pe- 
tition of ^  any  two  gas  rate  payers  within  the  limits  of 
the  epeoial  Acts,  nominate  and  appoint  some  aooountant 
or  other  competent  person,  not  beingr  a  proprietor  of  any 
ptfworks,  to  examine  and  ascertain,  at  tiie  expense  of 
the  undertakers  (the  amount  of  such  expense  to  bo 
determined  by  the  said  conrt  or  sheriff),  the  actual  state 
tad  condition  of  the  concerns  of  the  undertakers,  and 
to  make  report  thereof  to  the  said  court  at  the  then 
present  or  some  following  sessions,  or  to  the  sheriff,  and 
the  eaid  court  or  sheriff  may  examine  any  witnesses 
npon  oath  touching  the  truth  of  the  said  accounts  and 
the  matters  therein  referred  to  ;  and  if  it  thereupon 
Appear  to  the  said  court  or  sheriff  that  the  profits  of 
toe  undertakers  for  the  preceding  Tear  have  exceeded  the 
prescribed  rate,  the  undertakors  shall,  in  case  the  whole 
of  the  said  reserved  fund  has  been  and  then  remains 
i&TSsted  as  aforesaid,  and  in  case  dividends  to  the 
unoont  hereinbefore  limited  have  been  paid,  make  such 
^rateable  reduction  in  the  rate  for  gas  to  be  furnished 

(a)  Beperted  by  JoBiPB  Smitb,  Esq.,  Barrtster-«t-Law. 


by  them  as  in  the  judgment  of  the  said  court  or  sheriff 
shall  be  proper,  but  so  as  such  rates  when  reduced  shall' 
insure  to  the  undertakers  (regard  being  had  to    the 
amount  of  profit  before  received)  a  profit  as   near  as 
may  be  to  the  prescribed  rate. 

37.  If  the  undertakorA  shall,  for  seven  days  after  being 
required  to  produce  to  the  said  court  or  sheriff,  or  to  the 
said  accountant  or  other  person  as  aforesaid,  any  books 
of  account  or  other  books,  bills,  receipts,  vouchers,  or 
papers  reUiting  to  the  pecuniary  affairs  of  the  under- 
takers, refuse  or  neglect  to  produce  such  books,  bills, 
receipts,  vouchers,  or  papers,  they  shall  forfeit  the  Rum 
of  one  hundred  ponndu  for  every  such  refusal  or  wilful 
neglect,  and  the  further  sum  of  ten  pounds  for  every 
day  Buch  refusal  or  wilful  neglect  shall  continue  after 
the  expiration  of  the  said  seven  days,  such  respective 
penalties  to  be  recovered  by  any  person  who  will  sue  for 
the  same,  with  full  costs  of  such  in  any  of  the  superior 
courts. 

The  British  Gas  Light  Company  is  a  gas  com- 
pany existing  under  the  British  Gas  Lignt  Com- 
pany's (Staifordshire  Potteries)  Acts  185S,  1866, 
and  1880,  which  incorporate  the  Gasworks  Clauses 
Act  1847  (10  Vict.  c.  15),  and  the  Gasworks 
Clauses  Act  (1847)  Amendment  Act  1871,  and  it 
appeared  that  an  application  was  made  under  the 
35th  section  of  the  Act  of  1847  to  the  Hanley 
Court  of  Quarter  Sessions,  and  an  order  obtained 
for  the  appointment  of  an  accountant  to  examine 
and  ascertain  the  actual  state  and  condition  of 
the  concerns  of  the  gas  company.  The  accoun- 
tant finding  himself  unable  to  report  fully  without 
assistance,  a  further  application  was  made  to  the 
Court  of  (Quarter  Sessions,  and  an  order  made  by 
the  learned  recorder  appointing  a  gas  engineer  to 
assist  the  accountant  in  making  his  report.  The 
eras  company  thereupon  obtained  a  rule  calling 
upon  the  learned  recorder  to  show  cause  why  a 
writ  of  certiorari  should  nob  issue  to  bring  up  this 
order  for  the  purpose  of  quashing  ifc,  on  the 
ground  that  the  court  had  no  jurisdiction  to  make 

ShiressWill,  Q.C.  (with  him  Littler,  Q.C.,  and 
Alfred  Young),  on  behalf  of  the  Corporation  of 
Hanley  and  the  Tunstall  Local  Board,  showed 
cause. — There  is  no  force  in  the  objection  that  the 
Court  of  Quarter  Sessions  had  no  jurisdiction  in 
this  case,  and  that  its  powers  were  exhausted  by 
the  original  appointment  ot  an  accountant. 
Every  court  has  power  to  make  such  orders  as 
are  necessary  to  enforce  its  process,  and  in  this 
case,  in  order  to  carry  out  the  provisions  of  the 
35th  section  of  the  Gasworks  (Clauses  Act  1847, 
it  was  necessary  to  appoint  a  gas  engineer  with  a 
special  knowledge  of  the  subject  of  the  investiga- 
tion to  assist  the  accountant  in  making  bis  report 
thereunder,  and  it  was  reasonable  that  the  com- 
pany should  allow  their  books  to  be  inspected  in 
such  a  manner  that  the  court  might  have  a 
reliable  report  presented  to  it.  The  case  of  Bellamy 
V.  HoyU  (33  L.  T.  Rep.  N.  S.  21 ;  L.  Rep.  10  Ex. 
220)  shows  that  every  court  has  an  inherent  power 
to  make  such  orders  as  the  necessity  of  the  case 
demands.  In  that  case  the  registrar  of  a  County 
Court  issued  warrants  of  execution  against  the 
high  bailiff  of  the  court  directed  to  R.  and  others, 
and  it  was  held  that  it  must  be  taken  that  the 
appointment  of  R.  as  special  bailiff  was  justified 
by  the  inherent  power  of  all  courts  and  the  neces- 
sity of  the  case.  [Cave,  J. — That  appointment 
was  made  in  the  exercise  of  the  ordinary 
jurisdiction  of  the  court.  Here  we  are  dealing 
with  the  exercise  of  a  statutory  power.  Why 
should  the  express  statutory  power  be  ex- 
ceeded-?      Why   tjould     nDt    the     -accountant* 
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make  bis  report  from  the  books  of  the  com- 
pany?] It  would  have  been  useless  without 
any  explanation  of  the  figures.  [Cave,  J. — Could  it 
not  have  been  explained  by  the  evidence  of  a  gas 
engineer  P]  It  was  intended  by  the  section  that 
the  report  made  to  the  court  should  be  a  report  of 
all  material  facts  and  matters,  and  the  company 
have  defeated  the  object  of  the  section  by  refusing 
to  allow  their  books  to  be  inspected.  [Wills,  J. — 
The  section  says  **  some  accountant  or  other  com- 
petent person.'*  That  means  some  person  com- 
petent to  do  the  work  required.  Why  did  not 
the  court  appoint  such  a  person  originally  P]  The 
gas  company  is  bound  under  this  section  to 
permit  such  an  inspection  as  is  reasonably 
necessary  for  making  the  report.  [Wills,  J. — 
Then  why  does  not  the  court  proceed,  under  the 
37th  section,  to  fine  the  company  for  refusing  to 
produce  their  books  P]  It  is  not  contended  that 
the  gas  company  have  refused  to  produce  the 
books  to  the  accountant  altogether.  In  the  case 
of  The  Caledonian  Railway  Company  v.  Lochhart 
(3  L.  T.  Rep.  N.  S.  65 ;  3  Macq.  H.  of  L.  808)  the 
respondent  had  entered  into  a  submission  with 
the  railway  company  to  refer  all  claims  for  lands 
of  the  respondent  taken  and  required  by  reason  of 
their  works,  the  arbitration  to  be  in  strict 
conformitv  with  the  Lands  Clauses  and  Railway 
Clauses  Acts,  and  it  was  held,  objection  having 
been  made  to  the  award  on  that  ground,  that  the 
arbitrator  might  employ  a  valuer  to  assist  him, 
and  in  general  mi^ht  consult  men  of  science  if 
necessary,  it  not  being  tdtra  vires  for  an  arbitrator 
to  remit  a  question  to  an  expert  unless  prohibited 
by  the  terms  of  the  submission.  [Cave,  J. — The 
35th  section  only  mentions  an  accountant  or  other 
competent  person.]  It  requires  no  express  power 
to  enable  the  court  to  make  this  order,  which  is 
incidental  or  subsidiary  to  the  express  powers  of 
the  section.  Further,  certiorari  does  not  lie  at  all 
in  the  case  of  a  purely  ministerial  act  such  as 
this,  nor  will  the  court  interfere  by  certiorari  with 
an  interlocutory  order,  although  made  without 
jurisdiction.  [Wills,  J. — Is  this  a  ministerial 
actP  Does  it  not  involve  an  act  of  judg- 
ment P]  The  case  comes  within  that  of  Beg, 
V.  Tlie  Churchwarde7i8  and  Overseers  of  Sutton 
Cold  field  (29  L.  T.  Rep.  K  S.  840;  L.  Rep. 
9  Q.  B.  153).  There  the  Court  of  Quarter 
Sessions  granted  an  application  to  enteif  and 
respite  certain  appeals  against  poor  rates,  subject 
to  a  case  for  the  opinion  of  the  court,  and  the 
court  declined  to  consider  the  case,  Blackburn,  J. 
saying :  "  We  are  of  opinion  that  we  ought  not  to 
take  notice  of  the  facts  stated  in  a  case  reserved 
on  such  an  order.  This  court  has  not  in 
general  any  jurisdictiou  to  review  the  de- 
cision of  the  Court  of  Quarter  Sessions  on  any 
matter  in  which  that  court  has  jurisdiction,  nor 
will  it  take  any  notice  of  a  case  reserved 
by  the  gessions  on  the  trial  of  an  indictment : 
{Beg.  V.  Salop,  13  East,  95.)  But  there  is  an 
exception  from  that  general  rule  in  cases  where 
the  Court  of  Quarter  Sessions  on  appeal  makes 
an  order  either  confirming  or  reversing  the 
decision  appealed  against,  subject  to  the  opinion 
of  this  court  on  some  point  of  law  reserved  on  a 
case  stated  by  the  sessions.  This  court  will  then, 
on  a  certioraH  bringing  up  the  order  of  sessions, 
take  cognisance  of  the  facts  stated  in  the  case, 
and  qjuash  or  confirm  the  order  of  sessions 
according  to  their  yiew  on  the  pQints  of  law 


submitted  to  them  by  the  sessions.  But  such 
cases  have  never  been  heard  except  on  a  certiorari 
to  bring  up  an  order  of  sessions,  which,  if 
unreversed,  would  final! v  decide  the  appeal.*' 
This  is  similarly  au  interlocutory  order  made  by 
the  learned  recorder  for  the  purpose  of  getting 
before  him  facts  on  which  to  decide  on  a  future 
occasion,  and  is  not  an  order  finally  deciding  the 
appeal,  and  it  cannot  therefore  be  brought  up  by 
c&rtiorari  to  be  quashed.     They  also  quoted 

Reg.  y.  Uohinaon,  17  Q.  B.  466. 

Michael,  Q.C.  (with  him  H.  T.  Bodd^m),  for  the 
gas  company,  in  support  of  the  rule,  was  not  called 
upon. 

Cave,  J. — T  am  of  opinion  that  this  rule  must 
be  made  absolute.  Two  objections  in  the  nature 
of  preliminary  objections  have  been  raised  by  the 
learned  counsel  who  have  shown  cause  against  it. 
In  the  first  place,  it  was  contended  that  the  powers 
to  be  exercised  by  the  Court  of  Quarter  Sessions 
under  the  35th  section  of  the  Gasworks  Clauses 
Act  1847  being  ministerial  only,  this  was  not  a 
case  in  which  ceHiorari  could  issue  at  all  to  bring 
up  the  order  to  be  quashed.  From  the  judgment 
delivered  by  the  learned  recorder  we  find  that 
when  this  case  came  before  him  and  the  accountant 
was  originally  appointed,  both  sides  w;ere  repre- 
sented and  the  case  was  fully  argued,  and  after  that 
the  appointment  was  made.  It  is  impossible,  I 
think,  to  say  in  the  face  of  this  that  the  act  was 
a  ministerial  act  only,  and  that  the  learned 
recorder  did  not  exercise  his  discretion  as  to 
whether  he  should  or  should  not  make  the  order, 
and  the  act  was  therefore  judicial,  not  merely 
ministerial.  Secondly,  it  was  said  that  certiorari 
could  not  lie,  because  this  was  an  interlocutory 
proceeding,  and  the  court  will  not  allow  certiorari 
to  issue  in  interlocutory  proceedings.  There 
are  two  classes  of  coses  in  which  certiorari  will 
issue,  viz.  :  first,  cases  in  which  there  is  no  juris- 
diction  to  make  the  order  which  it  is  sought  to 
bring  up  and  quash  upon  that  ground ; 
and  secondly,  where  it  is  desired  to  bring  up  an 
order  of  sessions  for  argument,  and  this  court 
takes  cognisance  of  the  facts  stated  in  the  case 
and  quashes  or  confirms  the  order  of  sessions 
according  to  their  view  on  the  points  of  law  sub- 
mitted to  them  by  the  sessions.  This  last  was  the 
class  of  case  in  which  it  was  endeavoured  to 
include  the  case  of  Reg.  v.  Churchwardens  and 
Ocerseers  of  SuHon  Coldfield  (29  L.  T.  Rep.  N.  S. 
840;  L.  Rep.  9  Q.  B.  153}.  In  those  cases  the  Court 
of  Quarter  Sessions  must  dispose  of  the  case  one 
way  or  another,  and  they  will  not  l)e  heard  other- 
wise. The  present  case,  on  the  contrary,  is  one  of 
the  class  in  which  cei'tiorai'i  is  moved  for  on  the 
ground  of  want  of  jurisdiction,  and  in  those  cases 
the  objection  that  the  order  it  is  sought  to  briEg 
up  is  interlocutory  does  not  apply.  The  question 
therefore  is,  as  to  whether  there  was  or  was  not 
jurisdiction  to  make  this  order.  Now,  the  juris- 
diction conferred  on  the  Court  of  Quarter  Sessions 
by  the  35th  section  of  the  Gasworks  Clauses 
Act  1S47  is  not  an  usual,  but  a  peculiar  and  extra- 
ordinary, jurisdiction.  Its  object  is  to  enable  the 
court  to  ascertain  when  the  undertakers  have 
received  a  ^eater  amount  of  profit  than  they  are 
by  the  provisions  of  their  Act  to  receive  for  them- 
selves, and  it  is  conferred  in  these  words :  "  The 
Court  of  Quarter  Sessions  may,  on  the  petition 
of  any  two  gas  rate  payers  within   the  limits 
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of  the  special  Act,  nominate  and  appoint 
Bome  accountant  or  other  competent  person, 
not  being  a  proprietor  of  any  gas  works,  to 
examine  and  ascertain,  at  the  expense  of  the 
undertakers,  the  actual  state  and  condition  of 
the  concern  of  the  undertakers,  and  to  make  report 
thereof  to  the  said  court  at  the  then  present  or 
some  following  sessions."  In  this  case  an  appli- 
cation was  made  under  this  section,  and  the  court 
appointed  an  accountant,  who  made  a  report 
which  nowhere  alleges  that  he  required  the 
assistance  of  a  competent  engineer  to  enable  him 
to  understand  any  technical  difficulties  he  had 
met  with.  Another  application,  however,  was 
made  to  the  court,  and  the  court  made  an  order 
for  the  appointment  of  a  gas  engineer  to  assist 
the  accountant,  and  that  the  books  should  be 
shown  to  him.  I  find  no  authority  in  the  Act 
empowering  the  court  to  make  such  an  order. 
The  jurisdiction  conferred  by  the  Act  is  that  the 
court  may  "appoint  some  accountant  or  other 
competent  person,"  and  there  is  no  suggestion 
made  now,  nor  has  any  been  made  at  any  time, 
that  there  is  power  under  the  section  for  the  court 
to  appoint  more  than  one  person.  The  person 
appomted  must  make  the  best  report  he  can,  and 
the  court  will  then  be  able,  by  the  examination  of 
proper  witnesses,  to  clear  up  any  difficulty  there 
may  be  in  them,  and  come  to  a  proper  conclusion. 
The  second  part  of  the  order  re<mire8  the  gas 
compaujr  to  produce  their  books.  Now  the  35th 
section,  it  is  to  be  observed,  gives  no  power  to  the 
Court  of  Quarter  Sessions  to  order  the  books  of  the 
company  to  be  produced  to  the  accountant.  There 
is  in  the  37th  section  an  implied  power  given  to  the 
accountant  to  see  the  books,  and  a  penalty  if  the 
gas  company  refuse  to  produce  them ;  but,  when 
▼e  find  a  right  given  by  an  Act  of  Parliament,  it 
is  necessary  to  look  at  the  statute  to  see  if  a 
remedy  is  also  given  for  the  infringement  of 
the  right,  or  whether  it  is  the  intention  of  the 
Legislature  that  the  matter  should  be  left  to  the 
ordinary  remed;^  by  action  or  any  other  of  the 
ordinary  remedies,  such,  for  instance,  as  indict- 
ment. Here,  looking  at  this  37th  section,  I 
think  that,  inasmuch  as  the  right  to  have  the 
books  and  accounts  produced  is  to  be  gathered 
from  the  same  section  which  creates  a  penalty 
for  the  refusal  to  produce  them,  the  court  had  no 
authority  to  order  the  company  to  produce  their 
books  to  the  accountant.  The  35th  section,  I 
think,  gives  power  simply  to  appoint  an 
accountant,  not  to  examine  the  books  of  the  com- 
pany, but  to  examine  and  ascertain  the  actual 
state  and  condition  of  the  concerns  of  the  under- 
takers, and  of  the  books  there  is  no  mention  until 
the  37th  section.  I  can  find,  therefore,  no  express 
authority  in  the  38th  section  giving  the  Court  of 
Quarter  Sessions  power  either  to  appoint  another 
person  in  conjunction  with  the  accountant,  or  to 
oirect  the  books  of  the  company  to  be  produced 
to  the  accountant ;  and  in  matters  of  this  kind  an 
express  power  must  be  given  in  clear  language, 
and  nothing  must  be  implied.  The  section  con- 
fers wide  powers,  but  those  powers  must  not  be 
extended  beyond  the  limits  which  the  Legisla- 
ture has  clearly  expressed.  The  Legislature 
intended  that  one  person  should  be  appointed 
competent  to  understand  what  was  shown  to 
him,  and  that  witnesses  should  be  called,  if 
necessary,  to  put  a  right  interpretation  on  the 
matters  contained  in  his  report ;  but  it  was  not,  I 
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think,  the  intention  of  the  Legislature  that  he 
should  take  with  him  an  engineer  or  some  other 
person  competent  to  do  what  he  cannot.  This 
IS,  I  think,  the  true  construction  of  these 
sections,  and  if  there  were  any  doubt  the  court 
would  not,  I  think,  be  disposed  to  listen  to  a  con- 
struction calculated  to  increase  the  burden  of 
expense  entailed  by  the  inquiry.  It  has  been 
said,  however,  that  although  no  express  power  is 
given  by  the  section  to  make  this  order,  yet  that, 
where  jurisdiction  is  confeiTcd  upon  a  court  to 
do  a  certain  thing,  we  ought  to  imply  all  the  sub- 
sidiary powers  necessary  to  enable  the  court  to 
exercise  that  jurisdiction  with  effect.  This,  I 
acknowledge,  is  a  good  rule  within  its  proper 
limits,  but  I  do  not  think  that  it  ought  to  be 
extended.  I  am  not  satisfied  that  the  Legisla- 
ture meant  the  accountant  to  understand  and  put 
a  value  upon  everything  that  he  saw.  I  should 
rather  infer  that  it  was  intended  that  he  should 
take  out  the  figures  from  the  books,  and  that  the  re- 
corder should  by  the  aid  of  proper  evidence  decide 
what  they  represented.  0 1 nerwise  it  would  follow 
that,  whenever  the  fibres  represented  the  value  of 
buildings,  or  chemical  products,  or  any  other 
thing,  the  accountant  would  be  entitled  to  have 
an  expert  to  tell  him  the  value  of  each  thing.  I 
do  not  think,  therefore,  that  the  case  comes 
within  the  doctrine  laid  down  in  the  case  of 
Bellamy  v.  Hoyle  {uhi  sup.),  and  am  of  opinion 
that  it  was  not  within  the  jurisdiction  of  the 
recorder  to  make  the  order  complained  of.  The 
rule  will  therefore  be  made  absolute  to  bring  up 
the  order. 

Wills,  J. — ^I  am  of  the  same  opinion.  I  think 
that  the  Court  of  Quarter  Sessions  had  no  juris- 
diction to  do  more  than  appoint  an  accountant  to 
examine  and  ascertain  the  condition  of  the  con- 
cerns of  the  gas  company.  In  such  a  matter  as 
this,  whatever  is  done  must  be  done  in  accordance 
with  some  jurisdiction,  and  in  this  case  I  think 
that  the  Court  of  Quarter  Sessions  had  no  juris- 
diction at  common  law  or  by  statute  to  make  this 
order.  Mr.  Will  alleges  that  the  Act  of  Parlia- 
ment compels  the  gas  company  to  afford  facilities 
which  they  have  refused  to  afford.  If  so,  then 
Mr.  Will  must  take  such  proceedings  as  by  the 
law  of  the  land  are  provided,  where  statutory 
provisions  are  not  complied  with.  He  niay  be 
entitled  to  a  mandamus  or  to  a  remedy  by  indict- 
ment, and  in  addition  to  this  there  is  the  37th 
section  which  provides  formidable  penalties  in 
cases  where  gas  companies  refuse  to  produce  their 
books.  But  there  is  no  authority  for  saying  that 
the  Court  of  Quarter  Sessions  can  be  called  upon 
to  make  such  an  order  as  this  to  assist  him. 
That  court  derives  its  power  of  acting  from 
statute  only,  and  here  the  statute  gives  no  juris- 
diction. If  it  is  really  the  case  that  the  gas 
company  are  endeavouring  to  dam  up  the 
sources  of  evidence,  the  judge  will  know  how  to 
make  such  conduct  recoil  upon  them.  I  think  it 
is  clear  that  this  rule  must  be  made  absolute,  and 
that  a  writ  of  certiorari  must  issue  to  bring  up 
the  order  to  be  quashed,  and  I  should  suggest 
that,  for  the  purpose  of  saving  expense,  both 
parties  should  consent  that  the  order  should  be 
quashed  when  brought  up  without  further  argu- 
ment. 

Bule  absolute.  Order  to  he  quashed  hy  consent 
whffn  brotight  up,  withoiU  pr^udice  to  the 
petitioners*  right  to  appeal. 
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Solicitors  for  petitioners,  WedlaJce,  Letts,  axid 
WedlaJce,  for  W.  Keary,  Stoke-upon-Trent. 

Solicitors  for  the  e&a  compahj,  R.  T,  Eaw,  for 
Llewellyn  and  AcJcrm,  Tunstall,  and  A.  Challinor, 
Hanley. 


Monday,  Feb.  22, 1886. 

(Before  Lord  Colebidge,  C.J.,  and  Ha^wkins,  J.) 

Reg.  v.  Justices  op  Tynemouth.  (a) 

Summa/ry  conviction  hy  juetices — Penalty — Im' 
priaonment  vritk  hard  labour — AUemative-^ 
Summary  Jurisdiction  Act  1879  (42  ^  43  Vict, 
c.  49),  s.  5 — Criminal  Law  Amendment  Act  1886 
(48  #•  49  Vict,  c.  69),  «.  13. 

Upon  the  true  construction  of  sect  6  of  the 
Summary  Jurisdiction  Act  1879,  where  an  Act 
upon  which  a  conviction  is  founded  authorises 
the  punishment  of  imprisonment  unth  hard  labour 
for  an  offence,  the  justices  have  jurisdiction  to 
order  a  priwner  sum,maHly  convicted  of  such 
offence  to  pay  a  penalty,  or  in  the  alternative  to 
undergo  a  term  of  imprisonmnent  with  hard  labour. 

This  Tvas  a  motion  ex  parte  for  a  rule  nisi  for  a 
certiorari  to  bring  up  the  case  to  the  Queen's  Bench 
Division  of  the  High  Court,  in  order  that  a 
conviction  by  justices,  whereby  the  prisoner  had 
been  ordered  to  pay  a  peniJty  or  in  the  alternative 
to  undergo  a  term  of  fourteen  days'  imprisonment 
with  hard  labour,  might  be  quashed.  The 
prisoner  had  been  convicted  under  sect.  13  of  the 
Criminal  Law  Amendment  Act  1885  (48  &  49 
Vict.  c.  69)  of  being  the  lessor  or  landlord  of 
premises  let  with  the  knowledge  that  such 
premises  or  some  part  thereof  were  being  used  as 
a  brothel.  The  ground  of  this  application  was 
that,  under  the  Criminal  Law  Amendment  Act 
1885,  justices  have  no  power  to  order  imprison- 
ment with  hard  labour  as  an  alternative  to  the 
payment  of  a  penalty. 

J.  Lawson  Walton  for  the  appellant. — By  sect.  13 
of  the  Criminal  Law  Amendment  Act  1885,  it 
is  enacted  that  "  Any  person  who  being  the  lessor 
or  landlord  of  any  premises,  or  the  agent  of  such 
lessor  or  landlord,  lets  the  same  or  any  part 
thereof  with  the  knowledge  that  such  premises 
or  some  part  thereof  are  or  is  to  bo  used  as  a 
brothel,  or  is  wilfully  a  party  to  the  continued 
use  of  such  premises  or  any  part  thereof  as  a 
brothel,  shall,  on  summary  conviction  in  manner 

f)rovided  by  the  Summary  Jurisdiction  Acts,  be 
iable  to  a  penalty  not  exceeding  20Z,,  or,  in  the 
discretion  of  the  court,  to  imprisonment  for  any 
term  not  exceeding  three  months,  with  or  without 
hard  labour."  By  sect.  5  of  the  Summary  Juris- 
diction Act  1879  (42  A  43  Vict.  c.  49)  it  is  enacted 
that  "The  period  of  imprisonment  imposed  by 
a  court  of  summary  jurisdiction  under  this  Act, 
or  under  any  other  Act,  whether  past  or  future, 
in  respect  of  the  nonpayment  of  any  sum  of 
money  adjudged  to  be  paid  by  a  conviction,  or  in 
respect  of  the  default  of  a  sufficient  distress  to 
satisfy  any  such  sum,  shall  ....  be  without 
hard  labour,  except  where  hard  labour  is  autho- 
rised by  the  Act  on  which  the  conviction  is 
founded,  in  which  case  the  imprisonment  may,  if 
the  court  thinks  the  justice  oi  the  case  requires 
it,  be  with  hard  labour,  so  that  the  term  of  hard 

(a)  Beported  by  F.  A.  Grailshbdi,  Ewi.,  BurlBtor^kt-Law. 


labour  awarded  do  not  exceed  the  term  authorised 
by  the  said  Act.**  It  is  submitted  that  justices 
have  no  power  under  these  sections  to  impose  a 
fine  with  the  alternative  punishment  of  imprison- 
ment with  hard  labour.  Such  alternative  punish- 
ment cannot  be  imposed  unless  the  statute  on 
which  the  conviction  is  founded  authorises 
imprisonment  with  hard  labour  to  be  given  as 
an  alternative  to  the  payment  of  a  fine.  Such 
alternative  is  not  authorised  by  the  Criminal 
Law  Amendment  Act  1885,  upon  which  this  con- 
viction is  founded ;  but  we  do  find  it  authorised 
by  many  Acts  of  Parliament — e,g.,  by  sect.  52  of 
the  Malicious  Injuries  to  Property  Act  1861 
(24  &  25  Vict.  0.  97).  It  is  the  duty  of  the 
justices  to  determine  whether  the  case  is  one  for 
fine  or  for  imprisonment.  If  it  is  a  case  for  a 
fine,  and  the  fine  is  not  paid,  and  there  is  not 
sufficient  distress  to  satisfy  the  sum  imposed, 
then  the  justices  have  jurisdiction  to  order  the 
prisoner  to  undergo  a  term  of  imprisonment 
without  hard  labour,  unless  the  statute  upon 
which  the  conviction  is  founded  expressly  autoo- 
rises  (as  in  the  case  of  the  Malicious  Injuries  to 
Property  Act  1861)  imprisonment  with  hard 
labour  in  default  of  payment  of  the  fine.  Under 
the  Criminal  Law  Amendment  Act  1885,  if  the 
case  is  one  for  imprisonment,  the  imprisonment 
may  be  with  or  without  hard  labour ;  but,  if  a  fine 
is  imposed,  in  default  of  payment,  imprisonment 
without  hard  labour  is  the  only  alternative.  The 
express  authorisation  which  is  necessary  to  give 
the  justices  jurisdiction  to  make  the  order  that 
has  been  made  in  this  case  has  been  excluded 
from  the  Criminal  Law  Amendment  Act  1885, 
and  therefore  it  is  submitted  that  this  conviction 
ought  to  be  quashed. 

Lord  Coleridge,  C.J. — ^I  am  of  opinion  that  this 
rule  must  be  refused.  It  is  clear  that  the  magis- 
trates have  acted  within  their  jurisdiction,  and  that 
they  had  power  to  make  this  order.  Under  the  13th 
section  of  the  Criminal  Law  Amendment  Act  1885, 
the  justices  might  either  have  fined  the  prisoner 
or  sentenced  him  to  imprisonment  with  or  without 
hard  labour.  Sect.  5  of  the  Summary  Jurisdic- 
tion Act  1870  says  that  the  imprisonment  shall 
be  without  hard  labour,  except  wnere  hard  laboar 
is  authorised  by  the  Act  on  which  the  conviction 
is  founded,  in  which  case  the  imprisonment  may, 
if  the  court  thinks  the  justice  of  the  case  requires 
it,  be  with  hard  labour.  That  means  that  the 
imprisonment  is  to  be  without  hard  labour  as  a 
general  rule,  and  there  shall  only  be  imprison- 
ment with  hard  labour  where,  under  the  statute, 
the  justices  are  authorised  to  impose  hard  labour 
for  the  offence.  They  must  not  infiict  hard 
labour  to  enforce  a  penalty  unless  they  could 
have  inflicted  hard  labour  without  giving  the 
option  of  paying  a  penalty.  That  is  the  meaning 
of  the  provision  in  the  Summary  Jurisdiction 
Act.  Here  we  have  such  a  case;  the  justices 
might,  in  the  first  instance,  under  the  provisions 
of  sect.  13  of  the  Criminal  Law  Amenament  Act 
1885,  have  infiicted  a  fine,  or  they  might  have 
sentenced  the  prisoner  to  imprisonment  with  or 
without  hard  labour.  In  my  judgment,  the 
justices  are  authorised  to  impose  the  alternative 
punishment  of  hard  labour,  because  imprisonment 
with  hard  labour  is  authorised  by  the  Act  under 
which  the  prisoner  has  been  convicted,  therefore 
the  same  Kind  of  punishment  has  been  given  as 
might  have  been  given  in  the  first  instance.    For 
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these  reasons  I  think  that  this  rule  must  be 
refased. 

Hawkins,  J. — ^I  am  of  the  same  opinion.  The 
true  construction  of  sect.  5  of  the  Summary 
Jurisdiction  Act  1879  is,  that  the  imprisonment 
is  to  be  without  hard  labour  unless  the  Act 
creating  the  offence  authorises  the  imposition  of 
imprisonment  with  hard  labour  for  that  offence. 

Utde  refused. 

Solicitor  for  the  applicant,  T.  Crayt  for  Dix  and 
Warlow,  Newcastle-on-Tyne. 


Monday,  March  15, 1886. 

(Before  Mathew  and  Smith,  JJ.) 

Datet  (app.)  r.  Thompson  (resp.).  (a) 

Inland  Revenue — Excise  licence — Ca/rriage  lent  hy 
coach-builder  to  his  customer  during  repair  of 
another  carriage — 32  ^  33  Vict,  c.  14,  ss.  18  and 
19—38  4-  39  Vict.  c.  23,  s.  11. 

WTiere  the  owner  of  a  carriage,  which  has  accidentally 
become  disabled  during  the  year  for  which  an 
excise  licence  horS  been  duly  taken  out,  is  accom- 
modated  by  his  coach-builder,  during  the  repair 
of  such  carriage,  with  the  use  of  anotlier  carriage 
without  any  payment,  the  coach-builder  is  not 
required  to  take  out  a  licence  in  respect  of  such 
carriage  so  lent. 

This  was  a  case  stated  by  one  of  the  magistrates 
of  the  police-courts  of  the  Metropolis,  sitting  at 
the  Police-court,  Wandsworth,  in  the  county  of 
Surrey,  within  the  Metropolitan  Police  District, 
under  the  statutes  20  &  21  Vict.  c.  43,  and  42  &  43 
Vict.  c.  49,  on  the  application  in  writing  of  Alfred 
Davey,  an  officer  ot  Inland  Revenue  (the  appel- 
lant), who  was  dissatisfied  with  the  determination 
of  the  magistrate  upon  the  qjuestion  of  law  which 
arose  as  stated  in  the  foUowmg  case :— 

1.  On  the  29bh  Sept.  1885  an  information 
was  exhibited  by  the  appellant  against  Greorge 
Samuel  Thompson  (heremafter  called  the  respon- 
dent), alleging  that  the  said  respondent  did,  on 
the  7th  May  1885,  at  the  p^arish  of  Clapham, 
in  the  coanty  of  Surrey,  within  the  metropolitan 
police  district,  keep  a  certain  carriage  for  the 
keeping  of  which  a  licence  was  and  is  required 
by  the  statute  in  that  behalf,  without  having  a 
proper  licence  under  the  said  statute,  contrary  to 
the  form  of  the  statute  in  that  case  made  and 
provided,  and  the  respondent  having  been  sum- 
moned to  appear  at  the  court  of  summary  juris- 
diction sitting  at  the  Wandsworth  Police-court, 
in  the  said  county,  on  the  13th  Oct.  last 
appeared  before  the  magistrate  and  pleaded  not 
guilty  to  the  said  information. 

2.  Upon  the  hearing  of  the  said  information  it 
was  proved  or  admitted  that  on  tho  7th  May 
1886  the  wife  of  Mr.  Edward  Hammond  Thompson 
was  seen  b^  a  revenue  officer  drivinc^  a  phaeton 
to  her  residence  at  Clapham  Common.  The 
phaeton  was  a  four-wheelea  carriage  of  the  weight 
of  four  hundredweight  and  upwards,  and  the  annual 
duty  to  be  paid  upon  the  licence  in  respect  of 
the  said  phaeton  would  be  21,  2s,  Mr.  Edward 
Hammond  Thompson  did  not  hold  any  excise 
licence  for  a  carnage  at  21.  2s.,  but  was  the  holder 
of  only  one  excise  licence  for  a  carriage  at  15^. 
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The  respondent  is  a  coach-builder,  residing  in  the 
parish  of  Stoke  Kewington,  Middlesex,  and  is 
the  owner  and  proprietor  of  the  said  phaeton. 
The  respondent  had  contracted  with  the  said 
Edward  Hammond  Thompson  to  repair  the  latter's 
carriage,  and  had  allowed  him  to  have  the  said 
phaeton  for  his  use  without  any  payment,  while 
the  said  carriage  was  being  repaired  by  the 
respondent.  On  the  said  7th  May  the  respon- 
dent was  executing  the  repairs  which  he  would 
and  did  execute  in  very  much  less  than  a  year. 
The  respondent  had  not  any  excise  licence  to  Keep 
a  carriage. 

3.  It  was  contended  on  behalf  of  the  appellant 
that,  under  32  &  33  Vict.  c.  14,  ss.  18, 19,  27,  and 
38  &  39  Yict.  c.  23,  s.  11,  the  respondent  was  not 
the  person  liable  to  the  penalty. 

4.  The  magistrate  dismissed  the  said  informa- 
tion upon  the  ground  that,  in  his  opinion,  the 
respondent  was  not  a  person  liable  to  the  penalty 
sou^t  to  be  recovered,  as  he  was  not  the  person 
who  was  keeping  the  carriage  on  the  said  7th 
May  1885,  within  the  meaning  of  and  contrary 
to  32  &  33  Vict.  c.  14,  s.  27. 

5.  The  question  of  law  for  the  opinion  of  the 
court  is  wnether,  upon  the  construction  of  the 
aforesaid  enactments,  the  respondent  was  keeping 
the  phaeton  without  having  a  proper  licence 
under  the  said  Acts,  so  as  to  be  liable  to  forfeit 
the  penalty  under  the  said  sect.  27  of  32  &  33  Yict. 
c.  14. 

Danckwerts  for  the  appellant. — ^The  question  in 
this  case  turns  upon  the  construction  of  three 
Acts  of  Parliament,  48  Geo.  3,  c.  55,  schedule  D., 
Nos.  2  and  3 ;  32  &  33  Vict.  c.  14,  and  38  &  39 
c.  23.  Sect.  18  of  32  &  33  Vict.  c.  14,  enacts  that, 
"  On  and  after  the  first  day  of  January  1870  there 
shall  begranted,  charged,  levied, and  paid,  for  the 
use  of  Her  Majesty,  her  heirs  and  successors,  in 
and  throughout  Great  Britain,  under  and  subject 
to  the  provisions  and  regulations  in  this  Act  con- 
tained, the  following  duties,  that  is  to  say :  for 
every  male  servant,  15«.;  for  every  carriage,  if 
such  carnage  shall  have  four  wheels  or  more, 
and  shall  be  of  the  weight  of  four  hundredweight 
or  upwards,  21. 2s.,  and  if  such  carriage  shall  have 
less  than  four  wheels,  or,  having  four  or  more 
wheels,  shall  be  of  less  weight  than  four  hundred- 
weight, 15« and  such  duties  respec- 
tively shall  be  paid  annually  upon  licences 
to  be  taken  out  under  the  provisions  of 
this  Act  by  the  person  who  shall  employ  the 
servant,  or  keep  the  carriage,  or  horse  or  mule, 
or  shall  wear  or  use  the  armorial  bearings,  or 
shall  exercise  or  carry  on  the  trade  of  a  horse- 
dealer."  By  sub-sect.  6  of  ect.  19,  the  term 
"  carriage  **  is  defined,  and  sub-sect.  7  enacts  that, 
"Every  person  who  shall  let  any  carriage  for 
hire  shall,  for  the  purposes  of  this  A  ct,  be  deemed 
to  be  the  person  keeping  such  carriage." 
Sub-sect.  14 :  **  Any  person  who  shall  keep  any 
carriage,  whether  owned  or  hired  by  him,  shall  be 
deemed  to  wear  and  use  any  armorial  bearings 
painted  or  marked  thereon,  or  affixed  thereto." 
Sect.  11  of  38  &  39  Vict.  c.  23,  repeals  sub-sect.  7 
of  sect.  19  of  32  <Sb  33  Vict.  c.  14,  and  provides 
that,  "Every  person  who  shall  let  any  carriage 
for  hire  for  any  period  less  than  one  year,  shall 
for  the  purposes  of  the  said  Act  be  deemed  to  be 
the  person  keeping  such  carriage,  and  every 
person  who  shaU  hire  any  carriage  for  a  year  or 
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anj  longer  period  shall  for  the  purpose  of  the 
said  Act  be  aeemed  to  be  the  person  keeping  such 
carriage."  It  is  submitted  that,  upon  the  true 
construction  of  these  sections,  the  coach-builder 
is  liable  to  pay  the  duty  upon  a  carriage  so  lent 
to  his  customers,  and  tliat  it  makes  no  difference 
whether  he  keeps  it  for  his  own  use  or  for  the  use 
of  his  customers. 

The  Respondent  in  person. — It  is  submitted 
that  a  coach-builder  who  accommodates  his 
customer  by  gratuitously  lending  him  a  carriage 
while  his  own  is  under  repair  is  not  liable  to  pay 
duty  in  respect  of  such  a  carriage.  The  customer 
has  paid  a  duty  for  one  carriage,  and  is  therefore 
entitled  to  the  use  of  a  carriage  during  the  whole 
year,  and  he  is  no  more  liable  to  pay  a  second 
duty  upon  a  carriage  so  lent  than  would  be  a 
master  who  temporarily  employs  a  butler  to  do 
the  duty  of  his  oti  n  man  for  whom  a  licence  has 
been  taken  out,  and  who,  becoming  accidentally 
disabled,  is  sent  to  the  hospital,  but  is  still 
retained  in  his  situation.  It  is  submitted  that  it 
is  no  where  enacted,  or  to  be  inferred  from  any 
statute,  that  a  coach-builder,  who  gratuitously 
lends  a  carriage  as  has  been  done  here,  is  to  lie 
liable  to  take  out  a  licence  in  respect  of  such 
carriage. 

Danchwerta  in  reply. 

Ma-THew,  J. — ^We  feel  in  this  case  that  the 
opinion  of  the  police  magistrate  is  right,  and  that 
the  appeal  therefore  must  be  disallowed.  We  are 
dealing  with  an  Act  for  taxation,  and  before  we 
can  say  that  the  statute  imposes  the  tax,  we  must 
clearly  find  within  the  provisions  of  the  Act  the 
words  which  create  the  liability.  Mr.  Danckwerts 
has  brought  to  our  attention  the  repealed  Act 
and  the  other  statutes  which  are  still  in  force 
with  reference  to  this  particular  duty,  and  we  are 
asked  to  say  that,  where  a  man  pays  duty  for  the 
use  of  a  carriage  which,  from  accident  during 
the  year  for  which  the  licence  lasts,  is  disabled, 
and  he  goes  to  his  coach-builder  and  obtains  the 
use  of  another  carriage  in  lieu  of  the  one  in 
respect  of  which  the  duty  is  paid,  his  coach- 
builder  becomes  liable  to  pay  a  duty  in  respect 
of  that  carriage.  It  is  said  that  that  must  nave 
been  the  intention  of  the  Legislature,  having 
regard  to  the  language  which  is  used.  But  we 
ynust  consider  the  gross  inequality  which  would 
immediately  follow  from  any  such  construction 
of  the  Acts.  A  man  who  has  already  paid  a 
licence  for  the  use  of  his  carriage  gets  no  more 
than  that  in  respect  of  which  he  has  paid  the 
duty — the  use  of  a  carriage  for  the  year — ^but  if 
an  accident  happens  to  his  carriage,  and  he  goes 
to  his  coach-builder  to  have  it  repaired,  the 
coach-builder  must  tell  him  that  if  he  lends  him 
another  carriage  in  lieu  of  the  one  in  respect  of 
which  duty  has  been  paid,  he  must  pay  the  whole 
of  the  duty  that  the  coach-builder  nas  to  pay,  or 
he  must  pay  the  duty  so  that  the  coach- ouilder 
may  lend  it.  Thus  one  man  who  pays  a  certain 
duty,  if  no  accident  happens,  has  the  use  of  his 
carriage  for  the  whole  year  for  that  one  duty, 
while  another  man,  who  also  pays  a  duty  for  his 
carriage,  but  who,  owing  to  an  accident,  has  to 
borrow  another  from  his  coach- builder,  the  accom- 
modation being  the  same,  has  to  pay  another 
additional  duty  in  respect  of  the  borrowed 
carriage.  Before  we  say  that,  we  must  see  clearly 
from  the  language  of  the  Acts  that  that  was  the 


intention  of  the  Legislature.  The  learned  counsel 
has  failed,  as  it  appears  to  me,  to  show  that  any 
such  obligation  is  created  by  the  Acts.  The  Act 
shows  the  circumstances  under  which  a  person 
who  lends  a  carriage  shall  be  liable  to  pay  duty, 
but  it  confines  such  obligation  to  cases  where  a 
carriage  is  lent  for  hire.  That  is  not  the  case 
here ;  and  it  appears  to  me  that  the  illustration 
given  by  the  respondent  in  this  case  is  one  which 
the  learned  counsel  was  unable  to  struggle  with 
effectually.  A  servant  is  disabled  by  illness, 
and  his  master  chooses  to  retain  the  man  and 
engages  another  meanwhile ;  he  merely  employs 
another  servant  to  take  the  place  of  the  injured 
man  until  his  recovery.  Wny  should  a  master 
in  such  a  case  be  called  upon  to  pay  a  second 
dutyP  Why  should  it  be  made  his  misfortune 
that  his  servant  is  affected  with  illness,  and 
unable  to  serve  him  ?  What  the  duty  is  paid  for 
is  the  use  and  accommodation,  and  as  lone  as 
that  and  that  only  is  received,  the  duty  paia  for 
it  should  cover  it.  I  see  no  reason  for  bringing 
the  coach-builder  under  this  liability.  I  agree 
with  the  respondent  that,  if  such  were  held  to  be 
the  law,  it  would  seriously  impede  and  embarrass 
his  business  as  a  coach-builder.  It  is  an  invidions 
distinction  which,  I  think,  ought  not  to  be  made. 
I  therefore  think  the  magistrate  was  right. 

Smith,  J. — I  am  also  of  opinion  that  the 
magistrate  was  right  upon  the  true  construction 
of  sect.  18  of  32  &  33  Vict.  c.  14.  The  Act  say;s, 
"And  such  duties  respectively  shall  be  paid 
annually  upon  licences  to  be  taken  out  under  the 
provisions  of  this  Act  bythe  person  who  shall 
employ  the  servant."  "Who  shall  employ  the 
servant"  seems  to  me  to  mean  who  shall  be 
employing  the  servant  throughout  the  year.  I 
will  now  take  the  illustration  employed  by  the 
respondent.  A  master  pays  a  15«.  duty  for  a 
butler;  he  is  disabled  by  accident;  he  goes  to 
the  hospital,  and  the  master  gets  another  butler 
in  his  place.  Surely  the  master  is  not  tc  pay  the 
duty  twice  over.  The  one  servant  is  out  of  his 
employ,  being  in  the  hospital,  and  the  other  is 
in  his  employ.  It  seems  to  me  that  the  one  dnty 
would  cover  both  perfectly  well.  Now  the  words 
"  who  shall  employ  "  mean  who  shall  employ  for 
himself.  The  section  goes  on,  "  or  who  shall  keep 
a  carriage,  or  horse,  or  mule."  I  think  the 
meaning  of  "  keep  "  there  is  keep  for  use ;  that 
is  quite  clear,  because  the  word  "  keep"  is  between 
the  words  "  employ  the  servant "  and  "  the 
carria^,  or  horse,  or  mule,  or  shall  wear  or  use 
armorial  bearings."  I  think  that  means  keep  for 
use  for  himself ;  and,  upon  the  facts  of  this  case, 
I  think  that  the  coach-builder  does  not  keep  his 
carriage  for  use  by  himself,  but  he  keeps  it  ior 
use  by  others  when  their  carriages  are  broken 
and  have  to  be  put  into  dock  to  be  repaired.  I 
think  the  magistrate  was  quite  right  in  holding 
that  it  was  not  shown  that  the  present  respon- 
dent was  taxable.  ^^^^j  dismissed. 

Solicitor  for  the  appellant,  The  Solicitor  to  (he 
Inland  Revenue, 
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Friday,  April  9, 1886. 
(Before  Denxak  and  Day,  JJ.) 

COBPOSATION  OF  BlACKBUEN  t7.  MlCKLETHTTAIT.    (a) 

Bhtckbum  Improvement  Act  1882  (45  Sr  46  Vict, 
e.  cesdiii),  sa.  1,  246,  246,  247— Public  Health 
Act  1875  (38  ^  39  Vict,  c,  bb)— Expenses  of 
repairing  streets — Liability  of  mortgagee  in 
possession — Bight  to  sue — Concurrent  remedies. 

In  1879  the  owner  of  premises  abutting  on  H.'Streei 
and  E.-street,  Bla^lcbum,  mortgaged  them  to  tJie 
defendant.  In  1880  the  plaintiffs,  the  Cor^ 
poraiion  of  Blackburn,  paved  H. -street.  In  1881 
the  mortgagor,  in  accordance  with  the  provisions 
of  the  BlacJdywm  Improvement  Act  1870,  executed 
a  charge  on  the  premises  in  favour  of  the  Cor* 
poration,for  the  payment  by  instalments  of  his 
apportionment  of  the  expenses  thereof.  In  1882, 
and  prior  to  the  comme^iceinent  of  the  operation 
of  the  Blackburn  Improvement  Act  1882,  the  Cor- 
poration  paved  E.-street,  and  in  1883  the  mort- 
gagor further  charged  the  premises,  in  accordance 
with  the  provisions  of  the  Blackburn  Improve- 
ment Act  1882,  with  the  payment  by  instahnents 
of  the  expenses  thereof  the  mortgagor  made 
dffwult  vn  payment  of  the  instalments.  On  the 
deaih  of  ike  mortgagor  in  1883  the  defendant 
took  possession  of  the  premises  under  his  m>ort- 
gage.  In  an  action  by  the  Corporation  against 
the  mortgagee  to  recover  the  unpaid  instalmenis 
under  sect.  247  of  tlie  Blackburn  Improvement 
Act  1882,  which  entitles  the  Corporation  to 
institute  an  a^ion  at  law  against  '*  successive 
owners**  of  premises,  for  tlie  recovery  of  the 
expenses  of  paving  streets  ahtUting  thereon : 

Held,  that  the  defendant  being  m^ortgagee  in 
possession,  was  a  "  8u,cceBsive  owner  **  withvn  the 
meaning  of  sect.  247 ;  and  that  the  execution  of  a 
charge  in  favour  of  the  Corporation  did  not  pre* 
elude  them  from  the  remedy  of  action  at  law  to 
recover  the  exvenses;  a/nd  that  the  Act  of  1882 
was  applicable  to  the  recovery  of  expenses 
incurred  prior  to  the  commencement  of  the 
operation  of  that  Act. 

This  t^ss  an  action  institated  in  the  Blackburn 
County  Court  by  the  mayor,  aldermen,  and 
burgesses  of  the  borough  of  !l6lackburn  against  the 
Rev.  "VVm.  Micklethwait,  to  recover  the  sum  of 
34^.  15«.  \d.  The  defendant  was  mortgagee  in 
possession  of  a  house  in  Blackburn  abutting  on 
ball-street  and  Eccles-street,  and  the  plaintiffs 
sought  to  make  him  liable  in  respect  of  certain 
improvements  executed  in  the  said  streets.  At 
the  trial  before  the  County  Court  jud^e  a  written 
statement  of  facts  was  agreed  upon  between  the 
parties,  and  was  as  follows : — 

Bichard  Pickup,  late  of  Eccles-streot,  Black- 
burn, carried  on  the  business  of  a  plasterer,  and 
was  a  prosperous  tradesman  (but  the  plaintiffs 
submit  that  this  fact  is  wholly  irrelevant  to  the 
issue).  In  the  year  1879  he  purchased  on  chief 
rent  a  plot  of  building  land  in  Hall-street  and 
Eccles-street,  Blackburn,  and  built  thereon  a 
dwelling-house  and  workshop  (conveyance  pro- 
duced), and  on  the  3rd  April  1879  he  borrowed 
140Z.  from  the  defendant,  the  Bev.  William 
Micklethwait,  and  on  the  same  day  executed  a 
legal  mortgage  of  such  plot  of  building  land, 
dwelling-house,  and  workshop  for  securing  140L 
and  interest  (mortgage  proauced),  and  during 

(a)  BepoTted  by  Josbph  Rhith,  Eiiq.,  BftrriBter«t-lAw. 


his  (the  mortgagor's)  lifetime,   the  interest  was 
always  paid  on  the  half-yearly  days  fixed  by  the 
mortgage  deed.    He  occupied  the  said  dwelling- 
house  and  workshop  from  the  date  of  erection  up 
to  the  date  of  his  death.    On  the  20th  Feb.  1880 
the  Blackburn  borough  surveyor  served  the  said 
Bichard  Pickup  with  notice  under  the  provisions 
of  tho  Blackburn  Improvement  Act  1870  to  pave 
Hall-street  aforesaid.     B.  Pickup  failed  to  do 
the  work  required,  and  the  plaintiff  did  the  work 
in  accordance  with  the  said  notice.    The  work 
was    commenced   on  the  18th  Aug.  1880,  and 
finished  Nov.  2, 1880,  and  notice  of  the  appor- 
tionment was  duly  served  on  the  said  Richard 
Pickup.      On    the    19th    March    1881    Richard 
Pickup  executed  a  mort^a^e  agreement  or  charge 
agreeing  to  pay  the  plaintiffs  the  apportionment, 
30^  0«.  7d.,  with  interest  at  6  per  cent,  from  22nd 
Jan.  1881  by  seven  annual  instalments,  the  first  of 
4Z.  10».  Id.,  payable  with  interest  on  22nd  Jan. 
1882,  and  so  on ;    and  the  said  Richard  Pickup 
charged  the  premises  with  the  payment  of  the 
said  instalments.    No  inquiry  as  to  anjr  other 
charge  on  the  premises  was  maae  by  the  plaintiffs ; 
but  they  submit  that  this  fact  is  wholly  irrelevant 
to  the  issue.  No  notice  of  this  charge  was  given  to 
the  defendant.    The  first  and  second  instalments, 
which  became  due  on  22nd  Jan.  1882  and  22nd 
Jan.  1883  were  duly  paid  by  the  said  Richard 
Pickup  to  the  plaintiff  on  the  24th  Jan.  1882,  and 
the  29th  Jan.  1883  respectively.   The  said  Richard 
Pickup  died  on  the  26th  Dec.  1883,  and  Mrs. 
Pickup,  his   widow,  paid    41.   hs.    on  the    14th 
Eeb.  1884  to  the  plaintiffs,  which  made  up  the 
cash  paid  on  account  of  the  paving  in  Hall-street 
to  IZi.Os.  7d.,as  stated  in  the  plaintiff's  particulars. 
There  is  now  owing  to  the  plaintiffs,  in  respect  of 
the  paving  Hall-street,  the  sum  of  182.  188.  hd. 
claimed  in  the  plaintiffs'  particulars  of  claim  herein, 
but  the  defendant  repudiates  all  liability.  On  the 
6th  Jan.  1882,  notice  was  served   on  Richard 
Pickup,  under  the  provisions  of  the  Blackburn 
Improvement  Act  1870,  to   pave    Eccles-street 
aforesaid.    The  said  Richard  Pickup  neglected  to 
do  the  work,  and  the  plaintiffs,  in  accordance  with 
the  said  notice,  paved  Eccles-street,  the  work 
being  commenced  on  the  20th  Feb.    1882  and 
finished  on  the  18th  June  1882.    Notice  of  the 
apportionment    was   duly    served    on    the  said 
Richard  Pickup,  and  on  the  23rd  Jan.  1883  he 
signed  a  mortgage  a&^reement  or  charge  in  respect 
of  the  said  paving  account  (agreement  produced). 
No  inquiry  was  made  by  the  plaintiffs  as  to  any 
other  charge,  but  the  plaintiffs  submit  that  this 
fact  is  wholly  irrelevant  to  the  issue.    No  notice 
was  given  to  the  defendant  thereof.    No  payment 
was  made  by  the  said  Richard  Pickup  towards 
the  paving  account  of  Eccles-street,  but  his  widow 
paid  asumof  4Z.  1«.  onthel7thDec.  1883.  There  is 
now  due  to  the  plaintiffs  in  respect  of  the  said 
paving  of  Eccles-street  the  sum  of  162.  60.  8^.  as 
claimed  in  the  particulars  of  claim  hereof,  but  the 
defendant  repudiates  all  liability.    No  payment 
has  been  made  by  defendant  in  respect  of  the 
plaintiffs'  claim.    The  said  Richard  Pickup  on 
his  death,  left  a  will  which  was  not  proved.    His 
estate  consisted  of  valuable  household  furniture 
and  stock-in-trade,  and  the  equity  of  the  premises 
in  Hall-street  and  Eccles-street,  and  a  house  in 
Bridge-street,  Galligreaves,  Blackburn,  and  trade 
debts  owing  to  him,  and  small  sums  due  on  life 
insurance  policies.    No  legal  proceedings  of  any 
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kind  have  been  taken  by  the  plaintiffs  against 
Eicbard  Pickup  or  his  representatives  for  the 
recovery  of  the  costs  incurred  by  plaintijffs  in 
paving  the  said  streets,  but  the  plaintiffs  submit 
that  these  facts  are  wholly  irrelevant  to  the  issue. 
In  April  1884,  Mrs.  Pickup  the  widow  paid  the 
half-year's  interest  due  to  the  defendant,  under 
his  said  mortgage,  but  default  was  made  in  pay- 
ment of  the  half-year's  interest  due  on  the  3rd 
Oct.  1884  The  defendant  on  the  3rd  Oct.  became 
mortgagee  in  possession  of  the  said  premises  in 
Hall-street>  and  Eccles-streefc,  and  has  since  been 
and  is  now  in  receipt  of  the  rents  thereof.  The 
defendant  had  no  notice  of  the  paving  of  Hall- 
street  and  Eccles-street,  nor  of  the  mortgage 
agreements,  nor  did  the  defendant  personalb^ 
know  anything  of  the  claim  of  the  plaintiffs  until 
the  issue  of  the  summons,  though  correspondence 
passed  between  the  plaintiffs  and  the  defendant's 
solicitor  upon  the  claim.  The  present  market 
value  of  the  property  is  not  more  than  14/01. 

The  County  Court  judge  gave  judgment  for  the 
amount  claimed,  and  costs.  The  defendant  there- 
upon obtained  a  rule  niai  to  set  aside  the  judg- 
ment and  to  enter  judgment  for  the  defendant. 

The  following  Act  of  Parliament  was  referred 
to,  and  is  material  to  the  decision. 

Blackburn  Improvement  Act  1882  (45  &  4:6  Vict. 
o.  ccxliii.) : 

Sect.  1.  The  looal  Acts,  except  to  the  extent  mentioned 
and  set  forth  in  the  second  schedule  to  this  Act,  are 
hereby  repealed.  .  .  .  Notwithstajidiiig  the  partial 
repeal  of  the  local  Acts  as  aforesaid : 

(1')  All  acta,  works,  matters,  and  things  before  the 
commencement  of  this  Act  done  or  commenced  nnder 
the  powers  and  anthorities,  or  by  oporation  of  the  local 
Acts,  or  any  of  them,  and  which  were  at  the  commence- 
ment of  this  Act  good,  ralid,  and  available,  or  in  pro- 
gress .  .  .  shall  be,  and  continue,  as  good,  valid, 
and  available  for  all  pnrposes,  and  for  and  against  all 
parties,  and  may  be  commenced,  continued,  and  com- 
pleted as  if  this  Act  had  not  been  passed. 

(2.)  All  actions,  suits,  prosecutions,  arbitrations,  or 
other  proceedings  by,  with,  or  against  the  corporation, 
by  reason  of  any^  matter,  or  thin^  done  before  the  com- 
mencement of  this  Act,  in  execution  of,  or  in  relation  to 
the  looal  Acts,  or  any  of  them,  may  bo  continued,  com- 
menced, or  prosecuted  by,  or  against  tiie  corporation,  as 
if  this  Act  had  not  been  passed. 

Sect.  245.  Where  the  corporation  have  incurred 
expenses,  for  the  repayment  wnereof  the  owner  of  the 
lands,  houses,  or  other  property  for,  or  in  respect  of 
which  the  same  are  incurred,  is  mode  liable  either  by 
application  of,  or  agreement  with,  the  owner,  or  by  this 
Act,  or  the  local  Acts,  or  any  of  them,  the  same  may  be 
recovered  from  the  person  who  is  owner  of  such  lands, 
houses,  or  other  property,  when  the  works  are  com- 
pleted for  which  such  expenses  have  been  incurred  in 
the  manner  provided  by  this  Act,  or  the  local  Acts,  or 
any  of  them,  and  such  expenses  may,  by  resolution  of 
the  council,  be  declared  and  thereupon  shall  be  a  charge 
on  the  lands,  houses,  or  other  .property  in  respect  of 
which  they  were  incurred,  from  the  time  of  the  com- 
mencement of  the  works  in  respect  of  which  such 
expenses  are  incurred,  and  shall  bear  interest  at  the 
rate  of  five  pounds  per  centum  per  annum,  till  payment 
thereof,  and  in  all  summary  proceedings  by  the  corpora- 
tion for  the  recovery  of  expenses  incurred  by  them  in 
works  of  private  improvement,  the  time  within  which 
fluch  proceedings  may  be  taken,  shall  be  reckoned  from 
the  date  of  the  service  of  notice  of  demand. 

Sect.  247.  Successive  owners  of  the  lands,  houses,  or 
other  property  for,  or  in  respect  of  which  any  such 
expenses  as  are  referred  to  in  the  section  of  this  Act  of 
which  the  marginal  note  is  "  Expenses  due  from  owners 
to  be  a  charge  on  premises"  (sect.  245),  have  been 
incurred,  shall  be  liable  to  the  corporation  for  the  pay- 
ment of  the  same,  or  such  part  thereof,  as  may  for  the 


time  being  remain  unpaid,  until  the  same  with  interest 
thereon,  as  hereinafter  mentioned,  shall  have  been  fully 
paid  and  satisfied,  and  such  expenses  or  such  part 
thereof  as  may,  for  the  time  being,  remain  unpaid,  snail 
constitute  a  deot  due  from  each  successive  owner  to  the 
corporation  recoverable  from  him  in  a  summary  mamiflr 
within  six  calendar  months  of  his  succession,  and  after 
that  period  may  be  recovered  by  the  corporation  from 
the  owner  for  the  time  being  of  the  lands,  houses,  or 
other  property  by  action  at  law  in  an^  court  of  com- 
petent jurisdiction  to  entertain  an  action  for  reooveiT 
of  tiie  amount  of  such  debt :  Provided  that  no  debt  shall 
be  recovered  under  the  provisions  of  this  section  after 
the  expiration  of  six  years  from  the  completion  of  the 
works,  in  respect  of  which  such  debt  is  due,  or  in  the 
case  of  instalments,  after  the  expiration  of  three  yean 
from  the  time  when  any  instalment  became  due. 

A.  Charles,  Q.O.  (with  him  TT.  Con^f^m'SmUhf 
jun.)  showed  cause  against  the  rule. — ^Tne  question 
IS  whether  the  plaintiffs  are  entitled  to  maintain 
an  action  to  recover  the  amount  claimed  nnder 
sect.  247  of  the  Blackburn  Improvement  Act  1882. 
The  item  of  182.  88.  5i.  in  respect  of  HaU-street 
being  due  under  a  charge  prior  to  the  Act  of 
1882  is  governed  by  sect.  130  of  the  Blackburn 
Improvement  Act  1870,  and  therefore  has  priority 
over  the  defendant's  mortgage.  The  other  item 
of  162.  60.  Sd.  in  respect  of  Eccles-street  is  due 
under  a  charge  made  under  the  Act  of  1882,  and 
therefore  by  sect.  24&  of  that  Act  is  postponed  to 
the  defendant's  mortgage.  The  plaintiffs,  how- 
ever, rely  upon  the  provisions  of  sect.  247  of 
the  Act  of  1882.  By  this  section  "successive 
owners"  are  to  be  liable  in  actions  at  law  for 
the  expenses  incurred  by  the  corporation.  The 
defendant  being  a  mortgagee  in  possession  is 
a  "  successive  owner  "  within  the  meaning  of  the 
Act,  and  is  therefore  liable.  By  sect.  3  the  word 
"  owner  "  has  the  same  meaning  as  that  which  it 
has  in  the  Public  Health  Act  1875,  which  would 
clearly  cover  a  mortgagee  in  possession.  On 
reference  to  sect.  237  it  will  be  seen  that  a  mort- 
gagee in  possession  may  add  to  the  principal 
debt  any  money  paid  bvhim  in  respect  of  charges 
and  expenses  recoveraole  by  the  corporation  and 
from  t!he  mortgagor.  This  would  seem  to  show 
that  the  Legislature  contemplated  mortgagees  in 
possession  making  payments  in  respect  of  im- 
provements as  **  owners  "  under  sect.  247.  Assum- 
ing the  defendant  to  be  a  "  successive  owner  "  the 
next  question  is  wliether  the  plaintiffs'  only  rights 
are  under  the  charging  agreements.  It  is  sub- 
mitted that  this  is  not  so,  and  that  the  plaintifb 
were  meant  to  have  two  remedies,  the  one  under 
sects.  245  and  246  upon  the  charging  agreement, 
the  other  by  action  at  law  under  sect.  247.  The 
remedies  are  concurrent  and  not  alternative : 

Tottenham  Local  Board  of  Health  v.  Bowell,  15  Ch. 
Div.  378. 

Although  the  expenses  were  incurred  prior  to  the 
Act  of  1882,  yet  as  sect.  247  refers  to  such 
expenses  as  are  within  sect.  245,  and  as  sect.  245 
refers  to  expenses  for  or  in  respect  of  which  the 
owner  is  liaole  either  under  the  Act  of  1882  or  the 
local  Acts,  sect.  247  is  retrospective  and  covers 
the  present  case. 

NeviUe  for  the  defendant. — ^The  words  "  succes- 
sive owners  "  were  not  meant  to  cover  the  case  of 
a  prior  mortgagee.  The  words  have  reference  to 
a  devolution  of  estate,  and  refer  to  succesf^ion  in 
point  oE  title  and  not  of  time.  As  to  the  right  of 
the  corporation  to  sue,  it  is  submitted  that  it  was 
never  meant  to  give  them  the  double  remedy  of 
charge  and  action  at  law.    The  taking  of  the 
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cbarge  therefore  precludes  them  from  the  right 
of  action  given  under  sect.  247.  Moreover,  this 
Act  is  not  retrospective,  and  as  all  these  expenses 
were  incurred  prior  to  the  operation  of  the  Act,  the 
plaintifFs  cannot  avail  themselves  of  the  remedies 
&nven  by  it.  There  are  no  words  making  it 
retrospective,  and  in  the  absence  of  express  words 
to  that  effect  the  court  should  not  construe  the 
Act  so  as  to  give  it  a  retrospective  operation : 

EicUon  V.  Darlow,  48  L.  T.  Bep.  N.  S.  449 ;  23  Oh. 
Div.  692. 

Inasmuch  as  by  sect.  1  the  rights  and  remedies  in 
respect  of  matters  done  under  the  previous  local 
acts  are  expressly  kept  alive,  the  inference  is  that 
the  Legislature  never  meant  to  m&ke  the  Act  of 
1882  retrospective. 

Charles,  Q.C.  in  reply. 

Denman,  J. — ^In  this  case,  although  I  have  some 
doubts  on  the  whole,  I  have  come  to  the  con- 
clusion that  the  County  Court  judge  was  right  in 
his  decision.  There  biave  been  two  points  taken 
before  us,  the  second  of  which  is  well  worthy  of 
consideration,  and  on  which  I  am  not  quite  clear 
that  the  judgment  should  be  as  I  am  going  to 
pronounce  it.  The  first  point  taken  is  that  a 
mortgagee  in  possession  is  not  a  "successive 
owner  **  within  the  meaning  of  sect.  247  of  the 
Blackburn  Improvement  Act  1882.  I,  however, 
think  that  the  point  has  not  been  established, 
and  that  it  must  fail.  I  think  that  the  words 
**  successive  owners  of  the  lands,  houses,  or  other 
property  for  or  in  respect  of  which  any  such 
expenses  as  are  referred  to  in  the  section  of  this 
Act  of  which  the  marginal  note  is  '  expenses  due 
from  owners  to  be  a  charge  on  premises,'  have 
been  incurred,"  do  include  such  a  case  as  that  of 
a  mortgagee  in  possession.  If  they  did  not,  one 
would  nave  to  draw  the  line  so  as  to  exclude  a 
great  many  classes  of  persons  who  were  clearlv 
meant  to  come  within  the  scope  of  the  Act,  sucn 
as  vendor  and  purchaser,  and  the  like.  An  owner 
has  to  pay  expenses  which  the  public  body  have 
been  empowered  to  incur,  and  a  purchaser  can  make 
his  own  bargain,  as  to  who  is  to  bear  these 
expenses,  himself  or  the  vendor.  It  would  be 
idle  to  suppose  that  the  Legislature  meant  to 
have  left  out  that  case.  Yet,  if  Mr.  Neville's 
argument  is  correct,  they  have  done  so.  It  seems 
to  me  that  the  Legislature  meant  that  on  the 
mortgagor  being  out  of  possession,  and  ceasing 
to  be  owner,  the  mortgagee  in  possession  becomes 
a  successive  owner  within  the  meaning  of  the 
section.  That  disposes  of  the  first  point.  The 
second  point  is  more  difficult.  It  is  clear  law,  as 
was  stated,  in  the  cited  case  of  Hiekson  v.  Darlow 
(48  L.  T.  Bep.  N.  S.  449;  23  Ch.  Div.  692), 
that  Acts  of  Parliament  are  not  to  be  con- 
strued so  as  to  be  retrospective  unless  it  is 
expressly  so  stated.  But  when  one  looks  at  the 
words  of  this  Act,  and  considers  the  subject- 
matter  of  the  enactment,  I  think  one  cannot 
construe  them  reasonably  so  as  to  carry  out  the 
obvious  intention  of  the  Act  without  putting  in 
one  sense  a  retrospective  meaning  on  the  words. 
The  words  are  these :  [The  learned  Judge  read 
sect.  247.]  In  one  sense,  no  doubt,  the  words  are 
prospective;  that  is,  they  cannot  apply  to  past 
successive  owners,  and  must  apply  to  persons  who 
become  successive  owners  after  the  passing  of  the 
Act.  But  they  are  to  be  successive  owners  of 
lands,  houBOs,  or  other  property  in  reepeot  of  which 


expenses  "  have  been  incurred."  That  presupposes 
a  retrospective  action  in  respect  of  expenses  which 
have  been  incurred  prior  to  tnat  time.  The  question 
is,  what  are  those  expenses  P  To  ascertain  that  we 
have  to  look  at  sect.  245,  which  is  applicable  to 
expenses  in  respect  of  which  the  owner  is  liable, 
"  either  by  application  of  or  agreement  with  the 
owner,  or  by  tnis  Act  or  the  local  Acts  or  any  of 
them."  The  local  Acts,  to  a  great  extent,  ceased 
to  be  in  force  when  this  Act  came  into  operation, 
and  therefore  the  expenses  there  referred  to  are 
expenses  as  to  which  the  operation  of  this  Act  is 
to  be  retrospective.  The  argument  of  the  defen- 
dant, on  this  point,  is  a  very  good  one,  yet  the 
words  in  the  section  seem  to  me  to  be  in  favour 
of  the  plaintiffs.  This,  in  my  view,  is  the  answer 
to  the  proposition  that  statutes  are  not  to  be  con- 
strued retrospectively  unless  so  expressly  stated. 
I  think,  upon  the  whole,  that  the  true  construc- 
tion is  in  favour  of  the  plaintiffs,  and  that  the 
learned  County  Court  judge  was  right. 

Day,  J.  concurred. 

Solicitor  for  the  plaintiffs,  Ths  Town  Clerk  of 
Blackburn. 

Solicitors  for  the  defendant,  Marriott  Brothers^ 
Blackburn. 


CBOWV    CASES    BSSSBVfiD. 

Saturday,  Feb.  27, 1886. 

(Before  Lord  Colbaidge,  C.J.,  Ministy,  Hawkins, 
Day,  and  Grantham,  JJ.) 

Reg.  v.  Peters,  {a) 

Bankrupt zy  Act  1883 — Undischarged  bankrupt 
obtaining  credit — Receipt  of  goods  tinthout  pay^ 
ment — Absence  of  stiputation  for  credit~^4S  Sf  47 
Vict.  c.  62,  s.  31. 

Where  an  undisclui/rged  bankrupt  obtains  goods  of 
the  value  of  201.  and  upwards,  without  paying 
for  them  at  the  time  he  obtains  them,  and  without 
mforming  tlte  person  from  whom  such  goods  a/re 
obtained  that  he  is  an  u/ndischarged  bankrupt,  lis 
is  guilty  of  a  misdemeanour  under  sect.  31  of  the 
Bankruptcy  Act  1883,  notwithstanding  that  the 
contract  may  be  silent  upon  the  question  of 
credit. 

8o  held  by  the  majority  of  the  court,  Manisty,  J. 
dissentiente. 

Held  also,  by  the  whole  cou/rt,  that  a  person  ma,y  be 
indicted  in  England  for  having,  whilst  resident 
therein,  obtained  credit  withhi  the  msanirhg  of 
sect.  31  of  the  Bankruptcy  Act  1883,  from  a 
person  resident  in  Ireland  at  the  time  sucJi  credit 
was  obtained. 

This  was  a  case  stated  by  the  Becorder  of  the 
city  and  county  of  Newcastle-upon-Tyne  for  the 
opmion  of  the  court  for  the  consideration  of 
cS-own  Cases  Beserved,  from  which  it  appeared 
that  the  prisoner  was  tried  at  the  Epiphany 
Quarter  Sessions  for  that  city  and  county  on  the 
12th  Jan.  1886,  on  an  indictment  which  charged 
that  he.  being  an  undischarged  bankrupt  who 
had  been  adjudged  bankrupt  pursuant  to  the 
Bankruptcy  Act  1883,  unlawfully  and  with  intent 
to  defraud  did  obtain  credit  to  the  extent  of 
twenty  pounds  and  upwards  from  one  William 
Carson,  of  Dreen,  in  the  county  of  Antrim,  in  that 

<a)Bqparled  by  B.  Ou^muOEAM  Quus,  Vaq^  BMriBl«r«i-Lftv. 
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part  of  the  United  Kingdom  called  Ireland,  who 
at  the  time  was  carrying  on  business  as  a  farmer 
at  such  place,  without  informing  the  said  William 
Carson  that  he,  the  said  John  Peters,  was  an 
undischarged  bankrupt  when  ho  so  obtained 
credit  or  previously  tnereto  contrary  to  sect.  31 
of  the  BauKruptcy  Act. 

The  prisoner  was  adjudicated  a  bankrupt  on 
the  25tn  Feb.  1884,  and  remained  an  undischarged 
bankrupt.  On  the  27th  Aug.  1885,  the  prisoner 
wrote  from  Newcastle-on-Tyne  to  William  Carson, 
who  resided  in  the  county  of  Antrim  in  Ireland, 
a  letter,  in  which  he  expressed  a  wish  to  be 
informed  the  lowest  price  Carson  would  take  for  a 
black  cob  he  had  to  sell,  the  cob  to  be  put  on 
board  the  steamer  at  Larne.  Inclosed  in  the 
letter  was  a  card  on  which  the  prisoner  repre- 
sented himself  as  a  hay  and  corn  merchant  of 
Ord-street,  Newcastle-upon-Tyne,  wholesale  and 
retail. 

In  answer  to  tho  prisoner's  letter,  Carson,  on 
the  Ist  Sept.  1885,  wrote  that  he  would  take  221, 
for  tho  cob,  such  price  to  be  free  of  expenses  from 
Ireland,  and  added,  "  if  you  think  of  him  I  will 
see  him  on  the  boat  safely  at  Lame,  and  will 
have  everything  done  for  you  as  cheaply  as  T  can." 

The  prisoner,  on  receiving  the  letter  of  the 
1st  Sept.  despatched  the  following  telegram  from 
Newcastle : 

From  J.  Peters,  Ord-street,  and  8,  Staaton-street, 
Newoastle,  to  W.  Carson,  Dreen  CaJly  Baokey,  Co. 
Antrim. — ^Your  letter  reoeived ;  please  send  the  horse  to 
catch  the  steamer  at  Lame  to  morrow  afternoon  by  the 
narrow  gauge,  Bailymena. 

On  receipt  of  such  telegram,  and  on  the  3rd 
Sept.  1885,  the  horse  was  put  on  board  a  steamer 
at  Lame,  in  Ireland,  as  directed  by  the  prisoner, 
who  paid  the  carriage  to  a  railway  company  in 
Newcastle,  on  the  4th  day  of  Sept.,  on  which  day 
the  horse  duly  arrived  at  Newcastle,  and  was 
delivered  by  them  to  the  prisoner,  who  imme- 
diately afterwards  sold  the  horse  for  his  own 
benefit,  and  the  price  thereof  had  never  been  paid 
by  the  prisoner  to  Carson. 

The  prisoner  did  not  at  any  time  disclose  tha 
fact  that  he  was  an  undischarged  bankrupt. 

In  consequence  of  his  not  having  received  pay- 
ment for  the  horse,  on  the  13th  Oct.  Carson  came 
to  England,  and  went  to  prisoner's  private 
address  in  Stanton-street,  Newcastle,  saw  the 
prisoner,  and  demanded  pa3rment,  but  was  refused 
payment,  no  reason  or  excuse  being  alleged  for 
nonpayment. 

Upon  the  above  facts  it  was  contended,  on 
behalf  of  the  prisoner,  that  there  was  no  evidence 
to  go  to  the  jury  that  he  had  obtained  credit 
within  the  meaning  of  sect.  31  of  the  Bank- 
ruptcy Act  1883,  and  that  if  he  had  obtained 
credit,  such  credit  was  not  obtained  within  the 
city  of  Newcastle,  but  outside  the  jurisdiction  of 
the  courc,  viz.,  in  Ireland,  to  which  the  Act  did 
not  apply. 

The  Becorder  overruled  the  objections,  and  held 
that  there  was  a  case  for  the  jury,  who  found  the 
prisoner  guilty. 

The  question  reserved  by  the  case  was  whether 
there  was  evidence  to  go  to  the  jury  of  an  offence 
committed  by  the  prisoner  under  the  31st  section 
of  the  Bankruptcy  Act  1883  (46  &  47  Vict.  c.  52) 
within  the  jurisdiction  of  the  learned  recorder. 

Sect.  31  of  that  Act  enacts  as  follows : 

Where  an    undisohaEged  baakmpt  who  haa  bean 


adjudged  bankrupt  nnder  this  Act  obtains  credit  to  the 
extent  of  twenty  pounds  or  upwards  from  any  person 
without  informing  such  person  that  he  is  an  nndis- 
oharged  bankrupt,  he  shall  be  gnilty  of  a  misdemeanour, 
and  may  be  dealt  with  and  pnnisbed  as  if  he  had  been 
gnilty  of  a  misdemeanour  under  the  Debtor's  Act  1860, 
andtiie  proviRions  of  that  Act  shall  apply  to  proceed- 
ings  under  this  section. 

/.  L,  Wallon,  for  the  prisoner,  contended  that 
in  order  that  there  should  be  an  obtaining  credit 
it  was  necessary  that  there  should  be  a  right  to 
defer  payment  obtained  by  the  terms  of  the  con- 
tract, and  that  where  such  right  was  absent  the 
purchaser  was  merely  not  called  upon  to  pay  owing 
to  the  kindness  of  the  vendor.  From  the  defini- 
tion of  credit  given  by  Locke  cited  in  Johnson's 
Dictionary,  it  was  clear  that  there  must  be  a  time 
limited  during  which  credit  should  be  allowed, 
whereas  here  there  was  no  time  limited;  the 
transaction,  therefore,  was,  commerciallv  speak- 
ing, a  cash  transaction.  [Hawkins,  J. — ^The  credit 
is  given  for  an  unascertained  period  is  it  not?] 
No;  a  purchaser  may  enjoy  credit  without  credit 
in  fact  having  been  given  him,  and  unless  a 
purchaser  makes  it  a  condition  that  he  is  allowed 
credit  he  does  not  obtain  credit  within  this  sec- 
tion. If  the  contention  of  the  other  side  was 
correct,  the  offence  was  complet<e  when  the  horse 
was  placed  in  the  steamer  at  Lame,  and  the 
prisoner  liable  to  be  convicted,  although  he  was 
able  and  willing  to  pay  for  the  horse  immediately 
he  received  it  in  Newcastle.  Assuming  that  the 
prisoner  had  obtained  credit,  still  there  was  no 
jurisdiction  in  this  country  to  try  the  offence,  for 
the  Bankruptcy  Act  1883  does  not  extend  to 
Ireland,  and  the  credit  was  obtained  in  Ireland 
immediately   the    horse   was    delivered    to   the 

frisoner's  agents,  the  carriers:  {Beg.    v.    Jones, 
Den.  C.  C.  551 ;  Bussell  on  Crimesi  5th  sect., 
vol.  2,  p.  583.) 

Joel,  for  the  prosecution,  was  only  required  to 
argue  upon  the  first  point  raised  for  the  defence, 
and  contended  that  the  contract  was  complete 
immediatelv  the  prisoner  despatched  the  telegram 
accepting  the  vendor's  terms ;  at  that  moment  the 

Parties  were  ad  idem,  and  the  property  passed, 
'here  was.  therefore,  nothing  left  to  the  vendor 
but  the  right  to  stoppage  in  transitu;  the  prisoner 
necessarily  enjoyed  credit,  and,  whether  it  was 
stipulated  for  or  not,  if  he  actually  enjoyed  it  he 
obtained  credit  within  the  meaning  of  the  sec- 
tion. 

Waiton  in  reply. 

Lord  CoLEBiDGS,  C.J. — ^We  are  all  of  opinion 
that  as  regards  the  second  point  it  must  be 
decided  in  favour  of  the  conviction.  The  question 
is,  where  the  indictment  should  have  been  laid. 
It  charges  the  prisoner  that  he  being  an  undis- 
charged bankrupt  obtained  credit  to  the  extent 
of  202.  and  upwards  from  a  person  in  Ireland,  and 
we  are  all  of  opinion  that  the  prisoner  obtained 
credit  (if  at  aU)  in  Newcastle.  It  appears  that 
the  prisoner  lived  in  Newcastle ;  that  ne  wrote  to 
Carson  from  that  city  and  received  the  answers  to 
his  letters  in  that  city;  and  further,  that  he 
ordered  the  horse  to  be  sent  to  Newcastle,  and 
received  it  there.  No  question  is  raised  by  the 
case  as  to  whether,  if  the  offence  was  committed 
in  Ireland,  the  prisoner  could  have  been  indicted 
in  that  country,  and  it  is  therefore  unnecessary  to 
decide  that  point,  at  the  same  time  we  do  not  say 
that  an  indictment  would  not  have  lain  in  IrelaDd 
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under  such  oironmstances.  Bat  the  prisoner 
having,  in  onr  opinion,  obtained  credit  in  New- 
castle, we  are  of  opinion  that  so  far  the  conviction 
is  right.  The  other  question  is  perhaps  the  more 
important  one,  and  turns  upon  the  following  facts : 
[States  the  facts.]  Now,  when  the  contract 
contained  in  the  correspondence  was  made  the 
prisoner  was  an  undischarged  bankrupt,  and  it  is 
for  US  to  decide  whether  under  these  circum- 
stances he  obtained  credit  in  respect  of  this  horse. 
On  behalf  of  the  prisoner  it  is  said  that,  there 
being  no  stipulation  with  regard  to  the  time  of 
payment,  there  was  no  obtaining  credit ;  that  in 
the  absence  of  such  a  stipulation  the  contract  was 
necessarily  for  immediate  payment ;  that  a  cash 
transaction  could  not  be  an  obtaining  credit 
within  sect.  31  of  the  Bankruptcy  Act  188§,  merely 
because,  as  a  matter  of  fact,  no  money  was  paid , 
and  that  it  could  not  be  intended  that  a  person 
who  got  an  article  without  expressly  stipulating 
for  credit  was  to  be  said  to  have  obtained  credit 
within  the  meaning  of  that  section.  In  support 
of  this  contention  sect.  11  of  the  Debtors  Act 
1869  was  cited,  which  contains  the  following 
words :  '*  obtains  any  property  on  credit,  and  has 
not  paid  for  the  same,*'  and  it  was  said  that  the 
section  under  consideration  was  intended  to 
prevent  the  obtaining  a  regular  mercantile  credit, 
and  not  merely  an  isolated  instance  of  obtaining 
goods  without  payment.  Against  that  contention 
are  the  words  of  the  section  themselves,  however, 
and  we  must  bear  in  mind  that  it  is  very  un- 
desirable  to  take  words  in  an  Act  of  Parliament 
and  construe  them  in  other  than  their  ordinary 
sense,  unless  they  are  clearly  intended  to  be  so 
construed.  Now,  the  words  of  the  section  are 
"obtains  credit,"  and  the  (]^uestion  is,  did  the 
prisoner  obtain  credit  P  It  is  said  that  because 
he  did  not  stipulate  for  it  he  did  not  obtain  it,' 
but  the  section  does  not  &ay  that  he  must  stipulate 
for  credit,  nor  does  it  require  a  special  contract 
that  credit  is  to  be  given;  and  where,  as  here, 
there  has  been  a  substantial  time  when  the  goods 
have  been  unpaid  for  I  think  that  credit  ha?  been 
obtained.  I  am  quite  aware  that  meanings  in 
dictionaries  must  not  be  taken  as  authoritative 
exponents  of  words  in  Acts  of  Parliament,  but  it 
is  a  well-known  rule  that  such  words  should  be 
read  as  used  in  their  ordinary  sense,  unless  the 
context  shows  otherwise,  and  we  may  therefore 
look  to  dictionaries  in  order  to  ascertain  what  is 
the  ordinary  meaning  of  words.  Now,  I  find  in 
Johnson's  Dictionary  that  credit  is  the  correlative 
of  debt,  and  here  a  debt  was  clearly  created  by 
the  prisoner  obtaining  the  horse  without  paying 
for  it,  and  therefore  the  prosecutor  Carson  gave 
credit  to  the  prisoner.  Again,  credit  is  defined 
by  Webster  to  be  "  trust,  the  transfer  of  goods  in 
confidence  of  future  payment,"  which  definition 
seems  peculiarly  applicable  to  the  present  oase, 
where  the  horse  was  delivered  by  Carson  in 
reliance  upon  the  probity  of  the  prisoner.  This 
section  is  no  doubt  a  strong  interference  with 
commercial  transactions,  but  it  is  only  the  trans- 
actions with  undischarged  bankrupts  which  are 
affected,  and  they  are  interfered  with  whether 
they  are  small  or  large  transactions.  That  the 
Act  does  affect  large  transactions  as  well  as  small 
should  not,  in  my  opinion,  affect  our  decision; 
and  if  we  find  that  the  Act  can  be  fairly  said  to 
interfere  with  small  transactions,  it  may  also  be 
iurly  said  that  it  intmieres  with  large  ones*  Did 
Ma».  Oai.— Yol.  XIV. 


the  Act  prevent  an  undischarged  bankrupt  from 
obtaining  the  necessaries  of  fife  without  stating 
his  position  it  would  be  an  intolerable  state  of 
affairs,  but  that  is  not  the  fact,  for  it  only  makes 
the  obtaining  credit  under  such  circumstances 
to  the  extent  of  201.  and  upwards  an  offence. 
Had  the  prisoner  here  statea  his  position  it  is 
clear  he  would  not  have  obtained  the  horse,  and 
he  therefore  came  not  only  within  the  plain  words 
of  sect.  31  but  also  within  the  mischief  which  that 
section  w<»s  intended  to  meet.  It  seems  to  me 
that  the  fair  meaning  of  the  words  "obtains 
credit "  is  where  a  person  obtains  goods  without 
payment  and  without  stating  that  he  is  an  undis- 
charged bankrupt.  My  brothers  Hawkins,  Day, 
and  Grantham  concur  with  me  in  this  opinion, 
and  we  are  therefore  of  opinion  that  this  convic- 
ticMi  should  be  af&rmed. 

Manistt,  J. — ^It  is  with  ^reat  regret  that  I  am 
obliged  to  differ  from  the  judgment  of  the  rest  of 
the  court ;  and  I  do  so  first,  upon  the  ^^und  that 
in  my  opinion  the  prisoner  did  not  in  this  <i&8e 
obtain  credit.  Creait  was  never  given,  nor  was 
the  prisoner  at  any  moment  entitled  to  it.  Upon 
the  delivery  of  the  horse  on  the  steamer  at  Lame, 
there  became  a  debt  due,  for  which  the  prisoner 
could  have  been  sued  at  any  moment.  I  quite 
affree  that  the  words  of  an  Act  of  Parliament 
should  be  construed  in  their  ordinary  sense, 
except  when  it  is  clear  that  a  limited  and  special 
meaning  is  intended  to  be  attached  to  them.  But 
in  this  case  it  appears  to  me  that  the  ordinarr 
sense  of  the  words  in  this  section  is  not  that  which 
has  been  attached  to  them.  In  my  opinion  thev 
mean  a  credit  transaction,  as  distinct  from  a  casn 
transaction;  and  this  is  shown  by  comparing 
them  with  the  words  of  sect.  11  of  the  Debtors 
Act  1869.  In  my  opinion  the  buyin/sf  of  goods 
with  a  stipulation  for  credit  is  what  is  intended 
to  be  prevented,  and  it  is  not  intended  to  affect  a 
cash  transaction.  Otherwise,  the  result  would  be 
that  the  prisoner  would  have  been  guilty  of  amis- 
demeanour,  even  supposing  that  he  had  paid  for 
the  horse  immediately  upon  its  arrival  m  New- 
castle. That  is  a  result  which  I  do  not  think  the 
Legislature  could  have  contemplated.  Had  the 
words  "  unless  the  jury  is  satisfied  that  he  had  no 
intent  to  defraud,"  which  are  used  in  sect.  11  of 
the  Debtors  Act  1869,  been  inserted,  the  onus 
would  have  been  upon  the  prisoner  of  disproving 
any  fraudulent  intention.  But  I  cannot  think 
that  it  was  ever  intended  to  make  it  a  misde- 
meanour for  a  man  to  order  a  horse  for  222. 
without  disclosing  the  fact  of  his  being  an  undis- 
charged bankrupt,  if  he  subsequently  paid  for  the 
horse;  or  even  that  he  should  be  guilty  of  an 
offence  if,  at  the  time  of  ordering  the  goods,  he  is 


therefore  of  opinion  that  the  section  is  only  in- 
tended to  meet  the  case  where  a  credit  transac- 
tion is  entered  into  by  an  undischarged  bankrupt 
without  disclosing  the  fact  of  his  being  an  undis- 
charged bankrupt.  In  my  opinion  tnis  convic- 
tion should  be  quashed. 

Conviction  affirmed. 

Solicitor  for  the  prosecution,  The  Solieiior  U) 
the  Board  of  Trade. 

Solicitor  for  the   prisoner,   T.  OroAj,  for  Jhm 
and  Warlow,  NewcasUe-upon-Tyne. 
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COURT   OF   APPEAL. 

Nov.  21, 28,  cmd  Dec.  18, 1885. 

(Before  Lord  Esheb,  M.B.,  Cotton  and  Bowen, 

L.JJ.) 

The  Yestet  op  St.  John,  Hampstead,  v. 

Cotton,  (a) 

APPEAL  PBOM  THE  QUEEN's  BENCH  SIYISION. 

Metropolis — Management  Acta — "  Street " — **  New 
street " — Sewer — Expense  of  construction — 18  Sr 
19  Vict.  c.  120,  s,  250—26  ^  26  Vict.  c.  102,  ss.  52, 
63, 112. 

Sect.  63  of  the  Metropolis  Management  Amend' 
ment  Act  1862  (26  ^  26  Vict.  c.  102),  dealing 
with  the  expense  of  constnicting  sewers  in  streets 
where  previotuly  there  had  been  no  sewer,  aohd 
containing  a  proviso  thai  no  property  in  respect 
of  which  sewers  rates  have  been  levied  for  five 
years  prior  to  the  Ist  Jan.  1866  shall  be  charged, 
applies  to  new  streets. 

Defendant  was  the  owner  of  property  in  respect  of 
wMch  sewers  raies  had  been  levied  for  five  years 
prior  to  the  1st  Jan.  1866,  and  which  (ibutted  on 
a  road  vn  which  there  was  no  sewer.  In  1872  the 
road  ceased  to  be  a  twmpike  road.  Afterwards 
the  vestry  constructed  a  sewer  in  the  road,  and 
claimed  from  defendant  an  apportioned  part  of 
the  expense. 

Held,  that  when  the  road  ceased  to  be  a  turnpike 
road  it  became  a  "  street "  within  the  meaning  of 
sect.  260  of  the  Metropolis  Management  Act  1855, 
and  therefore^  having  been  formed  after  the  7th 
Aug.  1862,  was  a  **  new  street  **  within  the  mean" 
ing  of  sect.  112  of  the  Act  q/'1862 ;  that  sect.  62  of 
thai  Act  did  not  apply,  and  defendant  was 
exempted  from  aU  Uabiliiy  by  the  proviso  in 
sect.  53. 

Judgment  ofPollocht  B.  and  Manisty,  J.  reversed. 

Special  case  stated  in  an  action  brought  to 
recover  the  portion  alleged  to  be  payable  by  the 
defendant  oi  the  expense  of  constructing  a  sewer. 

1.  The  defendant  is  owner  within  the  meaning 
of  the  Act  25  &  26  Vict.  c.  102  (subject  to  the 
questions  arising  on  this  special  case)  of  certain 
messuages  or  dwelling-houses,  lands,  and  heredita- 
ments mentioned  in  the  apportionment  herein- 
after referred  to  as  follows : 

Feet  of 
frontag^e. 
ft.  in. 

Dent  de  Lion  Boad 40    0  ... 

Kingsgate  Lodfre    190    6  ... 

Frivate  road  to  Eingsgate 

Lodge 13    6  ... 

Land  extending  southward 
from  the  boundary  of  the 
parish  of  Hendon    1958    0  ... 

The  messuages,  lands,  and  hereditaments  abut 
on  the  east  side  of  Edgware-road,  in  the  parish  of 
St.  John,  Hamnstead.  The  boundary  between 
that  parish  and  tne  parish  of  Willesden  runs  down 
the  centre  of  the  Edgware-road  for  a  consider- 
able distance,  including  that  part  of  the  road 
whereon  the  land  and  hereditaments  of  the  defen- 
dant abut,  and  where  the  sewer  hereinafter 
described  was  constructed. 


Amount 

apportioned. 

£    s.  d. 


89 
187 


6 
6 


8 
6 


18    5    6 


1920    9    0 


(d)  9«ponea  1)7  P,  B,  Uvtosan,  Es^  aarrUter>«t-Iaw. 


2.  Edgware-road  was  in  existence  during  the 
reign  of  Queen  Elizabeth,  and  in  her  reip 
estates  were  settled  by  one  John  Lyon,  the 
founder  of  Harrow  School,  for  the  maintenance 
of  the  road  as  a  roadway  for  traffic  from  the  town 
of  Edgware  to  London. 

3.  Subsequently,  in  the  year  1610,  Edward 
Harriet  gave  certain  lands  to  trustees  t-o  employ 
the  rents  and  profits  in  repairing  the  Edgware- 
road.  By  the  Metropolis  Boads  Act  1826  the 
said  road  and  other  roads  in  the  neighbourhood 
of  the  metropolis  north  of  the  river  Thames 
were  placed  under  the  care  of  certain  commis- 
sioners appointed  under  that  Act,  and  under  that 
Act  and  the  Metropolis  Road  Act  1829  the  rents 
and  profits  of  the  lands  given  by  Lyon  and 
Harvist  as  aforesaid  became  payable  to  those 
commissioners,  and  from  the  time  of  the  passing 
of  those  Acts  tolls  were  collected  on  the  road  by 
the  commissioners.  Subsequently,  by  the  Metro- 
polis, Kilbnrn,  and  Harrow  Boads  Act  1872  (85  A 
36  Vict.  c.  xlix.),  the  income  from  the  above-named 
estates  was  divided  in  certain  proportions  amongst 
the  parishes  in  which  the  Edgware-road  was 
situated,  and  the  vestry  have,  since  the  year  1872, 
received  and  do  now  rec<»ive  their  proportion 
thereof.  By  the  last-mentioned  Act  the  Edg- 
ware-road ceased  to  be  a  turnpike  road,  and  was 
nmde  a  public  or  common  highway.  The  road 
was  to  be  maintained  and  repaired  by  the  parishes 
in  which  it  is  situated,  in  accordance  with 
schednle  G.  to  the  above  Act.  In  pursuance  of 
resolutions  passed  by  the  plaintiffs,  a  brick  sewer, 
with  all  necessarv  gullies  and  side  entrances,  was 
constructed  by  them  in  that  portion  of  the  Edge- 
ware-road  which  is  situate  within  the  parish  of 
St.  John,  Hampstead,  and  abuts  on  the  deiendant's 
lands.  The  construction  of  the  sewer  was  com- 
pleted in  1883,  previously  to  which  there  had  been 
no  sewer  in  this  part  of  the  Edgware-road.  The 
sewer  was  constructed  for  the  purpose  of  draining 
houses  and  other  erections  within  the  plaintiff 
parish  then  erected,  or  thereafter  to  be  erected, 
on  the  aforesaid  lands  of  the  defendant  and  other 
lands  abutting  on  the  east  side  of  Edgeware-road 
aforesaid.  The  honse  and  premises  known  as 
Kingsgate  Lodge  were  erected  about  the  year  1888 
by  a  predecessor  in  title  of  the  defendant.  There 
are  no  houses  at  present  erected  fronting  on  to 
the  Edgware-road,  or  draining  into  the  sewer  on 
the  pieces  of  land  hereinbefore  mentioned  to 
have  a  frontage  thereto  of  1958  feet,  and  these 
pieces  of  lanoT  remain  fenced  off  from  the  Edg- 
ware-road by  a  hedge  and  ditch  which  have 
existed  for  very  many  years.  The  last-mentioned 
pieces  of  land  contain  together  about  thirtgr-fonr 
acres,  and  are  bounded  towards  the  east  by  the 
main  line  of  the  Midland  Bailway  Company,  and 
may,  and  probably  will,  within  a  few  years  be 
laid  out  and  become  available  as  a  building  site, 
and  the  plaintiffs,  in  view  of  such  contingency, 
but  not  at  the  request  of  the  defendant,  con- 
structed the  sewer  of  a  larger  size  than  would 
have  been  necessary  for  the  drainage  of  existing 
buildings. 

4.  The  Dent  de  Lion*road  was  made  some  years 
since  by  the  defendant  or  his  predecessor  in  title, 
in  order  to  the  development  of  his  estate  as  a 
building  estate,  and  the  erection  of  houses  and 
other  buildings  on  the  same.  The  road  is  at  right 
angles  to  the  Edgware-road,  and  leads  therefrom 
to  another  road  called  the  Fordwyoh-road,  also 
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made  by  the  defendant  or  his  predecessor  in  title, 
and  intersecting  the  estate  in  a  direction  more  or 
leas  parallel  to  the  Edgware-road.  The  Ford- 
ifjch-road  terminates  at  the  north  end  in  an  old 
highway  called  Mill-lane,  and  at  the  south  end  in 
Majgrove-road,  both  leading  out  of  the  Edg^are- 
road.  Two  stables  have  been  erected  on  the  side 
of  the  Dent  de  Lion-road,  but  no  other  building 
has  jet  been  erected  thereon,  and  a  great  number 
of  houses  have  been  erected  on  the  side  of  Ford- 
wych-road,  to  which  the  Dent  de  Lion-road  forms, 
or,  when  open,  will  form,  one  of  the  principal 
means  of  access  from  the  Edg^are-road.  The 
Fordwych  and  Maygrove  roads  are  all  open  roads, 
and  no  rent  or  otner  payment  is  made  to  the 
defendant  or  any  other  person  for  the  use  thereof, 
or  of  the  Dent  de  Lion-road.  M^grove-road  and 
a  part  of  Fordwych-road  are,  and  have  been  since 
they  were  constructed,  in  fact,  public  highways 
so  far  as  the  defendant  and  his  predecessor  in 
title  bv  any  act  of  theirs  could  dedicate  them  to 
the  public,  and  were  constructed  before  the  sewer 
was  constructed.  Dent  de  Lion-road  was  also 
made  before  the  construction  of  the  sewer,  and 
was  then  and  has  ever  since  remained  open  and 
dedicated  to  the  public  in  like  manner  as  afore- 
said, escept  that  a  temporary  and  movable 
barrier  has  been  recently  erectea  across  the  same 
at  a  point  about  twenty  yards  from  the.  Edgware- 
road  by  an  adjoining  owner,  and  with  the  tacit 
assent  of  the  defendant,  in  order  to  prevent  tres- 
uiss  by  gi]3sies  and  other?!  on  the  open  land.  The 
Dent  de  Lion-road  was  approved  and  allowed  by 
the  Metropolitan  Board  of  Works  to  be  formed 
and  laid  out  as  a  new  road  on  the  15th  Dec.  1882. 
Dent  de  Lion-road  has  never  been,  and  only  a 
small  part  of  Fordwych-road  has  been  taken  to  or 
repaired  by  the  plaintiffs,  or  by  any  road  autho- 
rity, as  a  public  nighway. 

5.  Sewers  rates  were  levied  for  five  years  prior 
to  the  1st  Jan.  1856,  in  respect  of  the  wnole  of  the 
property,  of  which  the  defendant  is  such  owner  as 
aforesaid. 

6.  The  total  cost  of  the  said  brick  sewer  was 
ascertained  and  fixed  at  the  sum  of  53292.  3«.  6(2., 
and  the  plaintiffs  have  resolved  that  the  vestry 
should  and  would  bear  one-third  part  share,  and 
they  have  paid  the  same  out  of  rates  levied  by 
them  according  to  law. 

7.  The  plaintiffs  have  further  resolved  that  the 
remaining  two-third  parts  should  be  borne  and 
paid  by  the  landowners  in  the  parish  of  St.  John, 
Hampstead,  in  proportion  to  their  frontage  on  the 
sewer,  to  be  paid  by  them  in  one  sum. 

8.  The  amount  payable  by  the  defendant  in 
proportion  to  his  £rontage,  if  he  is  liable*  in 
respect  of  the  whole  thereof,  is  21621.  0«.  bd. 

The  question  for  the  opinion  of  the  court  was, 
whether  the  sum  of  21o22.  Os.  5e2.,  or  some  part 
thereof,  was  due  and  payable  by  the  dei^ndant  to 
the  plaintiffs. 

The  case  was  heard  on  the  21st  May  1885, 
lefore  Pollock,  B.  and  Manisty,  J.,  who  held,  on 
the  authority  of  PlumHead  Board  of  Works  v. 
British  Land  Company  (32  L.  T.  Rep.  N.  S.  94 ; 
L.  Bep.  10  Q.  B.  203),  that,  as  to  the  sum  of 
39Z.  6a,  3d.  charged  in  respect  of  the  forty  feet 
frontage  to  the  Dent  de  Lion-road,  the  defen- 
dant was  not  liable;  but,  with  regard  to  the 
remainder  of  the  plaintiffs  claim,  that  the 
case  was  governed  by  Sauoyer  v.  Vestry  of  Pad- 


dingion  (33  L.  T.  Eep.  N.  S.  662 ;  L.  B^Bp.  6  Q.  B. 
164),  and  gave  judgment  for  the  plaintiffs. 
The  defendant  appealed. 

The  following  are  the  statutory  provisions  on 
which  the  decision  of  the  Gourt  of  Appeal 
turned  :— 

By  the  Metropolis  Management-  Amendment 
Act  1862  (25  &  26  Vict.  c.  102),  s.  2,  where 
any  sewer  is  constructed  for  the  drainage  of 
any  "new  street."  the  expense  of  constructing 
the  sewer  is  to  be  defrayed  by  the  owners  of  the 
street  and  of  the  land  bounding  or  abutting  on 
such  street. 

By  sect.  53,  where  a  sewer  is  constructed  in  a 

street  in  which  previously  there  had  been  no  sewer 

or  only  an  open  sewer,  but  where  sewers  rates  have 

been    leviea    previously,  the  expense  is    to  be 

defrayed  in  part  only  by  the  owners  of  the  houses 

situate  in  and  of  the  land  bounding  and  abutting 

on  such  street : 

Provided  that  no  stroet  or  property  in  reapeot  of 
which  Bewera  rates  have  been  levied  for  five  years  prior 
to  the  1st  day  of  Janna^  1856  shall  be  sabjeot  to  be 
charged  under  the  provision  contained  in  this  section. 

By  sect.  112 : 

The  word  '*  street  *'  shall  be  deemed  to  apply  to'and 
inclnde  the  sabjeot-matters  specified  in  sect.  250  of  the 
Metropolis  Management  Act  1855.  .  .  .  The  expres- 
sion *'  new  street "  shall  «pply  to  and  mdnde  all  streets 
hereafter  to  be  formed  or  laid  out 
(i.e.,  %fter  the  7th  Aug.  1862). 

By  the  Metropolis  Management  Act  1855  (18  & 

19  Vict.  c.  120),  s.  250 : 

The  word  "street"  shall  apply  to  and  include  any 
highway,  except  the  carriage  way  of  any  turnpike 
road. 

Nov.  21  and  23. — LunUey  Smith,  Q.C.  and  J".  G. 
Wood,  for  the  defendant,  in  support  of  the  appeal. 
— ^The  defendant  is  not  liable  to  any  part  of  these 
expenses.  In  the  first  place,  the  Edgware-road  at 
the  place  in  question  is  not  a  "  street "  within  the 
meaning  of  the  statutes.  If  this  view  is  not  correct, 
it  is  a  "  new  street,"  and  the  defendant  is  exempted 
by  the  proviso  in  sect.  53  of  the  Act  of  1862, 
because  sewers  rates  had  been  levied  for  five  years 
prior  to  the  1st  Jan.  1856.  The  word  "  street  " 
m  sect.  53  is  large  enough  to  include  new  streets, 
and  there  is  notmng  to  limit  it  to  old  streets.  This 
is  the  correct  construction,  and  was  adopted  by 
the  Court  of  Exchequer  in  Vestry  of  8t,  Qiles, 
Gamberwell,  v.  Weller  (L.  Eep.  6  Q.  B.  168,  note), 
and  by  the  Gourt  of  Appeal  from  inferior  courts 
in  Sheffield  v.  Ftdham  Vestry  (1  Ex.  Div.  395). 

PhUhrick,  Q.G.  (W.  English  HarHson  with  him) 

for  the  plaintiffs. — ^The  road  became  a  "  street " 

in  1872,  when  it  ceased  to  be  a  turnpike  road,  and 

therefore  is  a  **  new  street "  by  sect.  112  of  the 

Act  of  1862 : 

Robinson  v.  Local  Board  of  Barton  EccUa,  46  L.  T. 
Bep.  N.  S.  193;  47  L.  T.  Eep.  N.  S.  286  ;  50  L.  T. 
Bep.  N.  S.  57 ;  21  Ch.  Div.  621 ;  8  App.  Cas.  798. 

The  defendant  is  liable  under  sect.  52,  which 
expressly  applies  to  "  new  streets."  Sect.  53  uses 
the  word  "  street,"  and  must  be  taken  to  apply 
to  something  different  from  sect.  52 ;  it  therefore 
does  not  include  new  streets.  This  was  decided 
by  the  Court  of  Queen's  Bench  in  Sawyer  v. 
Vestry  of  Paddimfton  (23  L.  T.  Eep.  N.  S.  662 ; 
L.  Eep.  6  Q.  B.  164). 

Lwmley  SmW^  Q.G.  replied. 

Our.  ad/v*  vtilL 
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Dec.  18. — ^The  following  judgments  were  de- 
livered :— - 

Lord  EsHER,  M.R. — ^The  defendant,  who  is 
appealing  from  a  judgment  by  which  he  has  been 
held  liable  to  pay  for  part  of  the  cost  of  a  sewer, 
is  the  owner  of  land  bordering  on  the  Edgware- 
road.  That  road  was  formerly  a  turnpike  road, 
but  when  the  turnpike  was  abohshed  it  became  a 
mere  highway.  The  defendant,  therefore,  is  the 
owner  of  land  bordering  on  a  highway.  The 
sewer  in  question  is  intended  to  be  used  for  the 
draining  of  the  hous^es  which  will  be  built  in  the 
neighbourhood,  and  it  drains  the  houses  now 
existing.  The  defendant  owns  a  lon^  strip  of 
land  by  the  side  of  the  highway,  which  is  not 
built  on,  and  that  part  of  the  highway  would 
hardly  be  called  a  street  in  the  ordinary  sense. 
The  order  for  payment  of  the  cost  of  the  sewer 
was  made  under  sect.  52  of  25  &  26  Vict.  c.  102.  It 
is  argued  for  the  defendant  that  the  road  is  not  a 
"  street,"  and  that  if  it  is  a  "  street"  it  is  a  " new 
street,"  because  the  turnpike  has  been  taken  away 
since  1862,  and  that  the  last  clause  of  sect.  53 
exempts  him  from  liability.  The  question  what 
is  a  *' street "  depends  on  sect.  112  of  the  same 
Act,  and  sect.  250  of  the  Act  of  1855  (18  &  19 
Yict.  c.  120).  Beading  the  definition  contained 
in  those  sections,  it  seems  to  me  that  this  road  is 
a  highway,  and  therefore  the  moment  it  ceased  to 
be  a  turnpike  road  it  became  a  "  street."  The 
road  also  seems  to  me  to  be  a  "  new  street "  within 
the  meaning  of  sect.  112,  because  the  turnpike 
has  been  abolished  since  1862,  and  I  think  also 
that  it  was  a  street  in  which  there  had  previously 
been  only  an  open  sewer,  or,  if  this  was  ndt  so, 
there  was  no  sewer.  The  question  therefore  turns 
on  sect.  53,  and  it  comes  to  this,  whether  we 
ought  to  follow  the  decision  of  the  Court  of 
Queen's  Bench  in  one  case,  or  the  decisions  of  the 
Court  of  Exchequer  and  the  Court  of  Appeal  from 
inferior  courts  in  two  cases  as  to  the  meaning  of 
sect.  53.  What  we  have  to  determine  is,  whether 
that  section  includes  and  applies  to  "new 
streets"  as  well  as  other  streets.  I  think  we 
ought  to  read  the  language  of  the  statute  in  its 
natural  sense  unless  there  is  something  to  show 
that  it  ought  to  be  read  in  some  different  sense. 
The  word  "street"  would  prima /ocie  include  all 
streets  whether  old  or  new,  and  the  words  of  sect. 
53  are,  "  Where  any  sewer  shall  be  constructed 
.  .  .  .  in  a  street."  I  find  nothing  to  justifv 
us  in  reading  the  language  otherwise  than  accord- 
ing to  its  ordinary  meaning,  or  inserting  the  word 
"  old  "  before  the  word  "  street."  If  this  is  so,  it 
becomes  immaterial  to  consider  whether  the 
Edgware-road  is  an  old  or  new  street,  for  the 
provisions  of  sect.  53  apply  equally  to  both  kinds 
of  streets.  We  have  to  choose  between  the 
decision  of  Bramwell,  B.  and  Denman,  J.  in 
Sheffield  v.  The  Fulluim  Board  (1  Ex.  Div.  395), 
and  that  of  Blackburn  and  Lush,  JJ.  in  Sawyer  v. 
The  Vestry  of  Paddington  (23  L.  T.  Rep.  N.  S. 
662 ;  L.  Bep.  6  Q.  B.  164),  and  for  the  reasons  I  have 
given  I  agree  with  Sluffield  v.  Tlie  Fulham  BooArd, 
and  dissent  from  the  view  adopted  by  the  Court 
cf  Queen's  Bench.  It  follows  that  the  defendant 
in  the  present  case  is  not  liable,  and  the  judg- 
ment of  the  Divisional  Court,  so  far  as  it  is  in 
favour  of  the  plaintiffs,  must  be  reversed. 

Cotton,  L.J. — I  am  of  the  same  opinion.  There 
are  two  points :  first,  whether  this  road  is  or  is 


not  a  **  street "  within  the  meaning  of  the 
statutes ;  and,  if  it  is,  secondly,  whether  it  comes 
under  sect.  52  or  sect.  53  of  the  Act  of  1862.  I 
agree  with  the  Master  <A  the  Bolls  that  the  road 
is  not  what  is  called  a  street  in  ordinary  language, 
but  that  when  the  turnpike  was  taken  away  it 
came  within  the  definition  in  sect.  250  of  the  Act 
of  1855,  and  so  became  a  "  street "  within  the 
meaning  of  the  statutes.  Then  we  find  that 
there  are  conflicting  decisions  as  to  the  cons  truction 
of  sect.  53,  and  we  must  adopt  the  view  which  we 
think  correct.  If  sect.  53  only  applies  to  an  old 
street,  then  sect.  52  will  apply  to  the  road  in 
question,  which  is  a  "  new  street."  In  support  of 
tnis  view  it  is  urged  that,  because  sect.  52  applies 
expresslv  to  "new  streets,"  it  must  have  oeen 
intended  that  sect.  53  should  apply  to  something 
different,  and  therefore  the  latter  section  applies 
only  to  old  streets.  But,  if  sect.  53  is  construed 
according  to  the  ordinary  meaning  of  the  language 
used,  it  will  applv  both  to  old  and  new 
streets  —  not  to  all  old  or  all  new  streets, 
but  only  to  such  streets  as  are  specified  in  the 
section.  I  think  it  is  a  reasonable  construction 
to  hold  that  sect.  52  applies  to  "new^  streets" 
generally,  except  such  "  new  streets  "  as  come 
within  the  terms  of  sect.  53.  I  am,  therefore, 
of  opinion  that  sect.  53  does  apply  to  the  present 
case,  and,  as  it  is  stated  in  paragraph  o  of  the 
special  case  that  sewers  rates  were  levied  for  five 
years  prior  to  the  1st  Jan.  1856,  the  proviso  at  the 
end  01  the  section  exempts  the  defendant  from 
liability,  and  this  appeal  ought  to  be  allowed. 

BowEN,  L.J. — I  am  of  the  same  opinion.  This 
is  not  a  street  in  the  popular  sense  of  the  term 
but  the  Legislature  has  included  under  the  defi* 
nition  of  "  street "  not  only  that  which  is  a  street 
in  the  popular  sense,  but  also  those  roads  which 
have  become  streets  by  virtue  of  the  statutes,  and 
this  highway  became  a  "  street "  when  the  turn- 
pike was  taken  away.  Then  we  have  to  decide 
whether  this  "  street "  falls  under  sect.  53  of  the 
Act  of  1862  or  not.  According  to  the  plain 
meaning  of  the  words,  if  we  read  m  nothing  that 
is  not  in  the  section,  it  would  be  included ;  and  I 
think  we  ought  never  to  read  in  words  that  do  not 
occur  in  a  statute  unless  driven  by  necessity, 
which  is  not  the  case  here.  I  therefore  prefer  the 
decisions  of  the  Court  of  Exchequer  and  of  the 
Court  of  Appeal  from  inferior  courts  to  the 
decision  of  the  Court  of  Queen's  Bench ;  and  I 
agree  with  the  Master  of  the  Bolls  and  Cotton, 
L.J.,  that  the  defendant  is  not  liable,  and  is 
entitled  to  judgment.  ^^^j  ^j^^^ 

Solicitor  for  the  plaintiffs,  W,  Qrihhle. 
Solicitors  for  the  defendant,  A,  F.  and.  B.  W, 
Tweedie. 
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Wednesday,  March  24, 1886. 

(Before  Lord  Eshee,  M.B.,   and  Lindley  and 

LoPBs,  L. JJ.) 

The  HiDLAiTD  Eail^tay  Company  (apps.)  v. 
Watton  (reap.),  (a) 

APPEAL  PEOH  THE   QUEEN's  BENCH  DIVISION. 

Local  government — Street — Private  road — Turn' 
pike  road — Apportionment  hy  surveyor,  dispute 
as  to--Public  Health  Act  1876  (38  ^  39  Vict, 
c.  55),  ss.  4, 150, 179,  257,  268. 

The  appellants,  being  frontagers  upon  a  road, 
were  summoned  by  the  urban  authority  for 
the  nonpayment  of  tlis  proportion  of  the  ex- 
penses of  UveUing,  paving,  ^c,  the  road,  appor- 
tioned  by  the  surveyor  of  tlie  local  board  as 
payable  by  them.  There  ioere  on  one  side  of 
the  road  buiMings  a/nd  lines  of  rails,  and 
on  the  other  side  continuous  rows  of  houses  and 
shops,  ihe  only  access  to  which  was  over  the  road. 
The  proprietors  of  the  road  had  erected  gates  or 
bars  at  several  places  along  the  road,  at  which 
they  took  toUs  for  vehicles,  horses,  and  cattle 
passing  along  the  same.  Such  toUs  were  not  taken 
by  vi/rtue  of  any  Act  of  Parliament,  TJie  prO' 
prietors  had  executed  whatever  repairs  had  been 
done  to  the  road  for  thirty  years. 

Seld,  that  the  road  in  question  was  a  street 
withif^  the  meaning  of  sect,  150  of  the  Public 
Health  Act  lS7b, 

Held  furtJier,  that  if  the  appeUants  disputed  the 
amount  of  frontage  upon  which  they  ivere  liaMe  to 
contrtbtUe,  their  proper  and  only  course  would  have 
been,  within  three  months  of  service  of  the  notice, 
to  have  disputed  the  apportionment,  a/nd  either  to 
have  gone  to  arbitration  or  to  have  appealed  to 
the  Local  Oovemment  Board,  under  sect.  179  or 
sect.  268  of  the  Public  Health  Act  1875,  and 
therefore  evidence  to  show  that  the  apportiowment 
was  incorrect  was  riglUly  retjected. 

Judgment  of  MatJiew  and  Smith,  JJ,  affirmed. 

This  ¥ras  a  special  case  stated  W  the  police 
magistrate  for  the  district  of  West  Ham,  in 
Essex,  sitting  at  the  West  Ham  Folice-conrt, 
nnder  20  &  21  Vict.  c.  43,  and  42  A  43  Vict. 
c49. 

1.  The  appellants  were  summoned  by  the  re- 
spondent, who  was  a  collector  of  the  West  Ham 
Local  Board,  duly  authorised  in  that  behalf,  for 
noni^ayment  of  the  sum  of  1386Z.  14«.  lOd.,  the 
particulars  of  the  respondent's  claim  being  as 
lollows:  North  Woolw.ich-road,  being  a  street 
within  the  urban  district  of  West  Ham,  in  the 
county  of  Essex,  not  having  been  levelled,  paved, 
metalled,  flagged,  channelled,  and  made  good  to 
the  satisfaction  of  the  West  Ham  Local  Board,' 
being  the  urban  authority  for  the  said  district, 
and  the  said  local  board  having  by  notice  in 
writing  to  the  respective  owners  or  occupiers  of 
the  premises  fronting,  adjoining,  or  abutting  on 
such  part  of  the  said  street  so  required  to  be 
levelled,  paved,  metalled,  flagged,  channelled,  and 
made  good,  required  them  to  level,  pave,  meta], 
flag,  channel,  and  make  good  the  same,  within 
the  time  specnfied  in  such  notice ;  and  such  notice 
not  having  been  complied  with,  the  said  local 
board  directed  their  surveyor  to  apportion  the 
estimated  expenses  of  so  levelling,  paving,  metal- 
ling,  flagging,  channelling,  and  making  good  such 

M  B«ported  bj  F.  A.  Oeailshsuc  Mid  P.  B.  Hctohzms,  Eiqn., 
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street,  among  the  said  owners  or  occupiers  of 
premises  so  fronting  the  same,  and  the  said 
surveyor  did  settle  the  proportion  of  such  afore- 
said expenses  payable  by  tne  said  appellants  as 
being  owners  of  premises  fronting,  adjoining, 
or  abutting  upon  the  before-mentioned  street  in 
default  as  aforesaid,  according  to  the  frontage  of 
their  said  premises,  at  the  sum  of  1386^.  140.  lOd., 
and  on  the  Ist  Feb.  1885  a  notice  was  served 
upon  the  appellants  demanding  payment  of  the 
said  sum  of  13862. 14«.  lOd.  which  the  appellants 
had  neglected  to  pay. 

2.  At  the  hearing  of  the  said  summons  the 
said  magistrate  made  the  order  for  payment  asked 
for,  dat^  the  8th  Au^.  1885,  and  the  appellants 
having  duly  asked  him  to  state  a  case  for  the 
opinion  of  the  Queen's  Bench  Division  he  re« 
fused  so  to  do,  and  on  the  same  day  he 
gave  a  certificate  as  required  by  the  statute 
42  &  43  Vict.  c.  49,  and  20  &  21  Vict.  c.  43,  that 
the  application  of  the  appellants  was  merely 
frivolous.  The  Queen's  Bench  Division  having 
made  an  order  that  he  should,  upon  two  of  the 
questions  raised  by  the  appellants,  namely,  those 
hereinafter  submitted,  state  a  case  for  the  opinion 
of  the  said  court,  he  thereupon  stated  the  same. 

3.  The  proceedings  taken  against  the  appel- 
lants were  under  the  provisions  of  the  Public 
Health  Act  1875,  and  of  the  30th  section  of  the 
Local  Board  of  Health  for  West  Ham  in  Essex 
Extension  of  Powers  Act  1867,  a  copy  of  which 
section  of  the  last-mentioned  Act  is  as  follows : 

When  the  sftid  board  shall,  nnder  the  provisions  of  the 
60th  section  of  the  Pablio  Health  Act  1848,  have 
given  notice  in  writing  to  the  owners  or  occupiers  of 
the  premises  fronting,  adjoining,  or  abutting  on  any 
street,  or  any  part  thereof,  requiring  them  to  sewer, 
level,  pave,  fla^,  or  channel  such  street,  or  any  part 
thereoi,  and  suon  notices,  or  any  of  them,  have  not  been 
complied  with,  it  shall  be  lawful  for  the  board  to  direct 
their  surveyor  to  apportion  the  estimated  expenses  of 
sewerinflT,  levelling,  paving,  flagging,  or  channelling 
such  street,  or  the  part  or  parts  thereof  requiring  to  be 
so  sewered,  levelled,  ^ved,  flagged,  or  channelled, 
including  the  cost  of  pavm^the  point  at  the  intersection 
of  streets,  and  aU  other  incidental  costs  and  charges, 
among  the  said  owners  or  occupiers  of  the^  premises  so 
fronting,  adjoining,  or  abutting  on  the  said  street,  or 
such  pfiucts  thereof  so  requiring  to  be  sewered,  or  other- 
wise made  good  as  aforesaid,  and  such  expenses  so 
apportioned  may  be  recoverable  either  before  the  work 
shall  be  commenced,  during  its  progress,  or  after  its 
completion,  and  the  same  may  be  recoverable  from  the 
present  or  any  future  owner,  either  by  action^  at  law  or 
m  a  summary  manner  before  a  justice  or  justices  of  the 
peace  at  t^e  option  of  the  said  board. 

All  the  proceedings  with  regard  to  notice  to 
repair  and  notice  of  the  apportionment  and 
demand  of  payment  were  duly  taken,  and  the 
date  of  the  said  notice  of  apportionment  and 
demand  was  the  14th  Feb.  1885. 

4.  The  North  Woolwich-road  is  a  road  which 
runs  in  a  south-easterly  direction  from  the 
Barking-road,  in  the  said  district,  to  North 
Woolwich  beyond  the  said  district,  and  so  far  as 
relates  to  these  proceedings,  ends  at  the  boundary 
of  the  said  district.  There  are  on  the  southern 
side,  for  so  much  as  is  in  the  said  district,  build- 
ings and  lines  of  rails.  On  the  opposite  side  of 
the  road  there  are  in  many  places  continuous 
rows  of  houses  and  shops,  the  only  access  to 
which,  except  in  places  where  there  is  a  dedicated 
footpath,  is  over  the  said  road,  and  these  roads 
are  mtersected  by  streets  at  right  angles  to  the 
said  road.    The  said  road  leads  from  and  through 
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a  populous  part  of  the  diatrict  of  West  Ham  to 
the  docks  and  warehouses  of  the  London  and 
St.  Katherine  Docks  Company. 

5.  The  appellants  are  the  owners  of  land  and 
premises  fronting,  adjoining,  or  abutting  on  the 
said  road. 

6.  It  was  proved  and  found  that  an  association 
of  gentlemen,  called  the  North  Woolwich  Land 
Company,  who  were  the  proprietors  of  the  road 
in  question,  had  erected  eates  or  bars  at  several 
places  along  the  said  road  at  which  they  demand 
and  take  sums  of  money,  fixed  from  time  to  time 
by  the  said  company,  from  persons  using  the 
carriage  way  for  vehicles,  horses,  and  cattle.  It 
did  not  appear  that  the  North  Woolwich  Land 
Company  ever  exercised  any  choice  or  restriction 
in  the  kind  of  traffic  passing  along  the  road,  or 
that  they  ever  ref  useci  permission  to  anyone  to 
pass,  so  long  as  such  sums  of  money  were  paid. 
There  was  evidence  that  omnibuses  were  accus- 
tomed to  pass  along  the  road.  Foot-passengers 
are  not  charged,  but  use  the  footway  without 
interference.  The  said  North  Woolwich  Land 
Company  have  from  time  to  time  executed  what- 
ever repairs  were  done  to  the  road,  and  have 
taken  the  sums  of  monny  aforesaid  for  a  period 
of  about  thirty  years.  It  was  also  proved  that 
some  owners  of  frontage  of  land  pay  equally  with 
the  public,  but  other  such  owners  do  not,  and 
that  the  f^Ates  were  existing  and  the  moneys  taken 
at  the  tmie  of  the  proceedings.  It  was  proved 
that  such  moneys  were  not  taken  by  virtue  of 
any  Act  of  Parliament,  but  no  evidence  was  given 
as  to  the  authority  of  the  said  North  Woolwich 
Land  Company  to  erect  these  gates  or  to  take  the 
moneys,  nor  of  there  being  any  obligation  on  them 
to  repair  the  road.  The  road  was  made  about 
thirty  years  ago. 

7.  The  appellants  contended  that  the  road  was 
not  a  street  within  the  meaning  of  the  Public 
Health  Act  1875,  sect.  150,  and  the  above- 
mentioned  Local  Board  of  Health  for  West  Ham 
in  Essex  Extension  of  Powers  Act  1867, 
sect.  30,  and  that  the  word  street  in  these  sections 
was  not  applicable  to  a  private  road  over  which 
the  owners  of  frontage  land  had  no  right  of  user, 
and  which  neither  they  nor  the  local  board  had 
any  legal  right  to  enter  upon,  or  to  do  thereon 
the  work  for  which  the  money  was  demanded, 
and  where  the  repairs,  if  executed,  would  not  be 
for  the  benefit  either  of  these  owners  or  of  the 
general  public,  but  would  only  relieve  the  North 
Woolwich  Land  Company  of  the  lexpense  of  ) 
repairing  their  private  road, 

8.  The  magistrate  found  as  a  fact  that  the  North 
Woolwich-road  was  a  street,  and  was  not  a  high- 
way repairable  by  the  inhabitants  at  large.  He 
also  found  as  a  fact  that  the  road  was  not  a  turn- 
pike road. 

9.  A  further  objection  was  taken  on  the  part  of 
the  appellants  which  affected  them  only,  and  not 
the  other  landowners.  They  contended  that  the 
amount  apportioned  by  the  surveyor  to  be  paid 
by  them  could  not  be  recovered»  because  (a^  they 
said)  they  had  been  assessed  in  respect  of  a  large 
frontage,  part  of  which  was  separated  from  the 
said  road  by  the  Great  Eastern  Eailway  in  one 
place,  and  piart  in  another  place  by  the  embank- 
ment that  raised  the  road  and  the  railway  to  the 
level  necessary  for  passing  over  a  swing  bridge, 
and  they  put  in  a  letter  which  was  as  follows : 


Derby,  Maroh  27. 1885.— Dear  Sir,— Beferring  to  the 
notioes  dated  the  4th  Deo.  1884  and  the  16th  Boo.  1881 
relative  to  the  repairs  of  the  North  Woolwioh-roed,  I 
beg  to  inform  you  that  this  oompany  objeots  to  pay  saj 
portion  of  the  oost  of  the  road  whioh  is  out  off  from 
their  property  by  the  dooks  branch  of  the  Qreat  Eastern 
Bailway.— Yoors  truly  (Signed)  J.  T.  Gbatton.  F.  K. 
Hilloary.  Esq.,  5,  Fenohnrcn-bmldings,  London,  E.C. 

The  notices  referred  to  in  this  letter  were  notioes 
to  make  good  the  road  in  front  of  the  appellants* 
premises.  The  letter  contains  no  reference  to  any 
apportionment  of  expenses. 

10.  The  magistrate  held  that  this  letter,  though 
written  within  three  months  of  the  date  of  we 
apportionment,  was  not  a  dispute  of  the  apportion- 
ment within  the  meaning  of  the  257th  section  of 
the  Public  Health  Act  1875,  and  that  the  appel- 
lants had  not  taken  the  necessary  steps  to  contest 
the  apportionment  either  by  proceeding  under 
the  179th  section,  which  refers  to  arbitration,  or 
by  appealing  to  the  Local  Gk>vemment  Board 
under  the  2^th  section,  and  that  the  mere  writing 
of  this  letter  was  not  sufficient.  He  therefore 
found  that  they  were  concluded  by  the  apportion- 
ment, and  he  declined  to  hear  any  evidence  in 
contradiction  of  the  apportionment,  nor  would  he 
allow  the  appellants  to  give  evidence,  though 
tendered  by  them,  as  to  the  nature  and  position 
of  their  property,  or  of  the  line  of  the  Great 
Eastern  lutilway  Company,  or  of  the  embankment 
before  referred  to,  or  to  prove  that  part  of  their 
property  was  not  fronting  the  said  road,  or  in 
any  other  way  to  show  that  they  had  been,  in 
resoect  of  such  part  of  their  ro  ertv.  assessed 
as  owners  of  land  fronting  the  said  road, 
whereas  (as  they  said)  they  were  not  so  within 
the  meaning  of  the  above-mentioned  Acts. 

It  was  not  disputed  that  the  appellants  were  the 
owners  of  some  land  fronting  the  road,  and  the 
magistrate  considered  that  the  evidence  offered 
merely  tended  to  show  that  the  surveyor  had  not 
correctly  apportioned  the  expenses  of  making 
good  the  road,  and  that  this  was  a  matter  whicm 
ne  had  no  jurisdiction  to  inquire  into. 

11.  The  questions  for  the  court  are:  (1)  Was 
there  evidence  for  the  magistrate  finding  as  he 
did,  that  the  North  Woolwich-road  was  a  street? 
(2)  Was  he  right  in  holding  that  the  surveyor's 
apportionment  was  conclusive?  and  (3)  Was  he 
right  in  rejecting  evidence  tendered  by  the  appel- 
lants as  set  forth  in  paragraph  10  ? 

March  5. — Castle  (Jelf^  Q.C.  with  him)  for  the 
appellants.  —  It  is  submitted  that  the  North 
Woolwich-road  is  not  a  street,  and  that  there- 
fore the  appellants  are  not  within  the  jurisdiction 
of  the  local  board.  If  they  are  not  within  the 
jurisdiction  and  are  mere  strangers,  then  the 
order  of  the  local  board  is  void : 

London  and  North»Westem  Railway  Company  t. 
Buckmaster,  88  L.  T.  Bep.  N.  8.  329 ;  X.  Bep. 
10  Q.  B.  4Ai. 

A  rate  is  conclusive  if  there  is  liability,  but  the 
liability  may  be  disputed  at  any  moment.  The 
serious  point  to  be  argued  in  this  case  is  whether 
the  North  Woolwich-road  is  a  street  or  not.  The 
judges  have  taken  many  different  view8«  which 
are  quite  irreconcilable,  as  to  the  question  of 
what  is  a  street.  As  defined  in  the  interpretaticm 
clause  (sect.  4)  of  the  Public  Health  Act  1875, 
"  street  includes  any  highway  (not  being  a  turn- 
pike road)  and  any  public  bridge  (not  being 
a  county   bridge;,   and   any  nNM,   lane,  foot- 
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my,  square,  court,  alley,  or  passage,  whether  a 
thoroughfare  or  not."  The  interpretation  put  by 
the  House  of  Lords  upon  that  definition  is,  that 
it  must  be  taken  in  the  natural  and  popular  sense 
of  the  word  street : 

Bobifiion  t.  The  Local  Board  of  Barton-Eecles, 
50  L.  T.  Bep.  N.  8.  57;  8  App.  Cas.  798 ; 

Pound  T.  Plumatead  Boatd  of  WorkM,  25  L.  T.  Bep. 
N.  S.  461 ;  L.  Bep.  7  Q.  B.  188, 194; 

Baker  t.  The  Mayor  of  PorUmouth,  87  L.  T.  Bep. 
N.  S.  822 ;  8  Ex.  Biv.  157. 

The  ordinary  popular  sense  of  the  word  "  street "  is 
a  place  laid  out  oy  the  building  owner  as  a  means 
of  access  to  his  property : 

Ball  ▼.  The  Corporation  of  Bootle,  44  L.  T.  Bep. 
K.  S.  878. 

It  is  submitted  that  the  road  in  question  is  nob  a 
street,  because  it  is  not  an  access  to  the  houses 
laid  oat  by  the  building  owner.  Moreover,  there 
has  been  no  dedication  of  this  thoroughfare.  If, 
as  in  this  case,  a  road  is  barred  off  at  both  ends 
bj  gates,  and  people  and  the  owners  of  the  houses 
have  not  a  right  to  go  through,  then  it  is  not  a 
street.  A  single  eate  across  a  street  does  not  bar 
out  tbe  pubbc,  but  simply  makes  two  alleys 
abnttine  on  each  other.  But  here  we  haye  the 
public  barred  out  at  both  ends,  which  prevents 
this  being  a  street.  The  next  point  is,  that  this 
is  a  turnpike  road,  being  a  road  over  which  gates 
have  been  erected,  and  where  tolls  are  taken : 

Noriham  Bridge  and  Roads  Company  v.  London  and 
Southampton  Baihoay  Company,  6  M.  ft  W.  428. 

The  distinctive  mark  of  a  turnpike  road  is  the 
right  ^not  necessarily  parliamentary)  to  turn  back 
a^one  who  does  not  pay  the  tolls.  The  Act  of 
4  Geo.  4,  c.  95,  s.  90,  expressly  recognises  that  such 
roads  are  turnpike  roads.  It  is  also  contended 
that  this  road  never  came  under  the  urban 
authority  at  all.  Sect.  149  of  the  Public  Health 
Act  1875  says  that  '*  all  streets  being,  or  which 
at  any  time  become,  highways  repairable  by  the 
inhabitants  at  large  within  any  urban  district, 
shall  vest  in  and  be  under  the  control  of  the 
urban  authority  ;*  but  there  is  no  section  vesting 
this  property  in  the  urban  authority.  It  is  therefore 
submitted  that  the  appellants  are  not  frontagers 
within  the  meaning  of  the  Act  at  all,  in  respect 
of  two  plots  of  land  to  which  they  are  assessed ; 
that  this  is  not  a  street  because  there  is  no  free 
aooees  u[)on  it ;  and  that  it  is  a  turnpike  road. 
He  also  cited 

Reg,  v.  Burindon  Local  Board,  40  L.  T.  Bep.  N.  S. 
mi  4  Q.  B.  Div.  805. 

Wood  Hill  (PhUbneh  Q.O.  and  Phvpsan  with 
him)  for  the  respondent. — ^This  road  is  a  street 
within  sect.  150  of  the  Public  Health  Act  1875, 
thou6:h  it  is  not  a  street  within  sect.  149,  which 
is  a  Afferent  section,  and  for  a  different  purpose. 
The  fact  that  the  public  may  be  barred  out  does 
not  prevent  it  being  a  street  within  sect.  150  of 
the  Act : 

Aueterherry  v.  Corporation  of  Oldham,  58  L.  T.  Bep. 
K.  S.  543;  29  Ch.  Div.  750. 

There  the  private  owners  did  exactly  what  they 
have  done  here;  they  put  up  toll*bars  and 
exacted  tolls.  Another  authority  on  the  same 
point  is  the  case  of 

Taylor  v.  Corporation  of  Oldham,  85  L.  T.  Bep.  N.  8. 
(tl6;4Ch.&v.895. 

The  word  "street"  in  tbe  Public  Heakh  Act 


extends  to  places  which  are  in  all  respects  private, 
and  over  wnich  the  public  have  no  right.  It  has 
been  argued  by  the  other  side  that,  because  it  had 
not  been  dedicated,  it  was  not  a  street ;  but  the 
authorities  show  that  dedication  is  not  necessary. 
There  may  be  a  private  street;  the  question 
whether  the  public  have  any  rights  over  it  is 
immaterial: 

Veetry  of  8t,  Mary,  Islington,  v.  Barrett,  80  L.  T. 
Bep.  N.  S.  11 ;  L.  Bep.  9  Q.  B.  278. 

There  need  be  no  dedication  whatever  to  the 
public,  so  as  to  constitute  a  street  within  the 
meaning  of  the  Public  Health  Act  1875.  Again, 
this  is  not  a  turnpike  road,  because  the  tolls  were 
not  originated  by  Act  of  Parliament,  nor  is  it  a 
road  vested  in  trustees  by  Act  of  Parliament, 
whose  duty  it  is  to  keep  it  in  repair.  It  is  a  local 
Act  of  Parliament  which  gives  the  local  board 
power  to  do  what  they  have  done,  and  the  local 
Doard  have  no  power  to  get  the  money  first ;  they 
must  do  the  work  and  expend  the  money,  and 
then  come  upon  the  frontagers  for  payment.  The 
appellants  have  not  objected  to  the  apportion- 
ment, and  the  magistrate  has  nothing  to  do  with 
the  apportionment;  no  one  but  the  surveyor  is 
the  person  to  make  the  apportionment.  If  they 
object  to  the  apportionment,  they  are  bound  to 
do  so  within  three  months,  under  sect.  257  of  the 
Public  Health  Act  1875.  Then  the  question  of 
apportionment  goes  to  arbitration,  and  not  before 
the  magistrates  at  all : 

Wake  V.  The  Mayor  of  8h€(gield,  50  L.  T.  Bep.  N.  S. 
76;'12Q.  B.  Diy.142. 

If  the  appellants  denied  that  they  had  any  land 
in  the  neighbourhood  at  all,  then  the  case  would 
be  one  for  the  magistrate : 

Hesketh  v.  Local  Board  of  Atherton,  29  L.  T.  Bep. 
K.  8.580;  L.  Bep.  9Q.B.4. 

Castle,  in  reply,  cited 

West  y.  DowMMvn,  42  L.  T.  Bep.  N.  S.  340;  14  Gh. 
Div.  111. 

MA.THZW,  J.— Our  jud^ent  must  be  for  the 
respondent.  The  first  pomt  raised  on  the  special 
case  is,  whether  the  roadway  in  question  is  a 
street  within  the  meaning  of  the  Public  Health 
Act  1875.  The  question  whether  it  is  a  street 
or  not  is  a  question  of  fact  to  be  determined 
b^  the  magistrate.  The  magistrate,  by  the 
direction  of  this  court,  has  set  out  the  facts 
of  the  case,  and  has  stated  to  us  the  grounds 
upon  which  he  came  to  the  conclusion  that 
this  was  a  street.  The  case  states  that:  ''The 
North  Woolwich-road  is  a  road  which  runs  in  a 
south-easterly  direction  from  the  Barking-road 
to  North  Woolwich,  and  so  far  as  relates  to  these 
proceedings  ends  at  the  boundary  of  the  said 
district.  There  are  on  the  southern  side,  for  so 
much  as  is  in  the  said  district,  buildings  and 
lines  of  rails.  On  the  opposite  side  of  the  road 
there  are  in  many  places  continuous  rows  of 
houses  and  shops,  the  only  access  to  which,  except 
in  places  where  there  is  a  dedicated  footpath,  is 
over  the  said  road,  and  these  rows  are  inter- 
sected by  streets  at  right  angles  to  the  said  road. 
The  said  road  leads  from  and  through  a  populous 
part  of  the  district  of  West  Ham  to  the  docks 
and  warehouses  of  the  London  and  St.  Eatherine's 
Dock  Company."  It  also  appears  that  the  road 
is  0¥med  by  private  gentlemen,  and  that  gates 
and  bars  hava  been,  erected  adi  idiioh  bave^  oeen 
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demanded  sums  of  mouey,  fixed  from  time  to 
time  hj  the  company,  from  persons  using  the 
carriage  way  for  horses  or  yenicles,  but  it  does 
not  appear  that  the  North  Woolwich  Land  Com- 
pany have  exercised  any  choice  or  restriction  in 
the  kind  of  traffic  passing  along  the  road;  the 
foot-passengers  are  not  charged,  but  are  allowed 
to  use  the  road  without  interference.  Upon  these 
materials  the  learned  magistrate  has  come  to 
the  conclusion  that  this  was  a  street  within  the 
meaning  of  the  Act,  and  I  am  clearly  of  opinion 
that  there  are  ample  grounds  to  justify  this 
conclusion.  A  peculiarity  about  this  way,  how- 
ever, is  that  it  is  a  private  way  in  a  certain  sense, 
which  it  is  said  prevents  its  being  brought  within 
the  operation  of  the  Public  Health  Act.  But  it 
has  been  held  that  private  roads  may  become 
streets,  and  having  become  streets,  they  come 
under  the  operation  of  the  Act,  and  in  my  opinion 
such  a  way  as  this  comes  within  the  interpretation 
clause  contained  in  sect.  4  of  the  Act :  "  A  street 
includes  anv  highway  (not  being  a  turnpike  road), 
and  any  puolic  bridge  (not  being  a  county  bridge), 
and  any  road,  lane,  footway,  square,  court,  alley, 
or  passage,  whether  a  tboroaghfare  or  not." 
Turnpike  roftds  are  excepted  in  that  section,  and 
they  are  extremely  rare  now,  because  by  statute 
they  are  under  the  jurisdiction  of  trustees  who 
are  bound  to  repair  them,  and  therefore  this  is 
an  excellent  reason  for  their  exclusion.  All  we 
know  of  this  road  is,  that  certain  proprietors  have 
chosen  to  lay  it  out,  and  to  charge  tolls  for  its 
use ;  but  it  would  be  incorrect  and  improper  to 
describe  it  as  a  turnpike  road  of  the  class  ex- 
empted bv  this  clause,  because  there  are  none  of 
the  liabilities  of  the  Turnpike  Acts  imposed  upon 
the  trustees  of  privato  roads.  So  much  for  the 
first  point.  Then  it  is  said  that  the  appellants, 
thougn  they  are  frontagers,  are  not  frontagers  to 
the  extent  to  which  they  have  been  assessed,  and 
that  the  magistrate  should  have  held  his  hand 
and  refused  to  enforce  this  order  because  of  their 
statement,  and  that  he  was  bound  to  hear  evi- 
dence for  the  purpose  of  showing  whether  what 
they  suflTgested  was  true  or  not,  and  that  he 
should  have  withheld  his  jurisdiction  in  the 
event  of  that  being  established.  Under  the 
private  Act  the  expenses  of  the  repair  of  the  road 
are  to  be  distributed  amongst  those  persons  who 
own  property  fronting  or  abutting  upon  the  road, 
and  the  extent  of  their  liability  is  to  be  ascer- 
tained by  apportionment,  which  is  the  duty  of 
the  surveyor.  The  objection  of  the  company 
here  is,  that  the  apportionment  is  incorrect, 
because  they  are  made  to  bear  a  part  of  that 
which  should  be  cast  upon  their  neignbour.  The 
meaning  of  that  objection  most  clearly  is,  that 
they  object  to  the  apportionment.  But  the  Act 
points  out  clearly  what  course  should  be  taken  in 
the  event  of  such  objection;  they  must  object  to 
the  apportionment,  and  if  they  adhere  to  their 
objection  and  insist  upon  it,  they  must  have 
recourse  to  arbitration.  If  thev  let  the  time  go 
by  without  taking  such  course,  that  objection  can 
no  longer  be  maintained.  On  both  points,  there- 
fore, it  appears  to  me  that  the  appellants  are 
wrong,  and  the  order  of  the  magistrate  must  be 
upheld. 

Smith,  J. — ^The  first  point  raised  in  this  case 
is,  whether  or  not  the  North  Woolwich-road  is 
a  street  within  the  meaning  of  the  150th  section 
of  the  Public  Health  Act  1875.    There  are  plenty 


of  facts  in  the  case  stated  by  the  magistrate  to 
show  that  this  road  is  a  street  within  the  defini- 
tion laid  down  by  Lord  Selbome  in  the  House  of 
Lords  in  the  case  of  Jtobtnaon  v.  The  Local  Board 
of  Barton-Eccles  (50  L.  T.  Bep.  N.  S.  67 ;  8  App. 
Cob.  798),  and  Mr.  Castle  admitted  that,  if  it  were 
not  something  else,  it  was  a  street  within  the 
meaning  of  sect.  150.  But  it  was  contended  by 
Mr.  Castle  that  it  could  not  be  a  street  within 
the  meaning  of  sect.  150,  because  it  was  inclosed 
by  some  gentlemen  some  thirty  years  ago,  and 
because  there  were  gates  at  each  end  at  which 
tolls  were  collected.  Speaking  for  myself  1  was 
somewhat  taken  by  that  argument;  but  I  am 
convinced  now  that  I  was  wrong  in  allowing 
myself  to  be  taken  in  that  way,  because  it  seems 
to  me  that,  when  sect.  150  is  read  carefully,  it 
clearly  includes  a  street  either  public  or  private, 
and  although  the  late  Master  of  the  Bolls,  Sir 
George  Jessel,  decided  a  case  very  much  like  this 
one,  namely,  the  case  of  ToAflor  v.  The  Corpora- 
tion of  Oldkam  (35  L.  T.  Bep.  N.  S.  696 ;  4  Ch.  Div. 
895),  upon  the  16th  section  of  this  Act,  he  un- 
doubtecQy  holds  that  sect.  150,  as  well  as  sect.  16, 
applies  to  private  as  well  as  public  streets,  and  if 
it  applies  to  private  as  well  as  to  public  streets,  I 
think  it  does  not  make  any  difference  that  there 
are  gates  at  the  ends.  I  am  of  opinion  that 
|>Wma  fcmie  this  road  comes  within  sect.  150;  but 
it  is  said  that  it  is  out  of  it  because  it  is  a 
turnpike  road.  I  cannot  accept  that  argu- 
ment at  all.  Sect.  4  of  the  Public  Health  Act 
1875  says  a  street  shall  include  any  highway, 
not  being  a  turnpike  road.  The  turnpike  there 
made  mention  of  is  a  tnrnuike  road  well  known, 
formed  by  Act  of  Parliament,  maintained  and 
regulated  by  trustees,  both  as  to  repair  and  taking 
tolls.  1  am  of  opinion  that  there  is  no  ground 
for  saying  that  this  road  is  a  turnpike-road 
within  the  meaning  of  the  statute,  and  it  seems 
to  me  that  the  case  of  Ausie^-herru  v.  The  Corpora' 
Hon  of  Oldham  (53  L.  T.  Bep.  IN.  S.  543 ;  29  Ch. 
Div.  750)  gives  us  express  authority  for  saying 
that  a  road  like  this  is  not  a  turnpike  road  within 
the  meaning  of  the  Public  Health  Act  1875.  Now 
we  come  to  the  last  point.  It  is  said  that  the 
Midland  Bailwav  Company  have  been  assessed 
too  heavily  for  the  line  adjoining  and  abutting  on 
this  road.  It  is  said  they  have  been  assessed,  we 
will  assume,  upon  one  hundred  yards  when  they 
ought  only  to  have  been  assessed  upon  fifty. 
The  money  has  been  apportioned  upon  what  the 
surveyor  said  was  theu*  frontage,  and  they  say 
the  assessment  is  wrong.  They  ought  to  have 
disputed  the  apportionment  and  taken  the  remedy 
which  was  open  to  them,  and  instead  of  going 
before  a  magistrate,  they  should  have  gone  to  the 
Local  Government  Board  or  to  arbitration.  But 
they  have  done  nothing  of  the  sort;  they  have 
waited  until  proceedings  were  taken,  ana  th^ 
they  say  that  the  apportionment  is  wrong.  My 
opinion  is  that  they  cannot  do  that.  The  case  of 
Wake  V.  The  Mayor  of  Sheffield  (50  L.  T.  Ben. 
N.  S.  76 ;  12  Q.  B.  Div.  142)  shows  that  the  only 
remedy  they  have,  if  they  want  to  dispute  their 
apportionment  as  being  frontagers  of  some  portion 
01  the  road,  is  either  by  appeal  to  the  Local 
Government  Board  or  by  going  to  arbitration. 
I  think  both  points  fail,  and  the  appeal  should 
be  dismissed. 

The  Midland  Bailway  Company  appealed  from 
this  judgment. 
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March  24.— JeZf,  Q.G.  and  C(utle  for  the  appel- 
lants.— ^In  addition  to  the  authorities  referrea  to 
in  the  court  below  they  cited 

Lord  PMam  y.  PiekerBgill,  1  T.  B.  660 ; 

Mayor  of  Poritmouth  t.  Bmitht  10  App.  Ctm,  864  $ 

S$al§y  Y.  CorponUion  of  BaJtley,  L.  Uep,  19  £q.  875. 

Thilbrick,  Q.C.,  Wood  Hill,  and  FhipBon,  for 
the  respondents,  were  not  called  on. 

Lord  EsHZB,  M.B.  —  The  first  (jaestion  is, 
whether  the  North  Woolwich-road  is  a  street 
within  the  meaning  of  the  Public  Health  Act.  It 
is  necessary  to  look  at  the  definition  given  in  the 
Btatate,  and  to  consider  the  facts  of  the  case,  in 
order  to  ascertain  whether  there  was  any  evidence 
on  which  the  magistrate  could  reasonably  find 
that  the  road  in  qnestion  was  a  street.  The  defi- 
nition given  in  the  Act  enlarges  the  ordinary 
meaning  of  the  word  "  street,"  but  in  the  present 
case  there  is  no  occasion  to  rely  on  the  enlarging 
part  of  the  definition,  for  the  question  is  wheSier, 
taking  the  ordinarjr  meaning  of  the  word,  there 
was  evidence  on  which  the  magistrate  could  find 
that  the  road  was  a  street.  It  is  a  long  road 
with  houses  and  shops  at  the  side  of  it,  and  it  is 
used  by  evenrbody  who  chooses  to  use  it.  If  it  is 
a  street  in  the  ordinary  sense  of  the  term,  then, 
whether  it  is  private  or  public  property,  it  is  a 
street  within  the  meaning  of  the  Act.  I  will 
assume,  for  the  purpose  of  this  judgment,  that  it 
18  a  private  road,  but  if  it  is  a  street  within  the 
meaning  of  the  Act  it  is  a  street  within  the  mean- 
ing of  sect.  150,  and  if  that  is  so  the  local  autho- 
rity have  power  to  deal  with  it,  and  therefore 
they  can  order  the  work  to  be  done  and  apportion 
the  expenses.  Sect.  150  of  the  Public  Health  Act 
does  not  deal  with  this  particular  work,  because 
the  expenses  had  not  yet  been  incurred ;  but  then 
by  sect.  30  of  the  private  Act  the  local  authority 
had  power  to  estimate  the  amount  of  the  expenses 
and  treat  the  case  as  if  the  work  were  already 
done,  and  when  they  did  so  the  owners  of  the 
adjacent  property  were  bound  to  pay  a  part  of 
the  expenses.  The  appellants  here  contend  that 
the  amount  apportioned  as  their  share  of  the 
expenses  is  too  much,  but,  as  there  was  jurisdic- 
tion to  make  the  order,  their  proper  remedy  was 
that  prescribed  by  sect.  257  of  the  Public  Heialth 
Act.  The  case  comes  within  the  very  words  of 
that  section,  and  if  the  appellants  have  any  ground 
of  complaint  they  have  not  given  written  notice  to 
dispute  the  apportionment.  It  is  contended  that 
the  surveyor  has  apportioned  the  amount  wrongly, 
bnt  that  is  not  excess  of  jurisdiction.  Then  it  is 
said  that  the  appellants  are  not  adjacent  owners, 
but  they  own  houses  along  the  side  of  the  road,  and 
no  doubt  either  the  road  was  already  dedicated,  or 
the  local  authority  will  exercise  the  powers  con- 
ferred upon  them  by  sect  152  of  the  Public  Health 
Act.  For  these  reasons  I  am  of  opinion  that  the 
appeal  ought  to  be  disndssed. 

LniDLiT,  L.  J.— There  are  three  questions  to  be 
decided  in  this  case,  llie  first  is,  whether  there 
is  any  evidence  that  the  North  Woolwich  road  is 
a  street.  Looking  at  the  fiicts  stated  in  para- 
granh  6  of  the  case.  I  agree  with  the  Master  of  the 
Bolls  that  there  is  such  e  videnoe.  Then  the  second 
and  third  questions  are,  whether  the  magistrate 
▼as  right  in  holding  that  the  surveyor's  appor- 
tionment was  conclusive,  and  in  rejecting  the 
evidence  tendered  hj  the  appellants.  This 
endenoe  vaa  tendered  to  show  that  the  railway 
Mao.  Ca«.— Vol.  XIV» 


company  were  assessed  in  respect  of  land  not 
adjoming  the  road,  and  its  admissibility  would 
depend  on  whether  the  surveyor  exceeded  his 
jurisdiction.  It  is  obvious  from  paragraph  5  of 
the  case  that  he  had  jurisdiction  to  apportion 
something,  and  therefore  it  would  only  be  a  mis- 
take in  the  exercise  of  his  jurisdiction  if  he  fixed 
too  large  an  amount,  and  this  would  not  be  a 
ground  for  holding  that  the  appellants  were  not 
liable.  This  would  be  so,  apart  from  the  decision 
in  Wake  v.  The  Mayor  of  Sheffield  (uU  sup.).  The 
railway  company  had  a  method  of  setting  right 
the  mistake,  if  there  was  one,  by  giving  notice 
under  sect.  257  to  dispute  the  apportionment,  but 
they  have  not  pursued  that  remedy.  Mr.  Jelf 
argued  that  the  provisions  of  sect.  257,  as  to 
recovery  of  the  expenses,  did  not  apply,  because 
the  expenses  had  not  yet  been  incurrea.  That,  no 
doubt,  is  true ;  bat  here  the  expenses  are  recovei^- 
aUe  by  virtue  of  sect.  80  of  the  local  Act. 

LoFES,  L.J. — ^The  first  question  is,  whether 
there  was  any  evidence  on  which  the  magistrate 
could  reasonably  find  that  the  North  'Woolwich 
road  wag  a  street.  The  case  is  stated  under 
20  &  21  Vict.  c.  43,  and  the  decision  of  the  magis- 
trate is  onlv  impeachable  if  it  is  erroneous  in  kw, 
but  not  if  tnere  was  evidence  on  which  he  could 
find  as  he  has  found.  As  to  what  is  a  street,  I 
wish  to  adopt  the  language  used  by  Jessel,  M.B. 
in  Taylor  v.  The  Corporation  of  Oldliam,  where  he 
said :  *'  The  definition  of  a  street  is  thus  laid  down 
in  the  *  Imperial  Dictionary : '  *  A  street  is  pro- 
perly a  paved  wa^r  or  road ;  but  in  usage,  any 
way  or  roiful  in  a  city,  having  houses  on  one  or 
botn  sides.'  Now,  tried  by  that  test,  this  is  a 
street — ^it  has  houses  on  both  sides  of  it,  and 
therefore  in  common  parlance  it  is  a  street  :'*  (4 
Ch.  Div.  at  p.  408.)  Now,  it  is  impossible  to  read 
paragraphs  4  and  6  of  the  case  without  seeing 
that  the  North  Woolwich-road  would  come  within 
this  definition.  Then  it  was  sugcpsted  that  it 
was  a  private  road;  but  there  is  authority  to  show 
that  this  is  immaterial,  for  in  Taylor  v.  The  Cor^ 
poration  of  Oldham  (uhi  sup.)  it  was  held  that  the 
provisions  of  the  Public  Health  Act  applied  to  a 
street  which  was  a  private  road.  It  was 
suggested  in  the  court  below  that  this  road  was  a 
turnpike  rood,  and  therefore  could  not  be  a  street; 
but  the  decision  in  Auetefi'herry  v.  The  Corporation 
of  Oldha/m  (ubi  eup,)  is  conclusive  against  that 
contention.  Another  point  is,  whether  the  appor- 
tionment is  conclusive  or  not.  The  appellants 
contend  that  too  much  frontage  has  been  included, 
and  that  the  amount  apportioned  as  their  share  of 
the  expenses  is  too  large.  For  the  purpose  of  this 
argument  it  must  be  admitted  that  the  road  is  a 
street,  and  that  the  appellants  are  frontagers. 
The  question  then  turns  on  sect.  257  of  the  Public 
Health  Act  1875,  and  the  local  board  have  com- 
plied with  all  the  provisions  of  that  section, 
whereas  the  appellants  have  not  followed  the 
proper  course  wnich  the  section  points  out.  The 
case  of  Wake  v.  The  Mayor  of  Sheffield  (ubi  eup.) 
is  a  strong  authority  against  the  appellants'  con- 
tention, especially  the  latter  part  of  the  judgment 
ot  the  Master  of  the  EoUs.       ^^^^  d«mw.«l. 

Solicitors  for  the  appellants,  Beale  and  Co, 
Solicitors  for  the  respondent,  Hillearys  and 
Layard, 
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Friday,  Dee,  4, 1885. 

(Before  Lord  Eshek,  M.B.,  Cotton  and  Bowsk, 

L.JJ.) 

Weight  v.  Ingle,  (a) 

APPEAL  FBOH   THE   QUEEN's  BENCH  DIVISION. 

Metropolis  Management  Acts — Dissenting  chapel 
— Expenses  of  paving  new  street — LiabUitv  of 
trustees  of  cJiapel  —  "  House  "  —  "  Owner  — 
"Land'*— IS  ^  19  Vict.  c.  120,  ss.  106,  260—25 
^  26  Vid,  c.  102,  «.  77. 

By  the  Metropolis  Management  Act  1855  (18  ^  19 
Vict.  0, 120),  s,  105,  the  vestry  or  district  hoa>rd 
a/re  empowered  to  pave  new  streets,  "and  the 
owvers  of  the  houses  forming  such  street  shall,  on 
demand,  pay  to  such  vestry  or  board  the  amount 
of  tlie  estimated  expenses  ^providing  and  laying 
such  pavement" 

By  sect,  260,  "The  wo^d  'owner*  shaU  .  .  . 
mean  the  person  for  the  time  being  receiving  the 
rack  rent  of  the  lands  or  premises  in  connection 
with  which  the  said  word  is  used,  whether  on  his 
own  account,  or  as  agent  or  trustee  for  any  other 
person,  or  who  would  so  receive  the  same  if  su<^ 
lands  or  premises  were  let  at  a  ra^h  renW* 

By  the  Metropolis  Management  Amendment  Act 
1862  (25  &•  26  Vict.  c.  102),  s.  77,  "  The  owners  of 
the  land  bounding  or  abutting  on  such  street  shau 
be  liable  to  contribute  to  the  expenses  .  ,  ,  of 
paving  the  same,  as  well  as  the  oxoners  of  houses 
therein." 

A  Wesley  an  Methodist  chapel  was  vested  for  a  long 
term  of  years  in  trustees,  who,  by  the  terms  of  the 
trust  deed,  were  prohibited  from  letting  for  a 
longer  period  than  one  year. 

Held,  that  the  chapel  was  a  "  house  "  wUhin  the 
meaning  of  sect.  105  of  the  Act  of  1865,  and  the 
trustees  were  "owners"  within  the  meaning  of 
sect.  250,  and  were  therefore  liable  to  contribute  to 
the  expense  of  paving  the  new  street  in  which  the 
chapel  was  situated. 

Held,  also,  that  if  the  chapel  had  not  been  within 
the  meaning  of  the  word  "house,"  the  trustees 
would  have  been  liable  under  sect.  77  of  the  Act 
of  1862  as  owners  of  "  land." 

Judgment  of  Lord  Coleridge,  C.J,  and  Mathew,  /. 
affirmed. 

This  was  an  appeal  from  the  judgment  of  a 
divisional  court  on  a  case  stated  T>y  a  police 
magistrate. 

The  appellants  were  trustees  of  a  Wesleyan 
chapel  and  schools  and  a  piece  of  land  situated 
within  the  district  of  the  Lewisham  Board  of 
Works,  of  which  the  respondent  was  the  secretary. 

By  a  lease  dated  the  24th  March  1870  the 
property  was  let  to  the  appellants  to  hold  for  a 
term  of  ninety  years  from  the  25th  Dec.  1867,  at 
a  yearly  rent  of  a  peppercorn  for  the  fijrst  seven 
years  and  11.  for  tne  remainder  of  the  term. 
There  was  a  covenant  in  the  lease  that  the  lessees 
would  not  assign,  aliene,  underlet,  or  part  with 
the  demised  premises,  or  any  part  thereof,  for 
any  loii^r  period  than  one  year  without  the 
consent  in  writing  of  the  lessors. 

By  a  deed-poll  dated  the  14th  July  1870  the 
appellants  declared  that  tl^ey  would  stand  pos- 
sessed of  the  demised  property  upon  such  and  the 
same  trusts  as  were  expressed  and  declared  in 
and  by  a  certain  deed  dated  the  3rd  July  1882, 
and  enrolled  in  the  Court  of  Chancery  on  the 

(a)  Be|)ort«4  by  P.  B,  SvTCHDis,  Esq.,  Bsrrliter-At-Law. 


25th  July  1832,  being  a  deed  for  the  settlement  of  a 
piecd  of  land  and  chapel  situate  at  Shirooat,  in  the 

Sarish  of  Halifax,  for  the  use  of  the  people  called 
[ethodists  in  the  connection  established  by  the 
late  Bev.  John  Wesley,  "  and  to  and  for  and  upon 
no  other  use,  trust,  intent,  or  purpose  whatso- 
ever." 

The  deed  of  the  3rd  July  1832  contained  varioiu 
recitals  showing  "  the  origin  and  formation  of  the 
societies  of  the  people  called  Methodists,"  and  the 
constitution  of  a  body  called  "  The  Confepence." 
The  deed  provided  that  the  trustees  therebj 
appointed  should  hold  a  piece  of  land,  which  ma 
thereby  conveyed  to  them  in  fee,  upon  trust,  out 
of  moneys  then  or  thereafter  to  be  possessed  by 
them  for  the  purpose,  to  build  on  the  land  a 
chapel  or  a  place  of  religious  worship,  and  a  dwell- 
ing-house, school-room,  and  other  appurtenances 
and  upon  further  trust  from  time  to  time  and  at 
all  times  after  the  erection  thereof  to  suffer  the 
chapel,  with  the  appurtenances,  *'  to  be  used,  occa- 
pied,  and  enjoyed  as  and  for  a  place  of  religious 
worship  by  a  congregation  of  Protestants  <n  the 
said  people  called  Methodists  in  the  connection 
established  by  the  said  John  Wesley  as  aforesaid, 
and  for  public  and  other  meetings  and  services 
held  accordine  to  the  rules  and  usage  of  the  said 
people  called  Methodists,  and  do  and  shidl  from 
time  to  time  and  at  all  times  hereafter  permit 
and  suffer  such  person  and  persons  as  are  herein- 
after mentioned  or  designated,  and  such  person 
and  persons  only,  t>o  preach  and  expound  Grod*s 
holy  word,  and  to  periDrm  the  usual  acts  of  reli- 
gious worship  therein ;  that  is  to  say,  such  person 
and  persons  as  shall  be  from  time  to  time 
approved,  and  for  that  puxpose  duly  appointed, 
by  the  said  Conference  of  the  said  people  called 
Methodists,"  and  ako  such  other  person  or  per- 
sons as  should  be  thereunto  from  time  to  time 
duly  permitted  or  appointed  in  manner  therein 
mentioned.  Power  was  t^ven  to  the  trustees  for 
the  time  bein^  of  the  deed,  or  the  major  part  of 
them,  from  time  to  time  and  at  ail  times  there- 
after, to  mortgage  in  fee,  or  for  any  term  or  terms 
of  years,  the  piece  of  ground,  cmmel,  and  pre- 
mises, or  any  part  or  parts  thereof  respectively, 
to  any  person  or  persons,  for  securing  such  sum 
or  sums  of  money  as  might  be  requisite  or  neces- 
sary for  the  doe  execution  and  accomplishment  of 
the  trusts  and  purposes  of  the  deed  or  any  of 
them.  The  trustees  were  also  empowered  to  let 
the  pews  of  the  chapel  and  to  let  the  school- 
room. 

The  deed  also  gave  power  to  the  trustees,  with 
the  consent  of  the  Conference,  absolutely  to 
sell  and  dispose  of  the  piece  of  ground,  chapel, 
and  premises,  and  to  convey  the  same  to  the 
purchaser  or  purchasers,  and  it  was  provided 
that  the  premises  so  sold  and  conveyed  should 
thenceforth  be  held  and  enjoyed  by  the  purchaser 
or  purchasers  thereof  freed  and  absolutely  dis- 
charged from  the  trusts  declared  by  the  deed.  In 
certain  specified  events  power  was  also  given  to 
the  trustees,  or  the  major  part  of  them,  of  their 
own  proper  authoritv,  without  any  consent  of  the 
Conference,  to  sell  the  piece  of  Lmd,  chapel,  and 
premises,  discharged  from  the  trusts.  Li  either 
case  the  purchase  money  was  to  be  applied  by  the 
trustees  m  the  manner  mentioned  in  the  deed. 

The  chapel  was  exempt  from  poor  rate  by 
3  ifc  4  Will.  4,  c.  30. 

The  |»roperty  so  hAld  by  the  appeUanta  stoodat 
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the  junction  of,  and  abntted  on,  two  roads  which 
were  "  new  streets  "  within  the  meaning  of  the 
Metropolis  Management  Acts.  The  district 
hoard  resolved  that  these  two  new  streets  shonld 
he  payed,  and  they  apportioned  the  expenses  to 
be  paid  by  the  owners  of  the  land  and  houses 
abutting  on  the  streets.  The  appellants  Tfere 
charged  as  owners,  and  the  amount  payable  by 
them  was  assessed  at  642.  28.  in  respect  of  the 
chapel,  and  402. 14«.  in  respect  of  the  schools  and 
the  vacant  land. 

The  trustees  declined  to  pay  these  sums,  and  a 
complaint  was  preferred  at  the  Greenwich  Police- 
court  by  the  district  board.  The  magistrate 
beld  the  trustees  liable  in  respect  of  the  schools 
and  vacant  land,  but  not  in  respect  of  the  chapel, 
and  stated  a  case  for  the  opinion  of  the  court,  the 
questions  being  (1)  whet  tier  the  trustees  were 
••  owners  |'  of  the  chapel,  schools,  and  land  within 
the  meaning  of  the  Metropolis  Management  Acts 
1855  and  1862 ;  and  (2)  whether,  if  they  were  such 
owners,  they  were  liable  to  pay  the  amount 
claimed  in  respect  of  the  chapel. 

The  Divisional  Court  (Lord  Coleridge,  C.J.  and 
Mathew,  J.)  held  that  the  trustees  were  liable  to 
pavthe  whole  amount. 

The  trustees  appealed. 

The  appeal  was  argued  by  H.  J).  Greene,  Q.C. 
[Froier  Maeleod  with  him)  for  the  appellants; 
and  by  JF*.  Meadows  White,  Q.C.  and  Crump,  Q.C. 
for  the  respondents,  the  district  board.  The 
arguments  used  are  sufficiently  stated  in  the 
judgments. 

The  words  of  the  statutes  on  which  the  decision 
turned  are  set  out  in  the  head-note.  The  follow- 
ing authorities  were  referred  to : 

Caiger  y.  The  Vestry  of  8t.  Mary,  lalingUm,  44  L.  T. 

Bep.  K.  S.  605 :  50  L.  J.  50,  M.  C. ; 
Hmtfu  V.  Harding,  27  L.  T.  'Asp.  K.  8.  488 ;  L.  B«p. 

AnffeUY.  The  VeHry  of  Paddinglon,  L.  Bep.  8  Q.  B. 

714; 
The  Oreat  EaHem  Railway  Company  v.  The  Hack- 
ney Dietrict  Board  of  Works,  A  L.  T.  Bep.  N.  8. 

500 ;  8  App.  Cas.  687 : 
Roheon  t.  Hyde,  Caldeeott,  810 ; 
BtnodiUh  v.  The  Wakefield  Local  Board  of  HeaUh, 

25  L.  T.  Bep.  K.  S.  88 ;  L.  Bep.  6  Q.  B.  567 ; 
The   Plumetead   Board    of  Works  y.   The  British 

Land  Company,  82  L.  T.  Bep.  K.  8.  94 ;  L.  Bep. 

10Q.B.2(»; 
Pound  y.  The  Plwmstead  Board  of  Works,  25  L.  T. 

Bep.N.8.461;  L.  Bep.  7  Q. B.  188 ; 
The  School  Board  for  London  y.  The  Vestry  of  8t. 

Mary,   IsUngion,    98   L.   T.    Bep.    K.    S.    504; 

1Q.B.  Diy.65; 
Dryden  v.    The  Churchwardens  and  Overseers  of 

Putney,  84  L.  T.  Bep.  N.  8.  69;  1  Ex.  Div.  228. 

Lord  EsHEB,  M.B. — The  question  to  be  decided 
is,  whether  the  trustees  of  a  Wesleyan  Methodist 
chapel  are  bound  to  pav  their  proportion  of 
pavmg  expenses  incurrea  in  respect  o'  a  new 
street  in  which  their  property  is  situated.  This 
depends  on  whether  tney  are  owners  of  a  house 
or  land  so  as  to  be  bound  to  contribute  to  the 
paving  expenses  under  the  Metropolis  Manage- 
ment Acts  1855  and  1862  (18  &  19  Yict.  c.  120, 
B.  105,  and  25  &  26  Vict.  c.  102,  s.  77).  The  first 
point  is,  whether  the  property  is  either  a  house  or 
land  within  tie  meaning  of  theie  statutes;  and 
the  second  is,  whether  the  trustees  are  such 
owners  within  the  meaning  of  the  statutes  as  to 
he  hound  to  contribute  to  the  paving  expenses. 
The  property  in  question  consists  of  a  chapel,  a 
tcfaool  faoase,  and  a  small  piece  of  land.  As  to  the 


school  house  and  the  land,  1  think  there  can  be  no 
doubt  that  they  come  within  the  statutes.  The 
real  question  in  dispute  is  as  to  the  chapel,  and  it 
depends  upon  the  construction  of  the  statutes 
18  &  19  Yict.  c.  120,  8.  105,  and  s.  250,  which 
defines  the  word  "owner,"  and  25  &  26  Vict. 
c.  102,  s.  77.  The  first  question,  which  goes  far 
towards  deciding  the  case,  is,  whether,  taking  the 
two  statutes  together,  the  chapel  is  a  house 
within  the  meaning  of  the  first,  or  land  within 
the  meaning  of  the  second  Act.  If  it  is  either^* 
I  think  it  must  come  within  one  or  other  of  the 
statutes.  Where  a  new  street  is  formed,  the 
liability  to  contribute  to  the  expenses  of  paving 
is  imposed  on  property  abutting  on  the  street, 
and  it  seems  to  me  to  be  impossible  to  come  to 
any  other  conclusion  than  that  the  Legislature 
intended  to  deal  with  the  frontage  of  the  whole 
length  of  the  street,  and  I  am  of  opinion  that  the 
two  words,  "houses**  and  "land,**  incluHo  the 
whole  of  the  frontage,  and  therefore  ai*y  thing 
fronting  the  street  must  be  either  a  house  or  land ; 
and,  whichever  it  is,  it  comes  within  the  meaning 
of  the  statutes.  But  it  is  not  satisfactory  to  stop 
there,  so  I  will  state  my  view  as  to  what  is  the 
division  between  houses  and  land.  If  the  question 
depended  upon  the  earlier  statute  alone,  there 
might  be  some  doubt  as  to  whether  the  word 
"  houses "  was  used  in  the  colloquial  sense,  or 
whether  it  included  something  more.  The  second 
Act,  however,  shows  that  the  word  "  houses  "  is 
not  intended  to  include  all  the  frontage  of  the 
street ;  but  it  does  not  show  that  the  word  in  the 
earlier  Act  does  not  include  something  more  than 
what  would  be  described  as  houses  in  ordinary 
language.'  We  must  use  the  second  Act  in  order 
to  interpret  the  word  "  houses  '*  in  the  first  Act, 
and  we  must  consider  whether  the  Legislature 
meant  the  word  "  land  *'  in  the  second  Act  to 
include  all  uncovered  land,  and  the  word  "  houses" 
in  the  first  Act  to  include  all  else,  or  whether  they 
intended  to  use  the  word  "  houses"  .in  the  col- 
loquial sense,  and  to  make  the  word  "land" 
include  all  other  property  fronting  on  the  street. 
If  it  was  intended  to  use  the  word  "houses**  in 
the  earlier  Act  in  its  colloquial  sense,  then  it  must 
have  been  intended  in  the  later  Act  to  include 
everything  else  fronting  on  the  street  under  the 
word  "  land,"  as,  for  instance,  a  large  factory  or 
brewery  or  warehouse,  not  used  for  living  in  ;  and 
by  sect.  77  of  the  Act  of  1862  the  district  board 
are  empowered,  if  they  think  it  just,  to  charge  a 
less  proportion  on  land  than  on  houses.  But 
such  property  as  I  have  mentioned  is  often 
far  more  valuable  than  houses  in  the  ordinary 
sense  of  the  word,  so  I  cannot  think  the  Legis- 
lature meant  that  to  be  the  construction.  I  am 
therefore  of  opinion  that  the  second  Act  shows 
that  in  the  first  Act  the  meaning  of  the  word 
"  houses  "  is  not  confined  to  the  colloquial  sense. 
We  have  then  to  consider  whether  it  can  include 
all  land  on  which  any  building  stands.  To  hold 
that  it  can  would,  in  my  opinion,  be  an  outrage  on 
the  ordinary  meaning  of  &nguage.  It  can  never 
have  been  intended  to  include  such  structures  as 
a  pigsty,  or  an  open  shed,  or  a  greenhouse  with 
a  glass  roof.  My  conclusion,  therefore,  is  that, 
al^ough  the  word  is  used  in  something  more 
than  its  colloquial  sense,  yet  it  does  not  include 
all  land  with  buildings  on  it  which  fronts  on  the 
street.  I  think  it  is  reasonable  to  say  that  the 
word  includes  all  land  with  any  building  on  it 
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which  IB  or  may  be  used  as  a  habitation,  and  it 
follows  that  if  there  were  no  other  difficulty  in 
the  case  it  ought  to  be  taken  to  include  such  a 
building  as  this  chapel.  Then  the  question  arises 
whether  there  is  any  exception.  It  may  be  true 
that  the  Legislature  has  shown  an  intention  that 
what  would  otherwise  come  within  the  definition 
of  a  house  shall  not  be  a  house  within  the  meaning 
of  these  statutes,  if  it  never  can  be  used  as  a 
habitation ;  that  is,  if  although  structurally  it 
might  be  so  used,  yet  by  law  it  can  never  be 
used  as  a  habitation,  then  it  is  not  a  house  within 
the  meaning  of  the  statute.  I  am  prepared  to 
adopt  that  view,  looking  at  the  whole  of  these 
Acts  of  Parliament  together.  Thus  a  church 
which  has  been  consecrated  by  law  cannot  ever 
be  used  as  a  habitation,  and  therefore  is  not  a 
hoase  within  the  meaning  of  the  Act.  That  is 
not  a  case  of  a  prohibition  by  statute,  but  if  the 
prohibition  were  by  statute  it  would  produce  the 
same  result,  for  we  cannot  assume  that  a  statute 
will  be  repealed ;  so  a  building  under  such  circum- 
stances would  be  in  the  same  position  as  a  church 
is  in  by  the  common  law,  and  therefore  would  not 
be  a  house  within  the  meaning  of  the  Act.  One 
reason  for  adopting  this  view  is  afforded  by  the 
enactment  as  to  the  owners,  and  it  is  necessary  to 
consider  who  the  owners  are;  this  depends  on 
sect.  250  of  the  Act  of  1855,  by  which 
"  the  word  *  owner '  shall  ....  mean 
the  person  for  the  time  being  receiving:  the 
rack  rent  of  the  lands  or  premises  in  connection 
with  which  the  said  word  is  used,  whether  on  his 
own  account  or  as  agent  or  trustee  for  any  other 
person,  or  who  would  so  receive  tlie  same  if  such 
lands  or  premises  were  let  at  a  rack  rent."  I 
observe  that  this  section  contains  the  word 
"  mean,"  not  **  include,"  and  the  words  are  not 
if  such  lands  were  capable  of  being  let  at  a  rack 
rent,  but  if  such  lands  were  let  at  a  rack  rent. 
It  is  obvioas  that  this  language  cannot  apply  to 
premises  which  by  law  cannot  be  let  at  a  rack 
rent,  and  no  church  could  be  let  at  a  rack  rent, 
or  at  any  rent  at  all ;  therefore  there  cannot  be 
an  owner  of  a  church  within  the  meaning  of  the 
Act,  and  therefore  no  one  can  be  charged  with 
paving  expenses  in  respect  of  a  church.  This 
shows  that  a  church  is  not  a  house  or  land  within 
the  meaning  of  these  Acts  of  Parliament.  If  by 
an  Act  of  Parliament  a  house  or  land  is  placed  in 
the  position  of  a  church,  there  cannot  be  an  owner 
witnin  the  meaning  of  the  Act,  it  follows  that 
the  house  or  land  could  not  come  within  these 
Acts.  I  have,  therefore,  come  to  the  conclusion 
that  a  church  is  not  a  house,  and  that  any  other 
building  which  is  in  the  same  position  as  a  chnrch 
is  not  a  house,  and  there  can  oe  no  "  owner  "  of 
such  land  or  building  within  the  meaning  of 
sect.  250,  and  that  section  applies  to  land  on 
which  there  is  no  structure  as  much  as  it 
applies  to  houses-  We  must  consider,  therefore, 
whether  this  chapel  is  in  the  same  position  as  a 
church.  Obviously  it  is  not  so  by  the  common 
law  or  by  ecclesiastical  law,  and  it  is  not  so 
by  any  Act  of  Parliament.  By  tbe  convey- 
ance it  is  put  in  this  position  (at  least  I  will 
assume  this  to  be  the  true  construction) — ^that  as 
long  as  the  trusts  last  the  trustees  could  not  let 
at  a  rack  rent ;  but  that  is  not  the  same  as 
saying  that  they  cannot  do  so  because  they  are 
prevented  by  the  common  law  or  by  a  statute. 
!By  agreement  between  the  trustees,  the  cestutB 


que  trust,  and  the  grantorsj  tbe  trust  could  be 

Eut  an  end  to,  and  the  chapel  could  be  used  u  a 
abitation;  so  it  certainly  is  not  in  the  same 
category  as  a  church.  This  view  is  supported  by 
the  opinion  expressed  by  Lord  Mansfield  in 
Bobaon  v.  Hyde  (Gald.  310),  where  he  said,  "It is 
said,  indeed,*  that  he  is  restrained  from  doing  ihu 
by  covenant,  but  the  restriction  by  covenant  does 
not  vary  the  nature  of  the  propertv"  (p.  3U). 
The  common  law  and  statutes  vary  the  nature  of 
property;  but  covenants  do  not,  because  the 
trusts  can  be  put  an  end  to  by  consent.  I  agree 
with  the  view  expressed  by  Lord  Mansfield,  and 
I  am  prepared  to  hold  that  this  chapel  comes 
within  the  Acts,  and  that  the  trustees  are  the 
owners;  from  which  it  follows  that  the  decision  of 
the  Divisional  Court  is  right,  and  on^ht  to  be 
affirmed.  In  deciding  the  case  in  this  way,  I 
think  we  do  not  overrule  any  of  the  decisions 
which  have  been  referred  to.  The  decision  in 
Angell  v.  Tlie  Vestry  of  Paddington  (L.  Bep.  3 
Q.  B.  714)  remains  untouched,  and  so  does  that  in 
Bowditclh  V.  The  Wakefield  Local  Board  of  HeaUh 
(25  L.  T.  Eep.  N.  S.  88 ;  L.  Rep.  6  Q.  B.  567).  The 
Great  Eastern  Railway  Coinpany  v.  The  Hadene^ 
District  Board  of  Works  (&  L.  T.  Rep.  N.  S. 
509 ;  8  App.  Gas.  687)  does  not  apply.  If  we  were 
to  decide  otherwise  we  should  be  overruling 
Gaiger  v.  TJie  Vestry  of  8L  Mary,  Islington  (44 
L.  T.  Rep.  N.  S.  605 ;  50  L.  J.  59,  M.  C).  We  do 
not  toucn  the  decision  in  the  Plumstead  Board  tf 
Works  V.  The  British  Land  Company  (32  L.  T. 
Rep.  N.  S.  94;  L.  Rep.  10  Q.  B.  203). 

(ioTTON,  L.J. — There  are  two  questions  to  be 
decided  in  this  case,  namely,  whether  the  trustees 
are  "  owners,"  and  whether  the  chapel  and  other 
property  are  "  houses"  or  "  land  "  within  the  mean- 
injc:  of  the  statutes.  The  question  is,  whether 
sect.  105  of  the  Act  of  1855,  or  sect  77  of  the  Act 
of  1862,  gives  power  to  the  district  board  to  charge 
the  appellants  with  part  of  the  cost  of  paving  a 
new  street.  The  money  charged  is  not  a  rate ; 
the  paving  is  for  the  benefit  of  the  owners,  and 
the  charge  is  not  like  a  rate  for  general  purposes. 
Houses  m  sect.  105  of  the  earlier  Act  are  referred 
to  as  "  the  houses  forming  such  street,  and  land 
in  sect.  77  of  the  later  Act  is  referred  to  as  **  the 
land  bounding  or  abutting  on  such  street."  In 
new  streets  there  may  be  uncovered  land  abut- 
ting on  the  street,  and  therefore  this  latter 
section  was  added  for  the  purpose  of  including 
property  which  could  not  come  within  the  mean- 
ing of  the  word  "  houses "  in  the  earlier  Act. 
The  statutes  mean  this,  that  if  property  fronting 
on  a  street  does  not  come  within  the  meaning  of 
the  word  **  houses  "  it  comes  within  the  meaning 
of  the  word  "  land."  Land  may  be  covered  with 
buildings  which  are  not  houses.  I  think  we  could 
decide  tne  present  case  by  saying  that  if  this  pro- 
perty is  not  houses  it  is  land,  and  therefore  comes 
within  one  or  other  of  the  two  statutes  ;  but  I 
agree  with  the  Master  of  the  Rolls  that  we  should 
say  which  it  is.  I  dissent  from  the  view  that  the 
meaning  of  the  word  house  should  be  limited  to 
the  case  of  a  house  ordinarily  so  called ;  it  may 
be  so  in  some  statutes,  but  not,  I  think,  in  these. 
The  question  then  aiises  as  to  what  the  fair 
meaning  of  the  word  is.  I  agree  with  the  Master 
of  the  KoUs  that  it  would  not  include  all  build- 
ings ;  for  instance,  it  could  not  include  a  cart- 
shed  or  a  cowhouse,  and  land  with  such  buildings 
on  it  fronting  on  a  street  would  be  chargeable  as 
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"  land/'  not  as  '*  hoanes."  I  sm,  howeyer,  of 
opinion  that  these  building  are  honses.  I  think 
Lord  Mansfield's  rule,  which  has  been  cited  by 
the  Master  of  the  Rolls,  affords  a  useful  test,  and 
shows  that,  to  exempt  a  building,  the  use  made  of 
it  mast  not  be  a  temporary  use  which  can  be 
altered  by  the  parties,  in  the  present  case  I  think 
the  school  is  clearly  a  house.  There  is  nothing  in 
the  terms  of  the  trust  to  prevent  its  being  used 
as  a  house.  With  the  consent  of  the  Conference 
the  trustees  may  alienate  it,  and  without  such 
consent  they  can  do  so  in  certain  specified  events. 
I  cannot  say  that  they  are  not  the  owners ;  they 
would  receive  the  rack  rent  if  it  were  let  at  a 
rack  rent.  As  to  the  chapel  I  am  of  opinion  that 
it  does  not  come  within  the  definition  of  those 
buildings  which  are  necessarily  excluded  from 
the  operation  of  the  statutes.  It '  could  be  used 
to  live  in  if  certain  internal  alterations  were 
made,  and  there  is  nothing  in  law  to  prevent  this 
being  done,  nor  is  there  anything  to  tnat  effect  in 
the  terms  of  the  trust,  because  there  is  power  to 
sell  it  with  the  approval  of  the  Conference,  and  in 
pertain  specified  events  without  such  approval ; 
if  this  were  done  it  could  be  turned  into  a  house. 
The  trustees  have  also  power  to  mortgage  it,  and 
if  the  mortgagees  toolc  possession  they  could 
change  the  mode  of  using  it.  I  am  therefore  of 
opinion  that  this  structure  is  a  house  within  the 
meaning  of  sect.  105  of  the  Act  of  1855,  for  there 
is  nothing  in  law  to  prevent  iis  being  applied  to 
the  purposes  of  a  house.  I  am  also  of  opinion 
that  if  it  were  not  a  house  it  would  be  land  within 
the  meaning  of  sect.  77  of  the  Act  of  1862.  Then 
with  regard  to  the  cases :  Angell  v.  The  Vetiry  of 
Paddin^Um  (L.  Bep.  3  Q.  B.  714)  has  been  supposed 
to  conflict  with  Caiger  v.  The  Vettry  of  8t.  Mary, 
Islington  (44  L.  T.  Rep.  N.  S.  605 ;  50  L.  J.  59, 
M.  C),  but,  in  my  opinion,  it  does  not.  The  first- 
mentioned  case  was  )|hat  of  a  church  of  the 
Church  of  England,  which  was  vested  in  the  Church 
Commissioners,  and  the  decision  was  based  on 
the  grounds  that  the  commissioners  were  not  the 
owners  as  defined  by  the  statute,  and  that,  by 
the  common  law,  a  church  is  not  a  house.  This 
distinguishes  it  from  the  later  case  to  which  I 
have  referred,  and  from  the  case  now  before  the 
court.  Then  the  question  arises  whether  these 
trustees  are  the  owners  within  the  meaning  of 
sect.  250.  That  question  must  be  decided  by 
referring  to  the  terms  of  the  trust  under  which 
the  chapel  is  held.  It  is  said  that  the  owners  must 
be  those  to  whom  the  rack  rent  would  come  if  the 
premises  were  let  at  a  rack  rent ;  but,  if  so,  I  think 
the  trustees  in  the  present  case  come  within  the 
definition.  For  these  reasons  I  am  of  opinion  that 
the  judgment  is  correct  with  regard  to  all  the 
'  property  in  question,  and  ought  to»be  affirmed. 

BowEH,  L.J. — ^Two  questions  are  raised :  first, 
whether  the  trustees  are  "  owners  "  within  the 
meaning  of  sect.  250  of  the  Act  of  1855;  and, 
secondly,  whether  the  property  in  question  is 
either  "  houses  "  within  the  meaning  of  sect.  105 
of  that  Act,  or  **land'*  within  the  meaning  of 
sect.  77  of  the  Act  of  1862.  It  is  necessary  to 
explain  the  meaning  of  the  word  "houses  as 
used  in  sect.  250;  and  I  am  of  opinion  that  the 
meaning  is  to  be  derived  from  the  Act.  We  find 
various  popular  terms  employed  in  different 
meanings  in  the  various  sections.  In  sect.  105, 
the  Legislature  was  dealing  with  new  streets,  and 
had  to  consider  the  question  how  far  the  expenses  . 


of   paving  should   be   borne   by  the  buildings 
'  fronting  such  streets.    I  think  it  cannot  have 
been  meant  to  confine  the  word  "houses"  to  cases 
of  mere  present  user  as  a  house,  for  this  would 
exclude  all  unoccupied  houses^  of  which  there  are 
naturally  manv  in  new  streets.    It  cannot  have 
been  intended   to   consider   any  temporary  or 
ephemeral  use  to  which  a  building  may  be  put, 
for  the  mode  of  using  a  building  may  be  chanffed, 
and  it  was  certainly  not  intended  that  a  building 
should  escape  liability  because  the  owner  was  not 
using  it  at  a  particular  time.    I  think  the  true 
view  is,  that  the-  word  applies  to  any  building 
capable  of  being  used  as  the  dwelling  of  man. 
There  may  be  two  obstacles  in  the  way  of  its 
being  so  used.    In  the  first  place,  the  incapacity 
may  be  physical,  as  in  the  case  of  such  structures 
as  the  Jjuke  of  York's  Column,  a  tombstone,  the 
Albert  Memorial,  or  an  open  shed.     Secondly, 
there  may  be  a  legal  incapacity,  which  may  be 
produced  either  by  the  common  law  or  by  statute. 
One  instance  is  a  church  of   the   Established 
Church ;  by  consecration  its  status  is  altered,  the 
building  is  separated  from  common  usage,  and  is 
for  ever  dedicated  to  sacred  service.    It  is  said  to 
be  a  hardship  that  any  distinction  should  be 
drawn  between  a  church  and  a  Dissenting  chapel 
in  this  respect ;  but  the  answer  is,  that  the  con- 
secration of.  the  church  alters  its  status  in  point 
of  law.    I  read  the  case  of  Angell  v.  The  Vestry 
of  Paddington   as    deciding   that    a    church    is 
not  a  house   or  land   within    the   meaning  of 
the   statute.     Cockburn,  C.J.  said  so  expressly, 
and    Blackburn,    J.  agreed    with   that    judg- 
ment, though  he  also  said  that  he  did  not  see 
how  the  commissioners  could  be  owners.    That  is 
also  the  construction  put  upon  the  statutes  by 
Lord  Watson  in  the  QrecU  Eaetem  Railwa/y  Own- 
panv  V.  The  Hackney  District  Board  of  Works,    I 
think  the  true  view  to  be  arrived  at,  by  reading 
sect.  250  together  with  sect.  105,  is,  that  if  there 
is  any  legal  incapacity  there  cannot  be  an  owner 
or   a   rack   rent.    As  well    as    the   incai)acity 
at  common  law,  there  can  also  be  an  incapacity  by 
Statute,  but  it  must  be  such  an  incapacity  as  to 
alter  the  nature  of  the  property ;  ^  and  where  a 
building  is  only  preventea  from  oeing  used  as  a 
house  by  a  conventional  restriction  existing  only 
as  between  the  parties,  and  which  they  could 
alter  by  a^eement,  there,  I  think,  the  status  of 
the  buildm^  is  not  altered.     I  think  the  case 
comes  within   the   distinction  pointed   out    by 
Lord  Mansfield  in  Bobson  v.  Hyde  (Cald.  310). 
It  i<)  true  that  was  a  decision  on  the  Bating  Acts, 
but  the  language  and  reasoning  there  used  apply 
to  the  present    case.    Lofd  Mansfield  said  (at 
p.  314) :  **  The  doubt  in  this  case  can  only  have 
arisen  from  the  use  of  the  word  '  chapel ;'  but 
this  building  is  not  a  chapel  in  an  ecclesiastical 
sense.    It  is  not  a  consecrated  place — ^the  eccle- 
siastical law  cannot  take  notice  of  it.    It  is  a 
mere  private  room,  let  out,  it  is  true,  at  present 
for  the  purposes  of  religious  worship,  but  which, 
at  his  pleas«re,the  ownBrmay  apply  to  any  other 
use.    ft  is  said,  indeed,  that  he  is  restrained  from 
doing  this    by  covenant;    but    the    restriction 
by  covenant  does  not  vary  the  nature  of  the 
property."    It  seems  to  me  that  this  chapel  is 
capable  of    being  used  as  a  house  within  the 
meaning  of  the  passage  I  have  read,  and  a  portion 
— the  school — ^is  capable  of  being  so  used.    That 
is  the  real  basis  of  our  decision.    I  agree  also 
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that,  if  the  praparty  is  not  honees,  it  is  land 
within  the  meaning  of  sect.  77  of  the  Aot  of 
1862.  If  this  were  not  bo,  large  buildings 
— snch  as  factories— -which  do  not  come 
within  sect.  105  of  the  Act  of  1855,  would 
be  entirely  exempt.  Unless  eTerything  that 
does  not  come  withm  that  section  were  included 
under  the  term  "  land  "  the  result  would  be  that 
houses  would  be  liable  to  contribute  by  the  Act 
of  1855,  and  a  field  or  a  piece  of  waste  ground 
would  be  liable  by  the  Act  of  1862,  but  a  valuable 
factory  would  not  be  liable  at  all.  For  these 
reasons  I  think  it  is  clear  that,  if  the  property 
were  not  liable  as  houses,  it  would  be  liable  as 
land,  for  that  term  includes  all  land  with  build- 
ings upon  it  which  are  not  houses.  Then  there 
remains  the  question  whether  the  trustees  are  the 
"  owners  "  of  the  property  within  the  meaning  of 
sect.  250  of  the  Act  of  1^5,  and  I  am  of  opinion 
that  they  are,  for  they  are  the  persons  who 
would  receiye  the  rack  rent  if  the  property  were 
let.  It  was  said  by  Mr.  Greene  m  his  ingenious 
argument  that  the  chapel  could  not  be  let  without 
a  breach  of  coyenant ;  but  sect.  250  does  not  apply 
only  to  persons  who  could  let  the  property  at  a 
rack  rent,  but  defines  the  owner  as  the  person 
who  would  receiye  the  rack  rent  if  the  property 
were  let.  I  think  the  case  of  BotodUek  y.  The 
WdkefietA  Local  Board  of  HeaUh  (25  L.  T.  Bep. 
1^.  8.  88 ;  L.  Bep.  6  Q.  B.  257)  is  a  conclusiye 
authority  that  a  person  is  not  less  the  owner  of 
premises  because  by  the  provisions  of  a  deed  he 
IS  prohibited  from  letting  them.  Whether  if  the 
premises  were  preventedfrcm  being  let  at  a  rack 
rent  bv  the  terms  of  an  Act  of  Paniament  there 
could  oe  an  "  owner  "  within  the  meaning  of  sect. 
'.650  I  very  much  doubt.  I  think  that,  if  the  status 
of  the  property  were  altered,  there  would  be  no 
owner;  but  that  is  not  the  case  here, and  I  there- 
fore think  that  the  trustees  are  the  **  owners " 
within  the  meaning  of  the  Act.  For  these  reasons 
I  am  of  opinion  that  the  judgment  of  the  Divi- 
sional Court  is  right.  I  also  think  that  the  deci- 
sion in  Caiger  v.  Ths  Vestry  cfSt  Mary,  lalington 
(44  L.  T.  Bep.  N.  S.  605 ;  50  L.  J.  59,  M.  C.)  is 
right.  Our  judgment  in  the  present  case  does 
not  interfere  with  Angell  v.  The  Veetry  of 
Paddinfftcn  (L.  Bep.  3  Q.  B.  714),  or  with  The 
Qreat  Eaetem  Railway  Company  v.  The  Hackney 
Dtetrict  Board  of  Worke  (49  L.  T.  Bep.  N.  S.  509 ; 
8  App.  Cas.  687),  or  with  any  other  case. 

Appeal  dismieeed. 

Solicitors  for  the  appellants,  Ingle,  Cooper,  and 
Sohnee, 

Solicitor  for  the  district  board,  IT.  S,  Winnett, 
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Bidder  v.  Bridges,  (a) 

Evidence-^ Commonable  rights  —  Ordnanee  and 
other  maj^e-^Documente  in  the  British  Mtiseum 
— Cottonian  manuscripts — Church-hoohs  of  a 
parish. 

In  an  action  to  establish  commonahle  riglds  over  a 
piece  of  land  on  behalf  of  all  the  proprietors  aad 
occupiers  of  lands  or  tenements  in  a  certain 
parish,  the  chief  questions  raised  by  the  emdenes 
were :  (1)  whether  the  land  in  question  vuis  within 
the  parish ;  and  (2)  if  so,  whether  the  plaini^i 
had  any  right  to  maintain  the  action.  The 
Ordnatice  map,  and  several  other  maps,  some  of 
which  had  been  kept  in  the  British  Museum,  were 
tendered  in  evidence  for  the  purpose  of  showing 
the  position  of  the  boundaries  of  the  parish. 

Seld,  that  the  maps  were  not  admissible  in  m- 
dence. 

The  plaintiffs  founded  their  claim  upon  an  actien 
of  novel  disseisin  brought  in  23  Hen.  3,  the 
records  in  which  were  missing.  It  was  submiUsi 
thai  the  proceedings  could  be  proved  by  (1)  a  notS' 
booJc  in  the  Britisk  Museum  containing  a  noie  of 
the  case,  which  was  submitted  as  being  a  copy  if 
^e  record ;  (2)  a  document  forming  part  of  the 
Cottonian  M8S.  in  the  British  Museum,  picr- 
porting  to  be  a  register  of  a  priory  interested  in 
tlie  action,  containing  an  a^ccount  of  the  action; 
and  (3)  a  note  of  the  cution  in  an  entry  in  the 
church'book  of  a  parish,  the  parson  of  which  was 
a  defendant  to  the  a^ction^  made  438  years  cfier 
the  date  of  the  action. 

Held,  thai  (1)  and  (2)  were  not  admissible,  but  thai 
(3)  was  receivable  in  evidence  quantum  valeat,  as 
an  entry  of  an  historical  fact  tn  which  the  parish 
was  interested,  it  being  probably  taken  from  the 
record  whicJi  miglU  then  iMve  been  in  existence. 

This  was  an  action  by  two  persons,  who  were 
owners  of  freehold  lands  and  tenements  in  the 
parish  or  vill  of  Mitcham,  in  the  county  of 
Surrey,  on  behalf  of  themselves  and  all  other  the 
proprietors  and  occupiers  of  lands  or  tenements 
in  that  Till  or  parish,  asking  for  a  declaration 
that  a  piece  of  land  called  Beddington  Comer 
formed  part  of  Mitcham  Common,  and  that  the 
plaintiffs  and  those  on  whose  behalf  they  sned 
were  entitled  to  certain  commonable  rights  oyer 
it ;  and  that  the  defendants  might  be  restrained 
from  trespassing  on  the  land,  or  erecting  an^ 
buildings  or  fences  thereon ;  and  from  otherwise 
intermeddling  therewith,  or  interfering  with  the 
plaintiffs*  enjoyment  of  their  rights  over  the  land. 
The  case  only  calls  for  a  report  upon  the  question 
as  to  whether  certain  evidence  which  had  been 
tendered  was  admissible. 

The  vill  or  parish  of  Mitcham  was  within 
several  manors,  and  the  lords  of  several  manors 
claimed  rights  in  the  soil  of  the  commoo. 
Amongst  these  last  were  the  manors  of  Mitcfaani, 
Beddington  Bandon,  and  Wallington. 

The  defence  set  up  (amongst  others)  was,  that 
the  land  in  question  was  not  part  of  Mitcham 
Common,  bnt  was  part  of  the  manor  of  WaUing^ 

(«)  Bspoited  by  A.  J.  Biu.,  Xaq^  BMitoler-al-Iair. 
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ton,  of  which  the  defendant  Bridges  wm  lord, 
and  that  all  rights  of  oommon  over  it,  if  any  had 
erer  existed,  had  been  extinguished.  The  other 
defendants  were  purchasers  of  parts  of  the  land 
in  question  from  bridges. 

Xbe  nature  of  theouestions  of  evidence  raised 
appears  trom  the  jaogment.  It  is  sufficient  to 
state  here  that  the  two  principal  questions  raised 
b^  the  evidence  were:  (1)  whether  the  land  in 
dispute  was  within  the  vill  or  parish  of  Mitcham ; 
ana  (2)  if  it  was,  whether  the  plaintiffs  had  any 
rieht  to  maintain  this  action. 

Upon  these  questions  the  Ordnance  map,  tithe 
maps,  and  several  other  maps  of  the  district  were 
tendered  in  evidence  on  botn  sides,  some  of  which 
bad  been  kept  in  the  British  Museum.  In  some 
of  these  maps  Beddington  Comer  was  included 
as  part  of  Mitcham  Common,  in  others  it  was 
excladed  from  it.  One  question  was  whether 
these  maps  could  be  admitted  as  evidence  as  to 
the  situation  of  the  land.  The  other  questions 
were  whether  the  proceedings  in  an  action  of 
novel  disseisin,  brought  in  23  Hen.  3,  upon  which 
the  plaintiffs  founded  their  claim,  and  tne  records 
in  which  were  missing,  could  be  proved  by  (1)  a 
note-book  in  the  British  Museum  containing  a 
note  of  the  case,  which  was  submitted  as  being  a 
copy  of  the  record;  (2)  a  document  from  the 
British  Museum,  forming  part  of  the  Cottonian 
M8S.,  purporting  to  be  a  register  of  Merton 
Priory,  containing  an  account  of  this  action; 
and  (3)  another  note  of  the  same  action  in 
an  entry  in  the  church-book  of  the  parish  of 
Beddin^on,  in  1678,  438  years  after  the  date  of 
the  actiou. 

The  Prior  of  Merton  was  one  of  the  plaintiffs 
in  this  action,  and  the  Parson  of  Beddington  one 
of  ^e  defendants. 

The  extract  from  the  church-book  was  as 
follows: 

Henrioi  8  Anno  fi4  Anno  IX>m.  1240.  The  28rd  yeare 
off  the  Beiffae  off  King^  Henzy  the  lonne  of  King  John 
OM  anjse  was  maide  and  bronirht  afora  Sir  Steren 
8«graTe  and  other  the  Kings  jnatioea  by  the  Prior  of 
Merton  the  Prior  of  Sonthwarke  and  the  freeholders  of 
Xitoham  against  Agnes  Hnstard  William  Hustard  and 
oiQien  of  Bodjrnton  Baadon  and  Wallington  which  did 
diicase  the  said  Priors  and  men  of  Myoham  of  their 
wnmon  of  Mitoham  wherenpon  12  men  were  awome 
whieh  said  that  they  of  Mitoham  twenty  ^^eares  and 
more  before  the  assyse  brought  did  oommon  m  the  said 
pasture  with  them  of  Beddington  Bandon  and  WaJling- 
ton  as  in  the  oommon  pertayning  to  Mitcham  where- 
upon itt  was  oonsidered  through  long  oontisnanee 
Of  them  off  Mttoham  that  they  ahonld  haye  againe 
their  poaaeasion  and  the  diaeaaera  ahonld  pay  to  the 
aald  Priora  and  men  of  Mytcham  for  their  damagea 
^OduUings. 

Sir  J^.  Eenchea,  Q.C.,  Keheineh,  Q.C.,  and  P.  JJ. 

Lawrence  for  the  plaintiffs. — We  are  entitled  to 

use  the  documents  which  we  produce  to  prove 

what  occurred  in  the  action  of  novel  disseisin  in 

23  Hpu.  3.    The  documents  we  produce  are  copies 

of  copies,  but  there  are  no  degrees  in  seconoary 

evidence,  and  as  such  they  are  admissible.    They 

referred  to 

BwinmrUm  v.  The  Marquie  ofBtaford,  8  Taunt.  01. 

As  to  the  entry  in  the  chnrch*book  of  the  parish 
of  Beddington,  the  parson  of  that  parish  was  a 
defendant  to  the  action,  and  the  action  was  one 
in  which  the  parish  was  interested ;  the  entry 
WQfoId  therefore  be  admissible  t 


Ametnng  t.  BewUt,  4  Price,  216. 

The  Bii^  would  be  evidenfie  «■  to  tba  parish 


boundaries,  as  for  such  a  purpose  hearsay  evidence 
and  evidence  of  reputation  could  be  given. 

Graham  HaeHnqe,  Q.O.,  Kingdon,  and  Dihdin 

for  the  defendant  Bridges.— The  document  in  the 

church  chest  can  only  be  evidence  as  to  parish 

matters,  not  as  to  a  right  of  common  in  the 

neighbourhood.     Evidence    of    reputation    and 

hearsay  evidence  is  admissible  to  prove  the  position 

of  parish  boundaries  i 

1  Taylor  on  Kvidenoe,  8th  edit.  pp.  541,  840 ; 
LwdJhtnravn  v.  LletoaUyn,  15  Q.  B.  791. 

Maps  are  statements,  and  can  be  admitted  as  such* 
though  not  as  more  than  that : 

Taylor  on  Evidenoe,  8th  edit.  p.  549. 
An  Ordnance  map,  however,  is  of  more  value,  aa 
it  is  a  sort  of  public  document,  and  persons  are 
bound,  when  summoned,  to  point  oat  boundariea 
for  that  purpose : 

k  5  Vict.  0.  SO,  sa.  5,  6,  9, 11 ; 

BtarUk  V.  Frenia,  48  L.  T.  Bep.  N.  S.  290 1  5  App.  Oas. 
823. 

''Kat,   J.  referred   to    TTtl^e^orce  t.  HearfiM^ 

5  Ch.  Div.  709.] 

A.  CharUe,  Q.C.  EUon,  Q.O.,  andiiiJUrby  Jones, 

for  the  other  defendants,  referred  to 

Hammond  v.  BnUietreet,  10  Ex.  890. 

Keikewieh,  Q.C,  in  reply,  referred  to 

Neil  V.  The  Duke  of  Devenehire,  8  App.  Oas.  185. 

Oct,  26.— Kat,  J.  delivered  a  written  judgment. 
He  stated  the  nature  of  the  action,  and  upon  the 
points  dealt  with  by  this  report  saidi—The 
Ordnance  map  and  several  other  maps,  some  of 
which  came  from  the  British  Museum,  were 
tendered  in  evidence  on  either  side.  The  Ord* 
nance  map  excludes  the  land  in  question  from  the 
parish  of  Mitcham.  Many  of  the  other  maps 
mcluded  it.  In  the  case  of  the  Ordnanoe  map,  it 
seems  an  investigation  on  the  question  of  the 
disputed  parish  boundary  was  xnade  under  the 
provisions  of  the  statute  4  &  5  Vict.  c.  30  and 
subsequent  Acts.  No  public  inquiry  was  held. 
Certain  men  were  appointed  by  lustices  of  the 
peace  in  the  locality  to  point  out  the  boundaries. 
Tracings  of  maps  then  produoed  were  takra,  and 
a  statucory  declaration  was  made  by  the  lord  of 
the  manor  of  Wallington,  detailing  the  acts  of 
ownership  which  have  been  proved  m  this  action, 
or  some  of  them.  But  the  mi^  which  were  pro* 
duced  fix>m  the  Britbh  Museum  were  not  then 
referred  to.  It  was  argued  that  hearsav  evidence, 
and  evidence  of  reputation  is  admissible  to  prove 
the  position  of  parish  boundaries  (1  Taylor,  pp. 
541, 542),  and  that  therefore  all  these  maps  should 
be  received.  As  to  the  greater  part  of  them,  I 
am  not  informed  how,  or  on  what  information, 
the  boundary  was  laid  down.  None  of  t&em 
probably  was  made  with  the  same  care  in  this 
respect  as  the  Ordnance  map,  and  it  i%  obvious 
that  nothing  like  the  amount  of  evidence  on  the 
question  was  produced  for  the  purpose  of  that 
map  which  has  been  given  before  this  court.  In 
my  opinion  these  maps  are  not  admissible  as 
evidence  in  such  an  action  as  this ;  if  they  were, 
they  amount  to  no  more  than  a  sts^ment  of  the 
opinion  of  the  particular  map-maker  upon  such 
information  as  ne  obtained  at  the  time.  Upon 
this  part  of  the  case,  namely,  in  what  parish  the 
land  in  question  lies,  I  am  bound  to  say  that  the 
plaintifEs  have  not  proved  to  my  sal^isnotion  that 
this  portion  of  Ui9  eoiamOii  la  within  the  vill  of 
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Mitcbam,  or  if  it  were,  tha6  it  is  not  waste  of  the 
manor  of  Wallington.     If  it  be  Waste  of   the 
manor  of  Wallington,  though  within  the  tIU  of 
Mitcham,  the  lord  of  that  manor  would  have  a 
right  to  separate  it  from  the  •  resc  of  Mitoham 
Common,  and  so  to  exclude  the  plaintiffs  and  the 
other  commoners  claiming  in  right  of  Mitcham : 
(Go.  Litt.  122a.)    This  is  sufficient  to  decide  the 
case  against  the  plaintiffs,  but  so  much  evidence 
was  given,  and  so  much  argument  was  used  upon 
the  other  points  raised,  that  I  feel  bound  to 
express  my  opinion  upon  them.    [His  Lordship 
then  dealt  witn  the  other  parts  of  the  case,  and 
upon  the  further   questions  of  evidence  said :] 
But  the  main  foundation  of  the  plaintiffs^  claim 
is  an   action  which  was   brougnt   in  the  year 
28  Hen.  3.    It  appears  from  certain  entries  in 
the  Becord  Office  that  it  was  an  action  of  novel 
disseisin  in  Surrey,  by  the  Prior  of  Southwark 
and  the  Prior  of  Merton    against   Agnes    and 
William  Hustard  and  others.    From  these  entries 
it  also   appears   that   the   action  was    decided 
against  the  defendants,  and  that  they,  including 
amongst  others  Boger  the  parson  of  Beddington, 
were  ordered  to  pay  certain  sums  as  damases, 
which  are  stated  m  the  Pipe  Boll,  25  Hen.  8.   The 
record  of  the  action  itself  is  missing,  there  being 
about  that  time  an  hiatus  in  the  records  pre* 
served.     In  order  to  supplement  these  entries 
there  is  tendered  in  evidence,  first,  a  note-book  in 
the  British  Museum,  containing,  amount  other 
notes  of  cases,  some  of  which  are  copied  from 
existing  records,  a  note  of  this  case  which  the 
court  is  asked  to  receive  as  a  copy  of  the  missing 
record.     There  is  a  strong  probability  of  this 
being  a  copy,  and  an  accurate  one,  because  it 
agrees  with  the  entries  which  I  have  referred  to 
as  to  there  having  been  such  an  action,  and  the 
result  of  it,  but  no  history  of  this  book  is  pre- 
served.   I  am  not  informed  how  it  came  to  the 
British  Museum,  or  that  it  ever  was  in  such 
custody  as  would  entitle  a  court  of  justice  to 
treat  it   as   an   authentic   document.      Similar 
remarks  apply  to  another  document,  also  produced 
from  the  British  Museum.    This  purports  to  be  a 
register  of  Merton  Priory  oontainiuff  an  account 
of  the  same  action,  and  it  is  amon^  the  Cottonian 
MSS.,   of    which,     under    certain   statutes    of 
12  A  13  Will.  3,  c.  7,  5  Anne,  o.  80,  and  26  Geo.  2, 
c.  22,  the  British  Museum  now  have  the  custody. 
It  was  decided  in  Stointierton  v.  The  Marquis  of 
Stafford  that,  in  an  issue  under  an  Indosure  Act 
B8  to  rights  of  common,  a  document  from  the 
Cottonian  collection  purporting  to  be  an  original 
could  not  be  received  in  evidence,  because  not 
produced  from  the  proper  custody.    It  has  been 
argued  that  this  does  not  apply  so  strongly  to  a 
copy".    But  I  dissent  entirely  from  that  amiment. 
The  authenticity  of  a  copy  is  at  least  as  doubtful 
as  of  a  document  which  is  apparently  an  original, 
and  the  rule  of  evidence  which  requires  that  such 
a  document  should  come  from  a  proper  custody 
really  is  founded  on  this,  that  such  custody  is 
evidence  that  the   document   is  that  which  it 
purports  to  be.     I  must  therefore  reject  both 
these  documents.     Another  note  of  the   same 
action  is  found  in  an  entry  in  the  church-book  of 
Uie  parish  of  Beddington.    Now  it  appears  from 
the  Pipe  Boll,  25  Hen.  3,  as  I  have  pointed  out, 
that  Bioger,  the  parson  of  Beddington,  was  one 
of  the  defendants  to  the  action  against  whom 
damages  were  awarded  by  the  jadgmeat  o(  the- 


court.  The  action,  therefore,  was  one  in  which 
that  parish  was  interested.  Thn  entry  was  made 
in  lo78,  438  years  after  the  action.  But  it  was 
probably  taken  from  the  record  which  might 
nave  been  then  existing,  and  as  an  entry  of  an 
historical  fact  in  which  the  parish  was  interested, 
I  think  it  is  receivable  in  evidence  quanium 
valeai^,  and  for  this  the  case  of  Armsirong  v.  HewiU 
seems  to  be  an  authority.  [His  Lordship  came 
to  the  conclusion  on  the  evidence  that  the  plain- 
tiffs had  not  established  the  rights  which  they 
claimed,  and  he  dismissed  the  action  with  costs.] 

Solicitors  for  the  plaintiffs,  Boohe  and  Sons. 
.    Solicitors  for  the  defendants,  Bridges,  Sawtdlt 
JIaytoood,  Pam,  and  Dihdin ;  and  G,  A,  Russ, 


OBOWar    0A8S8    BE8SBVBD. 

Saturday,  Feb.  27, 1886. 

(Before  Lord  Golbridgb,  C.J.,  Makisty,  Hawkdts, 
Day,  and  Grakthaic,  JJ.) 

Beg.  t;.  Flowers,  (a) 

Jjareeny  -^  Money  given  hy  mistake  —  Innocent 
receipt — Mutual  mistake  —  Animus  farandi  on 
ascertaining  mistake — Felonious  taking. 

Where  money  or  goods  have  been  innocently  received, 
a  subsequent  fraudulent  appropriation  wiU  wA 
render  the  receiver  guiUy  of  larceny,  the  decision 
in  Beg.  v.  Ashwell  (53  i.  T.  Eep.  N,  fif.  773)  not 
being  an  autl^oriiy  to  the  contrary. 

Case  reserved  for  the  opinion  of  this  court  by  the 
learned  Becorder  for  the  borough  of  Leicester,  at 
the  last  Epiphany  Quarter  Sessions  for  that 
borough,  upon  the  trial  of  an  indictment  which 
charged  one  Charles  Flowers  with  having,  on  the 
31st  Oct.  1875,  while  being  servant  to  one  Samuel 
Lennard  and  another,  feloniously  stolen,  taken, 
and  carried  away  certain  money  to  the  amount  of 
seven  shillings  and  one  penny  halfpenny  the  pro- 
perty of  the  said  Samuel  Lennard  and  another,  his 
masters. 

It  appeared  from  the  case  that  the  prisoner, 
had  been  for  about  three  months  next  preceding 
the  31st  Oct.  1885,  a  clicker  in  the  service  of 
Messrs.  Lennard  Brothers,  a  firm  of  shoe  manu- 
facturers in  Leicester,  in  whose  establishment 
the  following  mode  of  payment  of  the  wages  of 
their  employes  was  adoptea,  viz. : 

The  amount  of  wages  due  to  each  workman 
was  calcuhted  from  the  time  book  and  entered  in 
the  wages  book.  Each  amount  was  then  made  up 
and  put  into  a  small  paper  bag,  which  was  then 
sealed,  and  the  bags  so  secured  were  sent  to  the 
various  rooms  in  which  the  men  worked.  The 
foreman  of  each  of  such  rooms  then  distributed 
the  bags  containing  the  wages  among  the  men 
under  his  charge.  When  a  mistake  occurred  the 
workman  affected  thereby  took  his  bag  to  one 
Francis  CuSlin  (the  clerk)  to  have  the  mistake 
rectified. 

On  the  31st  Oct.  there  was  due  to  the  prisoner 
the  sum  of  sixteen  shillings  and  eightpenoe,  and 
after  the  workmen  had  been  paid  their  wages  the 
prisoner  came  to  Cufilin,  and  said  that  he  was 
three  pence  short,  and  gave  him  the  bag  into 
which  nis  money  had  been  put.  The  top  of  the 
barg  had  been  torn  off,  ana  the  bag  was  empty. 

'   <•)  Bfp^rfa  by  B>  Cwnnyam  QHoh  BH*f  'Bss&amjst  Ixm. 
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Another  workman  named  Jinks  had  also  come  to 
Coffiin  for  a  correction  in  his  money,  statins  that 
fivepence  or  sixpence  was  due  to  him,  and  had 
handed  to  Cufflm  his  bag  with  seven  shillings 
and  eleven  pence  halfpenny  in  it.  Gufflin,  there- 
upon, gave  the  prisoner  by  mistake  Jinks's  bag, 
and  also  three  pence  in  copper,  into  his  hand,  and 
the  prisoner,  having  received  Jinks's  bag,  went 
away  immediately,  and  in  the  presence  of  one 
of  his  fellow  workmen  emptied  the  coptents  of 
Jinks's  bag  into  his  hand,  saying,  "  The  biter  has 
got  bit;  he  has  paid  me  double  wages."  He 
then  turned  to  another  man  and  said,  "  Gome  on, 
we'll  go  and  have  a  drink  on  it." 

At  the  close  of  the  case  for  the  prosecution, 
it  was  submitted  on  behalf  of  the  prisoner  that 
there  was  no  case  to  go  to  the  jury,  as  the  evidence 
&iled  to  show  that  the  prisoner  at  the  time  he  re- 
ceived the  seven  shillings  and  eleven  pence  half- 
penny from  Gufflin  had  the  animva  furandi,  or 
gailty  mind,  essential  to  constitute  the  offence  of 
larceny,  and  that  any  subsequent  fraudulent  ap- 
propriation of  the  money  by  the  prisoner  was  im- 
material in  so  far  as  the  offence  of  larceny  was 
concerned. 

The  learned  Becorder,  however,  held  that  there 
was  evidence  to  go  to  the  jury  of  the  prisoner 
having  the  animu8  furandi  at  the  time  he  re- 
ceived from  Gufflin  the  money,  and  he  also  ruled, 
in  deference  to  the  opinion  of  certain  of  the 
learned  judges  in  Beg,  v.  Ashwell  (53  L.  T.  Bep. 
N.  8.  773;  16  Gox  C.  G.  1;  liS  Q.  B.  190;  65 
L.  J.  65,  M.  G.),  that  if  the  prisoner  received  the 
money  innocently,  but  afterwards  fraudulently 
appropriated  it  to  his  own  use,  he  was  g|iilty  of 
larceny.  Having  directed  the  jury  to  this  effect 
be  put  to  them  the  following  questions,  viz. : 

1.  Did  the  prisoner,  from  the  time  he  received 
from  Gufflin  tne  bag  containing  the  seven  shillings 
and  eleven  pence  halfpenny,  know  that  it  did  not 
belonc:  to  him  P    To  this  the  jury  answered,  No. 

2.  Did  the  prisoner,  having  received  the  bag 
and  its  contents  innocently,  afterwards  fraudu- 
lently appropriaiie  them  to  his  own  useP  And 
to  tms  the  jury  answered.  Yes. 

The  learned  Becorder  thereupon  directed  a 
verdict  of  guilty  to  be  entered  on  the  first  count 
of  the  indictment,  which  was  that  above  set  out, 
and  reserved  the  question  for  the  consideration  of 
this  court,  whether,  the  jury  not  having  found 
affirmatively  that  the  prisoner  had  the  cmimus 
furandi  at  tne  time  he  received  the  seven  shillings 
and  eleven  pence  halfpenny  from  Gufflin,  he  could 
be  rightly  convicted  of  larceny  by  reason  of  the 
subsequent  fraudulent  appropriation  by  him  of 
the  said  money  to  his  own  use  P 

Ko  one  appeared  on  behalf  of  the  prosecution 
or  the  prisoner. 

Lord  GoLEBJDGE,  G.J. — ^This  case  might  have 
raised  a  very  subtle  and  interesting  question. 
The  manner  in  which  the  learned  recorder  has 
stated  it,  however,  raises  a  question  which  is  dis- 
tinguishable from  that  which  was  raised  in  the 
case  of  Bm,  v.  Ashwell,  ^  Now,  in  that  case,  the 
judges  who  decided  in  favour  of  the  con- 
viction never  meant  to  Question  that  which  has 
been  the  law  from  the  oeginning,  and  to  hold 
that  the  appropriation  of  chattels  which  had 
previously  been  innocently  received  should 
amount  to  the  offence  of  larceny.  If  that 
case  is  referred  to,  it  wilt  be  seen  that  I 
Mac.  Gas.— Vol.  XIV. 


myself  assumed  it  to  be  settled  law  that  where 
tliere  has  been  a  delivery  of  a  chattel  from  one 
person  to  another,  subsequent  misappropriation 
of  that  chattel  by  the  person  to  whom  it  has  been 
delivered  will  not  make  him  guilty  of  larceny, 
except  by  statute.  In  the  present  case,  however, 
the  learned  recorder  appears  to  have  directed 
the  jury  that,  if  the  prisoner  received  the 
78,  ll\d.  innocently,  but  afterwards  fraudulently 
appropriated  the  money  to  his  own  use,  he  was 
guilty  of  larceny.  But  no  such  rule  was  intended 
to  be  laid  down  in  Beg,  v.  Ashwell,  and  the  direc- 
tion of  the  learned  recorder  was  not,  in  my 
opinion,  in  accordance  with  that  decision.  It  is 
quite  possible  for  the  jury  to  have  considered 
consistently  with  that  direction  that  a  fraudulent 
appropriation,  sis  months  after  the  receipt  of  the 
money,  would  justify  them  in  finding  the  prisoner 
guilty  of  larceny.  The  question  we  are  asked  is, 
whether  the  jury,  not  having  found  affirmatively 
that  the  prisoner  had  the  animus  furandi  at  the 
time  he  received  the  money,  he  was  rightly  con- 
victed of  larceny  by  reason  of  the^  subsequent 
fraudulent  appropriation.  In  my  opinion  he  was 
not.  The  judgments  of  those  judges  who  affirmed 
the  conviction  in  Beg,  v.  AshweU,  if  carefully 
read,  show  that  they  considered  that  to  justify  a 
conviction  for  larceny  there  must  be  a  taking  pos- 
session simultaneously  with  the  formation  of  the 
fraudulent  intention  to  appropriate,  and  that  was 
not  the  case  here. 

Manistt,  J. — ^I  am  of  the  same  opinion.  The 
difference  of  opinion  among  the  judges  who  de- 
cided the  case  of  Beg.  v*  Ashwell  was  in  the 
application  to  the  particular  facts  in  that  case 
of  the  settled  principle  of  law,  that  the  innocent 
receipt  of  a  chattel,  coupled  with  the  subsequent 
frauaulent  appropriation  of  that  chattel,  does 
not  amount  to  larceny.  And  while  certain  of 
the  judges  were  of  opinion  that  there  had  been 
a  fraudulent  taking  and  not  an  innocent  receipt, 
and  held  that  Ashwell  had  been  guilty  of  larceny, 
the  others,  on  the  contrary,  were  of  opinion  that 
th^re  had  been  an  innocent  receipt,  and  that, 
therefore,  there  had  been  no  larceny.  I  am  glad 
to  think  that  the  old  rule  of  law  remains  un- 
affected. 

Hawkins,  J. — ^The  old  rule^  of  law  was  not 
questioned  by  any  of  the  judges  in  Beg.  v.  Ashwell. 
This  case  is  distinguishable,  for  here  the  learned 
recorder  told  the  jury  that  if  the  prisoner 
received  the  7s.  llid.  innocently,  but  afterwards 
fraudulently  appropriated  that  money  to  his  own 
use,  he  was  guilty  of  larceny.  It  appears  clear 
to  me  that  that  direction  could  not  be  right,  and 
that  the  learned  recorder  misapprehended  the 
mle  of  law. 

Day,  J. — I  was  one  of  those  who  dissented  from 
affirming  the  conviction  in  Beg.  v.  Ashwell^  and 
have  only  to  add  that,  in  my  opinion,  this  con- 
viction cannot  be  supported. 

Gbavtham,  J. — I  am  of  the  same  opinion. 

Convi^ion  quashed. 


U 


lie 
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Saturday,  March  27, 1886. 

(Before  Lord   OousRiDeE,  C.J.,   Mathsw,  Day, 

Smith,  and  Wills,  JJ.) 

Beg.  v.  0BONMiBE.(a) 

Emhezztemeni — Fraud  by  an  agent — Money  tn- 
trusted  for  $pecific  purpose  —  Stock-johhing  — 
Ikponi  for  cover  and  coTwrniawon— Ca»t;«r«ton 
of  money  hy  «foc]k5rofcer— 24  ^  25  Vict,  e,  96, 
8,  75, 

On  the  2nd  Kov.  1885,  W.  hy  letter  instructed  tlie 
prisoner,  a  stockbroker,  to  buy  for  him  on  the 
following  day  certain  stock  at  90,  to  hold  for  a 
rise,  the  time  to  close  to  be  left  open,  and  inclosed 
a ehemiefor  21  f.  bs,  *^for  cover  and  commission" 

On  tlie  %'d  Nov,  the  stock  specified  was  at  91i,  and 
the  pristmer  paid  the  cheque  tnto  his  bank  wUJiout 
purchasing,  and  sfubsiquently  spent  five  moneij  for 
ids  ovm  use,  the  balance  stanaing  to  his  credit  at 
his  bankers  on  the  14ih  Nov.beir^g  only  SI. 

Upon  a  case  reserved  at  the  trial  of  an  indictment 
^wider  24  ^  25  Vict.  c.  96,  s.  75,  tvhich  charaed 
tlie  prisoner  for  tjuit  he  having  been  intintstea  as 
a  broker  ana  agent  with  a  security  for  the  pay- 
ment  of  fnoney,  with  a  direction  in  writing  to 
apply  it  for  a  specific  purpose,  in  violation  of 
good  faith,  and  contrary  to  the  terms  of  such 
direction  converted  to  his  own  use  such  security. 

Held,  that  the  prisoner  was  merely  tite  agent  of  W. 
to  hold  and  apply  the  money  for  which  thecJieque 
was  sent  for  a  specific  purpose,  and  that  he  was 
rightly  convicted  under  the  circumstances  of 
having  converted  the  cheque  to  his  own  use,  as 
charged  in  the  indictment. 

Case  reserved  by  the  Common  Serjeant  for  the 
consideration  of  this  conrt  in  a  case  tried  at  the 
Central  Criminal  Court  on  the  10th  Feb.  1886, 
the  facts  stated  being  the  following : — 

The  defendant  was  charged  under  the  75th 
section  of  the  24  &  25  Vict.  c.  96,  for  that  he 
having  been  intrusted  as  a  broker  and  agent  with 
a  security  for  the  payment  of  money,  with  a 
direction  in  writing  to  apply  it  for  a  specific 
purpose,  in  violation  of  gooa  faith  and  contrary 
to  the  terms  of  such  direction  converted  to  his 
own  use  such  security. 

The  second  count  was  similar  to  the  first, 
except  that  the  defendant  was  charged  with  con- 
verting to  his  own  use  the  proceeds  of  the  security. 

One  Bobert  Henry  Waud  had  received  from 
the  defendant  a  book  entitled  "Mr.  Herbert 
Harrison's  ABC  Guide  to  the  Stock  Exchange, 
exhibiting  the  certain  method  of  making  monev 
and  avoi£ng  risk  through  its  agency,"  m  which 
was  the  following  paragraph  under  the  head  of 
"  Cover;" 

Cover,  which  represents  the  amount  of  money  or 
approved  seourity  deposited  by  the  client  in  support  of 
the  speoiilation  to  be  undertaken  for  his  aooount,  and  is 
in  otner  words  the  assurance  to  the  broker  that  his 
responsibility  oeases,  when  he  has  acted  to  the  best  of 
his  ability  m  the  client's  interest.  •  Without  such 
deposit  the  broker  would  be  Uable  to  the  Stock  Exchange 
for  all  losses  incuned,  which  would  become  ruinous 
when,  as  in  my  case,  there  are  very  many  clients  some 
of  whom  act  entirely  upon  their  own  judg[ment.  As  I 
proceed  to  illustrate  my  system  of  conducting  the  busi- 
ness, it  will  be  readily  perceived  that  under  it  *'  many 
are  the  gains ;  the  losses  few.'*  I  buy  or  sell  stocks  or 
shares  at  a  price  with  an  inclusive  commission  of  one- 
sixteenth  and  open  any  stock  no  matter  how  speculative 
on  receipt  of  1  per  cent,  cover. 

(a)B«poned  by  B,  CuvniNeBAV  Olin,  Esq.,  Bsrriiter-afe-Lair. 


On  the  22nd  Nov.  1885  Waud  wrote  to  the  defen- 
dant a  letter  which  (so  far  as  it  is  material)  wasa* 
follows : 

Dear  Sir,— If  yon  can  buy  me  to-morrow  (Taesday) 
North  British  at  90,  buy  2000  to  hold  for  a  rise,  the  tune 
to  close  to  be  left  open  whilst  I  watch  the  market.  I 
inclose  my  cheque  for  cover  and  commission  21*.  os. 

This  was  set  out  as  the  direction  in  writing  in 
the  indictment.  Waud  contended  that  he  had 
originally  written  "  91,"  and  that  it  had  been 
altered  to  "90."  The  defendant's  clerk,  who 
received  the  letter,  swore  that  he  had  not  altered 
it.  There  was  "  91"  on  the  counterfoil  of  the 
cheque.  On  the  3rd  Nov.,  the  day  on  which  the 
purchase  was  to  be  made,  the  jjrice  of  North 
British  was  91i,  therefore  it  was  impossible  that 
the  order  could  be  executed  whether  the  figures 
were  90  or  91.  On  the  5th  Nov.  the  price  was 
90J  to  91,  but  the  order  was  for  the  3rd.  Waud 
received  no  communication  whatever  in  reply  to 
his  letter,  and  accordingly,  on  the  11th  Nov.,  he 
sent  a  telegram  to  the  defendant,  which  (so  far  as 
is  material)  ran  as  follows : 

Have  you  bought  British  91 P  Shall  wait  Bridgwater 
for  reply.    Post  office  half  hour. 

His  telegram  appears  to  have  be<»n  received  in 
London  at  11.43  a.m.  At  12.27  noon  the  defendant 
sent  a  telegram  to  Waud,  which  (so  far  as  la 
material)  was  as  follows : 

Ooen  British  90  24.  Send  further  cheque  Avoid  riA. 
Beply  Harrison. 

The  telegram  was  followed  on  the  same  day  by 
a  sold  note  to  the  following  effect : 

18,  Telegraph-street, 

London,  11th  Nov.  1883. 


<  i  i  I 

Amount.    <    Stook-W  ts  U,720       Price.  ;  M.MO 

16,000    !  British  921    i  14.874    £    s.    d. 


Co«t. 


1 


For  the  30th  Nov. 
discount  subject 


2%  matgin. 
Rules  at  back  hereof. 


Harrison,  Stockbroker. 


Waud  had  given  no  directions  to  the  defendant 
to  open  British  at  92^,  and  he  went  to  the 
defendant's  office  and  saw  the  defendant's  derk, 
and  repudiated  the  pnrchase  of  British  at  92t, 
and  it  was  ultimately  withdrawn.  Wand's  cheque 
for  21Z.  5«.,  which  was  drawn  on  ihe  London  and 
Provincial  Bank.  South  Kensington  Branch,  pay- 
able t^  the  order  of  Herbert  Harrison,  was 
indorsed  "  Herbert  Harrison,"  and  paid  into  the 
defendant's  bank,  and  on  the  3rd  Nov.  a  receipt 
was  sent  from  the  defendant's  office  to  Waud  for 
the  amount  of  the  cheque. 

There  were  several  dealings  in  reference  to 
stocks  between  Waud  and  the  defendant,  but  the 
defendant  never  refunded  the  211.  5s.  sent  him  by 
Waud  **  for  cover  and  commission." 

The  defendant,  having  absconded,  was  arrested 
on  the  28th  Dec.  at  Madrid. 

It  was  proved  that  on  the  14th  Dec.  1885  the 
whole  amount  standing  to  his  credit  at  his  bank 
was  SI.  At  the  trial  it  was  contended  on  behalf 
of  the  defendant  that  there  was  no  case  to  go  to 
the  jury,  but  the  Common  Serjeant  left  the  case 
to  the  jury  after  consulting  Denman,  J.,  and  they 
found  a  verdict  of  guilty.  , 

The  first  question  raised  for  the  decision  of 
this  court  was,  whether  the  letter  of  the  2nd  Nov. 
wag  a  sufficient  direction  in  writing  to  satisfy  toe 
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terms  of  tbe  75th  section  of  25  Vict.  c.  96 ;  and 
in  the  event  of  the  conrt  being  of  opinion  that  the 
letter  was  sneh  a  sufficient  direction  in  writing,  the 
fvtber  question  was  raised :  **  Did  the  defendant 
convert  the  cheque  for  212.  ha.,  or  its  proceeds,  to 
his  own  use,  contrary  to  the  terms  of  such  direc- 
tion within  the  meaning  of  the  Act." 

By  24i  &  25  Vict.  c.  96,  s.  75,  it  is  enacted  that : 

^  Whosoerer,  hAving  been  intmsted,  either  solely  or 
jointly  with  any  other  person,  as  a  banker,  meronant, 
broker,  attorney,  or  otner  agent  with  any  qoney  or 
seoari^  for  the  payment  of  money,  with  any  direction 
in  writing  to  apply,  pay,  or  deuvei  snch  money  or 
seonrity,  or  any  part  thereof  respeotiTely,  or  the  pro- 
eeeds,  or  any  part  of  the  proceeds  of  such  aeonrity ,  for 
any  pnxposej  or  to  any  person  spacifted  in  aaoh  dureo- 
iions,  shall,  m  riolation  of  good  laith,  and  contrary  to 
the  terms  of  snch  direction,  in  anywise  conyort  to  his 
own  nse  or  benefit,  or  the  use  or  benefit  of  any  person, 
other  than  the  person  by  whom  he  shall  have  been  so 
ininisted,  snoh  money,  seoority,  or  proceeds,  or  any 
part  thereof  respectively  ....  shall  be  gnilty  of 
a  mifldemeanoor,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  kept  in  penal 
wrritnde  for  any  time  not  exceeding  seven  years  and  not 
len  than  three  years,  or  to  be  imprisoned  for  any  term 
Sot  exceeding  two  years,  with  or  withonl  hitfd  labour. 

Kemp^  Q.C.  (with  him  C  W,  JIfaUhews)  for 
the^  defendant. — ^The  prosecution  rely  upon  the 
decision  in  Beg.  v.  ChrUtian  (L.  Hep.  2  C.  C.  94; 
12  Cox  O.  C.  502).  Now,  in  that  case,  Black- 
bom,  J.,  in  his  judgement,  said ;  "  Before  turning 
to  the  words  of  the  statute,  look  at  the  facts. 
The  prisoner  being  an  agent  within  the  meaning 
of  the  statute  (for  as  to  that,  no  question  is 
reserved),  consents  to  act  on  the  terms  contained 
in  his  first  letter  of  the  12th  Nov.  He  accord- 
ingly receives  instructions  to  buy,  and  various 
securities  are  bought.  It  seems  immaterial  to 
consider  whether  any  privity  of  contract  was 
established  between  the  prosecutrix  and  the 
seUers.    There  is,  at  any  rate,  no  doubt  that  the 

{prisoner  must  have  made  himself  personally 
table  to  them.  And  therefore  he  would  have  a 
right,  after  paying  for  shares,  if  he  did  pay,  to 
reinse  to  hand  them  over  till  he  was  repaid.  He 
would  also  have  a  right  to  require  cash  before- 
hand so  as  to  keep  him  out  of  advances.  In  this 
state  of  things  he  writes  his  letter  of  the  27th 
Nov.,  and  the  prosecutrix  her  answer  of  the  same 
date.  Now,  looking  at  the  facts,  and  noting  down 
what  seems  to  have  been  her  meaning  as  to  the 
cheque,  I  have  no  doubt  as  to  what  it  must  be. 
'  Inasmuch  as  there  is  a  sum  of  2361,  which  I  have 
to  pay  to  get  the  Japanese  bonds,  get  the  pro- 
ceeds of  the  cheque  in  the  way  most  convenient 
to  yourself  and  pay  for  the  bonds.' "  Here  the 
defendant  had  not  to  pay  for  anything,  he  was  to 
take  the  cheque  for  cover  and  commission,  and 
therefore  had  a  right  to  pay  it  into  his  bank.  The 
moment  it  was  paid  into  his  account  at  his 
bankers  ho  had  a  right  to  use  it,  subject  merely 
to  his  repaying  the  amount  in  a  certain  event. 
In  order  to  be  within  the  decision  cited,  the 
cKrection  requires  such  words  as  "  I  send  you 
cheque  to  pay  deposit  on  bonds.'*  As  it  is,  the 
ohly  remeoy  the  prosecutor  has  is  to  sue  for  his 
money.  In  Meg.Y.  Oolde  (2  Moo.  &  Bob.  425), 
which  was  a  decision  upon  7  &8  Vict.  c.  29,  s.  49, 
a  statute  containing* words  practically  the  same 
as  the  word^T  in  the  statute  in  question,  the  court 
held  that  it  wae  essential  the  indictment  should 
allege  a  written  direction  as  to  the  application  of 
the  proceeds.    Now,  although  there  was  a  direc- 


tion in  writing  here,  the  defendant  had  done 
nothing  contrary  to  that  direction.  He  was 
directod  to  hold  the  money  as  cover  and  commis- 
sion. [Wills,  J.— Tho  fact  is,  however,  that  he 
did  not  hold  it  as  cover  and  commission,  he  spent 
it.]  He  spent  moneys,  certainl^r,  but  as  the 
cheaue  was  crossed,  it  was  practically  necessary 
he  snould  pay  it  into  his  bcmk,  and  if  he  spent 
that  particular  amount  he  did  so  at  the  peril  of 
having  to  repay  it  out  of  other  moneys.  Had  ho 
repaid  it  out  of  other  moneys,  no  proceedings 
could  have  been  instituted.  He  was  instructed 
to  make  a  particular  contract,  which  he  need  not 
have  made  until  after  he  had  paid  the  money 
into  his  bank.  [Day,  J. — If  he  aid  not  make  the 
particular  contract,  was  not  he  bound  to  return 
the  cheque  P]  No ;  he  had  the  right  to  pay  the 
cheque  into  his  bank  as  soon  as  he  received  it. 
He  was  directed  to  keep  the  cheque  and  to  have 
the  use  of  it.  [Lord  Colekidoe,  G.J.— He  was  to 
use  it  in  a  particular  way,  in  which,  as  it  turned 
out,  he  coi^d  not  use  it.]  He  was  not  to  pay 
away  this  particular  money.  [Mathew,  J.— >Yoar 
difficulty  IS  that  it  was  a  case  of  an  a^nt,  and 
not  the  case  of  two  contracting  parties.]  I  must 
admit  he  was  an  aeent.  Xl'prd  Coleeidge, 
G.J. — ^Then  where  was  nis  authoritr  to  spend  this 
money  P]  He  was,  no  doubt,  boona  to  return  the 
money  at  some  time  or  another,  but  in  the  mean- 
time, I  submit,  he  had  a  right  to  deal  with  it  as 
if  it  were  his  own. 

Mead  and  BichardB,  for  the  prosecution,  were 
not  called  on. 

Lord  Coleridge,  C.J. — This  case  has  been  very 
ingeniously  argued,  but  when  we  come  to  look  at 
the  facts,  and  at  the  words  of  the  letter,  there  is, 
in  my  opinion,  no  difficulty  in  arriving  at  what 
our  .ludgment  should  be.  Here  is  a  man  who,  it 
must  be  admitted,  was  in  the  position  of  an  agent, 
he  received  money  which  he  was  to  apply  in  a 
particular  way,  and  which  he  had  no  right  to 
spend  in  any  other  way.  He  did,  however,  spend 
it  in  a  way  other  than  that  in  which  he  was 
directed  to  apply  it,  and  he  is,  therefore,  in  my 
opinion,  within  the  words  of  this  statute,  and  the 
questions  we  are  asked  in  this  case  must  be 
answered  in  the  affirmative,  and  the  conviction 
affirmed. 

Mathbw,  Day,  Shith,   and  Wills,  JJ.  con- 

®^"^-  Cofwietion  affirmed. 

Solicitors  lor  the  prosecution,  Edward  BeaUt 
and  Co, 
Solicitor  for.  the  defendant,  0.  A,  Stewart. 


tm 


148 


MAGISTRATES*  GASES. 


Gt.  of  Aff.]     Thk  Wbst  Noefolk  Faicmkbs  Hamube  Comfant  Liv.  v.  Abchdale.    [Gt.  or  Aff. 


SttpfTtme  Cimrt  of  Itil^itatum 

COURT   OF  APPEAL. 

March  10  and  12, 1886. 

(Before  Lord  Esher,  M.B.,  Lindley  and 

Lopes,  L.JJ.) 

The  West  Norfolk  Farmers  Manure  Company 
Limited  t;.  Archdale.  (a) 

APPEAL  PROM   THE   QUEEN'S    BENCH   DIVISION. 

Convmissionera  of  Sewers — Jurisdiation — Tidal  and 
navigable  river — Ancient  protective  hanks — Bill 
of  Sewers  1531  (23  Een.  8,  c.  h)SewersAct  1833 
(3^4  Wm.  4,  c.  22),  as.  10  and  47. 

WailSf  hanks,  culcerta,  and  other  defences,  wlieiher 
natural  or  artificial,  aittuUe  by  the  aea  coaat,  or 
tidal  navigable  rivers,  as  described  in  the  BiU  of 
Sewers  1531,  and  the  Sewera  Act  1833,  do  not,  by 
aect,  10  of  the  latter  atatiUe,  ipao  facto  veat  in  the 
Commiaaionera  of  Sewera,  but  only  after  aueh 
commiaaionera  liave  ahown  aome  eaoerdae  ofjuris' 
diction  aa  referred  to  in  aect,  47  of  the  aame  Act. 
Sect.  10  by  iiaelf  merely  givea  the  com/miaaionera 
an  enahUng  power. 

The  doctrine  estahlished  in  tlie  ease  o/ Attorney- 
General  y.  Tomline  (42  L.  T.  Rep.  N.  S.  880 ; 
14  Ch.  Div.  58)  was  meant  to  apply  to  tlie  natural 
protective  banks  against  the  aea,  and  againat  the 
approach  of  auch  tidal  rivera  aa  are  equivalent  to 
the  aea. 

The  plaintiffs  were  tlie  ownera  and  occupiera  of 
land  adjoining  a  tidal  navigable  river,  and  the 
defendanta  were  the  ovniera  or  occupiera  of  other 
land  adjoining  the  aame  river.  Upon  the  defen^ 
danta*  land  there  existed  a  aea  wall  or  bank 
frontina  the  river. 

It  waa  alleged  thai  the  hank  waa  an  ancient  bank, 
erected  and  maintained  for  the  purpoae  of  pre- 
venting the  overflow  of  the  rioer,  ana  waa  v.nder 
the  juriadiction  of  the  Commiaaionera  of  Sewei-a 
in  purauance  of  ths  ataiutea  in  thai  beJialf.  It 
waa  also  alleged  that  tlie  defendants  wrongfully 
cut  down  and  destroyed  a  portion  qf  tlieoank, 
whereby  the  plaintiffs*  property  was  injured 
ih/rough  the  overflowing  of  an  extraordinary  high 
tide.  The  plaintiffs  claimed  damages.  Titers 
was  no  evidence  of  any  prescriptive  liability  on 
the  defendants  to  keep  the  bank  xn  repair. 

Held  (affirming  the  judgment  of  tlie  court  below),  that 
walls  and  banks  adjoining  a  tidal  navigable 
river,  whicJi,  by  sect.  10  of  the  Sewers  Act  1833 
were  to  he  toithin  the  jurisdiction  of  the  Com- 
missioners of  Sewers,  were  not  to  be  considered 
public  walls,  so  as  to  make  tlis  occupiers  of 
land  on  which  such  walls  were  situated  liahte 
for  damage  cauaed  by  cutting  through  them, 
unleaa  the  commiaaionera  had  taken  to  the  aea 
walla  in  auch  a  way  aa  to  make  them  tlie 
property  of  the  commiaaionera  under  aect.  47  of 
the  same  Act ;  and  thai,  as  there  was  no  evidence 
to  that  effect  ihe  plmintrfft^'-ekiim  could  not  be 
maintained. 

This  was  an  action  by  the  West  Norfolk  Farmers' 
Manure  Company  Limited,  carrying  on  business 
as  manufacturers  of  artificial  manures  at  Lynn, 
Norfolk,  to  recover  damages  a^inst  George 
Archdale,  who  had  a  life  interest  in  certain  pro- 

(«)  Beported  by  E.  A.  Scritohlbt,  Esq.,  B>rrit>w»L>w. 


perty  situated  near  the  plaintiffs'  works,  Bobert 
bands  his  tenant,  and  James  Page  his  agent,  for 
injuries  and  losses  sustained  by  the  plaintiffs 
in  conseouence  of  their  premises  being  flooded 
during  tne  night  of  the  11th  March  1883,  by 
reason,  it  was  alleged,  of  the  wrongful  act  of  the 
defendiants  in  destroying  an  ancient  bank  or  sea 
wall,  by  lowering  a  part  of  it. 

George  Archdale  resided  in  London.  The  pro- 
perty at  Lynn,  of  which  he  was  tenant  for  life, 
consisted  of  a  cottage,  known  as  Brasier^s  Cot- 
tage, and  a  blubber-house,  and  land  adjoining  the 
tidal  navigable  river  Nar,  or  Sandringham  Eaa, 
which  flows  into  the  river  Ouse. 

The  predecessors  of  Archdale  were  en  gaged  in 
the  Greenland  and  Baltic  trade,  and  the  land  was 
bought  for  a  dep6t,  and  particularly  as  the  site 
for  a  blubber-house  to  which  whales  were 
brought. 

The  blubber-house  was  converted  into  a 
slaughter-house  by  Robert  Rands,  who  was  a 
butcher,  and  was  tenant  from  year  to  year  of 
the  property  which  he  had  held  from  Michaelmas 
187d. 

James  Page,  as  agent  for  Archdale,  managed 
and  let  the  property  for  him. 

The  plaintiff  company  were  owners  and occupiert 
of  a  piece  of  land  adjoining  the  river  Nar.  Ther 
purchased  the  land  in  1872  and  erected  J^uild- 
mgs  thereon. 

There  were  two  sea  walls  or  embankments 
on  the  defendants'  property,  respectively  known 
as  the  outer  bank  and  the  inner  bank.  The 
inner  bank  fronted  on,  but  was  at  some  distance 
from,  the  river.  The  outer  bank  was  nearer  the 
river  and  directly  fronting  it.  The  inner  hank 
had  evidently  been  an  outer  bank  originally, 
but  not  within  living  memory.  It  was  admitted 
that  the  inner  bank  was  an  ancient  bank,  not 
made  within  the  memory  of  man. 

Shortly  after  he  had  taken  the  premises.  Bands 
obtained  Page's  permission  to  lower  the  inner 
bank,  to  better  enable  him  to  get  a  horse  and 
cart  over  it  to  and  from  his  slaughter-house. 
The  permission  was  given  entirely  without  the 
consent  or  even  the  knowledge  of  Archdale. 

On  the  8th  March  1883  Page  received  a  letter 
from  the  plaintiffs'  manager  calling  his  attention 
to  a  predicted  high  tide,  and  reauesting  him  to 
attend  to  the  bank  where  it  had  oeen  lowered  by 
Rands,  so  as  to  prevent  any  overflow  of  tidu 
water  there.  Arcndale  was  not  informed  of  this 
communication,  and  never  knew  anything  about 
it  until  after  the  extraordinary  high  tiae  had 
happened.  He  did  not  know  until  then  that  the 
bank  had  been  lowered  by  Rands. 

On  the  11th  March  7883,  at  about  8  p.m.,  the 
extraordinary  high  tide  referred  to  occurred  at 
Lynn.  It  rose  about  five  feet  above  the  usual 
height  of  ordinary  spring  tides.  The  river  Nar 
as  well  as  the  river  Ouse,  the  main  river,  over- 
flowed its  banks  to  a  very  considerable  extent, 
causing  great  destruction  to  property  in  Lynn 
and  the  immediate  neighbourhood. 

The  water  came  over  the  banks  on  Archdale*! 
land  in  great  quantity  in  several  places,-  as  ahio 
through  the  gap  which  had  been  made  by  Bands. 

The  plaintiffs  premises  were  flooded,  and  much 
damage  was  done  to  their  stock  of  artificial 
manures. 

The  plaintiffs  thereupon  bronght  this  action, 
and  by  their  amended  statement  of  claim,  they 
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alleged  that  the  bank  on  the  land  in  the  occnpa- 
tion  of  the  defendant  Bands,  was  an  ancient  bank 
erected  and  maintained  for  the  purpose  of  pre- 
venting the  water  of  the  river  Nar  from  over- 
flowing the  land  in  the  occupation  of  the  plaintiffs 
and  the  lands  of  the  other  neighbonrinff  proprie- 
tors on  the  same  level ;  and  that  the  oank  was 
under  the  jurisdiction  of  the  Commissioners  of 
Sewers  for  the  county  of  Norfolk,  in  pursuance  of 
the  statutes  relating  to  the  maintenance  of 
sewers. 

The  plaintiffs  also  alleged  that  the  defendants 
wrongfully  cut  down  and  destroyed  a  portion  of 
the  bank  and  made  a  wide  passage  through  the 
same;  and  that  on  the  lltn  March  188d  large 
quantities  of  water  from  the  river  Nar  flowed 
through  the  passage  so  made,  and  flowed  into, 
upon,  and  over  tbe  land  of  the  plaintiffs,  by 
reason  whereof  large  quantities  of  goods  stand- 
ing on  the  plaintiffs'  land  were  wholly  destroyed 
and  rendered  useless  to  the  plaintiffs,  and  other 
such  goods  were  greatly  deteriorated  in  value, 
and  the  plaintiffs  were  put  to  great  ezpiense 
in  removing  the  water  and  in  drying  a  portion  of 
their  goods  and  otherwise. 

Alternatively  the  plaintiffs  alleged  that  the 
defendant  Arcbdale  and  b^s  predecessors  in  title  to 
the  land  from  time  immemorial  had  been  used  to 
repair  the  bank;  and  tha</  the  plaintiffs  and 
their  predecessors  in  title  had  been  entitled  to 
have  the  bank  repaired  by  the  defendant  Arch- 
dale  and  by  his  predecessors  **  i  title. 

The  plaintiffs  further  alJeged  that  the  defen- 
dant Arcbdale  wholly  neglecfced  to  repair  the 
bank,  and  it  was  allowed  by  him  to  become 
minous,  and,  in  consequence  of  its  ruinous  condi- 
tion«  water  flowed  through  the  bank  upon 
tbe  date  and  in  the  manner  set  forth,  and  caused 
the  injuries  set  forth  -'  i  uhe  statement  of  c^aim. 

The  plaintiffs  claimed  the  amount  o2  2476L 168, 
in  respect  of  the  damages  sustained  by  them. 

The  plaintiffs  delivered  amended  particulars, 
stating  that  the  bank  was  out  into  and  allowed 
to  become  minous  a«  the  point  through  which  the 
water  passed,  as  alleged  in  their  statement  of 
claim,  m  or  about  the  spring  of  1871 ;  and  that 
since  that  period  the  bank  remained  unrepaired, 
and  was  allowed  to  become  gradually  more  ruinous 
until  after  tbe  llih  y^rch  1883,  the  date  of  the 
damages  complained  of. 

In  the  amended  statement  of  defence  the  defen- 
dant Bands  stated  that  he  dic^.  not  cut  down  or 
destroy  the  bank  or  mal  e  p.  passage  through  the 
same.  The  defendants  Arcbdale  and  Page  stated 
that,  if  the  bank  was  cut  down  (which  they  did 
not  admit),  it  was  not  cut  down  by  their  permis- 
sion or  authority.  Tbey  objected  that  giving 
the  permission  and  authority  alleged  to  have 
been  pven  by  ihem  afforded  no  ground  of  action 
in  pomw  of  law.  They  denied  that  the  defendant 
Page  was  the  agent  of  the  defendant  Arcbdale  as 
alleged. 

All  the  defendants  stated  that  the  bank  alleged 
to  have  been  cut  down  was  nov  a  bank  fronting  the 
river  Nar ;  that  the  bark  was  noi  an  ancient  bank, 
and  it  was  not  erected  nor  had  it  been  maintained 
for  the  purposes  alleged ;  that  the  bank  was  not 
under  tne  jurisdiction  of  tha  Commissioners  of 
Sewers;  tliat  the  defendants  would  rely  for  a 
defence  upon  the  Statutes  of  Limitations ;  that, 
if  the  bank  was  cut  down  as  alleged  there  was  no 
breach  of  duty  on  the  part  of  the  defendants  in 


'  cutting  down  or  permitting  the  catting  down  of 
the  same ;  that,  if  the  bank  was  under  the  jnrta* 
diction  of  the  Commissioners  of  Sewers,  it  was 
always  maintained  subject  to  a  ri^ht  of  way 
through  the  same  with  carts  and  carnages  for  the 
owners  and  occuniers  of  the  defendants'  land^ 
and  the  alleged  wrongful  act  of  the  defendants 
was  a  lawful  exercise  of  the  right  of  way ;  thai 
the  bank  was  cut  down  with  the  leave,  licencei 
and  acquiescence  of  tbe  Commissioners  of  Sewers ; 
that  the  bank  was  ^nt  down  (if  at  all)  a  long 
while  before  the  year  1873,  and  the  defendants 
Arcbdale  and  Bands  before  the  11th  March  1888 
had  acquired  a  right  to  have  the  bank  so  cut 
down,  and  to  have  the  said  passage  through  the 
same. 

The  defendants  also  stated  that  the  plaintiffs 
acquiesced  in  the  cutting  down  of  the  bank,  and 
in  the  passage  through  the  same ;  that  water  did 
not  flow  from  the  river  Nar  through  the  passage 
on  to  the  land  of  the  plaintiffs ;  tnat  the  injury 
to  the  plaintiffs'  goods  was  caused  by  an  extra- 
ordinary high  tide,  and  no  damage  was  caused  by 
the  alleged  wrongful  act  of  the  defendants;  that 
the  dama^  was  caused  by  water  which  flowed  on 
to  the  plamtiffs*  land  from  places  other  than  the 
passage ;  that  the  plaintiffs,  by  their  own  negli- 
gence, caused  or  contributed  to  their  own  injury ; 
that  goods  of  the  plaintiffs  were  not  destroyed  or 
injured  to  the  extent  alleged ;  and  that  the  plain- 
tiffs were  not  put  to  the  expenses  alleged. 

The  defendant  Arcbdale  stated  that  he  and 
his  predecessors  in  title  were  not  used  to  repair 
the  bank  as  alleged.  He  denied  the  existence  of 
the  alleged  prescriptive  right ;  and  he  denied 
that  he  had  neglected  to  repair  the  bank,  or 
allowed  the  bank  to  become  ruinous. 

It  was  agreed  that  the  amount  of  damages 
should  be  referred,  and  that  the  question  of 
liability  should  be  tried. 

The  action  was  accordingly  tried  at  the  Nor- 
wich Assizes  on  the  24th  and  25th  July  1885, 
before  Huddleston,  B.  and  a  special  jury. 

Three  points  were  raised  on  behalf  of  the  plain- 
tiffs :  First,  that  the  bank  had  been  put  up  for 
the  protection  of  the  whole  back  oonntry,  and 
therefore  the  defendants  had  no  right  to  meddle 
with  it ;  secondly,  that  there  was  a  prescriptive 
liability  on  the  oefendants  as  owning  the  land  to 
keep  the  bank  in  repair  for  the  benefit  of  other 
neighbouring  lands;  and,  lastly,  that  the  bank 
was  within  the  jurisdiction  of  the  Commissioners  of. 
Sewers,  by  the  Bill  of  Sewers  (23  Hen.  8,  c.  5)  and 
the  amending  Act,  3  &  4  Will.  4,  c.  22,  and 
therefore  none  of  the  defendants  had  any  right 
to  interfere  with  it,  although  it  was  on  Archdale's 
land. 

His  Lordship  reserved  judgment,  and  then 
directed  a  verdict  to  be  entereaf or  the  defendant 
Arcbdale;  and  a  nonsuit  as  to  the  other  two 
defendants. 

The  plaintiffs  gave  notice  for  a  new  trial. 

The  application  was  heard  before  Mathew  and 
Smith,  J«f .,  on  the  8th  and  9th  Dec.  1885,  when 
thejudgment  was  upheld. 

The  plaintiffs  appealed. 

The  appeal  was  heard  on  the  10th  and  12th 
March  1886. 

Lumley  8wUh,  Q.C.  and  Alan  Mwmh&rmm 
(Horace  Broume  with  them)  for  the  appdiants.^— 
The  Bill  of  Sewers  of  1531  gives  the  Commis- 
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Bioaers  cf  Sewers  jurisdiction  to  survey  all  the 
walls,  ditches,  banks,  Ac,  by  the  coasts  of  the 
sea  and  marsh  gi'ounds ;  to  assess  people  to  repair 
them;  and  to  appoint  bailiffs  to  watch  them. 
Sect.  10  of  the  Sewers  Act  of  1833  declares  that 
all  walls,  banks,  culverts,  &c„  upon,  over,  and 
adjoining  to  any  rivers,  streams,  Ac,  which  are 
now  navigable,  or  in  which  the  tide  now  does  ebb 
and  flow,  shall  be  within  the  jurisdiction  of  the 
commissioners.  The  defendants  are  liable  under 
the  authority  of  Aitomeif-Chnerdl  v.  TonUitie  (42 
L.T.  Bep.  N.  S.  880;  14  Ch.  Div.  58).  They 
referred  also- to 

20  A  90  Vict.  0.  61 : 

Hudsonr,  Tahor,  96  L.  T.  Bep.  N.  8.  492;  2  Q.  B. 

Biy.  290  ; 
Rsg,  v.  X^K  10  A.  &  £.  208, 

Mitrphy,  Q.C.,  and  Wightinan  Wood  for  the 
respondents.  —  [Jjord  Eshbk,  M.B.  —  We  shall 
only  call  upon  you  to  argue  upon  the  question 
whether  the  wall  was  or  was  not  within  the  juris- 
diction of  the  Commissioners  of  Sewers.]  In 
order  to  show  that  the  wall  was  within  their 
jurisdiction,  there  must  bo  some  evidence  of  an 
exercise  of  authority  by  the  Commissioners  of 
Sewers.  Sect.  10  of  the  Sewers  Act  1833  merely 
declares  oyer  what  banks,  ^c,  the  commissioners 
may  .have  jurisdiction,  over  which  they  are 
authorised  to  exercise  such  jurisdiction.  But  the 
property  in  such  banks  does  not  vest  in  the  Com- 
missibners  of  Sewers  until  they  have  **  taken  to  " 
the  banks  in  some  snch  way  as  is  described  in 
sect.  47,  by  which  the  property  pafbes  to  the 
commissioners  in  any  lands,  &c.,  "purchased, 
obtained,'  erected,  constructed,  and  made  by,  or 
by  the  order  of,  or  which  are  or  shall  be  within  or 
under  the  view,  cognisance,  or  management  of 
any  Commissioners  of  Sewers."  The  plaintiffs 
have  beeh  unable  to  produce  any  evidence  to  that 
effect!  The  mere  fact  that  the  bank  was  an  old 
bank  is  not  sufficient  to  bring  the  bank  within  the 
jnrisdiction  of  the  commissioners,  there  being  no 
evidence  at  all  of  any  exercise  by  the  commis- 
sioners of  jurisdiction  over  the  bank.  Moreover, 
as  there  was  an  outer  protecting  bank,  it  cannot  be 
taken  that  the  inner  bank  was  within  their  juris- 
diction.   They  referred  also  to 

Callia  on  Sewem,  p.  74 ; 
Hudton  V.  Tabor  (vbi  sup,). 

LunUey  SmUhf  in  reply,  cited 

Stracey  v.  NeUon,  12  M.  A  W.  535. 

Lord  EsHXB,  M.B.— This  action  could  only  have 
been  maintained  against  the  defendants  if  it  could 
have  lieen  shown  that  the  bank  which  was  cut 
was  within  the  jurisdiction  of  the  Commissioners 
of  Sewers  in  this  sense — ^that  it  was  a  bank  which 
had  come  under  the  exercise  of  that  jurisdiction. 
In  such  case,  the  bank  being  vested  in  the  com- 
missioners— I  do  not  say  the  property  in  it,  but 
the  bank  being  vested  in  them — ^for  the  purpose  of 
beinjg  Icept  up  for  the  public  benefit,  it  might  be 
said  that,  if  the  defendants  cut  the  bank,  and  by 
that  wrongful  act  against  the  public  authority 
injured  the  plaintiffs,  they  woula  be  liable.  The 
VBvy  commencement  of  that  proposition  would 
involve,  therefore,  that  the  bank  wnich  the  defen- 
dants cut  was  so  far  vested  in  the  Commissioners 
of  Sewers'  for  the  benefit  of  the  public  that  it  was 
the  duty  of  the  commissioners  to  have  kept  it  up, 
and  that  the  defendants  took  upon  themselves  to 
destroy  the  effect  of  that.  It  is  said  that  sect.  10 
of  the  JSewers  Act  1883  did  give  the  commissioners 


that  vested  authority  and  duty  with  regard  to  the 
bank.    When  I  look,  however,  at  sect.  10  of  that 
Act,  and  at  sect.  47,  so  as  to  construe  the  Act,  it 
seems  to  me  that  Mr.  Wightman  Wood's  argu- 
ment, which  he  put  with  the  utmost  clearness,  is 
conclusive.     It  seems  to  me  that  sect.  10  only 
shows  what  banks  the  commissioners  may,  if  they 
take  the  proper  steps,  bring  within  the  exercise  of 
their  jurisdiction.    It  seems  to  me  also  that  it  is 
only  in  respect  to  those  banks  which  they  hsve 
brought  witnin  the  exercise  of  their  jurisdiction 
that  it  can  be  said  that  the  same  are  vested  in 
them  as  a  public  authority  for  the  purpose  of 
protection,  and   that  nobody  can   meddle  with 
those  banks.    Here,  if  yon  assume  that  the  bank 
in  question  is  the  outside  bank — if  you  assume 
that  that  is  what  might  be  called  the  '*  protective" 
bank  from  the  waters  of  the  tidal  river — you  want 
more  than  that,  viz.,  that  the  commissioners  have 
(in  rougher  language)  **  taken  to  "  that  bank  as  a 
bank  within  their  jurisdiction.    In  that  view  of 
the  matter,  the  bank  would  be  a  bank  within 
sect.  10,  and  one  which  therefore  the  commis- 
sioners might  have  taken  within  their  jurisdic- 
tion, so  as  to  bring  it  within  sect.  47.    There  was, 
however,  no  evidence  that  they  ever  had  done 
that.     I  cannot  help  thinking  that  that  really 
has  been  always  the  construction  placed  upon  the 
statute,    although    that    construction    has   not 
hitherto,  so  far  as  I  am  aware,  been  expressly 
decided  in  any  case.    I  repeat  that  I  cannot  but 
think  that  the  invariable  practice  in  such  cases  as 
this  has  been  to  show,  not  merely  that  the  bank 
existed,  but  that  the  Commissioners  of  Sewers 
had  done  something,  and  there  was  evidence  of 
their  having  done  something,  which  showed  they 
had  **  tfiken  to  '*  it,  so  as  to  make  it  a  bank  within 
their  authority.    If   you   can  show  that  their 
servants  have  done  things  with  ^-egard  to  it,  or 
have  inspected  it,  that  would  be  enough.    Anv 
evidence  to  show  that  they  have  adopted  it  will 
be  sufficient ;  but  there  is  no  evidence  of  that 
sort  here.    Upon  that  ground,  even  assumihg  this 
to  be  a  bank  which  would  protect  the  country 
from  the  river,  it  seems  to  me  that  there  was  no 
case  to  go  to  the  jury.    I  cannot  help  thinking 
that  the  second  point  taken  is  also  a  very  strong 
one;  but  it  is  not  necessary  to  decide  the  case 
upon  that.    It  is  very  strong  to  my  mind  that 
there  were  two  banks — ^what  have  been  called  the* 
"outer"  bank  and  the  " inner "  bank — and  that 
there  was  no  evidence  to  show  which  was  really 
the  protecting  bank.    It  is  for  the  plaintiffs  to 
prove  their  case.    If  the  plaintitTs  show  that  there 
are  two  walls,  on^  outside  and  one  inside,  mther 
of  which  may  be  the  protecting  wall,  they  have, 
as  it  seems  to  me,  not  gone  far  enough.    They' 
ought  to  show  that  the  inner  wall  was  the  pro-' 
tecting  bank.    However,  I  do  not  consider  it 
necessary  to  decide  the  case  on  the  second  point, 
although,  as  I  have  said,  I  think  it  a  very  strong 
one.    It  seems  to  me  the  legal  point  taken  is  the* 
right  one — ^that  the  proper  construction  of  the^ 
statute  is  that  which  was  placed  upon  it  in  the* 
.  argument  for  the  defendants.    If  that  i^  the  right 
construction  of   the  statute,  then  there  was  no 
:  evidence  to  show  that  the  commissioners  had  ever 
adopted  this  bank  as  a  batik  which  was  within 
their  jurisdiction.     I  think,  therefore, '  that  the 
appeal  fails,  and  that  the  judgment  of  the  Divi- 
sional Court  must  be  affirmed.    I  may  say  that, 
with  regard  to  the  case  of  Atiomeff^General  v. 
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Tomline  (ubi  ntp,),  it  seems  to  me  that  the  effect 
of  it  has  been  exaggerated,  and  that  the  doctrine 
there  established  was  meant  to  apply  to  the 
natural  protecting  banks  against  tne  sea,  and 
against  the  approach  of  such  tidal  rivers  as  are 
eqaivalent  to  the  sea. 

laxDLiSY,  L.J. — ^I  also  think  this  case  is  not 
made  oat  by  the  plaintiffs.  I  think  the  case  must 
tarn  apon  the  true  construction  of  sects.  10  and  47 
of  the  Sewers  Act  of  1833.  When  that  Act  was 
passed — ^that  is  to  say,  in  the  year  1833— as  I 
understand  it,  that  which  is  called  the  *' outer  " 
bank,  and  the  bank  disputed  about,  existed  as 
it  does  now.  That  there  was  a  bank  of  some 
sort  is  tolerably  plain.  Tliat  there  was  a 
better  bank  inside  is  also  tolerably  plain.  Upon 
the  evidence  which  is  before  us  1  should  not 
mpelf  be  prepared  to  say  that  the  Com- 
missioners of  Sewers  might  not  have  exercised 
jurisdiction  over  this  inner  bank,  within  the 
statute  of  1833,  on  the  ground  that  the  out- 
side bank  was  no  effectual  bank  at  all,  and  that 
ike  inside  bank  was,  in  fact,  an  adjoining  bank 
within  tho  meaning  of  sect.  10.  I  do  not  mean, 
upon  the  evidence  before  us,  to  decide  that  one 
way  or  the  other.  All  I  mean  to  say  is,  that  I  am 
not  satisfied  on  this  evidence  that  the  commis- 
sioners mi^ht  not,  in  1833  or  since,  have  come  to 
the  conclusion  as  to  which  was  really  the  adjoining 
bank.  I  will  not  say  how  that  is.  But,  assuming 
that  the  commissioners  might  have  come  to  the 
conclusion  that  this  inner  bank  was  the  substan- 
tial defence,  and  therefore  that  it  was  within 
sect.  10, 1  am  satisfied  that  it  is  necessarv  for  them 
to  make  it  within  their  jurisdiction  by  doing  some 
act  which  evidenced  the  fact  that  they  regarded 
it  as  one  of  those  matters  which  they  ought  to 
have  attended  to.  I  admit  that  you  cannot  get  it 
from  sect.  10  alone,  but  it  appears  to  me  you  ran 
get  it,  and  ought  to  get  it,  trom  sect.  10  in  con- 
jonction  with  sect.  47.  All  that  sect.  10  says, 
omitting  the  earlier  portion  of  the  section,  'is, 
that  all  walls,  banks,  culverts,  bridges,  dams, 
floodgates,  and  other  works  erected,  or  to  be 
erected,  in,  upon,  over,  or  adjoining  to  any  such 
rivers,  streams,  sewers,  or  watercourses,  shall  be 
from  henceforth,  to  all  intents,  constructions,  and 
purnoses,  within  and  subject  to  the  jurisdiction 
of  tne  Commissioners  of  Sewers,  that  is  to  say, 
vested  in  the  commissioners.  It  does  not  do  more 
thas  that  which  it  says ;  that  is,  it  gives  the  com- 
missioners the  power,  as  I  understand,  to  take 
these  things  under  that  section,  if,  in  their  judg- 
ment, it  is  necessary  or  expedient  so  to  do.  Then, 
sect.  47  points,  I  take  it,  to  the  vesting. of  the 
poperty.  It  provides  that  "  the  property  of  and 
m  all  lands,  tenements,  hereditaments,  buildings, 
erections,  works,  and  other  things,  which  shall 
have  been,  or  shall  hereafter  be  purchased,  ob- 
tained, erected,  constructed,  or  made  by,  or  by 
the  order  of,  or  which  are  or  shall  be  within  oV 
Ander  the  view,  cognisance,  or  management  of 
any  Comnaissioners  of  Sewers,"  and  so  on.  The 
words  are  not  "  subject  to  the  jurisdiction  which 
IS  provided  by  that  Act,"  but  a  different  phrase 
is  adopted,  viz.,  "  in  or  under  the  view,  cogni- 
wnoe,  or  management  of  any  Commissioners  of 
Sewers ; "  that  is  to  say,  vested  in  them.  Then 
the  section  makes  it  an ,  indictable  offence  to 
meddle  with  the  thing  so. vested.  Undoubtedly 
there  was  in  this  case  .no  proof  whatever  that 
this  hank,   assuming,    as  I   do  for  a  mpmeat, 


that  it  is  within  sect.  10,  was  a  bank  which  had 
been  "  purchased,  obtained,  erected,  construoted, 
or  made."  Constructed  and  made' it  wad  not, 
as  there  was  an  old  bank;  btit  there  was  no 
evidence  that  it  was  purchased  or  obtained  by 
the  commissioners,  nor  was  there  any  evidence 
at  all  that.it  was,  in  point  of  &ot,  '*in  or  nnder 
the  view,  cognisance,  or  management "  of  the 
commissioners.  .  It  appears  to  me  that  that 
is  where  the  plaintiffs'  case  breaks  down.  I  do 
not  think  they  can  put  their  case  so  high  as  that. 
If  a  person  cuts  through  an  internal  bank,  which 
may  or  may  not  be  a  protecting  bank,  but  which 
is  a  bank  which  the  commissioners  have  not  taken 
in  fact — either  purchased  or  obtained,  or  taken 
under  their  vi«^w,  cognisance,  or  management — 
I  do  not  think  an  action  would  lie.  It  appears  to 
me  that  the  plaintiffs  do  not  make  out  tneir  Case 
on  that.  I  say  nothing  about  the  other  points. 
That  is  substantially  the  view  which  was  aabpted 
by  Huddleston,  B. 

Lopes,  L.J. — The  plaintiffs  in  this  actipn 
cannot  succeed  unless  they  can  show  that  the 
bank  in  question  was  subject  to  the  jurisdiction 
of  the  Commissioners  of  Sewers  for  the  benefit  of 
the  public.  Now  there  is  a  question  raised  here, 
and  an  important  question  too,  with  regard  to  t)ie 
construction  of  two  sections  in  the  Sewers  Act 
1833 ;  I  mean  sect.  10  and  sect.  47.  I  think  that 
Mr.  Wightman  Wood  has  put  the  true  construc- 
tion on  those  two  sections.  I  do  not  think  that 
the  effect  of  those  sections  is  that  every  bank, 
when  erected,  adjoining  the  sea  or  a  navigable 
river  (such  a  bank  as  is  described  in  sect.  10),  I 
do  not  think,  I  say,  that  it  caii  be  contended  that 
that  bank  ipso  facto  vests  in  the  commissioners. 
I  think  the  true  construction  to  be  deduced  from 
these  two  sections  is,  that  it  does  not  ipso  faet^ 
vest,  but  that  tho  commissioners  must  do  some- 
thing to  bring  it  within  their  jurisdiction.  If 
that  oe  tho  true  construction  of  these  two  sections 
it  seems  to  me  entirely  to  dispose  of  this  case, 
because  most  distinctly  there  is  no  evidence  to 
show  that  the  Commissioners  of  Sewers  ever 
"  took  to  *'  either  of  these  banks.  There  is  only 
one  other  observation  I  desire  to  make,  and  that 
is  with  regard  to  the  case  of  Attomey-Oeneral  v. 
Tfmdvne  (ubi  stip.)  which  has  been  cited  to  us.  I 
quite  agree  with  what  has  fallen  from  the  Master 
of  the  Bolls,  that  that  case  only  applies  to  the 
natural  protecting  banks  against  the  seas  or  to 
banks  erected  by  the  Crown,  either  under  the 
Crown  itself  or  tnrough  the  agency  of  the  Com- 
missioners of  Sewers.  I  think,  therefore,  that 
this  appeal  ought  to  be  dismissed. 

Solicitors  for  the  plaintiffs,  Andrew,  Woodf  and 
GlcLsier,  agents  for  J,  H.  B,  Olaaier,  Lynn. 

Solicitors  for  the  defendants.  Field,  Eoecoe,  and 
Co.,  agents  for  Partridge  and  Co.,  Lynft. 
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Friday,  May  14,  1886. 

(Before  Lord  Eshsb,  M.B„  Bo  wen  and  Fry,  L.J  J.) 

The  Dbwabuby  and  Heckmondwike  Wateewobks 
Board  (apps.)  v.  Thb  ABSBasMENT  Committer  of 
THB  Pbnistonb  Union  (rosps.).  (a) 

APPEAL  PBOX  THE  QUBBN's  BENCH  DIVISION. 

Foot  rate-^EcUeahU  value^WcUer  rates  in  aid  of 
water  rewU — Deduction  for  wear  and  tea/r-^ 
S9  ^  40  Vid.  c.  dxxxv.,  $.  106. 

By  a  special  Act  (39  ^40  Vict.  o.  dxxxio.)  theappeUante 
were  empowered  to  levy  a  waJter  raJte  when  the 
amauni  received  from  the  water  rents  was  inst^' 
eient  to  meet  ail  the  expenses,  outgoings,  and 
liaJnlities  of  the  loaterworJes  hoard,  and  in  order 
to  make  up  an^  deficit  there  might  he. 

Held  (hy  Manisty  and  Smith,  JJ,,  and  ^v  ^^ 
Cowrt  of  Appeal),  thai,  in  assessing  the  appellants 
to  the  poor  rate  in  respect  of  their  reservoirs, 
pipes,  and  works,  tlie  amount  collected  hy  means 
(ffthe  waler  rate  ought  to  he  taken  into  account  in 
ascertaining  the  net  raieahle  value  of  the  property. 

HM  {hy  Manisty  and  Smith,  JJ,),  tfiat  a  certain 
percentage  on  the  total  cost  of  the  property  ought 
to  he  deducted  for  wear  and  tear  or  aestruc" 
Hon  of  property  in  estinuUing  the  net  raieable 
value;  ana  that  what  may  happen  to  he  the  adc" 
quate  remuneiraiion  to  a  contractor  for  erecting 
the  appellants*  works  is  not  the  true  measure  of 
the  net  rateable  value. 

Judgment  of  Manisty  and  Smith,  JJ.  affirmed* 

Special  case,  stated  by  consent  and  by  order  of 
Hanisty,  J.  pursuant  to  12  &  13  Yiot.  c.  45,  s,  11. 

1.  In  theyear  1876  an  Act,  known  as  the  Dews- 
bury  and  Heckmondwike  Waterworks  Act  1876, 
was  passed  for  the  purpose  of  consolidating  and 
amending  the  Acts  then  in  force  relating  to  the 
Dewsbui^  and  Heckmondwike  Waterworks,  and 
of  authorising  the  construction  of  new  works,  and 
for  other  purposes  therein  mentioned.  By  the 
said  Act  (sect.  3)  it  was  provided  that  the  several 
persons  who  at  the  time  of  the  passing  thereof  were 
members  of  certain  united  boards  appointed  by 
the  council  of  the  borough  of  Dewsbury,  in  the 
West  Biding  of  the  county  of  York,  and  the  local 
board  of  heuth  for  the  district  of  Heckmondwike, 
in  the  said  riding,  respectively,  and  their  successors 
to  be  from  time  to  time  appointed  under  the  pro* 
visions  of  the  said  Act,  should  be  and  were  thereby 
incorporated  under  the  name  of  the  Dewsbury 
aad  Heckmondwike  Waterworks  Board.  The 
apjpellants  are  the  board  so  incorporated. 

2.  The  respondents  are  the  Assessment  Com- 
mittee  of  the  Penistone  Union  in  the  said  riding. 

8.  The  appelliuits  are  the  occupiers  of  certain  rate- 
able propertv  in  the  township  of  Thurlstone,  in  the 
respondents  union,  and,  by  the  valuation  list  now 
in  lorce,  the  appellants  are  now,  and  have  been 
since  the  vear  1875,  assessed  in  respect  thereof  as 
follows :  Name  of  occunier,  Dewsbury  and  Batley 
United  Board  of  Health ;  name  of  owner,  Dews- 
bury and  Batley  United  Board  of  Health ;  descrip- 
tion of  property,  reservoirs,  &o. ;  name  or  situa- 
tion of  property,  Dunford  Bridge,  Windledow ; 
estimatea  extent,  fifty^ree acres;  gross  estimated 
rental,  2600Z. ;  rateable  value,  I6OOI 

4.  On  the  19th  June  1882  a  rate  was  made  in 
respect  of  the  said  property  on  the  basis  of  the 
saia  rateable  value  of  IwOl. 

is)  B«part«4  by  H.  D.  Borut  and  P.  B.  Hutchins,  Esqrt., 

BarritteiMiWLftw. 


5.  On  or  about  the  7th  July  1882  the  appellants 
gave  notice  of  objection  to  the  respondents ;  and, 
having  failed  to  obtain  any  relief,  the  appellants, 
on  the  20th  Sept.  1882,  gave  to  the  respondents 
due  notice  of  an  intention  to  appeal  against  the 
said  rate,  on  the  ground  (amongst  others)  that 
they  were  overrated.  Afterwards,  by  an  onler  of 
Manisty,  J.,  dated  the  4th  May  1^,  and  by  con- 
sent of  the  parties  hereto,  the  questions  arising  in 
respect  of  the  said  appeal  were  ordered  to  be 
determined  upon  a  special  case. 

6.  The  appellants  works  in  the  respondents' 
union  consist  of  two  reservoirs,  which  are  used 
solely  for  supplying  compensation  water  under 
the  obligation  imposed  bv  the  appellants'  Act, 
and  of  2  miles  770  yards  of  conduit  and  pipe,  with 
the  necessary  weirs  and  works,  which  supply  the 
appellants'  district,  and  the  appellants  derive 
no  direct  profit  whatever  in  the  respondents' 
union,  and  their  property  directly  earns  nothing 
there,  but  only  indirectly  conduces  to  the  earnings 
and  receipts  of  the  appellants  in  their  own 
district. 

7.  The  amount  which  has  been  expended  by  the 
appellants  upon  the  whole  of  their  works,  irre- 
spective of  the  reconstruction  of  the  embank- 
ment of  a  reservoir  known  as  the  Dunford 
Bridse  Beservotr,  is  202,473Z.,  and  the  amount 
which  has  been  expended  by  the  appellants 
upon  the  reconstruction  of  the  said  embankment 
is  18,800i.  The  respondents  refer  to  sects.  127, 
128,  130,  and  131  with  regard  to  the  payment 
of  this  sum.  Of  the  above  sum  of  20^4731., 
45,8752.  and  the  whole  of  the  said  sum  of  lS,dOQl. 
were  expended  in  the  township  of  Thurlstone; 
but  the  said  expenditure  of  18,3001.  did  not  increase 
the  benefit  of  the  appellants'  occupancy  either  in 
the  respondents'  union  or  elsewhere;  but  the 
appellants'  have  had,  and  now  have,  the  full  benefit 
01  the  expenditure  of  the  said  sum  of  45,8752.,  of 
which  41,O0OZ.  represents  the  two  compensation 
reservoirs,  and  4875Z.  represents  the  conduit  and 
pipe  and  other  works  mentioned  in  paragraph  6. 
The  adequate  remuneration  to  a  contractor  on  the 
ftggi'Bfi^te  sum  of  45,875{.  would  not  be  less  than 
the  present  assessment. 

8.  The  amount  paid  for  interest  upon  borrowed 
monev  during  the  year  1882  by  tne  appellants 
was  the  sum  of  9902^  Ss.,  and  the  amount  received 
during  the  same  year  bv  the  appellants  was  the 
aggregate  sum  of  15,8781.  1/s.  Id.,  of  which 
61271.  4s.  IQd.  was  received  from  oublic  water 
rates,  and  9751Z.  12a.  Sd.  from  water  rents.  The 
public  water  rates  are  levied  to  supply,  and  do 
supply,  any  deficiency  between  expenmture  and 
the  amounts  received  from,  water  rents,  which  are 
the  maximum  rents  allowed  by  the  Act. 

9.  The  ordinary  working  expenses  of  the  appel- 
lants during  the  year  1882  amounted  to  the  sum 
of  21182.  Ss.  dd.. 

10.  The  appellants,  or  any  hypothetical  tenant 
of  the  waterworks,  require  as  working  capital  the 
sum  of  20001.,  in  respect  of  which  a  deduction 
from  income  at  the  rate  of  7^  per  cent,  for  interest 
and  contingencies  should  be  allowed,  but  without 
any  allowance  for  tenant's  profits. 

11.  The  total  cost  of  the  appellants'  property, 
subject  to  depreciation,  wear  and  tear,  or  destruc- 
tion, is  180,0001. ;  and  IZ.  per  cent,  on  that  amofunt 
is  a  proper  deduction  to  be  made  from  income  to 
form  a  reserve  fund  for  renewals  and  replace- 
ments. 
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12.  The  appellants  contend  that  the  net  rate- 
able value  01  the  whole  of  their  works  is  to  be 
estimated  as  follows : 

Total  yearly  inoome  deriTed  from  water      £    i.  d. 

reniB,  paragraph  8 9751  12    3 

Sipeiiditiize  aa  in  paragraph  9 2118    8    8 

7638    4    0 
Working  capital,  20001.  s  interest  thereon  at 
7i  per  cent.,  paragraph  10 150    0    0 


7488    4    0 
Beserye  on  180,00(H.  at  1  per  cent.,  aa  in 
panwraphll   1800   0    0 

5683    4    0 
Bates  at  48.  hi  the  pound  npon  47361.,  the 
petoentage  being  admitted 947    4    0 

J84786    0    0 

13.  The  appellants  farther  contend  that  the 
net  rateable  value  of  th^ir  property  in  the  respon- 
dents' union  is  to  be  estimated  at  the  sum  of 
10731.,  which  is  ascertained  as  follows :  Total  cost 
of  works,  202,478{. ;  cost  of  works  in  township  of 
Thnrlstone,  45,8752.;  net  rateable  value  of  the 
whole,  4736Z. ;  net  rateable  value  in  the  township 
of  Thnrlstone,  10732.  On  this  contention  the  ^ross 
estimated  rental  of  the  works  in  the  township  of 
Thnrlstone  would  be  17432. 

14.  The  respondent^  on  the  other  hand,  contend 
that  the  net  rateable  value  of  the  property  which 
only  indirectly  contributes  to  the  appellants' 
earnings  is  to  be  estimated  upon  the  principle 
laid  down  in  the  lfi26  End  Old  Town  ease  (L.  Bep. 
10  Q.  B.  206 ;  16  L.  J.  184,  M.  C.)  and  the  We»t 
Middlesw  com  (1  E.  &  E.  716;  28  L.  J.  135, 
M.  C).  And  the  respondents  further  contend  that 
the  public  water  rate  as  well  as  the  water  rent^ 
are  to  be  taken  into  account  in  estimating  the 
rateable  value  of  the  property,  which  they  contend 
is  not  occupied  for  public  purposes,  but  for  the 
private  benefit  of  a  section  of  tne  public,  namely, 
the  particular  water  consumers  supplied  by  the 
appellants ;  and  the  rateable  value  should  be  the 
rent  at  which  the  property  could  reasonably  be 
expected  to  let  to  a  tenant  who  did  not  occupy 
the  property  for  commercial  purposes  only,  and 
had  the  same  power  of  levying  a  public  water  rate 
as  the  app^ants  have. 

If  the  court  should  be  of  opinion  that  the 
appellants  are  right  in  their  contention,  the 
present  assessment  is  to  be  reduced  from  26002. 
pnsB  and  16002.  net.  to  17432.  cross  and  10732. 
net ;  but  if  the  court  should  be  of  opinion  that 
the  respondents  are  rieht,  the  present  assessment 
is  to  be  confirmed.  ML  costs  of  and  incidental  to 
the  appeal,  and  of  and  incidental  to  this  case,  to 
be  in  tne  discretion  of  the  court,  and  judgment  is 
to  be  entered  in  conformity  with  the  decision  of 
the  court,  and  for  such  costs  as  the  court  may 
adjudge  on  motion  by  either  party  at  the  sessions 
next,  or  next  but  one,  after  such  decision  shall 
have  been  given. 

The  question  for  the  opinion  of  the  court  is, 
whether  the  principles  contended  for  by  the 
appellants,  or  those  contended  for  by  the  respon- 
dents, be  correct,  upon  which  the  net  rateable 
value  of  the  property  of  the  appUants  in  the 
respondents'  union  should  be  calculated,  or  on 
what  principle  and  by  ^^^hat  process  the  said  rate- 
able value  is  to  be  ascertained. 

2for.ll,  1885.— ilr«^ttr  Cha/rles,  Q.C.  {West  with 
him)  ior  the  appellants. — ^Bysect.  47  of  the  DeWs- 
Ma8.  CAa.«»ToL.  XIY. 


bury  and  Heckmondwike  Waterworks  Act  1876 
(39  &  40  Vict.  c.  clxxxv.),  the  expenses  and  receipts 
of  the  waterworks  are  to  be*divided  between  the 
Dewsbuiy  Corporation  and  the  Heckmondwike 
Board.  The  Corporation  or  the  Board,  as 
the  case  may  be,  are  not  to  levy  anv  higher 
public  water  rate  than  may  be  required  to  dis- 
charge so  much  of  the  expenses  of  maintaining, 
repairing,  restoring,  and  extending  the  water- 
works, and  of  carrying  the  Act  into  execution,  Ac. 
In  finding  out  what  the  hypothetical  tenant  would 
give,  the  restrictions  must  be  considered : 

Mayor  of  Peterborough  v.  Stamford  Union,  31  W.  B, 
940. 
There  is  no  beneficial  occupation,  and  the  hypo- 
thetical tenant  would  not  consider  the  rate  wnen 
estimating  what  he  would  give : 

W0$t  BromtincK  School  Board  v.  Overmert  of  Wut 

Bromvnch,  13  Q.  B.  Div.  929 ; 
Corporation  of  WorcBfter  v.  Droxtwich  AueBtment 

Committee,  36  L.  T.  Bep.  N.  S.  186 ;  2  Ex.  Div.  49 ; 
Hare  v.  Overeeere  of  Putney,  45  L.  T.  Bep.  N.  S. 

337 ;  7  Q.  B.  Div.  228. 

He  also  cited 

Jones  V.  Mereey  DocTce,  13  L.  T.  Bep.  N.  S.  648 ;  11 

H.  of  L.  Caa.  448 ;  _     , 

Overeeere  of  ChorUon  v.  Ouardiane   of  Ofcerlton, 

47  L.  T.  Bep.  N.  8.  96;  51  L.  J.  458,  Q.  B. ; 
Reg.  Y.  WeUe,  16  L.  T.  Bep.  N.  8.  790 ;  L.  Bep.  2  Q.  B. 

Reg.  V.  Cambridge  Oae  Light  Company,  8  Ad.  k  E. 

Rsg.*Y,  Buretdll  Local  Board,  1  Timee  L.  Bep. 
p.  541. 
Oae/26  (Jelf,  Q.C.  with  him)  for  the  respondents.— 
The  appellants  have  drawn  no  distinction  between 
property  used  for  private  purposes  and  property 
used  for  pecuniary  purposes,  e.gr.,  a  railway  station 
mak^  profit  by  means  of  the  railway,  but  no 
tenant  would  be  found  for  a  station  only.  In  the 
case  of  Reg,  v.  The  Proprietors  of  the  WestMiddle- 
eex  WcUerworhe  (28  L.  J.  135,  M.  0.)  the  principle 
contended  for  by  the  respondents  that  the  ade- 
quate remuneration  of  a  contractor  is  a  measure 
of  the  net  rateable  value,  was  approved.  Outlay 
may  or  may  not  be  a  test  of  tne  rent  a  tenant 
would  pay.  The  appellants  contend  that  the 
hyX)Othetical  tenant  would  give  nothing  because 
he  would  get  nothing  from  the  premises ;  but  he 
must  be  regarded  as  a  hypothetical  landlord  as  well 
as  hyxMthetical  tenant.  The  distinction  between  a 
statutory  restriction  on  the  land  itself  and  on  the 
occupiers  was  pointed  out  in  the  Overseers  of 
Chorlton  v.  Tlie  ChMrdians  of  ChorUon  (vhi  sup,) 
The  appellants  ought  not  to  make  deductions; 
the  corporation  is  not  working  to  make  profit,  and 
a  sinking  fund  for  depreciation  and  renewal 
.cannot  be  allowed.  ^^^  ^^^  ^^^u^ 

Dec,  21.— The  judgment  of  the  court  (Manisty 
and  Smith,  JJ.)  was  delivered  by 

Manisty,  J. — ^The  miestion  left  to  us  in  this 
special  case  is  upon  wnat  principles  and  by  what 
process  the  net  rateable  value  of  the  appellants* 
proi)erty  is  to  be  ascertained.  Three  points  were 
argued  oef ore  us.  First,  the  appellants  insisted 
that^  in  ascertaining  the  net  rateable  value  of 
their  property,  the  amount  collected  by  means  of 
the  water  rate,  pursuant  to  the  provisions  of  the 
39  &  40  Vict.  c.  clxxxv.,  was  not  to  be  taken  into 
calculation.  Secondly,  they  contended  that  the 
1  per  cent,  upon  180,0002.  for  depreciation,  wear, 
and  tear,  or  destruction  of  their  property,  should 
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be  allowed  by  way  of  deduction  in  estimating  tbe 
net  rateable  value  thereof.  And,  thirdly,  they 
contended  that  what  might  happen  to  be  tne  ade- 
quate remuneration  to  a  contractor  for  erecting 
their  works  was  not  the  true  measure  of  what  the 
net  rateable  value  of  their  property  was,  as  was 
argued  by  the  respondents.  As  to  the  first  point, 
it  was  contended  that  the  effect  of  the  provisions 
of  the  Dewsbury  and  Heckmondwike  Water  Act 
1876  (39  &  40  Vict.  c.  clxxxv.),  ss.  8, 47, 91, 97, 98, 99, 
105,  and  106  was,  that  the  water  rate  was  only  to 
be  levied  as  and  when  the  amount  received  from 
the  water  rents  was  insufficient  to  meet  all  the 
expenses,  outgoings,  and  liabilities  of  the  water- 
works board,  and  to  make  up  any  deficit  there 
might  then  be ;  and  that,  inasmuch  as  no  tenant 
could  possibly  be  found  to  give  anything  for  a  pro- 
perty from  which  he  was  unable  to  make  any 
promt,  therefore  the  amount  recoverable  by  means 
of  the  water  rate  ought  not  to  be  taken  mto  cal- 
culation when  estimating  what  a  hypothetical 
tenant  would  give  for  the  property  of  tne  water- 
works board.  It  was  argued  tnus :  Suppose,  said 
the  appellants,  that  by  their  Act  it  was  enacted 
that  tne  local  board  should  acquire  assets  solely  by 
means  of  a  water  rate,  and  that  by  the  same  Act 
it  was  provided  that  no.more  ^onld  be  levied  by 
this  rate  than  was  recjuired  to  meet  all  expenses, 
outgoings,  and  liabUities ;  in  such  case,  they  said, 
surely  the  hypothetical  tenant  would  give 
nothing  for  a  property  out  of  which  it  was  only 
possible  to  receive  assets  equal  to  the  amount  of 
the  outgoings.  That  was  their  argument;  we 
think,  however,  for  reasons  below,  that  it  cannot 
be  maintained.  In  Jones  v.  Mersey  Docks  {ubi  sup,) 
it  was  expressly  hpld  that  all  property  capable  of 
beneficial  occupation,  and  which,  ii  let  to  a  tenant, 
was  capable  of  producing  a  rent  (excepting 
always  property  occupied  by  Her  Majesty  or  her 
servants)  was  rateable.  As  to  what  constitutes  a 
beneficial  occupation,  Blackburn,  J.,  in  deliver- 
ing the  opinion  of  the  majority  of  the  judges 
in  the  House  of  Lords,  said :  '*  In  order  there- 
fore that  a  valid  rate  may  be  imposed,  it  is 
essential  that  the  occupation  should  oe  of  value 
beyond  what  is  required  to  maintain  the  property, 
for  if  the  occupation  be  of  so  little  value  that  the 
hypothetical  tenant  (under  the  Parochial  Assess- 
ment Act)  would  either  give  no  rent  or  a  rent 
which,  after  deducting  the  average  i^-t^ni^i^l 
expense  of  the  maintenance,  would  leave  no  over- 

51us,  there  is  nothing  to  rate."  The  cases  of 
ones  V.  Mersep  Docks,  already  mentioned ;  Mayor 
and  Corporaixon  of  London  v.  StraUon  (L,  iep. 
7  H.  of  L.  477) ;  CorporaJtUm  of  Liverpool  v. 
Waveriree  (2  Ex.  Div,  &5,  n.) ;  Ea/re  v.  Overseers 
of  Putney  (46  L.  T.  Bep.  N.  S.  337 ;  7  Q.  B.  Div. 
223) ;  and  West  Brornimch  School  Board  v.  Over- 
seers of  West  Bromuneh  (13  Q.  B.  Div.  929),  have, 
as  it  seems  to  us,  decided  that  if  property  is 
incapable,  by  reason  of  the  prohibition  placed 
upon  it  by  statute,  or  by  reason  of  its  barrenness, 
which  cannot  be  cured,  of  yielding  a  profit  in 
anyone's  occupation,  then  it  is  not  rateable ;  but 
that,  if  the  property  is  not  absolutely  prohibited 
by  statute  from  being  occupied  at  a  pront  by  any- 
one, or  is  not  the  barren  rock  spoken  of  by  Lord 
Granworth  in  Jones  v.  Mersey  Docks,  incapable  of 
being  occunied  by  anyone  at  a  profit,  then  it  is 
rateable.  It  was  upon  the  same  principle  (as  it 
seems  to  us)  that  the  late  Williams,  J.  and  Smith, 
J.  decided  the  case  of  the  Corporation  of  Peter- 


borough  v.  Overseers  of  WOsthorpe  (31  W.  B.  948) 
as  was,  pointed  out  by  Bowen,  L. J.  in  the  West 
Bromwich  case,  when  the  case  was  under  appeaL 
In  the  West  Bromwich  case  it  was  expressly 
decided  that  the  school  board  were  liable  to  be 
rated  because  their  premises  were  capable  of 
beneficial  occupation  m  the  hands  of  someone, 
though,  possibly,  not  in  theirs ;  and  so  also  in 
the  case  of  the  Overseers  of  tlie  Poor  of  Choriion* 
upon-Medlock  v.  Guardians  of  ChorUon  Union 
(ubi  suf),  it  was  held  that,  inasmuch  as  the 
restriction  was  only  upon  the  then  tenant,  the 
limitation  of  non-rateability  contended  for  oooid 
not  be  maintained.  The  case  of  Beg,  v.  BurstaU 
Local  Board  (ubi  sup.)  appears  in  no  way  to  conflict . 
with  the  above  principles.  And  the  case  of  the 
Assessment  Committee  qf  the  Altrincham  Union  v. 
Cheshire  Lines  Committee  (15  Q.  B.  Div.  697). 
reported  in  the  Gourt  of  Appeal  since  this 
judgment  was  written,  is  to  the  same  effeot. 
Now,  in  the  present  case,  can  it  be  said  that 
there  is  imposed  by  the  Act  (39  &  40  Vict, 
c.  clxxxv.)  such  a  prohibition  that  there  can 
be  no  beneficial  occupation  of  the  waterworks 
by  anyone  P  We  will  assume  that  Mr.  Gharlea's 
contention  is  correct  upon  the  terms  of  the 
statute,  viz.,  that  water  rate  is  never  to  be 
levied  except  to  make  up  any  deficiency  there 
may  be  between  the  amount  received  from  water 
rent  and  the  expenses,  outgoings,  and  liabilities 
of  the  waterworks  board.  In  this  case  the 
expenses,  outgoings,  and  liabilities  of  the  water- 
works board  mclude  9902Z.  3«.  per  annum  interest 
upon  borrowed  moneys,  and  2118Z.  Ss,  3i.  per 
annum  for  ordinary  working  expenses,  making  a 
total  of  12,0201.  Us,  *Sd.  To  meet  these  and  other 
items,  should  there  be  any  deficit  after  collecting^ 
the  water  rents,  the  water  rate  is  to  be  first 
resorted  to.  Take  the  following  case:  A  man 
invests  20,0001.  in,  say,  gasworks,  or  any  other 
property.  His  annual  working  expenses  are 
2100/. ;  he  has  a  fund  provided  for  him  upon 
which  he  may  draw  not  only  to  recoup  him 
his  annual  working  expenditure,  but  also  to  pay 
him  4  per  cent,  for  mterest  upon  his  200,0(X)2.  (via^ 
80001.  per  annum) :  could  it  be  contended  in  such 
a  case  that  the  occupation  of  the  property  is  not 
a  beneficial  occupation  P  Surely  not,  and  in  our 
opinion  it  makes  no  difference  whether  the  capital 
invested  be  or  be  not  borrowed  money.  We  are 
clearly  of  opinion  that  the  property  in  the  present 
case  is  capable  of  being  beneficially  occupied,  and 
that,  consequently,  it  is  rateable.  We  are  also  of 
opinion  that  the  amount  collected  by  means  of  the 
water  rate  ought  to  be  taken  into  account  in 
ascertaining  the  net  rateable  value  of  the  pro-> 
perty.  It  is,  in  our  opinion,  immaterial  mnn 
what  source  the  income  is  derived,  so  long  as  it  is 
incidental  to  the  ownership  of  the  property.  As 
to  the  second  question,  viz.,  whether  1  per  cent. 
upon  the  180,0002.  mentioned  in  the  case  has  to 
be  deducted  in  estimating  the  net  rateable  value 
of  the  property:  if  we  understand  paragraph 
11  of  the  case  correctly  the  question  put  to  us  ui» 
in  substance,  whether  the  1  per  cent,  should  be 
allowed  as  the  "  probable  average  annual  cost  of 
repairs:"  (see  6  &  7  Will.  4^  c.  96,  s.  1.)  We 
answer  this  question  in  the  afi&rmative.  As  to 
the  third  point,  we  are  clearly  of  opinion 
that  what  may  happen  to  be  the  adequate 
remuneration  to  a  contractor  for  erecting 
the     appellants*     works     is     not     the    true 
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measure  of  the  net  rateable  value  of  their 
premises.  This  is  not  the  test  applied  by  the 
rarochial  Assessment  Act,  nor  is  it  a  test  which 
has  ever,  to  our  knowled^,  been  recognised  in  a 
court  of  law ;  and,  what  is  more,  it  is  obviously 
so  unreliable  and  fallacious,  as  was  pointed  out 
during  the  argument  of  this  case,  that,  in  our 
judgment,  no  reliance  whatever  can  be  placed 
upon  it.  In  our  opinion,  inasmuch  as  the  appel- 
lants have  failed  upon  the  main  contention  in  this 
case,  vis.,  as  to  whether  or  not  the  water  pftte 
ought  to  be-  taken  into  account  when  estimating 
the  rateable  value  of  their  property,  the  judg- 
ment should  be  given  for  the  respondents  witn 

""^  Judgment/or  re,pcmdmU,  unih  coris. 

The  Dewsburyand  Heckmondwike  Waterworks 
Board  appealed  from  the  above  judgment. 

Friday^  Mwy  14. — Charles,  Q.C.  and  West  argued 
in  support  of  the  appeal. 

JeZf,  Q.C.  and  CasUe,  for  the  respondent,  were 
not  called  upon. 

Lord  EsHEB,  M.B. — ^The  statements  of  fact  in 
the  special  case  show  that  the   corporation  is 
entitled  to  lev^  water  rents   up  to   a   certain 
maximum,  and  if  the  water  rents  do  not  come  up 
to  the  expenses  the  corporation  is  entitled  to  levy 
a  rate  in  aid  to  make  up  the  deficiency.    There 
is  nothing  in  the  case  which  amounts  to  a  state- 
ment that  there  will  always  be  a  deficiency ;  the 
statement  is  only  that  when  there  is  a  deficiency 
then  there  may  be  a  rate  in  aid.    The  Question  is, 
whether  the  power  to  levy  a  rate  in  aia  ought  to 
be  taken  into  account  in  assessing  the  annual 
value  of  the  property  of  the  appellants  for  the 
purpose  of  the  poor  rate.    I  think  that,  to  make 
the  head-note  to  the  report  of  the  case  of  the  Mayor 
of  Peterborough  v.  The  Stamford  Union  (31  W.  B. 
^)  a  correct  statement  of  the  law,  it  ought  to  be 
expanded  so  as  to  read  thus :  *'  Where  land  is 
occupied  by  a  local  authority  for  public  purposes 
the  land  is  to  be  assessed  to  the  poor  rate  at  the 
rent  which  a  tenant  would  pay  if  subject  to  the 
same  restrictions  and  entitlea  to  the  same  advan- 
tages as  the  local  authority."    It  is  clearly  an 
advantage  to  have  the  power  to  levy  a  rate  in  aid 
to  make  up  any  deficiency  which  may  occur,  and 
at  the  same  time,  if  the  maximum  of  the  water 
rents  exceeds  the  expenses,  to  be  entitled  to  keep 
the  balance  and  therefore  this  ou^ht  to  be  taken 
into  account  in  assessing  the  appellants'  property. 
That  is  the  true  principle,  and  therefore  I  am  of 
opinion  that  the  judgment  of  the  court  below  is 
nght  and  on^ht  to  l^  affirmed.    With  regard  to 
the  second  point  taken  on  behalf  of  the  appellant, 
where  the  case  was  likened  to  that  of  the  rector  of 
a  parish  receiving  an  independent  income,  as  in 
%.  V.  Christopherson  (53  L.  T.  Bep.  N.  S.  804 ; 
16  Q.  B.  Div.  7),  the  answer  is,  that  nches  derived 
(Uimde  would  be  no  part  of  the  business  of  the 
waterworks  board;  but  in  the  present  case  that 
which  is  to   prevent   a   loss  in  carrying  on  a 
business  is  an  advantage  attached  to  that  business. 

BowEvandFET,  L.  J  J.  concurred. 

Appeal  dismissed. 

Solicitors  for  appellants,  Bidsdale  and  Son. 
Solicitors   for  respondents,    Torr,    Jaateways, 
QriMe,  and  Oddi^. 


HIGH  COURT  OF  JUSTICE. 

QUEEN'S  BENCH  DIVISION. 

Friday,  March  26, 1886. 
(Before  Mathew  and  Smith,  JJ.) 
The  Oveeseebs  and  Guaedians  of  Manchsstea 
(apps.)  V.  The   GuAEniANs  of  The  Oexskiek 
Union  (resps.).  (a) 

Poor  law — Settlement  by  residene»^Breah  of 
residences-Divided  Parishes  Act  1876  (39  ^  40 
Vi4!t.  e.  61),  t.  34. 

A  pauper,  by  virtfue  of  her  empHoym>ent  as  a  worse 
by  the  trustees  of  the  Manchester  Boyal  Infirmary, 
resided  for  fi/ve  years  (with  the  exception  of  two 
periods  of  absence  of  three  and  five  months* 
duration  respectively,  when  she  was  sent  to  a 
branch  esia^Ushm^ent)  in  the  appellant  township. 
By  the  terms  of  her  engagement  as  nurse  she  was 
required  to  undertake  whatever  duties  she  was 
ordered,  whether  as  a  hospital  or  a  private  nurse. 
On  the  occasions  of  her  ahsence  at  the  said  branch 
establishment,  which,  though  a  separaie  building 
in  a  different  parish,  was  entvrely  under  the 
mana>gement  of  the  said  Boyal  Infirmary,  the 
pauper  left  behind  her  a;t  the  Boyal  Infirmary 
the  greater  nart  of  her  jpropertp  and  effects,  and 
she  went  tnere  from  tvme  to  time  for  her  wages 
and  for  change  of  clothing  as  she  required  U. 

Held  (affirming  the  order  qf  the  justices),  that  ihe 
two  periods  of  absence  of  the  pauper  did  not  con^ 
stitute  a  break  of  residence,  ana  that  she  had 
gained  a  legal  settlement  in  the  appellant  town^ 
ship  by  three  years*  residence  wUhvn  the  meaning 
o/39  |-  40  Vict,  e,  61,  s.  34. 

This  was  a  special  case  stated  by  consent,  and  by 
the  order  of  Smith,  J.,  in  pursuance  of  12  A  13 
Vict.  c.  45,  s.  11. 

On  the  7th  Aug.  1885  the  respondents  obtained 
an  order  of  the  justices  of  the  county  of  Lan* 
caster,  adjudicating  the  settlement  of  Louisa 
Elizabeth  Eastwood,  a  pauper  lunatic,  to  be  in 
the  township  of  Manchester,  in  the  county  of 
Lancaster. 

1.  The  pauper,  a  single  woman  aged  thirty* 
seven  years,  was  emplo}^  by  the  trustee  of  the 
Manchester  Bo3ral  Infirmary  as  an  indoor  resident 
nurse  from  the  3rd  Nov.  1873  to  the  20th  July 
1878,  when  she  was  discharged  from  their 
service. 

2.  The  terms  of  her  en^gement  were  contained 
in  a  printed  list  of  conditions  then  in  use  at^  the 
said  Ko3ral  Infirmary,  a  copy  of  which  was  given 
to  nurses  on  their  bein^  engaged,  on  which  list 
of  conditions  the  foUowmi^  clauses  appear  with 
regard  to  the  terms  of  engagement  of  nurses  : 

"The  nurses  and  probationers  are  under  the 
authority  of  the  lady  superintendent  of  nurses  of 
the  infirmary,  who  is  responsible  for  the  proper 
observance  of  the  regulations. 

"  They  will  be  required  to  undertake  whateyer 
duties  they  may  be  ordered,  whether  as  hospital 
or  private  nurses. 

"  The  nurses  must  give  one  calendar  month's 
notice  before  leaving,  and  will  receive  the  same 
from  the  lady  superintendent  of  nurses,  except 
in  case  of  bad  conduct  or  wilful  disobedience, 
when  they  will  bo  liable  to  instant  dismissal.*' 

3.  Save  as  in  next  paragraph  mentioned,  the 

•        (41)  Etport«d  by  T.  A.  CBitLSHSiM,  Eaq.,  BUTiitcr-ftt-L«w« 
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pauper,  duriog  her  term  of  employment  by  the 
said  tmstees,  served  them,  and  liyed  at  Man- 
chester Boyal  Infirmary,  in  the  township  of  Man- 
chester. 

4  From  some  time  in  the  month  of  January 
until  some  time  in  the  month  of  June  1876,  and 
again  from  the  29th  Sept.  to  the  25th  Dec.  1877, 
the  pauper  was  sent,  by  direction  of  the  said  lady 
superintendent,  from  the  said  Manchester  Royal 
Infirmary  to,  and  she  served  the  said  trustees, 
and  resided  at  a  branch  establishment  of  the  said 
Manchester  Royal  Infirmary  known  as  the  Mon- 
sall  Fever  Hospital,  being  in  the  township  of 
.Newton,  in  the  JPrestwich  Poor  Law  Union,  in 
consequence  of  an  influx  of  infectious  cases  at 
such  fever  hospital ;  but  on  each  occasion  when 
the  pressure  oi  work  at  the  said  Monsall  Fever 
Hospital  had  decreased,  she  returned  by  direction 
of  the  said  lady  superintendent  to  the  said  Man- 
chester Royal  Infirmary. 

5.  The  Monsall  Fever  Hospital  in  the  years 
1876  and  1877,  although  a  separate  building, 
was  entirely  under  tne  manaffement  of  the 
said  Royal  Infirmary.  It  had  no  qualified 
resident  medical  attendant,  but  simply  a  matron, 
and  all  wages  at  this  time  were  paid  from  the 
said  Royal  Infirmary  at  the  Monsall  Hospital. 
If^  it  was  necessary  that  a  nurse  should  be  dis- 
missed during  the  quarter  from  the  said  Monsall 
Fever  Hospital,  it  could  only  be  done  bjr  the  lady 
superintendent  of  nurses  at  the  said  Ro]a1 
Infirmary,  and  the  nurse  so  dismissed  must  have 
.gone  to  the  said  Royal  Infirmary  for  her  wages. 

6.  When,  owing  to  an  influx  of  infectious  cases  or 
other  cause,  nurses  were  wanted  at  the  said  Monsall 
Fever  Hospital,  the  resident  medical  officer  at  the 
said  Royal  Infirmary,  who  daily  visited  the  said 
Fever  Hospital,  applied  to  the  said  lady  superin- 
tendent to  send  the  necessary  nurses  from  the 
said  Roval  Infirmaiy,  and  when  their  services 
were  no  longer  required  there  they  returned,  by 
direction  of  the  said  lady  superintendent,  to  the 
said  Royal  Infirmary,  unless  ordered  for  duty 
elsewhere. 

7.  On  the  first  occasion  of  the  absence  of  the 
pauper  from  the    township  of  Manchester,  in 

Earagranh  4  mentioned,  the  pauper  left  behind 
er  at  tne  said  Manchester  Royal  InfirmM*y  the 
greater  portion  of  her  property  and  effects  in  her 
box  in  the  dormitory  used  by  her  at  the  said 
Royal  Infirmary.  It  was  the  practice  of  the  said 
lady  superintendent  to  tell  nurses  when  sent  to 
the  saia  Monsall  Hospital  to  take  as  little  of  their 
clothing  as  possible  with  them  to  the  said 
hospital. 

8.  It  has  been  ascertained  that  the  pauper,  on 
the  said  first  occasion  of  absence  at  the  said 
Monsall  Hospital,  from  time  to  time  went  to  the 
said  Rojral  Infirmary  for  change  of  clothing  as 
she  required  it,  and  it  was  the  practice  with  nurses 
so  to  ao. 

P.  It  was  the  rule  and  practice  when  a  nurse 
bad  been  sent  from  the  said  Royal  Infirmary  to 
the  said  Monsall  Fever  Hospital  or  elsewhere,  for 
the  said  lady  superintendent  to  m^e  use  of  the 
space  vacated  by  her  in  the  dormitory  and  else- 
where for  the  accommodation  of  some  other  nurse 
or  person,  as  occasion  might  require.  But  it  can- 
not now  be  ascertained  what  was  done  in  this  par- 
ticular instance. 

The  appellants  assert,  and  the  respondents 
deny,  that  the  absence  of  the  pauper  trom  the 


said  Royal  Infirmary  in  the  township  of  Man- 
chester, in  paragraph  4  mentioned,  constitute  a 
treak  of  residence. 

The  question  for  the  court  is,  whether  or  no, 
upon  the  facts  above  set  o  ut,  the  pauper  acauiied 
a  legal  settlement  in  the  township  of  Mancnester 
under  the  provisions  of  sect.  34  of  Q9  &  40 
Vict.  c.  61,  by  reason  of  a  three  years*  continuous 
residence  therein. 

Addison^  Q.C.  for  the  appellants. — ^It  is  sub- 
mitted that  the  absence  of  the  pauper  for  tibese 
two  periods  of  time  from  the  hospital  constitute 
a  break  of  residence.  During  her  absence  it  can- 
not be  that  she  constructively  resided  there, 
because  she  had  not  the  power  and  intention  of 
returning  at  any  time.  The  absence  was  under 
a  contract,  as  in  Beg.  v.  Siapleton  (1  El.  A  BI. 
766),  and  she  could  not  return  without  a  breach 
of  contract.  Absence  which  does  not  constitute  a 
break  of  residence  must  be  voluntary  and  really 
temporary : 

Reg,  V.  Tlie  Guardians  of  Stepney  Unions  52    I«.  T. 

Sep.  N.  8.959;  54 L.  J.  12,M.C.; 
Beg.  V.  Quardtang  of  Oloetop  Union,  35  L.  J.  148, 

M.  C.  $  L.  Bep.  1  Q.  B.  277 ; 
Beg.  y.  Ouardvans  of  Worcester  Cnum,  90  L.  T. 

Sep.  K.  S.  857 ;  L.  Rep.  9  Q.  B.  340  ; 
Reg.  T.  Ouardiansof  Stourtrtdge  Union ^  34  L.  J. 

179,  M.C. 

Smyly,  for  the  respondents,  was  not  called 
upon. 

MA.THEW,  J. — ^I  am  of  opinion  that,  upon  the 
findings  of  fact  in  the  case,  there  was  no  break  of 
residence  by  the  pauper.  It  is  only  necessary 
for  us  to  examine  the  facts  set  out  in  the 
special  case,  and  to  consider  the  alternative  resi- 
dence that  has  been  sugg^ted,  for  this  to  be 
apparent.  The  pauper  acquired  a  residence 
under  an  engagement  at  the  hospital.  Under 
that  engagement  she  binds  herself  to  undertake 
whatever  auties  she  may  be  ordered  to  perform. 
The  authorities  at  Manchester  had  a  right  to 
order  her  to  leave  the  hospital  and  to  go  to  a 
private  house  or  elsewhere.  It  appears  on  the 
case  that  she  was  ordered  in  1876,  and  again  in 
the  following  year,  to  attend  certain  fever 
patients  at  a  hospital  away  from  Manchester,  and 
to  remain  there  attending  to  thera  for  some 
months.  While  she  was  so  employed  her  wages 
were  paid  to  her  from  the  institution  at  Man- 
chester, and  her  clothes  and  effects  remained  at 
that  institution,  and  thither  she  returned  after 
her  duties  at  the  Monsall  Hospital  were  ended.  It 
is  clear  that  her  absence  at  the  Fever  Hospital 
was  not  for  the  purpose  of  residing,  but  for  the 
purpose  of  fulfilling  her  duties  under  her  contract 
of  service.  The  character  of  her  absence  is  plainly 
within  the  terms  of  her  contract.  I  am  clearly  of 
opinion  that  there  was  no  real  break  of  residence, 
and  therefore  the  order  of  the  magLstrates  mast 
stand. 

Smith,  J. — The  question  for  us  to  decide 
is,  whether,  on  the  tacts  set  out  in  the  speciid 
case,  there  has  been  a  break  of  the  residenos 
gained  by  the  pauper  under  sect.  34  of  the  Poor 
Law  AmendmentActl876(39&40yict.c.  61).  The 
pauper  was  engaged  as  a  resident,  nurse  at  the 
Manchester  Royal  Infirmary  in  1873,  and  she 
continued  to  reside  there  till  1878,  with  the  excep- 
tion of  two  periods  of  absence.  By  sect.  84  of  tM 
Poor  Law  Amendment  Act  1876.  persons  who 
reside  for  three  years  in  a   parish    in   such  m 
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manlier  as  to  have  acquired  in  each  of  tho«e  years 
a  statns  of  irremovabnity  in.  accordance  witn  the 
Btatntes  in  that  beh^  shall  be  deemed  to  be 
settled  there.  It  is  obvions  that,  under  that 
section,  the  pauper  obtained  a  settlement  at  Man* 
Chester.  Under  the  terms  of  her  engagement  at 
the  Boyal  Hospital  the  superintendent  was 
entitled  to  send  her  out  from  time  to  time  to 
nurse  patients  in  priyate  houses  or  elsewhere,  and 
she  did,  in  fact,  so  send  her  out  on  two  occasions. 
It  was  contended  by  Mr.  Addison  that  this  was 
a  break  of  residence,  and  he  argued  that  this 
nauper  had,  in  ^t,  contracted  to  serve  out  of 
Manchester,  and  he  cited  Lord  Campbell's  judg- 
ment in  Begtna  y.  atapleton  (I  E.  &  B.  766).  The 
effect  of  that  judgment  is  that,  if  a  man  having  a 
residence  in  parish  A.  voluntarily  contracts  to  go 
into  parish  B.  and  not  to  return,  that  constitutes 
a  break  of  residence.  The  facts  are  different  here. 
The  contract  of  the  pauper  in  this  case  is  to  go 
wherever  the  superintendent  may  order  her  to  go 
as  her  servant.  It  seems  to  me  that  the  case  of 
RegUia  v.  The  Worcester  Union  (30  L.  T.  Bep. 
K.  S.  357 ;  L.  Bep.  9  Q.  B.  340)  is  in  point :  there 
the  pauper  had  gone  away  to  work  outside  the 
parish  in  which  he  had  begun  to  reside,  and  had, 
in  fact,  begun  a  new  residence.  Lord  Blackburn 
in  his  judgment  says  that  "  it  is  not  the  case  of  a 
pauper  being  hired  out  b^  the  roaster  of  the 
workhouses,  but  his  leaving  the  workhouses 
voluntarily  to  go  to  work."  If,  in  that  case,  the 
pauper  bad  been  sent  to  work  by  his  master  out 
of  the  parish,  there  would  have  oeen  no  break  of 
residence.  It  seems  to  me  that  all  this  nurse  did 
was  to  carry  out  the  terms  of  her  contract,  and  I 
am  clearljr  of  opinion  that  her  absence  on  those 
two  occasions  aid  not  constitute  a  break  of  resi- 
dence.   This  appeal  roust  therefore  be  dismissed. 

Order  affirmed. 

S<^itor8  for  the  appellants,  Johneonf  Weather* 
aU^  and  (7o.,  for  Li/nge,  Manchester. 

Solicitors  for  the  respondents,  Oregortf,  RoW' 
c^fe,  and  Go,  for  Parr,  Sadler,  and  Dickineon, 
Ormskirk. 


Monday,  March  22, 1886. 

(Before  Mathew  and  Smith,  JJ.) 

KiBwnr  (app.)  ff.  Hdtes  (resp.).  (a) 

Proeeeuiion  of  hrothel-keeper  —  AUemaiive  pro* 
eedure — 25  Oeo.  2,  c.  3o,  ss.  5,  6,  and  7 — 58 
Oeo.  3,  e.  70,  «.  7—48  ^  49  Viet.  c.  69  {Criminal 
Law  Amendment  Act  1885),  s.  13. 

Ja  a  proeeeution  of  a  hrothel'heeper  under  sect.  13 
cf  the  Criminal  Lata  Amendme/iU  Act  1885, 1^  i» 
competent  to  the  proeeeutor  either  to  proceed  eum* 
marihf  under  that  Act  indej^enaently  of  the 
earlier  Acts,  or  he  may,  ai  his  option,  comply 
wUh  the  preliminary  steps  specified  in  sect.  S  qf 
25  Gfeo.  2,  c«  36  CM  amended  oy  sect*  7  o/  58 
Geo.  3«  e.  70,  and  then  became  entitled  to  a 
Tswara. 

l*Hn  was  a  case  stated  bv  one  of  the  magistrates 
of  the  poUce«>oonrt8  of  the  metropolis  under  the 
statute  20  &  21  Vict.  c.  43,  for  the  purpose  of 
obtaining  the  opinion  of  the  court  on  questions  of 
law  which  arose  as  in  the  following  case  stated. 
.  1.  At  the  Thames  Police-court^  in  the  county 
of  Middlesex  and  within  the  metropolitan  police 

l«)  Be^oiii*  ^  !*•  A.  CBiiuHSnr,  li^,  BiRlti«r*«t*Lsw. 


district,  an  information  was  preferred,  on  tha 
10th  Dec.  1885,  before  the  sittmg  magistrate,  by 
Edwin  Henry  Kirwin  (hereiiniter  called  toe 
appellant),  against  Louisa  Hines  (hereinafter 
called  the  respondent),  under  sect.  13  of  the 
Criminal  Law  Amendment  Act  1885,  charging 
for  that  she,  the  said  respondent,  did  keep  a 
brothel  at  62,  Oxford-etreet,  Stepney,  in  the  said 
county,  and  being  the  tenant,  lessee,  or  oconpier* 
knowingly  permitted  such  premises  to  be  used  as 
a  brothel.  Thereupon  the  said  magistrate  issned 
his  summons  to  tne  respondent -to  appear  and 
answer  the  matter  of  the  said 'information,  and 
upon  the  17th  Dec.  the  said  information  was 
heard  and  determined  at  the  said  polioeKsonrt, 
the  said  parties  respectively  being  then  present, 
and  npon  such  hearing  the  same  was  dismissed 
without  costs. 

2.  And  whereas  the  appellant,  being  dissatisfied 
with  such  determination  upon  the  hearing  of  the 
said  information,  as  being  erroneous  in  point  of 
law,  did,  pursuant  to  sect,  2  of  the  said  statute 
20  in  21  Vict.  c.  43,  duly  apply  in  wridns:  for  a 
case  to  be  stated,  setting  forth  the  facts  and  the 
grounds  of  such  determination  as  aforesaid  for 
the  opinion  of  the  court,  and  did  duly  enter  into 
a  recognisance  as  requited  by  the  statute  in  th^t 
behalf,  the  said  magistrate,  in  compliance  with 
the  said  application  and  the  provisions  of  the 
said  statntoy  did  state  and  sign  the  following 
case. 

3.  Upon  tho  hearing  of  the  said  information', 
before  the  £acts  were  put  in  evidence*  it  was  con* 
tended  on  the  part  of  the  respondent  that  the 
information  was  not  laid  in  the  manner  and  form 
provided  by  the  said  Criminal  Law  Amendment 
Act  1885,  inaamnch  as  by  the  concluding  sentence 
of  sect.  13  of  the  said  Act»  the  procedure  enacted 
as  to  prosecutions  of  bawdy-houses  by  sects.  5, 
6,  and  7  of  the  Act  25  Cieo.  2,  c.  36,  as  amended 
by  sect.  7  of  the  Act  58  Oeo.  3,  c.  70,  was  mads 
bmding  on  all  prosecutions  under  the  said 
section  13  of  the  said  Criminal  Law  Amend- 
ment Act,  and  the  said  information  was  not 
properly  laid  in  respect  that  no  notice  in  writmg 
nad  been  given  by  two  inhabitants  of  the  parish 
paying  soot  and  bearing  lot  therein  to  any  con* 
stable  or  other  peace  officer  of  the  like  nature, 
and  that  the  overseers  of  the  poor  had  not  been 
summon^  or  had  any  reasonable  notice  to  attend, 
nor  had  such  overseers  or  such  constable  entered 
into  any  recognisance  to  give  or  produce  material 
evidence  as  by  the  said  Acts  of  25  Cieo.  2,  c;  36, 
and  58  Greo.  3,  c.  70,  was  provided  and  enacted. 

4.  It  was  contended  on  the  part  of  the  appel* 
lant  that  the  said  information  being  properly 
laid  in  the  manner  provided  by  the  Summary 
Jurisdiction  Acts,  was  valid  for  the  purposes  of 
a  prosecution  under  the  said  sect.  13  of  the  said 
Criminal  LawAmendment  Act,  and  that,  on  the  true 
construction  of  the  said  last-mentioned  section;  it 
made  provision  for  a  new  method  of  procedure 
in  prosecuting  brothel-keepers  and  other  persons 
guilty  of  the  new  statutory  offences  by  the  sahie 
section' for  the  first  time  created,  namely,  the 
ordinary  prooedure  of  the  Summary  Jnrisaiction 
Acts  leacung  to  summary  conviction,  bat  subject 
to  an  appeal  to  a  court  of  general  or  quarter 
sessions  against  such  convictions ;  that  the  said 
new  method  of  prooedure  was  intended  to  be 
different  from  ana  less  cumbrous  than  the  pro* 
eedure  already  provided  by  the;  Act  of  25  Oeot  2| 
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e.  d6f  and  that  the  last*  sentence  of  the  said  sect. 
18  oa^ht  to  be  constmed,  not  as  Hmitinff  or 
ffOTeming  the  s^id  new  method  of  procedure, 
ont  as  enacting  the  formal  enactments  necessary 
to  enable  any  prosecntors  who  desired  it  to 
proceed  under  the  Act  25  Geo.  2,  c.  36,  as 
auModed  by  the  Act  of  58  Geo.  3,  c.  70,  and  by 
the  said  sect.  13,  and  to  recover  the  costs  and 
payments  of  the  said  Act^  of  25  Greo.  2,  c.  36 
provided  for,  and  to  obtain  oonrictions  there- 
under, either  summarily  or  otherwise,  as  they 
might  elect ;  and  that  the  amendments  of  the 
saidActs  of  25  Geo.  2,  c.  36,  and  of  58  Geo.  3, 
c  70,  were  rendered  necessary,  among  other 
things,  by  the  fact  that  the  said  sect.  13  had 
already.  By  the  first  sentence  thereof,  in  sub- 
sects.  2  and  3,  created  certain  new  statntorjr 
offences,  which  were  not  included  in  the  defini- 
tion of  the  keeping  of  a  brothel  at  the  common 
law, .  and  were  not  previously  indicted  as  6 
common  nuisance,  and  would  noo  have  been 
within  the  provisions  of  the  said  Act  of  25  €^.  2, 
c.  36,  unless  the  same  had  been  mentioned  and 
amended  in  that  behalf. 

Hie  magistrate  was  of  opinion  that  the  whole 
13th  sect<  of  the  said  Criminal  Law  Amendment 
Act  was  to  be  construed  together,  as  enacting 
andTegnlating  the  summary  procedure  on  prose- 
<mtion  for  the  offence  of  keeping  a  brothel,  which 
hil^erto  had  only  been  punishable  on  prosecution 
by  indictment ;  that  the  intent  and  effect  of  the 
last  clause  of  the  said  section*  was,  among  other 
thingis  to  apply  to  the  power  of  summary  prose- 
secution  in  sucii  cases  a  general  security  (sunilar 
to  that  extended  by  the  Vexatious  Indictments 
Act  to  the  procedure  in  all  prosecutions  by  way 
of  indictment  for  the  offence  of  keeping  a  dis- 
orderiy  house)  against  the  risk  that  any  such 
summary    prosecution    might    be   fraudulently 
instituted  or  compromised  behind  the  baok  of  the 
magistrate   after  summons  issued,  or  dropped 
through  the  bulure  of  the  informant  to  appear  on 
the  hearing ;  that  it  was  not  open  to-  the  appel- 
lant to  proceed  bv  way  of  information  and  sum* 
mohs  in  disregard  of  the  enactments  in  the  said 
section*  mentioned  as^  applying  to  prosecutions 
under    the  said  section;    and   the   magistrate 
therefore   g^ve  his  determination    against  the 
appellant  in  the  manner  before  stated. 

The  questions  of  law  arising  on  the  above 
statement  for  the  opinion  of  the  court  therefore 
are^— 1.  Whether  the  ordinary  method  of  pro- 
cedure by  information  and  summons  providea  by 
the  Summary  Jurisdiction  Acts  is  or  is  not  avail- 
able for  prosecutions  under  sect.  13  of  the 
Criminal  Jjaw  Amendment  Act  1885.  2.  Whether 
any  person  desiring  to  prosecute  under  the  said 
sect.  13,  lias,'  or  has  not,  an  election  to  proceed  by 
the  ordinary  procedure  provided  by  the  Summary 
Jurisdiction  Acts,  or  by  the  procedure  provided 
by  the  Act  of  25  Geo.  2,  c.  36,  as  amended  by 
sect.  7  of  the  Act  of -58  Geo.  3,  c.  70,  and  by 
seet.  13  of  the  Criminal  Law  Amendment  Act 
1885. 

Sect.  5  o(  25  Geo.  2,  c  86,  enacts  that,  in  order 
to  encourage  prosecutions  against  persons  keeping 
bawdy-houses,  gaming-houses,  or  other  disorderly 
houses^  if  any  two  inhabitants  of  any  parish  or 
place,  i>ayin^  scot  and  bearing  lot  therein,  do  give 
notice  in  writing  to  any  ocmstable  (or  other  peace 
oflleer  of  the  Uke  nature,  where  there  is  no  con- 
stable)! of  such  parish  or  place^  of  any  person 


keeping  a  bawdy-house,  gaming-house,  or  other 
disorderly  house,  the  constable  or  such  oflBcer  ss 
aforesaid,  so  receiving  such  notice,  shall  forth- 
with go  with  such  inlutbitants  to  a  justice  of  the 
peace,  and  shall,  upon  such  inhabitants  making 
oath  before  such  justice,  that  they  believe  the 
contents  of  such  notice  to  be  true,  and  entering 
into  a  recognisance  in  the  penal  sum  of  201.  each 
to  give  or  produce  material  evidence  against  such 
person  for  such  offence,  enter  into  reco^pisances 
in  the  penal  sum  of  302.  to  prosecute  with  effect 
such  person,  and  such  constable  or  other  officer 
shall  oe  allowed  all  reasonable  expenses,  and  shall 
be  paid  the  same  by  the  overseers ;  and  in  esse 
such  person  shall  be  convicted  of  such  offence, 
the  overseers  of  the  poor  of  such  parish  or  plso^ 
shall  forthwith  pay  the  sum  of  lOL  to  each  of  each 
inhabitants.    A  penalty  is  also  imposed  on  over- 
seers  neglecting  to   pay  such  expenses  of  the 
prosecution. 

By  sect.  7  of  58  Geo.  3,  c.  70,  it  was  further 
enacted  that  a  copy  of  the  notice  given  to  the 
constable  should  also  be  served  on  the  overseers 
of  the  poor  of  such  parish  or  place,  and  that  such 
overseers  should  be  summonea  or  have  reasonable 
notice  to  attend  before  the  justice,  and  shonld 
then  also  enter  into  recognisances  to  prosecute. 

By  sect.  13  of  the  Criminal  Law  Amendment 

Act  1885  (48  &  49  Yict.  c.  69),  it  is  enacted  that 

Anv  person  who  (1)  keeps  or  manages  or  ants  or 
assists  in  the  mana^rement  of  a  brothel,  or  (2)  bein^  the 
tenant,  leissee,  or  oocnpier  of  any  premises,  knowingly 
permits  saoh  premises  or  any  part  tnereof  to  be  used  as 
a  brothel  or  for  the  purposes  of  habitual  proetitation, 
or  (8)  being  the  lessor  or  landlord  of  any  pvemises,  or 
the  agent  of  snoh  lessor  or  landlord,  lets  the  same  er 
any  part  thereof  with  the  knowledge  that  snoh  premises 
or  some  part  thereof  are  or  is  to  he  used  as  a  brothel, 
is  wufnlly  a  party  to  the  oontinned  nse  of  snoh 


or 


premises  or  any  part  thereof  as  a  brothel,  shall  on  sam* 
maxT  oonviotion  in  manner  provided  by  the  Snmmaiy 
Jurisdiotion  Aots  be  liable  (1)  to  a  penal^  not  ezioeeding 
twenty  ponnds,  or,  in  the  discretion  of  the  oeozt,  ts 
imprisonment  for  sat  term  not  exceeding  three  months, 
with  or  without  hard  labonr,  and  (2)  on  a  seoond  or  sob- 
sequent  oonviotion  to  a  penalty  not  exceeding  forty 
ponnds,  or,  in  the  discretion  of  the  oonrt,  to  imprison- 
ment for  any  term  not  exceeding  fonr  months,  with  or 
without  hard  labonr;  and  in  case  of  a  third  or  snb- 
seqnent  conviction  such  person  may,  in  addition  to  sneh 
penalty  or  imprisonment  as  last  aforeeaid,  be  re^nired 
oy  the  oonrt  to  enter  into  a  recognisanoe,  with  or  withoot 
snreties,  as  to  the  court  seems  meet,  to  be  of  good 
behavlonr  for  any  period  not  exceeding  twelve  montiis, 
and  in  default  of  entering  into  snoh  reoognisance,  with 
or  without  snreties  (as  the  case  may  be),  snoh  person 
may  be  imprisoned  for  any  period  not  exoeeding  tiiree 
months,  in  addition  to  any  snoh  term  of  impnaooment 
AS  aforMaid. 

Any  person  on  being  summarily  oonvioted  in  pnxsnaoee 
of  this  section  ma^r  M^peal  to  a  court  of  general  or 
quarter  sessioiis  against  such  conviction. 

The  enactments  for  encouraging  proeeoataona  of 
disorderly,  houses  contained  in  sects.  5,  6,  and  7  of 
the  25  Geo.  2,  o.  96,  as  amended  by  the  enaotmenti 
contained  in  sect.  7  of  the  58  Qeo.  3,  c.  70,  shall,  with 
the  necessary  modifications,  be  deemed  to  apply  to 
prosecutions  under  this  sectioin,  and  the  said  enact- 
ments shallj  for  tiie  purposes  of  this  sect&op,  be  ood- 
stmed  as  if  the  prosecution  in  such  enaotsMnti 
mentioned  included  summary  proceedings  under  this 
eeetion  as  well  as  a  proseoution  on  indictmeitt. 

JPtnlov,  Q.C.  (Cosielloe  with  him)  for  the  appel- 
lant.— The  Criminal  Law  Amendment  Act  1885 
created  a  new  mode  of  procedure  in  a  summary 
manner,  and  the  magistrate  was  therefore  wrong 
in  holding  that  the  preliminaries  to  the  indict* 
I  ment  specified  in  25  Geo.  2,  c.  36,  and  68  Gea 
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c.  70,  miiBt  still  be  recognised  in  a  prosecution 
under  the  recent  Act,  which  is  cjuite  independent 
of  the  old  Acts.  There  is  nothing  in  the  Act  of 
1885  either  expressly  or  impliemj  saying  that 
the  prosecutor  is  bound  to  go  through  the  old 
preliminaries  in  all  cases.  It  is  optional  to  the 
prosecutor  to  go  through  the  oM  preliminary 
steps  and  then  proceed  in  a  summary  manner,  or 
to  proceed  in  a  summary  manner  in  the  ordinary 
way.  It  is  therefore  submitted  that  the  magis- 
trate was  wrong,  and  judgment  ought  to  be  for 
the  appellant. 

The  respondent  did  not  appear. 

Mathsw,  J.— I  am  of  opinion  that  the  learned 
magistrate  took  an  erroneous  view  of  the  legis- 
lation on  this  subject,  and  that  he  came  to  a 
wrong  ccmclusion.  The  earlier  statutes  referred 
to  in  the  13th  section  of'  the  Criminal  Law 
Amendment  Act  1885,  were  statutes  of  the  cha- 
racter described  in  the  last  clause  of  that  section, 
that  is  to  say,  they  were  designed  for  the  en- 
couragement of  prosecutions  oi  a  certain  class 
of  offences  by  entitling  the  prosecutors  to 
rewards.  The  prosecutors  of  those  offences  were 
to  take  the  preliijiinary  steps  specified  in  the 
earlier  statutes  in  instituting  an  mdictment,  and 
were  then  to  be  in  a  position  to  claim  certain 
rewards.  It  appears  to  hare  been  thought,  when 
nunmary  proceedings  were  provided  for  by  the 
recent  Act,  that  possibly  prosecution  under  the 
earlier  Acts  might  be  discouraged  if  the  same 
rewards  were  not  giyen  to  those  who  made  use 
of  the  new  mode  of  procedure,  so  the  18th  section 
provides  as  follows :  **  The  enactments  for  en* 
oouraging  prosecutions  of  disorderly  houses  con- 
tained in  sects,  5,  6,  and  7  of  25  Geo.  2,  c.  86, 
as  amended  by  the  enactment  contained  in 
sect.  7  of  68  Geo.  3,  c.  70,  shall,  with  the  neces- 
sary modifications,  be  deemed  to  apply  to  prose- 
cotions  under  this  section,  and  tne  said  enact- 
ments shall,  for  the  purposes  of  this  section, 
be  oonstmed  as  u  the  prosecution  in 
such  enactments  mentioned  included  summary 
prooeedings  under  this  section  as  well  as 
a  prosecution  on  indictment."  That  says 
as  nlainly  as  possible  that  the  same  reward 
shaa  he  reooverable  by  a  prosecutor  proceeding 
in  a  summiurT  manner  as  by  a  prosecutor  pro- 
ceeding by  indictment;  that  is  to  say,  if  he 
chooses  to  have  recourse  to  the  preliminary 
proceedings  set  forth  in  the  Acts  of  Geo.  2 
and  Geo.  3,  then  he  may  add  either  the  pro- 
""^^       by  indictment  or  the  proceeding  m  a 


summary  manner,  and  then  be  entitled  to  tl^e 
reward.  But  the  Criminal  Law  Amendment 
Act  of  1885  is  independent  of  the  earlier  Aots* 
and  the  procedure  under  the  later  Act  may  idso 
be  taken  oy  itself  at  the  option  of  the  prosecutor. 
The  view  of  the  learned  magistrate  was,  there- 
fore, incorrect,  and  this  appeal  must  be  sJlowed, 

Smith,  J.«-I  am  of  the  same  opinion. 

Appeal  aUawed, 

Solicitor  for  the  appellant,  Minton  SUUer. 


March  26  and  April  5, 1886. 

(Before  Mathbw  and  Smith,  JJ.) 

The  Ttnb  Boiler  Wobks  Compakt  Limited 
(apps.)  V.  The  Tywemouth  Unioh  (resps.).  (a) 

Poor  rate — Bating  of  boiler  vforhe — Mackinery 
capable  of  hexng  removed  toUJiout  injury. 

In  oeeeMeing  premises  used  as  boU&r  works  to  the 
j^or  rate,  vMuHUnery  and  plant  ought  to  he  tiiken 
%nto  account  a«  enhancing  the  rateahle  valus  of 
Hie  mremises,  wliere  such  machinery  (though 
capable  of  being  removed  without  injiury  to  itself 
or  to  the  freehold),  is  essentially  necessary  to  the 
carrying  on  of  the  business  to  which  the  premises 
are  devoted,  and  where  it  is  intended  to  remain 
connected  with  the  premises  so  long  as  they  are 
used  for  the  saane  purpose, 

Laing  v.  The  Overseers  of  Bishopwearmouth 
(37  L.  T.  B^,  N,  8.  781 ;  3  Q.  B.  IHv.  299) 
foUowed, 

This  was  a  case  stated  by  the  Court  of  Quarter 
Sessions  of  and  for  the  county  of  Northumber- 
land. 

1.  On  the  9th  Jan.  1885  an  appeal  against 
a  rate  was  heard  bv  the  said  Court  of  Quarter 
Sessions,  in  which  the  Tyne  Boiler  Works  Com- 
pany Limited  were  the  appellants,  and  the  over- 
seers of  tne  poor  of  the  piuish  of  Lonebenton  and 
the  assessment  committee  of  the  l>^emouth 
Union  were  the  respondents.  The  rate  against 
which  the  said  appeal  was  broa^ht  was  a  rate  for 
the  relief  of  the  poor  of  the  parish  of  Longbenton, 
in  the  said  county,  made  the  28th  June  1884, 
whereby  the  appellants  were  rated  in  respect 
of  premises  in  the  said  parish  occupied  by  them, 
as  hereinafter  appears. 

2.  The  valuation,  assessment,  and  rate  in 
question  were  as  appears  from  the  following 
extract  from  the  rate-lxx)k : 


TyatBofler  Works  Com- 
paay  J^bnited. 


OWDMV. 


Tyne  Boiler  Works  Com- 
pany liaiited. 


Dieoription. 


Boiler  works.  Land 


GroMEatt- 
mfttad  B«ntal. 


580 


Y»lae. 


501 


BatoatipdLlii 


£    8,    d. 

20  17    6 


•3.  The  grounds  of  appeal  were,  that  the  appel- 
Isnts  were  overrated  in  respect  of  the  said 
premises. 

4.  All  proper  notioes  were  given,  and  steps 
taken,  to  entitle  the  appellants  to  raise  upon  the 
appeal  the  qneations  and  objections  raised  by 
toem  herein  appearing. 

5.  The  i^ppdlants  were,  at  all  material  times, 
sad  still  are,  the  tenants  and  occupiers  of  the 
preoDses  in  the  said  parish  before  ref eired  to,  and 
which  are  known  as  the  Tyne  Boiler  Works. 
Th^  said  ^premises,  comprise  upwards  of  5100 


square  yards  of  land  upon  the  banks  of  the  Trmb, 
part  of  which  land  was  and  still  is  .covered  b^  a 
large  brick  building  roofed  in,  the  roof  being 
supported  by  the  w^ls  of  the  building,  and  by 
iron  colunms,  and  the  rest  of  the  said  hmd  being,  * 
with  the  exception  of  certain  ofllces  and  boiler 
or  engine  sheds,  erected  on  parts  thereof  open 
and  uncovered  by  buildings. 

6.  The  premises  were  and  are  held   by  the 
appellants  as  assignees  under  a  lease  from  the 

-  '  —  - —         --  ^- 

..(«)  Btpoctad  b7  F.  A.  Oaimmnt,  Biqn  Bsnirtipstlisw. 
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corporation  of  Newcastle-upon-Tyne,  which  was 
granted  to  Joseph  Pollard  for  a  term  of  seventy- 
fire  years  from  Sept.  1864.  In  or  about  1868 
or  1869  Messrs.  Thompson  and  Boyd,  who  were 
then  the  assignees  of  the  term  created  by  the 
said  lease,  erected  the  brick  building  mentioned  in 
paragraph  5,  and  placed  therein  the  engine  in  the 
following  list  referred  to  as  No.  2,  and  the  boiler, 
in  the  same  list  referred  to  as  No.  1,  and  certain 
of  the  shafting  and  machinery  still  on  the 
premises,  for  the  purpose  of  making  boilers  and 
erecting  machinerr  on  board  ressels.  and  also  for 
the  purpose  of  making  forging.  The  appellants 
have,  smce  the^  became  assignees  of  tne  said 
term  and  occupiers  of  the  said  premises,  pur- 
chased and  placed  upon  them  other  machinery 
i|nd  plant  in  addition  to  that  put  up  by  Messrs. 
Thompson  and  Boyd,  and  have  used  the  said  lands 
and  buildings,  together  with  the  boilers,  euj^e, 
plant,  and  machines  thereon,  for  making;  boilers 
and  erecting  them  on  board  vessels.  The 
proximity  of  the  premises  to  the  Tyne  makes 
them  suitable  for  boiler  works,  but  at  successive 
periods  previous  to  their  being  occupied  by  the 
appellants  they  have  been  used  for  manufactures 
or  purposes  of  different  kinds. 

7.  It  was  agreed  and  admitted  that,  in 
arriving  at  the  rateable  value  of  5012.,  at  which 
the  said  premises  are  assessed,  the  machinery 
and  plant  hereinafter  specified,  which  were  and 
are  upon  the  said  premises,  had  been  taken  into 
consideration  as  enhancing  the  rateable  value  of 
such  premises,  viz:  In  the  main  building. 
Water  supplies:  1,  boiler;  2,  main  engine;  3, 
main  shattmg;  4,  fan  blasts;  5,  blast  pipes;  6, 
hydrauHo  accumulator;  7»  pair  of  hydraulic 
pumps  near  end  of  building,  ditto  near  accu- 
mulator; 8,  two  small  open  return  water  tanks; 
9,  flanging  machine;  10,  riveting  machine;  11, 
two  piatehedge  planiuff  machines;  12,  plate 
bending  rolls ;  13,  punching  machine ;  14,  punch- 
ing, plate  shearing,  and  ansle  shearing  machine; 
15,  three  roll  drills;  16,  radial  drilling  machine; 
17*  boiler  shell  drilling  machine ;  18,  grindstone ; 
19,  drilling  machine ;  20,  screwing  machine ; 
21,  rivet-heating  furnace;  22,  two  hand-power 
travelling  cranes.  Outside  the  main  building: 
23,  shear  legs  with  engine  and  boiler ;  24,  line  of 
rails  from  main  buuding  to  shear  legs;  25, 
punching  and  shearing  machine;  26,  line  of  rails 
m  middle ol  yard;  27,  jib  crane;.  28,  plate  rolls  i 
29,  plate  furnace;  30,  open  smithy  fire  in  yard. 
It  was  further  agreed  between  the  parties  on 
the  hearing  before  the  Court  of  Quarter  Ses- 
sions, that  if  the  whole  or  any  part  of  the  above- 
mentioned  machinery  and  plant  ought  not  to 
have  been  taken  into  consiaeration  in  assessing 
the  premises,  then  the  rateable  value  should  be 
reduced  by  the  whole  sum  of  221Z.,  or  by  a  pro- 
portionate amount  to  be  afterwards  agreed  upon 
Detween  the  parties,  as  sufficient  to  give  effect  to 
their  decision.  Photographs  of  the  more  import- 
ant parts  of  the  machinery  were  also  by  agree- 
ment placed  before  the  magistrates,  and  were 
afterwards  referred  to  as  adjuncts  to  this  case. 

8.  Of  the  above  specified  machinery  and  plant, 
the  boiler  No.  1  was,  as  usual,  set  on  a  brick 
seating  on  a  building  or  shed  outside  the  main 
building.  The  steam  from  that  boiler  was  con- 
vejred  to  the  main  engine  through  iron  pipes 
which  pass  through  the  wall  of  the  main  building. 
The  main  engine  No.  2  was  fixed  by  iron  screw 


bolts  to  masonry  foundations,  on  which  a  wall 
was  constructed  for  the  fly-wheel  of  the  main 
engine.  The  hydraulic  riveting  machine,  the 
^wo  hand-power  travelling  cranes,  the  plate 
rolls,  the  flanging  machine,  the  accumuk^rs, 
and  the  boilers  attached  to  the  shear  legs,  are  not 
attached  either  to  the  soil  or  the  building,  but 
rest  by  their  own  weight.  The  main  standards 
have  an  iron  bolt  passed  through  the  end  wallsof 
the  main  building.  The  fly-wheel  shaft  passes 
through  the  wall  of  the  main  building,  and  is 
carried  by  a  bearing  fixed  to  an  iron  box  built 
into  the  wall  of  the  main  buildings  The  main 
shafting  runs  along  the  entire  length  of  the  main 
building,  and  is  supported  by  the  main  wall  of 
the  buuding  by  means  of  brf^sket  bearings  on 
iron  plates  fixed  to  the  wall  buttresses.  Each 
bracket  is  fixed  to  the  wall  by  six  iron  acrew  bolts 
passing  through  the  main  wall.  All  the  machines 
are  driven  from  the  main  shafting  by  means  of 
leather  belts.  The  fan  blast  for  supplving  an  air 
blast  to  the  smithy  fires  is  sunk  in  a  nole  in  the 
ground,  and  is  driven  from  the  main  shaft.  The 
blast  pipeis  for  conveying  the  air  are  earthenware 
pipes  laid  under  ground,  branches  being  taken 
to  the  various  smithv  fires.  The  smithv  fires 
are  open  hearths  and  nres  built  of  brick,  having 
an  air  blast  conveyed  to  each  b;^  means  of  the  fan 
blast  and  blast  pipes  mentioned  in  the  iminediately 
preceding  paragraph.  The  smithy  fires  are 
capable  of  being  moved  to  another  place.  They 
rest  on  the  ground  solely  by  their  own  weight. 
Such  removal  would  necessitate  the  moving'  of 
the  air-blast  pipes  along  with  the  fires.  The 
hydraulic  plant  consists,  first,  of  an  accumulator, 
which  rests  by  its  own  weight  on  concrete 
foundations ;  and,  secondly,  of  pumps  in  con- 
nection therewith.  The  water  pipes  pass  under 
ground  to  the  accumulator.  The  hydraolie 
riveting  machine,  the  plate  roller,  the  flanging 
machine,  the  accumulator,  and  the  boiler  for  the 
shear  legs,  rest  by  their  own  weight  upon  cement 
or  stone  foundations  prepared  for  them.  Ilie 
boiler  is  connected  by  steam  inpes  with  the  engine 
which  works  the  shear  legs.  Tne  two  hand-power 
travelling  cranes  are  not  flxed,  but  run  along  the 
whole  length  of  the  main  building  on  ndls  laid 
on  balks  of  timber  which  rest  upon  brackets 
forming  part  of  the  columns  which  support  the 
roof  of  tne  main  building.  The  shear  legs  are 
placed  on  the  edge  of  a  timber  jetty  or  quay 
Duilt  on  timber  piles,  which  are  dnven  into  tlie 
bed  of  the  river,  and  project  beyond  the  stone 
quay  out  into  the  river.  They  are  worked  by 
means  of  a  separate  engine  and  boiler.  A  line 
of  iron  rails  laid  on  sleepers,  for  waggons, 
connects  the  main  building  with  tha  jetty.  The 
wall  drills  are  bolted  to  iron  brackets,  xmch  ue 
held  in  position  by  iron  screw  bolts  passiBg 
through  the  main  wall  of  the  building,  and 
securra.  by  a  plate  on  the  other  side.  iSie  jib 
cranes  are  attiached  to  the  iron  columns  which 
support  the  roof  of  the  building,  and  are 
worked  by  steam  by  means  of  a  steam-pipe  from 
the  main  boiler.  With  these  exceptions  the  whole 
of  the  machinery  and  plant  referred  to  in  this 
case  are  held  in  position  in  the  following  manner: 
A  foundation  of  stone,  timber,  or  concrete  is 
prepared  for  the  individual  machine.  Into  this 
foundation  bolts  are  let  and  fastened  by  lead  or 
cement.  When  the  machine  is  brought  into 
position,  it  is  hoisted  by  the  crane  .over  tte 
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fonndatioii,  and  let  down  in  such  a  manner  that 
the  holes  pierced  in  the  lower  portion  (or  bed 
plate)  of  the  machine  wonld  slide  over  the  bolts 
fixed  in  the  foundation.  A  nut  is  screwed  on  to 
the  top  of  each  bolt  to  steady  the  machine.  AH 
the  machines  are  worked  by  belts  from  the  main 
shafting.  When  a  machine  has  to  be  removed, 
the  nats  are  unscrewed  and  the  machine  hoisted 
up  over  tho  bolts,  which  remain  in  the  founda- 
tion. 

9.  It  was  proved  that  the  whole  of  the  above 
specified  machinery  and  plant  were  in  fact  the 
propertv  of  the  appollants,  and  not  of  the  corpora- 
tion of  Newcastle-on-Tyne,  the  owners  of  the  free- 
hold, the  same  having  been  brought  upon  the 
premises  either  by  tho  appellants  or  their  prede- 
cessors in  the  occupancv  of  the  premises  under 
the  lease  before  referred  to. 

10.  All  the  said  machinery  and  plant  are 
required  for  the  purpose  of  lloiler-making,  and 
are  arranged  and  adapted  for  use  upon  the  said 
premises  for  manufacturing  and  setting  up 
toilers,  and  are  used  by  the  appellants  for  sucn 
purposes ;  but  further  than  appears  by  this  case, 
there  was  not  ai^y  intention  on  the  part  of  the 
appellants  of  making  such  machinery  and  plant 
part  of  the  soil  or  hereditaments,  or  of  perma- 
nently annexing  them  thereto. 

11.  The  machines  constituting  the  said  machi- 
nery and  plant  were  each  of  them,  as  machines, 
except  so  far  as  herein  appears,  separate  and 
distinct  from  each  other,  .and  could  be  and 
were  in  practice  from  time  to  time  bought,  sold, 
renewed,  and  removed,  as  separate  and  distinct 
articles. 

12.  The  said  machines  and  plant  could  be  and 
are  in  practice  taken  down  or  removed  when  and 
as  required,  either  for  repairs  or  rearrangement, 
or  change  in  the  use  of  tne  premises,  or  for  any 
other  purpose,  and  that  without  injury  to  them- 
Belves  or  structural  damage  to  the  heredita- 
ments. 

13.  The  object  of  the  attachment  described  in 
the  8th  paragraph  of  this  case  is  the  steadying  the 
machines  in  working,  and  the  preventing  them 
from  being  pulled  by  the  belting  by  which  they 
were  worked. 

14.  The  above  method  of  attachment  does  effec- 
toally  steady  the  machines  in  working,  and  pre- 
vents them  from  being  pulled  by  the  belts,  and  it 
is  also  oonvenient  if  ana  when  occasion  arises  for 
the  machines  being  for  any  purpose  removed. 

15.  The  mode  in  which  the  rateable  value  of  the 
premises  was  arrived  at  was  by  ascertaining  the 
gross  estimated  rental  which  a  tenant  from  year 
to  year  might  reasonably  be  expected  to  be  will- 
ing to  give  for  the  use  ot  them  (inclusive  of  the 
machinery  and  plant  before  specified),  and  by 
making  the  statutory  deductions  from  sucn 
rental. 

16.  The  appellants  contended  that  the  above 
specified  machinery  and  plant  were  not,  nor  any 
d  them,  part  of  the  freehold  or  hereditament,  but 
were  chattels,  and  that  the^were  not,  nor  were 
W  of  them,  rateable,  or  to  be  taken  into  con- 
sideration as  enhancing  the  rateable  value  of  the 
hereditaments. 

The  respondents,  on  the  other  hand,  contended 
that  the  said  machinery  and  plant  were  necessary 
to  the  beneficial  occupation  of  the  premises  as 
boiler  works,  that  bemg  the  purpose  to  which 
they  were  appropriated,  and  on<;;ht  to  be  taken 
Mas.  Gab.— You  XTV". 


into  consideration  as  enhancing  the  rateable 
value  of  the  hereditaments  to  which  they  were 
attached. 

17.  The  magistrates  considered  that,  at  least 
before  them,  the  case  of  Laing  v.  Overseers  of 
BishopweannoHth  (3  Q.  B.  Div.  299;  37  L.  T. 
Bep.  N.  8.  781 )  was  conclusive,  and  in  accord- 
anco  with  what  they  understood  to  be  the  prin- 
ciples laid  down  in  that  case,  they  held  that  the 
machinery  and  plant  liad  been  rightly  taken  into 
consideration  in  estimating  the  rateable  value  of 
the  premises  to  which  the  appeal  related.  It 
being,  however,  urged  upon  them  by  the  counsel 
for  tne  appellants  that  tne  special  case  in  Laing 
V.  Bisliojfnoearmonth  had  been  agreed  upon  by 
the  parties  themselves  out  of  court,  and  that  it 
was  desired  to  test  the  soundness  of  the  principle 
alleged  to  have  been  enunciated  by  the  decision 
in  that  case,  by  arguments  on  a  special  case,  to  be 
stated  by  the  Court  of  Quarter  Sessions,  and 
counsel  for  the  respondents  not  objecting  to  this 
being  done,  the  order  dismissing  the  appeal  was 
made,  subject  to  a  special  case  to  be  stated  for 
the  opinion  of  the  court. 

18.  Each  party  was  to  be  at  liberty,  if  and  so 
far  as  the  court  should  permit,  to  refer  to  short- 
hand notes  of  the  hearing  at  quarter  sessions,  or 
to  the  photographs  of  the  machinery  then  pro- 
duced, or  to  the  articles  of  association  of  the 
appellant  company,  by  way  of  supplementing  this 
case  upon  any  point  or  points  whicii  mi^ht  appear 
to  the  court  to  require  further  elucidation. 

19.  The  question  for  the  opinion  of  the  court  is, 
whether  the  decision  above  stated  was  correct  or 
incorrect,  and  if  incorrect,  in  respect  of  what 
items,  matter,  or  principles.  If  the  court  should 
be  of  opinion  that  the  whole  of  the  said  machi- 
nery and  plant  was  properly  taken  into  con- 
sideration as  enhancing  tne  rateable  value  of  the 
premises  to  which  the  appeal  relates,  the  decision 
of  the  magistrates  is  to  be  afiirmed. 

E,  T,  Beid,  Q.C.  (with  him  Sir  Horace  Davey, 
S.G.,  and  Gyrtl  Dodd)  for  the  appellants. — The 
principle  upon  which  these  premises  ought  to  be 
rated  is,  that  the  machinery  ought  not  to  be  taken 
into  consideration  in  assessing  the  rateable  value, 
unless  it  is  so  permanently  attached  to  the  land 
as  to  be  part  of  the  premises  and  inheritance. 
That  is  not  the  case  here.  The  respondents  rely 
upon  the  case  of  Lainq  v.  BUhopwearmotUh  (37 
L.  T.  Rep.  N.  S.  781 ;  3  Q.  B.  Div.  299),  the  head- 
note  of  which  is  that,  in  assessing  shipbuilding 
premises  to  the  poor  rate,  the  value  of  machinery 
attached  to  the  premises  is  to  be  taken  into  consi- 
deration in  ascertaining  their  rateable  value,  where 
such  machinery  (though  some  of  it  may  be  capable 
of  being  removed  without  injury  to  itself  or  the 
freehold)  is  essentially  necessary  to  the  business 
to  which  the  premises  are  devoted,  and  intended 
to  remain  permanently  attached  to  them  so 
long  as  they  are  applied  to  their  present  purpose. 
But  it  is  submitted  that  there  are  other  cases 
decided  by  courts  of  co-ordinate  jurisdiction 
which  are  quite  inconsistent  with  that  decision, 
and  the  correct  law  is  that  machines  ought  not  to 
be  rated  at  all  unless  they  are  permanently  fixed 
to  the  premises : 

Reg.  Y.  Lee,  18  L.  T.  Bep.  N.  S.  704 ;  L.  Bep.  1 Q.  B. 
241. 

Blackburn.  J.,  in  his  judgment  in  that  case,  says : 
"  The  rule  laid  down  hu3  been  that,  where  the 
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things  are  attached  to  the  premises  so  as  to  be 
port  of  the  premises,  although  they  are  removable, 
still  they  are  pai*t  of  the  premises,  although 
there  may  be  a  right  to  remove  them.  But  if 
things  or  ohattelB  be  fixed  to  the  premises,  but  so 
as  to  be  still  chattels,  being  only  fixed  and 
steadied  for  the  purpose  of  use  there,  they  remain 
chattels  altogether,  so  that  they  would  not  be 
port  of  the  premises  at  all ;  although  fixed  for  the 
purpose  of  enjoyment  of  them,  still  they  remain 
movable  chattels."  This  is  precisely  in  favour  of 
the  view  that  the  court  is  now  asked  to  take.  The 
same  principle  is  laid  down  in  Beg,  v.  Halstead 
(32  J.  P.  118).  In  his  judgment  in  that  case 
Blackburn,  J.  says,  "  The  question  as  to  these 
(».e.,  the  machines)  will  be,  are  they  part  of  the 
premises  or  not  P"  In  the  case  of  Uh%dley  v.  Ths 
Ohurchwardens  of  West  Ham  (32  L.  T.  Rep.  N.  8. 
486),  Blackburn,  J.  said :  *'  Now,  I  am  not  prepared 
to  say  that  the  various  articles  described  in  the 
present  case  may  not  be  taken  into  account  as 
enhancing  the  value  of  the  premises ;  but  that 
question  is  not  asked,  and  we  are  only  to  say 
whether  the  things  are  rateable."  This  dictum 
is  what  we  may  call  the  origo  mala  which  led  to 
the  decision  in  Laing  v.  The  Overseers  of  Bishop^ 
wearmovih.  In  the  same  judgment  Blackburn, 
J.  said :  **  All  the  items  are  there  nothing  more 
than  chattels  which  rest  and  steady  themselves 
by  their  own  "ireight,  or  with  the  slight  assistance 
of  a  screw,  and  are  not  fixtures,  and  not  rateable 
as  part  of  the  premises.  Whatever  is  fixed  to 
the  realty  so  as  to  pass  as  landlord's  fixtures  in  a 
demise  of  the  premises  must  be  taken  to  be  part 
of  the  premises  for  the  purpose  of  ascertaining 
its  rateable  value."  It  has  not  b«>!en  found  in  the 
case  that  the  machines  in  question  are  fixtures. 
All  that  has  been  found  is  that,  in  accordance 
with  Laing  v.  The  Overseers  of  Bishopwearmouth, 
the  magistrates  held  that  the  machinery  and 
plant  had  been  rightly  taken  into  consideration 
in  estimating  the  rateable  value  of  the  premises. 
The  point,  therefore,  is,  that  if  the  case  of  Laing 
V.  The  Overdeei's  of  Bishopwearmouth  is  intended 
to  lay  down  that  machinery,  not  so  affixed  to  the 
land  as  to  be  part  of  the  premises,  is  to  be  taken 
into  consideration  as  enhancing  the  rateable 
value  of  the  premises,  then  that  case  is  incon- 
sistent with  many  other  cases  and  previous 
decisions.  It  is  not  disputed  that  machinery  may 
be  taken  into  consideration  if  it  is  so  affixed  as  to 
form  part  of  the  freehold,  and  that  the  fixtures 
in  such  a  case  would  be  rateable.  The  test  is 
twofold,  and  depends  upon  whether  the  machinery 
can  be  easily  removed  integre,  salve,  ei  commode, 
without  injury  to  itself  or  to  the  fabric  of  the 
buildine,  and  whether  it  was  intended  to  be  per- 
manently annexed  to  the  freehold  for  the  benefit 
and  substantial  improvement  of  the  inheritance : 

Bea,  V.  Lee,  13  L.  T.  Bep.  N.  S.  704;  L.  Bep.  1 
Q.  B.  241. 

Unless  there  is  the  element  of  practical  perma- 
nence it  is  not  sufficient  to  show  that  the  machi- 
nery must  be  used  as  long  as  the  business  for 
which  the  premises  are  usea  is  carried  on.  They 
also  cited  and  referred  to  the  followinir  cases : 

HeUaweU  y.  Sattwood,  6  Ex.  295 ;  20  L.  J.  154,  Ex. 
HoUand  v.  Hodgson,  26  L.  T.  Bep.  N.    8.    709 ; 

L.  Bep.  7  C.  P.  328 ; 
Beg,  Y.  BimUngliam  and  Stafordshire  Oas  Light 

Company,  6  A.  &  £.  634 ; 
Beg,  V.  Gu$$t,7A,  &  £.  951; 


Beg.Y»  Southampton  Dock  Company,  20  L.  J.  155, 
M.  C. ;  14  Q.  B.  587. 

Sir  B,  E,  Webster,  Q.C.  (with  him  W.  Qrakam 
and  J.  Edge)  for  the  respondents. — Our  contention 
is  that,  when  priBmises  cannot  be  used  without 
the  machinery  upon  them,  when  and  as  long  as 
such  machinery  is  used,  it  is  to  be  taken  ^to  con- 
sideration in  estimating  the  rateable  value  of  the 
premises.  As  was  pointed  out  by  Blackburn,  J. 
m  Ghidley  v.  The  Churchwardens  of  West  Ham 
(32  L.  T.  Aep.  K.  S.  486),  the  machinery  in  a  case 
like  this  must  be  taken  into  account  as  enhanc- 
ing the  value  of  the  premises.  The  proper  test  is, 
whether  the  machinery  is  attached  to  the  land 
for  the  purpose  of  tne  business  being  perma- 
nently carried  on.  The  sense  in  which  the  word 
^'permanent  "is  used  in  Laing  v.  The  Overseers  of 
Bishopwearmouth  is,  that  the  machinery  must 
be  there  as  long  as  the  remises  are  applied  to 
their  present  purpose.  This  machinery  dearly 
forms  a  necessary  part  of  the  premises,  and  if  it  is 
not  to  be  taken  into  consideration  in  rating  the 
premises,  then  the  place  ought  not  to  berated  as 
works  at  all,  but  merely  as  so  much  land.  In  the 
case  of  Beg,  v.  Lee,  Lush,  J.  says :  "  The  question 
is,  what  18  the  rateable  subject  which  is  comprised 
within  the  premises  to  be  rated  P"  I  apprehend 
that  the  premises  to  be  rated  are  to  be  taken  as 
they  are,  with  all  their  fittings  and  appliances  by 
which  the  owner  has  adapted  them  to  a  particular 
use,  and  which  would  pass  as  part  of  the  premises 
by  a  demise  of  them  to  a  tenant."  The  Court  of 
Quarter  Sessions  were  bound  to  consider  whether 
the  machinery  and  plant  in  question  were  neces- 
sary to  the  use  to  which  the  premises  were  put. 
For  these  reasons  it  is  submitted  that  the  decision 
of  the  quarter  sessions  was  right,  and  onght  to 
be  upheld. 

C.2)«M  in  reply.  Our.aiv.imlL 

The  judgment  of  the  court  (Mathew  and  Smith, 
JJ.)  was  delivered  by 

Mathew,  J.— This  is  a  case  stated  by  the  Court 
of  Quarter  Sessions  to  determine  whether  the  pre- 
mises occupied  by  the  appellants  as  a  boiler 
factory  have  been  properly  rated  to  the  poor  rate. 
The  property  in  question  comprised  upwards  of 
5000  square  yards  of  land  by  tne  river  Tyne,  held 
under  a  lease  for  a  lon^  term  of  years,  and  upon 
which  a  large  brick  buildinir  had  been  fitted  up 
with  machinery  and  plant  for  the  purpose  m 
making  boilers  and  erecting  them  on  board 
vessels.  In  arriving  at  the  rateable  value,  the 
machinery  and  plant  had  been  taken  into  con- 
sideration as  enhancing  the  value  of  the  pre- 
mises, but,  as  the  machinery  and  plant  were  not 
so  affixed  to  the  soil  as  to  form  part  of  the  free- 
hold, it  was  insisted  by  the  appellants  that 
they  ought  not  to  be  taken  into  account  in  assess- 
ing the  rateable  value  of  the  premises.  It  was 
admitted  upon  the  argument  of  the  case  by  the 
learned  counsel  for  the  appellants,  that  the  jus* 
tices  had  properly  applied  the  principle  laid 
down  in  the  cases  from  the  case  of  Bex  v. 
8t,  Nicholas,  Oloueeeter  (1  Term  Bep.  723), 
decided  in  1783,  to  that  of  Beg.  v  The  North 
Staffordshire  Baiiway  (30  L.  J.  68,  M.  C),  decided 
in  1860,  namely,  that  when  things,  although 
capable  of  being  removed,  are  permanently  con- 
nected with  the  land,  to  be  used^  while  so  oon- 
1  jiected*  for  the  purpose  for  which  the  land  is 
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employed,  they  muBt  be  taken  into  account  in 
assessing  the  rateable  value  of  the  premises.  It 
was  contended  before  ns,  on  behalf  of  the  appel* 
lants,  that  more  recent  cases  had  oveiruled  those 
decisions,  and  had  established  %hat,  nnless  the 
machinery  was  annexed  to  the  freehold  for  the 
pnrpofle  of  improying  the  inheritance,  and  came 
within  the  definition  of  what  is  a  fixture  in  the 
strictest  sense,  it  ought  not  to  be  taken  into 
account.  Beliance  was  placed  upon  the  lan- 
guage of  the  late  Cockbum,  C.J.  and  of  Black- 
bum,  J.,  in  the  case  of  Beg.  ▼.  Lee  (13  L.  T. 
Bep.  X.  S.  704;  L.  Kep.  1  Q.  B.  241),  and 
upon  the  deciaioni  in  Beg,  t.  HaUtead  (32  J.  P. 
118) ;  and  Chidley  ▼.  The  Ghurchwardene  of 
Weti  Ham  (32  L.  T.  Rep.  N.  S.  486).  In  the 
case  of  Beg.  t,  Haletead  the  machines  were 
worked  by  steam  power,  and  used  in  a  silk-mill 
in  wearing  silk,  being  affixed  to  the  floor  by  iron 
screws.  It  was  held  that  they  ought  not  to  be 
taken  into  account  in  estimating  the  rateable 
▼alue  of  the  mill,  on  the  ground  that  they  were 
chattels  only.  In  .Chidiey  v.  The  Ghurchwardene 
of  Weti  Ham,  it  was  said  that  the  plant  of  a  distil- 
hrj,  including  tanks  so  large  as  to  form  the 
entire  roof  of  the  building,  mash  tubs,  pumps,  and 
reservoira,  although  attached  permanently  to  the 
soil,  were  not  fixtures,  and  did  not  contribute  to 
the  rateable  yalue  of  the  premisefl.  On  examining 
these  cases  closely  it  seems  to  us  that  they  fail  to 
scnport  the  appellants*  case.  In  Beg,  y.  Lee  the 
jnogea  recognised  the  full  authority  of  the  pre- 
vious decisions,  and  only  as  an  altematiye  ground 
for  their  judgments  treated  the  |)lant  of  gas- 
works as  in  the  nature  of  fixtures,  incorporated 
with  the  land  on  which  they  were  placed.  In  the 
EalHead  case  the  court  does  not  seem  to  have 
decided  more  than  that  the  conclusion  come  to  at 
quarter  sessions,  that  the  articles  in  Question  were 
null  furniture  only,  could  not  be  saia  to  be  wrong 
in  law.  In  the  case  of  Chidley  y.  The  Church- 
foardene  of  Went  Ham  the  question  submitted  to 
the  court  was,  whether  the  articles  in  question 
were  rateable,  and  not  whether  they  should  be 
taken  into  account  in  determining  the  rateable 
value  of  the  distillery,  and,  while  a  doubt  was 
expressed  which  would  seem  to  haye  been  well 
founded,  whether  the  court  was  answering  the 
questions  intended  to  be  put,  the  judges  held  that 
tne  articles  ver  se  were  not  rateable  unless  thev 
formed  as  fixtures  part  of  the  nremises  rated. 
Further,  we  haye  had  before  us  what  appears  to 
be  a  full  report  of  the  argument  and  judgment 
in  Laing  y.  The  Overseer's  of  Bishoptoeamiouth 
(37  L.  T.  Rep.  N.  S.  781 ;  3  Q.  B.  Diy.  209).  That 
was  the  authority  upon  which  the  Court  of  Quarter 
Sessions  acted  in  tnis  case.  It  was  argued  in  that 
case,  as  in  this,  that  the  recent  decisions  to  which 
we  haye  referred  had  thrown  doubt  upon  what 
had  preyiously  been  supposed  to  be  the  law ;  but 
the  court  declined  to  accept  that  yiew,  and 
repeated  the  rule  in  terms  which  seem  to  us 
dearlj  applicable  to  this  case,  namely,  that 
machmery  ought  to  be  taken  into  account  where 
the  whole  of  it  is  essentiall^r  necessary  to  the  busi- 
ness to  which  the  premises  are  deyoted,  and 
where  it  is  manifest  that  the  machiner^r  is 
intended  to  remain  connected  with  the  premises 
90  long  as  they  are  used  for  the  same  purpose. 
Here  the  land  and  machinery  combined  are  used 
for  carrying  on  the  business,  and  there  seems  to 
^  no  reason  why   the  combination    which  is 


essential  to  this  use  of  the  land,  should  not  be 
rateable.  We  think  that  the  order  of  the  justices 
must  be  upheld.  ^^^^j^  dismissed. 

Solicitors  for  the  appellants,  Flum  and  Lead- 
hitter,  for  LeadbUter  and  Harvey,  Newcastle-on- 
Tyne. 

Solicitors  for  the  respondents,  Crossman, 
Crossman,  and  Brichard,  for  Kidson,  McKenzies, 
and  Kidsofh,  Sunderland. 


Tueeday,  March  30,  1886. 

(Before  Day  and  Wills,  JJ.) 

Reg.  V,  Lord  Mayor  of  London  and    Stubbs 
AND  iRyiNG ;  Ex  parte  Gostling.  (a) 

Criminal  lavs — Vexatious  Indictments  Act  1859 — 
Bale  under  11  Sr  12  Vict.  c.  44,  s.  5 — Charge  of 
conspira^  —  Charge  dismissed  for  want  of 
evidence — BefusaX  of  justice  to  hind  prosecutor 
over  to  prosecute  charge — 22  ^  23  Vict.  c.  17, 
ss.  1  and  2, 

Where  a  prosecutor  bond  fide  prefers  before  a 
justice,  a'iid  within  his  jurisdiction,  a  charge  or 
complaint  in  respect  of  an  offence  within  the 
Vexatious  Indicimsnts  Act  1859,  and  the  justice 
dismisses  it  for  want  of  evidence,  su^h  dismissal 
is  equivalent  to  a  refusal  to  commit,  and  the 
prosecutor  is  entitled  to  require  the  Justice  to  take 
fiis  recognisance  to  prosecute  tlie  charge  or  com- 
plaint  by  way  of  indictment. 

This  was  an  application  for  a  rule  for  a  fnandamns 
to  the  Lord  Mayor  of  London  to  take  the  recog- 
nisances of  one  Gostling,  according  to  sect.  2  of 
the  Vexatious  Indictments  Act  1859,  to  prosecute 
by  way  of  indictment  a  charge  of  conspiracy 
against  the  defendants  Stubbs  and  Irving. 

The  prosecutor  charged'  the  defendants,  as 
directors  of  a  company  within  the  city  of  London, 
with  conspiring  to  cheat}  and  defraud  the  share- 
holders. 

When  the  case  first  came  on  for  hearing  a 
witness  was  called  by  the  prosecutor,  ou  his 
suhposna  duces  tecum,  to  produce  the  books  of  the 
company;  but  the  witness  refused  to  produce 
them,  on  the  ground  that  he  had  not  the  books  in 
his  possession  or  custody. 

Certain  adjournments  were  allowed  for  the 
purpose  of  enabling  the  prosecutor  to  apply  to 
the  Queen's  Bench  Division  for  an  attachment  of 
the  witnesses  for  the  non-production  of  the 
books.  The  court  refused  to  order  the  witnesses 
tp  produce  the  books. 

The  onlv  evidence  given  was  by  the  first 
witness,  wno  was  asked  questions  only  as  to  his 
subpoena,  and  whether  he  had  the  booKS. 

When  the  matter  came  finally  before  the  Lord 
Mayor,  hp  refused  to  allow  another  adjournment. 
The  prosecutor  then  called  a  witness  who,  it 
appears,  gave  no  evidence  at  all  with  reference  to 
the  charge  of  conspiracy.  No  further  evidence 
was  offered. 

The  Lord  Mayor,  on  the  prosecutor  failing  to 
produce  any  further  evidence,  which  would 
warrant  an  adjournment,  dismissed  the  sum- 
mons. 

The  prosecutor  then  claimed  to  bo  bound  over 
in  his  recognisances  by  the  Lord  Mayor  to  prose- 
cute the  charge  of  conspiracy  against  the  defer. - 

(a)  Bepoittd  by  W.  P.  Bvsbslkt,  Esq.,  Bartteter^kt-lAW. 
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y- 


danU  under  22  &  23  Vict,  c  17,  bnt  the  Lord 
Uftf  or  refused  to  do  so. 
Ihe  prosecutor  obttiined  a  role  nm  for  »  tnan* 

dam  118  to  the  Lord  Mayor,  comnuuiding  him  to 
tihonr  canae  why  he  should  not  take  the  prose- 
cutor's reci^tnisances  to  prosecute  the  said  charire. 

By  22  4  23  Vict.  c.  17,  b.  1 : 

No  bill  ot  indiotmmt  for  ...  .  oonspiraof 
....  shall  be  pFe««nt«d  to  or  found  by  uiv  grand 
inr?,  n&lMS  th«  proaeantOF  preBsntiiig  anoh  indiotmsnt 
has  be«n  bonndby  ivoogiuaanos  to  pioraonte  or  pre 
OTidenoe  agunct  the  person  aooiued  of  saoh  offence,  or 
nnleaii  the  penon  uioDsed  bae  been  oammitted  to  or 
detained  in  cniitody,  or  bug  been  bound  by  reoogniaanoe 
to  appear  to  answer  to  ui  indiotmant  to  be  preferred 
aKBinrt  him  tor  sncb  offence,  or  nnleas  inch  indiotment 
for  Booh  offenoe,  if  charged  to  have  been  oommltted  in 
Enf-land,  be  preferred  by  tbe  djceotioii  or  with  the  eon- 
xent  in  writing  of  >  jndge  of  one  of  the  enperior  oonrta 
of  law  at  WeBtminBter.  or  of  her  Majeaty's  Attorney- 
Qenaral  or  Solicitotmeneral  for  England. 

By  aect.  2 : 

Where  uiy  charge  or  oomplunt  ehall  be  made  before 
any  one  or  more  of  ner  Slajesty's  instioei  of  the  pe»ae 
that  any  petnon  hoe  oommitted  any  of  tha  offenoea 
aforeaaid.  within  the  jarlsdiatioQ  of  moh  jostiDB,  and 
BQch  jostice  ihall  refnae  to  commit  or  to  bail  the 
person  charged  with  each  offanoo  to  be  tried  for  the 
■ame,  then,  in  oaae  the  prosecntor  ehall  desire  to  prefer 
an  indictment  reapecting  the  said  offenoe.  it  shall  be 
lawfnl  for  the  laid  joatice,  and  he  ia  hereby  required  to 
take  the  reot^niaanoe  of  anoh  prosecutor  to  proaeouta 
the  aaid  oharyo  or  oomplaiat,  and  to  tnjuniit  Buoh 
reo<^iiisance,  inforumtioa,  and  depoaitiona,  if  any,  to 
the  court  in  which  such  indictment  onght  to  be  pre- 

done  in  case  he  had  committed  the  person  chuged  to  be 
tried  for  auoh  offenoe. 

Danckwerfi,  for  the  Lord  Mayor  of  London, 
showed  cause. — Thia  application  onght  to  be  dis- 
missed ;  tor  before  a  justice  can  bind  over  a 
prosecutor  to  prosecute  he  must  have  jurisdiction 
to  commit.  Here  tbe  raaKiBtrate  had  no  such 
jatisdiction,  on  the  i^ona  that  he  had  no  evi- 
dence before  him  upon  which  he  conld  act.  There 
-was  a  total  absence  of  any  evidence  in  this  case. 
It  is  necessary  for  a  magistrate  to  have  evidence 
before  him  on  which  to  commit  under  11  &  12 
Vict.  c.  42,  and  it  is  equally  necessary  for  him  to 
have  it  if  he  ia  to  take  the  recoRnisances  of  the 
prosecutor  to  prefer  the  charge  before  the  grand 

Kry.  In  thia  case  there  was  no  evidence  at  all 
fore  him  on  which  he  could  act.  Under  the 
Vexatious  Indictments  Act  1859  the  magistrate 
has  only  power  to  take  the  recogniaanoes  of  the 
prosecutor  it  he  has  refused  to  commit  the  person 
charged.  The  magistrate  must  have  something  on 
irhich  to  found  his  discretion.  This  charge  was  not 
in  reality  dismissed;  the  proceeding  practically  tell 
through  because  there  wa.°i  no  evidence  to  support 
it.  The  prosecutor  sought  to  obtain  evidence,  and 
adjournments  were  made  to  enable  him  to  procure 
it  if  he  could,  but  he  failed  to  do  so ;  and  on  the 
last  adjournment  the  magistrate  refused  to  tfrant 
another,  and  dismissed  the  charge  on  the  ground 
of  there  being  no  evidence  to  support  it.  ill  the 
prosecutor  had  done  was  simply  to  lay  an  infor- 
mation, take  out  a  summons,  bnnK  the  defendants 
before  the  court,  obtain  several  adjournments, 
and  then  finally  refuse  to  produce  any  evidence. 
Under  those  circumstances  the  Lord  Mayor  had 
no  power  to  hind  over  the  prosecutor,  because 
the  Vexiitious  Indictments  Act  was  introduced 
for  the  jirotection  of  defendants,  and  this  pro- 
tection would  be  wholly  illusory  if  under  such 
■  re um stances  ft  jostice  oould  be  called  upon  to 


hind  over  the  prosecntor  to  proaecnto  brfora  t 
gnmdjury.  Theobject  of  that  Act  is  toenablethe 
person  charged  to  know  what  the  case  is  which  be 
will  have  to  meet  before  the  gracd  jury ;  bnt  thit 
object  will  be  difeated  if  a  proaecutor,  as  in  tin 
present  case,  is  to  be  allowed,  without  prodnoing 
evidence  beforu  the  justice,  to  proeecnte  befon 
the  grand  jury.  It  was  on  this  ground  that  lie 
Lord  Mayor  refused  to  take  the  recognisanoee 
of  the  prosecutor.  Tbe  argument  omouuts  te 
this,  that  under  the  Vexatious  Indictments  Act, 
ir,  is  a  condition  precedent  that  the  magistrate 
shonld  retnee  to  commit  or  to  bail.  Here  the 
Iiord  Mayor  did  not  do  that,  bnt  simply  dismissed 
the  summons  for  lack  of  evidence.  The  proee- 
cutor  now,  if  he  can  get  further  evidence,  mar 
lay  a  fresh  information  and  commence  proceedings 
de  novo.  The  magistrate  here  never  got  as  tar  as 
the  stage  of  whether  he  should  commit  or  not; 
that  stage  depends  upon  the  existence  of  eii- 
dence.  Here  there  was  none,  and  so  tbe  Vexationa 
Indictments  Act  doee  not  ^iply,  and  tbe  msgia- 
trate  rightly  used  his  discretiou. 

Cluer,  in  support,  was  not  called  on. 

Dat,  J. — I  am  of  opinion  that  in  this  cose  tbe 
magistrate  should  have  accepted  the  recognisance 
of  the  proaectttor  to  prosecute  under  the  Veiatious 
Indictments  Act.  It  seems  to  me  tliat  thia  case  is 
within  it.  It  is  a  case  of  a  complaint  or  char^ 
made  before  the  magistrate,  wherein  the  maRu- 
trate  has  refused  to  commit.  It  seema  to  me  that 
the  charge  was  one  within  tiie  jurisdiction  of  tbe 
magistrate.  The  chame  was  for  a  conspiraCT 
within  the  city  of  London.  Tbe  magistrate  hod 
jurisdiction  over  conspiracies  within  the  city  of 
London ;  he  refused  to  commit,  he  dismissed  the 
charge,  and,  to  m^  mind,  that  is  tantamonnt  to 
refusing  to  commit.  Then  it  was  said  it  was  not 
a  suttstantial  charge  or  complaint,  but,  in  my 
opinion,  it  was  a  substantial  charge,  and,  so  bras 
one  can  see,  it  was  a  bona ,^de  charge;  there  ia  no 
reason  to  suppose  otherwise.  I  should  not  fur  a 
moment  suggest  that  ia  a  case  where  mere  illusory 
charges  are  made — charges  which  persons  are  nt^ 
seriously  making,  or  that  they  cannot  be  supposed 
really  to  intend  to  prosecute — this  statute  w  in- 
tended to  apply.  I  do  not  accede  to  the  argnnent 
ot  Mr.  Danckwerts  that  it  is  necessair  then 
should  be  a  certain  amount  of  evidence,  althou^ 
not  enough  evidence  rationally  to  support  the 
charge.  It  is  sufficient  for  me  to  say  that  there 
has  been  aaubstantial  charge  or  compluut  made— • 
serious  charge  or  complaint  mode,  and  one  made 
bond  fide — one  which  was  within  the  jurisdiction 
of  the  justice,  and  wherein  he  has  refused  to* 
commit  on  bail.  Theee  conditions  seem  to  me  to 
be  fulfilled  in  this  case.  In  mj  judgment,  tte 
Lord  Mayor  should  have  acoept«d  the  reoogui- 
sances,  and  it  is  a  case  in  which  I  think  the 
mandamus  should  go. 

WiLM,  J, — I  am.  of  the  same  opinion.  1  do  not 
wish  to  say  what  might  be  tbe  caae  if  a  ^amo- 
before  the  Lord  Mayor  or  a  magistrate 


™ly. 


a  charge  against  A  B.  sod 
utce  to  support  it  now,  but 


I  have  no  evidence  to  support  it 
I  call  upon  you  to  bind  me  over."  I  will  mot 
until  that  case  occurs.  That  is  not^  the  present 
case.  The  present  case  is  one  where  the  proae- 
cntor  struggled  hard  to  get  the  evidence  irhi^ 
he  deemed  to  be  necessary  for  the  prosecution  of 
his  case,  and  then  having  failed,  the  n     '  '"*" 
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thoaght  there  was  no  evidenoe  before  him  QPpn 
which  he  could  convict,  and  the  magistrate  ai8« 
missed  the  charge.    It  seems  to  me  to  be  a  strong 
refinement  of  language  to  say  that  this  dismis- 
sing a  charge  under  the  circumstances  is  not  a 
refusal  to  commit.    The  magistrate  declined  to 
commit.    Mr.  Danckwerts  does  not  deny  he  de- 
clined to  commit.    He  says  although  he  declined 
to  commit  he  did  not  refuse  to  commit.    That  is 
too  subtle  for  the  apprehension  of  the  Bench— ^ 
least,  in  the  present  mstance,  althouja^h  it  may  not 
be  so  at  the  Bar.    I  cannot  follow  it  really,  and 
when  yon  come  to  look  what  the  law  was  before 
the  Vexatious  Indictments  Act  passed,  one  sees 
that  there  is  no  occasion  to  resort  to  such  subtle- 
ties.    The  law   befom  that  was,  that    a    man 
might  go  before  the  grand  jury  and  present  his 
bill  without  any  premonitory  attack  of  any  sort 
orkindapon  the  defendant.    That  is  effectually 
pat  a  stop  to.    He  cannot  do  that  udless  he  has 
deliTered  his  attack,  in  the  first  instance,  before 
the  maeifltrate.    He  is  not  compelled  to  fight  the 
matter  oefore  the  magistrate  on  the  same  eronnd, 
or  the  same  lines,  or  the  same  evidence ;  he  does 
afterwards,  but  he  must  begin  before  the  magis* 
trate,  and  he  must  tr^  to  get  a  committal  from  the 
magistrate,  and,  having  aone  that,  he  may  then, 
if  he  is  BO  minded,  proffer  himself  to  be  bound 
over  to  prosecute.    It  is  said  that  under  those  cir- 
cumstances there  is  no  protection  for  the  accused. 
But  there  is  this  very  efficient  protection;  that  a 
prosecutor  cannot  get  further  until  he  enters  into 
recognisances  not  only  to  prosecute  but  to  pay 
the  costs  if  he  is  unsuccessful,  which  seems  to  me 
a  very  ffood  protection  for  the  defendant.   It  seems 
to  me  that  when  you  look  at  what  the  law  was, 
there  is  no  reason  whatever  to  depart  from  the 
ordinary  meaning  of  language,. and  that  in  the 
ordinary  meaning  of  language  the  Lord  Mayor 
in  this   case  did   refuse  to  commit,  and,  tnat 
being  so,  the  mandamus  will  go. 

Bute  ahsoltUe,  (a) 

Solicitor  for  the  applicant,  W.  F.  Stokes. 
Solicitor  for  the  Xord  Mayor,  The  City  Soli" 
eUor. 


March  30,  31,  April  1  and  5, 1886. 

(Before   Lord    Coleridge,    CJ;^  Hawkins   and 

Mathew,  JJ.) 

Bb  The  Election  tor  the  Southern  or  Thorn- 
bury  Division  or  the  County  of  Gloucester: 
BsNJiLMiN  St.  John  Ackers,  petitioner;  Edward 
Staipord  Howard,  respondent,  (h) 

EUction  Petition — Parliament  —  BaUot  paper — 
Absence  of  official  mark  from  fojce  tlieteqf"^ 
VaZidUy  of  vote-^The  Ballot  Act  1872  (35  4*  36 
Vict.  c.  33). 

According  to  the  trxie  construdion  qf  the  Ballot  Act 
1872  (35  ^  36  Vict.  c.  33),  regard  being  had  to 
the  ndes,formSf  and  directions  contained  in  the 
schedules  thereto,  iI^e  absence  of  the  official  mark 
from  the  face  of  a  haUot  paper  does  not  ovoid  the 
vote. 

This  was  a  case  reserved,  in  pursuance  of  the 
12th  section  of  31  <fc  32  Vict.  c.  125,  by  Field  and 
Duy,  J  J.,  two  of  the  judges  for  the  time  being  for 

(a)  At  the  request  of  oouxisel,  a  role  imder  11  &  12 
Viet.  o.  44,  a.  6,  was  sobetitated  for  the  imuMiamiM. 
<»)  Baported  b7  Joeini  Shitb,  Eiq.,  Benklar«ft-Lftw. 


the  trial  of  election  petitions  in  England,  at  a 
court  duly  held  by  them  at  the  Shire-hall,  Glon* 
cester,  in  the  county  of  Gloucester,  for  the  trial 
of  the  parliamentary  election  petition  for  the 
southern  or  Thombur;^  division  of  the  said 
county,  wherein  Benjamin  St.  John  Ackers  was 
petitioner  and  Edward  Stafford  Howard  the  res- 

Sondent,  the  petition  praying  that  it  might  be 
etermined  that  Edward  Stafford  Howara.  was 
not  duly  elected  o;^  returned  for  the  division,  and 
that  his  election  and  return  were  wholly  null  and 
void,  and  that  the  petitioner  was  duly  dected  and 
ought  to  have  been  returned  for  the  division. 

On  the  said  trial  it  appeared  to  the  judges  that 
a  question  of  law  with  reference  to  certam  ballot 
papers  (which  had  been  admitted  and  counted 
upon  the  poll  for  the  respondent,  but  which  were 
not  marked  on  both  sides  with  an  official  mark  or 
with  the  official  mark,  either  stamped  or  per* 
forated,  but  only  with  an  official  mark  on  the 
back  thereof)  required  to  be  further  considered 
bv  the  Queen's  Bench  Division  of  the  High  Court 
of  Justice,  and  they  thereupon  postponed  their 
judgment,  and  the  granting  of  tne  certificate  in 
respect  of  the  election  and  return  until  the  deter*, 
mination  of  such  question  by  the  court,  and 
reserved  the  question  accordingly,  and  afterwards 
stated  the  following 

Case. 

It  was  upon  such  trial  proved  before  us  that 
the  returning  officer  had,  at  the  counting  of  the 
poll  after  objection  taken  and  considered,  counted 
224  ballot  papers  for  the  respondent  and  49 
ballot  papers  for  the  petitioner,  which  had  been 
deliverea  to  the  voters  respectively  by  the  pre- 
siding officer,  the  same  not  having  been  marked 
upon  the  face  with  the  official  mark  required  by 
the  Ballot  Act. 

Upon  argument  we  affirmed  sudi  decision  of 
the  returning  officer,  but  on  the  application  of 
the  petitioner  we  have  stated  this  case  for  the 
opinion  of  the  Queen's  Bench  Division  of  the 
High  Court  of  Justice. 

The  question  for  the  opinion  of  the  court  being 
whether  we  were  right  in  so  holding. 

If  the  court  should  be  of  opinion  in  the  affir- 
mative, the  petitioner  abandons  any  further 
scrutiny.  * 

The  court  is  prayed  after  decision  to  return  the 
case  with  such  decision  to  us  for  oertificate  or 
further  scrutiny  as  may  be  necessary. 

H.  Matthews^  Q.C.  and  Stroud  for  the  petitioner. 

OuUy,  Q.C.  (with  him  A.  T.  Lawrence),  for  the 
respondent,  raised  a  preliminary  objection.-— The 
12tn  section  of  the  Parliamentary  Elections  Act 
1868  (31  ^  32  Vict.  c.  125)  only  empowers  a  judge 
to  reserve  a  question  in  like  manner  as  questions 
are  usually  reserved  by  a  judge  on  a  trial  at  Nisi 
Prius.  At  Nisi  Prius  such  questions  are  only 
reserved  when  they  go  to  the  root  of  the  whole 
case.  [Lord  Coleridob,  C.J. — Does  not  this  ^nt- 
involve  the  whole  of  the  case  P]  If  the  decision 
of  the  court  is  in  favour  of  the  respondent,  the 
whole  case  will  be  disposed  of,  but  not  other- 
wise. It  will  oertainlv  be  more  omvenient,  if 
this  point  must  be  decioed  far  this  court  at  some* 
time,  that  it  should  be  decided  now,  rather  than 
that  it  should  be  sent  back  for  the  completion  of 
the  scrutiny  and  then  decided,  because,  if  this, 
court  upholds  the  decision  of  the  learned  judges, 
the  expense  of  the  remainder  of  the  eomtmy  will' 


166 


MAGISTRATES'  CASES. 


Q.B.  Div.] 


Thoutbuet  Electiov  Pxtition;  AgK2B8  v.  Howasd. 


[Q-B.  DiT. 


be  sayed.  It  was,  however,  thought  right,  as 
the  respondent  did  not  consent  to  this  case  being 
stated,  that  the  attention  of  the  court  should  be 
called  to  this  point. 

Lord  CoLEBiDGE,  C.J.  —  We  are  of  opinion 
that  this  Act  never  contemplated  tnat  a 
case  should  be  stated  for  the  opinion  of 
this  court  merely  in  order  to  assist  the  election 
judges  in  their  inquiry ;  and  we  protest  against 
the  Act  being  so^  construed  that  wnenever  a  diffi- 
culty arises  the  judges  may  invoke  the  assistance 
of  tnis  court.  In  this  case,  however,  as  the  peti- 
tioner presses  us  to  hear  the  point,  and  as  Mr. 
Gully,  on  behalf  of  the  respondent,  admits  that 
he  would  prefer  that  it  should  be  heard  now 
rather  than  at  a  later  period,  we  will  proceed  to 
hear  and  decide  the  question.  But  it  must  not 
be  taken  that  this  court  has  assented  to  this 
mode  of  invoking  its  authority.  It  is  not  there- 
fore to  be  understood  that  any  of  us  give  any 
opinion  as  to  the  technical  propriety  of  hearing 
the  case,  but,  under  the  circumstances,  we  will 
hear  it. 

H,  Maithews,  Q.C.  and  Stroud  for  the  petitioner. 
^-The  question  is  whether  the  absence  of  the 
official  mark  from  the  face  of  the  ballot  paper 
invalidates  the  vote;  and  it  is  submitted  tnat 
the  decision  of  the  learned  judges  that  it  does 
not  do  so  practically  strikes  out  the  clause  of 
the  2nd  section  of  the  Ballot  Act  1872  (85  &  86 
Vict.  c.  33)  (a),  which  provides  that  the  ballot 

(a)  The  BaUot  Aot  1872  (85  &  86  Viot.  o.  88)  provides 
as  f oUows : 

2.  In  the  oMe  of  a  poU  at  an  election  the  votes  shall 
be  given  by  ballot.  The  ballot  of  each  voter  shall  con- 
sist of  a  paper  (in  this  Aot  oalled  a  ballot  paper)  show- 
ing tiie  names  and  descriptionB  of  the  oandidates. 
Each  ballot  I>aper  shall  have  a  number  printed  on  the 
back,  and  shall  have  attached  a  oonnterfoil  with  €he 
same  number  printed  on  the  face.  At  the  time  of  voting 
the  ballot  paper  shall  be  marked  on  both  sides  with  an 
official  mark,  and  delivered  to  the  voter  within  the 
polling  station,  and  the  number  of  snoh  voter  on  the 
register  of  voters  shall  be  marked  on  the  counterfoil ; 
axM  the  voter  having  secretly  marked  his  vote  on  the 
paper,  and  folded  it  up  so  as  to  conceal  his  vote,  shall 
place  it  in  a  dosed  box  in  the  presence  of  the  officer 
presiding  at  the  polling  station  (in  this  Aot  oalled  "  the 
presiding  officer  "),  Biter  having  shown  to  him  the 
official  mark  at  the  back.  Any  ballot  pai>er  which  has 
aot  on  its  back  the  official  mark,  or  on  which  votes  are 
given  to  more  oandidates  than  the  voter  shall  be  entitled 
to  vote  for,  or  on  which  anything,  except  the  said  nnm- 
ber  on  the  back  is  written  or  marked  by  which  the 
voter  can  be  identified,  shall  be  void  and  not  counted. 
After  the  close  of  the  poll  the  ballot  boxes  shall  be 
sealed  up  so  as  to  prevent  the  introduction  of  additional 
b^ot  papers,  and  shall  be  taken  charge  of  by  the 
returning  officer,  and  that  officer 'shall,  in  the  presence 
of  such  agents,  if  any,  of  the  candidates  as  may  be  in 
attendance,  open  the  ballot  boxes,  and  ascertain  the 
result  of  tne  poll  by  counting  the  votes  riyen  to  each 
candidate,  and  shall  forthwith  declare  to  oe  elected  the 
candidates  or  candidate  to  whom  the  majority  of  votes 
have  been  given,  and  return  their  names  to  the  Clerk 
of  the  Crown  in  Chanoery.  The  decision  of  the  return- 
ing officer  as  to  any  question  arising  in  respect  of  any 
ballot  paper  shall  be  final,,  subject  to  reversal  on  peti- 
tion ^estioning  the  election  or  return. 

4.  Every  officer,  clerk,  and  agent  in  attendance  at  a 
polling  stetion  shall  maintain  and  aid  in  maintaining 
the  secrecy  of  the  voting  in  such  station,  and  shall  not 
oommunicate,  except  for  some  purpose  authorised  by 
law,  before  the  poU  is  closed,  to  any  person  any  informa- 
tidn  as  to  the  name  or  number  on  the  reprister  of  voters 
of  any  elector  who  has  or  has  not  apphed  for  a  bidlot 
paper  or  voted  at  that  station,  or  as  to  the  official  mark, 
mmL  bo  pefson  whosoever  shall  interfere  with  or  attempt 


paper  shall  be  marked  on  both  sides  with  an 

official  mark.    The  word  "shall"  is  imperatiys 

and   not  merely   directory,  as  was  decided  in 

Hunt  V.  The  Wimbledon  Local  Board  (39  L.  T. 

Kep.  N.  S.  36;  40  L.  T.  Rep.  N.  S.115;  4C.P. 

Div.  48),  where  it  was  held  that  the  plaintiff 

could  not  recover  on  a  contract,  since  the  words 

of  the  174th  section  of  the  Public  Health  Act 

1875   directing   that  such   contract   should  be 

under    the   seal    of   the  urban  authority  were 

imperative.     This   case   was   approved  by  the 

House  of   Lords  in  Yown^  y.  The  Mayor  and 

Gorporation  of  Boyal  Leamington  8pa  {&  L.  T. 

Bep.  N.  S.  1 ;  8  App.  Gas.  517).    [Lord  Colbeidge, 

C .«!.— Surely  there  are  many  cases  in  which  the  word 

**  shall "  has  been  held  to  oe  merely  directory,  as, 

for  instance,  in  certain  cases  under  the  Bills  of  Sale 

Acts  and  in  registration  cases,  where  it  has  been 

held  that  a  voter  is  not  disentitled  by  reason  of 

the  omissifAi  of  the  overseer  to  do  something  which 

an  Act  of  Parliament  says  he  "  shall "   do.]    In 

Wanklyn  v.  WooUeM  (4  G.  B.  86)  the  indorsement 

of  an   appeal   not  having  becoi  signed  by  the 

revising  oarrister,  the  court  refused  to  allow  the 

appellant  td  be  heard ;  and  the  word  has  Aever 

been  held  to  be  merely  director^r,  except  in  the 

case  of  purely  ministerial  acts,  as  in 

Brumfitt  V.  Brmnt,  9  C.  B.  N.  S.  1 ; 

Morgan  v.  Parry,  17  C.  B.  S84 ;  25  L.  J.  141,  C.  P. 

[Mathew,  J. — ^The  effect  of  such  a  construction 
would  be  to  invalidate  a  vote  for  the  omission  of 
a  thing  to  which  the  voter's  attention  is  never 
direct^.]  All  franchises  are  granted  upon  con- 
dition that  they  shall  be  duly  executed : 

Com.  Dig.  tit.  "  Franchise  "  F.  21,  G.  3 ; 

The  City  of  London  v.  Vanacre,  5  Mod.  488 ;  12  Mod. 

270; 
The  Eaetem  Archipelago  Company  v.  The  Qneen^ 

2£.  &B.856;  28 L.  J.  82,  Q.  B. ; 
The  Liverpool  Borough  Bank  v.  Turner^  2  De  0.  F. 

&J.  502. 

In  the  City  of  London  v.  V<Muicre  {ubisup.)  Lord 
Holt  says  that  all  franchises  are  granted  upon  con- 
dition that  they  shall  bo  duly  executed  according 
to  the  grant,  and  if  the  parties  to  whom  they 
are  granted  neglect  to  peHorm  the  terms  of  the 
patent  it  may  be  repealed.  [Hawkins,  J.— If 
the  voter  complies  with  all  the  directions  given 
to  him,  has  he  not  done  enough  P]  In  Pickering 
V.  James  (L.  Rep.  8  G.  P.  489)  the  court  were 
unanimous  that  it  was  the  duty  of  the  voter  to  see 
that  the  ballot  paper  was  delivered  to  him  pro* 
perly  marked.  [Hawkiks,  J. — The  voter  is  obliged 

to  interfere  with  a  voter  when  marking  his  vote,  or 
otherwise  attempt  to  obtain  in  the  polling  station 
information  as  to  the  candidate  for  whom  any  voter  in 
sndi  station  is  abont  to  vote  or  has  voted,  or  as  to  the 
number  on  the  back  of  the  baUot  paper  ffiven  to  any 
voter  at  such  station.  Every  officer,  derk,  and  a^ent 
in  attendance  at  the  oonnting  of  the  votes  shall  maintain 
and  aid  in  maintai'ning  the  secrecy  of  the  voting,  and 
shall  not  attempt  to  ascertein  at  snoh  counting  the 
number  on  the  oaok  of  any  ballot  paper,  or  oonunnsi- 
cate  any  information  obtemed  at  such  counting  aa  to 
the  candidate  for  whom  any  vote  is  ffiven  in  any  par- 
tioolar  ballot  paper.  No  person  shskLl  direotly  or  in- 
directly induce  any  voter  to  display  his  ballot  pamr 
after  he  shall  have  marked  the  same,  so  as  to  make 
known  to  any  person  the  name  of  the  candidate  for  or 
affainst  whom  he  has  so  marked  his  vote.  Brery  perwm 
who  acto  in  contravention  of  the  provisions  of  this 
section  shall  be  liable,  on  summary  couTiotion  before 
two  justices  of  the  peace,  to  imprisonment  for  any 
term  not  exceeding  six  months,  with  or  without  baid 
labour. 
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to  look  and  see  that  there  i0  a  mark  on  the  back 
because  he  has  to  show  it  to  the  presiding  officer.] 
It  is  equally  obligatory  npon  him  to  look  for  the 
mark  on  the  face.  [Mathxw,  J.-~Where  is  the 
duty  imposed  on  him  p  Why  may  he  not 
assume  tnat  the  presiding  officer  has  done  his 
duty?  The  mark  on  thelsack  is  important  in 
order  to  preyent  unauthenticated  papers  being 
j>at  in,  and  therefore  there  is  a  specific  enact- 
ment that  if  it  is  absent  the  yote  shall  be 
yoid,  but  there  is  no  such  enactment  in  case 
the  mark  is  absent  from  the  face.]  It  is 
equally  important,  because  after  the  paners 
are  opened  the  back  must  never  be  looked  at 
again,  except  by  order  of  the  court  (sect.  4). 
Secrecy  is  of  the  essence  of  voting  by  ballot, 
and  if  the  back  of  the  paper  could  be  looked 
at  afterwards  for  the  official  mark,  a  note 
might  be  taken  of  the  number  and  the  voter 
identified.  The  voter  must  take  every  precau- 
tion. In  the  Oldham  case  (I  O'M.  &  H.  151, 
168)  Blaokbnm,  J.  struck  off  a  vote  given 
at  the  wrong  polling  booth,  saying :  "  It  simply 
comes  to  this,  the  poll  clerk  should  have 
refused  the  vote,  and  the  voter  should  have 
Rone  to  the  proper  booth.  It  is  not  at  all 
an  intentional  mistake,  it  was  the  fault  of 
the  voter  as  well  as  the  poll  clerk."  That 
doctrine  applies  here.  When  the  pa|)er  is 
opened,  'and  it  is  found  that  there  is  no 
mark  on  the  front,  the  back  cannot  be  looked  at 
because  by  sect.  4  (a)  any  attempt  to  ascertain 
the  number  on  the  back  is  an  offence  against 
the  Act.  The  plan  of  the  Act  is  that  before  the 
ballot  paper  is  pat  into  the  ballot  box  the  face  of 
it  must  not  be  seen,  and  that  after  it  comes  out 
the  back  must  not  be  seen : 

Bttnc9  V.  Jom$,  aO  L.  T.  Bep.  K.  S.  299,  795 ;  L. 
Bep.  9  0.  P.  4i6. 

For  this  reason  the  official  mark  is  equally  neces- 
saiy  on  both  sides,  and  the  retummg  officer  is 
bound  to  reject,  if  there  is  no  mark  on  the  face. 
It  should  be  remembered  that  by  rule  31  the 
^;ents  of  the  candidates  are  allowed  to  be  present. 
The  mode  of  counting  prescribed  by  rule  34  (a) 
shows  that  this  was  the  intention  of  the  Legis- 
lature. [Hawkins,  J. — ^A  direction  to  keep  the  faces 
of  the  papers  upwards  does  not  prevent  a  glimpse 

-*— -,      ^^^^^m  ■■       — iBiB^    -»       ■■■^■^1  --      —  -  aw---      --      —     --r ^ 

(a)  Boles  34  and  86  of  the  Boles  for  ParhainentaTy 
Euotions  oontained  in  the  first  sohedole  of  the  Ballot 
Aot  1872  (85  &  36  Vict.  c.  83)  are  : 

84.  Before  the  retoming  oflioer  prooeeds  to  eoont  the 
Yoiee,  he  diaU,  in  the  presenoe  of  the  acrents  of  the  oan- 
didaites,  open  eaoh  ballot  box,  and,  taking  oot  the  papers 
therem,  snail  ooxmt  and  reoord  the  nomber  thereof ,  and 
then  nuz  together  the  whole  of  the  ballot  papers  oon- 
tained in  the  ballot  boxes.  The  retominff  omoer,  while 
ooonting  and  reoording  the  nomber  of  ballot  papers  and 
ooonting  the  votes,  AaXl  keep  the  ballot  papers  with 
tiieir  faoes  opwards,  and  take  all  proper  preoaotions 
for  preventing  any  person  from  seeing  the  nombera 
printed  on  the  boon  of  sooh  papers. 

86.  The  retoming  offioers  shall  indorse  **  rejected  " 
on  any  ballot  paper  wldah  he  may  rejeot  as  invalid, 
and  ahall  add  to  the  indorsement  '*  rejection  objeoted 
to,*'  if  an  objeotioitt  be  in  faot  made  by  any  agent  to  his 
decision.  Tne  retoming  ofiloer  shall  report  to  the 
Clerk  of  the  Crown  in  Chancery  the  nomber  of  ballot 
papers  rejected  and  not  coonted  by  him  onder  the 
several  heads  of,  1.  Want  of  official  mark :  2.  Voting 
for  more  candidates  than  entitled  to ;  3,  Writing  or 
nark  by  which  voter  coold  be  identified ;  4.  Unmarked 
void  for  onoertainty ;  and  shall  on  reqoest  allow  any 
agents  of  the  candidates,  before  sooh  report  is  sent,  to 
eopf  it. 


at  the  back  to  see  if  the  official  mark  is  there. 
Besides,  the  Act  says  that  the  absence  of  the 
official  mark  from  the  back  makes  the  paper  void, 
and  how  can  tho  returning  officer  nnd  oat 
whether  it  is  void  for  that  reason  if  he  does  not 
look  P^  That  is  corrected  in  the  polling  station, 
since  it  is  the  duty  of  the  presiding  officer  to  prevent 
any  paper  from  being  placed  in  the  box  without  the 
official  mark  on  the  back.  [Hawkins,  J.— Then 
rule  36  says  that  he  is  to  **  indorse  "  the  word 
"  rejected  "  on  the  papers  he  rejects.  How  can 
he  write  on  the  back  without  seeing  the  back  P] 
"  iT^dorse  "  does  not  necessarily  mean  "  write  on 
the  back."  The  rule  would  bo  satisfied,  and,  road 
with  the  other  rules,  really  means  that  the  return- 
ing officer  is  to  write  the  word  **  rejected  "  upon 
it.  That  this  is  not  a  strained  interpretation 
appears  from  the  Bills  of  Exchange  Act  1882 
(45  &  46  Vict.  o.  61),  s.  32 ;  Byles  on  Bills,  152; 
and  Ex  parte  Yates ;  Re  Smith  (27  L.  J.  9,  Bank.). 
Besides,  the  vote  must  be  first  rejected  and  then 
indorsed,  so  that  in  any  case  the  back  would  not 
be  seen  until  the  vote  has  been  declared  invalid. 
As  to  the  argument  founded  on  the  maxim, 
Expreesio  unius  est  exclusio  alterius,  to  the  efPeot 
that,  as  sect.  2  says  that  the  absence  of  the  mark 
from  the  back  shall  make  the  ballot  paper  void, 
and  does  not  say  that  the  absence  of  tne  mark 
from  the  front  shall  have  the  same  effect,  and 
that  therefore  the  absence  of  the  mark  from  the 
front  does  not  avoid  the  vote;  that  argument 
has  no  weight,  because  there  are  many  catisea 
which  admittedly  avoid  a  vote  which  are  not 
mentioned  in  sect.  2,  and  it  cannot  therefore  be 
contended  that  sect.  2  contains  an  enumeration 
of  all  the  cases  in  which  a  paper  is  to  be  rejected. 
[Hawkins,  J.  —  Suppose  a  voter  insists  upon 
putting  his  paper  into  the  box  without  showing 
it  to  the  presiding  officer.]  Then  the  objection 
that  there  is  no  mark  on  the  back  cannot  be 
maintained  afterwards,  for  the  backs  cannot 
be  examined : 

Btowe  V.  Joliffe  {uhi  sup,), 
[Hawkuts,  J. — But  has  the  presiding  officer  a 
right  to  prevent  the  voter  from  putting  in  his 
yote  if  he  insists  upon  doing  so  without  showing 
it  P]  Yes ;  unless  the  official  mark  is  shown  to 
him.  He  is  bound  to  keep  order,  and  that  means 
that  he  is  bound  to  see  everything  done  in  accord- 
ance with  the  directions  of  the  Act.  [Lord 
Coleridge,  C.J.  —  The  court  in  Woodward  v. 
Barsons  (32  L.  T.  Rep.  N.  S.  867;  L.  Bep.  10 
C.  P.  733)  do  not  seem  to  have  insisted  on  such 
a  rigid  compliance  with  the  rules  as  that  now  con- 
tended for  by  the  petitioner.  It  is  there  laid 
down  that,  "  if  these  requirements  are  substan- 
tially fulfilled,  then  there  is  no  en^tment  and  no 
rule  of  law  by  which  a  ballot  paper  can  be  treated 
as  void,  though  the  other  directions  in  the  statute 
are  not  strictly  obeyed."]  That  case  relates  solely 
to  the  different  points  raised  in  it,  and  does  not 
apply  here.  [Lord  Colekidge,  C.J. — Can  you 
distinguish  between  what  you  ask  us  to  do  here 
and  what  the  court  has  refused  to  do  in  those 
registration  cases  in  which  it  has  been  held  that 
non-compliaijce  with  a  statute  on  the  part  of  an 
official,  although  it  may  perhaps  give  rise  to  a 
remedy  against  the  official  does  i^ot  affect  the 
voter  P]  The  decisions  in  Morgan  v.  Farry  (17 
C.  B.  334),  BnmfiU  v.  Bremner  (9  C.  B.  N.  S. 
1),  and  Wanklyn  y.  WooUeU  (4  C.  B.  86)  have 
I  no  application  here,  sinoe  a  decision  that  lihe 
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official  mark  on  the  front  of  the  paper  is  useless 
and  unessential  would  cause  a  serious  breach  in 
the  principle  cf  secrecy  which  is  the  essence  of 
the.  Act. 

ChuUyt  Q.C.  (with  him  A.  T.  Lawrence)  for  the 
respondent.  *— The  question  must  be  looked  at 
not  only  from  the  candidate's  point  of  view,  but 
from  that  of  the  voter.    The  2nd  section  of  the 
Act  .gives  the  three  reasons  which  are  to  make  a 
ballot  paper  void,  and  it  cannot  be  supposed  that 
the  Legislature  intended   that  votes  should  be 
rejected    for  other    reasons    than  those  clearly 
mentioned   in  that  section.     The  contention  of 
the  petitioner  is  that  a  fourth  reason  should  be 
added  to  those  given.    The  want  of  official  mark 
referred  to  in  rule  36  is  not  the  want  of  the  mark 
on  the  isLce,  but  the  want  of  it  on  the  back  men- 
tioned in  the  2nd  section.    Further,  the  returning 
officer  must  to  some  extent  observe  the  backs  of 
the  papers,  because  it  is  definitely  said  that  if 
there  is  no  mark  on  the  back  the  vote  shall  be 
void,  and  it  is  quite  }>ossible  that  votes  might 
intentionally  or  otherwise  be  put  into  the  ballot 
box  without  the  presidinir  officer  having  an  oppor- 
tunitv  of  seeing  the  mark.    A  ballot  paper  would 
also  be  avoided  bv  a  voter  writing  on  the  back 
anything  by  which  he  could  be  identified,  and 
the  returning    officer  must    see  that    there  is 
nothing  of  that  kind  upon  the  back  of  the  paper. 
Besides,  it  is  absolutely  inevitable  that,  m  the 
course  of   counting  the  papers,  when   they  are 
turned  out  of  the  ballot  boxes,  and  in  opening 
them   out,  the  back  must  be   to  some   extent 
observed,  so  that  it  can  be  seen  whether  the 
official  mark  is  there,  thus  doing  away  with  the 
absolute  necessi^  of  having  the  mark  upon  the 
face.    In  the  Wigtown,  case  (2  O'M.  &  K.  215) 
Lord  Ormidale  in  rejecting  papers  for  the  want 
of  the  official  mark  on  tne  back,  says :   '^  No 
doubt  this  is  a  hardship  upon  the  voter  in  one 
sense,  but    in    the  '  directions    as.  to  voting ' 
reference  is  made  to  the  official  mark,  and  the 
voter  has  a  particular  duty  to  perform  in  refe- 
rence to  it ;  that  is  to  say,  he  must  fold  up  the 
ballot  paper  so  as  to  show  the  official  mark  on 
the  back.    Therefore  his  attention  is  directed  to 
that  matter,  and  it  is  his  own  fault  if  he  does  not 
see  that   the  mark  is  upon   his  voting  paper." 
There  is  therefore  a  reason  for  avoiding  a  vote 
for  the  want  of  the  mark  on  the  back,  whereas 
the  attention  of  the  voter  is  never  directed  to  the 
necessity  of  there  being  the  mark  on  the  face. 
Besides,  it  would  be  very  unlikely  that  the  pre- 
siding officer  or  agent,  if  present  at  the  counting, 
would  be  present  at  the  particular  place  where 
the  particular  paper  of  which  they  had  taken  a 
note  might  be  turned  up,  so  that  in  reality  the 
connivance  of  several  persons  would  be  necessary 
before  there  could  be  a  possibility  of  fraud ;  and 
it  would  certainly  be  the  duty  of  a  presiding 
officer  to  prevent  an  agent  from  taking  notes  of 
the   numbers  of  the   counterfoils.     Further,  it 
cannot  be  that  each  presiding  officer  is  to  be  a 
judge  of  the  validity  of  a  ballot  paper ;  in  fact, 
the  returning  officer   is   constitutea  the  judge, 
and  he  is  therefore  bound  to  look  at  the  backs  of 
the  papers  after  they  are  turned  out  of  the  ballot 
boxes.    The  omission  of  the  mark  on  the  back 
makes  the  ballot  paper  void,  the  omission  of  the 
mark  on  the  front  is  a  mere  irregularity.    [They 
were  stopped  bv  the  Court.] 
Stroud  m  reply.  €W.  adv,  vuU. 


April  5.-— The  judgment  of  the  court  (Lord 
Coleridge,  C.J.,  Hawkins  and  Mathew,  JJ.)  was 
delivered  by 

Hawkins,  J.— The  onlv  question  for  our  decision 
is  whether  it  is  essential  to  the  validity  of  a  vote 
given  under  the  Ballot  Act  1872,  for  a  candidate 
for  election  to  serve  in  Parliament,  that  the  ballot 
paper  on  which  such   vote   is   given   shall  be 
marked  on  both  sides  with  an  official  mark  as 
prescribed  by  the  2nd  section  of  that  Act*    or 
whether  it  is  sufficient,  so  far  as  the  validity  of 
the  vote  is  concerned,  if  the  back  of  the  ballot 
paper  is  so  marked.    At  the  trial  of  this  election 
petition,  before  Field  and  Day,  J  J.,  not  less  than 
273  votes  were  objected  to  on  one  side  or  the 
other-— of  these,  224  were  votes  for  the  respon- 
dent and  49  for  the  petitioner — on  the  ground 
that  the  ballot   papers   on  which   such   votes 
were  given,  though  duly  marked  on  the  back, 
have  no  official  mark  on  the  &ce.    These  objeo- 
tions  were   overruled    by  the  learned  election 
judges,  who,  however,  granted  a  case  for  the 
opinion  of    this  court.     The  case  was  exhaus- 
tively argued   by    Mr.    H.  Matthews  and  Mr. 
Stroud  in  support  of  the  objection,  and  by  Mr. 
Gully  and  Mr.  Lawrence  against  it.    It  ought  to 
be  stated  that,  this  being  a  special  case,  only  one 
counsel  had  a  right  to  be  heard.     It  was  only 
under  very  exceptional  circumstances,  and  as  a 
matter  of  great  indulgence,  that  the  court  heard 
two  counsd  for  the  petitioner.    We  have  arrived 
at  the  conclusion  that  the  judgment  of  theeleotion 
judges  is  right,  and  that  the  votes  are  good.    In 
considering  the  construction  to  be  put  upon  the 
various  provisions  in  the  Ballot  Act,  it  should 
be  borne  in  mind  that  no  enactment  oontained 
in  it  afiEects  the  franchise;  the  Act  relates  to 
procedure  alone.    The  right  to  vote  exists  exactly 
as    it    did   before  that   Act  was  passed;  thi^ 
Act  merely  directs    the   mode   in    which   the 
vote   shall    be  given,    the   main    object    of    it 
beiuGT  to  ensure,  as  &r  as  possible,  secrecy.    In 
construing  the  provisions  contained  in  the  body 
of   the   Act  regard   must   also  be  had  t-o    the 
schedules  which  comprise  rules  for  parliamentary 
elections,  forms  to  be  used,  and  directions  for  the 
guidance  of  voters ;  for  by  sect.  28  of  the  Act  it 
is  expressly  enacted  that  *'  the  schedules  to  this 
Act,  and  the  notes  thereto,  and  directions  therdn, 
shall  be  construed  and  have  effect  as  part  of  this 
Act."    Before  referring  to  the  2nd  section — ^which 
prescribes  the  mode  in  which  the  ballot  is  to  be 
taken — it  will  be   convenient   to   have  a  clear 
understanding  of  the  officers  to  be  engaged,  the 
duties  imposed  upon  them  respectively,  and  the 
machinery,  &c.,  to  be  providea  for  the  conduct 
of  a  parliamentary  election.    In  the  first  place, 
the  duty  of  taking  the  poll,  in  the  event  of  more 
candidates    being    nominated    than   there   are 
vacancies   to  be  filled  up,  is,  by  sect.  1,  para- 
graph 2^  cast  upon  the  returning  officer,  and  no  is 
to  take  such  poll  in  the  manner  prescribed  by  the 
Act.    By  rule  15  he  is  to  provide   a  sufficient 
number  of   polling   stations.    By  rule  16  each 
polling  station  is  to  be  furnished  with  compart- 
ments "  in  which  the  voters  can  mark  their  votea 
screened  from  observation."    By  sect.  8,  coupled 
with  rule  20,  the  returning  officer  is  to  provide, 
(inter  alia),  ballot  boxes,  ballot  papers,  stamping 
instruments,  described    in  the  rule  as  "  instm- 
I  ments   for   stamping   thereon   (that  is,  on  the 
i  ballot    papers)    the  official    mark*'    (hereafter 
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referred  to),  copies  of  the  register  of  voters,  and 
msteriftls  for  voters  to  mark  the  ballot  papers. 
Bj  rule  21  it  is  provided  that  he  shall  appoint  a 
presiding  oflSoer  to  preside  at  each  polling  station, 
and  by  sect.  8  he  is  required  to  appoint  and  pay 
such  officers  as  may  be  necessary  for  effectually 
conducting  the  election.  The  9th  section  and  the 
21st  rule  impose  upon  the  presiding  officer  the 
duty  of  keeping  order  at  his  station.  The  10th 
section  invests  the  presiding  officer  with  the 
powers  of  a  deputy  returning  officer  in  matters 
relating  to  the  poll,  and  the  same  section  vests  in 
him  and  any  clerk  appointed  by  the  returning 
officer  to  attend  a  polling  station  power  to  ask  the 
questions  and  administer  the  oatn  authorised  by 
law  to  be  asked  of  and  administered  to  voters. 
Bule  50  provides  that  the  presiding  officer  may 
do,  by  the  clerks  appointed  (t.e.,  by  the  returning 
officer)  to  assist  him,  anv  act  which  he  is  re* 
quired  or  authorised  to  do  at  a  polling  station, 
except  ordering  the  arrest,  exclusion,  or  ejec- 
tion of  any  person  from  the  polling  station. 
With  this  machinery  provided,  and  these  officers 
appointed  and  in  attendance,  let  us  now  see  how 
a  voter  on  the  register  entitled  to  record  his  vote 
is  to  proceed.  A  voter  can  only  record  his  vote 
upon  a  ballot  paper  provided  for  him  by  the 
returning  officer  and  handed  to  him  in  the  polling 
station.  The  form  of  such  ballot  paper  is  pre- 
scribed by  the  second  schedule  to  the  Act.  It  is 
to  be  attached  to  a  counterfoil.  The  front  or 
face  of  the  ballot  paper  must  contain  ^  list  of 
the  candidates,  showing  their  names  and  descrip- 
tions, and  arranged  alphabetically  in  the  order  of 
their  surnames  (sect.  2  and  rule  22).  On  each 
ballot  paper  a  number  is  to  be  printed  on  the  back 
and  each  counterfoil  is  to  have  a  corresponding 
number  printed  on  the  face  (sect.  2).  The  first 
8tq>  for  a  voter  to  take  is  to  appl^  at  his  polling 
station  for  a  ballot  paper;  this  is  equivalent  to 
tendering  his  vote  (sect.  15).  Before  he  is 
entitled  to  have  a  ballot  paper  furnished  to  him, 
the  voter  claiming  must  give  his  name  and 
description  to  the  presiding  officer,  or  some  clerk 
appointed'  by  the  returning  officer  for  that 
purpose ;  and  thereupon  such  presiding  officer  or 
clenc  ought  to  turn  to  the  register  of  voters,  and, 
if  he  finds  the  name  of  the  voter  in  such  register, 
his  dutyr  is  to  call  out  the  number,  name,  and 
description  of  such  voter  as  stated  in  the  register 
(rule  2dr),  so  that  all  present  may  know  that  the 
person  being  or  claiming  to  be  the  individual  so 
named  has  applied  for  and  is  about  to  receive  a 
ballot  paper.  This  really  gives  no  more  informa- 
tion to  anybody  than  that  A.  B.  or  C.  D.,  or  some- 
body claiming  to  be  A.  B.  or  C.  D.,  and  numbered 
so-imd-so  on  the  register,  is  about  to  vote.  It 
calls  attention  to  the  person  of  the  individual 
who  claims  to  vote  in  that  name,  and  gives 
facility  for  proof  in  case  of  alleged  personation. 
The  register  number  of  the  claiming  voter  is  then 
to  be  marked  by  the  officer  or  clerk  on  the 
counterfoil.  This  being  done,  no  difficulty  (except 
in  cases  of  personation  where  identity  is  du- 
pnted)  can  aiterwards  arise  in  tracing  each  ballot 
paper  to  the  voter  to  whcfm  it  is  delivered.  For 
the  number  on  the  back  of  the  ballot  paper 
would  enable  reference  to  be  made  to  the  counter- 
foil from  which  it  wa«  torn,  while  the  register 
number  marked  on  the  face  of  the  counterfoil 
would  enable  reference  to  be  made  to  the  register 
itself,  where  the  name,  Ac,,  of  the  voter  would  be 

M^G.  Cjks.-*YoL.  XIY. 


found.  Before,  however,  a  ballot  paper  is  delivered 
to  an  intending  voter,  it  is  requirea  by  sect.  2  and 
rule  24  that  "  immediately  <)efore  it  is  delivered 
to  the  elector  it  shall  be  marked  on  both  sides 
with  the  official  mark,  either  stamped  or  per* 
f orated.*'  The  duty  so  to  mark,  or  to  see  that 
each  ballot  paper  is  so  marked  before  it  is  delivered 
to  the  voter,  clearly  lies  on  the  presiding  officer 
or  a  clerk  appointed  for  that  purpose  (Pickering  v. 
James,  L.  Rep.  8  0.  P.  489.)  The  voter  has  no  such 
obligation  cast  upon  him ;  he  is  only  required  by 
sect.  2  to  sh6w  tne  official  mark  on  the  back  to 
the  presiding  officer  before  he  puts  the  ballot 
paper  in  the  box.  Bule  25  requires  that  on 
receipt  of  the  ballot  paper  the  voter  shall  go  into 
one  of  the  compartments,  and  there  mark  his  paper 
and  fold  it  up  so  as  to  conceal  his  vote,  and  then 
put  his  ballot  paper  so  folded  up  into  the  ballot 
Dox,  and  quit  tne  polliog  station.  Sect.  2  of  the 
Act,  however,  re^quires  that  the  voter  shall  place 
his  ballot  paper  in  the  box  in  the  presence  ol  the 
presiding  officer  "  after  having  shown  to  him  the 
official  mark  at  the  back."  What  this  official  mark 
is  to  be  is  clearly  within  the  discretion  of  the 
returning  officer ;  but  it  is  clear  the  Legislature 
intended  it  should  be  a  secret  mark,  for  rule  20 
requires  that  the  returning  officer  shall  keep  it 
secret,  and  that  an  interval  of  not  less  than  seven 
years  shall  intervene  before  it  is  again  used  for 
the  same  purpose.  The  object  being  to  keep  the 
official  mark  a  profound  secret,  there  being  no 

E revision  for  making  it  known  even  to  the  voter 
imself,  it  is  a  little  extraordinary  that  the  voter 
should  be  required  so  to  fold  his  ballot  paper  as 
to  expose  that  mark  on  the  back  of  thepaper  and 
to  show  it  to  the  presiding  officer.  Yet  this  is 
directed  by  sect.  2  of  the  Act;  and  the  second 
paragraph  of  that  section  makes  void  any  vote 
reoordea  on  a  ballot  paper  which  has  not  on  its 
back  the  official  maric.  Kow,  it  is  clear  that  the 
votes  under  discussion  in  this  case  do  not  fall 
within  this  objection,  for  the  ballot  papers  have 
on  their  backs  the  official  mark.  Mr.  Matthews, 
however,  very  strenuously  contended  that  it  was 
equally  essential  that  the  official  mark  should 
appear  upon  the  face  of  the  paper,  and  he 
insisted  tnat  the  only  inspection  of  the  back 
of  the  ballot  paper  permitted  by  law  was 
the  inspection  of  the  official  mark  required  to 
be  shown  to  the  presiding  officer  immediately 
before  its  being  placed  in  the  ballot  box,  and 
that  any  inspection  of  or  reference  to  the  back  of 
the  paper,  after  once  it  was  deposited  in  the  box, 
was  contrary  to  the  provisions  and  spirit  of  the 
Act,  for  that  to  refer  to  the  back  would  practi- 
cally be  to  enable  the  party  so  inspecting  to  gain 
knowledge  of  the  number  of  the  counterfoil,  and 
with  that  knowledge  to  ascertain  the  register 
number  and  name  of  the  voter;  and,  foUowinjCf 
out  this  argument,  he  urged  that  after  the  deposit 
in  the  box  the  face  alone  could  be  inspected,  and 
therefore  it  was  essential  that  the  official  mark 
should  there  appear  to  establish  the  authenticity 
of  the  paper,  and  its  identity  with  that  delivered 
out  to  the  voter,  which  was  the  sole  object  of  the 
Legislature  in  requiring  an  official  mark  to  be 
placed  on  the  paper.  We  are  unable  to  take  this 
view  of  the  case.  As  a  matter  of  fact,  it  would 
be  practically  impossible  for  the  returning  officer 
to  fulfil  the  duty  imposed  on  him  by  section  2 
after  the  close  of  the  poll  without  having  inspec- 
tion of  the  backs  of  the  ballot  papers.    They  are 
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required  to  be  pat  into  the  box  folded  so  as  to 
conceal  the  vote  and  to  expose  the  official  mark  on 
the  back.  In  the  box,  therefore,  the  backs  alone 
are  exposed.  By  rule  34,  before  the  returning 
officer  proceeds  to  count  the  votes  in  the  presence 
of  the  agents  of  the  candidates,  he  is  required  to 
open  each  ballot  box  and  take  out  the  ]>apers 
therein,  count  the  numbers  thereof,  and  mix  the 
whole  of  the  papers  together ;  to  do  this  he  and 
the  agents  must  of  necessity  see  the  papers 
folded  with  only  the  backs  exposed  as  they  were 
placed  in  the  box.  It  is  true  that  from  such  an  in- 
spection it  is  to  the  last  degree  improbable  that 
any  useful  information  could  be  obtained.  Then, 
•gain,  the  result  of  the  poll  is  to  be  ascertained 
Dy  counting  the  votes  ^ven  to  each  candidate 
(section  2).  Rule  34  requires  the  returning  officer 
while  counting  and  recording  the  number  of 
ballot  papers,  and  counting  the  votes,  to  keep  the 
ballot  papers  with  their  faces  upwards,  and  take 
all  proper  precautions  for  preventing  any  person 
from  seeing  the  numbers  printed  on  the  backs  of 
such  papers.  Now,  in  order  to  fulfil  the  require- 
ments of  this  rule  it  is  absolutely  necessary  that 
the  folded  papers  should  be  opened  in  order  to 
expose  their  faces,  and  in  opening  them  it  is  im- 
possible to  avoid  seeing  the  backs.  Moreover, 
the  rule  does  not  say,  nor  does  any  section  in  the 
Act,  that  the  returning  officer  or  the  agents 
shall  not  see  the  backs.  It  rather  assumes  that 
thev  must  and  will  see  the  backs  of  the  papers, 
ana  enjoins  upon  the  returning  officer  the  duty 
to  take  all  proper  precautions  to  prevent  the 
numbers  bemg  seen.  There  is  still  another 
matter  to  be  noticed  which  appears  con- 
clusively to  show  that  the  returning  officer 
has  not  only  the  right,  but  that  the  duty  is  cast 
upon  him,  to  examine  both  sides  of  the  ballot 
papers  before  he  declares  the  result  of  the  poll. 
It  is  his  duty  to  count  the  votes,  and  the 
second  paragraph  of  section  2  expresslv  enacts  that 
he  shall  not  count  {inter  alia)  any  ballot  paper 
which  has  not  on  its  back  the  official  mark, 
and  that  a  ballot  paper  open  to  this  objec- 
tion shall  be  void,  in  determininff  whetner 
a  ballot  paper  is  void  or  ou^ht  not  to  be  coonted 
the  retnrnmg  officer  acts  judicially,  and  his  de- 
cision is  declared  (by  section  2)  to  be  final,  subject 
only  to  reversal  on  petition.  Questioning  the 
election  or  return,  how  can  the  returning  officer 
discharge  his  duty  and  give  his  decision  respecting 
an  objection  depending  upon  something  which  is 
alleged  to  exist  on  or  be  omitted  from  the  back 
of  the  ballot  miper  without  inspecting  the  back  of 
the  paper  P  To  us  the  question  seems  to  answer 
itself.  Lastly,  by  rule  36,  the  returning  officer  is 
required  to  indorse  "rejected"  on  any  ballot 
paper  he  may  reject  as  invalid.  Mr.  Stroud  in- 
geniously argued  that  this  rule  does  not  mean 
that  the  word  "  rejected  "  shall  be  written  on  the 
back,  but  on  the  face  of  the  paper.  If  this  is  the 
meaning  of  the  rule,  all  we  can  say  is  that  the 
Legislature  has  selected  an  unfortunate  word  to 
express  its  intention,  for  both  in  WiJker's  and 
Webster's  Dictionary  tbe  meaning  of  the  verb 
"  to  indorse  "  is  defined  "  to  write  on  the  back." 
This  is  the  construction  we  place  on  the  word 
used  in  rule  36.  It  follows  that  in  order  to  indorse 
the  ballot  paper  the  returning  officer  must  see 
the  back  of  it.  It  is  not  necessary  for  the  debision 
of  the  present  case  for  us  to  determine  whether 
or  not  it  is  the  duty  of  the  presiding  officer  to 


look  at  the  ballot  pamper  of  a  voter  and  see  that  it 
is  marked  with  the  c^oial  mark  before  it  is  plaoed 
in  the  box,  nor  what  course  he  should  pnrmie  if  a 
voter  attempts  to  put  in  the  ballot  box  a  votinff 
paper  whicn  is  obviously  without  an  offidu 
mark.  This  is  a  matter  upon  which  the  judm 
of  the  Court  of  Common  Pleas  were  eqnjSlj 
divided  in  the  case  of  Pickering  v.  James  (L.  Bep. 
8  C.  P.  489),  Bovill»  C.J.  and  Grove,  J.  entsr- 
taining  the  opinion  that  no  such  duty  is  cast 
upon  the  presiding  officer,  Keating,  J.  and 
Brett,  J.  entertaining  the  opposite  view.  We 
think  it  right,  however,  to  say  that  we  adopt  tlie 
latter  view,  which  certainly  is  most  in  acoordanoe 
with  what  seems  to  us  to  have  been  the  inten- 
tion of  the  Legislature.  Why  a  voter  should  be 
required  to  show  the  official  mark  at  the  back  of 
his  voting  paper  to  the  presiding  officer  if  that 
officer  was  not  bound  to  look  at  it,  or  to  take 
any  action  in  the  event  of  his  seeing  that  ike 
voter  had  either  misttUcen  the  mark  or  was 
endeavouring  to  palm  off  a  spurious  mark,  we 
are  at  a  loss  to  imagine.  On  the  other  hand,  it 
the  presiding  officer,  having  the  duty  cast  upon 
him  to  see  that  each  paper  is  properly  marked 
before  it  enters  the  oox,  sees  on  its  present- 
ment by  the  voter  that  inadvertently  a  ballafc 
paper  has  been  delivered,  but  without  the  official 
mark,  he  can  at  once  rectify  the  inadvertence  and 
prevent  the  loss  of  an  honest  vote  hj  informing 
the  voter  of  the  omission,  cancellmg  the  un- 
stamped paper  (of  course  being  first  satisfied  it 
is,  in  fskct,  tne  ^nuine  paper  delivered  out  to  the 
voter),  and  delivering  out  to  him  another  paper 
duly  stamped,  upon  which  he  may  effectuallj 
record  his  vote.  Whether,  if  the  voter  insists 
upon  a  ballot  paper  which  the  presiding  officer 
thinks  is  void  for  want  of  an  official  stamp  being 
deposited  in  the  box,  the  presiding  officer  has  a 
right  to  refuse  to  allow  it  to  be  so  deposited  is  a 
question  open  to  grave  argument ;  for  the  return- 
ing officer  alone  is  appointed  to  decide  respecting 
the  validity  of  any  ballot  paper,  and  it  may  be 
that,  though  irregular,  the  presiding  officer  ub 
bound  to  admit  it,  leaving  it  to  the  returning 
officer  on  the  counting  to  decide  whether  it  ought 
to  be  rejected  or  otherwise  dealt  with.  UponuMS 
point,  therefore,  we  abstain  from  offerine  any 
opinion.  In  this  case  the  question  is  not  whether 
the  presiding  officer  or  those  to  whom  the  con- 
duct of  the  election  was  intrusted  have  in  all 
respects  discharged  the  duty  cast  upon  them,  but 
whether,  by  reason  simply  of  the  omission  to 
stamp  the  ballot  papers  on  the  faces  (the  marim 
on  the  back  being  admittedly  regular),  the  voters 
have  lost  their  votes.  We  are  of  opinion  they 
have  not;  they  have,  in  our  opinion,  complied 
with  everv  requirement  of  the  statute  and  the 
rules,  and  have  strictly  followed  the  directions 
prescribed  in  schedule  2  for  their  guidance. 
Having  done  this,  to  hold  that  their  votes  are  void 
by  reason  of  an  omission  not  pointed  out  as 
material  either  bv  statute,  rules,  or  directions 
would  be  to  hold  that  the  statute,  rules,  and 
directions  were  but  false  misleading  guides  to  the 
observance  of  the  obligation  enjoined  by  law. 
This  we  are  not  prepared  to  do.  if  the  Letnsla- 
ture  had  intendea  that  the  absence  of  the  omeial 
mark  from  the  &<!e  of  the  ballot  paper  shonld 
avoid  the  vote,  it  is  impossible  to  suppose  that  in 
declaring  in  section  2  what  votes  shall  be  void  and 
not  counted  it  would  have  confined  itseil  to  ths 
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absence  of  the  mark  on  the  baok.  It  would  be 
difScnlt  to  snggest  a  case  to  which  the  maxim  so 
often  quoted  dnrinff  the  argnment,  **  Expressio 
unius  est  exehmo  aUerius"  could  be  more  justly 
and  fittingly  applied.  For  the  reasons  we  have 
given,  we  adjudge  the  votes  to  be  good,  and  affirm 
the  decision  of  the  election  judges.  The  costs 
must  be  paid  by  the  petitioner. 

Solicitors  for  the  petitioner,  Doyle  and  Sana, 
for  Taynton  and  Sons,  Gloucester. 

Solicitors  for  the  respondent,  MeredUha,  Bohetia, 
and  MUUf  for  Chvynn  and  Gicynn,  Bristol. 


Monday,  Nov.  30, 1885. 
(Before  Mathew  and  Smith,  JJ.) 

Reg.  v.  Wheatuet  akd  another  (Justices  of  the 
West  Biding  of  Yorkshire),  (a) 

Public  HeaUk  Aa  1875  (38  ^  39  Vict.  c.  55),  m. 
94  and  d^^Nuiaanc&^uaticea*  order  to  ovmer 
of  prenUaea  to  ahaie  aam&^Wor'ka  neeeaaary  for 
mat  fmrpoae  to  be  apeeified  in  ordor-^Forma  (A.) 
and  (C.)  in  Schedule  4  of  ike  Ad. 

The  owner  of  certain  dvseUing'houaea  having  been 
aerved  by  the  local  boa^-d  of  the  diatrict,  being 
ihe  urban  aanitarv  authority,  with  notice 
under  aed.  94  of  the  Public  Health  Ad  1875, 
requiring  him  "  to  abate  a  nuiaance  on  hia  aaid 
property  arising  from  untrapped  draina,  and  for 
that  purpose  to  execute  sucli  worka  aa  may  he 
necessary  to  completely  remove  the  nuiaance  and 
to  effectually  prevent  ita  recurrence ;  "  and  having 
neglected  to  comply  therewith,  a  complaint  waa 
preferred  againat  him  by  ihe  local  board  before 
the  justices  in  petty  aeasiona,  when  the  juatieea 
made  an  order  under  aed,  96  of  the  Ad,  ordering 
him  "  to  abate  the  aaid  nuisance  within  a  specified 
lime,  and  to  execute  such  worJea  and  do  auch 
things  as  may  be  necessary  for  that  puipose,  so 
that  the  same  ahould  no  longer  he  a  nuisance  or 
injurioua  to  health.** 

Held,  by  Mathew  and  Smith,  JJ.,  upon  a  rule  for 
a  certiorari  to  quaah  the  order,  that  the  order  was 
bad  for  not  specifying  therein,  as  prescribed  by  the 
Form  (C.)  of  order  given  in  achedule  4  of  the 
Ad,  the  works  and  thinga  to  he  executed  and  done 
by  the  ovmer  to  abate  the  nuiaance,  and  that  the 
rule  for  a  certiorari  to  quash  it  must  therefore  be 
made  absolute. 

The  justices  in  petty  sessions,  having  made  an 
order  under  sect.  96  of  the  Public  Health  Act 
1875  (38  k  39  Vict.  c.  55).  requiring  the  defen- 
dant  (the  appellant)  to  abate  a  certam  nuisance 
on  his  property  within  a  time  specified,  "  and  to 
execute  such  works  and  do  such  things  as  might 
be  necessary  for  that  purpose,  so  that  the  same 
mi^t  no  longer  be  a  nuisance  or  injurious 
to  liealth/*  the  defendant,  by  way  of  appeal 
against  such  order,  obtained  a  rule  nisi  for  a  writ 
iil  certiorari  to  briuff  up  and  quash  the  said  order, 
on  the  grounds  (1;  that  the  notice  served  on  the 
applicant  by  the  local  board  was  bad  for  not 
roecifying  the  works  to  be  execated  and  the 
tniuBs  to  be  done ;  and  (2)  that  the  said  order 
was  bad  on  the  same  g^und,  and  for  being 
founded  on  a  notice  that  was  invalid. 

The  following  are  the  facts  of  the  ease : — The 
appellant,  one  Adam  Cowbum,  wa,s  the  owner  of 

(•)  Baporlad  hj  BspSKt  Lii«E,  Esq.,  Barrlffeer-.U-Lftw. 


several  dwelling-houses  situated  in  High-street, 
Liversedge,  within  the  district  of  the  local  board 
(being  the  urban  sanitary  authority)  for  the  dis- 
trict of  Liversedge,  and  the  sewer  into  which  the 
drains  from  the  said  honses  ran  was  connected 
with  the  main  sewer  of  the  local  board  under  the 
public  highway.  On  the  11th  Aug.  1885  Cowbum 
was  served  by  the  local  board's  inspector  of 
nuisances  with  a  notice  under  sect.  94  of  the  said 
Act,  informing  him  that  the  local  board,  being 
satisfied  of  the  existence  of  a  nuisance  on  his 
property  in  Hieh-street,  in  the  occupation  of 
A.  G.  Sheard  and  others,*'  arising  from  untrapped 
drains;'*  did  thereby  require  him,  within  three 
days  from  the  service  thereof,  to  abate  the  same, 
"  and  for  that  purpose  to  execute  such  works  as 
mi^ht  be  necessary  to  completely  remove  the 
nuisance,  and  to  effectually  prevent  its  recurrence.*' 
This  notice  was  drawn  up  in  accordance  with  the 
form  (A.)  given  in  schedule  4  of  the  Act,  but  it 
did  not  state  or  specify  anything  to  be  done  or 
works  to  be  executed,  for  the  purpose  of  abating 
the  nuisance. 

Cowbum,  having  failed  to  attend  to  or  comply 
with  the  notice,  was  summoned  to  appear  before 
the  justices  upon  an  information  at  the  suit  of 
the  clerk  to  the  board,  alleging  that  *'  in  and  upon 
certain  premises  in  High-street,  Liversedge,  there 
was  a  certain  drain  in  such  a  state  as  to  be  a 
nuisance,  or  injurious  to  health  ;'*  and  upon  the 
hearing  of  the  said  complaint  on  the  2nd  Oct. 
1885  the  justices  made  the  above-mentioned  order, 
under  sect.  96  of  the  Act,  requiring  him  to  "  abate 
the  said  naisanee  within  one  month  from  the 
service  of  this  order,  or  a  true  copy  thereof,  and 
to  execute  such  works  and  do  such  things  as  may 
be  necessary  for  that  purpose,  so  that  the  same 
should  no  longer  be  a  nuisance  or  injurious  to 
health." 

Hie  following  sections  of  the  Public  Health 
Act  1875  (38  &  39  Vict.  c.  55)  are  those  materially 
relating  to  the  Question  : 

By  sect.  92,  the  dutj  is  imposed  on  the  local 
authorjity  to  cause  an  inspection  of  their  district 
to  be  made  from  time  to  time,  with  a  view  of 
ascertaining  what  nuisances  exist  calling  for  abate- 
ment under  the  provisions  of  the  Act,  and  to 
enforce  such  provisions  for  the  abatemont  thereof ; 
and  by 

Sect.  93,  information  of  any  nuisance  under 
the  Act  in  the  district  may  be  yiven  to  the  local 
authority  by  any  person  aggrieved  thereby,  or 
by  any  two  inhabitant  householders  of  the  dis- 
trict, or  by  any  official  of  such  authority,  or  *ihe 
relieving  officer,  or  any  police  officer  or  constable. 

Sect.  94 : 

On  the  receipt  of  any  information  respectiiipr  the 
exiertenoe  of  a  nTiisaiioe  the  local  authority  shall,  ^  if 
satisfied  of  the  existence  of  anv  nuisance,  serve  a  notice 
on  the  person  hy  whose  act,  default,  or  sufferance  the 
nuisance  arises  or  continues,  or  if  such  person  cannot 
he  found,  on  the  owner  or  occupier  of  the  premises  on 
which  the  nuisance  arises,  rcK^uiring  him  to  abate  the 
same  within  a  time  to  he  specified  in  the  notice,  and  to 
execute  such  works  and  do  such  things  as  may  be  neces- 
sary for  that  purpose. 

By  sect.  95 : 

If  the  person  on  whom  the  notice  to  abate  has  been 
served  xmikes  default  in  complying  with  any  of  the 
requisitions  thereof  within  the  time  specified  .... 
the  local  authority  shall  cause  a  complaint  relating  to 
such  nuisance  to  be  made  before  a  justice,  and  such 
justice  shi^l  thereupon  issue  a  summons  re^uirin|r  such 
person  to  appear  before  a  court  of  summary  jurisdiction. 
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Sect.  96 : 

If  the  oonrt  is  satisfied  that  the  alleged  nnisanoe 
exists,  or  that  althongh  abated  it  is  likely  to  recur  in 
the  same  place,  the  oonrt  shall  make  an  order  on  snoh 
person  requiring  him  to  comply  with  all  or  any  of  the 
retjnisitions  of  the  notice,  or  otherwise  to  abate  the 
nuisance  within  a  time  specified  in  the  order,  and  to  do 
any  works  necessary  for  that  pnrpose ;  or  an  order  pro- 
hibiting the  recurrence  of  the  nuisance,  and  directing 
the  execution  of  any  works  necessary  to  prerent  the 
recurrence ;  or  an  order  both  requiring  al>atement  and 
prohibiting  the  recurrence  of  iJie  nuisance. 

Forms  A.  and  C.  above  referred  to  are  fully 
set  forth  in  the  judgment  of  Mathew,  J. 

The  rule  nisi  obtained  by  the  appellant  as 
above  mentioned  now  came  on  to  oe  argued, 
and 

F.  MarshoMj  for  the  iustices,  showed  cause 
against  it,  and  contended  that  the  order  was  good. 
It  was  net  necessary  that  either  the  notice  by  the 
local  board  or  the  order  of  the  justices  should 
specify  the  works  and  things  to  be  executed  and 
done,  and  it  was  enough  that  the  justices,  being 
satisfied  that  a  nuisance  existed,  made  the  order 
as  they  had  done,  and  left  it  to  the  owner,  the 
appellant  defendant,  to  take  the  proper  measures 
for  abating  it.  It  is  plain  that  tne  owner  or 
occupier  of  the  premises  must  know  better  than 
anybody  else  tne  nature  and  cause  of  the 
nuisance,  and,  therefore,  also  how  to  proceed  in 
dealing  with  and  abating  it ;  whereas  tne  justices, 
in  all  probability,  neither  would  nor  could  know 
anything  of  the  cause  of  the  nuisance,  and  even 
if  they  should  happen  to  do  so,  they  would  not  be 
likely  to  know  what  would  be  the  proper  and  best 
steps  to  take  to  remove  it.  To  hold  that  the  jus- 
tices must  specify  the  works  and  things  to  be 
done  would  often  work  great  hardship  upon  the 
owners  of  property,  in  putting  them  to  the  cost 
of  executing  works  which,  when  done,  might 
prove  to  be  inefficient,  and  so  a  further  heavy 
additional  expense  would  necessarily  fall  on  the 
owner.  Both  the  notice  and  the  order  here  suffi- 
ciently complied  with  the  requirements  of  the 
statute,  and  the  merely  failing  to  specify  on  the 
face  of  the  order  the  works  and  things  necessary 
to  be  done,  did  not,  it  is  submitted,  render  the 
order  invalid.  [Mathew,  J.  referred  to  the  form 
(A.)  of  notice  to  owners,  under  sect.  94,  and  form 
(C.)  of  the  order  of  justices,  given  m  schedule  4 
of  the  Public  Health  Act  1875,  as  showing  that  it 
was  intended  by  the  Act  that  the  works  and 
things  to  be  executed  and  done  for  abating  the 
nuisance  should  be  specified  in  the  notice  and 
order.]    The  following  authorities  were  cited : 

Ex  T^rte  The  Mayor,  Aldermen,  and  Burgeues  of 

Liverpool,  27  L.  J.  89,  M.  C.  ; 
The  Nuisances  Bemoval  Act  1855  (18  A;  19  Vict. 

c.  121),  ss.  12  and  13 ; 
Barnes  v.  Akroyd  and  otherty  26  L.  T.  Bep.  N.  S. 

692;  41  L.  J.  140,  M.  C. ;  L.  Bep.  7  Q.  B.  474; 
Wkitaker  v.  The  Derby  Urban  Skinitary  AtUhority, 

55  L.  J.  8,  M.  C.  (No.  for  Feb.  1886) ; 
Beg.  v.  The  Inhabitants  of  Kent,  in  notes  to  Wkitaker 

T.  Derby  Urban  Sanitary  Authority  (ubi  «kp.)  : 
Beg.  v.  Whitchurch,  50  L.  J.  41,  M.  C. ;  6  Q.  B.  Div. 

545 ;  s.o.  in  the  Court  of  Appeal,  nom.  Em  parts 

Whitchurch,  45  L.  T.  Bep.  HC  S.  379. 

Charles,  Q.C.  and  /.  Askton  Cross,  contra^  in 
support  of  their  rule,  distinguished  the  case  of 
Ex  'parte  Tlie  Mayor,  &c.,  of  Liverpool  {ubi  sup.) ; 
and  cited  the  following  cases : 

WhitaJcer  v.  2he  Derby,  ^c.  Authority  {ubi  sup.) ; 
Beg.  V.  The  Inhabitants  of  Kent  {ubi  sup.); 


Emparts  Saundsrs,  52  L.  J.  89, M.  C. ;  IIQ.  B.  Db. 

191; 
Bsg.  T.  LleweUyn,  55  L.  J.  41,  K.  C. ;  13  Q.  B.I>ir. 

Thev  referred  also  to  forms  (A.)  and  (C.)  in  schedule 
4  of  the  Act,  and  argued  that  they  showed  that 
the  justices  ought  to  have  specified  in  the  order 
the  works  and  things  that  were  necessary  to  be 
done  to  abate  the  nuisance,  and  that  the  order 
was  invalid  for  want  of  the  same  being  specified 
therein. 

Mathew,  J. — The  order  of  the  justices  in  this 
case  directed  the  owner  of  the  premises  on  which 
the  nuisance  existed  to  abate  the  nuisance,  and 
"  to  execute  and  do  such  works  and  things  as  might 
be  necessary  for  that  purpose,  so  that  the  same 
should  no  longer  be  a  nuisance  or  injurious  to 
health ;  "  and  the  order  has  been  objected  to  as 
being  an  invalid  order,  because  it  did  not  specif' 
in  terms  what  works  and  what  things  the  owner 
was  required  to  do.  The  question  for  onr  cod- 
sideration  and  determination  is,  whether  or  not 
it  is  imperatively  required  by  sect.  96  of  the 
Public  Health  Act  1875  that  the  necessarjr  works 
and  things  should  be  specifically  mentioned  in 
the  order.  In  support  of  the  order,  as  it  stauds, 
it  was  contended,  on  behalf  of  the  justices,  that 
the  Act  of  1875  did  not  render  it  absolutely  neces- 
sary for  them  to  specify  in  their  order  the  parti- 
cular works  and  thin^  that  were  necessary  to 
the  abating  of  the  nuisance;  and  it  was  ui;^ 
that  there  might  frequently  be  cases  in  which 
they  would  not  know,  and  would  not  have  the 
means  of  ascertaining,  what  ought  and  what  was 
beet  to  be  done  in  the  matter ;  and  that  one  con- 
sequence of  their  being  held  bound  to  specify  the 
particular  works  in  their  order  under  such 
circumstances  would  be  to  put  the  owner  of  the 
premises  to  a  useless  expense  in  executing  works 
which  might  after  all  prove  to  bo  inefficient  for 
the  pui^se,  and  thus  would  impose  on  him  the 
hardship  of  a  second  and  additional  outlay  in 
executing  further  necessary  works;  and  upon 
that  ground  alone  it  was  said  that  it  was  clearly 
to  be  inferred  that  the  statute  intended  that  the 
owner  (or  occupier),  who  was  more  likely  than 
anybody  else  to  know  what  was  the  proper  and 
best  remedy  for  a  nuisance  arising  upon  nis  own 
property,    should   simply    be  direct^    by  the 

Justices  to  take  the  necessary  steps  to  abate  it, 
eaving  it  to  him  to  take  such  steps  as  he  should 
consider  to  be  best  adapted  for  the  purpose. 
That  is  an  argument  that  may,  I  think,  be  met^ 
saying  that  tne  difficulty  suggested  by  the  hard- 
ship of  the  owner  or  occupier  being  possibly  put 
to  a  second  outlay  and  expense  in  cases  where  the 
justices  should  specify  the  particular  works  to  be 
done,  is  quite  as  likely  to  arise  in  cases  where  the 
owner  or  occupier  has  been  simply  ordered  to  do 
what  is  necessary,  and  has  been  loft  to  act  cm 
his  own  judgment  as  to  what  is  necessary  if  it 
should  turn  out  that  the  works  executed  l^  him 
proved  to  be  ineffectual  and  the  nuisance  were 
not  abated,  as  the  justices  might,  and  doubtlees 
would,  require  further  works  to  be  executed  hj 
him  at  of  course  a  further  and  additional  expense. 
That,  I  think,  cannot  have  been  the  intention  of 
the  Le^slature,  nor  can  I  entertain  a  doubt  that 
it  was  intended  by  the  statute  that  the  justices 
were  to  be  the  persons  to  decide  and  to  direct 
what  works  and  things  were  to  be  executed  and 
done.    It  is  said  on  tiieir  behalf  that  they  are  not 
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the  proper  or  competent  judges  of  what  is 
necessary  to  be  done  in  such  casen,  but  I  cannot 
i^reewith  that  view  of  the  matter.  Under  sect. 
92  the  local  aathority  have  power  to  inspect 
all  premises  in  their  district  for  the  express 
porpose  of  ascertaining  what,  if  any,  nuisances 
exist,  and  of  putting  in  force  the  statutory 
unmsionB  for  abating  then ;  and  by  sect.  IH  the 
local  authority,  when  satisfied  of  the  existence  of 
a  nuisance,  are  empowered  to  serre  a  notice  on 
the  person  by  whose  aot,  default,  or  sufferance  it 
arises  or  continues,  or  upon  the  owner  or  occupier 
of  the  premises,  requiring  him  to  abate  the  same 
and  to  execute  such  works  and  do  such  things  as 
may  be  necessaxy  for  that  purpose.  Who  then 
is  to  prescribe  wliat  are  the  works  and  things  to 
be  done  P  Looking  at  the  langua^  of  sects.  92, 
94»  and  96, 1  have  no  doubt  that  the  Legislature 
intended  that  the  justices  before  whom  in  petty 
sessions  these  questions  come,  and  who  have  all 
the  facts  of  the  case  before  them,  and  not  the 
owner  or  occupier  of  the  premises,  are  the  persons 
to  decide  the  question  ana  direct  what  works  and 
things  are  necessary  to  be  done.  That  that  is 
so  is  shown  also  by  the  forms  of  notice  and  order 
set  out  in  schedule  4  of  the  Act,  it  being  provided 
by  sect.  317,  "that  the  schedules  are  to  be  read  and 
have  effect  as  part  of  the  Act,  and  that  the  forms  in 
schedule  4,  or  forms  to  the  like  effect,  varied  as 
circumstances  may  require,  shall  be  used  and  be 
sufficient  for  all  purposes.'*  Now  form  (A.)  in 
schedule  4  is  the  form  of  "  notice  requiring  the 
abatement  of  a  nuisance,**  and  by  it  the  owner  or 
occupier  is  required  **  to  abate  the  same,  and  for 
that  purpose  to,'*  the  notice  here  says:  '*[«to/e 
here  anytkmgrequired  to  be  done  or  wo^k»  to  be 
esweuted.]"  The  notice  in  that  form,  it  will  bu 
seen,  requires  the  abatement  of  the  nuisance,  and 
also  states  what  is  required  to  be  done  to  effect 
that  purpose.^  Then  comes  form  (C),  the  form  of 
the  order  of  justices,  which  in  the  operative  part 
of  it,  is  as  follows :  '*  We,  in  pursuance  of  the 
said  Act,  do  order  the  said  owner  or  occupier 
within  [epecify  tJie  time']  from  the  service  of  this 
order,  or  a  true  copy  thereof,  according  to  the  said 
Act  [here  apeeify  anything  required  to  be  done  or 
loorke  to  be  executed^  as  for  inetancef  ^c,  Sec.'*']. 
I  am  clearly  of  opinion  therefore  that  the  statute 
reauires  tliat  the  justices  should  specify  in  the 
order  the  works  and  things  necessanr  to  be 
executed  and  done  by  the  owner  to  aoate  the 
nuisance,  and  that  this  rule  for  a  certiorari 
should  be  made  absolute,  and  the  order  be 
quashed. 

SiOTH,  J. — ^I  am  of  the  same  opinion.  The 
question  is  an  important  one;  and,  though  not 
nnfrequently  arising,  there  has  hitherto  been  no 
direct  decision  upon  it ;  for  the  case  of  Beg.  v. 
The  Mayor,  ^c,  of  Liverpool  (ubi  sup.),  which  was 
cited  before  us  as  an  authority  in  &vour  of  the 
respondent  justices,  appears  on  a  closer  considera* 
tion  of  it  not  to  be  so,  the  present  point  not 
having  been  decided  there ;  we  may,  therefore, 
discuss  and  decide  it  here,  unfettered  by  any 
authority.  Aooordinff  to  the  construction  of 
sect.  9i.  as  contended  lor  by  the  learned  counsel 
for  the  respondents,  no  meaning  or  construction 
would  be  given  to  the  last  wordis  of  the  section, 
**  sod  to  execute  such  works  and  do  such  things 
fts  may  be  necessary  for  that  purpose,"  if  it  is  not 
neeessary  that  the  notice  shoula  specify  what  is 
to  be  done.    I  think  that  by  aeot.  94  the  notice 


must  require  the  abatement  of  the  nuisance 
within  the  specified  time,  and  must  also  specify 
what,  if  any,  works  and  things  are  necessary  for 
that  purpose.  Here  that  has  not  been  done,  and 
the  notice  therafore  does  not  comply  with  the 
requirements  of  sect.  94.  In  this  opinion  I  am 
fortified  by  sect.  95,  under  which  a  person  making 
default  in  complying  "  with  any  of  the  requisi- 
tions of  the  notice  may  be  summoned  before  the 
justices,"  a  proviso  which  would  appear  to  be 
useless  if  the  notice  contained  no  requisitions, 
but,  as  is  the  case  here,  simply  called  on  him  to 
abate  the  nuisance.  I  agree  entirely  with  what 
has  been  said  by  m v  brother  Mathew  with  regard 
to  the  forms  in  schedule  4,  as  well  as  with  the 
judgment  given  by  him  and  my  brother  Day  in 
the  case  of  Beg.  v.  Llewellyn  (vhi  eup.). 

P/ule  abeolute.    Order  to  be  qwuhed. 

Solicitors  for  the  appellant  owner,  BeiU,  Brod- 
rick,  and  Gray,  agents  for  O.  Curry,  Cleckheaton. 

Solicitors  for  the  respondents,  (fheeter,  Mayheuj, 
Broome,  and  OriffUhe,  agents  for  J.  Iboereon, 
Dewsbury,  clerk  to  the  justices. 

WiUiameon,  HiU,  and  Co.,  agents  for  Thomae 
Mitcheeon,  Heckmondwike,  for  the  local  boojrd. 
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STEPNEY. 

Feh.  21,  1886,  and  following  days. 

(Before  Dsnkan  and  Fisld,  JJ.) 

Isaacson  v.  Dtt&ant.  (a) 

Parliamentary  election  —  PetiHon  —  Practice  — 
Public  Prosecuior  —  GrosS'examination  —  Evi- 
d-ence^^Voting  in  two  divieione  of  same  boroughr^ 
Effect  of — Voting  paper-^Marh — Uncertainty^^ 
Production  of  voting  paper — Power  of  court^^ 
Counterfoil — Number  on — Election  eapsnse— 
Hanoverian  voters. 

Tlic  Public  Proeecutor  ie  not  enHHed  to'adminieter  a 
general  eroea-examinalion,  without  definite  ohjectf 
to  every  wibneee  called  in  the  couree  of  the  hearing 
of  a  petition. 

Cro8B'examinaiion  wUh  the  view  of  ehowing  thai  a 
mietaJee  has  been  made  in  gvovng  to  one  voter  the 
paper  intended  for  another,  is  not  admissible. 

8.  B.  having  voted  in  the  Stepney  Division,  and  then 
in  Whitechapel : 

Held,  thai  hie  statement  upon  oath  was  evidence  qf 
the  vote  given  in  Whitechapel,  without  the  fwr^ 
ther  prodv^ion  qfthe  Whitechapel  voting  paper. 

Held,further,  that  the  first  vote  was  good,  and  that 
the  second  did  not,  U7iless  given  with  a  corrupt 
intention,  involve  the  offence  ofpersonaiion. 

Where  a  voter's  name  is  wrongly  placed  upon  the 
register  for  two  divisions  of  the  same  borough,  he 
is  entitled  to  elect  in  which  he  wiU  vote. 

It  is  competent  for  tJie  judges,  ai  the  hearing  of  a/n 
election  peiitton,  to  examine  a  voting  paper  More 
the votegiven  thereupon  is  proved  to  nave  been 
bad.  The  provisions  of  the  Ballot  Act  against 
inspesting  voting  papers  do  not  apply  to  the 
court. 

A  trivial  expense,  not  authorised  by  the  schedule  to 
the  Corrupt  and  Illegal  Practices  Prevention  Ad 
1883,  ana  returned  amongst  "  election  expenses  ** 
is  not  necessarily  iUegal. 

(•)  Beported  bjr  J.  &  VniaiHT,  Biq.,  BHTliter«t-Iaw. 
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Pangofw  b&m  in  Hanover  before  1837,  rendeni  in 
ikie  eowUry  and  not  naturalieed ;  pereone  horn 
in  Hanover  eince  1887,  reeident  in  ihU  country 
and  not  naiuraUaed ;  andpereone  horn  in  Prueeia 
of  Hanoverian  parente  torn  hrfore  1887,  and 
now  reeident  in  ihi$  country  and  not  naturaUeed, 
are  all  aliene  and  not  entitled  to  the  franchiee. 

This  this  the  petition  of  Mr.  F.  W.  Isaacson 
against  the  return  of  Mr.  J.  C.  Dnrant,  as  member 
of  Parliament  for  the  Stepney  Division  of  Tower 
Hamlets,  at  the  Greneral  Election  of  1885.  The 
petition  contained  the  nsnal  alleviations,  and  in 
particular  an  allegation  that  certam  persons  had 
voted  in  favour  of  the  sitting  member  who, 
although  they  were  registered  as  voters,  were 
disqualified  from  voting,  and  prohibited  either  by 
statute  or  by  the  common  law.  The  petitioner 
daimed  the  seat. 

ChaHee,  Q.C.,  Jeuws,  Bichardet  and  leiuiceon  for 
the  petitioner. 

Gtt%,  Q.C.  and  Aaquith  for  the  sitting 
member. 

Bieka/rde  for  the  Public  Prosecutor. 

The  nature  of  the  evidence  and  the  arguments 
BufELciently  appears  from  the  judgments  reported 
below  for  the  most  jxirt,  but  the  following  inci- 
dental points  were  raised  in  addition : 

(1.)  Bickarde,  on  behalf  of  the  Public  Prose- 
cutor, proceeded,  upon  the  examination  of  each 
witness,  to  administer  a  general  cross-exami- 
nation. 

Dekman,  J.  (upon  the  second  day  of  the 
hearing). — We  have  carefully  considered  the  pro- 
visions of  the  Corrupt  Practices  Act  18B3  with 
regard  to  the  powers  and  duties  of  the  Public 
iSrosecutor,  and  we  are  of  opinion  that  counsel 
on  his  behalf  are  not  entitled  to  cross-examine 
witnesses.  Such  cross-examination  can  only  be 
used  subject  to  the  leave  of  the  court,  and  must 
not  be  used  merelv  for  **  fishing  "  purposes. 

(2.)  Two.  votes  naving  been  given  in  the  name 
of  George  Garley,  the  Court  held  that  cross- 
examination  with  the  view  of  showing  that  a 
mistake  had  been  made,  the  name  Greorge  Carley 
having  become  accidentally  substituted  for  Greorge 
Carev,  could  not  be  admitted. 

(8.)  Solomon  Blitz  having  voted  in  the  Stepney 
Division  first  and  then  recorded  his  vote  in  the 
Whitechapel  Division,  it  was  contended  that  the 
voting  paper  delivered  in  the  Whitechapel 
Division  alone  was  evidence  of  that  vote ;  but  the 
Court  held  that  the  voter's  evidence  upon  the 
•matter  was  admissible.  Upon  several  cases  of 
this  character, 

Dekhan,  J. — ^We  are  prepared  to  give  jud^eut 
in  the  cases  of  the  voters  who  voted  twice  in 
different  divisions ;  first  in  Stepney,  and  then  in 
another  division.  It  was  contended  that  in  such 
case  the  first  vote  was  void  and  the  voter  guilty 
of  the  offence  of  personation.  If  so,  he  would  be 
guilty  of  a  very  serious  offence,  not  only  a  mis* 
meanour,  but  a  felony,  and  there  are  provisions 
requiring  the  retummg  officer  to  take  steps  to 
prosecute.  Now,  of  course,  if  tlra  law  made  the 
act  such  an  offence,  the  court  would  have  no 
alternative  but^  to  hold  the  vote  void.  But,  on  a 
full  consideration  of  the  enactments,  we  have 
Come  to  the  conclusion  that  the  first  vote  was  good, 
and  that  if  the  second  vote  was  given  honestly 
the  voter  would  not  be  guilty  of  the  offence  in 


the   absenoe  of  corrupt    intention.    Here  it  if 
admitted  that  the  voter  voted  innocently,  beiii|S 
registered  in  different  divisions;  and  there  is 
every  reason  for  the  admission,  as  this  was  the 
first  occasion  of  voting  for  these  divisions,  and  it 
was  not  unreasonable  for  the  voter  to  suppose 
that  he  might  vote  in  both.    Then  it  is  to  be  con- 
sidered whether,  when  the  first  vote  was  given 
honestly,  that  vote  was  a  "corrupt  practice** 
which  made  it  void.    The  enactment,  I  think,  is 
that  every  person  who  has  voted  is  prohibited 
from  votin{[^  again,  and  if  he  votes  again  at  the 
same  election  nis  vote  is  to  be  void,  and  he  is 
to   be   guUty  of  a   "corrupt   practice,"   which 
implies   that   the   act   is   wilfully   wrong   and 
corrupt.    The  vote  is  to  be  void,  not  both  votes, 
unless  the  first  was  given  corruptly  with  intent 
to  give  a  second  corruptly  at  the  same  eLectum. 
Here  the  first  vote  was  given  honeatly,  withoat 
any  such  corrupt  intention  to  vote  again  illegilly. 
No*  doubt  the  second  vote  was  invalid,  but  the 
first  would  not  be  so  unless   given  with  the 
corrupt  intention  to  vote  again  illegally.    It  is 
enacted  certainly  that  a  person  shall  be  uruilty  of 
personation  who,  having  voted,  shall  apply  for 
another  voting  paper  with  intent  to  vote  again  in 
the  same  election.    This  implies,  no  doubt,  that 
the  offence  of  personation  might  be  committed  in 
some  cases  in  which  a  man  voted  twice.    But  in 
such  a  case  as  the  present  it  was  not  personation, 
and  it  has  more  than  once  been  held  that  if  the 
votes  are  given  honestly  the  offence  is  not  com- 
mitted.   On  the  general  principle,  therefore,  that 
personation  is  not  an  offence  unless  corrupt,  the 
first  vote  is  valid,  though  the  second  is  not.    It 
cannot  be  supposed  that  the  Legislature  intended 
that  a  man  who  had  voted  honestly  a  second  time 
in  a  different  division  should  be  guilty  of  a  felony. 
I  do  not  think  that  such  was  the  intention  of  the 
Legislature — ^that  a  man  for  a  mere  blunder  was 
to  be  treated  as  guilty  of  a  felony. 

Field,  J. — I  am  of  the  same  opinion.     The 
voter  ought'  not  to  ^  have  been   put  upon  the 
register  in  both  divisions,  as  it  is  enacted  that  a 
person  shall  not  be  registered  more  than  once  in 
the  same  borough.    Being  thus  r^stered,  how- 
ever, he  had  a  nght  to  elect  in  which  division  he 
would  vote,  and  ne  elected  to  vote  in  Stepn^, 
and  did  so  vote,  and  there  is  nothing  to  prohibit 
him  from  so  voting,  as  there  is  no  evidence  that 
he  so  voted  with  the  intention  of  voting  again 
illegally.     Thus  he  voted  lawfully  in  Stepney. 
That  it  is  a  case  cf  <>^<K!tion  was  decided  in  Beg. 
V.   Tu^weU  (L.  Rep.  9  Q.  B.  704),  a  municipu 
case,  but  decided  on  the  same  principle — ^thatlr^ 
voting  first  in  one  division  the  voter  made  his 
election.    That  being  so,  the  second  vote  conld 
not  vitiate  the  first,  unless  the  case  came  under 
sect.    36   of   the    Corrupt    Practices  Act  as  a 
*'  corrupt  practice  "  byway  of  personation.    Now, 
the  offence  of  personation  at  common  law  is 
personating   another   man.     But   the  Act  han 
declared  tu^t  what  was  not  personation  shall  be 
deemed  to  lie  so.    It  is  enacted  in  a  curious  and 
complicated  kind  of  way.    But  here  the  voter  has 
not  been  guilty  of   any  corrupt   intentiop.  ^  It 
took  me  twenty  minutes  to  fina  out,  by  piecing 
together  sevend  enactments  in  different  Aots, 
the  exact  nature  of  the  statutory  offence,  and  it 
cannot  be  held  that,  under  such  circumstances, 
the  voter  could  be  held  guilty  of  a  "cormpt 
A  practice  "  l^  way  of  personation.    In  the  QU^ 
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Mder  eate  (2  OIC.  A  H.  62)  it  was  held  that 
penonation  oonld  not  be  oommitted  without 
oompt  intention,  and  here  that  is  negatived. 
Ko  doubt  a  difficulty  has  been  created  by  the 
language  of  the  statutory  definition  of  the 
offence,  which  does  not  contain  the  words 
"  corrupt/'  or  "  wilfully,  or  "  knowingly/'  and  so 
it  might  be  argued  that  it  is  the  act  which  is 
struck  at,  with  or  without  the  corrupt  intention. 
But  I  am  satisfied  that  it  would  be  a  yery  wrong 
construction  of  the  statute  thus  to  make  an 
innocent  act  a  felony  incurring  two  years'  hard 
labour  and  political  disfranchisement.  I  cannot 
bring  myself  to  hold  that  the  offence  is  committed 
under  such  circumstances. 

(5.)  Various  voting  papers  were  produced  and 
chaDenged  on  the  g^und  of  uncertainty.  The 
Court  held  that  a  paper  with  a  mark  opposite  the 
words  "  Votinfj  paper  "  was  void  for  uncertainty, 
and  that  a  voting  paper  upon  which  a  rude  circle 
had  been  marked  was  void  for  want  of  compliance 
irith  the  Ballot  Act,  since  it  could  not  have  been 
intended  for  a  cross,  or  for  a  part  of  a  cross. 
Where,  however,  a  voter  had  made  first  a  hori- 
zontal line  and  then  a  perpendicular  line  not 
intersecting  the  horizontal  line,  both  lines  being 
clearly  opposite  to  the  name  of  one  candidate,  the 
Court  held  that  the  vote  was  good. 

(6.)  Upon  a  question  whether  it  was  competent 
for  the  judges  to  examine  a  particular  voting 
paper  before  the  vote  had  been  proved  bad,  the 
Uonrtheld  that  there  was  nothing  in  the  Ballot 
Act  to  prevent  judges  engaged  on  a  petition  from 
ezaminmg  anv  paper.  The  prohibition  against 
"any  persons 'does  not  extena  to  the  court  apon 
the  trial  of  an  election  petition. 

(7.)  There  is  nothing  m  the  Ballot  Act  to  render 
a  Tote  void  for  want  of  the  right  number  on  the 
connterfbil. 

(8.)  The  sitting  member's  election  expenses 
contained  the  following  item:  "George  Cfooper, 
for  loss  of  a  hat,  five  shillings."  The  Court  held 
that  this,  although  not  authorised  by  the  schedule, 
was  not  an  illegal  expense,  and  that  to  hold  it  to 
be  such  would  be  a  reductio  ad  ahaurdum. 

The  learned  judces  further  reserved  the  follow- 
ing questions  for  the  opinion  of  the  Queen's  Bench 
Division : 

(1.)  Are  persons  who  were  bom  in  the  king[dom 
of  Hanover  before  the  accession  of  Her  Maiesty 
(^ueen  Victoria,  but  who  have  not  been  naturalised 
in  this  country,  aliens  and  thereby  disentitled  to 
vote  at  parliamentary  elections  P 

(2.)  Are  persons  bom  in  Hanover  since  the 
accession  of  the  CJueen,  and  of  parents  bom  before 
that  event,  within  the  above  category  P 
^  (3.)  Is  a  person  bom  in  Prussia  since  the  acces- 
sion of  Her  Majesty,  and  of  parents  bom  in 
Hanover  in  the  reign  of  George  III.,  within  the 
above  category  P 

Lord  GoiSBiBGS,  C.J.  delivered  the  written 
judgment  of  the  court  (consisting  of  Lord  Cole- 
ridge, C  J.,  Hawkins  andMathew,  JJ.).—- The  case 
raises  a  short  but  curious  point,  whether  Hano- 
verians bom  before  the  accession  of  the  Queen,  at  a 
time  when  the  Crowns  of  England  and  Hanover 
were  held  by  the  same  person,  and  resident  in 
this  country,  but  not  naturalised,  but  in  all  other 
respects  qualified,  are  entitled  to  vote.  Two  other 
mnta  were  raised,  but  it  was  admitted  that  they 
•  aU  to  the  ground  if  the  first,  point,  is.daoided 


adversely  to  the  claim:  first,  whether  peraoiui 
born  in  Hanover  since  the  aooesion  of  the  Qaeen» 
of  parents  bom  before  that  event,  are  entitled; 
and  secondly,  whether  a  person  bom  in  Prussia 
since  the  accession  of  the  Queen,  of  parents  bom 
in  Hanover  in  the  reign  of  George  IIL',  is  so 
entitled.  Now,  it  has  long  been  settl^  that,  where 
the  Crowns  of  the  two  countries  are  held  by  the 
same  person,  the  inhabitants  of  either  are  not 
aliens  in  the  other,  for  in  both  they  are  subjects 
of  the  same  perion,  and  in  such  a  case  it  is  pot 
denied  that  allegiance  is  due  to  the  same  person 
in  a  natural  and  not  a  political  sense.  As  to  the 
"  damned  and  damnable  "  opinion  to  the  contrary 
•—for  which,  as  Lord  Coke  says,  the  Spensers 
suffered— *that  need  not  now  detain  us;  for  in 
the  case  before  us  the  facts  are  different  from 
those  in  Ccdvm^s  case.  We  accept  the  decision  in 
that  case  as  of  the  highest  possible  authority 
and  as  binding  upon  us.  In  tnat  case  the  ques- 
tion was  whether  a  man  born  in  Scotland  after 
the  aocession  of  James  I.  to  the  Crown  of 
England  was  an  alien  in  England,  and  the  oourt 
held  that  he  was  not.  If,  therefore,  the  voters  in 
this  case  had  been  bom  in  Hanover  after  the 
aocession  of  the  Queen  to  the  Crown  of  the 
United  Kinscdom,  then,  supposing  Her  Majesty 
also  was  Queen  of  Hanover,  they  would  have  been 
in  the  position  of  Calvin  in  the  case  referred  to. 
But  the  voters  are  not  in  that  situation.  They 
were  born  subjects  of  the  King  of  Hanover  and  of 
Great  Britain.  At  the  death  of  King  William  lY., 
however,  the  two  Crowns,  according  to  different 
laws  of  succession,  went  to  different  successors^ 
to  his  niece  in  these  islands,  to  his  brother  in 
Hanover.  The  Hanoverians  by  birth  who  had 
needed  naturalisation  in  the  lifetime  of  William 
IV.  needed  it  when  the  Hanoverian  heir  and 
successor  of  that  monarch  was  no  longer  the 
Sovereign  of  these  islands.  The  allegiance  they 
owed  was  to  William  lY.  and  *'  his.  heirs  according 
to  law,"  and  on  the  death  of  William  lY.  they 
owed  it  to  the  Duke  of  Cumberland,  who  was  the 
heir  and  successor  of  his  brother  as  King  of 
Hanover,  and  became  so  in  due  course  of  law. 
They  became  aliens  because  the  Sovereign  to 
whom  they  owed  allegiance  was  dead,  leaving  an 
heir.  The  Crowns  had  by  iiccident  been  united 
in  the  same  person.  But  when*  the  union  of  the 
Crowns  came  to  an  end,  the  union  of  allegiance  also 
came  to  an  end.  The  allegiance  was  due  to  the  King 
of  Hanover,  it  was  never  due  to  the  Queen  of  the 
United  Kingdom,  who  was  not  and  could  not  be 
Queen  of  Hanover.  Two  answers  were  made  to  this 
plain  and  simple  mode  of  disposing  of  the  case.  It 
was  first  said  that,  in  all  cases  wnere  conflicting 
duties  of  allegiance  arise,  the  subject  has  by  law  the 
right  of  election  as  regards  which  Sovereign  he 
wul  be  subject  to.  Two  answers  were  made  to 
this,  both  of  which  were  conclusive.  First,  it  is 
said  that  it  is  new.  No  trace  of  it  is  to  be  found 
in  our  law,  and  the  cases  to  which  we  were 
referred  are  not  authorities  for  it.  The  case  of 
Doe  d.  TJiomas  v.  Aekhm  (2  B.  A  C.)  is  no  such 
authority.  The  Question  was  whether  the 
daughter  of  a  man  oom  the  subject  of  the  King 
before  the  treaty  between  this  country  and  the 
United  States,  and  who,  but  for  that  ti'eaty. 
would  have  remained  so,  was  an  alien.  The  court 
held  that  she  yrsa,  on  the  ground  that  her  father 
had  ceased  to  be  a  British  subject  and  had  become 
an  alieii».  by  vir^ae.  of  .tbe^tm^y  in  which  the 
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King  acknowledged  and    recognised   the  inde- 
pendence  of    the    United     States,    as     *'free, 
sovereign,  and  independent/'  and  relinquished  all 
claims  to  their  allegiance.    Her  father  continuing 
to  reside  in  the  United  States  became  a  citizen 
and  subject  of  those  States.    The  court  did  not 
say  a  word  as  to  "  election ; "  but  said  in  effect 
that  the  King  having  set  free  the  inhabitants  of 
those    States   from    their    allegiance,  they  had 
become  aliens.    No  doubt,  if  the  man  had  chosen 
to  leave  the  States,  and  had  gone  to  England  or 
into  any  of  the  English  dominions,  he  would  have 
remained  a  British  subject.    But  why  P    Because 
he  never  became  a  citizen  of  the  newly-established 
States.    Auehmutn  v.  MtiXoaMer  (5  B.  &  C.  771) 
is  the  converse  of  this  case,  and  is  so  treated  by 
Lord  Tenterden  and  his  brother  judges.    In  that 
case  B.  N.  Auchmutz  left  America  when  the 
Treaty  of  1783  was  signed.    He  came  to  England 
and   there  resided    for    some  years.    Then    he 
returned  to  America  in  the  service  of  the  British 
(Government,  and  some  years  after,  when  that 
employment   came  to   an   end,    he    staved   in 
America,  married  there,  and  there  he  died.    The 
court  there  hf  Id  that,  as  he  had  not  remained  in 
the  newly-made  independent  country  when  its 
independence  was  conceded,  he  was  still  bound 
bv  his  allegiance  to  this  country ;  and  that  his 
afterwards  residing  in  America  could  no  more 
g^  rid  of  that  allegiance  as  the  law  then  stood 
^lan   residence   in  any  other  foreign  country. 
The  counsel  in  that  case,  it  is  true,  speak  of 
**  election ;  '*  but  the  judges  give  no  countenance 
to  the  doctrine,  but  assume  and  state  what  was 
the  true  doctrine  at  that  time — that  allegiance  to 
the  Crown  of  this  country  cannot  be  ^ot  rid  of 
except  by  treatv  to  which  the  King  of  his  country 
is  a  party  and  by  which  he  relinquishes  his  claim 
to   tnat    allegiance.    Still    less   is  the   case  of 
Jeph9on  V.  ESza  (3  Knapp's  P.  C.  Cas.  130)  any 
such  authority.    The  case  as  to  the  question  of 
Mr.  Wales  bemg  an  alien  is  decided  on  the  special 
facts  found  by  the  assessor  and  assumed  by  the 
court  (p.  147)  to  be  "  uncontradicted ;  **  that  Mr. 
Wales,    who  had   been  a  British   subiect,  left 
Minorca  within  the  time  limited  by  the  Treaty  of 
Versailles,  and  that  he  never  afterwards  returned 
to  Minorca.    On^  this  state  of  facts  the  judgment 
proceeds ;  and  it  would  have  been  strange  indeed 
if  under  these  circumstances  the  court  had  come 
to  any  other  conclusion  that  from  thts  British 
allegiance  which  originally  bound  Mr.  Wales  he 
had  never  been  released.    In  the  case  of  Be  Bruce 
(2  Ct.  &  J.  486)  Baylev,  B.,  in  delivering  the  judg- 
ment of  the  court  (in  which  Lord  Lyndhurst 
concurred),  does  use  the  expression  **  option  "  and 
"  election  "as  to  a  person  bom  in  Maryland  in 
1764,  and  who,  in  the  opinion  of  the  court,  had 
taken  advantage  of  the  Treaty  of  1783  to  remain 
a  citizen  of  the   United  States.    They  said  in 
effect  that  the  King  having  relinquished  his  claim 
to  the  allegiance  of  the  American  citizens,  this 
particular  American  acquiesced  in  the  relinquish- 
ment.   The  case  goes  no  further,  and  will  not 
help  the  petitioner.    But,  secondly,  the  suggestion 
of  Mr.  Charles  is  contraiy  to  the  elementary  idea 
of   allegiance  itself.    Allegiance  is  a  thing  to 
which  uiere  are  two  parties,  the  Sovereign  and 
the  subject ;  it  is,  as  Lord  Coke  says,  "  Duplex  et 
reoiprocum  ligamen ; "  and  again, ''  Merito  ip^tur 
ligeantia  dictur  a  Ugando,  quia  oontinet  m  se 
dapkz  Hgameii/'    Am  ngwa,  ^'Ligeaaoe  is  the 


mutual  bond  and  obligation  between  the  Kisff 
and  his    subjects,  whereby  subjects   are  oaUea 
lieffe  subjects  because  they  are  bound  to  ober 
and  to  serve  him,  and  he  is  called  their  liege  lord 
because  he  should  maintain  and  defend  them. 
Therefore  it  is  truly  said  that  '  protectio  trafait 
subjectionem  et  subjeetio  protectionem ' "  (Col' 
vin*B  ease^  7  Ooke*s  Rep.  8).    Blacksione  is  equally 
express:    "It   is  a  principle   of  universal  law 
that  the  natural-born  subject  of  one  prince  cannot 
by  any  act  of   his  own— no,    not  by  swearinj^ 
allegiance  to  another — put  off  or  discharge  his 
natural  allegiance  to  the  former;  for  his  natunl 
allegiance  was  intrinsic  and  primitive,  and  ante- 
cedent to  the  other;    and  cannot   be  divesfeed 
without  the  conourrent  act  of  that  prince  to  whom 
it  was  first  due ;  it  is  unreasonable  that  by  saoh 
voluntary  act  of  his  own  he  should  be  ablest 
pleasure  to  unclose  the  bands  by  which  he  is 
connected  to  his  natural  prince"  (Blackstone's 
Commentaries,  vol.  L  370) ;  and  he  remarks  that, 
down  to  the  time  of  the  Bevolution  of  1688,  for 
600  vears  the  oath,  whenever  administered,  was 
"  to  be  faithful  to  the  King  and  his  heirs."    Now, 
the  "  natural  prince,"  for  a  Hanoverian  not  natu- 
ralised in  any  other  country  is  undoubtedly  the 
King  of  Hanover  or  the  soverei^  who  now  by 
conquest  represents  that  king — i.e.,  the  German 
Emperor,     it  is  not  suggested  that  either  the 
King  or  the  Emperor  ever  relinouished  their  claim 
to  the  allegiance  of  these  subjects;  that  alle- 
giance, therefore,  remains.     The  inconvenienceB 
that  would  follow  from  this  claim  to  elect  at  the 
will  of  the  subject  were  pointed  out  in  the  argo- 
ment,  and  they  are,  as  far  as  an  argument  a6 
ineonveniente  ever  can  be,  practically  conclusive. 
If  the  Queen  of  these  islands  and  the  German 
Emperor  were  to  go  to  war  (dbnt  omen,  as  the 
judges  said  in  Calvm^s  ease,  but  it  has  been  and 
may  be  so  an^in)  any  one  of  these  resident  non- 
naturalised  Hanoverians  would  undoubtedly,  if 
servine  in  the  British  army  and  taken  prisoner, 
be  liable  to  be  shot  as  a  traitor  in  arms  against 
his  sovereign,  and  the  case  would  be  the  same 
with  an  EnglLdhman  (and  there  must  be  many 
such),  residing  in  Hanover,  not  naturalised  and 
serving  in  the  German  armies.    The  instance  of 
^neas  Macdonald  shows — ^though  under  a  some- 
what different  head  of  law — ^that  such  a  case  is 
by  no  means  imaginary.  But  that  a  nran  rightfully 
and  legally  in  the  allegiance  of  one  sovereign 
could  be  also  rightfully  treated  as  a  traitor  by 
another  cannot  be  the  law.    Yet  it  follows  in- 
evitably from  Mr.  Charles's  argument  when  the 
essential  character  of  allegiance  is  considered. 
Sir  William  Blackstone  in  the  passa^  already 
cited  gives  such  a  man  small  consolation :  "  The 
natural-born  subject  of  :ono  prince  to  whom  he  owes 
allegiance  may  be  entangled  by  subjecting  hinuidf 
absolutely  to  another ;  but  it  is  his  own  act  whidi 
brin^  him  into  this  strait  and  difficulty  of  owing 
service  to  two  masters."    Sir  William  Blackstone 
plainly  had  never  heard  of  the  doctrine  that  a 
man  could  get  rid,  by  election,  of  an  allegiance  he 
was  bom  under.    And  in  CaJvin'e  ectee  the  diffi- 
culty is  evaded  by  saying  "  that  such  a  man  misfat 
be  ad  fdem  utriuaque"  without  explaining  wnat 
was  to  happen  if  the  faiths  oonflioted.    It  was 
further  pointed  out  that  in  this  case  there  was  no 
proof  of  an  election  in  fact,  no  evidence  how  long 
these  voters  had  resided  in  this  country*  nothing 
inooBsiitenit  with  iho  auppoaition  that  om  or  all 
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of  them  might  have  come  into  this  conntrr  quite 
reoentlj,  and  even  animo  reverUndi,    All  that  we 
know  is  that  they  were  horn  subjects  of  the  then 
King  of  Hanover  who  was  the  sovereign  of  this 
conntry,  and  thai  they  are  now  resident  in  this 
cenntry,  the  present  sovereign  of  which  is  not 
and  never  was  or  conld  be  the  sovereign  of  Hanover. 
The  only  real  authority  which  Mr.  Charles  was 
able  to  produce  was  not  the  decision  bnt  the  dicta 
of  the  judges  in  Cdtmn's  ccue.    They  are  dicta  of 
great  wei^t,  as  great  probably  as  any  dicca  ran 
be,  for  they  are  the  diota  of  very  great  lawyers 
after  very  long  and  exhaustive  argument  both  at 
the  bar  and  on  the  bench,  Lord  Bacon  arguing  as 
Solicitor-General  in  support  of  the  view  which  the 
judges  adopted,  and  Ijord  Coke  tells  us  that  the 
Loid  Chancellor  and  twelve  of  the  judges  (in- 
eluding  himself)  concurred  in  it.    Yet  with  all 
respect  it  must  be  said  they  are  dicta  only.   They 
were  not  necessary  for  the  decision;  they  were 
delivered  on  a  matter  which  Lord  Coke  calls  less 
than  the  dream  of  a  shadow  or  a  shadow  of  a 
dream,  so  little  was  it  anticipated  that  the  ques* 
tion  of  divided  allegiance  would  ever  become  a 
practical  one.    The  passa^  is  remarkable:  "If 
pod-naH  were  by  law  legitimated  in  England  it 
was  objected  what  inconvenience  and  confusion 
would  follow  if  (for  the  punishment  of  us  all)  the 
King's  royal  issue  should  fail,  whereby  these  king- 
doms might  again  be  divided.    But  as  to  this  it  is 
leas  than  a  dream  of  a  shadow  or  a  shadow  of  a 
dream,  for  it  hath  been  often  said  natural  legiti- 
mation respecteth  actual  obedience  to  the  sove- 
reign at  the  time  of  the  birth,  for  as  the  anie-naH 
remain  aliens  as  to  the  Crown  of  England  because 
there  were  several  kings  of  the  several  kingdoms, 
and  the  uniting  of   the  kingdoms  by  descent 
subsequent  cannot  make  him  a  subject  to  that 
crown  to  which  he  was  alien  at  the  time  of  his 
birth ;  so  albeit  the  kingdoms  should  by  descent 
be  divided    and    governed    by    several    kings, 
yet  it  was  resolved  that  all  those  tliat  were  bom 
under  one  natural  obedience    while  the  realms 
were  united  under  one  sovereign  should  remain 
natural-bom  subjects  and  no   aliens:   for  that 
naturalisation    due    and    vested    by    birthright 
cannot  by  any  separation  of  the  crowns  be  after- 
wards taken  away,  nor  he  that  was  by  judgment 
ol  law  a  natural-bom  subject  at  the  time  of  his 
birth  become  an  alieji  by  such  matter  ex   poH 
facto."    This,  as  will  be  seen,  leaves  to  which 
kingdom,  in  case  of  the  supposed  severance,  the 
allegiance  would  be  due  wholly  uncertain ;  and 
it  should  seem  that,  if  there  were  three  or  four 
separate  kingdoms,  there  would  or  might  be  three 
or  four  separate  allegiances.    The  truth  is,  as  we 
have  said,  the  judges  never  expected  the  case  to 
arise,  and  did  not  trouble  themselves  to  think 
about  the  consequences  which  would  follow  from 
this  doctrine  if  a  case  thev  thought  so  improbable 
ever  did  arise.    It  must  be  remembered,  further, 
that  Calv%n*8  ease  was  decided  in  the  time  of 
James  I.,  when  the  feudal  system  was  still  in 
▼igour^  and  when  the  doctrines  which  were  part 
of  and  resulted  from  it  were   the   law   of   the 
land.    It  was  the  time  of  *'  scutages,"  and  "  aids,*' 
and  "  reliefs,"  and  "  primer  seisins,"  and  ward- 
ships, and   fines   for  *'  livery "  of  estates,  and 
valnes  and  forteitures  of  marriages,  and  military 
tennree  in  capiie.    It  is  not  to  be  wondered  at  if 
the  language  of  the  judges  at  such  a  time  as  to 
Ae  character  and  consequences  of  personal  alle' 
Maq.  Cas.— Vol.  XIV. 


gianoe — an  allegiance  which  lay  at  the  very  root 
of  the  feudal  system — ^was  widely  different  from 
the  language  of  Lord  Tenterden  and  Erskine,  J., 
of  Lord  Lyndhurst  and  Payley,  B.,  in  the  cases 
on  which  we  have  already  remarked.  The  state 
of  things  has  been  changed,  not  only  by  the 
12  Car.  2,  c.  24,  but  by  the  Act  of  Settlement  in  the 
time  of  William  III.,  and  by  the  1  Geo.  1,  stat.  2, 
c.  4,  to  which  so  much  reference  was  made  in  the 
course  of  the  argument.  The  language  of  the 
statutes  4  Geo.  2  and  12  Geo.  3,  as  to  the  children 
and  grandchildren  of  British  subjects,  is  remark- 
able, for  they  speak  of  the  English  Qrown  and 
not  the  Sovereign,  and  to  our  minds  clearly  re- 
cognise that  to  the  King  in  his  politic,  and  not  in 
his  personal  capacity,  is  the  allegiance  of  his 
subjects  due.  For  these  reasons  we  think  that 
the  votes  of  the  persons  bom  in  Hanover  before 
the  accession  of  Her  Majesty,  and  not  naturalised, 
must  be  disallowed.  This  being  our  opinion  upon 
the  first  question  submitted  to  us,  it  follows  that 
the  votes  of  the  persons  mentioned  in  the  second 
and  third  questions  must  be  disallowed  also. 
Every  case  which  has  been  cited  to  us  is,  as  we 
think,  when  properly  understood  and  the  facts  of 
it  correctly  appreciated,  an  authority  for  the 
respondent.  The  whole  argument  is  with  him  ; 
the  only  thing  against  him  is  the  existence  of  the 
dicta  to  which  we  have  referred.  But  these  dicta 
appear  to  us  to  be  plainly  open  to  the  remarks  we 
have  made  upon  tnem ;  and  as  none  of  us  have 
any  doubt  as  to  the  law,  we  think  there  should  be 
no  appeal. 

Solicitor  for  petitioner,  E.  T.  Hughes. 
Solicitors  for  respondent,  Wilkins^  Blyth,  and 
Duttov. 


IPSWICH. 

March  8  to  19, 1886. 

(Before  Denmak  and  Cays,  J  J.) 

Packabd  jlsj>  OTHEiis  v.  Collings  and  West,  {a) 

Parliamentary  election — (General  bribery  and  treat* 
ififf — Eosteneive  corruption — Travelling  exj^eneee 
— Persons  to  keep  order  at  meetings — illegal 
empl&ifment. 

General  bribery  and  treating  icill  void  an  election 
if  proved  to  have  exieied  upon  the  side  of  a  eu^s* 
cessful  candidate.  Semble,  that  if  general  bribenj 
ana  treating  are  proved,  it  ia  the  duty  of  judges 
to  report  the prevAlence  of  extensive  corruption. 

To  offer  a  voter  his  travelling  expenses  with  the  in* 
tention  of  inducing  him  to  come  and  vote  for  a 
given  candidate  is  bribery ,  and  the  Corrupt  and 
Illegal  Practices  Prevention  Act  1883  has  not 
altd'ed  the  law  in  this  particular. 

Money  2^aid  by  an  agent  of  a  condidate  for  the  em* 
ployment  of  pei'sons  to  keep  order  at  meetings 
connected  toiih  the  election  is  an  expense  con* 
nected  with  the  management  and  conduct  of  an 
election,  within  the  meaning  of  sect.  28  of  the  Act 
above-mentioned. 

Such  employment  is  illegal  within  the  meaning  of 
bed.  Vf  of  the  same  Act. 

This  was  the  petition  of  Edward  Packard,  Henry 
Edmund  Lacon,  and  Hugh  Turner,  against  the 
retuni  of  Henry  Wyndham  West  and  Je.sse  Col- 
ling.s  for  the  borough  of  Ipswich  at  the  general 
election  of  18S5.    The  petition  charged  corrupt 

(a)  Beported  by  J  E.  ViNmiST,  Esq.,  Burltt«r-a-Law. 
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practices  by  the  agents  of  the  candidates,  illegal 
practices  by  the  candidates  themselves,  illegal 
practices  by  their  acrents,  and  general  corraption. 

Henry  MaifhewSt  Q.C.  and  Goufard  for  the  peti* 
tioners. 

8,  D.  Waddy,  Q.C.  and  Aaquith  for  the  respon- 
dents. 

LiddXe  and  Hare  fop  the  Public  Prosecutor. 

The  nature  of  the  evidence  and  the  arguments 
sufficiently  appears  from  the  judgments  below. 

Denman,  J. — In  the  present  case  the  petition 
is  short  in  form  and  does  not  charge  an3rthing 
like  personal  corruption  bv  the  respondents.  It 
does,  however,  charge  bribery  by  agents  of  the 
respondents — that  is  to  say,  by  persons  who  were 
actually  engaged  in  the  canvass  and  management 
and  conduct  of  the  election.  It  does  charge 
treating,  of  which  there  is  very  little  evidence 
indeed  which  is  tangible  in  the  present  case^it 
charges  the  offence  of  undue  influence*  as  to 
which  there  is  no  proof  except  so  far  as  it 
is  involved  in  other  charges,  and  it  charges 
ille^l  practices  by  themselves  and  others  on 
their  behalf.  As  to  general  treating,  I  will  make 
some  observation  upon  that.  I  took  a  course 
about  it  which  I  think  was  right,  but  which 
requires  explanation.  The  election  which  is 
impeached  took  place  in  November  last,  and  the 
polling  day  was  the  25th  Nov.  In  the  result, 
Messrs.  West  and  CoUings,  who  were  at  the  time 
and  during  the  last  Parliament  the  two  sitting 
members,  were  elected,  Mr.  West  obtaining  3795 
votes,  Mr.  Collings  8777  votes,  and  of  their 
opponents  Mr.  Ind  and  Sir  Wm.  Charley  the 
highest  number  was  3717,  so  that  the  majority  of 
the  lowest  of  the  two  respondents  over  the 
highest  of  the  two  next  candidates  was  dO  votes. 
Something  was  said  in  opening  the  C4ise  about 
the  general  previous  history  of  the  borough. 
[His  Lordship  here  reviewed  the  previous  history 
of  the  borough  and  the  changes  m  legislation  on 
electoral  matters  during  the  past  nfty  years.] 
That  being  the  state  of  the  law  and  the  course  of 
legislation,  for  the  second  time  only  in  my  ex- 
perience, and  I  believe  for  the  second  time  only  in 
the  experience  of  any  of  Her  Majesty's  judges,  we 
have  nad  to  investigate  a  case  in  which  there 
have  been  serious  charges  made,  and  as  to  which 
it  was  impossible  for  us,  with  reeard  to  the 
requirements  of  the  Legislature,  to  do  anything 
other  than  wait  till  the  very  end  of  the  matter. 
As  long  as  there  was  any  person  who  had  any 
ground  to  show  against  our  reporting  him  for 
corrupt  practices,  and  ground  for  urging  that  we 
should  give  him  his  certificate,  until  all  that  had 
been  extracted,  it  was  impossible  for  us,  having 
regard  to  the  real  requirements  of  the  statute,  to 
give  any  judgment  at  all.  Even  in  the  Act  of  1868, 
before  this  present  Act  was  contemplated,  it  is 
imperatively  reouired  that  the  judges  at  the 
same  time  that  tney  make  their  report  upon  the 
election  shall  also  report  what  persons  are  to  be 
reported,  and  say  with  their  judgment  what 
certificates  are  to  be  granted,  and  where  it  is 
further  provided  that  these  persons  are  to  have 
the  right  to  appear  and  actually  show  cause  and 
give  evidence---calling  witnesses  on  their  behalf^- 
it  is  obvious  that  the  tribunal  would  be  wholly 
stultified  in  such  a  state  of  things  as  that,  if  they 
were  bound  to  give  their  judgment  after  the 
parties  have  first  been  heaAd«  iwj  were  liable  to 


have  that  judgment  entirely  altered  byevidflnce 
subsequently  given.  That  was  what  we  felt  to  be 
absolutely  required  of  us,  and  in  that  convictkm 
we  have  done  our  best,  and  are  now  prepared  to 
give  judgn^c^ent  in  this  case.  Now,  the  chargei 
which  are  made  are  those  which  I  have  alraidy 
intimated,  and  inasmuch  as  one  charge  is  a  venr 
serious  one  indeed— one  which,  if  established, 
would  have  the  very  serious  effect  of  itself  voiding 
the  election,  and  probably  going  further— I  think 
it  right  at  first  to  call  attention  to  that,  to  our 
view  of  the  duty  we  had  to  discharge  in  rogaid 
to  it,  and  the  course  that  we  took  with  regard  to 
the  evidence  or  the  intended  evidence  in  relation 
to  it.  I  allude  to  the  oharpe  of  general  bribeiy 
and  treating.  I  do  not  hesitate  to  say  that  in  mj 
judgment,  if  a  charge. of  general  bribeiy  and 
treating  were  to  be  established,  it  would  be  very 
difficult  to  draw  any  distinction  between  that  and 
the  necessity  of  reporting  that  extensive  oorrup* 
tion  had  prevailed.  They  would  seem  to  me  to 
go  together  very  much.'  I  do  not  here  see  that 
there  is  any  ground  for  thinking  that  general 
bribery  or  general  treating  has  prevailed  to  soch 
an  extent  as  would  justify  us  in  ^ing  near  any 
such  report  as  that.    The  charge  itself — ^the 


relied  upon  by  the  petitioners-^is  confined  to  ons 
out  of  five  wards  in  the  borough,  and  though  I 
am  far  from  saying  that  if  general  corruption  all 
through  that  wara  had  been  proved,  ir  it  bad 
been  proved  that  that  ward  was  so  oormpt  thai 
there  would  be  no  chance  of  a  fair  eieotioD, 
supposing  it  was  confined  to  that  ward  alone, 
that  I  might  not  have  held  that  there  was 
general  corruption  sufficient  to  invalidate  the 
election  and  cause  us  to  hold  that  axtensive 
corruption  did  prevail  in  the  whole  borough* 
I  do  not  think  tnat  oase  haa  been  made  out.  I 
should  like  to  say  a  few  words  upon  that  charse^ 
because  I  think  it  an  important  thing  to  be 
understood.  I  find  in  one  of  the  cases-^-in  the 
Beverley  ease  (20  L.  T.  Bep.  N.  8.  792;  1  O'M. 
A  H.  143) — the  late  Baron  Martin  laid  doWA 
the  doctrine  in  language  which,  if  literally  oon* 
strued,  would,  perhaps,  be  enough  in  this  case  to 
warrant  such  a  finding,  because  what  he  said  was 
this,  as  repo7>ted:  "If  a  judge  is  satisfied  that 
the  votes  of  a  considerable  number  of  peraoaa 
.  were  corrupted  and  bribed,  however  innocent  the 
candidate  may  be,  and  however  iinooimecied 
with  corrupt  practices,  the  eleetion  ui  void."  He 
does  not  define  what  he  means  by  the  word  "  con- 
siderable."  I  cannot  help  thinking  myself  that 
any  amount  of  corruption,  say  a  dozen  voters,  is 
in  any  case  considerable,  making  it  an  undesirable 
thing  to  have  occurred.  But  I  find  it  was  a  case 
in  which  1000  persons  out  of  2600  were  corrupted, 
and  a  case  in  which  in  the  municipal  election, 
immediately  before  the  Parliamentary  election, 
the  same  thing  was  done.  The  doctrine  is  laid 
down  differently  in  different  language  in  another 
case  in  the  same  volume,  the  Stafford  oam 
(21  L.  T.  Bep.  N.  S.  210;  1  O'M.  &  H.  290). 
Blackburn,  J.  says :  "  If  there  was  generii  cor- 
ruption, although  it  does  not  appear  to  have  been 
done  by  an  agent,  or  general  intimidation,  in  that 
case  by  the  common  law  the  election  would  not 
be  good.  It  is  difficult  in  this  case  to  say  whether 
it  was  of  sufficient  magnitude  to  amoont  to  that. 
That  must  depend  upon  the  circumstances  of  the 
I  case,  and  to  a  considerable  degree  mxm  the 
I  majority.    I  cannot  help  thinking  that  tnongh  it 
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might  be  considerable,  and  an  important  matter  > 
if  the  majority  of  twelve,  or  some  such  number  as 
that  were  obtained,  but  where  there  had  been  ten 
or  a  dozen  persons  concerned  in  bribery,  that 
certainly  cannot  be  true  in  the  case  where  the 
majority  is  as  large  as  sixty,  still  less  where  it  is 
as  large  as  100,  or  still  less  if  a  1000  or  more. 
I  think  it  must  also  depend  npon  the  nnmber  of 
caaes  in  which  one  has  real  reasons  to  snspect  it 
has  been  snch  as  to  affect  probably  the  whole  of 
the  election.  If  we  held  that  bribery  was  so  rife 
that  there  probably  conld  not  be  a  Ifkir  election 
held  in  the  place,  then  they  would  haye  to  say  the 
election  would  be  voided,  snbjeot  that  is  only  to 
this,  that  in  the  election  in  which  we  found 
bribery  was  rife  we  should  find  that  that  bribery 
had  been  in  fevour  of  the  persons  who  had  been 
elected.  There  must  be  that  qualification  always. 
It  would  be  impossible  for  a  person  who  had  been 
&irly  elected  to  be  ousted  merely  because  his 
opponents  had  been  guilty  of  bribery.  Therefore 
toat  qualification  must  aJso  be  included.  Then, 
taking  the  case  of  general  treating,  there  are 
soanv  caaes,  and  I  need  not  go  into  them,  in  which 
similar  language  has  been  ubed.  There  is  the 
Drogheda  ease  (21  L.  T.  Rep.  N.  S.  402 ;  1  O'M. 
ft  M.  2d2),  in  which  Keogh,  J.  laid  it  down 
very  eloquently.  There  is  also  the  Bridgwaier 
eow  (1  O'M.  and  H.  li3),  in  which  Lord 
Blackburn  put  the  test  thus :  "  If  bribery 
or  corruption  of  such  an  extensive  character, 
though  not  shown  to  have  been  connected 
with  the  candidate  or  his  agent,  is  shown 
to  have  existed  as  not  to  make  the  election  a  &ur 
election,  then  the  election  will  be  voided."  In  this 
^articular  case  before  us,  at  one  stage  of  the  case 
Mr.  Matthews  tendered  evidence  that  persons 
going  about  to  solicit  votes  found  a  difficulty  to 
get  votes,  as  if  persons  were  standing  out  for 
taeir  votes,  and  found  a  difficulty  to  ^t  money. 
That  evidence  would  have  been  admissible  if  the 
persons  were  standing  out  for  monev  on  behalf 
of  one  side  only,  which  he  did  not  say  he  was  able 
to  prove.  Upon  the  whole,  I  think  he  exercised  a 
wise  discretion  in  not  pressing  that  evidence 
forther,  because  he  did  not  intimate  he  was  at  all 
able  to  make  out  a  case  as  to  that  which  ought  to 
be  required  before  that  part  of  our  duty  can  be 
acted  upon.  I  do  not  say  in  this  case  it  was  wholly 
unreasonable  to  insert  a  paragraph  in  the'  peti- 
tion, but  I  do  not  think  enough  was  provea,  or 
conld  be  proved,  to  void  the  election  on  that 
ground,  and  therefore  we  ought  not  to  hold  there 
has  been  anything  like  (general  briberv  or  treat- 
ing. [Fassmg  to  individual  cases,  the  learned 
niaice  dealt,  inter  alickt  with  the  following  case.] 
The  next  case  is  that  of  Ghirrard  and  Baxter — 
No.  4  in  the  particulars.  The  facts  seem  to  be 
these :  Baxter  was  a  freeman  living  at  Colchester. 
He  was  a  person  whose  parents,  or  whose  father, 
was  a  Conservative  in  politics,  and  who  miurht, 
therefore,  not  like  to  vote  for  the  Liberal  candi- 
dates. He  received  a  letter  from  Garrard,  who 
was  clearly  the  Liberal  affent,  asking  him  to  vote 
for  Messrs.  West  and  CoUings.  In  his  answer  to 
that  letter  Baxter  said :  "  The  loss  of  time  would 
he  so  much  that  I  shall  have  to  lose  a  day."  Then 
Garrard's  own  account  afterwards  was  that  he 
wrote  this  letter :  **  Dear  Friend, — I  have  received 
your  letter.  You  did  not  tell  me  where  I  was  to 
vote.  Please  write  and  tell  me.  I  am  not 
sore  that  I  shall  oome.  over,  as  the  Colchester 


election  is  the  day  before,  and  it  will  be  a 
loss  to  me,  and  I  cannot  afford  the  expense 
to  come  over."  Then  at  a  later  stage  of  the 
case,  when  Baxter  was  recalled,  he  said,  after  he 
had  had  time  for  reflection,  he  had  written  that 
the  loss  of  time  would  be  too  much,  and  the 
expense  would  be  too  much.  Now  the  reply 
which  he  received  from  Garrard  wc  Dave  not 
before  us  because  it  ban  been  lost,  but  I  thiuk  we 
have  a  pretty  good  opportunity  of  knowing  as 
nearly  as  possible  what  it  was.  There  are  three 
versions  given  of  it;  One  is  by  Baxter,  who  says 
it  was  this :  *'  Come  as  early  as  you  can,  and  vote 
at  the  polling  station  in  Cavendish-street,"  and 
then  he  said  the  lucre  would  find  its  way  to 
South-street.  Then  CoUings'  account  of  the  letter 
is  this :  **  I  believe  it  commenced  with  *  Dear 
friend,'  and  went  on  to  speak  with  reference  to 
his  expenses,  and  the  lucre  will  find  its  way  to 
South-street,  Colchester."  Then  Garrard's  own 
account  of  it  is  this :  "  In  reply  to  your  letter, 
you  vote  at  Cavendish-street  polling  station.  I 
should  advise  you  to  come  by  an  early  train  and 
return  at  once.  You  are  not  likely  to  be  seen  by 
vour  people,"  and  then,  in  the  mar^n  of  the 
letter,  there  was  —  '*Some  lucre  shall  find  its 
way  to  South-street."  Believing  all  these  versions, 
it  appears  to  me  the  most  favourable  construc- 
tion you  can  put  on  that  letter  is  that  "  money  to 
pay  your  travelling  expenses  will  be  sent  to  you 
if  you  come  to  vote  for  West  and  CoUings."  I 
cannot  see  that  there  is  any  less  construction  to  be 
put  upon  it  than  that.  If  you  put  any  other 
construction  upon  it  it  must  be  this — ^if  you  come, 
some  lucre,  an  indefinite  quantity  of  lucre,  will 
be  paid  to  you,  more  than  to  cover  your  expenses 
and  sufficient  also  to  cover  the  loss  of  time,  which 
Baxtt^r  had  himself  spoken  of  in  his  own  letter. 
That  would  make  it  a  worse  case.  Then  it  would 
come  clearly  within  the  definition  of  bribery  in 
the  Act  of  1854,  whereas,  on  the  other  hand,  that 
is  to  say  on  the  supposition  of  the  less  liberal 
meaning,  it  would  merely  be  an  offer  to  pay 
travelling  expenses,  and  it  would  no  doubt  raise 
the  questions  so  ably  argued  by  Mr.  Waddy. 
His  contention  was,  that  being  a  mere  offer  to 
pay  traveUing  expenses,  it  was  not  now  contrary 
to  law.  Now  (xarrard  himself  gives  his  own 
interpretation  of  it.  He  says  he  had  an  im- 
pression that  payment  of  wages  was  iUegal,  but 
ne  had  an  opinion  that  the  payment  of  travelling 
expenses  was  not  Ulegal.  But  the  case  really 
will  not  turn  upon  wnat  his  notion  may  have 
been.  If  he  made  the  promise  in  order  to  bring 
the  voter,  then  it  is  held  in  many  cases  that 
this  is  fatal  to  the  transaction.  Now,  in 
Cooper  and  Blade  (6  H.  of  L.  Cas.  747),  this 
matter  was  gone  into  in  the  House  of  Lords 
very  fully.  There  an  aijent  had  written 
to  an  out-voter,  asking  him  to  come  and 
vote  for  a  candidate,  and  giving  the  name  of 
the  candidate,  adding,  "  Your  railway  expenses 
wiU  be  paid."  Great  judicial  doubt  existea  as  to 
whether  this  could  be  construed  to  be  a  con- 
ditional offei^-an  offer  of  the  money  provided 
he  came — and  the  judges  differed  about  it, 
until  at  last  it  came  before  the  highest  tribunal. 
That  highest  tribunal  held  that  it  was  a  condi- 
tional promise  to  pay  the  raUway  expenses  if  he 
came  to  vote  for  the  candidate,  and  therefore 
they  held  that  there  had 'been  bribery  within 
sect.  2  of  the  Act  of  1854^  and  that  it  was  in  fact, 
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a  bargain  between  the  candidate  and  the  voter. 
No  one  has  suggested  that  if  there  was  a  pro- 
mise only,  there  is  no  legal  difference  between 
that  and  an  actnal  payment.  This  was  a  bargain 
similar  to  that  on  the  other  case,  eqniyalent  to 
saying  to  the  outer- voter,  "If  you  will  come  and 
vote  for  me,  I  will  give  you  money  for  paying  the 
expense  of  your  coming  to  vote."  It  is  said, 
however,  by  Mr.  Waddv  that  looking  at  the 
current  of  legislation  this  is  not  now  bribery. 
He  said  everything  in  that  view  he  possibly' could ; 
but  in  the  very  case  cited  by  Mr.  Waddv  (the 
Coventry  case,  20  L.  T.  Rep.  N.  S.  405 ;  1  6'M  & 
H.  109),  the  enactments  relating  to  the  mere  pay- 
ment of  expenses  which  are  to  be  considered  as 
altering  the  law  laid  down  in  Cooper  v.  Slade 
nhi  »«j).)  must  have  been  of  no  effect.  Willes,  J. 
lays  it  down  that  illegal  payment  would  void  the 
election,  so  that  the  election  will  be  void  if  a  pro- 
mise were  made  to  a  voter  as  an  inducement  to 
vote.  The  law  upon  this  subject  was  very  fully 
considered  in  the  Horsham  ca^e  (3  O'M.  &  H. 
64)  by  Quain,  J.  He  gave  a  complete  answer 
to  Mr.  Waddy's  argument.  In  that  case 
Quain,  J.  declared  the  election  voided  on 
account  of  bribery,  and  he  stated  the  law  as 
follows :  "  Upon  the  subject  of  travelling  expenses 
it  has  been  well  known  since  Cooper  v.  Sla^e  (uhi 
9wp),  where  the  judges  construed  the  letter  as  a 
promise  to  a  voter,  and  putting  that  construction 
upon  it,  it  was  decided  that  that  was  a  bribe. 
Every  payment  of  expenses,  though  fair  and 
reasonable,  to  a  voter  to  induce  him  to  vote  is 
bribery  within  the  meaning  of  the  Act;  there- 
fore as  a  proposition  of  law  the  offer  to  pay 
travelling  expenses  as  a  bribe  admits,  as  Lora 
Wensleydale  says,  of  no  doubt  whatever.  There- 
fore the  decision  in  Cooper  v.  Slade  (uhi  sup,)  and 
what  is  more  important  for  the  present  case, 
Willes,  J.*8  reference  to  the  subsequent  legis- 
lation which  followed  upon  Cooper  v.  Slade  (nhi 
8up.)y  remains  untouched."  That  being  the  law 
upon  the  matter,  that  was  followed  again  by  a 
decision  in  the  Bolton  ca^e  (31  L.  T.  Rep.  N.  S.  194 ; 
2  O'M.  &  H.  138).  The  Reform  Act  did  not  in  the 
slightest  degree  alter  the  doctrine.  It  is  clear 
the  legislation  has  not  altered  the  leading  doctrine 
in  Cooper  v.  Slade.  Although  paying  travel- 
ling expenses  is  merely  made  an  illegal  act  not  in 
itself  sufBcient  for  voiding  the  election,  yet  if  it 
is  a  promise  under  the  condition  that  the  voter 
should  come  up  to  vote  it  becomes  bribery  within 
the  meaning  of  the  Corrupt  Practices  Act,  sect.  2. 
That  is  a  complete  answer  at  once  to  everything 
to  be  said  on  the  subject,  and  disposes  of  the  able 
argument  by  Mr.  Waddv.  That  was  a  case 
decided  in  1875,  long  after*^the  Act  of  1868,  and  1 
cannot  find  anything  in  subsequent  legislation  to 
alter  the  law  as  laid  down.  We  must  therefore 
hold  that  Garrard,  an  undoubted  agent  of  the 
respondents,  did  an  act  which  comes  within  the 
definition  of  bribery,  and  that  compels  us  to  hold 
that  the  election  of  t  lie  respondents  is  void .  I  wish 
I  could  say  this  was  the  only  case  of  bribery  proved 
bv  agents  of  the  respondents.  There  are  some 
charges  of  the  kind  besides  those  which  depend 
upon  Mickleburgh's  evidence,  as  to  which  1  can- 
not affirmatively  say  they  are  made  out  to  my 
satisfaction.  The  worst  of  these  cases,  look- 
ing^ at  the  influence  and  position  of  the  man, 
is,  in  mj  judgment,  the  case  of  Robert  Norton. 
I  find  it  impossible  to  put  together  the  facts 


proved  with  regard  to  Robert  Norton  withont 
coming  to  the  conclusion  thai  he  was  enga^  in 
acts  of  oribery.  Then  as  regards  illegal  practices,  I 
am  sorry  to  say  I  cannot  accept  the  story  he  told  as 
to  his  relation  with  the  muscular  men  headed  by 
Gunnas  true.  The  evidence  of  Henry  Gunn  is  irre- 
concilable with  the  account  given  by  the  men  be 
employed,  none  of  whom  said  they  were  employed 
either  to  protect  himself  or  his  brother,  but  whose 
business,  according  to  Mr.  West  and  Mr.  Collings' 
own  evidence,  was  necessary  work — ^viz.,  to  keep 
order,  and  to  secure  a  fair  hearing  for  Messrs. 
West  and  Ceilings.  Therefore,  I  think,  Norton 
must  be  reported  for  ill^al  practices.  This  brings 
the  matter  to  the  question  as  to  whether 
the  emplo3rment  was  illegal,  which,  by  sect  11, 
sub-sect.  3,  voids  the  election.  Mr.  Waddy 
contended  that  no  result  followed;  but  I  have 
come  to  the  decided  opinion  that  sect.  28  of 
the  Act  applied  to  such  a  case,  and  one  of  the 
main  objects,  viz.,  to  prevent  outrageous  expen- 
diture at  elections,  would  be  defeated  if  we  said 
otherwise.  I  agree  with  Mr.  Coward  that  this 
was  really  a  question  of  fact.  It  is  important 
that  it  should  do  understood  as  a  matter  of  law 
that  if  any  agent  chooses  to  spend  money  in  the 
promotion  of  his  candidate's  return,  such  %  system, 
if  adopted,  will  be  fatal  to  the  candidate  who  rae- 
ceeds  by  himself.  My  brother  Cave  will  enter 
more  fully  into  this  part  of  the  case,  which 
to  my  mind  is  very  clear.  John  Stroulger 
has,  I  think,  been  clearly  proved  to  have 
offered  money  for  his  vote  to  Thomas  Harvey, 
and  to  have  paid  money  after  voting  to 
George  Suckling — he  was  a  confederate  of  Robert 
Norton's.  He  gave  a  shuffling  and  untrue  account 
of  himself,  and  we  shall  be  bound  to  report  him, 
and  not  grant  his  certificate.  William  Abbott's 
case  is  a  very  peculiar  one.  He  was  evidently  a 
man  of  some  influence — a  man  whom  it  was  con- 
sidered desirable  to  get  hold  of.  It  is  unnecea- 
sary  to  pursue  his  unsavoury  coarse.  We  see 
him  threatening  Mr.  Beaumont  unless  he  gave 
him  employment.  We  see  him  paying  monejr  to 
Taylor  and  Bioomfield,  and  we  see  him  accepting 
a  sovereign  from  old  Dalby.  He  then  changea 
over  from  yellow  to  blue.  It  is  quite  dear  we 
should  be  neglectinir  our  duty  if  we  did  not  report 
him,  and  I  cannot  help  thinking  we  should  not  be 
ioing  our  duty  if  we  did  not  refuse  to  grant  him 
his  certificate.  With  regard  to  William  John 
Dalby,  it  was  my  impression  that  he  also  was, 
daring  the  early  portion  of  the  day,  working  for 
the  side  contrary  to  that  which  his*  father  nsnaUy 
supported,  and  that,  fearing  that  he  would  incur 
the  wrath  of  his  father,  he  became  an  enthusiastic 
blue  again ;  but,  after  the  evidence  sriven  yestei^ 
day,  I  do  not  think  I  should  be  justified  in  draw- 
ing that  conclusion,  and  in  holdmg  him  ^ilty  of 
bribery  on  the  evidence  of  such  an  unsatis&ctory 
witness  as  Robert  Bennett.  As  regards  Isaac 
Dalby,  he  has  done  hinL^^elf  honour,  because  he 
told  us  the  whole  truth.    He  has  been  guilty  of 

fiving  a  sovereign  to  William  Abbott,  to  induce 
im  to  get  votes.  He  will  be  reported,  bnt  be 
will  get  his  certificate.  Henry  Gunn  most  also 
be  i*eported  for  having  given  money  to  several 
chuckers  out.  This  witness's  evidence  was  so 
unsatisfactory  that  there  was  some  doubt  as  to 
whether  he  ought  to  receive  his  certificate,  and 
even  now  I  have  great  doubts  whether  he  has  told 
us  all  he  knows  about  the  matter,  but  I  think,  on 
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the  whole,  he  has  told  ns  the  truth  as  regards  the 
main  question,  and  therefore  think  he  shonld  be 
reported,  but  should  receive  his  certificate. 
Henry  Norton  and  William  Green  must  also  be 
reported  for  illegal  practices,  and  here  also  I 
have  oonsiderable  doubt  whether  the  court  ought 
to  grant  them  their  certificates.  The  only  ground 
on  which  I  consented  to  ^rant  them  their  certi- 
ficates is  this :  that  I  thmk  on  the  whole  it  is 
expedient  that  the  certificate  should  be  granted, 
if— even  reluctantly — on  the  main  question  the 
truth  is  told.  With  regard  to  Bennett,  it  is  a 
miserable  spectacle,  and  it  is  not  agreeable  to 
find  people  guilty  of  illegal  acts  on  such  testi- 
mouy.  But  lie  is  just  such  a  man  as  William 
Abbott  was  set  to  catch.  Bennett  will  be  reported, 
hut  I  think,  on  the  whole,  he  is  entitled  to  his 
certificate.  On  George  Suckling's  case  I  now  say 
no  more  than  that  I  propose  to  adopt  the  same 
course  to  him.  Robert  Abbott,  I  thinlc,  has  been 
prored  to  haye  accepted  money  for  his  vote  from 
William  Abbott.  About  Walter  Double — he  also, 
I  think,  should  be  reported,  and  as  to  his  certifi- 
cate I  have  had  more  doubt ;  but  on  the  whole  I 
should  place  him  in  the  same  position  as  Henry 
Norton  and  William  Green,  and  I  should  not 
refuse  his  certificate.  The  only  other  matter,  I 
imagine,  is  the  case  of  Noyes.  I  mention  this  for 
the  purpose  of  saying  that,  though  at  first  sight  it 
looked  Tery  mysterious,  and  perhaps  suspicious,  I 
entirely  accept  Mr.  Collings  s  explanation  of  the 
matter,  and  believe  that,  so  far  from  it  having 
heen  done  with  any  corrupt  motive,  it  was  a 
course  adopt^Bd  for  the  purpose  of  putting  down 
bribery.  With  regard  to  the  401.  paid  to  rTash,  I 
am  not  of  opinion  that  it  should  oe  taken  notice 
of  now,  but  I  think  it  would  be  dangerous  to  adopt 
that  course  in  future — ^the  course  of  returning  a 
lump  sum  instead  of  giving  detailed  statements. 
As  to  the  costs,  I  see  no  reason  to  depart  from 
the  general  rule,  where  no  imputation  of  unfair- 
ness on  the  part  of  the  petitioners  is  alleged,  to 
order  the  unsuccessful  party,  in  this  case  the 
respondents,  to  pay  the  costs. 

Cats,  J. — ^The petition  allegps  that,  at  the  election 
held  on  the  25th  Nov.  last,  the  respondents  were, 
by  their  agents,  guilty  of  bribery,  treating,  and 
undue  influence,  and  either  by  themselves  or 
their  agents  guilty  of  illegal  practices.  The  peti- 
tion also  alleges  the  existence  of  general  bribery, 
treating,  and  intimidation.  The  last  allegation 
may  he  disposed  of  at  once.  There  is,  in  my 
judgment,  no  evidehce  of  any  such  general  cor- 
ruption or  intimidation  as  would  void  the  election 
at  common  law.  It  is  necessary  to  say  a  few  words 
about  the  machinery  of  the  election.  So  far  as  I 
am  able  to  discover,  in  each  ward  there  was  in 
existence  before  the  contest  began  what  was 
called  a  ward  council  of  the  Liberal  Association, 
consisting  of  a  chairman,  secretary,  and  thirty 
members.  On  the  approach  of  the  election,  the 
individual  members  of  the  council  in  each  ward 
conducted  and  managed  the  affairs  in  that  ward. 
In  St.  Clement's  Ward  James  Stevens  Garrard 
conducted  the  election,  and  Robert  Norton, 
Henry  Norton,  Ellinger,  and  William  Turner, 
were  members  of  the  council,  and  undoubted 
agents  of  the  respondents.  As  to  Robert  Norton 
in  particular,  it  was  clear  that  he  was  in  posses- 
sion of  a  fund,  part  of  which  he  devoted  to  the 
payment  of  persons  for  keeping  order  at  the 
respondodts'  meetings.    This  part  of  the  case  is 


surrounded  with  mystery.    It  is  however  ascer- 
tained sufficiently  for  the  present  purpose  that 
Robert  Norton  directed  Gunn,  a  person  of  am- 
biguous character,  to  get  persons  for  the  purpose 
of  keeping  order  at  the  meetings  of  Messrs.  uol- 
lings  and  West.  Gunn  engaged  a  number  of  men, 
some  of  whom  were  voters,  to  attend  meetings  on 
the  16th,  17th,  18th,  19th,  20th,  21st,  and  28rd 
Nov.,  and  paid  them  half-a-crown  each  for  their 
services,  and  these  men  were  also  engaged  on  the 
polling  day  for  purposes  not  clearly  ascertained, 
and  were  paid  various  sums  ranging  from  half-a- 
crown  to  seven  shillings.     Some  of  the  men  were 
paid  to  attend  meetings  and  keep  order,  on  more 
than  one  occasion.  They  went  to  the  Reform  Club 
and  were  treated  with  beer,  and  each  man  received 
Is.  4d.  or  l8,  6<2.    It  was  treated  as  a  &ct  that 
these  men  were  employed  to  keep  order  and  turn 
out  people  who  made  a  disturbance.   Mr.  Waddy, 
in  opening  the  respondents'  case,  said  there  were 
disturbances  at  the  Liberal  meetings,  at  those  in 
favour  of  Messrs.  Collings  and  West ;  that  their 
voices  were  drowned  and  the  meeting  broke  up, 
that  shouts  of  "the  cow'*  were  raised,  and  it 
became  inipossible  to  obtain  a  hearing.    Upon' 
that   Mr.  Waddy  said  some   of  the   mends  of 
Messrs.  Collings  and  West  determined  to  put  a 
stop  to  this  disturbance.    Accordingly  Gunn  had 
monejr  given  him  sometimes   by  one  man  and 
sometimes  by  another  to  enable  him  to  bring  to 
the  meetings  a  number  of  men  to  keep  order. 
Mr.  Collings  in  his  examination  in  chief  spoke  as 
to   meetings  having  been  disturbed,  and  cries 
directed  at  him  about  the  cow  and  three  acres, 
and  also  as   to  having  seen  persons  who  were 
making  this  disturbance  turned  out.    A  person 
named  Nash,  the  secretary  to  the  Central  Com-, 
mittee  of  the  Liberal  Association  in  Ipswich, 
also  stated  that  he  understood  means  were  to  be 
taken  to  maintain  order  at  the  meetings,  and  that 
Gunn  attended  them  for  that  purpose.    When 
Robert  Norton  was  called,  however,  ne  started  an 
entirely  different  explanation,  namely,  that  Gunn 
and  his  assistants  were  employed  solely  to  defend 
him,  and  that  Norton  paid  for  their  services  out 
of  his  own  pocket.    Norton  was  a  workman  at  82. 
a  week.    Norton,  a  workman  at  3Z.  a  week,  stated 
that  he  was  unpopular  in  Ipswich,  and  it  was 
rumoured  he  was  a  marked  man,  that  his  brother 
Henry  had  been  knocked  about  at  previous  meet" 
ings,  and  had  engaged  Gunn  to  provide  men  for 
his  own  and  his  brother's  protection.    Norton 
said  he  had  sent  money  to  Gunn  at  different 
times  in  an  envelope  by  his  brother  Henry,  but 
did  not  tell  him  what  was  in  the  envelope,  wish- 
ing, he  said,  to  set  a  trap  for  the  men  who  had 
marked  him,  so  that  they  might  fall  into  the  trap 
and  get  well  recompensed,  and  if  he  had  told  his 
brother  he  might  have  talked  about  it  and  the 
other  men  got  to  know  about  it,  and  not  fall  into 
the  trap.    He  says  he  sent  61.  in  all  to  Ghinn. 
Gunn,  who  is  called  as  a  witness,  says  he  has  been 
employed  at  previous  elections  to  keep  order,  and 
that  at  this  last  election,  in  addition  to  51.  or  61* 
from  Norton,  he  received  71.  or  82.  from  a  stran^r, 
not  an  Ipswich  man,  for  the  purpose  of  keepmg 
order  at  all  the  meetings.    It  is  useless  to  trace 
further  back  rubbish  of  this  kind.    It  is  ubun- 
dantW^  clear  that  the  man  is  not  telling  the  truth, 
and  I  am  satisfied  there  was  a  secret  fund— r 
whence  and  from  whom  procured  I  know  not—? 
for  promoting  the  election  of  Messrs.  West  aa4 
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Collings,  of  the  ezistenoe  of  which  neither  they  ^ 
nor  Mr.  Jenriings  had  any  idea ;  that  this  fund 
was  under  the  control  of  Sk>bert  Norton — ^whether 
alone  or  with  others  I  know  not— and  that  it  was 
used,  among  other  purposes  which  we  have  heen 
unable  to  trace,  for  the  purpose  of  paying  the  men 
employed  by  Guun  to  keep  order  at  the  meetings 
of  the  respondents'  supporters.  It  is  obvious 
there  is  nothing  more  calculated  to  produce  cor- 
ruption than  the  existence  of  two  funds  for  the 
purposes  of  one  election — one  open  and  acknow- 
ledged, dispensed  by  the  election  agent  and  duly 
accounted  for  in  the  published  returns ;  the 
other  kept  secret,  dispensed  by  m  unsorupuloas 
man,  ana  not  accounted  for.  The  mere  fact  that 
tach  a  fund  was  in  existence  is  sufficiently 
indicative  that  it  was  to  be  applied  to  purposes 
which  would  not  bear  the  liffht,  and  demands  our 
most  careful  inquiry  into  the  conduct  of  Robert 
Norton,  and  I  proceed  therefore  to  investigate 
the  cases  in  which  he  is  implicated.  [Having 
done  so  his  Lordship  concluded :]  Robert  Norton 
had  at  his  disposal  a  secret  fund  of  unknown 
amount,  and  I  am  satisfied  that  he  disposed  of 
part  of  it  in  conjunction  with  William  Abbott 
and  John  Stroulger  in  bribing  voters  to  vote  for 
the  respondents.  I  next  come  to  Garrard's  case. 
We  have  not  before  us  the  text  of  the  letters 
which  passed  between  Garrard  and  Baxter. 
But  taking  the  versions  of  the  correspondence 
which  have  been  presented  to  us,  the  case, 
to  Toj  mind,  is  too  clear  for  argument.  The 
momise  to  pay  a  voter's  travelling^  expenses  for 
nim  to  come  and  vote  for  a  particular  candi- 
date at  an  election  has  always  oeen  regarded  as 
bribery  within  the  2nd  section  of  the  Act  of  1854, 
and  no  subsequent  statute  has  ever  thrown  the 
least  doubt  tipon  that  doctrine.  The  question  in 
Cooper  V.  blade  (ubi  9%tp.)  was  whether  the 
letter  in  the  case  did  amount  to  such  a  bargain, 
and  it  was  held  that  it  did.  The  expressions 
used  in  this  case,  whichever  version  is  taken 
of  the  letter,  are  far  more  indicative  of  a 
eorrupt  bargain  than  those  in  Cooper  v.  Blade 
{vhi  sup.).  To  my  mind  Baxter's  evidence 
was  correct,  and  after  that  the  respondents' 
eluuice  of  retaining  their  8eat«  was  hopeless.  I 
now  pass  to  the  cluurges  of  illegal  practices.  I  have 
already  dealt  with  the  facts  of  the  case,  and  I  shall 
merely  repeat  that  I  am  satisfied  that  Robert 
Norton  sent  and  Henry  Norton  took  money  to 
Henrv  Gunn  to  be  employed  by  the  latter  in  paying 
men  n>r  keeping  order  at  the  meetings  whicn  were 
addressed  bv  the  respondents  during  the  ten  days 
preceding  tne  polling  day.  Now,  as  to  the  law  of 
the  case.  I  entertain  no  doubt  that  if  a  man  was 
so  obnoxious  to  his  fellows  that  they  could  not 
resist  to  fall  upon  him,  and  do  him  an  injury 
whenever  they  met  him,  even  at  a  public  meeting 
at  which  otherwise  they  would  Dave  behaved 
themselves  in  an  orderly  manner,  he  would  not 
be  guilty  of  an  illegal  practice  if  he  were  to  pay 
men  to  protept  him.  But  I  think  in  such  a  case 
every  sane  man  of  the  same  opinions  as  himself 
would  advise  him  to  attend  tne  meetings  of  the 
opposite  parties,  and  not  those  he  favoured.  But 
it  the  man  desired  the  candidates  of  his  choice  to 
have  a  fair  hearing  at  their  meetings,  and  em- 
ployed others  to  put  down  the  disturbance,  the 
ease  is  a  very  different  one.  The  28th  section  of  the 
Act  of  1883  is  very  wide.  It  states  "  That  except 
{womises  by  or  in  pursuanoe  of  that  Act  no  pay- 


ment shall  be  made  by  a  candidate  at  an  election, 
or  by  any  agent  on  behalf  of  the  candidate,  or  by 
any  other  person,  at  any  time,  in  respect  of  anj 
expense  incurred  on  account  of,  or  in  respecc  of 
the  conduct  and  management  of  such  etection 
otherwise  than  by  or  through  the  election  ageut" 
Mr.  Waddy  has  contended  that  the  words  "  on 
account  of    were  Qualified  to  "  in  respect  of,"  and 
that  the  sentence  snould  read,  "  expenses  iocurred 
on  account  of  the  conduct  and  management  of  the 
election  or  in  respect  of  the  conduct  and  manage- 
ment of  the  election."    I  cannot  accede  to  this 
view,  but  I  will  pass  bv  it  for  one  moment.    Mr. 
Waddy  next  contended  that  expenses  incurred  on 
account   of    the   conduct    or    management    of 
an   election  coold  only  apply  to   the  election 
agent;   and,  secondly,  that  the  section  did  not 
fSect  the  payment  by  persons  other  than  the 
election  agent.    This  view  is  at  once  disposed  of 
by  the  proviso  which  excepts  from  the  opera^on 
of  the  section  any  sums  legally  incurred  d^  him- 
self, which  shows  that  but  for  the  proviso  all 
expenses  incurred  by  any  person  wnatever  in 
respect  of  the  conduct  or  management  of  the 
election  would  be  within  the  section.    The  excep- 
tions are — ^first,  because  they  are  small ;  secondly, 
Icjgal ;  thirdly,  incurred  by  the  party  paying  them 
himself;  fourthly,  not  repaid  to  nim.     All  ex- 
penses paid  on  account  of  the  conduct  or  manage- 
ment of  the  election,  no  matter  by  whom  incurred, 
are  within  the  section.    It  is  impossible  to  giye 
to  the  words  "incurred   on  account  of   or  in 
respect  of  the  conduct  or  management  of  the 
election  "  one  sense  when  incurred  by  the  agent 
himself,   and  another  sense  when  incurred  by 
someone  else;  and  the  only  consistent  interpre- 
tation is  that  those  expenses  which  have  been 
incurred  by  the  election  anient  himself,  and  have 
been  returned  by  him  as  incurred  in  respect  of 
and  on  account  of  the  conduct  and  management 
of  the  election  are  equally  within  the  28th  section, 
whether  incurred  by  the  election  afient  or  another 
person.    If  the  expenses  incurrea  by  A.  B.  are 
such  that  if  incurred  by  the  election  agent  they 
would  have  been  illegal,  or  if  incurred  by  the 
election  agent  they  would  have  been  legal,  then 
also  they  are  within  the  section,  and  payment  of 
them  by  A.  B.  is  an  illegal  practice  unles<i  they  are 
(I)  small,  (2)  legal,  (3)  paid  out  of  his  own  moneyt 
and  (4)  not  repaid  to  nim.    Robert  Norton  sent 
money  to  Gunn  to  pay  roughs  to  keep  order. 
Such  a  payment  must  have  been  retumea  by  him 
as  part  oi  the  expenses  of  *the  election.    It  is 
incurred  by  him  to  enable  the  arguments  of  the 
candidates  to  reach  the  ears  of  the  audience, 
which  they  would  not  have  done  if  the  meetini; 
was  disturbed  or  broken  up  by  violence.    It  is 
as  much  his  expense  as  the  printing  and  dis- 
tributing a  written  address.     By  sect.  17,  no 
person  may  for  the  purpose  of  promoting  the 
return  of  a  candidate  be  employed  for  pavment 
for  any  purpose  except  within  the  first  ana  third 
schedule  of  the  Act.    These  expenses  fall  within 
the  section,  and  are  not  excepted  by  the  proviia 
I  agree  with  Mr.  Waddy  in  his  dennnciation  of 
tyranny,  which  it  was  quite  refreshing  to  listen 
to,  and  if  a  person  knows  that  he  was  personally 
so  unpopular  that  his  presence  excites  a  tumult, 
the  question  is  if  he  is  justified  in  going  to  a 
meetmg.    That  is  not  the  case  we  have  to  desl 
with.    It  is  monstrous  that  those  who  cannot 
possibly  understand  the  arguments  of  the  speaker, 
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BhonldpTOvent  those  who  cau,bat  the  LegiBlatare 
says  that  must  not  be  pat  down  by  violence.  It 
is  A  practice  which  would  soon  calminate  in 
levying  black  mail  on  ouididatea  and  their  sup- 
porters. In  my  judgment  there  could  be  no 
objection  to  the  employment  of  unpaid  volunteers 
on  this  account,  and  where  disturbances  are  ap- 
prehended it  might  be  a  wise  proceeding  to  have 
them  sworn  in  as  special  constables.  But  I  must 
deprecate  in  the  strongest  pos^sible  manner  so 
omnanly  a  proceeding  as  to  pay  roughs  to  keep 
them  quiet,  and  allow  meetings  to  be  held.  To 
come  back  to  the  case  before  us,  Robert  Norton 
funished  a  portion  at  least  of  the  money  used  by 
Gonn  out  of  some  fund  over  which  he  had  the 
control,  and  Henry  Norton  carried  this  portion 
to  Gunn.  This  money  was  to  be  paid  to  Gunn, 
who  distributed  it  amount  the  roughs.  Green, 
whose  proceedings  in  trying  to  keep  order  were 
so  distorted  and  exaggerated  by  Mr.  Waddy's 
yivid  imagination,  was  well  aware  of  the  practice, 
and  on  an  emerg^ency  gave  the  roughs  money  to 
attend  two  meetings,  TOsides  treating  them  on 
numerous  occasions.  In  my  judgment,  though 
in  different  degrees,  these  persons  had  both  been 
gniltv  of  an  illegal  practice.  As  to  Mr.  Nash,  1 
am  of  opinion  that  the  contract  with  him  was  a 
contract  for  and  a  payment  of  a  legal  expense 
within  part  3  of  the  first  schedule,  and  was  not, 
as  was  contended  by  Mr.  Matthews,  substantiallv 
the  employment  of  Nash's  clerks.  T  abo  think 
that  M:r.  K'oves  had  nothing  to  do  with  any 
corrupt  or  illegal  practice.  As  to  the  respon- 
dents themselves,  I  am  satisfied  that  both  of  them 
and  their  election  agent  did  take  all  reasonable 
means  to  avoid  corrupt  and  illegal  practices, 
and  sincerely  desired  that  the  election  should  be 
pore.  The  law,  however,  makes  them  responsible 
for  corrupt  acts  bv  their  agents,  Gkkrrard  and 
Bobert  Norton,  and  for  illegal  acts  by  Robert 
Norton  and  Henrv  Norton,  and  consequently  the 
election  must  be  declared  void.  As  to  the  preva- 
lence of  corrupt  or  illegal  practices,  whatever  I 
may  suspect — and  I  refer  here  to  the  statement 
made  by  Mr.  West  and  Mr.  CoUings  as  to  their 
behef  that  corrupt  practices  ha^  extensively 
preyailed  at  the  last  election — there  is  nothing 
proved  before  us  which  would  justify  me  in  saying 
that  we  have  reason  to  believe  tlmt  corrupt  or 
illegal  practices  had  prevailed  extensively  at  the 
last  election. 

Solicitors    for   the   petitioners,  Ja$9elyn   and 
Sbat. 
Solicitors  for  the  respondents,  F,  B.  Jenningg. 


BARBOW. 

Mofnh  17, 18, 19,  20, 22,  23,  an(2  24, 18S6. 

(Before  Fnu>  and  Dat,  JJ.) 

ScHiniDBB  V.  DuiiCAir.(a) 

FanKameniary  dedion-^IUegal  employment — Pay- 
mart,  iohat  U -^  Befreghmenta  —  uorrupi  and 
IUmoL  Fraeticee  Preveniion  Act  1883— $ed«.  17 
011464. 

B,amd  hU  agenig  gave  graiuiioue  refreahmeni  to 
certain  pereone  aMed  "  workers  "  aia  parliament 
tery  deetion  ai  tohid^  D.  tmw  a  eandiaaite. 


(tti  Bf^ortKi  bf  J.  S.  yoNBRt  Iia>«  BsRiilw-al-JLnr. 


HMf  that  this  toas  cm  tUegal  employment  wUikm 
sect.  17  of  the  Act  above  named,  and  rendered  the 
election  of  D,  void. 

This  was  the  petition  of  Mr.  H.  W.  Schneider, 
the  Conservative  candidate  for  Barrow  at  thib 
election  of  1885,  against  the  return  of  Mr.  David 
Duncan.  The  petition  contained  the  usual  allega* 
tions,  but  the  principal  question  in  the  case  was 
whether  or  no  it  was  an  iUegal  practice,  under 
the  Parliamentary  Election  (Corrupt  and  Illegal 
Practices)  Act  ifeS,  to  provide  refreshments  for 
*•  workers  "  at  the  election  free  of  charge. 

Sect.  17  of  the  Act  provides  that  no  person 
shall,  for  the  purpose  of  promoting  or  procuring 
the  election  of  a  candidate  at  any  election,  be 
engaged  or  employed  for  payment  or  promise  of 
payment  for  any  purpose  or  in  any  capacity 
whatever,  except  for  any  purposes  or  in  any 
capacities  mentioned  in  the  first  or  second  part 
of  the  first  schedule  to  the  Act,  &c.,  and  in 
sub-sect.  2,  subject  to  such  exceptions  as  may  be 
allowed  in  pursuance  of  the  Act,  if  any  person 
is  engaged  or  employed  in  contravention  of  this 
section  either  before,  during,  or  after  an  eleotion« 
the  person  engaging  or  employing  him  shall  be 
gailty  of  an  illegal  employment,  and  the  person 
BO  engaged  or  employed  shall  be  guilty  of  an 
illegafemploy  ment  if  he  knew  that  he  was  engaged 
or  employed  contrary  to  law. 

It  appeared  from  the  evidence  that  upon  the 
suggestion  of  his  *' consulting  committee/'  and 
acting  under  the  advice  of  his  agent  Mr.  Gamett, 
Mr.  Duncan  provided  refreshments  in  various 
forms  for  a  number  of  "  workers  "  at  the  election, 
and  it  appeared  further  that  a  principal  part  of 
the  duties  of  these  workers  was  to  bring  up  voters 
to  the  poll. 

Henry  Matthews,  Q.C.,  Murphy,  Q.C.,  and 
Oraham  for  the  petitioner.— ^he  giving  of 
refreshments  is  a  contravention  of  sect.  17.  It 
is  immaterial  whether  money  or  refreshments  are 
offered  as  remuneration  to  workers,  and  there  is 
evidence  to  show  that  in  this  case  refreshments 
were  given  to  persons  who  were  not  in  anv  true 
sense  *'  workers."  The  sole  question  is  wnether 
these  refreshments  were  given  with  the  view  of 
influencing  the  election.  In  any  case  the  employ- 
ment of  "f  etchers  up,"  as  persons  who  are  employed 
to  hurry  voters  to  the  poll  are  called,  is  a  dangerous 
custom. 

8.  Pope,  Q.C.,  Kennedy,  Q.C.,  Coward  and 
Duncan,  for  the  sitting  member. — ^The  real  ques- 
tion is  one  of  motive.  We  never  made  any 
concealment  of  the  fact  that  refreshments  were 
to  be  provided,  but  they  were  only  provided  to 
voters,  and  it  is  impossible  to  hold  that  the  pro- 
visions made  for  voters  were  corrupt  unless  tnej 
were  made  with  a  corrupt  motive,  and  with  the 
object  of  inducing  and  influencing  voters. 

A.  B,  KeUy  for  the  Director  of  Public  Prosecu- 
tions. 

Field,  J.  (after  reviewing  the  facts  as  above).— 
The  principal  Question  here  is  concerned  with 
the  provision  ot  refreshments,  and  I  may  say  at 
once  that  I  have  had  ^reat  difficulty  in  malong 
up  my  mind  whether  it  is  not  my  duty  to  say 
that  this  comes  within  the  definition  of  a  corrupt 

1>ractice.  Under  circumstances  which  have  been 
aid  before  us  at  great  length  there  was  a  meeting 
called  at  the  Central  HaU,  and  a  discussion  took 
place  between  Mr.  Duncan  and  his  supporters,  or 
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some  of  his  supporters,  upon  the  question 
whether  refreshments  should  or  should  not  be 
provided  to  workers  and  other  persons  who  might 
be  ready  to  render  assistance  on  the  polling  day. 
The  result  of  the  discussion  was  that  the  persons 
who  left  the  hall  on  that  day  certainly  left  it 
under  the  impression  and  with  the  assurance  that 
they  would  be  provided  with  refreshments.  It  is 
said  that  Mr.  Schneider  was  described  as  stingy 
and  penurious,  but  what  would  the  voters  gene- 
ralljr  have  said  if,  after  the  assurance  which  they 
received  at  the  Central  Hall,  Mr.  Duncan  had 
not  provided  any  refreshments?  They  would 
have  said,  in  effect,  that  he  was  guilty  of  a  breach 
of  faith,  and  a  breach  of  contract.  Now  the 
essential  meaning  of  a  contract  is  in  reality  a 
very  simple  matter,  and  it  is  easy  for  a  contract 
to  be  entered  into  without  any  definite  stipula- 
tion in  writing,  or  any  express  statement  in 
words.  Under  the  circumstances  of  the  present 
case  I  am  driven  to  the  conclusion  that  there  was 
on  this  occasion  an  employment  of  these  men, 
and  that  it  was  an  employment  for  payment 
within  the  meaning  of  sect.  64,  which  provides 
that  the  expression  "payment*'  shall  include 
any  pecuniary  or  other  reward;  and  that  the 
expressions  "  pecuniary  reward  "  and  .  "  money  " 
shall  be  taken  to  include  any  office,  place,  or 
employment,  and  any  valuable  security  or  other 
emiivalent  for  money  and  any  valuable  con- 
sideration. I  am  therefore  compelled  to  come  to 
the  conclusion  that  it  will  be  our  duty  to  report 
to  the  Speaker  of  the  House  of  Commons  that 
there  have  been  illegal  payments  and  illegal 
employments  by  the  sitting  member  and  his 
agents.  It  has  been  argued  that  the  evidence 
snows  that  this  practice  was  corrupt  on  the  part 
of  Mr.  Duncan  and  his  agent,  bpt  1  am  unable  to 
come  to  that  conclusion.  There  seems  to  have 
been  no  secrecy  about  the  thing ;  it  was  done  in  a 
perfectly  open  manner,  and  Mr.  Schneider's  own 
canvassers  went  regularly  into  Mr.  Duncan's 
committee-rooms  in  order  to  see  what  was  being 
done.  Now  we  must  not  impute  crime  to  a  man 
if  his  conduct  is  such  that  a  less  serious  con- 
struction maj^  reasonably  and  consistently  be 
placed  upon  it,  and  for  this  reason  I  cannot 
under  the  circumstances  come  to  the  conclusion 
that  the  conduct  of  either  Mr.  Dunc4Ui  or  Mr. 
Gramett  was  corrupt  in  the  sense  understood  by 
the  statute. 

Day,  J. — It  is  unnecessary  for  me  to  review  the 
evidence  further,  and  I  have  only  to  add  that,  in 
my  opinion,  the  evidence  shows  clearly  that  for 
the  purpose  of  promoting  the  election  of  Mr. 
Duncan,  persons  were  employed  for  payment  in 
ways  other  than  those  which  are  provided  by  the 
Act.  Such  an  employment  is  an  illegal  employ- 
ment, and  the  payments  made  in  consideration 
for  it  are  illegal  payments.  It  is  impossible, 
therefore,  to  avoid  the  conclusion  that  there 
have  been  illegal  practices  on  the  part  of  the 
sitting  member  and  his  agent  which  necessarily 

render  his  election  void.  ^  t  j  >    7 

Order  accordingly. 

Solicitors  for  the  petitioner,  Dawes  and  Son, 
Solicitors  for  the  respondent,   Warriner,    for 
Qaniett,  Barrow 


NOBWIOH. 

March  17  and  24, 1886. 
(Before  Denman  and  Cave,  JJ.) 

BiRKBECK  AND  OTHERS  V.  BULLARD.  (a) 

Parliament  ai'^f  election — Bribery — Single  coje— 
Election  void — Agency — Eridence  of — CoMdi' 
datffre,  ichat  ie-'^Treating,  what  ie^-^Briberjf'  * 
Diecretio^i  of  court — Costs, 

A  single  case  of  hrihery  by  an  agent  renders  an 
election  void, 

A  circular  letter  addressed  by  a  candidate  to  his 
constituents  must  not  be  interpreted  unth  the  same 
strictness  as  a  commercial  document. 

Where  a  meeting  is  held  or  otlier  expenses  are 
incurred  with  the  object  of  indiming  a  person  to 
become  a  rundidate  at  an  election,  the  quesOon 
whether  the  costs  of  the  meeting  and  other  expenses 
are  ^* election  expenses^*  is  one  which  must  he 
answered  in  relation  to  tlie  particular  cimini- 
stances  of  the  case. 

Treating  is  not  the  entertainment  of  equals  hy 
eaualSf  but  of  an  inferior  by  a  stiperior  tcith  the 
ooject  of  securing  the  goodwill  of  the  inferior  (per 
Cave,  J.). 

Where  the  petitioner  makes  out  a  prima  fade  case 
of  agency,  it  must  be  accepted  unless  rebutted  by 
the  respondent. 

In  a  case  where  bribery  is  proved  the  court  Jias  no 
power  to  report,  under  sect,  22,  that  the  offence 
is  of  a  trivial  nature  and  ought  not  to  void  the 
election. 

An  overloaded  petition  will  be  visited  with  costs, 
even  if  it  is  successful. 

This  was  the  petition  of  Henry  Birkbeck  and 
others  a^inst  the  return  of  Mr.  Harry  Bullard 
for  the  city  of  Norwich  at  the  General  Elecnon 
of  1885.  The  petition  alleged  corrupt  practices 
by  tie  candidate's  agents  and  other  persons  on 
his  behalf,  the  said  corrupt  practices  being 
bribery,  treating,  undue  influence,  and  procuring 
personation,  and  also  illegal  practices  of  varioas 
kinds,  the  principal  illegal  practice  alleged  being 
a  false  return  of  election  expenses. 

A  question  of  some  importance  arose  under  the 
following  circumstances.  Mr.  Bullard  was  un- 
willing to  stand  as  a  candidate,  and  on  Aug.  12  a 
meeting  was  held  with  the  obj'HSt  of  inducing 
him  to  stand.  The  meeting  was  successful  in  i$6 
object,  but  the  expenses  thereof  were  not  returned 
as  election  expenses. 

Arthur  Charles,  Q.C.,  B.  T.  Beid,  Q.C.,  and  the 
Hon.  Marh  Napier  for  the  petitioners. 

Chilly,  Q.C.,  Blofield,  and  Denman  for  the 
respondent. 

SUls  for  the  Director  of  Public  Prosecutions. 

The  facts  and  arguments  sufficiently  appear  in 
the  judgment  of  the  court. 

Dek  V  AN,  J . — It  is  now  my  duty  to  give  j  udgment 
The  petition  charged  a  great  many  electoral 
offences,  of  corrupt  and  illegal  practices,  arising 
both  under  the  Act  of  1868  and  of  1883,  against  s 
great  many  persons.  I  think  it  right  at  tlie 
outset  to  say  that  this  petition,  especially  when 
coupled  with  the  particulars,  nas  gathered 
together  a  great  many  more  charges  than  there 
was  any  reasonable  ground  for  making,  and  a 
great  many  charges  of  which  it  is  enou^  to  say 

(a)  Btpoiled  I7  J..JB.  yiMQin,  Siq.,  BsalsMistAhkw, 
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that  they  seemed  to  hare  been  made  upon  no 
foundation  at  all,  or  npon  no  snffioient  foondation. 
In  the  particulars  delivered  I  find  no  less  than 
fift}-two   caMS   of  bribery,    sixty-six    cases    of 
treating,  two  of  undue  influence,  of  which  last 
we  had  no  proof  given.    Of  the  oases  of  bribenr, 
ver7  few  were   relied   upon    seriously  by  Mi. 
Charles,  except  with  reference  to  one  sweeping 
charge  of  bnbeiy-^the  allegation  that  a  great 
many    people   were    bribed  by   the   acts    con* 
nected  with  the  transactions  of  the  12th  Oct. 
There  were  no   less  than  sixty-six  charges  of 
treating,   of   most  of  which  we  had  either  no 
evidence  at  all,  or  evidence  of  a  very  unreliable 
character.    With  regard  to  illegal  practices  we 
had  chaises  laid  under  every  section    of   the 
Corrupt  Practices  Act,  as  to  some  of  which  no 
particulars  have  been  given,  and  where  parti- 
culars have  been  given  very  small  proof  has  been 
brought  forward.  No  elected  candiaate  could  look 
upon  Buoh  a  petition  otherwise  than  as  a  very 
serious  attack  on  his  seat.    When  we  come  to 
the  evidence  in  the  case,  the  charges  seriously 
relied  npon  by  the  learned  counsel  were  charts 
of  bribery  by  agents  of  the  candidate,  of  treatmg 
by  agents,  of  payment  of  monevs  in  respect  of  the 
conduct  and  management  of  tne  election  by  the 
B^nts  of  the  candidate  otherwise  than  through 
his  election  agent,  charges  of  a  false  declaration 
bj  the  election  agent  as  to  expenses,  of  unlawful 
use  of  committee-rooms,  of  an  improper  descrip- 
tion of  certain  clerks  and  messengers,  of  pay- 
ments illegallv  made  for  certain  newspapers — 
these  are  all  tne  charges  in  the  petition  on  which 
there  has  been  serious  reliance  lor  the  purpose  of 
showing  that  the  election  was  void.  I  wiU  first  deal 
with  the  charges  of  bribery,  as  being  the  most 
serious  charges  in  any  petition  where  they  are 
made  at  all ;  and  first,  I  will  take  the  all^;ation 
of  the  bribing  of   Charles  Wigger  by   Walter 
Banham  by  giving  him  2«.  or  2«.  6a.  on  the  election 
day  in  the  neighoourhood  of  the  polling  booth. 
It  was  hardly  contested  by  Mr.  Gully  that  if  the 
evidence  was  relied  upon  this  case  would  be  fat^ 
to  the  respondent's  seat.    Having  very  carefully 
read  more  than  once  every  piece  of  the  evidence, 
I  am  sorry  to  say  that  I  have  come  to  the  conclu- 
sion that  this  case  is  made  out,  and  that  there  is 
evidence,  which   we   should   have  no  right  to 
disbelieve,  of  bribexy  by  an  agent.    That  being 
so,  we  shall    be    bound   upon   that   to    report 
that  this  was  a  void  election.     Walter  Crane 
Was  a  man  who   at   the  time  was   endeavour- 
ing to  secure  purity  of  election,  and  he  swore 
positively  that  he  saw — he  could  not  say  2«.  or 
2«.  6d.,    but'  a   coin  of  that  kind — pass  from 
the   hands    of  Banham  to    Wigger,  and   what 
was   far   more   important,    said   he   overheard 
a  conversation  as  to  its  being  "  on  the  quiet," 
so  that  if  that  was  not  true  he  would  be  guilty 
of  the  most  wicked  and  deliberate  perjury.    If 
this   was  a  case  of  murder  they  were  dealing 
with,  a  jury,  after  being  properly  addressed  by 
the  judge,  who  found  a  verdict  of  not  guilty, 
would  return  a  wrong  verdict  and  contrary  to  the 
fact.    It  has  been  looked  upon,  and  justly,  as  a 
very  hard  thing  towards  a  candidate  that  his 
election  should  be  void  by  reason  of  an  act  such 
as  this.    But  looking  at  the  dicta  laid  down  in  the 
books  on  the  subject,  and  looking  at  them  anxious 
to  see  if  there  is  any  escape  from  the  conclusion, 
I  cannot  but  feel  that  this  act  was  a  serious  one 
Mia.  Oai.— Vou  XIV. 


as  regarded  its  effect  upon  the  election.  Lord 
Blackburn-— one  of  the  most  learned  judges  that 
ever  lived — has  laid  it  down  that  where  there  was 
but  one  isolated  act  of  bribery  proved  in  an 
election  petition,  there  the  court  ought  ta  be  more 
particular  in  going  upon  that  evidence,  and 
shrink  more  from  holding  that  the  election  was 
void.  My  view  of  that  is,  that  the  court  ought  to 
be  more  particular  in  seeing  that  agency  is 
established.  On  the  other  hand,  we  have  the 
strongest  expressions  by  our  predecessors  that  if 
an  act  of  bribery  by  an  agent  was  once  clearly 
made  out,  the  election  was  voided,  though  it  was  a 
single  case  and  it  was  clear  that  he  candidate  took 
steps  to  prevent  it.  That  view  was  clearly  laid 
down  by  Sir  Henry  Keating,  and  the  law  holds 
that  purity  of  election  is  more  important  than  the 
success  of  any  particular  person  in  his  candida- 
ture. There  remains  the  question  whether 
Banham  was  in  fact  an  agent.  Upon  that  I 
fear  the  evidence  was  too  clear  for  doubt. 
Upon  the  point  Banham  was  a  good  witness, 
and  he  admitted  that  he  was  in  the  committee- 
room,  that  he  had  cards  given  to  him,  and 
we  know  now  the  nature  of  those  cards — 
cards  to  be  used  on  the  polling  day  to  enable 
persons  to  go  round  soliciting  votes.  We  have 
evidence  which  we  cannot  resist,  that  he  was  a 
person  taking  an  active  part  in  the  election, 
though  he  was  probably  not  a  requisitionist,  not 
being  a  voter.  The  fact  that  he  was  not  a  voter 
really  makes  no  difference,  or  if  anything  makes 
the  thing  stionger,  as  it  shows  his  anxiety  to  take 
part  in  the  election,  while  we  know  that  on  the 
polling  day  he  was  spending  his  time  in  canvass- 
ing voters.  That  being  so,  I  have  come  most 
reluctan*^ly  to  the  conclusion  that  this  election 
must  be  voided,  and  that  we  shall  have  to  report 
so.  I  now  turn  to  the  question  whether  the 
transactions  in  connection  with  the  meeting  of 
the  12th  Oct.  were  acts  of  bribery  or  not.  It  was 
said  that  bribery  was  committed  by  the  employ- 
ment of  a  large  number  of  voters  under  cover  of 
keeping  order,  bnt  really  to  influence  votes.  What 
was  the  real  character  of  this  transaction?  I 
think  that  the  previous  history  of  elections  in 
Norwich  had  extremely  little  to  do  with  this 
matter,  and,  if  anything,  I  should  think  it  would 
be  more  likely  to  have  an  effect  the  other  way 
than  that  suggested.  I  will  say  at  once  that  I 
think  Colonel  Bignold,  Alderman  Patteson,  and 
Mr.  Bullard  gave  a  perfectly  true  account  of  their 
intentions,  and  I  see  no  reason  for  doubting  a 
word  in  all  that  these  gentlemen  said.  The  con- 
stituency, or  at  all  events  the  Conservative  portion 
of  the  constituency,  looked  upon  Mr.  BulUu*d  as  a 
man  whom  it  was  desirable  if  possible  to  get  to 
stand,  and  as  a  man  who  had  filled  hij^h  civic  offices, 
and  had  done  his  duty  in  them  in  a  spirited  manner. 
Mr.  Bullard  was  unwilling  to  stand.  It  is  clear 
that  he  was  very  unwilling  indeed,  and  this  requi^ 
sition  was  resolved  on.  It  was  placed  in  the 
hands  of  persons  of  some  influence,  many  of  them 
voters  and  some  not.  These  persons  were  paid, 
as  was  admitted  by  Mr.  Charles,  a  not  unreason- 
able sum  for  their  services,  and  a  great  many 
signatures  were  obtained.  Under  these  circum- 
stances the  meeting  of  the  12th  Oct.  was  held, 
and  with  regard  to  the  evidence  of  Mr.  Watson 
and  Mr.  Burgess,  without  in  the  least  disbelieving 
them,  I  believe  Mr.  Bullard's  account  of  it  as  a 
jocular  conversation  with  political  opponents.    If 
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I  were  acting  as  a  juryman,  as  a  judge  of  fact,  I 
should  believe  that  Mr.  Bullard  had  not  made  up 
his  mind  to  stand  when  he  went  to  that  meeting 
on  the  12th  Oct.  With  regard  to  the  expenses  or 
that  meeting,  I  do  not  think  Mr.  Mallett's  account 
an  unreasonable  one.  There  were  a  number  of 
men  paid  half*a-crown  or  3«.  to  attend  the 
meeting.  If  that  was  done  to  influence  their 
votes  in  the  sense  of  inducing  them  to  vote  for  a 
particular  candidate  then  chosen,  then  that  might 
be  bribery.  But  if  it  was  a  not  unreasonable  pav- 
ment  for  their  services  at  a  time  when  no  candi- 
date was  in  the  field,  then  it  would  be  a  stretch 
of  the  Act  and  of  the  law  to  say  that  that  was 
bribery.  The  number  of  men  was  large,  but 
some  of  them  were  non- voters— in  fact,  most  of 
those  called  as  witnesses  werp.  If  it  was  true 
that  the  men  were  not  really  there  to  keep 
order,  then  there  might  be  a  question  about  it 
as  to  whether  it  was  done  colourably.  But  there 
was  no  pretence  for  that.  Something  has  been 
said  about  the  number  (2U0^  being  large,  but  we 
must  look  at  the  size  of  the  meeting,  5000  or 
6000,  and  the  great  probability  of  disturbance, 
and  the  disCTace  which  Colonel  Bignold  felt  that 
would  be.  Nor  do  I  think  the  refreshments  oi 
which  we  have  heard  were  corruptly  given.  I 
have,  then,  come  to  the  conclusion  that  that  part 
of  the  case  tiiiled,  the  part  of  the  case  that  was 
the  most  important,  and  perhaps  looked  upon  as 
more  important  even  than  the  caso  of  Banham. 
The  next  matter  was  the  treating,  and  for  the 
purposes  of  agency  Mr.  Charles  has  laid  great 
stress  upon  the  circular  by  Mr.  Bullard  of  the 
20th  !Nov.  to  those  who  signed  the  requisition. 
The  extent  to  which  Mr.  Charles  wished  to  use 
that  letter  was  that  those  who  signed  the  requisi- 
tioh  and  received  the  letter,  and  felt  inclined  to 
assist  Mr.  Bullard,  and  went  off  bribing  and 
treating,  constituted  a  case  of  treating  by  an 
agent  by  which  the  election  would  be  void.  That 
depends  partly  upon  the  language  of  the  letter, 
and  partly  upon  the  sense  anyone  would  put  upon 
a  letter  written  under  such  circumstances, 
whether  it  was  really  to  be  looked  upon  as  giving 
authority  to  such  an  extent.  It  asked  the  reci- 
pients to  enter  heartily  into  the  contest.  Was 
that  more  than  asking  them  to  try  and  obtain  by 
fair  means  the  votes  of  their  friends  P  Certainly 
not  more  than  that.  But  did  it  fp  so  far  as  to 
authorise  them  to  act  as  agents  m  the  sense  of 
doing  everything  that  agents  do ;  or  was  it  some- 
thing between  that  and  what  was  constantly  done 
by  a  candidate — ^making  a  bare  request  to  people 
to  give  him  their  vote  and  interest?  Now, 
although  I  think  it  would  be  wiser  not  to  use 
such  language,  I,  on  the  whole,  come  to  the 
conclusion  that  this  letter  alone  is  not  sufficient 
p*ound  for  saying  that  if  anv  person  acting  upon 
it  went  and  did  a  number  of  illegal  acts  he  would 
at  once  become  an  agent  of  the  candidate  in 
respect  of  that.  Upon  the  question  of  agency  we 
require  evidence  of  a  person  being,  to  a  certain 
extent,  within  the  antnority  of  those  who  were 
conducting  the  election,  and  that  he  was  helping 
in  the  conduct  of  the  election.  There  is 
nothing  more  difficult  in  the  world  than  to  define 
agency,  but  I  think  it  would  require  more  than 
this  mere  letter  to  make  the  candidate  liable  for 
any  imprudent  or  ille^l  act  done  by  the  person 
receiving  it.  Though  it  would  be  well  to  abstain  i 
from  such  language,  which  might  be  construed  to  ' 


mean  more  than  was  ever  intended,  it  could 
hardly  be  looked  upon  as  an  authoritative  act  to 
such  an  extent  that  it  alone  made  all  persons  who 
received  it  agents.  With  regard  to  the  case  cited 
—the  Blaokhum  case  (20  C  T.  Bep.  N.  S.  826; 
1  CM.  &  H.  202) — the  circular  there  was  sent 
to  certain  select  persons  having  some  exoeptional 
influence.  I  am  not  sure,  however,  that  I  can 
agree  with  my  learned  brother's  view  in  that  case, 
as  I  do  not  think  wo  can  look  at  such 
a  document  in  the  same  strict  light  as 
we  would  ordinarily  in  a  commercial  case,  where 
it  would  be  said  that  the  document  must  be 
construed  by  the  judge,  and  not  left  to  the  jury. 
[His  Lordship  then  disposed  of  some  cases  of 
alleged  treating.]  The  only  charge  of  ille^-al 
practice  was  the  payment  by  Corrick,  the  fourth 
of  the  placards  for  whicn  he  paid  being  a 
thoroQghly  electioneering,  placard ;  but  this  was 
done  against  the  wish  of  tne  election  agent,  and 
althougn  the  sum  was  considerable  in  amount,  I 
think  we  are  justified,  this  being  the  first  election 
under  the  Act,  in  excusing  it  under  sect.  22.  It 
was  said  that  the  meeting  at  the  Agricultural 
Hall  was  part  of  the  conduct  and  management  of 
the  election,  and  that  therefore  no  payment  should 
be  made  in  connection  with  it  except  through  the 
election  agent,  and  as  that  would  bring  the 
expenses  beyond  the  maximum,  the  whole 
thmg  was  illegal.  Mr.  Charles  made  out  the 
strongest  case  n)r  that  view  that  could  be  made, 
but  looking  at  the  clauses  in  the  statute  I  do  not 
think  that  result  followed.  We  have  the  63rd 
section  defining  a  candidate  as  one  wxo  after  the 
date  of  dissolution,  or  after  the  vacancy  had 
arisen,  is  **  declared  by  himself  or  others  to  be  a 
candidate."  In  the  YoughaL  case  (21  L.  T.  Bep. 
N.  S.  307 ;  1  O'M.  &  H.  294)  the  acts  were  a 
corrupt  practice,  but  where  there  was  no  intention 
of  doing  anything  wrong,  as  briberv  or  treating, 
but  simply  an  act  which  becomes  illegal  if  done 
after  the  election  began,  I  do  not  consider  there 
is  anything  in  the  Act  which  goes  so  far  as  to  say 
that  the  candidate  is  to  be  liable  for  such  an  act 
done  before  he  was  a  candidate.  After  he  becomes 
one,  sect.  28  provides  that  all  expenses  incurred 
in  the  conduct  or  management  of  the  election 
shall  not  be  paid  except  through  the  election 
agent,  but  the  expenses  of  this  meeting  were 
really  not  expenses  incurred  in  respect  of  the 
conduct  and  management  of  the  election  of  a 
candidate,  but  in  order  to  induce  a  particular 
person  to  become  a  candidate,  and,  in  myjudg- 
ment,  the  two  things  are  totally  distinct,  lliere- 
fore,  until  Mr.  Bullard  had  become  a  candidate, 
namely,  until  he  had  consented,  we  cannot  hold 
that  he  came  within  sect.  63.  I  can  quite  conceive 
a  case  in  which,  if  anything  was  unfairly  done 
under  pretence  of  getting  up  a  meeting  in  order 
to  obtain  a  candidate,  whilst  it  was  known  that 
the  candidate  had  privately  consented,  I  should 
say  that  the  acts  were  colourable,  and  would 
come  within  the  meaning  of  the  statute.  But  I 
do  not  think  that  was  so  in  this  case.  The  case 
that  has  been  quoted  (the  Briatol  case,  23  L.  T. 
Rep.  N.  S.  188 ;  L.  Eep.  6  C.  P.  603),  where 
persons  were  bribed  to  select  one  of  three 
candidates,  is  quite  distinguishable  from  this, 
as  there  was  there  very  k>u1  conduct  by  the 
agents  of  the  candidate.  We  must  then  report 
that  this  election  is  void  by  reason  of  the  act  of 
bribery  by  Banham^  Banham  being  an  agent  of 
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tbe  respondent.  I  hope  we  6hall  also  agree  to 
report  that,  as  regards  the  candidate  himself  and 
his  election  agent,  there  is  not  the  slightest  ground 
for  impnting  to  them  any  desire  of  doing  anj- 
thing  wrong.  On  the  contrary,  I  have  come  to 
the  strongest  opinion  that  Mr.BuUard  was  firmly 
resolyed,  a^  far  as  in  him  lay,  to  have  a  pure 
election.  With  regard  to  the  costs,  it  has  been  a 
most  overloaded  case — I  might  say  that  it  has 
been  on  the  part  of  the  petitioners  an  oppressive 
case.  There  nave  been  thrown  at  the  heaa  of  this 
gentleman  nearly  one  hundred  charges,  as  to 
most  of  which  they  have  wholly  failed  to  give  any 
evidence,  or  to  substantiate  by  evidence.  That 
being  so,  it  would  only  be  right,  and  we  shall  only 
be  following  our  predecessors  by  saving  that 
this  was  a  case  in  which,  though  they  were 
snccessful,  the  petitioners  should  not  be  entitled 
to  their  costs. 

Cave,  J.  concurred.  He  made  the  following 
additional  observations : — On  the  subject  of 
treating  I  should  like  to  make  some  general 
observations.  Treating,  within  the  meaning  of 
the  Act,  does  not  in  my  judgment  apply  to 
the  case  where  social  equals  treat  each  other, 
being  merely  one  form  of  hospitality.  Treating 
for  the  purposes  of  the  Act  applies  to  treat- 
ing by  superiors  to  secure  the  goodwill  of 
another,  and  that  would  not  apply  where  it 
was  in  return  for  small  services,  as  in  case 
of  a  railway  guard  or  a  man's  own  servants. 
It  most  have  a  reference  to  some  election, 
and  must  be  for  the  purpose  of  influencing 
the  vote  of  the  person  treated.  With  reference 
to  the  Daily  Standard,  its  gratuitous  delivery 
was  suspicious,  but  appeared  to  be  an  honest  dis- 
tribution of  surplus  copies,  which  does  not  fall 
within  any  section  of  tne  Act.  Passing  to  the 
matter  of  agency,  the  persons  who  instructed 
Mr.  Gully  to  say  there  were  no  canvassers  em- 
ployed should  not  have  done  so.  When  Mr. 
Charles  asked  for  the  canvass-books  he  was  told 
there  were  nope.  But  though  there  were  no 
canvass  books  there  were  canvass-cards,  and  this 
distinction  was  of  course  not  intended  to  be  made, 
as  the  columns  for  stating  for  whom  the  person 
voted  were  not  necessary  parts  of  a  canvass-book, 
and  in  fact  were  only  needed  when  the  canvasser 
had  to  report  to  others,  which  he  had  not  to  do  in 
this  case  when  the  canvass  was  made  on  the  poll- 
ing day.  These  cEuivass-cards  were  very  impor- 
tant, as  some  of  them  did  contain,  and  all  ought 
to  contain,  the  names  of  those  who  canvassed. 
Banham  admitted  that  he  canvassed,  and  in  the 
course  of  the  day  went  into  the  committee 'room, 
which  a  canvasser  would  ordinarily  do,  and  no 
attempt  was  made  to  get  him  to  deny  that.  The 
street  lists  would  contain,  or  ought  to  contain, 
the  names  of  the  canvassers,  by  which  the  peti- 
tioners could  have  proved  if  Banham  had  oeen 
one,  and  when  the  lists  were  called  for  under  the 
name  of  canvass-books,  they  were  not  produced. 
The  petitioners  have  made  out  a  prima  facie  case, 
and  It  has  hot  been  denied,  as  it  easily  could  have 
been- If  it  was  open  to  demaL  I  can,\  therefore, 
only  conclude  tnat  Banham  was  an  agent  .of 
the  responddbt,  who-  was  respo'nsible  lor  his 
ttcts.  As  to  Atkinson  and  Nightingale,  I 
>gree  with  my  learned  brother  that  they  would 
not  be  made  agents  by  the  circular.  But 
tbey  were  taking .  an  active  part  in  the  elec- 
tion, 'and  to  some  iezteiit  legally.  ^  There  was 


frimd  facie  evidence  of  agency,  and  it  would 
have  been  perfectly  easy  for  the  respondent  to 
deny  it  if  it  could  be  denied.  The  respondents, 
however,  did  not  call  these  two  persons,  and  they 
would  not  have  had  their  evidence  at  all  if  it  haa 
not  been  for  their  being  called  to  show  cause  why 
they  should  not  be  reported.  Now,  sect.  22 
•relieves  the  candidates  from  responsibility  for 
certain  forms  of  corruption  and  illegal  practices. 
But  we  could  not  make  a  report  to  that  effect  if 
we  found  the  respondent  guilty  of  bribery  by  his 
agents,  and  even  if  that  were  not  so  I  should  feel 
a  doubt  whether  I  ought  to  make  such  a  report 
under  sect.  22,  unless  the  persons  implicated  were 
called  by  the  respondent.  It  is  noticeable  that 
sect.  22  provides  no  relief  in  cases  of  bribery, 
though  it  applies  to  cases  of  undue  influence, 
treating,  and  illegal  practices.  Where  there  is 
corrupt  practice  oy  bribery,  the  Legislature  in 
this  extremely  recent  Act  has  refused  to  give  the 
power  to  the  judge,  which  it  has  conferred  upon 
nim  in  regard  to  other  offences. 

Denhan,  J. — I  agree  with  my  learned  brother 
in  his  observations  about  sect.  22. 

Solicitors  for  the  petitioner,  Bavin  and  Daynet. 
Solicitor  for  the  respondent,  Emerson, 


KENNINGTON. 

April  5  and  6, 1886. 

(Before  Field  and  Day,  J  J.) 

CR083MAK  ANP  OTHEKS  if,  QBMT  D AVIS,  (a) 

Parliamentary  elediaufrrrRegistrcUion  expenses-^ 
Starting  a  newspaper — Not  an  election  expense-^ 
Unfounded  petition — Costs  of  Public  Prosecutor, 

Expenses  incurred  by  a  candidate  as  a  subscription 

to  registration  expenses  need  not  be  returned  as 

election  expenses, 
A  candidate  at  tlie  general  election  of  1885  estah' 

lished  a  newspaper  in  Aug,  1885,  wldck  ceased  to 

appear  in  Jan.  1886. 
Hetdj  that  losses  incurred  in  connection  therewith 

need  not  be  returned  as  election  expenses, 
Wht^e  a  petition  is  utterly  unfounaed  the  costs  of 

the  Public  Prosecutor  wul  be  ordered  to  be  paid  by 

the  petitioner. 
To  caU  the  respondent  and  his  agents  as  the  sols 

witnesses  in  support  of  a  petition^  and  to  treat 

them  as  hostile  urUnesses,  is  not  the  proper  way  to 

conduct  a  petition. 

This  was  the  petition  of  Mr.  Grossman  and  others 
against  the  return  of  Mr.  B.  Gent  Davis  for  the 
^nnington  Division  of  Lambeth  at  the  general 
election  of  1885.  The  petition  contained  the 
usual  allegations,  but  the  petitioners  relied  upon 
the  fact. that  the  respondent  had  subscribed  a 
sum  of  201.  towards  the  expenses  of  registration 
and  had  established  a  newspaper,  styled  the  South 
London  Standa/rd,  in  which  his  claims  were 
advocated.  Neither  the  subscription  towards 
registration  nor  tbe  expenses  of  the ,  newspaper 
had  been  returned  as  election  expenses^ 

.  QvihU:<i,Q.  .(ivith.him/.&  ,P<M?e^  Q.C. .  and 
Asquith)  for  the  petitioners,  called  the  re^pondept 
aha  his  agent,  Mf.  MaHin,  in  ordel'-to  elicit  the 
above  facts,  and  having  treated  them  as  hostile 
witnesses,  said — I  contend  that  the  registration 
expenses  ought  to  have  been  returned  as  election 

(a).Qeport«d  by  J.  £.  Vincent,  Esq.i  Baniirter-at-'liaw." 
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expenses  within  sect.  8  of  the  Gorrnpt  and  Illegal 
Practices  Prevention  Act  1883.  The  newspaper 
was  clearly  established  only  for  the  purpose  of 
promoting  the  respondent's  claims.  The  losses 
npon  it  were  8001.,  and  were  clearly  an  expense 
incurred  on  account  of  the  conduct  or  manage- 
ment  of  an  election  within  the  spirit  of  sect.  ^. 
They  were  not  so  returned.  The  returned 
expenses  of  the  candidate  were  All,  below  the 
maximum  limit  of  5601.,  so  that  if  these  expenses 
are  added  it  appears  that  the  expenses  were 
largely  in  excess  of  the  maximum. 

H.  McUthewt,  Q.G.,  Maitinsan,  and  MacaaJcie, 
for  the  respondent,  wpre  not  called  upon. 

Bulloch  for  the  Public  Prosecutor. 

The  Court  dismissed  the  petition  with  costs, 
the  petitioner  being  condemned  to  pay  the  costs 
incurred  by  the  Puolio  Prosecutor  on  the  ground 
that,  as  the  petition  was  utterly  unfounded,  the 
public  ought  not  to  bear  the  burden  of  the 
necessary  presence  of  the  Public  Prosecutor  or 
his  representative. 

Field,  J.*--!  consider  it  desirable  to  add  that  in 
my  opinion  it  is  not  a  proper  mode  of  conducting 
an  election  petition  to  call  the  respondent  and  his 
agent,  and  to  treat  them  as  hostile  witnesses. 

Petition  dUmisMed  with  costs. 

Solicitors  for  the  petitioners,  Briaham  and  Co. 
Solicitor  for  the  respondent,  John  Ordham. 


BomiB  or  zonoM. 

Feb.  8,  9,  and  March  8, 1886. 

(Before  Lords  Halsbuat,  Watson,  Bbaxwell,  and 

Fitzgerald.) 

Acton  Local  Board  v.  Lewset.  (a) 

on  appeal  from  the  court  op  appeal  in  en&land. 

Public  HeaUh  Ad  1875  (38  ^  39  Vict.  c.  55),  «.  150 
— Paving  of  etreete-^Becovery  of  expenses  from 
ovmer. 

An  urban  sanitary  authority  gave  notice,  under 
sect.  150  of  the  Public  HeaUh  Act  1875,  to  the 
ovmer  of  property  abutting  on  a  street  to  pave 
part  of  it,  and  by^  the  notice  specified  the  manner 
in  which  t1^  paving  was  to  be  done.  The  owner 
failed  to  comply  with  the  notice,  and  the  sanitary 
authority  proceeded  to  do  the  work,  but  did  not 
do  it  exacAy  in  (mcordance  with  the  terms  of  the 
notice,  finding  thai  a  cheaper  pavement  would  be 
suMdent. 

Hela(affirm4ng  the  judgment  of  the  court  below  on 

this  point),  that  the  departure  from  the  terms  of 

the  notice  did  not  prevent  the  sanitary  authority 

from  recovering  fiom  the  owner  his  proportion  of 

the  expenses  of  t/ie  paving. 

This  was  an  appeal  from  a  judgment  of  the  Court 
of  Ap]>eal  (Brett,  M.B.,  Cotton  and  Lindley,  L.J  J.) 
reversing,  upon  the  main  question  in  the  case,  a 
decision  of  the  Divisional  Court  (Mathew  and 
Dayr  JJ.)  affirming  a  decision  of  the  judge  of  the 
Breirtf  Old  Coon^  CouH  upon  a  8pQcifl4  QMd  stated 

The  appeUants  were  the  urban  sanitary  autho- 
rity for  tne  district  of  Acton,  and  the  respondent 
was  the  owner  of  property  in  the  district.  The 
appellants  ^ve  notice  under  sect.  150  of  the 


(a)  B«pontd  by  C.  £.  MAWiii,  Stq.,  Bwriiier«l-lAw. 


■^^^" 


Public  Health  Act  1875  (38  &  39  Vict.  c.  55) 
requiring  the  respondent  to  pave  part  of  a  certain 
road  upon  whicn  his  property  abutted.  The 
notice  specified  in  detail  the  work  to  be  done,  snd 
in  particular  required  a  concrete  foundation  to  be 
laid,  and  that  the  work  should  be  done  in  accord- 
ance with  certain  plans  and  sections  therein 
mentioned,  to  the  satisfaction  of  the  board. 

The  respondent  did  not  do  the  work,  and  the 
appellants  accordingly  did  it  themselves  in  accord- 
ance  with  the  terms  of  the  notice,  except  that 
they  did  not  put  down  a  concrete  foundation,  u 
it  appeared,  on  making  the  excavations,  that  the 
foundations  were  good,  and  that  the  concrete 
would  be  an  unnecessary  expense. 

This  action  was  then  brought  in  the  Coantj 
Court  to  recover  the  proportion  of  the  expense 
due  from  the  respondent. 

The  principal  question  raised  was  whether  the 
place  was  within  the  jurisdiction  of  the  Local 
Board,  and  on  this  point  the  Court  of  Appeal 
reversed  the  courts  below,  but  all  these  ooarte 
were  unanimous  in  holding  that  the  omission  to 
comply  strictly  with  the  words  of  their  own 
notice  did  not  disentitle  the  local  board  to 
recover  the  proportion  of  the  expenses  due  from 
the  adjacent  owners  and  occupiers. 

The  local  board  appealed  to  the  House  of 
Lords  upon  the  main  question. 

A.  Charles,  Q.C.  and  PoUard  appeared  for  the 
appellants. 

The  respondent,  in  person,  contended  that,  if 
he  were  wrong  on  the  main  question,  the  appel- 
lants nevertheless  could  not  recover,  as  they  nad 
not  complied  with  the  notice,  and  the  words  of 
the  section  should  be  read  strictly. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

March  8.— Their  Lordships  gave  judgment  u 
follows  :— 

Lord  Halsburt  [after  stating  that,  in  hie 
opinion,  the  judgment  of  the  Court  of  Appeal 
should  be  reversed  upon  the  main  Question,  bis 
Lordship  continued  as  follows:] — ^The  only  re- 
maining Question  is  one  which,  assuming  Mr. 
Lewse]rB  liability  to  do  what  the  local  board 
oi^ered,  turns  upon  whether  the  local  board 
adopted  the  proper  procedure  for  the  purpose  of 
enforcing  that  liability.  Now  the  power  given  to 
the  local  board  is  to  call  upon  the  adjacent  owner 
to  pave,  and  to  pave  to  their  satisfaction.  It 
would,  I  think,  be  a  very  unreasonable  exercise 
of  this  power  by  the  local  board  if  they  were 
simply  to  call  upon  the  adjacent  owner  to  pave, 
and  leave  him  without  ffuidanoe  or  direction  as 
to  what  paving  would  oe  satisfactory  to  them. 
When  the  owner  refuses  or  neglects  to  pave  in 
pursuance  of  the  requirements  of  the  local  board, 
an  obligation  is  cast  upon  that  body  to  cause  the 
work  to  be  done,  and  to  charge  the  owners  with 
the  cost.  It  would,  I  think,  be  an  abuse  of  the 
power  so  ocmf erred,  if  the  local  board  did  not 
prooore  the  work  (and  it  must  of  course  be  sob- 
staatially  tiie  same  work)  to  be  done  as  chesf^ 
as  possible.  If  it  were  otherwise  tha  local  boara 
would  have  to  protect  itself  Ixy  calling  upon 
adjacent  owners  to  do  expensive  paving  in  oraer 
to  ensure  that  it  should  be  satisfactory  paving, 
and  if  no  discretion  in  the  execution  of  the  work 
were  to  be  implied,  they  must,  under  penalty  of 
lorfeitiag  all  right  to  reoover  for. the  expense  of 
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pavinff  at  all,  iiiBist  upon  every  item  of  expendi-  I 
tare,  although  in  the  progress  of  the  work  it 
might  turn  out,  as  in  this  case,  that  a  portion  of 
it  might  he  useless  expense.  Such  a  construction 
of  the  statute  appears  to  me  unreasonable,  and 
therefore  not  to  be  adopted,  unless  no  other  is 
possible.  I  think  the  jndgment  of  the  Court  of 
Appeal  should  be  reversed,  and  the  respondent 
should  pay  the  appellants'  costs  both  here  and 
below. 

Lord  Bbamwell. — My  Lords:  I  also  agree  in 
what  has  been  said  by  Lord  Halsbury  on  the 
main  question.  As  to  the  other  point,  it  has 
been  sufficiently  dealt  with ;  but  I  aesire  to  add 
that  upon  the  point  which  occurred  to  me  (and 
was  not  taken  till  it  was  taken  here  by  me), 
namely,  that  the  board  had  no  rieht  to  order  the 
way  in  which  the  work  should  oe  done,  1  still 
have  sufficient  doubt  to  recommend  local  boards, 
when  they  do  give  orders  that  work  shall  be  done, 
not  to  prescribe  the  mode  in  which  it  shall  be 
done,  but  to  content  themselves  with  saying  that 
if  done  in  a  particular  way  it  will  be  satisfactory 
to  them. 

Lords  Watson  and  Fitzgeeald  concurred. 

Order  ajppealed  from  reversed  with  a  dedara' 
Hon,  Beepotident  to  pay  the  appellants* 
eoets.  Cause  remitted  to  the  Queen's  Bench 
DivtsUm, 

Solicitor  for  the  appellants,  A.  Hemsley» 
Solicitors  for  the  respondent,  Sandom,  Kersey, 
and  Knight, 


Sttpr£ntt  Court  of  Intote. 

HIGH  COURT  OF  JUSTICE. 

QUEEN'S  BENCH  DIVISION. 

Thursday,  Feb,  18, 1886. 

(Before  Devman  and  Smith,  JJ.) 

The  Dxvonpokt  Election  Petition  ;  Paacoe  and 
otheea  V,  Pulxston  and  another,  (a) 

Electi4ynpetiium'-^WUhdraioal  of  petiiion^^Pra^ 
Hee — (Jost^^Higher  scale — Order  LXV.,  rr,  8 
and  ^ — Costs  of  the  Director  of  Public  ProsecM.' 
tions — The  Parliamentary  Elections  Act  1868 
(31  4-  32  Vict,  e,  126),  s.  41— The  Corrv/pt  and 
lOegal  Practices  ilrf  1883  (46  ^  47  Vict,  c.  61). 

The  4Srd  section  of  the  Corrupt  and  lUegal  Prwc* 
tieee  Prevention  Act  1883  applies  only  to  the 
costs  of  the  Director  of  Pvhlic  ProseetUions  ai  the 
trial  of  the  petition,  and  when  the  petition  is  toith* 
drawn,  the  court  has  no  power,  umder  the  4t\st 
section  of  the  Parliamentary  Elections  Act  1861, 
to  order  the  preliminary  coats  of  the  Director  of 
PubUe  Prosecutions,  and  the  costs  of  the  in^ 
qwiries  made  by  him  to  be  paid  by  the  parties. 

Under  the  ^Uh  section  of  the  Corrupt  and  lUegal 
Practices  Preoention  Act  1883  (46  ^  47  Vtct. 
Cr51),  ihe  eoets  of  an  eiection  petition  wiU  u$tuM/u 
he  alUnoed  on  tke  higher  scale  in  accordance  with 
ihe  old  practice  under  the  4\st  section  of  the  Par* 
Uamentary  Eleetims  Act  1868  (31  ^  32  Vict, 
e.l26l) 

This  was  an  application  for  leave  to  withdraw  an 
«D9cparM  kf  Jonrs  Biiail«  Jteq.*  B«RiBt«>at*IiMr. 


election  petition  presented  by  Joseph  Thomas 
Pascoe  and  three  other  petitioners  questioning 
the  return  of  John  Henry  Puleston  and  Greorfi;B 
Edward  Price,  as  members  of  Parliament  for  tne 
borough  of  Devonport,  upon  allegations  that  they 
by  themselves  and  by  their  agents  had,  and  each 
of  them,  or  one  of  them,  by  himself  and  by  his 
agent,  had  been  guilty  of  bribei^  and  corrupt 
practices  at  the  election  for  the  said  borough. 

On  the  4th  Jan.,  the  respondents  applied  for 
particulars  of  the  allegations  brought  by  the 
petitioner,  and,  on  the  application  coming  before 
the  judge  at  chambers,  on  the  13th  Jan.,  it  was 
announced,  on  the  part  of  the  petitioners,  that 
it  was  intended  to  apply  for  leave  to  with^ 
draw  the  petition,  which  application  was  made 
on  the  11th  Feb.,  and  aajoumed  for  further 
affidavits. 

Terrell,  for  the  petitioners,  now  again  applied 
for  leave  to  withdraw  the  petition. 

The  court  having  ordered  the  petition  to  be 
withdrawn^ 

Littler,  Q.O.  (with  him  B.  8.  Wriaht),  for  the 
respondents,  asked  for  costs  on  the  higher  scale, 
and  referred  to  the  Parliamentary  Elections  Act 
1868  (31  &  32  Vict.  c.  126),  s.  41,  the  Corrupt  and 
Filegal  Practices  Prevention  Act  1883  (46  &  47 
Vict.  c.  61),  s.  441,  and  Order  LXV.,  rr.  8  and  9. 

Terrell,  contra, 

Denvan,  J. — ^I  am  of  opinion  that  oosts  ought 
to  be  allowed  on  the  higher  scale  as  between 
solicitor  and  client,  in  the  same  way  as  they  would 
be  allowed  in  any  action,  cause,  or  matter  in  the 
High  Court  on  the  higher  scale  as  between  soli- 
citor and  client.  According  to  the  present  rule 
on  the  subject,  which  is  rule  9  of  Order  LXV., 
' "  the  fees  set  forth  in  the  column  headed  '  higher 
scale'  in  Appendix  N  may  be  allowed,  either 
generally  in  any  cause  or  matter,  or  as  to  the 
costs ,  of  any  particular  application  made,  or 
business  done,  in  any  cause  or  matter,  if  on 
special  grounds  arising  out  of  the  nature  and 
importance,  or  the  difficulty  or  urgency  of  the 
case  the  court  or  a  jud^e  shall  at  the  trial  or  hear- 
ing  or  further  consideration  of  the  cause  or 
matter,  or  at  the  hearing  of  any  application 
therein,  whether  the  cause  or  matter  shall  or 
shall  not  be  brought  to  trial  or  hearing  or  to 
further  consideration  (as  the  case  may  be),  so 
order."  It  is  true  that  it  is  a  matter  of  discre- 
tion, but  in  cases  in  which  there  are  special 
grounds  arising  out  of  the  nature  and  importance 
or  the  difficulty  or  urgency  of  the  case,  it  would 
seem  to  be  proper  to  allow  such  costs.  I  think 
also  that  we  ought  to  some  extent  to  be  guided 
by  the  old  practice  under  the  Act  of  1868  (31  &  32 
Vict.  c.  126,  s.  41),  not  indeed  that  that  practice 
would  be  in  any  way  conclusive,  but  I  think  that 
we  ought  to  pay  some  regard  to  it,  for  I  think 
that  we  should  be  wrong  if  we  considered  that  it 
was  the  intention  of  the  IJegislature  in  the  altera- 
tion which  they  made  in  this  matter  in  the 
Corrupt  and  Illegal  Practices  Prevention  Act 
1883  (46  &  47  Vict,  a  51)  to  depart  very  largely 
from  that  which  had  been  the  settled  practice 
under  the  Act  of  1868.  The  41st  section  of  the 
Parliamentanr  Elections  Act  1868  (31  &  32  Vict. 
c.  126)  provided  that  "all  costs,  charges,  and 
expenses  of  and  incidental  to  the  presentation  of 
a  petition  under  this  Act,  and  to  the  proceedings 
GODsequent  thereoDi  with  the  exception  of  rach 
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costs,  charges,  and  expenses  as  are  by  this  Act 
otherwise  provided  for,  shall  be  defrayed  by  the 
parties  to  tne  petition  in  snch  manner  and  in  such 
proportions  as  the  court  or  judge  may  determine, 
regard  being  had  to  the  disallowance  of  any  costs, 
clmrges,  or  expenses,  which  may  in  the  opinion  of 
the  court  or  judge,  have  been  caused  by  vexatious 
conduct,  unfounded  allegations,  or  unfounded 
objections  on  the  part  either  of  the  petitioner  or 
the  respondent,  and  regard  being  had  to  the  dis- 
couragement of  any  needless  expense  by  throw- 
ing the  burden  of  defraying  the  same  on  the 
parties  hj  whom  it  has  been  caused,  whether 
such  parties  are  or  are  not  on  the  whole  success- 
ful," and  that  **  the  costs  may  be  taxed  in  the  pre- 
scribed manner,  but  according  1 3  the  same  prin- 
ciples as  costs  between  attorney  and  client  are 
taxed  in  a  suit  in  the  High  Court  of  Chancery, 
and  such  costs  may  be  recovered  in  the  same 
manner  as  the  costs  of  an  action  at  law,  or  in  such 
other  manner  as  may  be  prescribed."  Now, 
there  can  be  no  doubt  that  under  the  pro- 
visions of  that  section  costs  might'  have  been 
allowed  on  the  higher  or  on  the  lower  scale  in 
the  Court  of  Chancery,  but  the  universal  practice 
was  to  allow  them  on  what  was  known  as  the 
higher  s  ale  in  the  Court  of  Chancery.  I  believe 
that  tha  was  done  in  accordance  with  the  same 
principle  ^vhich  we  find  in  the  newest  rule  upon 
the  suDJect — viz.,  on  special  grounds  arising  out 
of  the  nature  and  importance  or  the  difficulty  or 
urgency  of  the  case,  an  election  petition  being 
business  which  in  its  nature  requires  a  great 
deal  of  inconvenient  and  unusual  attention  on  the 

rof  a  solicitor,  since  it  is  of  a  kind  in  which 
IE  necessarily  very  seldom  engaged,  and 
further  entails  the  examination  of  novel  docu- 
ments. It  is,  moreover,  of  great  importance,  as 
is  shown  by  the  duty  of  dealing  with  it  being 
cast  upon  two  judges  of  the  High  Court,  and 
clearly  involves  great  interests.  Taking  into 
account  therefore  the  difficulty  with  which  it  is 
accompanied,  it  was  not,  I  think,  unreasonable 
that  under  the  former  Act  the  practice  should 
prevail  of  allowing  costs  on  the  nigher  scale  in 
the  Court  of  Chancery.  The  44th  section  of  the 
recent  Act  the  Corrupt  and  Illegal  Practices 
Prevention  Act  1883  (46  &  47  Vict.  c.  51)  has, 
however,  introduced  an  alteration  in  the  law. 
Now,  I  think  that  the  last  clause  of  the  3rd  sub- 
section of  that  section  is  our  guide  to  what  the 
Legislature  intended.  "The  taxing  officer,"  it 
provides,  **  shall  not  allow  any  costs,  charges,  or 
expenses  on  a  higher  scale  than  would  be  lUlowed 
in  any  action,  cause,  or  matter  in  the  Hi^h  Court 
on  the  higher  scale,  as  between  solicitor  and 
client."  It  having  been  the  practice,  therefore,  in 
these  matters  to  allow  costs  on  the  higher 
Chancery  scale,  the  effect  of  this  is  clearly  to 
limit  the  taxing  officer  to  some  extent,  for  costs 
are  n'^t  to  he  allowed  now  on  a  higher  scale  than 
would  be  allowed  in  an  action  in  the  High  Court 
on  the  higher  scale.  That  is  to  say,  the  costs  are 
to  be  somewhat  less.  I  do  not  see  that  the 
'  alteration  goes  any  further  than  this.  I  do  not 
•  say  that  we  have  not  the  power  to  lower  the 
Bwe  on  which  the  costs  are  to  be  allowed,  even 
perhaps  to  the  County  Court  scale,  but  I  do  not  see, 
more  especially  in  a  case  such  as  the  present,  where 
an  important  election  petition  has  been  presented 
alleging  ever^  conceivable  electoral  crime  against 
the  respondents,  how  the  discretion  vested  in  us 


could  be  more  wisely  exercised  than  by  adhering 
to  the  old  practice  as  modified  by  the  3rd  Bal> 
section  of  the  44th  section  of  the  liMt  Act. 

Smith,  J. — ^I  think  that  this  application  ought 
to  be  allowed.     The  section  dealing  with  the 
costs  of  an  election  petition  is  the  44th  section 
of  the  Corrupt  and  Illegal  Practices  Act  1883, 
whichf    by    the  3rd  sub-section,    provides  that 
"the    rules    and    regulations   of   the  Supreme 
Court  of  Judicature  with  respect  to  costs  to 
be  allowed  in  actions,  causes,  and  matt-ers  in 
the  High  Court  shall  on  principle,  and  so  far  as 
practicable,  apply  to  the  costs  of  petitions  and 
other  proceedmgs  under  the  Parliamentary  Elec- 
tions Act  1868  and  under  this  Act,  and  the  taxing 
officer  shall  not  allow    any   costs,   charges,  or 
expenses  on  a  higher  scale  than  would  be  allowed 
in  any  action,  cause,  or  matter  in  the  Hi^h  Court 
on  the  higher  scale    as  between   solicitor  and 
client."     We  clearly,  then,  have  to  inquire  first 
what  are  the  rules  and  regulations  of  the  Supreme 
Court  of  Judicature  witn  respect  to  costs  to  be 
allowed  in  actions,  causes,  or  matters  in  the  Hish 
Court,  and  when  they  are  to  be  allowed  on  the 
higher  scale.    The  9th  rule  of  Order  LXV.  tells 
us  this :  "  The  fees,"  it  says,  "  set  forth  in  the 
column  headed  "  higher  scale  "  in  Appendix  N. 
may  be  allowed,  either  generally  in  any  cause  or 
matter,  or  as  to  the  costs  of  any  particular  appli- 
cation made,  or  business  done,  in  any  cause  or 
matter,  if,  on  special  grounds  arising  out  of  the 
nature  or  importance,  or  the  difficulty  or  urgency 
of  the  case,  the  court  or  a  judge  shall,  at  the  trial 
or  hearing,  or  further  consideration  of  the  cause 
or  matter^  or  at  the  hearing  of  any  application 
therein,  whether  the  cause  or  matter  shall  or 
shall  not  be  brought  to  trial  or  hearing,  or  to 
further  consideration  (as  the  case  may  be)  so 
order,    or    if    the   taxing   officer,  under  direc- 
tions given  to  him  for  that    purpose  by   the 
court   or    a    judge,     shall     think     that    such 
allowance    ought  to    be   so    made    upon    such 
special  grounds  as  aforesaid."    In  this  election 
petition  a  charge  was  made  against  the  respon- 
dents that  they  had  personaUy   and  by   tneir 
agents  been  guilty  of  bribery  and  corrupt  prac- 
tices at  the  election.    Surely  a  c])arge  such  as 
this  entailing  such  serious  consec^uencea  as  such 
a  charge  does  would  justify  a  sohcitor  in  taking 
special  precautions  for  the  defence  of  his  client, 
and,  that  being  so,  I  think  he  ought  to  be  entitled 
to  special  costs.    The  respondents  ou^ht  there- 
fore, I  think,  to  be  allowed  to  tax  their  costs  on 
the  higher  scale. 

Wormald,  for  the  Public  Prosecutor,  applied 
for  the  costs  incurred  in  defraying  the  expenses 
of  the  Director  of  Public  Prosecutions.  The 
43rd  section  of  the  Corrupt  and  Illegal  Practines 
Prevention  Act  1883  orders  the  Director  of  Public 
Prosecutions,  either  by  himself  or  by  his  assistant 
or  representative,  to  attend  at  the  trial,  and  pro- 
vides that  it  shall  be  his  duty  to  obey  any  direo* 
tions  given  to  him  by  the  election  court  with 
respect  to  the  summoning  and  examination  of  any 
witnesses  to  give  evidence  on  such  trial,  and 
without  any  direction  from  the  election  ooort,  if 
it  appears  that  any  person  is  able  to  give  material 
eviaence  as  to  the  subject  of  the  tria^to  cause 
such  person  to  attend  the  trial,  and  various  other 
duties  are  imposed  on  him  by  the  first  seven  sub- 
i  sections  of  the  section ;  and  by  the  8th  sub-section 
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it  is  proTided  (a)  that  the  coart  may  order  the 
costs  to  be  paid  by  the  parties  to  the  petition, 
or  such  of  them  as  the  court  may  direct.  It 
is  sabmitted  that  the  court  has  power  under 
this  provision  to  order  the  petitioners  under  the 
circmnstanoes  of  this  case  to  pay  the  costs  of  the 
Director  of  Public  Prosecutions.  [Dbnkan,  J. — 
Does  the  section  deal  with  any  expenses  incurred 
before  the  trial  of  the  petition  P  Does  it  not  deal 
with  the  trial  only  P]  The  court  has  power  over 
all  the  costs  consequent  on  the  presentation  of 
the  petition.  The  65th  section  of  the  Act  of  1883 
incorporates  the  Act  of  1868,  and  by  the  4l8t 
section  of  the  Act  of  1868  (31  &  32  Yict.  c.  12&), 
''all  costs,  char^;es,  and  expenses  of  and  incidental 
to  the  presentation  of  a  petition  under  this  Act,  and 
to  the  proceedings  consequeqt  thereon,  with  the 
exception  of  sucn  costs,  charges,  and  expenses 
as  are  by  this  Act  otherwise  provided  for,  shall 
be  defrayed  by  the  parties  to  the  petition  in  such 
manner  and  in  such  proportions  as  the  court  or 
judge  may  determine,  regard  being  had  to  the 
disallowance  of,  any  costs,  charges,  or  expenses 
which  may,  in  the  opinion  of  the  court  or  judge, 
have  been  caused  by  vexatious  conduct,  unfounded 
allegations,  or  unfounded  objections  on  the  part 
either  of  the  petitioner  or  the  respondent,  and 
regard  being  had  to  the  discouragement  of  any 
needless  expense  by  throwing  the  burden  of 
defraying  the  same  on  the  parties  by  whom  it  has 
been  caused,  whether  such  parties  are  or  are  not 
on  the  whole  successful."  [Dbnican,  J. — ^Does 
not  that  refer  to  the  costs  ofpresenting  a  petition 
under  the  Act  of  1868  P  The  end  of  the  41st 
section  provides  that  the  costs  may  be  recovered 
in  the  same  manner  as  the  costs  of  an  action  at 
law.  Does  not  that  mean  in  the  same  way  as 
between  the  parties  to  an  action  at  law  P]  The 
Director  of  Public  Prosecutions  cannot,  it  is  true, 
be  said  tu  be  a  party  to  the  petition.  [Denman, 
J. — ^Are  the  costs  for  which  you  are  applying 
specifically  dealt  with  by  any  statute  P]  Tney  are 
not  anywhere  expressly  mentioned,  but  it  is  sub- 
mitted that  they  come  within  the  general  words  of 
the  41st  section  of  the  Act  of  1868.  Denman,  J.— 
I  am  of  opinion  that  these  are  not  "costs 
incurred  in  defraying  the  expenses  of  the  Director 
of  Public  Prosecutions  under  this  section  "  within 
the  meaning  of  the  43rd  section  of  the  Act  of 
1873.  That  section  I  think  deals  only  with  costs 
incurred  on  the  trial  of  an  election  petition,  and, 
that  being  so,  we  have  in  my  judgment  no  power 
to  m^e  the  order  applied  for. 

Solicitor  for  the  petitioners,  G.  EdgcMr  Mew, 
Solicitors     for     the     respondentrt,     Soames, 
EdtoardSf  and  Jones. 

Solicitors  for  the  Director  of  Public  Prosecu- 
tions, Hare  and  Co.,  agents  for  the  Solicitor  to 
the  Treasury. 

{a)  The  8th  snb-seotion  of  the  48rd  section  of  the 
Conupt  aad  Dlefral  Practices  Prevention  Act  1883 
[46  &  47  Vict.  c.  51)  is  as  follows :  (8)  The  costs  incnrred 
in  defrayin^r  the  expenses  of  the  Director  of  Pablio 
Proseontions  under  this  section,  including,  the  remune- 
ration of  his  reprf^sentative,  shall,  in  the  first  instance, 
be  paid  hy  theCrommissioners  of  Her  Majesty's  TrecMury, 
10  far  as  they  are  not  in  the  case  of  any  prosecution 
paid  by  the  defendant  shall  be  deemed  to  be  expenses  of 
the  election  oourt ;  but  if  by  any  reasonable  cause  it 
seems  just  to  the  oourt  so  to,  the  court  shall  order  all  or 
part  of  the  said  costs  to  be  repaid  to  the  Commissioners 
of  Her  Majeety 's  Treasury  by  the  parties  to  the  petition, 
or  toeh  of  them  as  the  oourt  may  oireot. .. 


Tuesday,  April  6, 1886. 
(Before  Denman  and  Wills,  JJ.) 

Thb  EijSTON  Estate  and  Mining  Company  (apps.) 
V.  The  Western  Waggon  and  Peopbrty  Com- 
pany (resps.).  (a) 

Railway — Boiling  stock  protected  from  distravnt^^ 
Boiling  stock  being  in  a  "  work  " — Meaning  of 
"  work  ** — The  Baihoay  Boiling  Stock  Protection 
Act  1872  (35  ^  36  Vi<^.  c.  50),  ss,  2  and  3. 

A  locomotive  engine,  which  was  hired  by  a  railway 
contractor  from  the  respondents,  was  seized  under 
a  distress  for  rent  dvs  from  the  contractor  to  the 
appellants. 

At  the  time  the  engine  was  seized  it  was  standing 
in  a  shed  which  the  contractor  rented  from  the 
appdlant,  and  ivhich  wcut  connected  by  a  siding 
WitJi  the  railway. 

Held,  thai  the  engine  was  rolling  stock  in  a  "  work  " 
within  the  meaning-  of  sect.  3  of  the  Bailway 
Boiling  Stock  Protection  Act  1872,  and  was 
therefore  not  liable  to  distress  for  rent  payable  by 
the  tenant  of  the  work. 

The  word  '*  work  *'  in  sect.  3  means  any  establish^ 
mewt  or  pUioe,  used  for  the  purpose  qf  trade  or 
manufadwre,  which  is  connected  with  a  Un>e  of 
railway  by  sidings  along  which  the  rolling  stock 
may  be  propelled. 

Case  stated  under  42  &  43  Vict.  c.  49. 

At  a  petty  sessions  holden  at  Towcester  in  the 
county  of  Northampton,  on  the  22nd  Sept.  1885, 
a  complaint  was  preferred  by  the  Western 
Waggon  and  Property  Company  Limited  (herein- 
after called  the  respondents)  stgainst  the  Easton 
Estate  and  Mining  Company  (hereinafter  called 
the  appellants)  under  sect.  3  of  the  Act  35  &  36 
Yict.  c.  50,  complaining  that  the  appellants  on  the 
27th  May  1885,  at  the  parish  of  Towcester  in  the 
said  county,  did  distrain  and  seize  for  rent  due 
to  the  said  company  from  Messrs.  Watson,  Smith, 
and  Watson,  an  engine  named  ''  Gavin,"  numbered 
M.  88  and  bearing  the  owner-plate  of  the  Western 
Waggon  and  Property  Company  Limited,  the 
same  being  protected  from  distress  for  rent  by 
virtue  of  the  said  Act  35  &  36  yict.  c.  50  (the 
Railway  Rolling  Stock  Protection  Act  1872).  The 
justices  ordered  the  appellants  to  restore  to  the 
respondents  the  said  engine  and  to  pay  to  the 
respondents  the  sum  of  142. 14«.  9d.  for  costs. 

The  appellants  are  the  sub-lessees  of  a  certain 
mining  estate  called  the  Easton  Mining  Estate 
at  Towcester,  immediately  adjoining  the  North- 
ampton and  Banbury  Junction  Railway.  A 
portion  of  the  said  estate  is  connected  at 
Towcester  with  the  said  railway  by  means 
of  a  branch  line  of  railway,  in  connection  with 
which  are  certain  sidings,  and  upon  or  near  which 
are  situated  an  engine-shed,  tank,  coal-stage, 
weiffh-bridge,  and  office,  with  a  strip  of  ground 
used  as  a  wharf,  adjoining  the  Northampton  and 
Banbury  Junction  Railway. 

The  said  branch  railway,  sidings,  engine-shed, 
tank,  coal-stage,  weigh-bridge,  office,  and  strip  of 
land  used  as  a  wharf  are  situate  on  the  said 
mining  estate. 

Between  May  1884  and  the  27th  May  1885 
Messrs.  Watson,  Smith,  and  Watson,  railway 
contractors  (hereinafter  called  the  contrac- 
tors), were  engaged  in  making  a  new  line 
of  railway  from  Towcester  to  Olney. 

(a)  Reported  by  H.  D.  BOMBIY,  Esq.,  Barrlater-ftt-Law.   - 
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In  the  month  of  October  1884  the  contractors 
entered  into  an  agreement  to  become  tenants  to 
the  appellants  of  the  said  sidings,  engine-shed, 
tank,  coal-stage,  weigh-bridge,  and  office,  and 
also  of  a  wayleave  over  the  branch  railway. 

On  the  1st  Dec.  1884  the  contractors  hired  from 
the  respondents  the  said  locomotive  engine  named 
"  Gavin  "  for  two  years  from  the  8th  Dec.  1884, 
at  a  certain  rent  payable  quarterly. 

On  the  27th  Mav  1885  the  appellants  distrained 
the  said  ennne  for  arrears  of  rent  then  dne  to 
them  from  the  contractors,  and  at  the  time  of  the 
distress  the  engine  was  in  the  said  engine-shed, 
of  which  the  contractors  were  tenants  to  the 
ap]3ellants,  standing  on  the  metals  of  the  siding, 
which  ran  into  the  shed.  The  engine-shed  is  a 
brick  building  with  doors  and  locks,  and  was  used 
throughout  by  the  contractors  for  keeping  the 
engine  in  a(«  a  protection  against  the  weather; 
and  also  for  stores  and  repairs  to  the  said  engine 
and  other  engines  of  the  said  contractors,  parts 
of  which,  when  taken  to  pieces  for  the  purpose  of 
repairs,  were  kept  or  stored  therein.  The  con- 
tractors also  used  the  said  strip  of  land  between 
the  Northampton  and  Banbury  Junction  Bailway 
and  the  sidings  for  the  purpose  of  storing  railway 
plant. 

It  was  contended  on  the  part  of  the  appellants 
that  the  Eailway  Boiling  Stock  Protection  Act 
1872  did  not  apply  to  protect  the  engine  in  ques- 
tion from  distress  on  the  following  grounds :  1. 
That  the  engine-shed  was  not  a  "  work  "  within 
the  meaning  of  sect.  3  of  35  &  36  Vict.  c.  50.  2. 
That  the  contractors  were  not  tenants  of  a 
^  work  "  within  the  meaning  of  the  said  section 
of  the  said  Act.  3.  That  the  protection  from 
distress  afforded  by  the  said  Act  did  not  extend 
to  such  a  case  as  the  present  so  as  to  protect  the 
said  engine  from  distress. 

It  was  contended  on  the  part  of  the  respon- 
dents that  the  engine  was  in  a  **  work  "  within 
sect.  8  of  35  &  36  Vict.  c.  50,  at  the  time  the  dis- 
tress was  made,  and  that  it  was  not  protected 
from  distress  by  the  said  Act. 

So  far  as  th^  questions  raised  w<»re  questions  of 
fact  for  the  justices,  they  found  that  the  engine- 
shed  was  a  "  work  "  at  the  time  of  the  distress, 
and  that  the  contractors  were  tenants  of  a  work. 

The  questions  for  the  opinion  of  the  court  were : 
1.  Whether,  when  the  distress  was  made,  the 
engine  was  in  a  work  within  the  meaning  of  35 
&  36  Yict.  c.  50,  s.  3.  2.  Whether  the  contractors 
were  tenants  of  a  work  within  the  meaning  of  35 
&  36  Vict.  c.  50,  s.  3.  3.  Whether  the  protection 
from  distress  afforded  by  the  said  Act  extends  to 
such  a  case  as  this  so  as  to  p  rotect  the  engine 
from  distress. 

If  the  court  should  answer  the  above  questions 
in  the  affirmative,  the  order  to  stand ;  but  if  the 
court  should  answer  in  the  negative,  the  com- 
plaint to  be  dismissed. 

By  35  &  36  Vict.  c.  50.  "  An  Act  to  protect  the 
railwa;^  rolling  stock  from  distraint  when  on 
hire,"  it  is  enacted  as  follows  : 

Sect.  2.  In  this  Act "  rolling  stock  V  inolndes  waggons, 
tracks,  carriages  of  all  kinds,  and  locomotive  engines 
nsed  on  railwavs : 

**  Bent "  includes  rojralty  or  other  reservation  in  the 
nature  of  rent : 

"  Work  "  includes  any  colliery,  quarry,  mine,  manu- 
factory, warehouse,  whurf ,  pier,  or  jetty,  in  or  on  which 
is  any  railway  siding : 

"Tenant"  indudes   a   lessee,  sub-lessee,  or  other 


person  having  an  interest  in  a  work  under  a  lean  or 
agreement,  or  by  use  and  oooupation,  or  being  otherwin 
liable  to  pay  reat  in  respect  of  a  work. 

'*  Person     includes  a  body  corporate : 

"  Court  of  summary  jurisdiction  "  means  anj  justioM 
of  the  peace,  metropolitan  police  magistrate,  stipendiaxy 
magistrate,  sheriff,  sheriff  substitute,  or  other  msgis* 
trate  or  officer,  by  whatever  name  called,  who  is  ospablt 
of  exercising  jurisdiction  in  summary  prooeediogi  for 
the  recovery  of  penalties. 

Sect.  3.  Boiling  stock  being  in  a  work  shall  not  be 
liable  to  distress  for  rent  payable  by  a  tenant  of  tht 
work  if  such  rolling  stock  is  not  the  actual  property  of 
such  tenant,  and  has  upon  it  a  distinguishing  metal 
plate  affixed  to  a  conspicuous  part  thereof,  or  a  dis- 
tinguishing brand  or  other  mark  com^icuously  im- 
pressed or  made  thereon,  sufficiently  indicating  the 
actual  owner  thereof. 

C  H,  Anderson.  Q.C.  for  the  appellants.* The 
Bailway  Rolling  Sto3k  Protection  Act  does  not 
apply  to  a  case  of  this  kind ;  the  engine-shed  is 
not  a  work  within  the  meaning  of  sect.  3.  The 
word  **  work  "  is  defined  in  sect.  2,  and  the  engine- 
shed  does  not  come  within  that  definition.  The 
object  of  the  Act  was  to  prevent  the  rolling  stock 
used  by  a  railway  company  from  being  taken 
under  a  distress.  It  would  obviously  be  a  great 
publio  inconvenience  if  the  rolling  stock  of  rul- 
way  companies  was  liable  to  be  seized.  In  this 
case  the  engine  was  not  being  used  by  a  railway 
company ;  the  engine  formed  no  part  of  the 
rolling  stock  of  a  railway. 

E.  B.  Moon  for  the  respondents. — ^The  words  of 
the  Act  are  wide  enough  to  include  a  case  of  this 
kind ;  the  engine-shed  is  a  work  within  the  mean- 
ing of  the  Act.  The  siding  runs  into  the  shed, 
and  it  may  be  said  to  be  within  the  words  of  the 
definition  of  the  word  '*  work ''  in  sect.  2.  The 
contractor  not  only  rented  the  shed,  but  the  strip 
of  land  in  the  immediate  vicinity ;  and  it  may  all 
be  said  to  be  a  work  of  which  the  engine-shed 
formed  a  part.  There  are  no  words  in  the  Act  to 
support  the  narrow  construction  which  the  appel- 
lants endeavour  to  put  upon  it 

Denman,  J.  —  NotwithstAnding  some  doubt 
which  was  instilled  into  my  mind  by  the  in- 
genious argument  of  Mr.  Anderson,  I  think  that 
the  respondents  here  are  entitled  to  succeed.  I 
must  own  that  I  was  impressed  at  first  with  the 
comments  that  Mr.  Anderson  made  upon  the 
language  of  the  Act ;  and  it  would  not  bare 
been  an  impossible  view  to  take  of  the  Act  that 
the  Act  was  intended  to  be  confined  to  such 
rolling  stock  as  is  used  on  railways  which  are 
worked  by  railway  companies,  so  that  the  public 
and  the  companies  might  be  prevented  from  in- 
curring the  enormous  inconvenience  which  would 
be  incurred  if  there  were  a  power  of  distress  in 
respect  of  rolling  stock  used  in  that  way.  fiut 
I  do  not  on  consideration  think  that  we  can  so 
restrict  the  Act.  The  Act  is  a  general  Act  intended 
to  protect  railway  rolling  stock  from  distraint; 
and  I  apprehend  that  the  two  general  objects  of 
the  Legislature  may  probably  be  considered  to 
have  been  to  prevent  the  injustice  and  mischief 
which  would  take  place  if,  for  a  default  in  cay- 
ment  of  rent  in  respect  of  land,  there  could  oe  a 
power  on  the  part  of  the  landlord  to  do  such'  an 
infinite  mischief  to  the  person  who  was  engaged 
in  the  use  of  engines  and  carriages  working  upon 
railwavs  as  would  be  done  by  selling  them  up 
for  default  in  a  payment  of  rent.  I  also  think 
the  Legislature  had  in  its  mind  the  great  injus- 
tice that  would  be  done  to  persoius  letting  sach 
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valnable   property   as   this  npon  hire,  if,  when 
snch  things  are  on  hire  and  are  being  used  for 
the  purpose  of  the  trade  or  business  of  a  parti- 
cular company  or  of  a  particular  individual,  they 
could  be  seized  in  conseouenoe  of  a  default  in 
payment  of  rent.    I  think  ooth  those  objects  were 
probably  in  the  intention  of  the  Legislature  when 
this  Act  was  passed ;  and  we  know  as  a  matter 
of   fact    that  an  enormous    proportion    of   the 
rolling  stock  which  rolls  along  the  lines,  and 
which  stands  npon  the  sidings  and  works  in  con- 
junction and  connection  with  the  main  lines  in 
the  kingdom,  is  rolling  stock  which  is  on  hire, 
and  which  is  let  to  private  adventurers  carrying 
on  different  concerns,  such  as  collieries  and  other 
similar  works.    I  think  therefore  it  would  be  im- 
possible to  contemplate  that  the  Legislature  was 
mtending  to  restrict  the  application  of  this  Act 
in  such  a  narrow  way  as  that  which  Mr.  Ander- 
son contends.    We  must  therefore  look  upon  the 
Act  as  beiuff  large  enough  to  include  all  railway 
stock — all  rolling  stock  let  on  hire  which  is  used 
upon  railways  of  anv  description  and  which  oomes 
within  the  other  definitions  of  this  Act.     The 
clause  which  is  relied  upon  by  the  respondents 
is  the  third :    "  Boiling  stock  being  in  a  work 
shall  not  be  liable  to  distress  for  rent  payable 
by  a  tenant  of  the  work,  if  such  rolling  stock 
i^  not  the  actual  property  of  such  tenant,  and 
has  upon  it  a  distmguishing  metal  plate  affixed 
to   a    conspicuous    part    thereof,    or   a    distin- 
guishing   brand,"  and    so  on,  **  indicating  the 
actual  owner  thereof."    At  the  time  the  engine 
was   seized   it  was   standing  in  an  engine-shed 
which  was   on  a  siding,  whjcb  siding  was  con- 
nected with  a  private  line,  which  was  the  pro- 
perty of  the  appellants,  and   connected  with  a 
public  railway  in  the  immediate  neighbourhood, 
in   the    month  of    Oct.   1884   the    contractors 
entered  into  an  agreement  to  become  tenants  of 
the  8aid  appellants  of  the  said  sidings,  engine- 
shed,  tank,  coal-stage,  weigh-bridge,  and  office 
upon  certain  terms.     So  that   there  can  be  no 
doubt  upon  the  statement  in  the  case  that  this 
was  a  matter  in  respect  of  which  the  respondents 
were  tenants  of  the  appellants.    It  is  stated  in 
the  case  itself.    When  the  engine  was  seized  it 
was   actually  standing  in  the  shed.     The  shed 
itself  is  described  as  a  shed  in  which  a  good  deal 
of  work  was  done  by  the  contractors,  who  were 
contractors  for  making  the  line  at  a  certain  dis- 
tance from  the  particular  shed,  and  it  was  used 
ihroaghout   by  the  contractors  for  keeping  the 
engine  in  as  a  protection  against  the  weather, 
and  also  for  stores  and  repairs  to  the  engine  and 
other  engines  of  the  contractors,  parts  of  which 
when  taken  to  pieces  for  the  purpose  of  repairs 
were  kept  or  btored  therein,  and  portions  oi  the 
contractors'    engines    were   also    kept    therein. 
The  contractors   also   used    the   said    strip   of 
ground   between    the   Northampton   and   Ban- 
bury Junction   Eailway    Company's   lines  and 
the  sidings  for   the  purpose  of  storing  railway 
plant.   It  was  contended  that  this  engine  was  not 
m  a  work  within  the  meaning  of  the  Act.    The 
interpretation  clause   says :   "  A  work  includes 
any  colliery,  quarry,  mine,  manufactory,  ware- 
house, wharf,  pier,  or  jetty,  in  or  on  which  is  any 
railway  siding.'|    Now  I  do  not  decide  the  case, 
and  I  do  not  think  it  ought  to  be  decided,  upon 
the  ground  that  this  work  affirmatively  comes 
within  the  interpretation  clause,  stating  that  the 
Mag.  Gas.— Yol.  XIV. 


word  "  work  "  shall  include  any  of  those  things. 
There  has  been  a  contention  to  that  effect — ^that 
it  may  be  a  portion  of  the  wharf,  and  so  come 
within  it.  I  do  not  decide  that  it  is  not  so. 
I  do  not  intend  to  base  my  judgment 
upon  that  one  way  or  the  other,  but  I  do  think 
that  this  interpretation  clause  is  not  exclusive  of 
the  true  definition,  whatever  it  may  be,  of  the 
word  "  work  "  as  used  in  sect.  3.  I  think  wo 
have  still  to  put  our  own  construction  upon  the 
word  "  work ;  and  that  we  must  do  so  in  this 
case  without  resorting  at  all  to  the  interpretation 
clause.  We  may  look  to  the  interpretation 
clause  to  see  what  kind  of  thing  they  dealt  with 
by  it  in  order  to  guide  us  to  a  true  conception  of 
what  the  things  are  which  are  intended  to  be 
dealt  with  bv  clause  8 ;  but  I  do  not  think  that 
a  clause  waich  merely  says  "  a  work "  shall 
include  those  things  prevents  us  from  deciding 
or  authorises  us  to  decide  that  no  works 
which  are  not  included  in  that  interpreta- 
tion clause  are  works  within  any  other  clause 
in  the  Act.  We  generally  find,  when  railway 
works  are  spoken  of,  they  are  spoken  of  as 
"  railway  works "  in  the  plural  and  not  in 
the  singular,  as  "  a  work."  But  is  this  ennne- 
shed  within  the  meaning  of  this  Act  '*  a  work  ?  " 
I  think  it  is.  I  think  that  the  engine  in  ques- 
tion on  the  occasion  when  it  was  seized  was 
in  *'  a  work  "  within  the  meaning  of  this  Act. 
This  engine-shed  is  a  work  in  which  is  a  railway 
siding,  and  it  is  a  work  which  is  on  a  railway 
siding ;  it  is  a  shed  into  which  the  engine  would 
run  by  going  along  the  siding,  and  there  it  would 
rest,  or  there  it  would  be  placed  for  the  purpose 
for  which  it  used  to  go  there  according  to  the 
statement  in  the  case,  namely,  to  be  repaired,  and 
into  a  work,  into  a  shed  in  which  other  works 
were  carried  on  for  the  purpose  of  enabling 
engines  to  be  used  upon  tne  siding  or  upon  the 
branch  within  which  the  siding  was  connected. 
Now  that,  I  think,  shows  that  this  was  rolling 
stock  in  a  work  within  the  meaning  of  sect.  3, 
and  being  rolling  stock  within  a  work  it  was  not 
liable  to  oe  seized  for  distress  for  rent  payable 
by  a  tenant  of  the  work.  I  have  alread;^  said,  I 
think,  the  respondent  was  a  tenant  of  this  work, 
and  therefore  I  think  the  decision  of  the  magis- 
trates was  right,  and  that  the  appeal  ought  to  be 
dismissed. 

Wills,  J. — I  am  of  the  same  opinion.  The 
first  question  which  arises  is,  whether  this  is 
rolling  sbock  within  the  meaning  of  this  Act  at 
all.  I  think  it  is,  because  rolling  stock  includes 
locomotive  engines  used  on  raOways.  It  seems 
at  the  particular  time  when  this  distraint  took 
place  the  engine  in  question  was  in  a  particular 
use  upon  that  which  is  called  a  branch  line  in 
the  railway.  I  see  nothing  in  the  Act  to  limit 
the  word  "  railway."  The  magistrates  have  found 
that  this  is  a  branch  railway,  and  it  therefore 
seems  to  me  to  answer  the  term  **  railway."  If 
so,  this  was  a  locomotive  used  on  a  railw<*y,  and 
therefore  it  comes  within  the  definition  clause  of 
rolling  stock.  I  think  there  is  no  reason  to 
doubt,  upon  the  facts  stated  and  the  findings  of 
the  magistrates,  that  the  persons  who  were  dis- 
trained upon  were  tenants  of  the  strip  of  land 
that  was  used  in  connection  with,  and  was  in 
immediate  contiguity  to,  those  pieces  of  land 
which  are  called  sidings  in  the  case ;  and  I  think 
it  is  clear  that  the  magistrates,  in  using  the  word 
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"siding/'  and  the  parties  when  they  used  the  | 
word  "  siding  "  in  their  correspondence,  did  not 
mean  merely  the  piece  of  lana  upon  which  the 
metals  stood,  but  that  which  in  a  business  and 
conmiercial  sense  would  be  called  a  siding,  which 
would  be  the  land  in  immediate  contiguity  to  it. 
Then  was  that  piece  of  land  a  work  as  occupied  P 
I  think  it  was.  It  is  not  very  easy  to  say  exactly 
what  is  meant  by  "  a  work."  The  difSculty  arises 
from  the  fact  of  its  not  being  a  word  known  to 
the  law — it  is  a  mere  word  of  art — ^not  being  a 
word  in  popular  use  in  the  sense  in  which  it  is 
used  in  the  Act.  When  you  see  the  things  that 
by  the  interpretation  clause  the  word  "work" 
is  to  include,  I  think  it  becomes  apparent  that 
'*  work  "  is  used  as  applying  to  any  establishment 
or  place  used  for  the  purpose  of  trade  or  manu- 
facture, and  which  is  connected  with  a  line  of 
railway  by  sidin&^s  along  which  this  rolling  stock 
may  be  propelled.  If  so,  I  think  this  answers  to 
the  definition  of  **  work."  It  is  also  possible  to 
support  it  upon  the  narrower  application  of  the 
terms,  and  to  say  that  this  shed  is,  under  the 
circumstances,  within  the  Act  as  being  a  ware- 
house; but  I  confess  I  rather  myself  take  the 
broader  view,  and  think  the  whole  bit  of  land 
taken  by  the  contractors  was  a  work  within  the 
meaning  of  this  Act.  Now,  to  the  limited  extent 
to  which  it  is  legitimate  to  speculate  upon  the 
object  and  purview  of  an  Act  oi  Parliament,  it  is 
very  satisfactory  to  think  that  such  a  decision 
carries  out  what  seems  to  be  the  tolerably  obvious 
meaning  of  the  Act  of  Parliament.  It  is  not 
without  significance,  and  it  is  worth  remarking, 
that  in  the  very  same  session  of  Parliament 
another  Act  was  passed  which,  like  this  one, 
was  apparently  based  upon  the  notion  that  there 
was  an  injustice  which  required  to  be  remedied 
in  making  the  goods  of  A.  pay  for  the  debt  of 
B.  In  the  very  same  session  of  Parliament  the 
Lodgers*  Protection  Act  passed,  and  in  both  of 
these  Acts  one  sees  the  Legislature  thought  that 
the  time  was  come  when  a  stop  should  be  put  to 
a  very  unjust  institution  of  tnis  country,  which 
existed  from  time  immemorial,  by  which  the 
property  of  A.,  being  upon  the  land  occupied 
by  D.,  could  be  made  liable  to  pay  B.'s  debt  to 
the  landlord.  Everybody  knows  that  a  very 
large  proportion  of  the  rolling  stock  in  the 
country  belonga  to  waggon  companies  and  com- 
panies of  that  nature,  who  supply  this  rolling 
stock  in  very  large  quantities  to  aiiierent  persons 
and  to  different  railways.  The  result  of  that 
necessarily  would  be  that,  into  any  premises 
which  were  connected  with  railways  oy  sidings, 
the  property  of  these  waggon  companies  all  over 


the  kingdom  would  be  liaole  to  go ;  and  of  course 
from  time  to  time  it  must  happen  that  at  a 
critical  time  they  would  be  upon  the  premises  of 
some  insolvent  man  who  could  not  pay  his  rent. 
It  seems  to  me,  without  looking  beyond  the  Act 
itself,  it  is  evident  the  intention  of  the  Legisla- 
ture was  to  put  a  stop  to  that.  Now  this  is  pre-  ^ 
cisely  such  a  case.  This  is  a  case  in  which  the 
company,  who  were  the  owners  of  this  locomo- 
tive, a  very  costly  and  valuable  article*  the  hire 
of  which  amounted  to  2792. 10«.  per  annum,  had 
let  it  to  the  contractors,  who  were  unable  to  pay 
their  rent,  and  the  result  of  that  would  be,  unless 
this  Act  of  Parliament  applied,  that  the  owners 
of  this  engine  might  pay  the  contractors'  rent. 
It  seems  to  me  to  be  precisely  the  class  of  case 


in  which  this  Act  was  intended  to  operate.  For 
these  reasons  I  think  the  magistrates  were  right, 
and  that  this  appeal  must  be  dismissed. 

Solicitors  for  the  appellants,  BobinBon  naA 
Wilkin, 

Solicitors  for  the  respondents,  Bolton^  BotHnMt 
Btiak,  and  Co. 


Monday,  April  5, 1886. 

(Before  Mathew  and  Smith,  JJ.) 

Bso.  V,  The  Lord  Mayor  op  Lohimk.  (a) 

Husband  and  wife — Libel — Grimindl  proeeedingt 
wife    against   huaband-^Marriea    Womm*t 
\y  AetB  1870, 1882,  1884  (33  ^  34  Vid. 
C.9S;  45^46  Vict.  c.  75  ;•  47  ^  48  Fie*.  «.  14). 

T^  Married  Women's  Property  Acta  do  not  enaih 
a  married  woman  to  taJee  criminal  proeeedingi 
against  her  husband  for  defamatory  libel. 

This  was  a  rule  calling  upon  the  Lord  Mayor 
of  London  and  Alfred  G.  Vance  to  show  cause 
why  the  Lord  Mayor  should  not  proceed  to  hear 
ana  determine  the  matter  of  an  application  by 
Emma  Yanoe,  otherwise  Stevens,  for  a  summooi 
against  the  said  Alfred  G.  Yance  for  a  defama- 
tory libel  alleged  to  have  been  published  by  him 
of  and  concerning  the  applicant. 

On  the  25th  Nov.  1885  Emma  Yanoe 
laid  an  information  and  complaint  before  the 
Lord  Mayor  upon  an  application  for  a  summoos 
against  Alfred  G.  Yance  tor 

That  he,  the  said  Alfred  G.  Vaaoe,  did  malieioiulj 

Subliah  of  her,  the  said  Emma  Yanoe,  the  foUowiw 
efamatorj  libel  in  thd  Daily  Telegra/ph  of  the  14u 
Not.  1885,  viz. :  '*  ICr.  Alfred  G.  Yanoe,  oomedian  and 
TooflJiflt,  in  answer  to  an  advertisement  that  mmnd 
in  last  Taeiday's  iasae  of  this  paper,  inforaui  hit  mendi 
and  the  publio  that  the  person  advertising  is  in  no  nay 
related  to  himself  or  family ; "  meaning  thereby  that 
she,  the  said  Emma  Vanoe^  was  not  hia  wife,  and  dl» 
paraging  her  in  her  reputation  as  a  married,  reepeetahb 
woman,  and  tending  to  bring  her  into  ridionle  and  eon- 
tempt  as  a  person  who  had  lived  with  the  said  Alfred 
G.  Yanoe  under  the  pretence  that  she  was  his  ivift, 
whereas  ahe  was  his  mistress  and  in  no  way  related  to 
him. 

At  the  time  of  the  publication  of  this  alleged 
libel  Emma  Yanoe  was,  and  still  is,  the  wife  of 
Alfred  G.  Yance. 

Emma  Yanoe  tendered  herself  before  the  Lard 
Mayor  to  prove  the  publication  of  the  alleged 
libel;  the  Lord  Mayor  refused  to  grant  a  sum- 
mons, upon  the  ground  that  Emma  Yance  was 
the  wife  of  Alfred  G.  Yance,  and  could  not, 
under  the  circumstances,  prosecute  or  give 
evidence  against  her  husband. 

W.  Baugh  AUen  (Poland  with  him),  for  the 
Lord  Mayor,  showed  cause.— A  wife  may  in  some 
cases  maintain  criminal  proceedings  against  her 
husband.  Her  person  is  protected  by  the  common 
law  and  her  property  by  the  Married  Women's 
Property  Act  1882.  Before  the  Aot  of  1882 
neitner  party  was  allowed  to  give  evidence  in 
any  criminal  proceedings  taken  against  the  other, 
except  (1)  where  a  wile  prosecuted  her  husband 
for  personal  violence  against  herself  or  a  husband 
his  wife;  or  (2)  aoparently  in  cases  of  high 
treason ;  and  (3)  unaer  certain  special  statales. 
as  the  Master  and  Servants  Aot,  and  the  reomt 
Explosives  Acts.  The  Evidence  Amendment  Act 
1855   (16  &  17  Yict.  c.  88)  expreesly  excepted 
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criminal  prooeedingB  from  the  operation  of  the 
Act :  (see  Montague  Lnsh  on  Hnsband  and  Wife, 
p.  425.)  In  Beeve  t.  Wood  (5  B.  &  S.  866)  the 
evidence  of  the  wife  of  a  person  snmmoned  for 
neglecting  and  refusing  to  maintain  her,  whereby 
she  became  chargeable  to  the  parish,  was  held  to 
be  inadmissible.  Grompton,  J.  said, "  in  earlj  times 
an  exception  was  made  to  the  ^neral  rule  that  a 
wife  is  not  an  admissible  witness  against  her 
husband,  namely,  in  the  case  of  personal  wronss 
inflicted  by  him  upon  her.  That  arose  partly 
from  the  mischief  which  would  have  followed 
from  her  exclusion,  partly  from  necessity,  and 
partly  from  the  consideration  that  she  was  in 
reality  the  prosecuting  party."  It  cannot  be  said 
tbat  libel  amounts  to  personal  violence  within 
the  exception  to  the  rule.  Sect.  12  of  the 
Married  Women's  Property  Act  1882  (45  &  46 
Yict.  c.  75)  does  not  apply,  as  the  remedies  and 
redress  by  way  of  criminal  proceedings  there 
given  to  a  married  woman  are  only  for  the 
protection  and  security  of  her  own  separate 
property. 

Critpe  in  support  of  the  rule. — The  separate 
popertY  of  the  wife  is  affected  by  the  libel.  An 
mjniy  has  been  done  to  her  reputation  in  her 
profession.  The  court  has  jurisdiction  to  restrain 
the  publication  of  any  document  tending  to  the 
destruction  of  property,  whether  consisting  of 
money  or  of  prorossionai  reputation  by  which  pro- 
perty is  acquired : 

Dtmn  V.  Holden,  20  L.  T.  Bep.  N.  S.  859 ;  L.  Bep. 
7  Bq.  488. 

[Mathew,  J. — ^That  case  has  been  distinctly  oyer- 
ruled  by  the  Court   of   Appeal    in  PrudenHal 
Aswrance  Company  v.  Knott,  31  L.  T.  Bep.  N.  S. 
866 ;  L.  Bep.  10  Ch.  App.  142.]    In  PhiUipB  v. 
Bamet  (34  L.  T.  Bep.   N.  8. 177 ;  1  Q.  B.  Div. 
438)   Blackburn,  J.    says:    *' There   can  be  no 
doubt  that,  if  a  wife  receives  bodily  injury  from 
the  hands  of  her  husband,  he  is  liable  to  criminal 
proceedings  for  a  felony  or  misdemeanour  as  the 
case  ma^  be;   and  in  the  case  of  an  ordinary 
assault  it  is  quite  clear  that  the  wife  has  a  right 
for  her  protection  to  obtain  articles  of  the  peace 
against  her   husband,  and  upon  this  and  upon 
oilier  oocasionB  she  is  in  law  a  separate  person." 
It  is  conceded  that  no  cases  can  be  found  of  cri* 
minal  proceedings  taken  by  a  wife  against  her 
husband,  except  those  for  personal  injury.    [Ifon- 
taaue  Lush  as  amicfM    cwruB. — ^In   Sfimmen  y. 
CUy  Bank  (31  L.  T.  Bep.  N.  S.  268 ;  L.  Bep.  9 
C.  P.  580)  Brett,  J.  suggested  that  proceedings 
by  a  married  woman  for  a  libel  upon  her  in  her 
trade  or  calling  would  be  proceedings  for  the 
protection  of  her  se|»rate  estate.    As  sect.  12  of 
the  Act  of  1882  provided  that  a  wife  might  take 
criminal  proceedings  against  all  persons,  including 
her  husbiEuid,  for  uie  protection  of  her  separate 
property,  it  would  seem  to  follow  that  she  could 
take  criminal  prooeedinj^  for  libel  against  her 
husband  for  a  ubel  affecting  her  credit  and  repu- 
tation in  her  trade  or  business.] 

Cur.  cuhf»  wU. 

The  judgment  of  the  Court  (Mathew  and 
Smith,  J  J.)  was  deUyered  by 

Skrh,  J.— We  are  of  opinion  that  this  rule 
should  be  disdiarged.  It  cannot  be  doubted  that 
by  the  law  of  Smrland,  before  the  passing  of  the 
Married  Women's  Property  Acts  1870, 1882,  and 
1884  (38  &  34  Yict.  c.  93,  45  A  46  Yict.  c.  75,  and 


47  &  48  Yict.  c.  14),  except  in  the  cases  herein- 
after mentioned,  a  husband  or  wife  could  not  take 
criminal  proceeding  against  each  other.  From 
the  earliest  time  it  has  been  held  that  e^  feme 
covert  was  not  guilty  of  felony  in  stealing  her 
husband's  goods,  the  reason  being  that  husband 
and  wife  were  considered  but  as  one  person  in 
law :  (see  1  Hale  P.  G.  514.)  Upon  the  same 
principle  it  was  held  that  a  husband  could  not 
grant  lands  to  a  wife,  for  the  maxim  of  the  law 
that  a  husband  and  wife  are  one  person" 


was 


{Firehrasa  v.  Pennant,  2  Wils.254) ;  and  per  Lush 
and  Field,  J  J.  in  PhiUipe  y.  Bamet  (34  L.  T.  Bep. 
N.  S.  177 ;  1  Q.  B.  Div.  440,  441).    It  was  also 
the  law  of   England,  before  the  passing  of  the 
Married  Women's  Property  Acts,  that  a  husband 
and  wife  in  a  criminal  case  (except  as  hereinafter 
mentioned  and  in  cases  of  high  treason)  could  not 
give  evidence  for  or  against  each  other ;  and,  until 
the  passing  of  the  16  &  17  Yict.  c.  83,  could  not 
haye  giyen  evidence  for  or  against  each  other, 
even  in  a  civil  suit.    There  were,  however,  excep- 
tions recognised  by  the  law  to  the  above  rule. 
The  question  for  our  determination  is,  whether 
the  present  case,  which  is  that  of  a  wife  seeking 
to  prosecute  her  husband  for  a  defamatory  libel, 
comes  within  the  exception  or  not.    We  are  of 
opinion  that  the  exceptions  are  confined  to  those 
cases  in  which  personal  injuries  have  been  effected 
by  yiolence  or  coercion  by  the  husband  upon  the 
wife,  or  wife  upon  the  husband :  (see  Phillips  on 
Bvidence,  10th  edit.,  p.  83.)     It  is  upon  this 
ground  that  it  has  been  held  that  a  husband  and 
wife,  as  the  case  may  be,  can  prosecute  and  give 
evidence  against  each  other  in  cases  of  batteries, 
assaults,  and  other  personal  injury.    This,  as  it 
appears  to  us,  is  the  law  as  laid  down  in  Beeve  v. 
Wood  (5  B.  &  S.  364).    Upon  this  principle  it  is 
that  the  two  cases  of  abduction.  Beg,  v.  Yore  (1 
Jebb  &  Symes,  563)  and  Beg.  y.  WaJceiield   (2 
Lew.  C.  0.  279)  would  seem  to  have  been  decided ; 
for,  as  pointed  out  by  Crompton,  J.  in  Beeve  v. 
Wood  (5  B.  &  S.  364),  there  might  well  have  been 
considered  to  have  been  what  was  equivalent  to 
an  actual  personal  injury  to  the  woman  herself 
in   those   cases.    The  following  passage   in  the 
judgment  of  Blackburn,  J.  in  the  case  of  Phillipe 
V.  Bamet  is  very  apposite  to  the  matter  in  hand. 
The  learned  judge  there  says  :   **  There  can  be 
no  doubt  that  if   a  wife  receives  bodily  injury 
from  the  hands  of  her  husband  he  is  liable  to 
criminal  proceedings   for    a  felony  or   a   mis- 
demeanour, as  the  case  may  be ;  and  in  the  case 
of  an  ordinary  assault  it  is  quite  clear  that  the 
wife  has  a  right  for  her  protection  to  obtain 
articles  of  the  peace  against  her  husband."    In 
our  judgment  tne  exception  only  extends  to  the 
class    of    cases  where    bodily  mjurv  has  been 
received  by  the  wife  or  husband,  as  tne  case  may 
be.    No  case  has  been  cited  at  the  bar,  nor  are 
we  aware  of  any,  in  which  the  exception  has  ever 
been  extended   beyond   that  above  enunciated; 
and  it  is  worthy  of  remark  that,  if  the  law  be  as 
was  contended   by  the  applicant,  no   trace   of 
authority  to  support  her  position  can  be  adduced 
in  her  behalf.    U  was  then  argued,  however,  that 
even  if  the  present  case  does  not  come  within  the 
exception  as  the  law  stood  before  the  passing  of 
the  Married  Women's  Property  Act  1870,  vet  it 
comes  within  the  existing  Act  of  1882,  and  that 
by  virtue  of  the  provisions  of  that  Act  she  was 
now  enabled  to  prosecute  her  husband  for  a  libel 
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upon  her  reputation  and  credit.  It  was  said  tbat 
by  sect.  12  of  the  Act  of  1882  it  was  enacted  that 
every  woman,  whether  married  before  or  after 
the  passing  of  the  Act,  should  have  against  her 
husband  the  same  remedies  and  redress  by  way 
of  criminal  proceedings  "  for  the  protection  and 
security  of  her  own  separate  property,  as  if  such 
property  belonged  to  ner  as  a  feme  soU ; "  and 
that  the  present  criminal  proceeding  against  her 
husband  for  libel  was  for  the  protection  and 
security  of  her  separate  property,  she  bein^  a 
vocalist.  It  was  argued  before  us  that,  it  having 
been  stated  by  Brett,  J.  daring  the  argument  in 
the  case  of  Svmmers  v.  City  Bank  (eup.)^  under 
sect.  11  of  the  Act  of  1870,  that  a  wife  could  sue 
her  husband  for  a  libel  upon  her  in  her  trade, 
that  therefore  it  necessarily  followed  that  she 
could  criminally  prosecute  him  in  a  case  like  the 
present.  It  seems  to  us  that  the  argument  is 
wholly  fallacious.  First,  we  would  point  out  that 
under  sect.  12  of  the  Act  of  1882,  which  is  the 
Act  now  in  force  (it  was  equally  so  under  sect.  11 
of  the  Act  of  1870),  proce^ings,  whether  civil  or 
criminal,  can  only  be  taken  by  wife  against  hus- 
band for  the  protection  and  security  of  her  own 
separate  estate.  How  can  criminal  proceedings 
for  a  personal  libel  be  said  to  be  for  the  protec- 
tion and  security  of  her  own  separate  property  P 
Libel  on  an  individual  is,  and  alwavs  has  been, 
regarded  as  both  a  civil  injury  ana  a  criminal 
offence.  The  person  libelled  may  pursue  his 
remedy  for  damages  or  prefer  an  indictment ;  he 
may  both  sue  for  damages  and  indict.  It  is 
ranked  amongst  criminal  ofiFences  because  of  its 
supposed  tendency  to  arouse  angry  passions, 
provoke  revenge,  and  thus  endanger  the  public 
peace:  (see  per  Lush,  J.,  Bsg.  v,  Holhrodk^  39 
L.  T.  Rep.  N.  S.  630 ;  4  Q.  B.  Div.  46.)  How  can 
a  prosecution  for  a  libel,  which  is  criminal  only 
because  of  the  tendency  above  pointed  out  l>e 
said  to  be  for  the  protection  and  securitv  of  the 
separate  estate  P  It  seems  to  us  impossible  to  so 
hold,  even  if  it  may  hereafter  be  held  (upon 
which  we  give  no  opinion)  that  an  action  for 
libel  in  a  case  like  the  present  can  be  maintained 
by  a  wife  against  a  husband.  It  seems  to  us, 
moreover,  looking  at  the  complaint  made,  that  it 
would  be  impossible  to  hold  the  separate  estate, 
as  contemplated  by  the  statute,  was  ever  here  in 
jeopardy.  What  was  damaged,  if  anything,  was 
the  fair  fame  of  the  applicant,  and  that,  m  our 
judgement,  is  not  separate  estate.  We  are  of 
opinion,  for  the  reasons  above  stated,  that  neither 
as  the  law  stood  prior  to  1870,  nor  since,  can  a 
wife  criminally  prosecute  a  husband  or  give 
evidence  against  him  upon  a  prosecution  for  a 
personal  libel  upon  herself.  We  therefore  dis- 
charge this  rule,  with  costs. 

Solicitor  for  applicant,  Heritage, 
Solicitor  for  respondent,  T1^  City  Solicitor. 


Friday,  AprU  9, 1886. 
(Before  Denkan  and  Smith,  J  J.) 
Shikglbr  v.  Smith,  (a) 

Bastardy  order — Notice  of  appeal — Grounds  thereof 
— Court  of  swnmary  jurisdiction  —  Bastardy 
Act  1844  (7^8  Vict  c.  101),  s.  ^Summary 
Jwrisdictio7h  Act  1879  (42  ^  43  Vict,  c.  49)  m.  31, 
32,  54— flfttwiwory  Jurisdiction  Act  1884  (47<J'48 
Vict.  c.  43),  ss.  4,  6,  7. 

In  an  appeal  from  an  order  of  a  court  of  summary 
jwrisaiction,  in  a  matter  of  bastardy,  the  appel- 
lants notice  of  appeal  must  siaie  tlie  ground^  cf 
such  appeal  under  the  diet  section  of  ike  Sum^ 
ma/ry  Jurisdiction  Act  1879  (42  ^  43  Vict,  c.49), 
the  repeal  of  the  32iul  section  of  thai  Act  by  the 
4th  section  of  the  Summary  Jurisdiction  Act  of 
1884  (47  ^  48  Vict,  c  43),  luLving  taken  away 
the  alternative  mode  of  proceeding  under  tks 
4th  section  of  the  Bastardy  Act  1844  (7^8  Vid. 
c.  101). 

This  was  a  special  case  stated  by  the  Becorder  of 
Birmingham  in  a  matter  of  bastardy. 

Case. 

1.  This  was  an  appeal  to  the  Court  of  Quarter 
Sessions  for  the  Borough  of  Birmingham,  from 
an  order  in  bastardy  made  by  Thomas  Clement 
Sneyd  Kynnersley,  £sq.,  Stipendiary  Magistrate 
for  the  said  borough,  sitting  in  petty  sessions, 
against  the  above  named  appellant  on  the  29th 
June  1886. 

2.  At  the  hearing  before  the  magistrate  on 
the  29th  June  1885,  directly  after  the  order  was 
made,  the  solicitor  for  the  appellant  gave  verbal 
notice  of  appeal  against  the  order  to  the  respon- 
dent. 

3.  On  the  following  day  a  written  notice  of 
appeal  against  the  order  was  served  upon  the 
respondent. 

The  following  ii  a  copy  thereof : 

To  Ann  Louisa  Smith.— Take  notice  that  Herbert 
Leigh  Sbing^ler  intends  at  the  Gheneval  Quarter  Seeoone 
of  the  Peaoe  for  the  Borough  of  Birmingham,  to  be 
holden  after  the  period  ol  fourteen  da^rs  next  after  tbe 
making  of  the  order  hereinafter  menuoned,  to  appeal 
against  an  order  of  affiliation  made  this  day  bv  Thomas 
Clement  Sneyd  Ksrnnenlej,  Esq.,  Jostioe  of  tiie  Peaoe, 
in  respect  of  yonr  illegitimate  male  child.  Dated  Mon- 
daj,  29th  June  1885.  B.  A.  Daub  and  Son,  of  12,  Ben- 
nett'a-hill,  Birmingham,  Solicitors  for  BIr.  Shingler. 

The  said  notice  of  appeal  waa  served  on  Ann 
Louisa  Smith  only,  and  no  notice  whatever  of 
any  grounds  of  appeal  was  either  served  or  given. 

4.  On  the  2nd  July  1885  the  appellant  entered 
into  recognisances  with  a  surety  to  appear  and  try 
the  said  appeal  at  the  next  practicable  general 
quarter  sessions  of  the  peace  for  the  said  borough, 
and  to  pay  such  costs  as  he  might  be  then  ordered 
to  pay,  and  on  the  3rd  July  notice  thereof  in 
wi'iting  was  served  upon  the  respondent. 

5.  On  the  above  facts  being  proved,  oonnsd  for 
the  respondent  objected  that  the  notice  of  appeal 
was  bad  and  insufficient  in  point  of  law,  on  the 
ground  that  it  did  not  comply  with  the  provisions 
of  the  Summary  Jurisdiction  Act  1879  (42  A  43 
Vict.  c.  49)  6.  31,  sub-sect.  2,  and  he  cited  the 
Summary  Jurisdiction  Act  1884  (47  &  48  Vict.  c.  4S) 
88.  4,  6,  and  7,  and  contended  that  the  bastardy 
orders  in  question  were  orders  of  a  court  of  sum- 
mary jurisdiction,  made  in  pursuance  of  the 
Summary  Jurisdiction  Acts. 

(e)  Beportsd  hj  Josife  Sxitb,  Bsq^  Btrristw^i^Lsw. 
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6.  Counsel  for  tbe  appellant  admitted  that  tbe 
proTisions  of  tbe  Summary  Jurisdiction  Act  1879 
(42  <fe  43  Vict.  G.  49),  s.  31,  sub-sect.  2,  had  not 
been  complied  with,  but  he  contended  that  such 
compliance  was  not  necessary,  and  that  ordem  in 
bastardy  were  orders  made  in  pursuance  of  7  &  8 
Vict,  c  101,  and  not  in  pursuance  of  tbe  Sum- 
mary Jurisdiction  Acts,  and  that  tbe  effect  of 
the  Summary  Jurisdiction  Act  1884  was  to  leave 
tbe  right  of  appeal  granted  by  7  &  8  Vict.  c.  101, 
8. 4^  in  existence,  but  freed  from  any  conditions 
as  to  notice  of  appeal  or  recognisances,  and  that 
therefore  tbe  appellant  had  tbe  right  to  prosecute 
bis  appeal  without  giving  any  notice  of  appeal. 
He  quoted  7  <Sb  8  Vict.  c.  101,  as.  1,  4 ;  11  &  12 
7ict.  c.  43,  s.  35;  42  &  43  Vict.  c.  49.  s.  54;  B.eg, 
V.  Tlte  Jiuiiees  qf  MorUgomeryMhire  (51  L.  J.  95, 
M.  G.) ;  and  47  db  48  Vict.  c.  43  (as  to  repeal  of  part 
of  sect.  4  of  7  &  8  Vict.  c.  101,  and  of  8  <Sb9  Vict, 
c.  10,  s.  3),  and  with  regard  to  47  &  48  Vict.  c.  43, 
8.  7,  he  argued  that  even  if  the  order  was  made 
by  a  court  of  summary  jurisdiction  within  the 
meaning  of  that  section,  it  was  not  made  in  pur- 
suance of  the  Sumipary  Jurisdiction  Acts. 

7.  I  was  of  opinion  that  tbe  contention  of  the 
counsel  for  the  appellant  was  right,  and  I  allowed 
tbe  case  to  proceed ;  and  after  nearing  evidence, 
I  quashed  the  order  appealed  against,  on  tbe 
ground  that  tbe  evidence  of  the  mother  was  not 
corroborated  in  a  material  particular  by  other 
testimony  to  my  satisfaction. 

The  question  for  tbe  opinion  of  the  court  is  : 

Wbetner  under  the  above  circumstances  it  was 
necessary  for  the  appellant  to  obs^ve  the  proce- 
dure as  to  notice  and  f^^unds  of  appeal  prescribed 
by  tbe  Summarv  Jurisdiction  Act  1879,  sect.  81 P 

If  tbe  court  shall  be  of  opinion  in  the  negative, 
tbe  order  of  tbe  court  of  quarter  sessions  is  to 
stand. 

If  tbe  court  shall  be  of  opinion  in  the  affirma- 
tive, tbe  order  of  the  court  of  quarter  sessions  is 
to  be  quashed. 

Tbe  following  Acts  of  Parliament  were  cited, 
and  are  material  to  tbe  decision : 

Tbe  Bastardy  Act  1884  (7  &  8  Yict.  c.  101) : 

Seot.  4.  And  be  it  enacted  that  ....  If  within 
twen^-foor  honrs  after  the  adjndioation  and  making  of 
•ny  order  on  tiie  pntatiye  father  as  aforesaid  snch  pnta* 
tive  father  giye  notice  of  appeal  to  the  mother  of  the 
heciaid  ohiM,  and  also  withm  seyen  days  give  sufficient 
Mcurity  by  reoogniBanoe  or  otherwise  for  the  payment 
ef  eoits  to  the  satisfaction  of  some  one  jnstioe  of  the 
peaoe.it  shall  be  lawful  for  snch  pntatiTe  father  to 
•ppeal  to  the  general  quarter  sessiona  of  the  peaoe. 

The  Summary  Jurisdiction  Act  1879  (42  &  43 
Vict.  c.  49) : 

Sect.  81.  Where  any  person  is  authorised  by  this  Act 
or  by  any  future  Act  to  appeal  from  the  conyiotion  or 
order  of  a  court  of  summary  jnrisdiotion  to  a  court  of 
general  or  quarter  sessiona,  he  may  appeal  to  such 
ooort,  subject  to  the  oonditionB  and  regulations  fol- 
lowing: 
(2.)  The  appellant  shall  within  the  prescribed  time,  or 
if  no  time  is  prescribed,  within  seven  days  after 
the  da,y  on  which  the  said  decision  of  the  court 
was  given,  gire  notice  of  appeal  bv  seiying  on 
the  oiher  paij^  and  on  the  clerk  of  &e  said  court 
of  summary  jurisdiction  notice  in  writing  of  his 
intention  to  appeal,  and  of  the  general  grounds 
of  snob  appeal . 
Seot  82.  Where  any  person  is  authorised  by  any  past 
Aot  to  appeal  from  tbe  conTiction  or  order  of  a  court  of 
■ununary  jurisdiction  to  a  court  of  general  or  quarter 
•cfldons,  he  may  appeal  to  such  court,  subject  to  tne  con- 
ditioni  and  regulations  contained  in  this  Act  with 
iwpeot  t6  a&  appeal  to  a  ooort  of  genkal  or  quarter 


sessions :  Provided,  that  where  any  such  appeal  is  in 
accordance  with  the  conditions  and  regulations  pre- 
scribed by  the  Act  authorising  the  appeal,  so  far  as  the 
same  is  unrepealed,  such  appeal  shall  not  be  deemed 
invalid  by  reason  only  that  it  is  not  in  accordance  with 
the  conditions  and  regulations  contained  in  this  Act. 

Sect.  54.  This  Aot  shall  apply  ....  to  an  appeal 
from  an  order  in  any  matter  of  bastardy, 

Tbe  4tb  section  of  tbe  Summary  Jurisdiction 
Act  1884  (47  &  48  Yict.  c.  43)  repealed  tbe  82nd 
section  of  tbe  Summary  Jurisdiction  Act  1879 
(42  &  43  Yict.  o.  49)  down  to  tbe  words  "  in  ac- 
cordance with  tbe  conditions  and  regulations 
contained  in  tbis  Aot." 

D*Eyncourt  in  support  of  tbe  appeal  from  tbe 
Court  of  Quarter  Sessions. — ^Tbe  decision  of  tbe 
recorder  was  wrong,  and  sbould  be  set  aside. 
Having  regard  to  tbe  provisions  of  tbe  Summary 
Jurisdiction  Act  1884,  tbis  affiliation  order  is 
an  order  of  a  court  of  summary  jurisdiction ;  it 
is  tberefore  governed  by  tbe  31st  section  of  tbe 
Summary  Jurisdiction  Act  1879,  wbicb  directs 
that  tbe  general  grounds  of  appeal  sball  be  stated 
in  tbe  notice.  The  option  of  appealing  under  tbe 
Summary  Jurisdiction  Act  lo79,  or  under  tbe 
Bastardy  Act  1844,  as  given  by  sect.  32  of  tbe 
Summanr  Jurisdiction  Act  1879,  is  taken  away 
by  sect.  4  of  tbe  Summary  Jurisdiction  Act  1884. 
Hence  tbe  appellant  sbould  bave  complied  witb 
sect.  31  of  the  Summary  Jurisdiction  Act  1879, 
and  as  bis  notice  of  appeal  gives  no  grounds  it  is 
had.  It  is  submitted  that  tbe  very  object  of  tbe 
Act  of  1884  was  to  do  away  witb  tbe  optional  pro- 
ceedings wbicb  tbe  court  in  Beg,  v.  Ths  JusttMS 
of  Montgomeryshire  (51  L.  J.  95,  M.  G.)beld  tobe 
ffiven  by  sect.  32  of  tbe  Summary  Jurisdiction 
Act  1879.  Tbis  is  borne  out  hj  tbe  fact  that  tbe 
preamble  to  tbe  Summary  Jurisdiction  Act  1884 
states  tbe  object  of  tbe  Act  to  be  to  make  pro- 
vision for  uniformity  of  proceedings  before  courts 
of  summary  i  arisdiction.  [He  was  bere  stopped 
by  tbe  Court.] 

Abrahams,  for  tbe  putative  fatber,  con^a-.— It 
was  not  necessary  to  observe  tbe  procedure  as  to 
notice  prescribed  by  sect.  81  of  tbe  Summary 
Jurisdiction  Act  1879.  Tbe  kmgua^  of  that 
section  is  permissive,  and  tberefore  imposes  no 
absolute  obli^tion  on  an  appellant  to  comply 
witb  T'ts  recjuirements.  Tbe  appellant  bas  com- 
plied with  tbe  Bastardy  Act  1841,  wbicb,  as  it  bas 
never  been  repealed,  still  regulates  tbe  procedure 
in  bastardy  appeals.  Moreover,  as  eviaence  was 
beard  on  appeal,  and  tbe  learned  judge  on  tbe 
facts  decidea  agftiost  tbe  motber,  tbe  rigbt  to 
raise  tbe  present  objection  bas  been  waived. 

B'Eyncowrt  was  not  called  upon  to  reply. 

Denman,  J. — ^As  to  tbe  last  point  raised  by 
counsel,  I  tbink  it  is  perfectly  clear  that  tbis  is 
solely  a  (question  of  tbe  construction  of  tbe  Acts 
and  tbe  jurisdiction  given  by  tbem,  and  that  it 
was  not  a  point  intended  by  tbe  learned  recorder 
to  be  laid  before  us.  Tbe  sole  (question  is,  wbetber 
at  tbe  present  time,  that  is,  since  tbe  last  enact- 
ment on  tbis  subject,  a  person  wbo  bas  bad  an 
order  of  afflliatibn  made  against  him  is  ri^ht  in 
giving  a  notice  of  appeal  from  that  order  without 
stating  any  grounds  of  appeal.  That  was  the 
state  of  the  law  under  7  &  8  Yict.  c.  101,  s.  4,  and 
the  next  statute  on  tbe  subject,  8  &  9  Yict.  o.  10, 
appears  to  bave  made  no  alteration  so  far  as  that 
18  coacemed.    The  next  statute  relating  to  the 
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qnestion  of  bastardy  is  the  12  &  18  Vict.  c.  43  ; 
bat  it  has  no  application  to  this  case.    Then  came 
the  Summary  Jurisdiction  Act  of  1879  (42  &  48 
Vict.  c.  49),  8.  32,  where  the  very  question    of 
bastardy  appeals  was  before  the  Legislature,  and 
the  Legislature  appears  there  to  have  taken  a  coarse 
which  certainly  had  the  effect,  as  was    decided 
in  Beg.  y.  JiuHcea  of  Montgomery$hvre  (51  L.  J. 
95,  M.  G.)f  of  giving  an  appellant  the  option  of 
prosecuting  his  appeal  unaer  that  Act  or  under 
the  previous  Act  oi  7  &S  Yict.  c.  101.    That  was 
obyiously  a  most  inconvenient  thing,  and  not  the 
kind  of  thing  which  the  Legislature,  if  it  acted 
wisely,  would  allow  to  continue.    It  having  been 
decided,  as  I  have  already  said,  in  the  case  of 
Reg.  V.  Jtuiieee  of  MofUgomeryehire  that,  on  the 
construction     of    the    existing    statutes,     this 
option   was   allowable,  the   Legislature  in  the 
Summary    Jurisdiction    Act    1884    (47    A   48 
Vict.    c.    43)    deliberately   repealed    the    32nd 
section  of   the   previous  Act  which  had   given 
the  optional  appeal  proceedings.    Nothing  could 
have  oeen  more  reasonable  than  that  the  Legis- 
lature should  put  a  stop  to  these  optional  pro- 
ceedings, and  nence  in  the  schedule  the  very 
clause  which  had  given  the  double  proceeding  is 
repealed.    The  result  of  this  was  to  do  away  with 
dinerent  modes  of  procedure  and  to  bring  every- 
thing into  a  state  of  uniformity.    That  the  Act 
intended  to  do  this  is  perfectly  clear,  for  the  very 
object  of  the  Act  is  to  produce  uniformitv,  it 
being,  in  the  words  of  the  preamble,  "  expedient 
to  provide  for  uniformity  of  procedure  in  all  such 
cases,"  that  is,  on  appeals  from  courts  of  summary 
jurisdiction  to  courts  of  (juarter  sessions.    What 
would  become  of  uniformity  if  it  were  competent 
to  an  appellant  to  maintain  that  he  still  retained 
an  optional  mode  of  proceeding  under  the  earlier 
Act  r    I  do  not  think  such  a  contention  is  open 
to    anyone    after   this   last-mentioned    Act    of 
Parliament.     If  the  previous  procedure  is   not 
actually  repealed,  it  is  certainly  impliedly  repealed, 
and  I  think  it  was  intended  that  there  should 
be  uniformity  in  this  respect,  that  in  all  bastardy 
cases  the  appellant  shall  in  his  notice  of  appeal 
state  his  reasons  for  appealing.    In  this  case  no 
reasons  have  been  stated,  and  oonaequently   I 
think  we  must  find  in  favour  of  the  respondent, 
and  the  result  will  therefore  be  that  the  order 
of  the  Gourt  of  Quarter  Sessions  must  be  quashed. 

Dat,  J.  concurred. 

Solicitor  for  the  putative  father,  Harvey 
Samuel. 

Solicitors  for  the  mother,  Kingrford,  Dorman, 
and  Oo. 


eaOWM   OAMBM   BSSB&'VaD. 

Satwrday,  Mwy  15, 1886. 

(Before  Lord  Golbbidge,  G.J.,  Lord  Eshxb,  M.B., 

BowBK,  L. J.,  Field  and  Makistt,  JJ.) 

Beg.  v.  Bubtok.  (a) 

False  preteneea^Fdlee  staitement  ty  lodger-^Food 

wffpUsd  8vbeequeniily^--^Bea8ondbU  w^erence  fw 
jury. 

Prieoner  went  to  the  hauae  of  proeecuinm  and 
remtstiediobetaJcenvncbealodger.  Jfier  having 
logged  with  her  for  a  day  or  two,  he  stated  that 

(^  Bipomd  br  B.  cvamMtsAM  ous,  Sh^  Bmhmmi-Uv. 


he  had  come  from  another  lodging  where  he  had 
left  some  of  hie  dothee,  and  retjueeted  to  he 
fwmikhed  with  board  <u  weUae  lodginp,  for  whuh 
he  promieed  to  pay,  Hie  proeeeutrtn,  heiievUig 
hie  statement  ae  to  hie  clothes,  agreed  to  supfM 
him  and  did  supphj  him  with  meat  and  annk 
as  a  hoarder.  A  few  days  after  the  prisoner 
decamped  wUhotU  paying  for  hie  cuxommodaiUm. 
At  the  trial  qf  an  indictment  for  obtaining 
goods  hy  false  pretencee  the  jwry  were  directed 
that  they  must  oe  saii^ied  thai  the  pretence  wu 
false :  tJuU  it  was  acted  onhy  the  proeeouitrix  t» 
supplying  the  articlee  in  question ;  and  that  U 
was  made  by  the  prisoner  wUh  intent  to  defraud. 
The  jury  Mwvng  found  a  verdict  qf  guittu,  ike 
question  w<u  reserved  for  this  court,  whether 
upon  the  facte  the  prieoner  was  efntiHed  to  an 
acquittal: 

Held,  thai  the  direction  was  suhstanHaUy  aceuraiei 
that  upon  the  evidence  the  jury  might  fairly 
infer  maJt  the  prosecutrix  hajd  aded  o»  whai  sis 
believed ;  ajnathat  from  the  facts  staied  it  was  to 
be  inferred  that  the  jury  meant  she  so  acted 
because  she  believed  to  be  true  the  statement  i^ 
the  prisoner  which  was  in  fact  false. 

The  prisoner,  James  Burton,  alias  James  Bollen, 
alias  James  Penrose,  was  tried  at  the  Qaarter 
Sessions  for  the  county  of  Hereford,  holden  on 
Monday,  the  5th  April  1886,  upon  an  indictment 
which  charged  him  with  havinig,  on  the  Ist  Feb. 
1886,  obtained  from  Mary  Ann  Stinton  certain 
food,  lodging,  and  apples,  with  intent  to  defraad. 

The  following  &cts  were  proved : — On  the  Ist 
Feb.  1886  the  prisoner  came  to  the  house  of  Maiy 
Ann  Stinton,  at  Brimfield,  in  the  county  of  Here- 
ford, and  requested  to  be  taken  in  as  a  lodfler. 
Mrs.  Stinton  consented.  After  the  prisoner  had 
been  in  the  house  a  short  time  he  lalsely  stated 
to  Mrs.  Stinton  that  he  had  oome  directly  from 
the  house  of  one  Mrs,  Evans,  of  Tenbuiy,  and 
that  he  had  left  clothes  there,  and  at  the  time  ol 
making  this  statement  requested  to  be  provided 
with  board  as  well  as  lodging,  promisinsr  to  pay 
a  larger  price  for  the  acoommooation  than  would 
be  paid  by  an  ordinary  working  man.  Mrs. 
Stinton,  knowing  the  Mrs.  Evans  to  whom  the 
prisoner  referred!  and  beHeving  his  statements 
that  he  had  come  thence  and  nad  dothee  Hkere, 


agreed  to  supply  him,  and  did  supply  him, 
meat  and  dnnk  to  the  value  of    7s.  6cL  as  a 
boarder. 

No  definite  rent  or  aereed  payment  for  boaid 
was  ever  stipulated  for  between  the  prisoner  and 
Mrs.  Stinton,  but  the  latter  trusted  to  being  paid 
on  Saturday  the  6th  Feb.,  being  the  end  of  the  week 
of  the  prisoner's  arrival,  her  reasonable  charge^ 
for  the  period  ending  on  that  day,  and  did  not 
therefore  demand  any  payment  from  the  priaooer 
before  he  quitted  her  hoase  as  next  after 
mentioned. 

On  Thursday,  the  4th  Feb.,  the  prisoner 
decamped  from  Mrs.  Stinton's  house  without 
notioe,  and  without  paying  for  the  aooommoda- 
tion  he  had  had,  and  was  not  afterwards  heard  of 
bv  her  until  she  found  him  in  custody  on  other 
charges. 

The  prisoner  was  not  defended  by  coansel,  bat 
he  cross-examined  the  witnesses  luid  addressed 
the  jury  with  the  view  of  showincr  that  his  false 
statements  as  to  having  been  at  Mrs.  Evans'  ao4 
having  dothea  there  were  not  Mted.qim  by  Mn 
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Stinton  in  snpplying  him  with  his  board  and 
lodging. 

Jn  summing  up,  the  learned  Chairman  told  the 
jary  that  the  prisoner  oonld  not,  on  the  indict« 
meat  ther  were  trjring,  be  oonvicted  of  obtaining 
lodgmg  Dj  false  pretences,  bat  that  they  most 
dismiss  tbtatpart  of  the  charse  from  their  minds, 
and  that,  so  mr  as  reearded  the  meat  and  drink, 
Hhay  must  be  satisfied  of  three  things  :  first,  that 
the  pretence  was  false;  secondly,  that  it  was 
acted  on  by  the  prosecatrix  in  supplying  the 
articles  in  question;  and,  thirdly,  that  it  was 
made  by  the  prisoner  with  intent  to  defraud ;  and 
tbat,  if 'they  were  not  satisfied  of  all  three,  they 
must  acquit  the  prisoner.  And  he  advised  them 
especially  to  direct  their  minds  to  the  arguments 
and  statements  of  Uie  prisoner  upon  the  second 
question. 

The  jury  found  the  nrisoner  guilty,  and  he  was 
sentenced.  But  the  learned  Chairman,  having 
some  doubts  as  to  whether  he  was  not  bound*  in 
consequence  of  the  case  of  Beg,  v.  Chrdner 
(27  L.  T.  Bep.  O.  S.  144;  25  L.  J.  100,  M.  C),  and 
notwithstanding  the  remarks  <m  that  case  in 
22edf.  V.  MwHxn  (15  L.  T.  Rep.  N.  8.  541 ;  L.  Bep. 
1  Or.  Cas.  Bes.  56),  to  direct  an  acquittal,  reserved 
for  the  opinion  of  the  Court  for  the  Considera- 
tion of  Crown  Cases  Beserved  the  question 
whether,  upon  the  fiusts  above  stated,  he  was  so 
bound. 

No  one  i^peared  in  support  of  or  against  the 
conviction. 

Lord  CoixsiDOB,  C.J.— I  am  of  opinion  that 
this  conviction  should  be  affirmed.  The  state- 
ment of  the  case  is  not  perhaps  altogether 
satisfactory,  because  it  is  consistent  with  the  state- 
ments here  that  the  meat  and  drink  were  not 
procured  by  means  of  the  ^Edse  pretence.  I  may 
very  broacUy  lay  down  what  is  essential  to  con- 
stitute the  offence  of  obtaining  goods  by  ftJse 
pretences.  First,  the  statement  upon  which  the 
goods  are  obtained  must  be  untrue ;  next,  the 
prisoner  must  have  known  at  the  time  he  made 
the  statement  that  it  was  untrue ;  and,  thirdly, 
the  goods  must  have  been  obtained  by  reason  of 
that  false  statement.  If  these  three  things 
concur  I  have  always  understood  that  they  are 
oiongh  to  make  out  a  case  of  false  pretences. 
Here  it  is  stated  that  the  prisoner  was  received 
as  a  lodger  without  his  making  any  i»lse  pretence 
whatever ;  but  it  is  also  stated  that,  after  he  had 
been  so  received,  he  falsely  stated  he  had  left 
some  clothes  at  Mrs.  Evans',  and  that  he  was 
prepared  to  pay  rather  more  for  the  accommoda- 
tion than  would  be  paid  by  an  ordinary  working 
man;  and  the  case  finds  that,  the  prosecutrix 
knowing  the  Mrs.  Evans  to  whom  tne  prisoner 
referred  and  believing  his  statements  that  he 
had  come  thence  and  had  clothes  there,  agreed  to 
supply  him,  and  did  supply  him,  with  meat  and 
dnnk.  Then  the  prisoner  dex)arted  and  never 
paid  her.  It  seems  to  me  that  the  case  was  left 
to  the  jury  with  a  substantially  accurate  direc- 
tion on  the  part  of  the  learned  chairman,  and  the 
juiy  having  found  that  the  prosecutrix  did  supply 
the  prisoner  with  goods,  and  that  she  believed 
tlw  statement  he  nutde,  which  was  &]se,  it  is  to 
be  inferred  that  the  junr  meant  that  she  so  acted 
because  she  believed  that  statement,  which  was 
false,  to  be  true ;  and,  therefore,  I  am  of  opinion 
tbat  all  the  things  oononrred  which  are  necessary 


to  constitute  the  offence  with  which  the  prisoner 
was  charged,  and  that  he  was  rightly  ocmvioted. 

The  other  learned  Judges  concurred.  ^ 

Conviction  affirmed. 


8attirday,  May  15, 1886. 

(Before  Lord  Coleridgs,  C.J.,  Lord  Eshbr,  M.B., 
BowxK,  L.J.,  FiBLD  and  Manistt,  JJ.) 

Beg.  V,  The  Inhabitants  of  the  Distbigt  op 

LOBDSMEBE.  (a) 


Highway — Indictment  for  non-ti0]Mui^— IFott  twp- 
poriing  highway  ovJt  o/repair'^Jjiahility  to  repair 
ratione  tenures  not  ^fleaded'^Bejeetion  of  eviaence 
of  repairs  hy  individfuale — Reception  of  evidence 
ofprevioue  conviction  of  defendants  for  non^repair 
of  another  highway. 

Where  a  highway  is  supported  hy  a  waiU,  and  such 
waU  becomes  aanaerous  by  reason  of  non-repcUr, 
the  inhabitants  of  the  place  in  which  such  kigh' 
way  is  situate,  if  liaole  to  repadr  the  highway, 
can  be  convicted  upon  an  indictment  for  non^ 
repair,  it  being  a  question  for  the  jury  whether 
the  wall  forms  part  of  the  highway  or  not. 

Evidence  of  repairs  to  a  highway  ly  the  owners  of 
the  adjoining  lands  is  inadmissible  upon  a/n 
indictment  ay ainst  the  inhahitanis  of  the  place  in 
which  such  highway  is  situate,  unless  UaiiUty  on 
the  part  of  such  owners  to  repair  the  highwa/y  in 
question,  ratione  tenures,  has  been  specially 
pleaded. 

Evidence  of  a  previous  conviction  of  the  inhahi* 
tants  of  a  particular  district  in  a  parish  for  the 
non-repair  of  one  of  the  highways  in  such  district 
is  adtnissible  to  prove  thaJt  the  district  is  Uahis 
'  by  immemorial  cwstom  to  repair  aU  the  highways 
within  its  limits,  for  the  repair  of  which  tne 
inhahUarUs  of  the  whole  common  law  parish 
would  otherwwe  be  primA  facie  Udble, 

Case  reserved  by  the  Chairman  of  the  Court  of 
Quarter  Sessions  of  the  Peace  in  and  for  the 
West  Biding  of  the  county  of  York  for  the  con- 
sideration of  the  Court  of  Crown  Cases  Beserved 
under  11  &  12  Vict.  c.  78,  the  facts  stated  in 
which  were  the  following : — 

1.  The  defendants  were  tried  at  the  West 
Biding  Quarter  Sessions,  held  in  Oct.  1885,  on 
an  indictment  for  the  non-repair  of  a  certain  wall, 
described  in  the  indictment  as  extending  for  the 
distance  of  329  yards  upon  or  by  the  south  side 
of  and  forming  part  of  a  nighway  lying  and  being 
within  the  district  of  Lordsmere,  in  the  parish  or 
township  of  Saddleworth,  in  the  west  riding  of 
the  county  of  York.  The  indictment  charmi 
that  from  time  immemorial  the  defendants  had 
repaired  the  said  highway,  and  further  that  from 
time  immemorial  the  defendants  had  repaired  the 
highways  within  the  said  district,  and  that  the 
said  highway  was  ruinous  and  out  of  repair,  and 
that  the  defendants  ought  to  repair  it.  Two  of 
the  inhabitants,  on  behalf  of  all  the  inhabitants 
of  the  district  of  Lordsmere,  pleaded  (1)  not 
guiltjy,  and  two  other  inhabitants  on  behalf  of  idl 
^e  inhabitants  of  the  district  of  Lordsmere 
(except  tibose  of  a  portion  of  the  district  known  as 
the  lower  division  of  Lordsmere)  pleaded  (2)  that 
the  highwav  in  question  lay  within  a  district 
known  as  the  lower  division  of  Lordsmere,  the 
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inhabitants  whereof  had  immemorial  ly  repaired 
snch  and  so  many  of  the  common  hignways 
situate  in  the  said  lower  division  of  Lorasmev^ 
as  would  otherwise  be  repairable  by  the  inhabi- 
tants at  large  of  the  said  parish  of  Saddleworth 
The  replication  traversed  specifically  the  alle- 
gations contained  in  the  special  plea. 

2.  Tt  was  proved  at  the  trial  tnat  the  highway 
throughout  the  329  yards  of  its  length  runs  along 
a  steep  hill  side  sloping  towards  the  south.  That 
the  highway  on  the  south  side  stands  about  five 
feet  above  the  level  of  the  land  abutting  on  the 
road,  and  is  on  that  side  supported  by  the  wall 
which  below  the  level  of  the  surface  of  the  high- 
way supports  or  retains  the  highway,  and  above 
the  level  forms  a  parapet  or  fence. 

3.  There  was  no  evidence  to  show  when  and  by 
whom  the  wall  had  been  built;  but  it  wasj)roved 
that  the  highway  being  constructed  along  the 
slope  of  a  steep  hill  side  would  have  slipped  away 
witnout  the  retaining  wall  or  some  snch  support, 
and  that  the  wall  above  and  below  the  level  of 
the  highway  was  one  continuous  structure  from 
top  to  bottom. 

4.  There  was  evidence  that,  at  points  within 
the  length  of  329  yards,  the  wall  below  the  level 
of  the  mghway  was  bulging  and  dancrerous,  and 
that  above  tliat  level,  at  various  points,  it  had 
fallen  into^  disrepair.  And  that  whereas  its 
original  height  above  the  level  was  about  three 
feet  six  inches,  it  had  fallen  in  many  places  to 
within  a  short  distance  of  the  surface  of  the  high- 
way, and  that  there  was  a  danger  of  passengers 
falling  over  the  bank,  particularly  at  night. 

The  parts  of  the  highway  between,  but  exclusive 
of  the  fences  and  the  metalled  part  of  the  highway 
and  the  footpath,  were  admitted  to  be  in  a  good 
state  of  repair,  and  it  was  also  admitted  by  one  of 
the  witnesses  for  the  prosecution  that  there  was 
nothing  wrong  except  t^ie  fence  wall ;  that  the 
retaining  wall  was  in  fair  condition,  and  nothing 
to  fear  from  it  so  far  as  the  road  or  footway  was 
concerned. 

It  was  proved  that  the  wall  had  been  on  a  few 
occasions  repaired  by  the  surveyors  of  highways ; 
but  it  was  not  shown  th^t  any  portion  of  the 
fence  had  ever  been  repaired,  except  at  a  time 
when  the  portion  of  the  retaining  wall  imme- 
diately beneath  it  had  been  strengthened  or 
rebuilt. 

5.  Counsel  for  the  defendants  were  proceeding 
to  cross-examine  a  witness  for  the  prosecution, 
as  to  repairs  to  the  wall  of  the  highway  alleged 
to  have  oeen  done  at  various  points  not  within 
the  limits  of  the  329  yards,  or  adjacent  to  the 
limits,  by  a  landowner  or  landowners,  and  they 
alleged  that  the^  were  prepared  with  evidence  to 
prove  such  repairs. 

SSuch  cross-examination  was  deemed  irrelevant, 
I  the  learned  Chairman  refused  to  admit  the 
same/l 

6.  The  assistant  -  overseer  for  the  parish  of 
Saddleworth,  called  as  a  witness  on  behalf  of  the 
prosecution,  produced  vestry-books  containing 
the  minutes  of  meetings  therein  described  as 
vestries  or  meetings  of  the  churchwardens, 
surveyors  of  the  highways,  inhabitants,  and  lay- 
payers  of  the  township  of  Quick  and  parish  of 
Saddleworth,  which  books  were  put  in  and  ruled 
to  be  evidence. 

In  the  year  1798  it  appeared  from  the  said  books 
that  seven  persons  were  nominated  for  appoint- 
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ment  as  surveyors  of  highways,  for  the  district 
of  Lordsmere,  in  respect  of  subdivisions  of  the 
district  of  Lordsmere. 

From  the  books  it  also  appeared  that,  on  the 
25th  March  1836,  at  a  vestry  meeting,  twenty 
gentlemen  were  appointed  as  a  board  of  surveyors 
for  the  district  of  Lordsmere,  under  sect.  18  of 
5  A  6  Will.  4,  c.  50.  Minutes  were  also  read 
respecting  the  election  of  surveyors  in  1836, 1857, 
ana  1869,  from  which  it  appeared  that  surveyors 
had  from  time  to  time  been  variously  appointed 
for  the  district  of  Lordsmere,  and  for  tae  three 
subdivisions  of  upper,  middle,  and  lower  divi- 
sions of  Lordsmere,  into  which  the  district  of 
Lordsmere  became  divided. 

7.  It  was  proved  by  the  production  of  certified 
copies  of  the  indictment  and  conviction  that  in 
the  year  1849  the  inhabitants  of  the  district  of 
Lordsmere  were  indicted  for  the  non-repair  of  a 
highway  within  such  district.  The  defendants  to 
the  indictment  of  1849  pleaded  not  guilty,  and 
were  thereupon  tried  and  convicted. 

8.  At  the  close  of  the  case  for  the  prosecutioQ 
it  was  submitted  by  counsel  for  the  defendants 
that  there  was  no  evidence  that  the  district  of 
Lordsmere  was  a  district  liable  by  immemoml 
custom  to  repair  the  highways  within  its  limits, 
and  that  so  tar  as  there  was  any  evidence  to  dis- 
charge the  common  law  liability  of  the  parish  it 
tended  to  fix  the  obligation  to  repair  the  highmy 
in  question  upon  tLe  lower  division  of  Lordsmere; 
ana  it  was  further  submitted  on  behalf  of  the 
defendants  that   the  verdict  of   guilty  on  the 
indictment  of  1849  not  having  been  pleaded  was 
not  evidence  of  the  liability  of  the  defendants, 
and  did  not    operate  as  an  estoppel   for  two 
reasons  :  first,  because,  although  the  record  might 
have  been  conclusive   against    them  upon  the 
plea  of  not  guilty,  yet  that  such  was  not  the  case 
where  there  was  a  special  plea  charging  that  the 
burden  of  repair  lay  upon  the  inhabitants  of  s 
particular  district;   and   secondly,  because  the 
conviction   had  not    been   pleaded   by  way  <^ 
estoppel  in  the  replication. 

9.  After  hearing  counsel  for  the  proeecation 
and  counsel  for  the  defendants  in  repl^  on  the 
points  raised,  the  Court  of  Quarter  Sessions  con- 
sidered that  the  indictment  and  conviction  of 
1849,  although  not  operating  as  an  ostoppel  under 
the  circumstances,  were  evidence  against  the 
defendiuits  of  their  liability  to  repair  the  high- 
way, but  left  it  to  the  jury  to  determine  such 
liability. 

10.  Counsel  for  the  defendants  further  con- 
tended that  the  fence  wall  did  not  form  part  of 
the  highway,  and  that,  even  if  the  defendants  were 
liable  to  keep  the  wall  in  repair,  the  remedy  bv 
indictment  was  not,  under  the  circumstances, 
available  against  them.  The  learned  Chairman 
submitted  the  case  to  the  jury,  who  were  directed 
to  consider,  first,  whether  the  wall  formed  part 
of  the  highway ;  secondly,  whether  the  wall  was 
out  of  repair ;  and  thirdly,  whether  such  wall  was 
repairable  by  the  defendants.  The  jury  found  the 
defer  dants  guilty,  and  the  following  c|aeBtions 
were  reserved  for  the  consideration  of  this  court : 
1.  Wtko  the  cross-examination  as  to  repairs  re> 
f erred  to  in  the  5th  paragraph  of  the  case  rightly 
stopped  and  the  evidence  rejected  ?  2.  Would  an 
indictment  lie  for  the  non-repaip  of  the  fence  wall 
under  the  circumstances  stated  P  3.  Was  there 
evidence  on  the  whole  case  upon  which  the  jury 
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oonld  in  point  of  law  find  the  verdict  which  in 
point  of  not  they  did  find  P  And  the  opinion  of 
the  court  waA  prayed  whether  the  defendants 
were  rightly  oonTicted. 

No  one  appeared  in  support  of  or  against  the 
oonviotion. 

Lord  CoLXHlDGE,  C.J.  (after  adverting  to  the 
fact  of  connsel  not  having  been  instructed  in  the 
case,  and  expressing  the  opinion  of  the  oourt  that 
where  a  judge  reserves  a  case  for  the  opinion  of  a 
eonstitntional  court  such  as  this,  brought  together 
at  considerable  inconvenience  to  the  course  of 
justice   in  other   courts,   counsel   ou|(ht  to  be 
instructed  to  assist  the  court  in  arriving  at  a 
ri^ht  judgment)  said:— >There  are  three  points 
raised  in  this  case  for  our  determination.    In  the 
first  place,  this  was  an  indictment  against  the 
inhabitants  of  a  division  of  a  parish  for  the  non- 
Tepair  of  a  highway,  and  in  the  course  of  the 
tnal  counsel  for  the  defendants  was  about  to 
cross-examine  one  of  the  witnesses  for  the  prose- 
cution in  order  to  show  that  certain  individuals 
had  repaired  other  parts  of  the  wall  in  question, 
and  that  therefore  tne  inhabitants  at  large  of  the 
division  were  not  bound  to  repair  any  of  the 
wall.    It  is  not  stated  that  the  evidence  sought 
to  be  proved  was  evidence  which  went  to  show 
that  tne    individuals  to  which  it  pointed  had 
repaired,  if  they  had  done  so,  the  road  by  reason 
dt  their  having  been  under  an  obligation  to  do 
80  raiuyne  tenwrcB.    But  it  is  common  knowledge 
iQ  these  courts  that,  in  order  to  set  up  on  behalf 
of  the  public,  or  the  inhabitants  of  a  district 
frirnd  facie  liable  to  repair  the  highways  within 
the  district,  the  liability  of  persons  to  repair  a 
particular  highway  rattone  teMMrm,  such  liability 
most  be  specially  pleaded  to  the  indictment.    No 
such  liabuity  was  here  pleaded,  nor  is  it  even 
suggested  that  the  evidence  sought  to  be  put  in 
would  have  proved  such  a  liability.  The  evidence, 
if  it  had  been  received,  would  probably  only  have 
proved  that,  as  a  matter  of  fact,  certain  indi- 
viduals had  done  repairs  purely  for  their  own 
convenience,    and   without  in   the  least  desree 
relieving   the   inhabitants  at  laree  from  their 
common  law  liability.    Whether  uiat  was  so  or 
not  the   evidence   was    rejected,   and    in    my 
opinion  properly  rejected,  because  there  was  no 
plea  whatever  justimng  its  being  admitted.  The 
second  point  raised,  in  the  case  is,  whether  an 
indictment   which    had   been   presented    many 
vears  ago,  and  upon  which  a  verdict  of  ^ilty 
had  been  ^ound,  was  or  was  not  evidence  in  the 
case.    Thj  learned  chairman  rightly  ruled  that  it 
was  not  an  estoppel,  but  was  evidence,  and  I 
think  it  was  verv  cogent  evidence  indeed,  and  was 
rightly  admitted.    As  to  the  third  point,  this  was 
a  highway  upon  the  slope  of  a  hill  which  had  to 
be  supported  by  means  of  a  wall,  and  which  could 
not  have  been  carried  along  the  side  of  the  hill 
so  as  to  be  flat  and  level  without  the  support  of 
the  wall,  and  the  question  argued  as  a  matter  of 
law  before  the  quarter  sessions  was,  that  the  wall 
was  DO  part  of  the  highway.    Now,  that  was  no 
question  of  law  at  all,  but  purely  a  question  of 
feet,  which  was  very  properlv  left  to  the  jury. 
The  jury  found  that  the  ^all  rormed  part  of  the 
highway,  for  thev  found  the  defendants  guilty; 
and  the  learned  chairman  submits  to  us  the  ques- 
tion whether  that  was  a  finding  to  which  they 
eoold  jHToperly  oome.     I  am  clearly  of  opinion 
Mao.  Cas.^Yol.  XIY 


that  it  was  a  finding  to  which  they  could  properly 
come.  Now  those  are  the  three  Questions  reserved 
for  our  opinion ;  and  we  are  all  of  opinion  that 
the  learned  chairman  was  perfectly  nght  in  his 
direction  on  all  the  three  points,  and  that  the 
jury  have  found  rightly  on  all  the  points  sub- 
mitted to  them ;  and  that  therefore  this  convic- 
tion must  be  affirmed. 

The  MA8TS&  of  the  Bolls,  Bowek,  L. J.,  Field 
and  Manistt,  JJ.  concurred. 

Oonvieiion  affirmed. 


Saturday,  May  15, 1886. 

(Before  Lord  Golebidge,  G.J.,  Lord  Esheb,  M.B.9 
BowEN,  L. J.,  Field  and  Mavistt,  JJ.) 

Beg.  v.  LiLTiiiSB.  (a) 

Maiioiatfs  tsownding-^Aeeidenial  wounding  of  one 
peraon  in  aUempti/ng  to  wownd  wnoiheir — MaLiee 
-^Inteniion^^i  ^  26  Vict  c.  100,  s.  20. 

An  offence  ie  committed  wUhvn  eeet,  20  of  2i^  25 
Vict  e.  100,  tf  awyone,  unlawfully  intending  to 
wound  another,  accidentally  wownde  a  person 
other  tha/n  the  person  he  intended  to  wound,  in 
the  exectUion  of  such  unlawful  intention.  Under 
sect  20  it  ie  euMcient  to  prove  general  malice, 
malice  against  the  person  wowndednot  "being  essen* 
tial  in  the  commission  of  wn  offence  thereunder. 

Beg.  «.  Pembliton  (L.  Eep.  2  (7r.  Gas.  Bes.  119) 
explained. 

Case  stated  by  the  learned  Becorder  for  the 
borough  of  Devonport  as  follows  :— 

The  prisoner  was  tried  at  the  April  Quarter 
Sessions  for  the  borough  of  Deronport  on  the 
10th  April  1886. 

The  prisoner  was  indicted  for  unlawfully  and 
maliciously  wounding  Ellen  Bolston.  There  was 
a  second  count  charging  him  with  a  common 
assault. 

The  evidence  showed  that  the  prosecutrix, 
Ellen  Bolston,  kept  a  publio-house  in  I)evonport; 
that  on  Sunday,  tne  14th  Feb.  1886,  the  prisoner, 
who  was  a  soldier,  and  a  man  named  Horace 
Chappie  were  in  the  public-house,  and  a  quarrel 
took  place,  and  eventually  the  prisoner  was 
knocked  down  by  the  man  Horace  Cnapple.    The 

Erisoner  subsequently  went  out  into  a  yard  at  the 
ack  of  the  house.  In  about  five  minutes  the 
prisoner  came  back  hastily  through  the  room  in 
which  Chappie  was  still  sitting  naving  in  his 
hand  his  belt  which  he  had  taken  off.  As  the 
prisoner  passed  he  aimed  a  blow  with  his  belt  at 
the  said  Horace  Chappie,  and  struck  him  slightly, 
the  belt  bounded  off  and  struck  the  prosecutrix, 
who  was  standing  talking  to  the  said  Horace 
Chappie,  in  the  face,  cuttmg  her  face  open  and 
wounding  her  severely. 

At  the  close  of  the  case  the  learned  Becorder 
left  these  questions  to  the  jury :  1.  Was  the  blow 
struck  at  Chappie  in  self-aefence  to  get  through 
the  room,  or  unlawfully  and  maliciously  P  2. 
Did  the  blow  so  struck  in  fact  wound  Ellen 
Bolston  P  3.  Was  the  striking  Ellen  Bohston 
purely  accidental,  or  was  it  such  a  consequence  as 
the  prisoner  should  have  expected  to  follow  from 
the  olow  he  aimed  at  Chappie  P 

The  jury  found :  1.  That  the  blow  was  unlaw- 
ful and  malicious.  2.  That  the  blow  did  in  fact 
wound  Ellen  Bolston.    3.  That  the  striking  Ellen 

I     (.«)  Beported  by  B.  Cuhhinqham  auoi,  Etq^,  Bani«t«r«t-Law. 
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Bolston  wag  purely  accidental,  and  not  snch  a 
consequence  ot  the  Mow  as  the  prisoner  ought  to 
have  expected. 

Upon  these  findings  the  learned  Becorder 
directed  a  verdict  of  guilty  to  be  entered  to  the 
first  count,  but  respited  judgment  and  admitted 
the  prisoner  to  bail  to  come  up  for  judgment  at 
the  next  sessions. 

The  question  for  the  consideration  of  the  court 
was,  whether  upon  the  facts  and  the  findings  of 
the  jury  the  prisoner  was  rightly  convicted  of 
the  offence  for  which  he  was  indicted. 

Bysect.20of  24&25yict.c.l00,it  is  enacted  that, 

Whosoever  shall  nnlawfolly  and  malioionslv  wound  or 
inflict  any  grieyons  bodily  harm  npon  any  other  person, 
either  with  or  witiiont  any  weapon  or  instniment,  shall 
be  guilty  of  misdemeanonr. 

Croft  for  the  prisoner. — ^The  findings  of  the 
jury  amount  to  a  verdict  of  not  guilty,  for  though 
they  found  that  the  blow  was  unlawful  and  miui- 
cious,  and  did  in  fact  wound  the  nrosecutrix, 
they  negatived  those  findings  by  the  nnding  that 
the  blow  was  accidental.  In  Iteg.  v.  PembUton 
(30  L  T.  Bep.  N.  S.  405 ;  L.  Bep.  2  Or.  Cas. 
Bes.  119 ;  12  Cox.  0.  G.  607)  it  was  held  that  a 
jury,  b^  finding  that  a  stone  had  been  thrown  by 
the  prisoner,  mtending  to  strike  a  person  with 
whom  he  had  been  fighting,  and  not  intending  to 
break  a  window  as  he  had  done,  had  negatived 
the  existence  of  malice,  either  actual  or  construc- 
tive, and  a  conviction  for  malicious  injury  to 
•property  was  upon  that  ground  quashed. 
[Makistt,  J. — Suppose  here  the  prisoner  had 
killed  Ellen  Bolston,  would  not  he  have  been 
guilty  of  manslaughter  P]  Yes ;  but  in  this  case 
the  indictment  is  under  a  statute  which  requires 
that  the  blow  should  have  been  given  maliciousl;^, 
and  intention  to  wound  the  particular  person  is 
therefore  necessary.  [Lord  Esheb. — ^Tne  indict- 
ment  does  not  charge  any  specific  intent,  it 
charges  that  he  did  it  unlawfully.  He  was  doing 
a  criminal  and  unlawful  act  which  resulted  in  a 
wounding  of  Ellen  Bolston.^  Was  not  that  an 
unlawful  wounding?]  No ;  in  the  case  cited  the 
words  in  the  statute  were  the  same,  and  it  was 
held  not  to  be  an  unlawful  injury.  [Field,  J. — 
There  the  indictment  was  that  the  prisoner  un- 
lawfully and  maliciously  injured  the  window  of 
A.,  and  the  lury  found  that  he  intended  to  wound 
B.,  and  no  aouot  the  court  would  hold  that  the 
evidence  did  not  support  the  indictment.]  In 
Beg.  V.  Faulkner  (13  Cox  C.  C.  550)  a  sailor  en- 
tered a  part  of  a  vessel  for  the  purpose  of  stealing 
rum,  and  accidentally  fired  the  vessel,  but  he  was 
nevertheless  held  not  guilty  of  arson.  [Makistt, 
J. — In  that  case  there  was  no  evidence  at  all  of 
malice.]  I  submit  that  the  unlawfulness  of  the 
act  was  sufficient  evidence  of  malice  there.  In 
McPherson  v.  Daniels  (10  B.  &  C.  263 ;  2  M.  &  B. 
251), "  maliciously  **  has  been  defined  as  the  doing  a 
wrongful  act  wilfully.  [Lord  Colebidge,  O.J.— 
Is  not  this  case  governed  by  the  decision  in  Beg. 
V.  Hunt,  1  Moo.  C.  G.  98P]  No ;  for  that  case  is 
inconsistent  with  the  later  case  of  Beg,  v.  HewUU 
(1  F.  &  F.  91),  where  it  was  held  that  where  a 
person  strikes  A.,  and  B.  interposing  receives  the 
blow,  a  conviction  for  wounding  B.  with  intent  to 
do  grievous  bodily  harm  cannot  be  sustained.  I 
submit  that  this  case  is  governed  by  the  decision 
in  Bep.  v.  PembUton,  and  that  the  jury  having 
negatived  the  existence  of  malice,  the  prisoner  is 
entitled  to  an  acquittal. 


Hel^man,  for  the  prosecution,  was  not  called 
upon. 

Lord  CoLEEiDGE,  C.J. — I  am  of  opinion  that 
this  conviction  must  be  sustained.  In  the  first 
place,  it  is  common  knowledge  that,  if  a  person  has 
a  maJicious  intent  towards  one  person,  and  in 
carrying  into  effect  that  malicious  intent  he  in- 
jures another  man,  he  is  guilty  of  what  the  law 
considers  malice  against  the  person  so  injured, 
because  he  is  guilty  of  genend  malice;  and  is 
^ilty  if  the  result  of  his  unlawful  act  be  to  in- 
jure a  particular  person.  That  would  be  the  law 
if  the  case  were  ree  integra;  but  it  is  not  ret 
Integra,  because,  in  Beg.  v.  Hunt,  a  man  in 
attempting  to  injure  A.,  stabbed  the  wrong  man. 
There,  in  point  of  fact,  he  had  no  more  intentbn 
of  injuring  B.  than  a  man  has  an  intent  to  injnre 
a  particular  person  who  fires  down  a  street  where 
a  number  of  persons  are  collected,  and  injures  a 
person  he  never  heard  of  before.  But  he  had  an 
intent  to  do  an  unlawful  act,  and  in  carrying  ont 
that  intent  he  did  injure  a  person ;  and  the  law 
says  that,  under  such  circumstances,  a  man  is 
guilty  of  maliciously  wounding  the  person 
actually  wounded.  That  would  be  the  orainar|r 
state  of  the  law  if  it  had  not  been  for  the  case  of 
Beg.  V.  PemhUton.  But  I  observe  that,  in  such  an 
indictment,  as  in  that  case,  the  words  of  the  statute 
carry  the  case  against  the  prisoner  more  clearly 
still,  because,  by  sect.  18  of  the  statute  24  &  25  Vict 
c.  100,  it  is  enacted  that :  "  Whosoever  shall  unlaw- 
fully and  maliciously  by  any  means  whatsoever 
wound  .  .  .  any  person  ....  with  intent  .... 
to  maim,  disfigure,  or  disable  any  person  .... 
shall  be  guilty  of  felony;"  and  then  sect.  20 
enacts  that  ^'whosoever  shall  unlawfully  and 
maliciously  wound  ....  any  other  person 
.  .  .  .  snail  be  guilty  of  a  misdemeanour;" 
and  be  liable  to  certain  punishments.  Therefore, 
the  language  of  the  18th  and  20th  sections  are 
perfectly  different ;  and  it  must  be  remembered 
that  this  is  a  conviction  for  an  offence  under  the 
20th  section.  Now,  the  Master  of  the  Bolls  has 
pointed  out  that  these  very  sections  are  in  substi- 
tution for  and  correction  of  the  earlier  statute  of 
9  Greo.  4,  c.  31,  where  it  was  necessary  that  the 
act  should  have  been  done  with  intent  to  maim, 
disfi^re,  or  disable  such  person,  showing  that 
the  intent  must  have  been  to  injure  the  person 
actually  injured.  Those  words  are  left  out  in  the 
later  statute,  and  the  words  are  "  wound  any  other 
person."    I  cannot  see  that  there  could  be  any 

Suestion,  but  for  the  case  of  Beg.  v.  PetMUom, 
Tow,  I  think  that  that  case  was  properlj 
decided;  but  upon  a  ground  which  renders  it 
clearly  distinguishable  &om  the  present  case. 
That  is  to  say,  the  statute  which  was  under  dis- 
cussion in  Big.  v.  PevnhlUon  makes  an  unlawful 
injury  to  property  punishable  in  a  certain  way. 
In  that  case  the  jury  and  the  &cts  expressly 
negatived  that  there  was  any  intent  to  injure 
any  property  at  all ;  and  the  court  held  that,  m  a 
statute  which  created  it  an  offence  to  injure  pro- 
perty, there  must  be  an  intention  to  injnre 
property  in  order  to  support  an  indictment  under 
that  statute.  But  for  that  case  Mr.  Croft  is  out 
of  court,  and  I  therefore  think  that  this  convic- 
tion should  be  sustained. 

Lord  EsHBB,  M.B.— I  am  of  the  same  opinioD. 
It  seems  to  me  that  the  case  of  Beg.  v.  PtftMiUm 
is  the  only  case  which  could  be  cited  against  a 
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weU-known  principle    of    law.     But  that  case  \ 
shows  that  tnere  was  no  intention  to  injure  any 
property  at  all ;  therefore  there  was  no  intent  to 
commit  the  crime  mentioned  in  the  Act. 

BowEN,  L.J. — I  am  also  of  opinion  that  this 
OQiiYiction  shoold  he  affirmed.  It  is  quite  clear 
that  this  offence  was  committed  without  any 
malice  in  the  mind  of  the  prisoner,  and  that  he 
hnd  no  intention  of  wounding  Ellen  Bolston. 
The  only  difficulty  that  arises  is  from  Beg.  y. 
PetnblUon,  which  was  a  case  under  an  Act  of 
Parliament  which  does  not  deal  with  fdl  malice 
in  general,  but  with  malice  towards  property; 
and  all  that  case  holds  is,  that  thougn  the 
prisoner  would  have  been  guilty  of  acting 
maliciously  within  the  common  law  meaning  m 
the  term,  still  he  was  not  guilty  of  acting 
maliciously  within  the  meaning  of  a  statute 
which  requires  a  malicious  intent  to  injure 
property.  Had  the  prisoner  meant  to  strike  a 
I»ne  of  glass,  and  without  any  reasonable  expecta- 
tion of  doing  so  injured  a  person,  it  might  be 
said  that  the  malicious  intent  to  injure  property 
was  not  enough  to  sustain  a  prosecution  under 
this  statute.  But,  as  the  juiy  found  that  the 
prisoner  intended  to  wound  Chappie,  I  am  of 
opinion  that  he  acted  maliciously  within  the 
meaning  of  this  statute. 

Field,  J. — I  am  also  of  opinion  that  this  con- 
viction must  be  affirmed.  I  think  this  a  very 
important  case  and  one  of  very  wide  application, 
ana  am  yery  glad  that  it  has  come  before  this 
coart,  and  has  been  carefully  considered  and 
decided  so  that  there  may  be  no  doubt  about  the 
matter. 

Manistt,  J.— I  do  not  propose  to  add  more 
than  a  few  words.  The  facts  m  this  case  raise  an 
exceedingly  important  question,  because  the  man 
Chappie,  who  was  intended  to  be  struck,  was 
Btandmg  close  by  the  woman  who  was  wounded, 
and  who  wae  talking  to  him ;  and  the  prisoner 
intending  to  strike  Chappie  with  the  belt  did 
strike  him,  but  the  belt  bounded  off  and  struck 
Ellen  Bolston.  It  seems  to  me  that  the  first  and 
second  findings  of  the  jury  justify  the  conyiction, 
hecanse  they  are  in  these  terms :  "  The  jury  found 
that  the  blow  was  unlawful  and  malicious,  and 
that  it  did  in  fact  wound  EUen  fiolstOn;"  and 
that  being  so,  I  think  that  the  third  finding  does 
not  entitle  the  prisoner  to  an  acquittal.  It  is 
tmehedid  not  mtend  to  strike  Ellen  Bolston, 
but  he  did  intend  to  strike  Chappie,  and  in  doing 
BO  wounded  Ellen  Bolston ;  theraore  I  think  that 
the  third  finding  is  Quite  immaterial,  and  this 
conyiction  should  be  affirmed. 

Oonvietion  affirmed. 

Solicitor  for  the  prosecution,  H.  Windyhankf 
agent  for  Albert  Ch/rd,  Deyonport. 

Solicitor  for  the  prisoner,  Joe.  Qilbardf  Deyon- 
port. 


COURT   OF   APPEAL. 

Aug.  Z<md4H  1886. 

(Before  Lord  Eshsb,  M.B.,  BowBV  and 

Fbt,  L.JJ.) 

East  London  Watb&wokks  Company  v.  Ybbtrt 
OF  St.  Matthew,  Bethnal  Gbsen.  (a) 

APPEAL  FBOM  THE  QUEEN's  BENCH  DiyiSION. 

Waterworks — Bight  of  company  to  place  stop* 
valves  in  footway — "  Beinstatement "  of  footway 
^Waterworks  Clauses  Act  1847  (10  ^  11  Vict, 
c.  17),  ss.  28,  S2'-Metropolis  Water  Act  1852 
(15  4- 16  Vict.  c.  84),  s.  2&^MetropoUs  Water  Act 
1871  (34  &  35  Vict.  c.  113),  ss.  17, 24. 

By  special  Acts,  which  incorponUe  the  provisions 
of  the  Waterworks  Clauses  Act  1847  (10  ^  11 
Vict.  c.  17),  ss.  28-34, "  with  respect  to  the  breaking 
wp  of  streets"  the  East  London  Waterworks 
Company  are  empowered  to  supply  water  in  a 
district  which  includes  the  parish  of  8t.  Maithew, 
Bethnal  Green. 

By  certain  "regidations**  made  by  the  company 
under  the  Metropolis  Water  Act  1871  (34  ^  36 
Vict.  c.  113)  it  was  provided  thai  every  com- 
munication  pipe  for  me  convetfOMce  of  water  to 
be  supplied  by  the  comjpawy  into  a/ny  premises 
shovia  have  at  or  neon'  its  point  of  entrance  into 
the  j^emises,  and  if  desired  by  the  consumer 
wUhtn  the  premises,  a  sound,  swUahle  stop^alve, 
of  the  screw'doum  kir^,  with  an  area  of  water' 
wwy  not  less  than  that  of  a  ha^'ineh  pipe,  a/nd 
not  greater  than  that  of  the  communication  pipe, 
amd  if  placed  tn  the  ground  the  stop'Valve  shoidd 
be  protected  by  a  proper  cover  amd  gua/rdAtox. 

Held,  that  tlie  waterworks  company  were  entitled 
to  place  stop-valves,  protected  by  gua/rd-boxes,  in 
the  piMicfootwoAf. 

Judgment  ofMaJthew  and  Smith,  JJ.  affi/nined. 

Appeal  by  the  defendants  from  the  judgment  of 
Mathew  and  Smith  JJ.,  on  a  special  case  stated 
in  an  action  brought  for  remoying  and  interfering 
with  the  coyers  or  guard-boxes  protecting  stop- 
yalyes  laid  down  by  the  plaintiffs  in  the  streets 
in  the  defendants'  parish. 

The  special  case  is  printed  in  the  report  of  the 
case  in  the  court  below  {ante,  p.  86 ;  54  L.  T.  Bep. 
N.  S.  180). 

Sect.  28  of  the  Waterworks  Clauses  Act  1847 
(10  &  11  Vict.  c.  17),  on  which  the  judgment  of 
the  Court  of  Appeal  mainly  turned,  is  as  follows : 

The  undertakers,  under  snoh  superintendence  as  is 
hereinafter  specified,  may  open  and  break  tip  the  soil 
and  payement  of  the  several  streets  and  bridges  within 
the  umits  of  the  special  Act,  and  xna^r  open  and  break 
up  any  sewers,  drains,  or  tnnnels  witmn  or  under  snch 
streets  and  bridges,  and  la^  down  and  ^laoe  within  the 
same  limits  pipes,  conduits,  service-pipes,  and  other 
works  and  engines,  and  from  time  to  time  repair,  alter, 
or  remove  the  same,  and  for  the  purposes  aforesaid 
remoye  and  use  all  earth  and  materials  in  and  under 
snch  streets  and  bridges,  and  do  all  other  acts  which 
the  undertakers  shall  fiom  time  to  time  deem  necessary 
for  supplying  water  to  the  inhabitants  of  the  district 
indndea  within  the  said  limits,  doing  as  little  damage 
as  can  be  in  the  execution  of  the  powers  hereby  or  by 
the  special  Act  granted,  and  making  compensation  for 
any  cubmage  which  maybe  done  in  the  execution  of  snoh 
powers. 


(a)  B^ported  by  P.  B.  HuTOHiNS,  Esq.,  B»rri0teii-at-Law. 
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Sect.  26  of  the  Metropolis  Water  Act  1852  (15  h 
16  Vict.  c.  84),  sects.  17  and  24  of  the  Metropolis 
Water  Act  1871  (34  &  36  Vict.  c.  113),  and  the 
12th  regulation  made  by  the  oompanj  under 
those  Acts  will  be  found  set  out  in  the  special 
case. 

Finla/y,  Q.G.  and  T,  Seven,  for  the  defendants, 
in  support  of  the  appeal.— The  waterworks  com- 
pany had  no  statutory  authority  to  lay  down 
these  stop-valves  and  guard-boxes,  and  therefore 
the  vestry  were  justified  in  removing  them.  The 
company  cannot  justify  under  the  12th  regula- 
tion, for  that  regulation  is  not  **  necessary  or 
expedient  **  within  the  meaning  of  15  &  16  v  ict. 
c.  84,  s.  26,  and  conseouently  is  uUra  vires.  It  is 
true  that  bv  34  A  36  Vict.  c.  113,  s.  24,  the  regu- 
lations shall  "  be  binding  upon  and  be  observed 
by  all  parties ; "  but  this  does  not  affect  the  vestry, 
for  the  regulations  apply  only  as  between  the 
companv  and  the  consumer.  The  vestry  are  not 
included  in  the  phrase  "all  parties."    The  com- 

?any  cannot  justify  under  the  Waterworks 
llauses  Act  1847  (10  A  11  Vict.  c.  17),  for  by  sect. 
82  they  are  to  '*  reinstate  and  make  good  the 
road  or  pavement;"  this  they  have  fafled  to  do  ^ 
bv  reason  of  the  insertion  of  the  guard-boxes, 
when  the  pavement  close  to  the  guard-boxes 
wears  down,  which  must  happen  in  the  course  of 
time,  the  guard-boxes  will  become  dangerous,  and 
will  be  a  nuisanoe. 

Sir  Eiehard  WebHer,  A.Q.  {B.  8.  Wright  with 
him)  for  the  plaintiffs. — ^There  is  no  finding  in 
the  special  case  which  justifies  the  contention 
that  what  has  been  done  is  likely  to  cause  a  nui- 
sance. The  12th  regulation  is  necessary  and 
expedient,  and  by  34  A  36  Vict.  c.  113,  s.  24,  is 
binding  upon  "  all  parties."  These  words  are  wide 
enough  to^  include  the  vestiy,  and  cannot  be  read 
in  the  limited  sense  of  parties  to  a  contract,  for 
there  is  no  contract.  The  reinstatement  of  the 
pavement  is  sufficient  to  satisfy  Uie  requirements 
of  10  A  11  Vict,  c  17,  s.  32,  and  what  has  been 
done  by  the  company  is  reasonably  necessary  for 
supplying  water  to  the  inhabitants  within  the 
meamnfl:  of  sect.  28  of  that  Act.  The  following 
cases  were  cited : 

Ci>v0fdaI«v.C7iarlhm,4OL.T.Bep.N.S.88;  4Q.B. 
Div.  104  * 

Kent  V.  Worthing  Local  Board,  48  L.  T.  Bep.  N.  S. 

862;  lOQ.B.riy.118; 
Moore  v.  Lambeth  Watertoorhe  Company,  55  L.  J. 

804.Q.B.; 
Wandmoorth  Board  of  Works  v.  United  Kingdom 

Telephone  Company,  51  L.  T.  Bep.  N.  S.  148 ;  18 

Q.B.Div.904. 

Fiv^y^  Q.C.,  replied. 

Lord  EsHEB,  M.B. — ^I  am  of  opinion  that  this 
appeal  ou^ht  to  be  dismissed.  What  has  been  done 
by  the  defendants  can  cause  no  injuiy  to  anyone, 
and  there  was  no  reasonable  ground  for  taking 
proceedings  against  them;  but  what  we  have  to 
decide  is  whether  they  were  legally  justified  in 
doing  what  they  have  done,  ^e  Legislature 
thinks  that  a  supply  of  water  is  a  good  thing  for 
the  public,  and  has  accordingly  made  provision 
for  lumishing  such  supply.  Formerly  flie  water 
supply  was  mtermittent.  Now  there  is  a  con- 
stant supply,  and  appliances  for  turning  off  the 
water  in  the  main  must  exist,  and  must  come  up 
to  the  surface.  The  difficulty  to  be  got  over  is 
the  liability  to  waste  of  the  water  where  the 
supply  is  constant.    Accordingly,  by  the  Metro- 


polis Water  Act  1852   (15  A    16  Viet.   c.  84), 
sect.  26,  it  provided  that  the  companies   may 
'*  make  such  regulations  as  shall  be  necessary  or 
expedient  for  the    purpose    of  preventing  the 
waste  or  misuse  of  water."    The  word  "  iwola- 
tions  "  there  must  mean  rules  and  orders  whidi 
are  to  be  carried  into  effect.    The  same  section 
provides  that  the  regulations  are  to  be   made 
"  with  the  approval  of  the  Board  of  Trade."    This 
proviso  was  inserted  in   order   to  protect  in- 
dividuals.    Then  the   use   of  the  words  "and 
therein,  amongst  other  things,  to  prescribe  the 
size,  nature,  and   strength  of   the  pipes,"  Ac., 
shows  that  the  particular  things  specified  are 
merely  named  as  instances  of  what  may  be  done. 
In  1871  it  was  made  compulsory  on  tne  water- 
works companies  to  make  regulations,  for  by  sect. 
17  of  the  Metropolis  Water  Act  1871  (34  A  35 
Vict.  c.  113), "  Every  company  shall   .    .    .    make 
regulations  for  the  purposes  for  which  regula- 
tions  may   be   made   under   the   authority  of 
sect.  26  of    the  Metropolis  Water  Act   1852." 
Now,  therefore,  they  are  boilnd  to  make  regula- 
tions.   Then  sect.  24  provides  that  the  regula- 
tions, shall  "  be  binding  upon  and  be  observed  by 
all  parties."    That  I  think  means  not  only  tlie 
persons  whose  houses  are  supplied  with  water, 
but  may  include  the  authority  who  have  to  water 
the  street,  or  who  may  have  to  use  the  water  for 
any  other  purposes,  so  that  the  provisions  of  the 
section  are  binding  on  everyone.    Then  it  goes 
on  to  provide   that  the  regulations    "shall   be 
sufficient  warrant  for  all  persons  acting  under 
the  same,"  that  is,  all  persons  doing  such  works 
as  are  necessary  f orproviding  and  regulating  the 
supply  of  water.    The  power  to  do  such  works  is 
conierred  by  sect.  28  of  the  Waterworks  Glauses 
Act  1847  (10  &  11  Vict.  c.  17).    The  waterwoiks 
company  in  making  regulations  is  controlled  by 
a  puolic  authority,  tnat  is,  by  the  Board  of  Trade, 
and  that  authority  has  confirmed  the  regulations 
under  which  the  stop- valves  have  been  laid  down. 
For  these  reasons  I  have  come  to  the  oonclosion 
that  the  judgment  of  the  Divisional  Court  ought 
to  be  affirmed. 

BowxN,  L.J. — ^The  waterworks  company  have 
put  down  stop-valves  and  covers  in  the  street, 
and  the  vestry  complain  that  they  have  no  autho- 
rity to  do  so.  It  is  not  disputed  that,  if  this  is  so, 
the  proper  persons  to  interfere  are  the  vestry;  so 
the  question  is,  whether  the  waterworks  oompany 
were  acting  within  the  scope  of  their  authontyin 
laying  down  these  stop-valves  and  covers.  The 
source  of  the  company's  power  is  sect.  28  of  the 
Waterworks  Clauses  A  ct  1847  (10  &  11  Vict,  c  17), 
and  if  they  cannot  justify  under  that  section  they 
cannot  justify  under  any  regulations  which  they 
may  have  made.  The  question  therefore  turns  on 
the  construction  of  sect.  28.  It  has  been  con- 
tended that  the  company  has  no  power  to  break 
the  surface  of  the  street ;  that  contentian  is 
untenable  on  the  words  of  the  section.  It  is  true 
that  they  must  not  cause  a  nuisance;  that  is 
apparent  from  sect.  32  of  the  same  Act,  for  the 
surface  is  not  reinstated  if  it  is  left  in  such  a 
state  as  to  cause  a  nuisance.  In  the  present  case, 
however  there  is  no  nuisance.  Then  it  is  con- 
tended that  the  surface  may  be  broken  only  for 
the  purpose  of  works  under,  not  of  workA  on,  the 
surmoe.  This  depends  on  sect.  32,  and  I  think 
that  section  means,  not  that  eveiy  inch  of  the 
surface  must  be  placed  exactly  as  it  was  before, 
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bat  Uiat  the  surface  most  be  reinstated  substan- 
tially. From  1847  down  to  1871  only  an  inter- 
mittent supply  of  water  was  provided.  Dnrinff 
this  perioa  the  Metropolis  Water  Act  1852 
(15  &  16  Yict.  c.  84)  was  passed,  which  contains 
proyistons  in  sect.  26  enabling  the  companies  to 
make  regulations.  The  gronp  of  sections  in  which 
sect.  26  occurs  contains  provisions  for  prevonting 
mtsose  of  water.  Sects.  23  and  24  are  directed 
to  that  object,  and  so  is  sect.  25,  which  provides 
for  cutting  off  the  water  in  certain  cases.  That 
section  is  intended  to  regulate  the  relations 
between  the  companv  and  their  customers,  and  in 
the  same  wav  I  think  sect.  26  is  intended  prima 
fade  to  regulate  the  conduct  of  the  company  and 
their  customers,  though  I  do  not  say  that  its 
provisions  might  not  go  outside  that  object,  for 
perhaps  they  might  be  applied  so  as  to  prevent 
other  persons  from  interfermg  with  the  apparatus 
used  for  the  purpose  of  the  water  supply.  By  the 
Metropolis  Water  Act  1871  (34  &  35  Vict.  c.  113) 
anew  system  was  introduceid  in  consequence  of 
which  new  works  have  become  necessary  or 
ex{)edient,  and  new  regulations  are  required, 
which  are  provided  for  bv  sects.  17  and  24. 
Under  sect.  26  of  the  Act  of  1852  the  regulations 
applied  only  to  waste  and  misuse  of  the  water, 
but  the  new  system  applies  to  undue  consumption 
and  contamination  also.  Primd  facte  the  regu- 
lations under  the  Act  of  1871  would  apply  as 
between  the  company  and  their  customers,  thoufi:h 
they  might  under  certain  circumstances  affect 
other  persons  in  the  same  way  as  I  have  pointed 
out  with  regard  to  regulations  under  the  Act  of 
1852.  If  the  company  had  nothing  but  the  regula- 
tions to  rely  upon  their  position  would  be  a  feeble 
one,  for  they  nave  to  justify  their  entry  on  the 
street,  which  cannot  be  justified  by  regulations. 
They  are  compelled,  therefore,  to  go  back  to 
sect.  28  of  the  Act  of  1847.  That  is  the  source  of 
their  power  to  do  what  thev  have  done,  though 
the  histonr  of  the  case  and  the  regulations  throw 
hght  on  the  question  whether  what  has  been  done 
was  necessary.  I  am  of  opinion  that  the  28th 
section  of  the  Waterworks  Clauses  Act  1847 
(10  &  11  Vict.  c.  17)  affords  a  statutory  protection 
to  works  which  have  since  become  necessary,  and 
therefore,  although  I  do  not  rest  my  jud^ent 
on  exactly  the  same  grounds  as  the  learned  judges 
who  heard  the  case  in  the  court  below,  I  have 
come  to  the  conclusion  that  their  decision  is 
liAt,  and  ought  to  be  affirmed. 

Pkt,  L.J.-- 1  also  am  cf  opinion  that  this  appeal 
fails.  The  most  important  enactment  is  sect.  28 
of  the  Waterworks  Clauses  Act  1847  (10  A  11 
Yict.  c.  17),  which  empowers  the  company  to 
execute  certain  specified  works,  "  and  do  all  other 
acts  which  the  undertakers  shall  from  time  to 
time  deem  necessary  for  supplying  water  to  the 
inhabiumts."  These  words,  in  mv  opinion,  are 
not  to  be  read  narrowly,  but  must  be  taken  to  in- 
clade  everything  that  is  reasonably  necessary  in 
rektion  to  the  supply,  and  everything  which  is 
necessary  for  the  execution  of  the  works  is  neces- 
sary for  the  supply  of  water.  The  Act  of  1871 
has  provided  for  a  constant  supply,  and  therefore 
an  acts  which  are  necessary  lor  the  purpose  of 
maintaining  a  constant  supply  are  now  within 
the  powers  of  the  company.  I  can  see  no  fiT^at 
disLmction  between  necessary  and  expedient. 
Here  the  company  deem  these  stop-cocks  and 
goard-bozes  necessary,  which  seems  to  me  not 


unreasonable ;  therefore  the  lajing  of  stop-cocks 
and  guard-boxes  is  included  m  "  acts  which  the 
undertakers  ....  deem  neccHsary  for  sup- 
plying water  "  within  the  meaning  of  sect.  28  of 
the  Waterworks  Clauses  Act  1847  (10  &  11  Vict, 
c.  17).  It  is  contended  that  only  underground 
works  are  permitted,  and  not  works  on  the  surface 
of  the  ground.  It  is  true  that  anything  which 
interfered  with  the  reinstatement  of  the  surface 
would  be  beyond  the  powers  of  the  company ;  but 
I  cannot  see  that  what  has  been  done  here  is  in- 
consistent with  the  reinstatement  of  the  surface 
according  to  the  fair  construction  of  sect.  32. 
This  conclusion  is  fortified  by  the  terms  of  the 
MetropoUs  Water  Act  1862  (15  A  16  Vict, 
c.  84).  There  were  two  classes  of  persons  who 
might  waste  the  water— first,  the  consumers ;  and 
secondly,  the  road  authority,  who  might  possibly 
act  wastefully  in  watering  the  roacb ;  and  I  do 
not  think  that  sect.  26  of  that  Act  was  directed 
against  consumers  only.  In  the  same  manner  it 
seems  difficult  to  say  that  the  power  to  make 
regulations  under  the  Metropolis  Water  Act  1871 
(34  &  35  Vict.  c.  113)  is  confined  to  regulations 
directed  against  consumers.  The  words  of  sect. 
24  are  "  shall  ....  be  binding  upon  and  be 
observed  by  all  parties,"  and  it  is  difficult  to  say 
that  these  words  are  not  wide  enough  to  include 
all  persons.  But,  however  this  may  be,  I  am  of 
opinion  that  by  the  Act  of  1847,  read  with  the 
Act  of  1871,  the  company  had  the  right  to  lay 
down  these  stop -valves  and  guard -boxes,  and 
therefore  the  vestry  were  not  justified  in  inter- 
fering with  them,  and  the  judfipoient  ought  to  be 

^^^'  Appeal  dUmiBsed, 

Solicitors  for  plaintiffs,  Birchama, 
Solicitor  for  defendants,  Bohert  Vo88, 
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QUEEN'S  BENCH  DIVISION. 

Monday,  April  19, 1886. 

(Before  Maihxw  and  Smith,  JJ.) 

Flintham    and    othebs  (pets.)  t^.  Boxbobough 

(resp.).  (a) 

Mv/nidpcH  election — QualificaJtion  to  he  elected 
town  cotmciUor — Being  on  burgees  roll  but  with' 
oni  qualification — Municipal  Corporations  Act 
1882  (45  ^  46  Vict.  c.  50),  «.  11,  sub-aed.  3,  tmd 
8.  51. 

By  Bvh'Sect  3  of  eed.  11  of  the  Mvmicipal  Corpora' 
tions  Act  1882  "  every  person  shatC  be  qualified 
to  be  elected  and  to  be  a  councillor  who  m,  at  the 
time  of  election,  '  qualified  to  elect  *  to  the  office  qf 
councillor.    .    .    .*' 

By  svh'sect.  1  of  sect.  51  "at  cun  election  of 
councillors  a  person  shall  be  entitled  to  subscrihe 
a  nominalion  paper,  and  to  demand  a/nd  receive 
a  voting  paper,  a/nd  to  vote,  if  he  is  enrolled  in 
the  burgess  roU.    .    .    .'' 

The  expression  '*  qualified  to  elect ''  in  eub-sed.  3  of 
sect.  11  is  not  equivalent  to  and  does  not  mean 
the  same  as  the  expression  "  entitled  to  vote ''  in 
sub'Sect.  1  of  sect,  51. 

The  mere  fact  thai  a  person  is  ewroUed  in  the 
burgess  roll  and  so   "entitled  to  vote**  al  a 

(a)  Beportod  hj  F.  A.  CaMLSBilMi  Esq.)  B«ilflter-ftl*Lftir. 
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mwMcipal  election^  does  not  of  itself  make  him  a 
^son  **  qualified  to  elect "  and  so  *'qtiaUfied  to 
oe  elected"  a  councillor  under  suo^sect.  3  of 
sect.  11  of  the  Municipal  GorporaMons  Act  1882. 

1.  This  was  a  petition  under  the  Municipal  Cor- 
porations Act  1882  (45  &  46  Yict.  c.  50)  ajgainst 
the  return  of  the  respondent  to  the  office  of  town 
councillor  of  the  borough  of  Aldeburgh,  which 
was  tried  before  the  commissioner  to  whom  the 
trial  of  the  said  petition  was  assigned,  on  the  23rd 
and  24th  March  1886. 

2.  The  election  was  held  on  the  2nd  Not.  1885, 
when  the  respondent  was  declared  to  be  elected. 

3.  The  petition  alleged  that  the  respondent  was 
not  at  the  time  of  the  election  Qualified  to  be 
elected  to  the  office  of  town  councillor  of  the  said 
borough,  on  the  ground  that  he  was  not  entitled 
to  be  enrolled  as  a  burgess  of  the  said  borough, 
by  reason  of  his  not  having  complied  with  the 
requirements  of  sect.  9,  sub-sect.  2,  clauses  h,  c,  d, 
and  e  of  the  Municipal  Corporations  Act  1882, 
and  that  he  was  not  resident  beyond  seven  miles 
but  within  fifteen  miles  of  the  said  borough,  or 
entered  in  the  separate  non-resident  list  directed 
by  the  said  Act  to  be  made,  and  prayed  that  the 
election  might  be  declared  void. 

4.  The  facts,  so  far  as  they  are  material  to  the 
present  case,  are  as  follows :— * 

(a.)  The  borough  is  not  divided  into  wards. 

(h.)  The  respondent  was  and  had  been  since 
the  month  of  Oct.  1880,  the  owner  of  a  house  in 
the  borough  called  Norfolk  Cottage. 

(c.)  The  respondent  was  enroll^  as  a  burgess 
in  the  burgess  roll  in  force  at  the  time  of  the  elec- 
tion, in  respect  of  the  said  house  as  quiJifying 
property. 

(a,)  The  respondent  was  not  before,  or  at,  or 
after  the  time  of  the  election,  entitled  to  be 
enrolled  as  a  bumss,  as  required  by  sect.  11,  sub- 
sect.  2  of  the  saia  Act. 

(a.)  The  respondent  was  not  on  July  15, 
1885,  nor  had  he  been  during  the  whole  of  the 
then  last  preceding  twelve  months,  in  the 
occupation,  joint  or  several,  of  the  said  house,  as 
required  by  sect.  9,  sub-sect.  2,  of  the  said  Act. 

(/.)  The  respondent  had  not  during  the  whole 
of  those  twelve  months  resided  in  the  borough 
or  within  seven  miles  thereof,  as  required  by 
sect.  9,  sub-sect.  2,  of  the  said  Act. 

(g,)  The  respondent  was  not  before,  or  at,  or 
after  the  time  of  the  election,  resident  beyond 
seven  miles,  but  within  fifteen  miles,  of  the 
borough,  nor  was  he  entered  in  the  separate  non- 
resident list  directed  by  the  said  Act  to  be  made 
as  respectively  required  by  sect.  11,  sub-sect.  2, 
of  the  said  Act. 

{h,)  The  respondent  had  not  succeeded  to  the 
said  property  by  descent,  marriage,  marriage 
settlement,  devise,  or  promotion  to  a  benefice  or 
office  within  the  provisions  of  sect.  33,  sub- 
sect.  1,  of  the  said  Act. 

(t.)  The  respondent  was  not  a  person  pro- 
hibited by  law  from  doing  any  Act  in  the  51st 
section  of  the  said  Act  mentioned,  within  the 
meaning  of  sub-sect.  3  of  the  last-named  sec- 
tion. 

(h,)  The  respondent  was  not  qualified  to  be 
elc^cted  a  councillor,  unless  he  was  so  Qualified 
under  the  provisions  of  sub-sect.  3  of  tne  11th 
section  of  the  Act,  by  reason  only  of  his  being 
enrolled  as  a  burgess  in  the  burgess  roll,  and  not 


being  prohibited  bylaw  from  doing  any  Act  in 
the  51st  section  of  the  said  Act  mentioned. 

5.  The  petitioners  insisted  that  the  respondent 
was  not  so  qualified,  and  that  he  was  not  entitled 
to  be  elected  a  councillor,  relying  espedally  on 
sect.  11,  sub-sect.  2,  and  on  sect.  41,  sub-sect.  2,  o! 
the  Act.  The  respondent  insisted  that  he  was 
not  prohibited  by  law  from  voting  within  the 
meaning  of  sect.  51,  sub-sect.  8,  and  that  being 
enrolled  as  a  burgess  in  the  burgess  roll  he  was 
entitl^  to  demand  and  to  receive  a  voting  paper, 
and  to  vote  by  virtue  of  the  1st  sub-section  of 
sect.  51 ;  that  he  was  therefore  a  person  who  was 
at  the  time  of  election  qualified  to  elect  to  the 
office  of  councillor  within  the  meaning  of  the 
said  sub-sect.  3  of  the  said  11th  section,  and  that 
for  this  reason  he  was  qualified  to  be  elected  a 
councillor  within  the  meaning  of  the  said  3rd 
sub-section. 

6.  At  the  conclusion  of  the  trial  the  com- 
missioner determined,  subject  to  the  opinion  of 
the  High  Court  of  Justice  on  the  question  of  law 
which  was  now  submitted  to  their  consideration, 
that  the  election  was  void,  but  at  the  request  of 
the  respondent  and  by  consent  of  the  parties, 
he  postponed  the  granting  of  his  certifi(»te  until 
the  question  now  submitted  to  the  consideration 
of  the  High  Court  had  been  determined. 

7.  The  question  for  the  consideration  of  the 
High  Court  was  whether  or  not  the  respondent, 
by  reason  only  of  his  being  enrolled  in  the  burgess 
roll,  and  not  being  a  person  prohibited  by  law 
from  doing  any  act  in  the  said  olst  section  men- 
tioned, was  at  the  time  of  the  election  a  person 
qualified  to  elect  to  the  office  of  councillor,  and 
tnerefore  quidified  to  be  elected  a  councillor 
within  the  meaning  of  the  3rd  sub-section  of  the 
11th  section. 

If  the  court  should  determine  in  the  affirmative, 
the  commissioner's  certificate  will  be  that  the 
respondent  is  duly  elected;  if  in  the  negative, 
that  the  respondent  is  not  duly  elected,  and  that 
the  election  is  void. 

By  sect.  11  of  the  Municipal  Corporations  Act 
1882  it  is  enacted  that — 

(1.)  The  oonnoillors  shall  be  fit  persons  selected  by 
the  bnxgesses. 

(2.)  A  persoA  shall  not  be  qualified  to  be  elected  to  be 
a  oonnoiUor,  unless  he  (a)  is  enrolled  and  is  entitled  to 
be  enrolled  as  a  burgess ;  or  (&)  being  entitled  to  be  so 
enrolled  in  all  respeots,  except  that  of  residenoe,  is 
resident  beyond  seven  miles,  bnt  within  fifteen  mfles  of 
the  borongh,  and  is  entered  in  the  separate  non-resideiit 
list  directed  by  the  Act  to  be  made ;  and  (c)  in  either  of 
those  cases,  is  seised  or  possessed  of  real  or  persoofll 
property,  or  both,  to  the  value  or  amonnt^  in  the  case 
of  a  borongh  having  fonr  or  more  wards,  of  lOOOl.,  or  in 
the  case  of  any  other  borongh,  of  5001.,  or  is  rated  to  the 
poor  rate  in  the  borongh,  in  the  case  of  a  borongh  having 
four  or  more  wards,  on  the  annnal  valne  of  90i.,  and  in 
the  case  of  any  other  borongh,  of  151. 

(3.)  Provided  that  every  i|erson  shall  be  qnalified  to  be 
elected  and  to  be  a  councillor  who  is,  at  the  time  of 
election,  qnalified  to  elect  to  the  offtce  of  oonncillor; 
which  last-mentioned  qualification  for  being  elected 
shall  be  alternative  for  and  shaU  not  repeal  or  take  away 
any  other  qnaUfication. 

By  sect.  51 : 

At  an  election  of  cotmeillors,  a  person  shall  be  entitled 
to  subscribe  a  nomination  paper,  and  to  demand  sad 
receive  a  voting  paper,  and  to  vote,  if  he  is  enrolled  in 
the  buTffess  roll,  or,  in  the  case  of  a  ward  election,  the 
wtad  roU,  and  not  otherwise.  Nothing  in  this  seotion 
shall  entitle  any  person  to  do  anv  act  therein  mentiooied 
who  is  prohibited  by  law  from  doing  it,  or  relieve  him 
from  any  penalty  to  which  he  maybe  liable  for  doing  it 
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Arthur  CharUs,  Q.G.  (with  him  G.  C.  8coU  and 
£f.  Day),  for  the  resDondent,  showed  canse. — ^Tho 
respondent  is  "  entitled  to  vote  "  from  the  mere 
fact  of  being  on  the  burgess  roll»  under  sect.  51  of 
the  Act: 

8tow€  T.  JoUjfe,  90  L.  T.  Bep.  N.  S.  795;  L.  Bep. 
9  C.  P.  784. 

Being  *'  qualified  to  elect "  is  the  fact  of  being  on 
the  burgess  roll,  and  not  being  prohibited  by  law 
from  voting.  The  res|>ondent  was  on  the  burgess 
roll,  and  was  not  prohibited  by  law  from  voting, 
and  therefore  it  is  submitted  that  he  was  duly 
elected.  43  Vict.  c.  17  was  passed  expressly  to 
render  bein^  on  the  burgess  roll  sufficient, 
without  inquiring  into  the  qualification  to  be  on 
the  list.    He  also  referred  to 

MiddUton  v.  Simpaon,  42  L.  T.  Bep.  N.  S.  55;  5 
C,  P.  Div.  188. 

J,  Fox  for  the  petitioners. — In  Middleton  v. 
8imp8(m  (42  L.  T.  Eep.  N.  S.  55 ;  5  C.  P.  Div. 
183)  it  was  held  that,  to  be  eligible  for  the  office 
of  town  councillor,  a  candidate  must  be  "  entitled 
to  be "  on  the  burgess  roll  as  well  as  "  on  "  the 
roll,  and  that  the  bnrgess  roll  containing  his 
name  was  not  conclusive  evidence  that  he  was 
"entitled  to  be  on"  the  roll.  The  intention  of 
the  Act  43  Vict.  c.  17  was  purely  to  abolish  the 
necessity  for  the  property  quiJification  which 
previously  existed.  It  is  admitted  that  the 
respondent  was  *'  entitled  to  vote,"  but  it  is  con- 
tended that  he  was  not  **  qualified  to  elect,"  and 
"  qualified  to  elect "  does  not  mean  "  entitled  to 
Tote,"  otherwise  there  would  be  nothing  in  the 
Act  to  prevent  a  woman  or  a  mayor  becomiufl^  a 
town  councillor  under  sect.  63  of  the  Act.  To  be 
qualified  to  elect  must  mean  qualified  within  the 
provisions  of  sect.  9  of  the  Act,  and  with  the 
qualifications  therein  contained  it  has  been 
found  that  the  respondent  has  not  complied. 
The  election  was  therefore  void. 

Charl38,  Q.O.,  in  reply. 

Mathsw,  J. — I  am  of  opinion  that  our  answer  I 
to  the  question  asked  us  in  this  case  must  be  in 
the  negative,  and  that  the  respondent  has  not 
been  duly  elected.  I  think  that  the  section  has 
been  correctly  interpreted  by  counsel  for  the 
petitioners.  It  was  argued  on  behalf  of  the 
respondent  that,  under  sect.  51  of  the  Act,  a 
person  being  entitled  to  vote  if  he  is  enrolled  in 
the  burgess  roll,  provided  he  is  not  prohibited  by 
law  from  voting,  is  a  person  qualified  to  elect 
within  the  meanmg  of  tne  section.  Mr.  Charles' 
argument  is  that,  if  he  is  entitled  to  vote  by 
reason  of  his  bein^  enrolled  in  the  burgess  roll, 
he  is  a  person  qualified  to  elect  within  sub-sect. 
3  of  sect.  11  of  the  Municipal  Corporations  Act 
1882,  which  says  that  *'  every  person  shall  be 
cioalified  to  be  elected  and  to  be  a  oouncillor  who 
is,  at  the  time  of  election,  qualified  to  elect  to  the 
office  of  oouncillor ;  which  last-mentioned  qualifi- 
cation for  being  elected  shall  be  iJtemative  for, 
and  shall  not  repeal  or  take  away  any  other  quali- 
fication." What "  qualified  to  elect  there  means 
is  shown  by  sect.  9,  which  for  this  purpose  must 
be  read  together  with  sect.  11.  Sect.  9  contains 
a  statement  of  the  qualification  of  a  burgess,  and 
enacts  that  **  every  person  so  qualified  " — ^that  is, 
as  provided  in  the  previous  part  of  the  section — 
"snail  be  entitled  to  be  enrolled  as  a  burgess, 
unless  he  ...  is  disentitled  under  any  Act 
of  Parliament."    Sect.  11  applies  to  the  qualifi-  1 


cation  of  councillors,  audit  enacts  that  "a  person 
shall  not  be  qualified  to  be  elected  or  to  be  a 
councillor,  unless  he  is  enrolled  and  entitled  to 
be  enrolled  as  a  burgess ;  or,  being  entitled  to  be 
so  enrolled  in  all  respects  except  that  of  residence, 
is  resident  beyond  seven  miles,  but  within  fifteen 
miles   of   the   borough,  and  is   entered  in  the 
separate  non-resident  list  directed  by  this  Act  to 
be  made ;  and,  in  either  of  these  cases,  is  seised 
or  possessed,  of  real  or  personal  property,  or  both, 
to  the  value  or  amount,  in  the  case  of  a  borough 
having  four  or  more  wards,  of  1000/-.,  and  in  the 
case  of  any  other  borough,  of  500L,  or  is  rated  to 
the  poor  rate  in  the  borough,  in  the  case  of  a 
borough  having   four   or  more   wards,  on  the 
annual  value  of  SOL,  and  in  the  case  of  any  other 
borough,  of  152."    Then  comes  the  proviso  that 
*'  every  person  shall  be  qualified  to  be  elected  and 
to  be  a  oouncillor  who  is,  at  the  time  of  election, 
qualified  to-  elect    to  the  office    of  councillor, 
which    last-mentioned    qualification    for    being 
elected  shall  be  alternative  for  and  shall  not 
repeal  or  take  away   any   other   qualification." 
Thus  we  have  a  uniform  qualification  for  burgesses 
and  councillors  in  the  first  place,  and  there  are 
added,  in  the  case  of  councillors,  certain  other 
oualifications.    It  is  admitted  that  the  respon- 
aent  does  not  come  up  to  some  of  the  qualifica- 
tions, as  to  residence,  &c.,  required  by  sect.  9,  but 
it  is  argued  that  the  fact  of  his  bein^  enrolled  on 
the  burgess  roll  is  sufficient  to  qualify  him  to  be 
elected  under  sub-seot.  2  (a)  of  sect.  11.    I  think, 
however,  that  this  qualification  is  twofold,  namely, 
'* being  enrolled"    and   being    "entitled   to  be 
enroUed,"  and  it  is  admitted  that  he  was  not  so 
entitled.    It  is  then  contended  by  Mr.  Charles 
that  the  fact  of  his  being  on  the  burgess  roll  is 
stated  in  sect.  51  to  be  sufficient  to  **  entitle  him 
to  vote"  at  an  election  of  councillors,  and,  that 
being  so,  must  mean  that  he  is  "  qualified  to  vote." 
But  we  must  consider  whether  that  is  the  correct 
construction  of  the  words  in  the  proviso  (sub- 
sect.  3)  of  sect.  11,  where  being  ''qualified  to 
elect "  is  declared  to  be  a  sufficient  qualification 
for  being  "qualified  to  be  elected."    When  we 
refer   back   to   43   Yiot.    c.    17    we   find    that 
this  sub-section  also  appears  in  that  Act,  which 
was   repealed  by  the  Act  of    1882.     The   Act 
of    1880   is    entitled   "an  Act   to  abolish    the 
property  qualification  for  members  of  municipal 
corporations  and  local  governing  bodies."    The 
sole  object  of  that  Act  was  to  take  away  the 
disabOity  of  every  elector  who  was  qualified  to 
vote  as  an  elector,  l)ut   not   possessed  of  the 
necessary  property.    Now  sub-sect.  1  of  sect.  1  of 
that  Act  nnds  its  way  into  the  Act  of  1882,  and 
must  be  taken  to  bear  the  same  signification  as 
in  the  earlier  Act.     It   merely  relieves   town 
councillors  from  such  disability,  but  does  not 
affect  the  qualifications  for  being  on  the  burgess 
roll  as  given  by  sect.  9.    This  limited  construc- 
tion is  supported  too  by  sect.  41  of  the  Act  of 
1882,  which  imposes  a  penalty  on  unqualified 
persons  acting  in  a  corporate  office.      Sub-sect.  1 
of  this  section  enacts  that  "  If  any  person  acts  in 
a  corporate  office  without  having  made  the  decla- 
ration by  this  Act  required,  or  without  being 
qualified  at  the  time  of  making  the  declaration, 
or  after  ceasing  to  be  oualified,  or  after  becoming 
disqualified,  he  shall  lor  each  offence  be  liable  to 
a  fine  not  exceeding  50Z.,  recoverable  by  action." 
And  by  sub-sect.    2   "a  person  being  in  fact 


208 


MAGISTRATES'  CASES 


Q.B.  DiY.]    Reg.  on  the  prosecution  of  Hammans  i;.  Justices  op  Bosouoh  of  Andoteu.  [Q.B.  Div. 


enrolled  in  the  bnrgess  roll  shall  not  be  liable  to 
a  fine  for  acting  in  a  corporate  office  on  the 
ground  only  ^  that  he  was  not  entitled  to  be 
enrolled  therein."  Apparently,  in  default  of  these 
sub-sections,  a  person  might  appear  on  the  burgess 
roll,  but  notwithstanding  be  subject  to  a  penalty. 
Again,  as  has  been  pointed  out,  sect.  63  enacts 
tluat "  for  all  purposes  connected  with  and  having 
reference  to  the  right  to  vote  at  municipal 
elections,  words  in  this  Act  importing  the 
masculine  gender  include  women."  Clearly  this 
refers  to  sections  entitling  persons  to  vote,  but  it 
cannot  apply  to  those  imposing  qualifications  for 
being  elected  as  town  oouncillora  or  mayors.  The 
effect  of  that  section  clearly  is  to  exclude  women 
from  acting  under  the  Act,  except  for  purposes 
connected  with  and  having  reference  to  the  ri^ht 
to  vote  at  municipal  elections.  I  do  not  thmk 
that  the  Legislature  meant  that  the  words 
"qualified  to  elect"  were  to  be  equivalent  to 
"  entitled  to  vote,"  and  I  am  of  opinion  that  the 
respondent  was  not  duly  elected.  This  petition 
must  therefore  be  allowed. 

Smith,  J. — I  am  of  the  same  opinion.     The 
point  is  really  a  verv  short  one,  and  the  question 
IS,  whether  tne  words  "  qualified  to  elect "  in  sub- 
sect.  3  of  sect.  11   of  the  Municipal  Corpora- 
tions Act  1882  have  the  same  meaning  as  the 
words    '*  entitled   to   vote "   in   sub-sect.   1    of 
sect.  51  of  that  Act.    It  is  difficult  off-hand  to 
say  that  they  do  not,  generally  speaking,  mean 
the  same  thing,  but,  after  having  heard  the  ar^- 
ment  for  the  petitioner,  I  am  dearly  of  opimon 
that  these  phrases  are  not  synonymous  so  tar  as 
this  statute  is  concerned.    To  discover  the  mean- 
ing of  "  qualified  to  elect,"  sects.  9  and  11  of  the 
Act  must  be^  read  together.    Sect.  9  applies  to 
the  qualification  to  be  put  on  the  burgess  roll ; 
sect.  11  to  the  qualifications  to  be  entitled  to 
become  a  town  councillor ;  and,  apart  from  sub- 
sect.  3  of  sect.  11,  which   is  taken  practically 
from  the  Act  of  1880  (43  Vict.  c.  17),  the  (qualifi- 
cation to  be  a  counciUor  is  a  much  heavier  one 
than  that  which  entitles  a  person  to  be  a  burgess 
merely.    The  qualifications  to  be  enrolled  as  a 
burgess  are  stated  in  sect.  9,  amongst  others 
being  provisions  as  to  residence  and  payment  of 
the  poor  rate,  which,  it  is  found,  had  not  been  here 
complied  with  by  the  respondent.   If  sect.  9  stood 
alone,  the  proviso,  sub-sect.  3  of  sect.  11,  could 
refer  only  to  the  qualifications  therein  contained, 
and  there  would  be  no  difficulty.  But  Mr.  Charles 
says  that,  by  sub-sect.  1  of  sect.  51,  the  fact  of 
being  on  the  burgess  roll  is  stated  to  entitle  a 
nran  to  vote,  that  that  is  equivalent  to  making 
him  qualified  to  elect,  and  that  being  qualified  to 
elect  is,  by  the  aforesaid  proviso,  a  qualification 
for  being  elected.    But  that  is  to  sav  that  "  quali- 
fied to  elect"  does   not  necessarily  mean  pos- 
sessed of  the  proper  qualifications  under  sect.  9, 
because,  by  sect.  51, "  at  an  election  of  councillors, 
a  person  shall  be  entitled  to  vote  if  he  is  enrolled 
in  the  burgess  roll ; "  and  therefore  he  says  that, 
though  the  respondent  had  not  the  proper  qualifi- 
cation, yet,  simply  because  he  happened  to  be  on 
the  burgess  roll,  he  is  entitled  to  vote,  and  so  quali- 
fied to  elect.    I  do  not  think  that  that  is  the 
meaning  of  sect.  51.    In  my  opinion  that  section 
only  refers  to  the  qualifications  of  persons  entitled 
to  vote,  and  not  of  persons  entitled  to  be  elected 
town  councillors.    There  must  be  some  distinc- 
tion between  the  words  **  qoiJified  to  elect "  and 


"  entitled  to  vote  "  in  these  several  sections,  else 
sect.  51  would  override  all  the  qualifications  laid 
down  in  sect.  9.  I  agree  with  Mr.  Fox  that  sect. 
63  bears  out  the  distinction;  women,  though 
entitled  to  vote,  are  not  to  be  qualified  to  hold  a 
corporate  office,  "  for  all  purposes  connected  with 
the  right  to  vote  at  municipal  elections  in  this  Act, 
words  importing  the  masculine  gender  include 
women."  By  the  terms  of  this  section  women 
are  expressl^r  limited  to  the  exercise  of  a  right  to 
vote,  as  distinct  from  being  qualified  to  elect. 
Sect.  41  shows  that  the  Act  contemplated  the 
possibility  of  a  person  being  on  the  burgess  roll 
without  bein^  entitled,  but,  by  its  very  provisions 
as  to  penalties  and  relief,  it  shows  that  the  fact 
of  his  being  on  the  roll  is  not  sufficient  to  exempt 
him  from  such  penalties,  or  to  entitle  himtosudi 
relief  without  this  express  provision.  In  the 
same  way,  I  do  not  think  the  mere  fact  of  his 
being  on  the  burgess  roll  would  ip9o  fa/do  qualify 
him  to  be  elected  as  a  councillor  when  there  was 
evidence  that  he  was  not,  in  fact,  entitled  to  be 
so  enrolled,  and  therefore  I  am  of  opinion  that 
the  respondent  in  this  case  was  not  duly  eiecied. 

Solicitors  for  the  petitioners.  Parser,  Chrrett, 
and  Pa/rher. 

Solicitors  for  the  respondent,  8treH(m,Hi0iaird 
and  Co. 


Saiwrday,  March  20, 1886. 

(Before  Mathew  and  Suith,  JJ.) 

Beo.   on    the  prosecution  of  HAincAsrs  v.  The 
Justices  of  the  Bo&ough  of  Andover.  (a) 

Licensing  law — Licensed  premises — Convidion  cf 
occupier  — -  Beeord  of  conviction  on  Keenes  <— 
Ovmer's  right  of  appeal — The  Licensing  Act  1872 
(35  ^  36  Vict,  c.  94),  s.  52. 

Where  a  tenant  qf  licensed  premises  has  been  eou' 
vieted  of  permiUvng  d/rwikefwness  on  his  premiMes, 
and  the  justices,  wider  the  IWi  section  of  <Ae 
Licensing  Act  1874  (37  4*  38  Vict.  c.  49),  di^ed  the 
coTiviction  to  he  indorsed  on  the  Ucenee,  the  owner 
of  the  premises  is  not  a  ^'person  apgrieved** 
within  the  meaning  of  the  SQMd  sectwn  qf  iks 
Licendng  Act  1872  (35  I*  36  Viet.  c.  94),  to  at  to 
he  entiUed  to  appeal  a<gainst  the  conviction. 

Notice  of  appeal  was  subsequenUy  given  by  the  owner 
of  the  licensed  premises,  who  was  not  a  party  to 
the  proceedings  at  the  pettif  sessions,  and  on  the 
appeal  it  was  held  hy  the  Oourt  of  Quarter  See- 
sions  thai,  as  the  owner  was  a  person  whose 
pecuniary  interest  in  ihe  Remises  was  immeH- 
atehf  affected  hy  the  conviction,  he  was  a  "vtr- 
son  aggrieved,"  within  the  meaning  of  the  ^nd 
section  of  the  Act  of  1872. 

Held,  on  case  stated,  tliaJt  the  owner  of  the  premises 
was  not  a  **  person  agarieved,*'  within  the  mean- 
ing of  the  section,  andthat  the  sectionthereforegass 
him  no  locus  standi  for  the  purpose  of  appeoMng 
a>gainst  the  record  of  the  conviction  on  the 
licence. 

This  was  a  case  stated  by  the  learned  Eeoorder  of 
the  borough  of  Andover  at  the  general  quarter 
sessions  of  the  peace,  held  on  the  7th  July  1885, 
Turner  Poulter  Clarke,  Charles  Walter  Kellow, 
and  William  Bracher,  three  of  the  justices  of  the 

(40  Baported  by  JOSipb  Smith,  Ewin  BuiistaM^Law. 
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borongh  of  Andover,  being  the  appellants  therein, 
and  Henry  Hammans  the  respondent.  * 

The  case  was  as  follows : — 

1.  At  the  petty  sessions  for  the  borough  of 
Andover,  held  on  the  4th  May  1885,  before  the 
appellants,  hereinafter  called  *'  the  justices,"  one 
siEimuel  Grarner,  the  landlord  of  the  Pelican  inn, 
Andoyer,  hereinafter  called  the  "  licensee,"  was, 
upon  his  confession,  convicted  before  the  justices 
ox  having  unlawfully  permitted  drunkenness  in 
the  Pelican  inn  on  the  18th  April  1885,  and  was 
adjudged  by  them  to  pay  the  sum  of  thirty  shil- 
ling by  way  of  fine  and  nine  shillings  for  costs, 
and  under  sect.  13  of  the  Licensing  Act  1874  the 

t'nstices  decided  that  the  said  conviction  should 
te  indorsed  on  the  licence  which  he  (the  licensee) 
held  for  the  Pelican  inn. 

2.  After  this  conviction  and  record,  on  the  4th 
May  1885,  Henry  Hammans  the  respondent,  who 
was  not  a  party  to  the  proceedings  at  the  petty 
sessions  mentioned  in  the  first  paragraph,  but 
who  is  the  owner  of  the  Pelican  inn  and  ex-mayor 
of  Andover,  from  whom  the  licensee  directly 
leases  it,  and  who  is  a  brewer  carrying  on  busi- 
ness within  the  borough  of  Andover,  and  is  here- 
inafter called  the  "  owner,"  gave  to  the  justices 
notice  of  appeal  therefrom  to  the  next  general 
quarter  sessions  of  the  peace  for  the  borough  of 
Andover  as  a  person  feeling  ag^ieved  by  the 
said  order  or  conviction,  and  stating  the  follow- 
ing as  the  grounds  of  his  appeal :  (I.)  That  the 
conviction  was  unjust  to  the  owner ;  (2.)  That  the 
owner  did  not  know  that  the  licensee  had  unlaw- 
fully used  the  Pelican  inn ;  (3.)  That  the  offence 
of  the  licensee  was  a  first  offence ;  (4.][  That  the 
offence  was  sufficiently  punished  by  the  fine  then 
imposed  on  the  licensee,  and  that  there  was  no 
necessity  or  occasion  to  record  the  conviction  or 
order  on  the  licence. 

3.  The  appeal  mentioned  in  the  2nd  paragraph 
was  heard  by  me  on  the  7th  July  loo5  at  tne 
general  quarter  sessions^  for  the  borough  of 
Andover.  After  the  notice  of  the  appeal  had 
been  admitted,  counsel  for  the  justices  objected 
to  my  hearing  the  appeal,  on  the  ^  following 
grounds  :  (1.)  That  the  owner  not  having  been  a 
party  to  the  original  proceedings,  had  no  locus 
dandi  before  me,  and  that  his  remedy,  if  any, 
was  under  the  56th  section  of  the  Licensing  Act 
1872 ;  (2.)  That  the  owner  was  not  an  aggrieved 
person  within  the  meaning  of  the  52nd  section 
of  the  Licensing  Act  1872,  he  not  being  imme- 
diately affected  by  the  indorsement  of  the  con- 
viction upon  the  licence;  (3.)  That  the  licence 
being  the  absolute  property  of  the  licensee  the 
conviction  and  indorsement  did  not  entail  loss 
upon  the  owner.  And  he  quoted  in  support  of  his 
objections  the  following  cases : 

WoUer  and  Wife  y.  Knott,  1  Ex.  Div.  265 ; 
Reg.  V.  The  Justicee  of  Middlesex,  3  B.  &  A.  938. 

After  hearing  counsel  for  the  owner,  who  relied  on 
the  following  cases : 

Garrard  v.  The  Jugtieee  of  Middleeeg,  12  Q.  B.  Div. 

620,628; 
Newton  v.  The  Jueticee  of  the  Weit  Biding  of  TorTc- 

a%tre,52  L.  J.  99,  M.  C. ; 

I  held  that,  if  the  owner  proved  that  he  was  a 
person  whose  pecuniary  interest  in  the  Pelican 
mn  was  immeaiately  affected  by  the  conviction 
and  order  mentioned  in  the  Ist  paragraph,  he 
vas  an  i^grieved  person  within  the  52nd  section 
of  the  Licensing  Act  1872. 

Ma6.  Gab.— Yol.  XIY. 


4.  The  owner  then  gave  evidence  that  the 
Pelican  inn  was  worth  about  lOOOZ.,  provided 
that  the  licence  had  no  conviction  indorsed  upon 
it,  and  that  the  loss  of  the  licence  would  make 
a  difference  in  the  value  of  it  of  from  300Z.  to 
4001.  The  rent  of  it  without  the  licence  would 
be  from  12Z.  to  15L  or  perhaps  161,  a  year.  His 
counsel  also  called  Mr.  Beuoen  Cross,  a  brewer 
of  Andover,  who  stated  that  he  woald  not  give 
so  much  for  the  Pelican  inn  by  200Z.  if  the 
licence  had  the  conviction  indorsed  upon  it,  and 
that  the  licence  would  have  to  go  to  the  next 
tenant  with  a  black  mark  upon  it,  but  no  evi- 
dence was  given  to  show  that  the  justices  had 
wrongly  convicted  the  licensee,  or  that  the  sen- 
tence was  excessive  upon  him. 

5.  The  counsel  for  the  justices  having  stated 
that  he  had  no  evidence  as  to  value  to  offer  in 
repljT,  I  held  that  the  owner  was  a  person 
aggrieved  by  the  conviction  and  order  of  the 
justices,  mentioned  in  the  1st  paragraph^  within 
the  meaning  of  the  52nd  section  of  the  Licensing 
Act  1872,  and  I  allowed  the  appeal  of  the  owner 
by  orderinp^  the  indorsement  oi  the  conviction 
upon  the  licence  to  be  struck  out,  but  upon  the 
application  of  the  counsel  for  the  justices,  I 
granted  this  case  for  the  opinion  of  the  Queen's 
Bench  Division  of  the  Hign  Court  of  Justice. 

The  question  for  the  opinion  of  the  court  is : 
Is  the  owner,  under  the  circumstances  above  men- 
tioned, a  x)er8on  aggrieved  within  the  meaning  of 
the  52nd  section  of  the  Licensing  Act  1872  P  If 
the  court  shall  be  of  opinion  that  the  owner  is 
not  such  an  aggrieved  person,  then  my  judg- 
ment ordering  ^e  indorsement  upon  the  licence 
to  be  struck  out  is  to  be  quashed ;  otherwise  it 
shall  be  confirmed. 

Addison,  Q.C.  (with  him  Knowles)  for  the 
justices.  —  This  being  a  criminal  prosecution 
against  the  tenant  oi  the  premises,  under  the 
Licensing  Act  1872  (35  &  36  Vict.  c.  94),  s.  13  (a), 
and  the  indorsement  on  the  licence  being,  by  the 
13th  section  of  the  Licensing  Act  1874  (37  &  38 
Yiot.  c.  49),  part  of  the  sentence  for  the  offence, 
the  owner  of  the  premises  can  have  no  locus 
stcmdi  for  the  purposes  of  appealing  against  the 
indorsement  unless  it  is  specifically  given  him 
bv  statute.  The  only  right  of  appeal  given  by 
tne  statute  is  that  given  by  the  oznd  section  of 
the  Act  of  1872  (b),  and  it  is  submitted  that  the 

(a)  The  lioenBing  Aot  1872  (85  &  36  Vict.  o.  94)  enacts 
as  follows,  8. 18 :  If  any  lioensed  person  permits  dnmken- 
ness,  or  any  violent,  qnarrelsome,  or  notons  oondnct  to 
tBkke  plaoe  on  his  premises,  or  sella  anv  intoxicating 
liquor  to  any  dnuiKen  person,  he  shall  be  liable  to  a 
penalty  not  exoeediner  for  the  first  offence  ten  pounds, 
and  not  exoeeding  for  the  second  and  any  subsequent 
offence  twenty  pounds. 

(b)  Sect.  52.  If  any  person  feels  agrgrieved  by  any  order 
or  conviction  made  by  a  court  of  summary  jurisdiction, 
tiie  person  so  aggrieved  may  appeal  therefrom  subject 
to  tne  conditions  and  regulations  following:  (1)  The 
appeal  shall  be  made  to  the  next  court  of  quarter 
sessions  for  the  counigr  or  place  in  which  the  cause  of 
appeal  has  arisen  holden  not  less  than  fifteen  days  after 
the  decision  of  the  court  from  which  the  appeal  is  made. 
(2)  The  apipellant  shall,  within  seven  days  after  the 
cause  of  action  has  arisen,  give  notice  to  the  other  party 
and  to  the  court  of  summary  jurisdiction  of  his  intention 
to  appeal,  and  of  the  ground  thereof.  (3)  The  appellant, 
inmiediately  after  such  notice,  shall  enter  into  a  recog- 
nisance before  a  justice  of  the  peace,  with  two  sufficient 
sureties,  conditioned  personally  to  trv  such  appeal,  and 
to  abide  t^e  judgment  of  the  court  thereon,  and  to  pay 
such  costs  as  may  be  awarded  by  the  court,  or  shall  give 
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owner  of  the  premises  is  not  a  **  person  aggrieved  " 
within  the  meaning  of  that  section.  Further,  the 
56th  section  of  the  Act  of  1872  (a)  ^yes  in  detail 
the  yarions  grounds  which  accordmg  to  the  in- 
tention of  the  Legislature  are  to  give  an  owner  a 
loeua  standi  for  appealing  against  convictions 
affecting  his  licence,  and  it  is  not  conceivable  that 
the  Le^lature  should  introduce  into  the  Act 
one  section  rigidly  limiting  his  right  of  appeal, 

stioh  other  seoarity  by  deposit  of  money  or  otherwise 
as  the  justioe  ma^  allow.  (4)  Where  the  appellant  is  in 
castody  the  ^nstioe  may,  if  he  thinks  fit,  on  the  appel- 
lant entering  into  snoh  reoognisanoe  or  ffiying  snoh  otoer 
seonrity  as  aforesaid,  release  him  firom  enstody.  (5) 
The  Conrt  of  Appeal  may  adjourn  the  appeiU,  and  upon 
the  hearing  thereof  mav  oonnrm,  reverse,  or  modify  the 
decision  of  the  oonrt  of  summary  jurisdiction,  or  remit 
the  matter  to  the  conrt  of  summary  jurisdiction,  with 
the  opinion  of  the  Court  of  Appeal  thereon,  or  make  such 
other  order  in  the  matter  as  tne  court  thinks  just.  The 
Court  of  Appnaal  may  also  make  such  otiier  order  as  to 
costs  to  be  paid  hy  either  party  as  the  court  thinks  just. 

(a)  Sect.  56.  Where  any  tenant  of  any  licensed  premises 
is  convicted  of  an  offence  against  tnis  Act,  uid  such 
offence  is  one  the  repetition  of  which  may  render  the 
premises  liable  to  be  disoualified  from  receiying  a  licence 
for  any  period,  it  shall  be  the  duty  of  the  clerk  <^  the 
licensing  justices  to  senre,  in  manner  proyided  by  this 
Act,  notice  of  eyery  such  conviction  on  the  owner  of 
thepremises. 

Y/bere  any  order  of  a  court  of  summary  jurisdiction 
declaring  any  licensed  premises  to  be  disqualified  from 
receiying  a  ucence  for  any  period  has  been  made,  tibe 
court  shall  cause  such  order  to  be  senred  on  the  owner 
of  such  premises,  where  the  owner  is  not  the  occupier, 
with  the  addition  of  a  statement  that  the  court  will 
hold  a  petty  sessions  at  a  time  and  place  herein 
specified,  at  which  the  owner  may  appear  and  appeal 
against  such  order  on  all  or  any  of  the  following 
grounds,  but  on  no  other  prrounds : 

(a)  That  notice  as  reonired  by  this  Act,  has  not  been 
serred  on  the  owner  of  a  prior  offence  which  on  repe- 
tition renders  the  premises  uable  to  be  disqualified  from 
receiying  a  licence  at  any  period ;  or 

(b)  That  the  tenant  by  whom  the  offence  was  com- 
mitted held  under  a  oontrait  made  prior  to  the  com- 
mencement of  this  Act ;  and  that  the  owner  could  not 
legally  have  evicted  the  tenant  in  tibe  intenral  between 
the  commission  of  the  offence  in  respect  of  which  the 
disqualifying  order  was  made  and  the  receipt  by  him  of 
the  notice  of  the  immediately  preceding  offence,  which 
on  repetition  renders  the  premises  liable  to  be  dis- 
qualified from  receiying  a  licence  at  any  period ;  or 

(c)  That  the  offence  In  respect  of  whi&  ike  disquali- 
fying order  was  made  occurred  so  soon  after  the  receipt 
of  such  last-mentioned  notice  that  the  owner,  notwitn- 
standing  he  had  legal  power  to  eyict  the  tenant,  could 
not  with  reasonable  diligence  have  exercised  that  power 
in  the  intenral  which  ooouzred  between  the  said  notice 
and  the  second  offence. 

The  Licensing  Act  1874  (87  A  88  Yict.  o.  40)  enacts  as 
follows : 

Sect.  13.  Where  any  licensed  person  is  convicted  of 
any  offence  against  the  principal  Act  which  by  such  Act 
was  to  have  been  or  might  have  been  indorsed  upon  the 
licence,  or  of  any  offence  against  this  Act,  the  court 
before  whom  the  offender  is  brought  shall  cause  the 
register  of  licences  in  which  the  licence  of  the  offender 
is  entered,  or  a  copy  of  the  entries  therein  relating  to 
the  licence  of  the  offender,  certified  in  manner  prescnbed 
by  sect.  58  of  the  prindpid  Act  to  be  produced  to  the 
court  before  passing  sentence,  and  after  inspecting  the 
entries  therein  in  relation  to  the  licence  of  the  (lender, 
or  such  copy  thereof  as  aforesaid,  the  court  shall  dedare 
as  part  of  its  sentence  whetiier  it  will  or  will  not  cause 
the  conyiction  for  such  offence  to  be  recorded  on  the 
licence  of  the  offender,  and  if  it  decide  that  such  record 
is  to  be  made  the  same  shall  be  made  accordingly.  A 
declaration  by  the  court  that  a  record  of  an  offence  is 
to  be  made  on  a  licence  i^ll  be  deemed  to  be  part  of 
the  conyiction  or  order  of  the  court  in  reference  to  such 
offence,  and  shall  be  subject  accordingly  to  the  juris* 
diction  of  the  Court  of  Appeal. 


and  should  have  intended  to  inclnde  him  nnder 
the  general  words  "  any  person  aggrieved  by  any 
order  or  conviction  '*  usea  in  ano&er  section,  and 
so  give  him  the  right  of  appeal  in  all  oases. 

Warty  for  the  owner. — ^The  words  of  the  Act 
are  sumcienUv  wide  to  include  the  owner  of  the 
premises.      Tbe   words    "if    any   person   feels 
aggrieved  by  any  order  or  conviction  made  by  a 
conrt    of  summary  jurisdiction  the  person   so 
aggrieved    may   appeal   therefrom,"    allow  the 
court  no  option,  as  it  is  found  as  a  fact  in  the 
case  that  the  owner  of  the  premises  is  "  a  person 
aggrieved."    The  words  were  construed  in  Bea  v. 
The  JusHceB  of  Middlesex  (3  B.  &  A.  938),  where 
it  was  held  that  a  "  person  who  shall  think  him- 
self  aggrieved"  meant   a   person  immediately 
aggrievra,  as  by  refusal  of  a  Rcenoe  to  himself,  by 
fine,  Ac,  and   not  one  who  is  consequentially 
aggrieved,  as  for  instance  the  occupier  of  neigh- 
bouring  licensed  premises.     In  this    case  the 
owner  of  the  premises  comes  within  the  descrip- 
tion there  given,  as  the  licence  of  his  premises 
was  affected.    Again,  in  Oarrett  and  othare  v.  The 
Licensing  Jueticet  of  Middleeex  (12  Q.  B.  Div.  CI20) 
it  was   held   that   mortgagees   were  "persons 
aggrieved,"    because    their    pecuniary   interest 
in    the     premises   was    immediately    affected. 
That  case  is  binding  on  the  court,  the  owner  of 
these  premises  being  virtually  interested  in  the 
same  way,  and  the  decision  in  Newton  v.  The 
Justices  of  the  West  Biding  (52  L.  J.  99,  M.  C.)  is 
also  in  favour  of  the  owner's  right  to  appeal 
[Smith,  J. — ^There  the  parties  aggrieved  had  a 
right   to    appear  at  the  original   proceedings. 
Wnat  locus  standi  had  the  owner  here  when  this 
charge  was  preferred  against  the  tenant  P]    The 
fact  of  his  having  no  heus  standi  at  the  original 
proceedings  is  no   reason  why   he   should  not 
appeal  under  the  power  given  by  the  section. 
[Mathew,  J. — The  point  raised  here  was  really 
never  discussed  in  that  case.]    It  is  submitted 
that  that  case  covers  the  point  raised  here.    The 
interest  of  the  owner  was  clearly  prominently  in 
the  mind  of  the  Legislature  at  the  time  the  Act 
was  passed,  and  the  oOth  section  in  terms  recog- 
nises his  interest  in  the  licence.    Further,  it  was 
clearly  the  intention  of  the  Act  of  1874,  in  making 
the  recording  of  the  conviction  on  the  licence 
more  discretionary,  to  make  a  change  in  favour 
of  the  owner,  and  the  14th  section  of  that  Act 
specifically  empowers  the  owner,  in  cases  where 
a  licensea  person  is  convicted  for  the  first  time 
of  certain  offences  and  his  lictoce  forfeited,  to 
apply  to  the  justices  for  a  temporary  authority 
to  carry  en  the  same  business  on  the  same  pre- 
mises until  the  next  licensing  day.    In  Wooler 
and  Wife  v.  KnoU  (34  L.  T.  Bep.  N.  S.  362 ;  1  Ex. 
Div.  265)  the  court  were  clearly  of  opinion  that 
the  indorsement  of  convictions  upon  the  licence 
would  "  affect "  the  licence  within  the  meaning 
of  a  covenant  in  the  lease,  and  it  is  submittea 
that,  where  a  licence  is  affected  in  such  a  manner, 
the  owner  is  a  ''  person  aggrieved  "  within  the 
meaning  of  the  statute.    The  whole  tendencr  of 
the  legislation  on  the  subject  is  such  as  to  show 
that  the  Legislature  could  not  have  intended  to 
leave  the  owner  without  redress  in  the  circam- 
stances  of  this  case. 

Mathew,  J. — ^I  am  of  opinion  that  the  order  of 
the  Court  of  Quarter  Sessions  must  be  duashed. 
The  owner  of  the  premises  has,  in  my  judgment. 
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no  rig^t  of  appeal  nnder  the  provisions  of  the  52nd 
section  of  tne  Act  of  1872.    Upon  the  facts,  as 
stated  in  the  case,  it  appears  that  the  tenant  of 
these  licensed  premises  was,  on  his  own  con- 
fession, convicted  of  having  luilawfnllj  permitted 
drankenness  on  the  premises,  and  he  :wa8  there- 
npon  fined  for   the  ^  ofl!ence,  and   the   justices 
directed  the  conviction  to  be  indorsed  on  the 
licence  which  he  held  for  the  premises.    There  is 
no  evidence  at  all  to  show  tnat  this  conviction 
was  in  any  way  improper,  but  the  owner  of  the 
premises,  who  was  not  a  party  to  the  proceedings 
at  the  petty  sessions,  now  appears  and  says  tliAt 
the  pnnishment  is  excessive  as  regards  him,  and 
on  tne  ground  that  it  affects  the  value  of  his 
property  claims  the   right  to   appeal,  and  he 
proposes  to  bring  his  appeal  under  the  powers  of 
the  52nd  section  of  the  Act  of  1872  (35  £  36  Vict, 
c.  94),    This  section  provides  that "  if  any  person 
feels  aggrieved  by  any  order  or  conviction  made 
by  a  court  of  summary  jurisdiction,  the  nerson  so 
aggrieved  ma^r  appeal   therefrom,"    suDJect    to 
certain   conditions    in   the    section   mentioned. 
Now  it  is  €|uite  clear  that^  the  owner  could  not 
appeal  a^^amst  the  conviction,  but  it  is  said  that, 
as  the  justices   directed  the  conviction    to  be 
indorsed  on   the  licence,  that  was  an  "order" 
which  affected  the  owner,  and  that  he  is  therefore 
a  **  person  M;grieved  "  within  the  meaning  of  the 
section,  ana  consequently  has  a  right  of  appeal 
thereunder.    Now,  upon  reading  the  section  for 
the  first  time,  it  would  at  the  first  glance  appear 
to  be  applicable  to  any  person  ag^ieved  b^  an 
order  or  conviction  of  a  court  of  summarv  juris- 
diction ;  but  I  have  no  doubt  that  it  really  only 
applies  to  a  person  direcUv  aggrieved  by  such  an 
oroer   or   conviction.    The  consequences  which 
woukL  follow  from  a  contrary  interpretation  are 
so  preposterous  that  it  is  impassible  to  adopt  it. 
If  a  person  indirectly  affected  b^  such  an  order 
or  conviction  were  included  within  the  meaning 
of  the  section,  then  a  mortgagee  of  the  premises 
might  intervene  and  claim  tne  right  to  appeal,  or 
even  a  creditor  of   the   owner,    or   perhaps    a 
creditor's   creditor,  and  it  is  impossible  to  say 
where  a  line  could  be  drawn.    But  attention  was 
called  to  the  31st  section  by  which,  when  four 
convictions  (whether  of  the  same  or  of  different 
licensed  persons)  have  within  five  years  been  so 
recorded  against  premises,  those  premises  shall 
during  one  year  be  disqualified  for  the  purposes 
of  the  Act.    There  can  be  no  doubt  that  under 
this  section  repeated  conviction  would  affect  the 
value  of  the  premises,    and  licensed  premises 
threatened  with  a  repetition  of  a  conviction  are 
threatened  with  an  injury  to  them  as  property. 
Bat  the   argument  that  the  owner  is  on  that 
account  an  aggrieved  person  within  the  meaning 
of  the  section  is  entirely  disposed  of  if  we  look 
at  the  56th  section,  which  in  my  judgment  refers 
back  to  the  31st  section.    By  that  section, "  where 
any  tenant  of  any  licensed  premises  is  convicted 
of  an  offence  against  this  Act,  and  such  offence 
is  one  the  repetition   of  which  may  render  the 
premises  liable  to  be  disqualified  from  receiving 
a  licence  for  any  period,  it  shall  be  the  duty  <u 
the  clerk  of  the  licensing  justices  to  serve  notice 
of  every  such  conviction  on  the   owner  of  the 
premises;"  and  then  follow  provisions,  showing 
what  is  to  ensue  when  notice  has  been  served  on 
the  owner ;  enabling  him  to  take  the  opinion  of 
a  court  ol  petty  sessions  by  way  oi   appeal 


against  the  order  which  prejudices  his  property, 
and  certain  grounds  are  mentioned  in  the  section 
on  which  he  may  appeal.  The  owner  has,  there- 
fore, a  right  to  appeal  against  an  order  or  con- 
viction which  is  injurious  to  his  property,  but,  in 
my  opinion,  his  right  is  strictly  limited  to  the 
grounds  stated  in  the  60th  section,  the  provisions 
of  which  I  think  entirely  do  away  with  the 
grievance  under  which  Mr.  Warry  contends  the 
owner  would  be  labouring  if  allowed  to  appeal 
as  an  aggrieved  person  under  the  52nd  section. 
I  do  not  propose  to  go  through  the  cases  which 
have  been  cited,  because  they  all  appear  to  me  to 
be  eoually  remote  from  the  question  we  have  to 
deciae  in  this  case;  but,  for  the  reasons  I  have 

S'lven,  I  think  that  the  order  of  the  Court  of 
uarter  Sessions  must  be  quashed. 
Smith,  J. — ^The  Question  raised  in  this  case, 
is  one  of  considerable  importance.  It  is,  what  is 
the  true  interpretation  of  the  52nd  section  of  the 
Licensing  Act  1872  (35  &  36  Yict.  c.  94)  P  The 
facts  of  the  case,  to  state  them  as  shortly  as 
possible,  are  these.  A  publican  was  convicted  at 
petty  sessions  for  permitting  drunkenness  in  his 
nouse,  and  was  fined  hjr  the  justices,  who  also 
directed  that  the  conviction  should  be  recorded  on 
the  licence.  No  one  has  said  that  the  conviction 
was  in  any  way  improper — ^in  fact  the  offender 
pleaded  gaUtj — but  the  owner  of  the  premises  has 
appealed  to  the  Court  of  Quarter  Sessions  against 
the  order,  on  the  ground  that  it  is  unjust  to  him. 
What  has  that  to  do  with  the  offence  P  The  ques- 
tion is,  what  is  just  to  the  offender,  not  to  the 
owner.  I  pass  by  that  ground.  Secondly,  he  says 
that  he  did  know  the  premises  were  being  unlaw- 
fully used.  What,  again,  has  that  to  do  with 
the  offence  P  Thirdly,  he  says  the  offence,  being 
a  first  offence,  was  sufficiently  punished  by  the 
fine,  and  that  the  conviction  o^ht  not  to  have 
been  recorded  on  the  licence.  But  in  what  way 
has  the  owner  of  the  premises  the  right  to  appeal  P 
He  says  that  he  is  pecuniarily  interested  in  the 
premises,  and  that  their  pecuniary  value  is 
diminished  by  the  record  oi  the  conviction  on 
the  licence,  and  that  therefore  he  has  a  right  to 
appeal  under  the  52nd  section  of  the  Act  of  1872, 
as  a  person  aggrieved  by  the  conviction.  Without 
p)ing  further  than  the  section  itself,  I  think  that 
it  is  manifest,  from  the  internal  arrangement  of 
it,  that  this  is  not  its  meaning.  Let  us  see  what 
persons  are  mentioned  in  the  section.  First,  the 
person  aggrieved  must  surely  primd  facie  mean 
the  party  accused  and  convicted.  Then,  in  the 
2nd  sub-section  we  find  that  "the  appellant 
shaU  within  seven  days  after  the  cause  of  appeal 
has  arisen  give  notice  to  the  other  party."  Who 
is  the  other  party  P  It  is  not  the  owner  of  the 
premises.  It  seems  to  me  to  mean  the  prosecutor, 
to  whom  the  convicted  defendant  is  to  give  notice. 
Then,  in  the  4th  sub-section,  we  find  that  **  where 
the  appellant  is  in  custody  the  justice  may,  if  he 
thinks  fit,  on  the  appellant  entering  into  such 
recognisance  or  givmg  such  other  security  as 
aforesaid,  release  him  from  custody."  This  sub- 
section clearly  onlv  contemplates  one  appellant. 
From  the  internal  arrangement  of  the  section, 
therefore,  my  view  is  that  the  "  person  aggrieved" 
is  the  convicted  defendant  only.  But  Mr.  Warry 
has  said,  on  behalf  of  the  owner  of  the  premises, 
that,  since  the  passing  of  the  Act  of  1872,  owners 
have  been  looked  upon  in  a  light  in  which  they 
have  never  been  looked  upon  before,  because  by  the 
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Slst  section  of  that  Act,  four  convictions  within 
five  years  would  cause  the  landlord  to  lose  the 
licence  of  the  premises  for  a  year,  and  evidence 
was  given  before  the  Court  of  Quarter  Sessions  that 
the  record  of  one  conviction  on  a  licence  materially 
diminishes  its  value.  But  the  Legislature  luui 
anticipated  this  grievance,  because  the  56th  section 
of  the  Act,  which,  in  mv  opinion,  refers  back  to  the 
31^t  section,  deals  with  cases  in  which  a  repeti- 
tion of  the  offence  may  render  the  premises  liable 
to  be  disqualified,  and  gives  the  owner  a  locus 
standi  in  order  that  he  may  come  in  and  prevent 
the  premises  from  being  disqualified  by  pro- 
mising to  get  rid  of  the  tenant,  or  on  any  of  the 
other  grounds  mentioned  in  the  section.  That  is 
the  protection  which  the  Act  gives  to  the  owner 
of  the  premises.  Then  our  attention  has  been 
called  to  certain  cases.  First,  in  the  case  of 
Newton  v.  The  Justices  of  Yorkshire  (52  L.  J. 
99,  M.  C),  the  owner  wanted  the  licence  trans- 
ferred, because  the  tenant  had  been  convicted  for 
the  first  time  of  making  an  internal  communica- 
tion between  his  licensed  premises  and  unlicensed 
premises,  and  the  justices  having  refused  to 
transfer  it,  appealed  to  the  Court  of  Quarter 
Sessions.  There  the  justices  decided  that  Uiev 
had  no  jurisdiction  to  hear  it ;  but  the  court  held, 
on  an  application  for  a  ma/ndanuis  to  compel  the 
justices  to  hear  the  appeal,  that  the  owner  of  the 
premises  was  a  person  who  thought  himself 
aggrieved  bv  an  act  of  a  justice  within  the 
meaning  of  the  27th  section  of  9  Geo.  4,  c.  61,  and 
therefore  had  a  right  of  appeal.  Then,  in  Garrett 
V.  The  Licensing  Justices  qf  Marylehone,  Middlesex 
(12  Q.  B.  Div.  620),  the  tenant  hod  mortgaged  all 
his  interest  in  the  premises  and  the  benefit  of  the 
licence,  and  the  mortgagees  applied  for  a  renewal 
of  the  licence  to  the  occupier,  who  appeared  and 
stated  that  he  did  not  wieii  for  a  renewal.  The 
licence  having  been  refused,  the  mortgagees 
appealed  against  the  refusal  to  the  Court  of 
Quarter  Sessions,  which  dismissed  the  appeal 
subject  to  a  case  stated,  on  which  Lord  Colendge, 
C.J.  and  Stephen,  J.  held  that  the  mortgagees 
were  persons  aggrieved  within  9  Geo.  4,  c.  61, 
8.  27,  by  the  refusal  of  the  justices  to  renew  the 
licence,  and  that  the  mortg[agees  were  entitled  to 
appeal.  But  the  vital  distinction  between  those 
cases  and  the  present  is  that,  in  this  case,  we  are 
dealing  with  a  man  who  never  had  a  locus  sta/ndi 
at  all,  whereas  in  both  those  cases  the  appelliuits 
were  parties  to  the  original  proceedings.  I  think 
that,  if  we  allowed  the  owner  of  the  premises  in 
this  case  to  come  in  under  the  words  of  the  52nd 
section,  we  should  be  enlarging  the  meaning  of 
those  words  in  a  manner  never  contemplated  by 
the  Legislature.  In  my  opinion  the  "person 
aggrieved,"  mentioned  in  that  section,  is  a  person 
who  has  a  locos  stcmdi  in  the  origin^  proceecUngs, 
and  the  words  are  not  intended  to  include  any 
person  who  has  not  that  qualification.  I  think, 
therefore,  that  the  order  of  sessions  must  be 

^  *  Order  of  Sessions  quashed. 

Solicitors  for  the  appellant,  Stocken  and  JiffTp, 
for  Godwin,  Winchester. 

Solicitors  for  the  justices,  PeococX;  and  Godda/rd, 
for  Longman,  Andover. 


Satiwrday,  Ma/reh  20, 1886. 

(Before  Matmzw  and  Smith,  JJ.) 

Williahs  (app.)  V.  The  Wallasey  Local  Boakd 

(resps.).  (a) 

Local  government — Line  of  building — **  Bringing 

forward  amy  house  or  building  forming  pari  of 

any  street  '* — Land  not  previously  huiU  tiponr— 

The  Pfiblic  EeaUh  Act  1875  (38  ^  39  Vict,  &  55). 

s.  156. 

The  I56th  section  of  the  Public  HeaMh  Ad  1875 
(38  4"  39  Vict,  c.  55),  which  prohibits  the  briaiging 
forward  of  any  house  or  building  forming  pari 
qf  any  street  beyond  the  front  wall  of  the  hinm 
or  building  on  either  side  thereof  without  tiis 
written  consent  of  the  urban  authority,  appUes 
only  to  the  altercUion  of  existing  buildimgst  and 
does  not  apply  to  new  buildings  on  land  never 
before  buiU  upon. 

This  was  a  case  stated  by  justices  for  the  countr 
of  Chester  under  the  statute  20  A  21  Yict.  c.  43, 
and  the  Summary  Jurisdiction  Act  1879  (42  ft  43 
Yict.  c.  49),  for  the  purpose  of  obtaining  the 
opinion  of  the  court  on  (juestions  of  law  which 
arose  before  them  as  therem  stated. 

The  case  was,  so  far  as  is  material,  as  follows  :— 
At  a  petty  sessions  holden  at  the  Court-house, 
Liscard^  in  and  for  the  division  of  Wirral  in  tihe 
county  of  Chester,  on  the  9th  Sept.  1885,  an 
information  preferred  by  Arthur  Salmon  tm 
behalf  of  the  Wallasey  Local  Board  (hereinafter 
called  the  respondents)  against  William  Vaughan 
Williams  (hereinafter  caSed  the  appellant)  under 
sect.  156  of  the  Public  Health  Act  1875  (38  &  39 
Yict.  c.  55),  charging  for  that  he  the  said  William 
Yaughan  Williams  within  six  calendar  months 
then  last  past,  to  wit  on  the  10th  Aug.  1885  and 
on  subsequent  days,  at  the  townslnp  of  Poulton- 
cum-Seacombe,  in  the  parish  of  Wallasey,  in  the 
county  aforesaid,  and  within  the  urban  sanitary 
district  of  Wallasey,  and  after  the  coming  into 
operation  of  the  Public  Health  Act  1875,  unlaw- 
fullv  and  without  the  consent  in  writing  of  the 
said,  urban  authority  did  bring  forward  a  certain 
house  forming  part  of  a  street  called  Hatherley- 
street,  and  sucn  bringing  forward  being  beyond 
the  front  wall  of  the  house  on  the  south  side 
thereof,  and  did  continue  such  offence  after  he 
had  received  a  written  notice  on  that  behali  from 
the  said  urban  authority  to  remove  the  same, 
contrary  to  the  form  of  the  statute  in  that  case 
made  and  provided,  was  heard  and  determined  by 
us,    the   said    parties    respectively   being  then 

§  resent,  and  upon  such  hearing  the  appellant  was 
uly  convicted  before  us  of  the  said  offence,  and 
we  adjudged  him  to  pay  a  penalty  of  twenty- 
eight  shillings,  bein^  a  penaltv  of  one  shilling  for 
every  da^^  during  which  the  offence  was  continued 
after  written  notice  in  that  behalf  from  the 
urban  authority,  and  also  to  pay  to  the  local 
board  their  costs  in  this  behalf. 

The  appellant  being  dissatisfied  with  our 
determination  as  bein^  erroneous  in  point  of  law, 
we,  in  compliance  with  his  application  and  the 
provisions  of  the  statute  20  &  21  Yict.  c.  43, 
state  the  following  case : 

In  the  year  1877  one  Hugh  Evans,  being  the 
owner  of  a  field  on  the  south  side  of  Yictoria- 
road,  Seacombe,  within  the  district  of  the  Local 
Board  of  Wallasey,  in  the  county  of  Chester, 
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sabmitted  to  the  board  a  plan  for  fifty-one  cottages 
to  be  built  in  new  streets  ofl!  Victoria-rcMid, 
Seacombe,  and  according  to  the  minate-book  of 
the  board  such  plan  was  recommended  by  the 
Works  and  Healtn  Committee  to  the  board  for 
approval,  such  entry  having  been  siffned  by  the 
chairman,  and  on  the  17th  May  1877  tne  plim  was 
confirmed  bv  the  board. 

That  on  the  17th  May  1877  apian  for  the  new 
streets  on  which  the  fifty-one  cottages  were  to  be 
biiilt  was  submitted  to  the  said  committee  and 
initialled  by  the  chairman,  but  there  is  no  record 
of  this  that  has  been  found  in  the  minute-book. 

The  new  streets  run  southward  from  Victoria- 
road  and  are  parallel  to  each  other.  Their  width 
as  shown  upon  the  plain  is  thirty  feet. 

The  said  Hueh  ilvans,  the  owner  of  the  field« 
was  entitled  before  he  had  erected  any  buildings 
on  the  land,  so  far  as  the  local  authority  is  con- 
cerned, to  erect  buildings  upon  the  said  land  with 
their  front  wall  set  forward  to  the  lines  of  the 
streets  as  shown  upon  the  plan,  but  he  has 
voluntarily  caused  the  houses  which  have  been 
erected  in  and  fronting  the  new  streets  to  be  set 
back  from  the  line  of  the  streets,  leaving  open 
areas  inclosed  by  iron  railings  in  the  front  of 
such  houses,  which  are  cottage  houses. 

The  appellant  is  now  proceeding  with  the  erec- 
tion of  BIX  intended  new  shops  fronting  Yictoria- 
road  upon  a  plot  of  land  which  was  formerly  nart 
of  the  said  field,  and  lies  between  Hatherley- 
street  and  Byerley-street,  two  of  the  new  streets. 
The  comer  shops  are  set  forward  to  the  line  of 
Hatherley-street  and  line  of  Byerley-street 
respectively. 

The  board  have  reauired  the  comer  shops  to  be 
set  back  from  Hatnerley-street  and  Byerley- 
street  to  a  line  with  the  front  of  the  cottage 
houses  in  those  streets,  and  on  Auff.  12, 1885,  they 
sent  the  appellant  a  letter  giving  him  notice  that 
unless  the  said  buildings  were  at  once  "  set  back 
to  the  proper  frontage  line  "  it  was  the  intention 
of  the  board  to  institute  legal  proceedings  to 
compel  the  same  to  be  done. 

The  cottage  houses  in  Hatherley-street  are  set 
back  five  feet  six  and  a  half  inches  from  the  line 
of  the  street,  but  have  bay  windows  built  of  brick 
uid  stone,  extending  to  within  three  feet  six 
inches  of  the  line  of  street. 

The  walls  of  the  intended  new  shop  now  in 
cxNirse  of  erection  by  the  appellant  at  tne  comer 
of  Hatherley-street  and  Victoria-road  have 
reached  the  top  of  the  first-floor  windows. 

At  six  other  comers  upon  the  field,  including 
two  comers  in  Victoria-road,  the  comer  houses 
have,  with  the  consent  of  the  said  local  board,  so 
far  as  want  of  objection  may  be  taken  as  consent, 
been  built  to  the  line  of  the  new  street  notwith- 
standing the  fact  that  the  houses  fronting  those 
streets  are  set  back  as  aforesaid,  plans  of  such- 
houses  having  first  been  approved  oy  the  board. 

The  land  upon  which  the  appellant  is  now  build- 
ing as  aforesaid  has  never  before  been  built  upon. 

It  was  contended  on  the  part  of  the  appellant 
that  sect.  156  of  the  Public  Health  Act  1875 
ap{rfies  only  to  houses  or  buildings  forming  part 
of  any  street ;  that  is  to  say,  houses  already  built 
and  actually  existing,  and  that  such  section  does 
not  i^ply  to  an  intended  house  or  building  to  be 
erected  upon  land  never  before  built  upon. 
That  the  approval  of  the  above-mentioned  plan 
fay  the  inituus  and  date  written  thereon  by  the  I 


chairman  on  behalf  of  the  Wallasev  Local  Board 
is  a  consent  in  writing  by  the  uroan  authority 
to  the  erection  of  buudinffs  up  to  the  line  of 
street  shown  in  the  plan,  and  is  sufficient  to  satis^ 
the  requirements  of  the  156th  section  of  the  said 
Act.  That  the  front  wall  of  the  houses  in  Hatherley- 
streef  is  the  wall  of  the  bay  windows  thereof. 

It  was  admitted  by  the  appellant  that  the  said 
proceedinirs  had  before  us  were  le^l  and  regular, 
and  that  if  his  contention  Was  invidid  the  said 
conviction  was  properly  made. 

We,  however,  bemg  of  opinion  that  the  156th 
section  of  the  PubUc  Healtn  Ant  1875  applies  to 
houses  and  buildinffs  in  course  of  erection,  and 
that  the  approval  (S  the  plan  in  manner  afore- 
said was  not  such  consent  m  writing  as  is  meant 
and  provided  for  by  the  same  section,  gave  our 
determination  against  the  appellant  in  manner 
before  stated. 

The  questions  of  ^  law  arising  on  the  above 
statement  for  the  opinion  of  this  court  thert^ore 
are:  Whether  the  156th  section  oi  the  Public 
Health  Act  1875  applies  to  new  houses  or  build- 
ings to  be  built  or  in  course  of  erection  upon  land 
never  previously  built  upon. 

Whether  the  mitials  and  date  written  upon  the 
said  plan  by  the  chairman  of  the  local  board  is  a 
consent  in  writing  sufficient  to  satisfy  the  terms 
of  the  156th  section  of  the  said  Act. 

If  the  court  should  be  of  opinion  that  the  said 
conviction  was  properly  ana  legally  made,  and 
that  the  appellant  is  liskble  as  aforesaid,  then  the 
said  conviction  is  to  stand ;  but  if  the  court  should 
be  of  opinion  otherwise,  then  the  said  information 
is  to  be  dismissed. 

B,  S.  Wright  for  the  appellant.— The  urban 
authority  have  power  under  the  155th  section  of 
the  Public  Health  Act  1875  (88  &  39  Vict.  c.  55(a) 
to  regulate  the  line  of  buildings,  and  the  156th 
section  provides  that  buildings  forming  part  of  a 
street  are  not  to  be  brought  forward  without  the 
consent  of  the  urban  authority  beyond  the  front 
wall  or  building  on  either  side  thereof.  It  is 
submitted  that  the  156th  section  does  not  apply  to 
new  buildings  intended  to  be  erected  on  land 
never  before  ouilt  upon ;  that  the  155th  section 
is  clearly  dealing  with  existing  buildings  only, 
and  gives  the  autnority  to  intervene  and  change 

(a)  The  Pnblio  Health  Act  1875  (88  A;  88  Yiot.  o.  56) 
provides  aa  f oUows  t 

Sect.  155.  When  any  house  or  Imilding  sitiiafted  in 
any  street  in  an  urbui  distriot,  or  the  nont  thereof, 
has  been  taken  down  in  order  to  be  rebuilt  or  altered, 
the  urban  authority  may  presoribe  the  line  in  which 
any  honee  or  building,  or  tne  front  thereof  to  be  built 
or  rebuilt  in  the  same  situation,  shall  be  ereoted,  and 
such  house  or  building,  or  the  front  thereof,  sluJl  be 
erected  n  aooordanoe  tiierewith. 

The  urban  authority  shall  pay  or  tender  oompenaation 
to  the  owner  or  other  person  immediately  interested  in 
such  house  or  building  for  any  loss  or  damage  he  may 
sustain  in  oonsequence  of  his  house  or  builoing  being 
set  back  or  forward,  the  amount  of  snoh  oompensation, 
incase  of  dispute,  to  be  settled  by  arbitration  in  manner 
provided  by  this  Act. 

8ect.  156.  It  shall  not  be  lawful  in  any  urban  district, 
without  the  written  consent  of  the  urban  authoritv,  to 
bring  forward  any  house  or  building  forming  part  of  any 
street,  or  any  part  thereof,  beyond  the  front  wall  of  the 
house  or  builcung,  on  either  side  thereof,  nor  to  build 
any  addition  thereto  beyond  the  front  of  the  house  or 
bmlding  on  either  side  of  the  same.  Any  person 
offending  against  this  enactment  shall  be  liable  to  a 
penalty  not  exoeedinff  forty  shillings  for  every  day 
during  which  the  offence  is  continued  after  written 
notice  in  this  behaJf  from  the  urban  authority. 
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the  line  of  building  in  cases  where  houses  are 
taken  down  to  be  reboilt.     There  is  no  reason 
why  the  Legislature  should  be  supposed  to  have 
Tiolently  changed  the  subject-matter  with  which 
they  were  dealing,  and  should  have  intended  the 
156th  section  to  apply  to  land  never  before  built 
upon.    The  language  of  the  section  which  speaks 
ot "  bringing  forward  "  buildings  is  not  applicable 
to  the  original  building,  but  only  to  the  rebuild- 
ing of  houses  and  buildings.    Further,  no  com- 
pensation is  given  by  the  section  for  the  violent 
mterference  with  a  private  right  which  would 
occur  in  such  a  case  as  this,  whereas  in  the  155th 
section  such  compensation  is  provided.    There  is 
therefore  a  violent  presumption  against  an  inter- 
pretation which  makes  the  section  curtail  the  riffht 
of  the  private  owner  to  build  as  he  chooses  on  nis 
own  land  without  providing  compensation.    The 
Lands  Clauses  Act  nowhere  contains  any  such 
arbitrary  power.    If  this  were  the  proper  inter- 
pretation it  would  become  a  mere  race  between 
the  owners  of  the  various  plots  of  a  building 
estate,  and  the  owner  who  succeeded  in  getting 
his  building  up  first  would  be  able  to  prescribe 
the  line  of  building  for  the  others  according  to 
his  individual  taste.     The  Metropolis  Manage- 
ment Acts  make  reasonable  provisions  for  such 
casefv  in  the  metropolis,  (a)  and  it  is  not  to  be 
supposed  that  the  Le^slature  intended  to  legis- 
late for  districts  outside  the  metropolis  in  such 
a  loose  manner  as  would  be  the  case  if  the  section 
is  interpreted  in  the  manner  contended  for  by 
the   respondents.     The   only   case  a^nst  this 
view  is  tnat  Fit,  J.,  in  BohvMon  v.  The  Local  Boa/rd 
for  Barton  (46  L.  T.  Eep.  N.  S.  198 ;  21  Ch.  Div. 
621),  said  with  respect  to  this  section :  "  I  think 
sect.  156  could  not  apply,  and  for  this  reason, 
that,  although,  in  my  judgment,  the  words  '  bring 
forward  any  house  or  bmlding '  might  apply  as 
much  to  a  new  building  as  to  an  old  one,  yet  the 
building  so  to  be  brought  forward  must  be  part 
of  the   street."     The  point,  however,    was  not 
argued  before  him,  and  it  is  submitted  that  the 
observation  is  a  mere  obiter  dictum^  fmd  the  judg- 
ment in  which  it  occurs  was  subsequently  over- 
ruled (47  L.  T.  Kep.  N.  S.  286  ;  50  L.  T.  Eep. 
N.  S.  57  ;  21  Ch.  Div.  621 ;  8  App.  Cas.  798). 

Crumpt  Q.C.  (with  him  Synnott)  for  the  respon- 
dents.<--This  group  of  sections  gives  the  local 
authority  full  power,  both  with  respect  to  old  and 
new  streets  and  buildings.  The  155th  section 
deals  with  the  rebuilding  of  old  houses,  the  156th 
section  with  new  buildings  and  additions  to  old 
bmldings,  while  the  157th  treats  in  terms  of  new 
streets,  and  shows  that  they  were  then  present 
to  the  mind  and  intention  of  the  Legislature. 
Where  owners  were  ordered  under  sect.  155  to 
put  back  their  frontages  on  rebuilding  compensa- 
tion is  provided  for,  but  where  under  the  156th 
section  tliev  are  merely  prevented  from  bringing 
their  new  buildings  or  additions  beyond  a  fixed 
line,  thus  securing  uniformity  and  adding  to  the 
value  of  the  buildings,  no  compensation  is  necessary. 
[Mathew,  J. — How  can  you  "  bring  forward"  a 
thing  which  does  not  exist  ?]  The  words  '*  bring 
forward"  do  not  necessarily  mean  the  bringing 
forward  of  something  existing,  and  will  apply 
equally  well  to  the  setting  forward  of  a  new 
building.    Otherwise  the  local  authority  would 


(a)  See  the  MetropoliB  Management  Act  1855  (18  ft  19 
Yiot.  0. 120),  8.  211,  and  the  Amendment  Aotl862(25&26 
Vict.  0. 102),  8.  75. 


bo  enabled  to  regulate  in  any  way  the  line  of  build- 
ing in  a  new  street.    This  would  be  contraiy  to 
the  intention  of  the  Legislature,  which  clearly 
could  not  have  intended  to^  give  the  authority 
power   to    modify    the    building    line    of   old 
streets,  and  leave  them  wholly  without  powers  as 
to  new  streets.    Further,  Fry,  J.  was  clearly  of 
opinion  in  Bobinson  v.  The  Barton  Local  Boari 
(ubi  9up,)  that  the  section  applied  to  new  streets, 
and  this  part  of  his  judgment  was  not  reversed 
either  by  the  Court  of  Appeal  or  the  House  of 
Lords.    There  is  no  authority  for  the  contrary 
interpretation,    and  the   court   will  follow  the 
dictum  of  Frv,  J.   Otherwise  it  would  be  possible, 
when  a  whole  street  had  been  built  upon  with 
the  exception  of  one  plot,  the  building  line  being 
adhered  to,  for  the  owner  of   the  vacant  plot, 
without  the  consent  of  the  authority,  to  bring 
forward  his  building  before  the  line.    It  was  the 
intention  of  the  Legislature  to  give  power  to  the 
authority,  when  once  a  building  line  has  been 
formed,  to  interfere  with   the  private  right  of 
ownership  and  insist  upon  uniformity. 
JB.  8.  Wright  was  not  called  upon  to  reply. 
Mathew,  J. — ^I  do  not   think  that  this  case 
presents  any    serious  difficulty,  and   I   am  of 
opinion  that  the  appeal  must  be  allowed  and  the 
conviction  quashea.    The  section  with  which  we 
have  to  deal  is  the  156th  section  of  the  Public 
Health  Act  1875  (38  A  39  Vict.  c.  55),  which  uro- 
vides  that  it  shall  not  be  lawful  in  any  urban 
district,  without  the  written  consent  of  the  urban 
authority,  to  bring  forward  any  house  or  building, 
forming  part  of  any  street,  or  any  part  thereof 
beyond  the  front  wall  of  the  house  or  building 
on  either  side  thereof,  nor  to  build  any  addition 
thereto  beyond  the  front  of  the  house  or  building 
on  either  side  of  the  same ;  and  that  anv  person 
offending  against  this  enactment  shall  be  liable 
to  a  penalty  not  exceeding  forty  shillings  for 
every  day  during  which  the  offence  is  continued 
after  written  notic<e  on  this  behalf  from  the  urban 
authority.    Under  this  section  the  appellant  has 
been  convicted,  and  upon  the  true  construction 
to  be  placed  upon  it  depends  the  question  whether 
the  conviction  ought  to  be  upheld  or  not.    Now, 
there  is  no  doubt  that,  under  this  Act  and  similar 
Acts,  the  Legislature  has  seen  fit  to  bestow  upon 
local  authorities  very  considerable  powers.    It  is 
conceded  that  the  persons  who  besran  to  build  in 
this    street   had    the   right    to    build    as    far 
back  or  as  far  forward  as  they  liked  upon  their 
own  land  so  long  as  they  kept  their  buildings 
within  the  line  sanctioned  by  the  local  authority 
in  the  plan  approved  by  them ;  and  it  appears 
that,  as  a  matter  of  fact,  they  chose  to  set  their 
buildinffs  some  little  distance  back  from  that 
line.    To  the  line  so  established  the  appellant  did 
not  wish  to  conform,  and  commenced  to  erect  the 
buildings  which  are  the  subject  of  the  present 
proceedings  beyond  the  line  of  those  previoasly 
erected.      This  proceeding  not  being  agreeable 
to  the  local  authority,  it  is  contended  that  in 
building  as  he  has  done,  without  their  consent, 
he  has  violated  the  156th  section  of  the  Act  of 
1875,  and  is  liable  to  a  penalty  for  everyday 
during  which  the  offence  is  continued.    What 
does  this  contention  come  to  ?  As  far  as  I  can  see, 
the  result  would  be  that  the  owner  of  the  street, 
or  the  person  building  the  first  houses  in  a  new 
street,  would  be  able   to  prescribe  the  line  of 
building  for  all  the  other  owners— in  fsct,  Uie 
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line  would  not  be  established  by  the  direction  of 
the   local    authority,    who   have    no    power   to 
prescribe  anything  of  the  kind,  but  by  the  caprice, 
perhaps,  of  a  single  owner.    This  would  be  the 
extraordinary   result  which    it   is   said  follows 
immediately  from  the  words  of  the  156th  section. 
On  looking  at  the  section  I  am  clearly  of  opinion 
that  this  is  not  its  meaning.    I  think  that  the 
fltmctnre  applies  to  structures  already  erected. 
What  is  it  which  it  is  not  to  be  lawful  to  bring 
forward  P    It  is  "  any  house  or  building  forming 
part  of  any  street."    But  it  appears  from  the  case 
that  the  land  upon  which  the  appellant  is  building 
has  never  been  built  upon  before.    How  can  it 
then  be  said  that  he  is  bringing  forward  *'  any 
house  or  building  forming  part  of  any  street  P 
The  words  clearly  refer  to  an  alteration  of  some- 
thing which  existed  before.    I  think  it  is  impos- 
sible to  place  upon  the  words  of  the  section  the 
meaning  contended  for  by  the  respondent,  and  I 
am  therefore  of  opinion  that  the  appeal  must  be 
allowed  and  the  decision  of  the  justices  reversed. 
Smith,  J. — ^I  am  of  the  same  opinion.    In  this 
case  we  are  not  assisted  by  authority  in  constru- 
ing this  section,  except  that  Fry,  J.  in  .his  judg- 
ment in  Robinaoth  y.    TJ^  Barton  Local  Board 
(uU  sup.)  said  that  in  his  opinion  the  156th  section 
applied  to  new  buOdin^.    The  point,  howeyer, 
was  not  argued  before  him,  and  I  think  that  the 
judgments  of  Lord  Selborne  and  Lord  Black- 
bum  in  the  same  case  when  it  came  before  the 
House  of  Lords  show  that  they  were  of  a  con- 
trary opinion.    Lord  Selborne  says  (8  App.  Cas. 
806) :  "The  155th  section  enables  the  urban  autho- 
rity to  prescribe  the  line  in  which  a  building  is 
tobereDuilt  when  it  has  been  taken  down';  the 
156th  section  is  in  pari  materia  about  not  adyanc- 
ing  or  bringing  forward  a  building  beyond  the 
frrat  wall  of  tne  building  on  either  side  ;*'  and 
Lord  Blackburn  says  (8  App.  Cas.  810) :  '<  The 
sections  which  haye  been  referred  to  show  that 
when  dealing  with  old  buildings,  buildings  that 
already  exist  but  which  are  about  to  be  pulled 
down   in    order    to    be    rebuilt,    or  altered,  or 
adyanced,  the  Legislature  haye  proyided  for  a 
building  line,  which  is  the  line  of  the  existiufl: 
baildings  on  that  side  of  the  street.    That  renders 
it  yery  likely  indeed  that  the  Legislature  would, 
if  they  had  thought  of  it,  haye  passed  a  proyision 
giying  power  to  do  something  in  a  new  street 
where  there  were  no  buildings ;  and  that  would 
not  haye  been  unreasonable.    But  the  Legisla- 
ture haye  not  themselyes  done  so,  nor  haye  the 
board  with  the  sanction  of  the  central  authority 
made  any  bye-law  which  gives  them  the  power. 
I  quite  agree  therefore  with  my  brother  Mathew 
in  all  that  he  has  said,  and  will  not  recapitulate 
it.    I  will  only  add  that  the  Metropolis  Manage- 
ment Amendment  Act,  passed  in  1862  (25  &  26 
Vict.  c.  102),  which  deals  with  the  same  subject 
in  the  metropolis  which  this  part  of  the  Public 
Health  Act  1875  deals  with  in  rural  districts,  has 
in  its  75th  section  an  express  proyision  that  "  no 
building,  structure,  or  erection  shall,  without  the 
consent  in  writing  of  the  Metropolitan  Board  of 
Works,  be  erected  beyond  the  general  line  of 
bnildinffs  in  any  street,  place,  or  row  of  houses, 
in  whien  the  same  is  situate  in  case  the  distance 
of  such  line  of  buildings  from  the  highway  does 
not  exceed  fifty  feet    .    .    .    such  general  line 
of  buildings  to  be  decided  by  the  superintending 
architect  of  the  Metropolitan  BoaixL  of  Worla 


* 
for  the  time  being,"  and  proyision  is  made  for  the 
demolition  of  the  building  in  case  the  rule  is  dis- 
regarded. But,  although  there  was  this  provi- 
sion in  the  earlier  Act  relating  to  the  metropolis, 
the  Legislature  for  some  reason  or  other  diet  not 
see  fit,  when  they  passed  the  Public  Health  Act 
1875,  to  giye  the  local  authority  any  similar  power, 
but  limited  them  to  the  powers  contained  in  the 
155th  and  156th  sections.  These  sections  I  think 
apply  to  old  buildings,  and  to  old  buildings  alone, 
and  the  justices  were,  in  my  opinion,  wrong  in 
deciding  that  they  applied  to  tne  present  case. 
The  appeal  must  therefore  be  allowed  and  the 
conyiction  quashed. 

Appeal  allowed,  with  co$tB.    Leave  to  appeal 
refused. 

Solicitors  for  the  appellant,  Chester  and  Co. 

Solicitors  for  the  respondent,  Jaques,  LayUm^ 
and  Jaques,  for  Layton  and  Steely  Liyerpool. 
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Apnl  13, 14,  oMd  16, 1886. 

(Before  Demman  and  Hawkins,  JJ.) 

Eeat  (app.)  V.  The  Matob  and  Aldebjien 
Gateshead  (resps.).  (a) 

Bye-loAcs — Erection  of  buildings  without  approval 
of  plans — Co7itinuing  fenalty^^Validittf  of  hye- 
ioLw — Summary  conviction — Period  of  limitahon 
--Jervis'  Act  (11  ^  12  Vict.  c.  43),  s.  11 ;  11  ^  12 
Vict.  0.  63,  s.  115— PmWio  HeaUh  Act  1875  (38  ^ 
39  Viet.  0.  55),  ss.  158,  326. 

On  the  llih  Dee.  1885  an  information  wa^  preferred, 
against  the  appellant  for  that  he,  between  the  IQth 
March  1885  and  Oct.  1885,  had  commenced  the 
execution  of  works  the  plans  of  which  were  not  in 
conformity  with  the  bys'la/ws,  and  had  erected 
su^h  woris  notwithstanding  the  disapproval  of 
the  urban  sanitary  authority,  a/nd  permitted  the 
same  to  continue,  notwithstanding  written  notice 
of  siLch  contravention  of  the  bye-laws.^ 

By  bye»law  5,  sect.  9,  "  If  the  person  intending  to 
construct  new  houses  shall  construct,  or  canise  to 
be  constructed,  any  works,  or  do  any  act,  or  omit 
to  do  any  act,  or  comply  with  any  requirements  of 
tlie.  local  board,  contrary  to  the  provisions  herein 
contained,  he  sJudl  be  IxaJblefor  ea^h  offence  to  a 
penalty  not  exceeding  5Z.,  and  he  shall  pay  a 
further  sum  not  exceeding  Afys.  for  each  ana  every 
day  during  which  such  works  shall  continue  or 
remain  contrary  to  the  said  provisions.** 

The  justices  convicted  the  appeUaaU  of  the  offence, 
and  ordered  him  to  pay  the  penalty  of  ol.  a/nd 
costs,  and  also  to  pay  a  further  sum  of  58.  per 
day  from  tJie  12th  of  Oct.  1885,  being  the  day  on 
which  the  respondents  first  served  a  notice  of 
objection,  to  the  llth  Dec  1885,  being  the  day  on 
tohich  the  said  information  was  laid. 

Held  (reversing  tJie  decision  of  the  justices),  that 
the  conviction  could  not  be  sustained,  and  thai 
the  9th  paragraph  of  the  ^h  hye^law  was  bad, 
because  there  was  no  authority  to  inflict,  by  a  bye^ 
la/io,  a  continuing  penally  for  merely  not  pulling 
down  a  buHding  actually  erected  and  completed. 

Held,  also,  that  the  said  oye-law  was  ultra  vires, 
becoMse,  under  sect.  115  of  the  Public  Health  Act 
1848  (11  ^  12  Vid.  c.  63),  a  continuing  penalty 
is  to  run  only  for  each  day  after  written  notice  of 
the  offence  has  been  given  by  the^  local  board. 
The  section  does  not  authorise  the  infUdion  qf^  a 
continuing  penalty  "for  each  day  during  which 

(a)  BepOTled  Iqr  F.  A.  OBAUinuDC,  Kwi.,  BMrister-at-lAW. 
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the  workt  shaU  continue  eonirary  to  the  pro* 
visiont  of  the  hye-laws" 

Held,  oho,  that  tlie  respondents  had  not  taken  pro- 
ceedinga  in  time,  aid  were  hatred  hy  sect.  11  of 
Jeryis'  Act  (11  ^  12  Vict,  c,  43),  because  the 
original  offence  of  commencing  the  vforh  was  not 
shottm  to  have  been  committed  within  six  months 
of  the  date  of  the  information.  The  period  of 
limitation  mentioned  in  sect,  158  of  trie  Tublic 
Health  Act  1875,  applies  only  to  the  ease  of  a 
continuing  offence. 

Marshall  v.  Smith  (28  L.  T,  Bep.  N.  8.  538; 
L.  Bep,  8  G,  P,  416)  followed. 

This  was  a  case  stated  by  justices  of  the  peace 
acting  in  and  for  the  borough  of  Gateshead, 
under  the  statute  20  &  21  Vict.  c.  43,  for  the 
purpose  of  obtaining  the  opinion  of  the  court  on 
questions  of  law  which  arose  before  them,  as 
hereinafter  stated. 

At  a  petty  sessions  holden  at  the  Town  Hall 
in  the  said  borough  tm  the  11th  Dec.  1885,  an 
information  was  preferred  by  the  town  clerk 
of  the  said  borough,  on  behalf  of  the  urban 
sanitary  authority  (hereinafter  called  the  respon- 
dents), against  Joseph  Beay  (hereini^er  called 
the  appellant),  for  that  he,  the  said  Joseph  Beay, 
haying  on  the  25th  Sept.  1883,  pursuant  to  the 
bye-laws  of  the  urban  sanitary  authority  for  the 
borough  of  Grateshead  requiring  notice  and 
deposit  of  plans  to  be  given  to  the  said  urban 
sanitary  authority,  gave  notice  of  his  intention 
to  build  eleven  houses  at  Ash-street,  Askew-road, 
within  the  said  borough,  and  deposited  the  plan, 
Rection,  and  elevation,  and  block  plan  of  the  pro- 
posed buildings;  and  the  said  plans  having  on 
the  3rd  Oct.  1883  been  disapproved  by  the  said 
urban  sanitary  authority,  within  the  meaning  of 
the  bye-laws  then  in  force,  and  not  being  in 
accordance  therewith,  and  such  disapproval 
(within  one  month  after  the  said  notice  and 
deposit  aforesaid)  having  been  signified  in  writing 
to  him«  the  appellant  afterwards,  to  wit,  on  the 
23rd  March  1885,  failed  to  comply  with  the 
requirements  of  thp  said  urban  sanitary  authority, 
and  commenced  the  execution  of  the  said  works 
and  buildings,  the  said  works  and  buildings  and 
the  said  plans  not  being  in  conformity  with  the 
bye-laws  of  the  said  urban  sanitary  authority 
then  in  force,  and  constructed  and  executed  such 
works  and  buildings  notwithstanding  such  dis- 
approval, and  omitted  to  comply  with  the  require- 
ments of  the  said  urban  sanitary  authority,  con- 
trary to  such  bye-laws,  and  having  so  constructed, 
erected,  and  built  the  said  buildings,  houses,  and 
works,  he  permitted  the  same  to  continue,  not- 
withstanding written  notice  of  such  contraven- 
tion of  the  bye-laws,  and  contrary  to  the  form  of 
tbe  statute  in  such  case  made  and  provided.  And 
at  the  same  petty  sessions  a  second  information 
was  preferred  by  the  said  town  clerk  on  behalf  of 
the  respondents  against  the  appellant,  for  that  he, 
the  appellant,  having  on  the  25th  Sept.  1883, 
pursuant  to  the  bye-laws  of  the  urbfm  sanitary 
authority  for  the  borough  of  Gateshead  requir- 
ing notice  and  deposit  of  plans  to  be  given  to  the 
said  urban  sanitary  authority,  srave  notice  of  his 
intention  to  build  eleven  houses  at  Ash-street, 
Askew-road,  within  the  said  borough,  deposited 
the  plans  of  sections,  elevations,  and  block  plan 
of  the  proposed  buildings ;  and  the  said  plans 
haying,  on  the  3rd  Oct.  1883,  been  disapproved  by 


the  said  urban  sanitary  authority,  within  the 
meaning  of  the  bye-laws  then  in  force,  and  not 
being  in  accordance  therewith,  and  such  dissp- 

Sroval  (within  one  month  after  such  notice  and 
eposit)  having  been  signified  in  writing  to  him, 
on  the  5th  March  1885  the  appellant  deposited  a 
further  plan  not  in  conformity  with  the  said  bye- 
laws  or  the  requirements  of  the  said  urban 
sanitary  authority,  of  which  disapproval  notice 
m  'writing  was  also  signified  within  one  month 
to  the  appellant.  The  appellant  afterwards,  to 
wit,  on  the  23rd  d&j  of  March  1885,  &iled  to 
comply  with  the  requirements  of  the  said  urban 
sanitary  authority,  and  commenced  the  execution 
of  the  said  works  and  buildings,  and  the  said 
plans  not  being  in  conformity  with  the  bye-laws 
of  the  said  urban  sanitary  authority  then  in  force, 
constructed  and  executed  such  works  and  buildings, 
notwithstanding  snch  disapproval,  and  omitted 
to  comply  with  the  requirements  of  the  said 
urban  sanitary  authority,  contrary  to  such  bye-lavs, 
and  having  so  constructed,  erected,  and  built  the 
said  buildings,  houses,  and  works,  he  permitted 
the  same  to  continue,  notwithstanding  written 
notice  of  such  contravention  of  the  b^-iaws,  and 
contrary  to  the  form  of  the  statute  m  such  case 
made  and  provided. 

The  above  informations  were  heard  and  deter- 
mined by  the  justices,  the  said  parties  being  then 
respectively  present,  and  they  convicted  the 
appellant  of  the  said  offence,  upon  the  first  of 
the  two  informations,  and  ordered  him  to  pay 
the  penalty  of  51.  and  costs,  and  also  ordered  him 
to  pay  a  further  sum  of  5s,  per  day  from  the 
12tn  Oct.  1885,  being  the  first  day  upon  which 
the  respondents  served  the  notice  of  objection 
hereunto  annexed,  to  the  11th  Dec.  18o5,  the 
latter  day  being  the  day  when  the  said  informa- 
tions were  laid,  namely,  sixty  days,  amounting  to 
the  sum  of  151,,  in  addition  to  the  said  penalty 
of  5L        ^ 

The  appellant  being  dissatisfied  with  the  deter- 
mination of  the  justices,  as  being  erroneous  in 
point  of  law,  pursuant  to  sect.  2  of  the  statute 
20  &  21  Vict.  c.  43,  duly  applied  to  them  in 
writing  to  state  and  sign  a  case  setting,  forth  the 
facts  and  the  grounds  of  such  determination  as 
aforesaid  for  the  opinion  of  the  court,  and  duly 
entered  into  a  recognisance  as  required  by  the 
said  statute  in  that  behalf,  and  the  justices,  in 
compliance  with  such  application,  stated  and 
signed  the  following  case. 

Upon  the  hearing  of  the  said  informations  it 
was  proved,  on  the  part  of  the  respondents,  and 
found  by  the  justices  as  facts : 

That  the  bye-laws  of  the  said  urban  sanitary 
authority  were  duly  made  under  the  provisions 
of  21  &  22  Vict.  c.  98,  s.  34. 

The  5th  bye-law  (paragraphs  1,  2,  3,  4,  5,  6,  7, 
and  9)  under  which  the  said  informations  were 
laid,  is  as  follows : 

Bye-law  V.  (1.)  Every  person  intending  to  oonstniot 
a  honae  or  bnildiiig  shali,  seven  days  at  leaBt  previoaa 
to  the  meetin^r  of  the  looal  board  at  whioh  the  Mpliok 
tion  is  intend^  to  .be  considered,  deposit  at  the  oonoe  of 
the  surveyor  of  tjie  looal  boara  for  the  time  being  a 
plan,  section,  and  elevation  of  the  piopoe<9d  newhoase 
or  bnilding,  and  an  applioation  in  writiBfl^  for  tiit 
sanction  of  the  looal  board  thereto. 

(2.)  Such  applioation,  plan,  section,  elevation,  and 
specification  snail  be  signed  by  the  appUoant,  and  the 
plan  and  section  shall  be  drawn  with  ink  upon  good 
1  strong  paper  to  a  scale  of  one  inch  to  eight  feet. 
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(8.)  The  plan  must  show  the  extent  of  the  nonnd 
from  the  front  to  back  street,  or  otiierwiae  aa  the  oaae 
may  be,  and  the  adjoining  property  to  the  extent  of  at 
least  six  feet  on  all  sides ;  also  the  thickness  of  the 
walls,  the  internal  dimensions  of  the  rooms,  the  sitoa- 
tioo  of  the  fire-plaoes  or  stoves,  and  the  situation  of  the 
water-oloeet,  or  privy,  and  ash-pit,  ooal-honse,  and  other 
ereotions  in  the-yurd  not  forming  part  of  the  main 
bmlding*  of  the  honse,  together  with  all  stairs  and  means 
of  acoess  to  the  npper  rooms  and  cellar  (if  any),  also 
the  yard,  gnlly,  and  drain  communication  therefrom 
to  the  sewer  in  the  street,  specifying  its  inclination. 

(4)  The  section  must  be  taken  throned  the  proposed 
new  house  from  back  to  front,  and  must  snow  the 
f oHowinir  particulars : 

(i.)  The  levels  of  the  front  and  back  streets. 

(ii.)  The  heights  of  the  several  storeys  or  floors 
(which  are  also  to  be  figured  thereon). 

(iii.)  Depth  of  the  cellars  (if  any). 

(iv.)  The  height  of  the  ground  floor  above  the  level  of 
the  street,  which  must  in  no  case  be  less  than  nine 
inches. 

(v.)  The  surface  of  the  back  vard,  which  must  not  be 
less  than  six  inches  above  the  back  street,  and  must 
have  a  fall  from  the  house  to  the  back  street. 

(vi.)  The  thickness  of  the  walls. 

(5.)  The  plana  and  sections  mu«t  be  accompanied  by  a 
description  of  the  materials  of  which  the  ouilding  is 
proposed  to  be  constructed,  and  of  the  intended  means 
of  ondnage. 

(6.)  The  surveyor  shall  inspect  any  houses  or  build- 
ings in  progress  of  construction  at  any  reasonable  time 
that  he  may  think  fit,  or  that  he  may  be  reouired  to  do 
so  by  the  local  board ;  but  the  person  laying  out  the 
work,  or  the  builder,  shall  give  two  days'  notice  in 
writing  to  the  surveyor  before  the  commencement  of 
such  work,  and  before  any  foundation  of  new  houses  or 
buildings,  or  any  sewers  or  drains,  are  covered  up  ;  and 
the  like  notice  snail  be  given  after  the  works  have  been 
completed  which  may  hkve  been  required  bv  the  sur- 
veyor to  be  done  in  amendment  of  any  irregularity,  and 
before  such  works  shall  be  covered  up. 

(7.)  If,  in  doing  any  work  or  erecting  any  house  or 
building,  anything  is  done  contrary  to  the  rules  herein 
oontaiaed,  or  Mij^hing  required  by  those  rules  is  omitted 
to  be  done,  or  ii  the  surveyor,  on  surveying  or  inspecting 
any  honse  or  building,  finds  that  the  same  is  so  far 
advanced  that  he  cannot  ascertain  whether  anythinff 
has  been  done  contrary  to  such  rules  herein  contained, 
or  whether  anything  required  by  such  rules  has  been 
omitted  to  be  done,  the  surveyor  shall,  within  twenty- 
four  hours  after  such  survey  or  inspection,  give  to  tibe 
builder  or  person  engaged  in  erecting  such  house  or 
building,  or  in  doing  such  work,  notice  in  writing 
requiring  such  builder  or  person,  within  forty-eight 
hours  from  the  date  of  such  notice,  to  cause  anything 
done  oontrary  to  the  mlea  herein  contained  to  be 
amended,  or  to  do  anything  required  to  be  done  by  such 
rules,  but  which  has  been  omitted  to  be  done,  or  to 
cause  BO  nrach  of  any  house  or  building  as  prevents  such 
local  survey  or  from  ascertaining  whether  anything  has 
been  done  or  omitted^  to  be  done  as  aforesaid,  to  be  to  a 
suifioient  extent  cut  into,  laid  open,  or  pulled  down. 

(9.)  The  local  board  shall  by  their  order  approve  or 
disapprove  of  proposed  new  houses,  buildings,  or  other 
works,  within  the  time  severally  specified  herein  for  the 
deposit  of  notices  thereof ;  but  if  the  owner  or  person 
intending  to  construct  any  new  street  or  erect  any  new 
house  or  building  fail  to  ^ve  the  notices  herein  reouired, 
or  proceed  to  the  execution  of  anv  of  the  works  oefore 
the  expiration  of  such  notices,  without  the  approval  of 
the  local  board,  or  if  any  owner  or  person  shall  construct, 
or  cause  to  be  constructed,  any  works,  or  do  any  act,  or 
omit  to  do  any  act,  or  oomply  with  anjr  requirement  of 
the  local  board,  contrary  to  the  provisions  herein  con- 
tained, he  shall  be  liable  for  each  offence  to  a  penalty 
not  exceeding  51.,  and  he  shall  pay  a  further  sum  not 
exceeding  40«.  for  each  and  every  day  during  which 
raeh  works  shall  oontinue  or  remain  contrary  to  the 
ndd  provisions,  and  the  local  board  may,  if  they  slutll 
think  fit,  cause  such  work  to  be  removed,  altered, 
pulled  down,  or  otherwise  dealt  with,  as  the  case  may 
require,  and  the  expenses  inouned  by  them  in  so  doing 
■JMul  be  repud  by  the  offender,  and  be  recoverable 
from  him  in  a  summary  manner,  as  provided  Inr  the 
Ptiblio  Health  Act  1848. 

Mag.  Cas.— Vol.  XIV. 


Bye-law  No.  8  is  headed  "  With  respect  to  the 
sufficiency  of  the  space  about  buildings  to  secure 
a  free  circulation  of  air,  and  with  respect  to  the 
ventilation  of  buildings/'  and  paragraph  1  thereof 
is  as  follows : 

(1.)  The  yard  space  shall  not  be  less  than  one-half  of 
the  entire  area  en  the  house  or  building  and  out-oifioes, 
and  no  building  whatever  shall  be  erected  in  or  over 
such  yard  space,  except  the  privy,  ashpit,  and  coal- 
house  in  connection  with  the  nouse  or  building,  and 
these  only  in  such  a  position  as  the  local  board  shall 
approve.  The  yard  space  shall  be  left  upon  such 
portion  of  the  ground  as  the  local  board  may  order. 

On  the  25th  Sept.  1883  plans  were  deposited  by 
the  appellant  for  the  erection  of  ten  houses  and 
a  shop  and  wareroom  over,  and  addition  to  cow 
b3rres,  at  Rabbit  Banks  Farm,  Askew-road,  Gates- 
head. 

On  the  drd  Oct.  1888  the  said  plans  were  dis- 
approved by  the  respondents  on  the  following 
grounds :  It  was  ordered  that  the  urban  sani- 
tary authority  disapproved  of  the  proposed  new 
works  or  buildings  hereinafter  specifiea,  namely, 
plan  of  eleven  houses  proposed  to  be  erected  on 
land  abutting  upon  the  road  between  St.  Cuth- 
bert's-road  and  Askew-road,  and  facing  the  pump- 
ing station  of  the  water  company,  because  (1.) 
No  street  plan  for  the  laying  out  of  this  land 
had  yet  been  submitted  for  approval,  and  the 
proposed  back  street  was  a  cuL  de  sclc,  (2.)  "No 
section  of  proposed  main  drain  or  of  back  street 
had  been  deposited.  (3.)  No  curb  had  yet  been 
laid  in,  nor  was  the  width  of  intended  footpath 
shown.  (4.)  The  new  streets  were  not  yet  formed. 
(5.)  The  position  of  the  ashpits  of  the  five  eastern- 
most houses  was  most  objectionable.  (6.)  The 
yard  spaces  of  the  houses  were  less  than  the  area 
required  by  the  bye-laws  of  the  authority. 

The  respondents  caused  written  notice  of  the 
said  disapproval,  enumerating  the  said  grounds 
of  objection,  to  be  personally  served  on  the 
appellant. 

On  the  8th  Oct.  1883  the  said  notice  was  signed 
by  the  town  clerk  and  sealed  with  the  corporate 
seal  of  the  said  sanitary  authority. 

On  the  said  3rd  Oct.  1883  the  appellant  depo- 
sited with  the  borough  surveyor  of  the  respon- 
dents a  street  plan  showing  levels,  scales,  &c.,  with 
a  view  to  meet  the  first  objection  raised  by  the 
respondents  against  the  plan  deposited  by  the 
appellant  on  the  25th  Sept.  1883.  Such 
plan,  according  to  the  b^e-laws,  should  have 
been  deposited  on  the  said  25th  Sept.  1883, 
and  this  further  (or  street)  plan  so  aepoeited 
on  the  3rd  Oct.  1883  was  considered  by 
the  respondents  at  a  meeting  held  on  the 
24th  Oct.  1883,  and  was  disapproved  on  the 
following  grounds :  It  was  ordered  that  the  urban 
sanitary  authority  disapproved  of  the  proposed 
new  works  or  buildings  specified,  because  (1.)  The 
back  street  did  not  provide  means  for  a  cart  to 
turn.  (2.)  The  back  drain  was  so  laid  for  several 
of  the  houses  that  access  could  not  be  obtained 
to  the  same  except  by  permission  of  the  owners 
and  occupiers  of  houses  through  the  yards  of 
which  the  drain  passed,  and  who  might  not  them- 
selves be  inconvenienced  by  any  stoppage.  (3.) 
The  back  yards  of  several  of  the  houses  were  far 
below  the  level  of  the  nearest  street,  and  no 
proof  was  given  that  the  street  could  be  used  for 
ashpit  or  sanitary  purposes  in  relation  to  this 
property.     (4.)  A  building  was  at  the  time  on 
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parti  of  the  ground,  so  that  it  was  not  either 
cleared  or  formed  for  any  drains  or  curb  to  be 
laid.  (5.)  No  section  of  the  front  street  was 
given.  Notice  of  disapproval,  enumerating  the 
foregoing  grounds,  was  personally  served  on  the 
appellant  on  the  29th  Oct.  1883  bv  the  respon- 
dents, and  was  signed  and  sealed  in  the  same 
manner  as  the  aforesaid  notice  of  the  8th  Oct. 
1883.  Although  interviews  had  taken  place 
between  the  de&ndant  and  his  architect  and  the 
surveyor,  nothing  of  particular  importance  was 
done  until  the  5th  March  1885,  when  what  the 
magistrates  found  was  an  informal  plan  was  left 
by  the  appellant  with  the  said  surveyor,  with  the 
object  of  meeting  some  of  the  objections  raised 
by  the  respondents,  but  no  application  in  writing 
for  the  sanction  of  the  respondents  was  left  with 
this  plan,  as  required  by  the  5th  bye-law. 

On  the  16th  Maroh  1885  the  said  borough 
surveyor  wrote  the  following  letter  to  the 
appellant :— * 

Mazoh  Idth,  1885. 
Joseph  Beat,  Esq.— Dear  Sir,— The  plan  for  boild- 
Bff  at  Aflkew-road  was  difiapproved  by  the  committee, 
and  at  a  anbeeqaent  meeting  it  was  Im  for  me  to  try 
and  arrange  with  yon  as  to  what  is  required,  so  that  you 
may  ^rooeed  to  lay  in  onrb  and  drain,  and  obtain  the 
committee's  sanction  after;  I  have  prepared  a  plan 
which  I  hope  will  meet  the  case.  ^  it  I  waive  the 
objection  of  want  of  back  street,  leaving  yon  to  negotiate 
for  the  nse  of  the  present  one.  I  also  waive  the  defi- 
ciency to  a  smidl  extcmt  of  yard  space,  bnt  I  must  cli^ 
from  yon  an  eight-foot  opening  throngh  which  to  bring 
the  drain,  even  if  yon.  bnild  over  it  and  make  it  an 
archway.  These  concessions  shonld  simplify  the 
matter,  so  that  the  board  and  yon  shonld  now  agree.  I 
inclose  plan. — ^Yonrs  fiuthfnlly,  J.  Bowbb. 

Following  up  this  letter,  it  was  proved  that 
there  had  been  conversations  between  the  sur- 
veyor of  the  respondents,  or  his  assistant,  and 
the  appellant,  or  his  wofkmen,  on  one  or  two 
occasions  when  the  former  had  visited  the 
buildings;  but  it  was  not  admitted  or  proved 
that  the  terms  of  this  letter  had  been  agreed  to 
by  the  appellant,  nor  was  any  compromise  proved 
to  have  oeen  come  to,  and  no  further  attempt  was 
made  by  the  appellant  to  meet  the  requirements 
of  the  bye*laws.  Between  the  Idth  March  1885 
and  October  1885  the  appellant  caused  the  houses 
to  be  erected  and  completed  without  the  sanction 
of  the  respondents  ana  contrary  to  the  said  bye- 
laws.  It  was  admitted  that  the  respondents  had 
caused  the  name  of  the  street  to  be  put  up  at  the 
end  of  the  street,  and  caused  the  nouses  to  be 
numbered. 

That  the  appellant  was  on  the  12tb  Oct.  1885 
served  with  a  notice  requiring  him  to  show  cause 
why  the  said  buildings  should  not  be  pulled 
down. 

It  was  contended  before  the  justicee  by  counsel 
on  behalf  of  the  appellant,  that  the  justices  had 
no  jurisdiction,  as  tne  offence  (if  any)  had  been 
committed  more  than  six  months  before  the 
information  was  laid,  namely,  in  April  1885, 
when  the  appellant  had  commenced  to  build,  and 
that  the  bye-laws  made  by  the  urban  sanitary 
authority,  providing  for  continuing  offences, 
were  uUra  tnrea,  as  there  was  no  power  given  to 
them  by  the  "Local  Government  Act  1858  to  pro- 
vide for  continuing  penalties,  and  that  the  Public 
Health  Act  1875  could  not  make  them  valid  if 
that  contention  was  oorrect.  That  the  amended 
plan  of  March  1885  had  not  be^i  disapproved 
within  one  month,  and  that  the  respondents* 


surveyor,  by  his  said  letter  and  subsequent  acto, 
had  estopped  the  respondents  from  maintainmg 
these  proceedings  against  the  appellant. 

It  was  contended  by  counsel  on  behalf  of  the 
respondents,  that  by  sect.  326  of  the  Public  Hetlth 
Act  1875,  all  bye-laws  duly  made  under  the 
Local  Government  Act  1858,  although  that  Act 
was  repealed  by  the  Public  Health  Act  1875,  if 
not  inconsistent  with  the  provisions  of  the  latter 
Act,  should  be  deemed  to  be  bye-laws  under  the 
Public  Health  Act  1875,  and  that  these  bye-lawB 
were  not  inconsistent  with  the  latter  Act. 

That,  under  sect.  158  of  the  Public  Health  Act 
1875,  the  offence  against  the  bye-laws  was  made  a 
continuing  offence  under  that  Act  so  long  as 
it  contravened  the  bye-laws,  and  that  the  proceed- 
ings were  in  time  and  not  barred,  as  one  year  and  a 
daj  from  the  time  when  the  offence  had  been  com- 
mitted had  not  yet  expired. 

That  the  so-caUed  amended  plan  of  March  1885 
was  not  a  complete  plan,  and  no  application  in 
writing  for  its  approval  had  been  sent  in,  and  the 
respondents'  surveyor  had  merely  attempted  to 
try  to  adjust  matters  amicably,  but  had  done 
nothing  which  estopped  proceedings  being  taken 
against  the  appellant. 

The  justices  overruled  the  objections  raised  on 
behalf  of  the  appellant,  and  held  that  the  proceed- 
ings were  brought  in  time,  the  begpining  of  the 
work  being  an  offence,  in  their  opinion,  under  the 
bye-laws,  the  continuance  of  the  work  in  such  a 
form  or  state  as  to  contravene  the  bye-laws 
constituting  it  a  continuing  offence,  and  that  the 
bye-laws  were  not  inconsistent  with  any  of  the 
provisions  of  the  Public  Health  Act  1875. 

The  questions  of  law  arising  on  the  above 
statement  for  the  opinion  of  the  oourt  therefore 
are  .—(1.)  Whether  bye-law  No.  3,  par.  1,  was 
ultra  vires  or  unreasonable.  (2.)  Whether  the 
proceedings  of  the  urban  sanitanr  authority  were 
commenc^  in  proper  time.  (3.)  Whether  the 
bye-laws  under  wnich  the  proceedings  were 
taken,  providing  for  continuing  penalties,  were 
valid. 

If  the  court  should  be  of  opinion  that  the  said 
convictions  were  legally  and  properly  made,  then 
they  are  to  stand;  but  if  the  court  should  be  of 
a  contrary  opinion,  then  the  said  convictionB  are 
to  be  auash^  or  such  other  order  shall  be  made 
as  to  tne  oourt  may  seem  fit. 

Oainafofd  Bruee,  Q.O.  {Sirachan  with  him)  for 
the  appellant. — ^It  is  submitted  that  the  9th  para- 
g^ph  of  the  5th  bye-law  is  bad  as  oontaining 
provisions  in  exoess  of  the  powers  given  to  tbe 
local  board  under  sect.  34  of  the  Local  Govern- 
ment Act  1858  (21  &  22  Yict.  c.  98).  That  section 
gives  a  power  to  inflict  a  reasonable  penalty  in 
the  case  of  contravention  of  bye-laws,  but  this 
bye-law,  in  addition  to  imposing  a  penalty,  does 
something  not  mentioned  in  the  Act  at  all,  namdy, 
provides  that  the  penalty  shall  be  continuing : 

Toung  v.  Edwards,  11  L.  T.  Bep.  N.  S.  424;  3S 

L.  J,  227,  M.  C. : 
Broton  v.  HoVyhead  Local  Board,  7  L.  T.  Bep.  K.  S. 

832;  82  L.  J.  25,  Ex. ; 
Marahall  v.  Smiih,  28  L.  T.  Bep.  N.  8.  538 ;  L.  Bep. 

8  0.  P.  416. 

In  HaUr.  Niatm  (32  L.  T.  Bep.  N.  8.  87 ;  L,  Bep. 
10  Q.  B.  152)  Lush,  J.  says  that  "  by  necessaiy 
implication,  a  power  to  make  a  bye-law  implies 
the  power  of  enforcinff  it  by  pecuniary  penalty;'* 
but  it  is  submitted  that  it  is  unreasonable  that 
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the  penalty  Bhould  be  a  oontinaing  penalty,  and 
the  lyye-lAW  in  qneetion  it  therefore  vUra  tfires. 
The  case  of  BmibaU  v.  Schmidt  (46  L.  T.  Hep. 
N.  S.  661 ;  8  Q.  B.  Div.  603)  is  not  aminst  this 
opntention,  because  in  that  case  the  offence  was 
one  which  was  treated  as  a  continuing  offence  by 
sect  156  of  the  Public  Health  Act  1875.  It  is 
farther  submitted  that  the  conviction  is  bad  on 
the  j;round  of  its  being  out  of  time.  Sect.  11  of 
11  ft  12  Vict.  c.  48  ( Jervis'  Act)  provides  that  "  in 
all  cases  where  no  time  is  alreadv  or  shall  here- 
after be  speciaU^  limited  for  mating  any  such 
complaint  or  laying  any  such  information  in  the 
Act  or  Acts  of  Parliament  relating  to  such  par- 
ticular case,  such  com|>Uint  shall  be  made  and  such 
information  shall  be  laid  within  six  calendar  months 
from  the  time  when  the  matter  of  such  complaint 
or  information  respectively  arose."  It  does  not 
appear  on  the  case  that  anv  portion  of  the  work 
was  done  within  six  calendar  months  before  the 
information  was  preferred,  and  therefore  the 
limitation  section  must  prevail : 

Korant  v.  Taylor,  84  L.  T.  Bep.  N.  8. 189;  45 L.  J. 
78,  M.  C. ; 

Ooffgint  y,  Benmti,  2  0.  P.  Div.  568. 

GkarleSf  Q.C.  (Joel  with  him)  for  the  respon* 
dents. — The  offence  committed  by  the  appeUant 
is  that  he  has  contravened  the  bye-law  which 
says  that  plans  must  be  deposited  and  approved 
before  buildings  are  commenced.  That  offence  is 
liy  sect.  158  of  the  Public  Health  Act  1875  a  con- 
tinuing offence.  We  desire  to  avail  ourselves  of 
that  section,  for,  if  it  applies,  we  need  not  notice 
the  original  offence  committed  here.  The  real 
offence  is  the  buildings  being  there  in  contraven- 
tion of  the  bye-law.  The  question  then  turns 
upon  whether  the  bye-law  was  duly  made  under 
sect.  158  of  the  Public  Health  Act  of  1875;  if  it 
was  so  duly  made,  then  the  bye-law  is  good,  for, 
by  sect.  326  of  the  Act,  "  all  bye-laws  duly  made 
mder  any  of  the  Sanitary  Acts  by  this  Act 
repealed,  and  not  inconsistent  with  any  of  the 
provisions  of  this  Act,  shall  be  deemed  to  be  bve- 
faws  under  this  Act."  In  the  case  of  Hour. 
Nk»n  (32  L.  T.  Rep.  N.  S.  87 ;  L.  Rep.  10  Q.  B. 
152),  Young  v.  Edwards  (11  L.  T.  Rep.  N.  S.  424 ; 
33  L.  J.  SbS7,  M.  C.)  was  fully  considered  and 
clearly  disapproved  of.  The  case  of  Jcvme$  v.  Wyvill 
(51  L.  T.  Rep.  N.  S.  237)  is  precisely  in  point.  No 
notice  by  the  respondents  was  necessary  in  order 
to  turn  the  offence  into  a  continuing  onence,  and 
therefore  it  is  submitted  that  the  i^ormation 
was  not  out  of  time,  the  offence  not  having  come 
to  an  end.  It  is  not  an  offence  freshly  com- 
mitted from  day  to  dav ;  but,  even  if  it  were, 
James  v.  WyviU  would  be  in  point.  Moreover, 
Jeryis*  Act  does  not  apply  to  continuing  offences. 
It  is  therefore  submitted  that  the  bye-law  in 
question  is  not  uUra  vires,  and  that,  sect.  1 58  of 
toe  Public  Health  Act  1875  having  made  the 
initial  offence  a  oontinuing  offence,  the  respon- 
dents have  six  calendar  months  from  the  last  day 
of  the  oontinuing  offence  within  which  to  com- 
mence proceedings.    They  also  referred  to 

Brown  v.  SoUihead  Local  Board,  7  L.  T.  Bop.  N.  S. 

882;  82  L.  J.  25.  Ex. ; 
Bdkor  T.  Mayor  of  PtHismouth,  87  L.  T.  Bep.  N.  8. 

822 ;  8  Ex.  Div.  157. 

Gomsford  Bruce,  Q.C.  in  reply. 

Gwr.  ado,  vult, 

BraniAV,  J. — I  have  felt  very  great  difficulty  in 
making  up  my  mind  about  this  case^  not  owing  to 


any  very  serious  doubt  as  to  how  it  ought  to  be 
decided,  although  I  cannot  feel  very  confident 
about  it,  but  owing  to  the  extremely  inartificial 
way  in  which  the  case  is  stated.  As  ixr  as  I  can 
gather  from  the  case  so  stated,  its  nature  is  as 
S)llows :  The  information  upon  which  a  convic- 
tion has  taken  place,  and  a  penalty  ordered  to  be 
paid,  was  one  laid  at  the  petty  sessions  in  (xates- 
nead,  held  on  the  11th  Dec.  1885.  The  informa- 
tion stated  that  the  appellant  Joseph  Reay  had 
as  long  before  as  the  25tn  Sept.  1883,  pursuant  to 
certain  bye-laws,  given  notice  that  he  wished  to 
erect  certain  builoings,  and  that  as  long  ago  as 
the  3rd  Oct.  1883,  his  plans,  which  he  had  sent  in 
in  accordance  with  the  bye-laws,  or  intended  to  be 
in  accordance  with  them,  had  been  disapproved 
by  the  urban  sanitary  authority.  It  is  then 
stated  that  such  disapproval  had  been  signified  in 
writing  to  him ;  that  he  had  failed  to  comply  with 
the  requirements  of  the  b  ve-laws ;  and  that  after- 
wards, to  wit  on  the  23rd  March  1885,  after  two 
years  had  elapsed,  he  commenced  the  execution  of 
the  works  in  accordance  with  the  plans,  such 
plans  not  being  in  conformity  with  the  bye-laws 
of  the  urban  sanitary  authority.  He  constructed 
and  executed  such  works  notwithstanding  such 
disfipproval,  and  he  has  allowed  the  building  so 
constructed,  erected,  and  built,  to  continue, 
notwithstanding  written  notice  of  such  contra- 
vention of  the  bye-laws.  That  is  the  first  part  of 
the  information ;  the  other  part  is  not  material. 
The  magistrates  state  that  they  "convicted  the 
appelluit  of  the  said  offence  upon  the  first  of  the 
two  informations,  and  ordered  him  to  pay  the 
penalty  of  5{.  and  costs,  and  also  to  pay  a  further 
sum  of  hs.  per  day  from  the  12th  Oct.  1885,  beins 
the  first  day  upon  which  the  respondents  served 
the  notice  A  objection,  to  the  11th  Dec.  1885,  the 
latter  day  being  the  day  when  the  said  informa- 
tions were  laid.  The  case  goes  onto  state  that  the 
bye-laws  of  the  urban  sanitary  authority  were  duly 
made  under  the  provisions  of  21  &  22  Yict.  c.  98, 
s.  34.  Now,  if  tnere  were  nothing  in  this  ease  to 
falsify  that  statement,  then  we  should  probably 
be  bound  to  uphold  the  conviction.  Therefore,  if 
those  bye-laws  were  correct,  a  great  part  of  the 
argument  of  the  appellant  woula  altogether  fail. 
But,  as  I  shall  show  presentbr,  there  was  ground 
for  contending,  on  the  part  of  the  appellant,  that, 
Upon  the  face  of  the  bye-laws,  they  were  not  pro- 
perly and  duly  made  in  a  sense  which  the  appellant 
relied  upon  as  being  one  which  would  ^ive  him  a 
rii^ht  to  say  that  the  whole  proceedmgs  were 
faulty.  After  stating  that  the  bye-laws  wore 
duly  made,  which  for  uiis  purpose  I  shall  read  as 
merely  meaning  that  they  were  made  in  the  proper 
form,  with  the  proper  formalities,  and  by  the 
proper  persons,  and  so  forth,  to  make  them,  and 
witn  proper  publication  and  matters  of  that  sort, 
the  case  goes  on  to  mention  some  of  the  bve-laws, 
and  the  ^h  bye-law  is  the  first  set  out.  That  bye- 
law  requires  persons  intending  to  construct 
houses  and  buildings  to  give  notice  and  deposit 
certain  plans.  Most  of  the  bye-laws  are  the 
ordinary  bye-laws  authorised  to  be  made  bv 
persons  who  have  to  look  to  the  proper  width 
of  streets  and  the  comfort  of  residences, 
sanitary  arrangements  and  matters  of  that 
sort,  and  most  of  these  are  unobjectionable 
and  in  the  ordinanr  course.  Then  comes  the 
7th  section  of  the  5th  bye-law,  which  provides 
that  "  If,  in  doing  any  work  or  erecting  any  house 


220 


MAGISTRATES'  OASES. 


Q.B,  Div.]        Ebay  (app.)  r.  The  Mator  and  Aldb&men  of  Gateshead  (resps.).       [Q-B.  Div. 


or  building,  anything  is  done  contrary  to  the 
roles  herein  oontained,  or  anything  required  by 
those  rules  is  omitted  to  be  done,  or  if  the 
surveyor,  on  surveying  or  inspecting  any  house 
or  building,  finds  tliat  tne  same  is  so  rar  advanced 
that  he  cannot  ascertain  whether  an3rthing  has 
been  done  contrary  to  those  rules  herein  con- 
tained, or  whether  anything  required  by  such  rules 
has  been  omitted  to  oe  done,  the  surveyor  shall, 
within  twenty-four  hours  d^ter  such  survey  or 
inspection,  give  to  the  builder  or  person  enea^ed 
in  erecting  such  house  or  building,  or  in  aomg 
such  work,  notice  in  writing,"  &c.  That  bye- 
law  therefore  requires  the  surveyor  within  a 
certain  time  to  take  such  steps  as  he  may  think 

E roper.  Then  comes  the  9th  section  of  the  5th 
ye-law,  which  is  the  one  upon  which  the  main 
argument  in  this  case  turns,  and  it  provides  that 
"The  local  board  shall  by  their  order  approve  or 
disapprove  of  proposed  new  houses,  builoings,  or 
other  works  withm  the  times  severally  specified 
herein  for  the  deposit  of  notices  thereof  ;  but  if 
the  owner  or  person  intending  to  construct  any 
new  street,  or  erect  any  new  house  or  building, 
fail  to  give  the  notices  herein  required,  or  pro- 
ceed to  the  execution  of  any  of  the  works  before 
the  expiration  of  such  notices,  without  the 
approval  of  the  local  board,  or  if  any  owner  or 
person  shall  construct,  or  cause  to  be  constructed, 
any  works,  or  do  any  act,  or  omit  to  do  any  act, 
or  comply  with  any  requirement  of  the  local 
board,  contrary  to  the  provisions  herein  contained, 
he  shall  be  liaole  for  each  offence  to  a  x)enalty  not 
exceeding  5Z.,  and  he  shall  pay  a  further  sum  not 
exceeding  40».  for  each  and  every  day  during 
which  such  works  shall  continue  or  remain 
contranr  to  the  said  provisions."  Then  there  is 
the  3rd  bye-law,  as  to  which  we  are  asked 
whether  it  is  a  legal  bye-law.  It  refers  to  yard 
space,  ashpits,  &c,,  and  I  may  say  at  once  that  I 
see  nothing  in  it  to  render  it  illegal.  That  bye- 
law  is  one,  1  apprehend,  which  it  was  within  the 
power  of  the  urban  sanitfur  authority  to  make. 
Then,  on  the  25th  Sept.  1888,  it  is  in  the  case 
stated  that  plans  were  deposited,  and  that  on  the 
3rd  Oct.  they  were  disapproved.  Then  the  words 
of  the  conviction  follow,  and  the  reason  of  dis- 
approval, and  notice  thereof  was  duly  served  on 
the  appellant.  After  setting  out  certain  inter- 
views and  conversations  between  the  appellant 
and  his  architect  and  the  surveyor  of  the  body, 
the  case  goes  on  to  state  that  nothing  of  import- 
ance was  done^  until  the  5th  March  1885,  when 
what  the  magistrates  found  to  be  an  informal 
plan  was  left  by  the  appellant  with  the  surveyor, 
with  the  object  of  meetmg  some  of  the  objections 
which  the  respondents  had  made ;  but  no  applica- 
tion in  writing  for  the  sanction  of  the  said  respon- 
dents was  left  with  the  plan,  as  reouired  by  the 
5th  bye-law.  Then  the  correspondence  is  set 
out,  and  Mr.  Grainsford  Bruce  was  anxious  that 
we  should  go  into  all  these  matters  and  send  back 
the  case  to  be  more  fully  stated  about  them,  on 
the  ground  that  if  we  did,  it  would  turn  out  that 
there  was  an  estoppel  made  out  which  would 
prevent  the  body  seeking  a  conviction  here  from 
taking  advantage  of  what  had  taken  place,  because 
of  something  amounting  to  leave  and  licence  or 
estoppel  on  the  part  of  the  surveyor.  That 
we  declined  to  do,  and,  as  I  think,  we 
declined  rightly,  because,  although  the  magis- 
trates   have    tnought    it  proper    to    set    out 


all  these  matters  in  the  case,  what  they  ask 
is  really,  a  decision  upon  questions  of  law  onlj. 
Then,  to  go  on  with  tne  material  dates,  the  case 
states  that,  between  the  16th  March  1885  and 
October  of  that  year,  the  appellant  caosed  the 
houses  to  be  erected  and  completed  without  the 
sanction  of  the  respondents.  There  is  no  state- 
ment as  to  when  the  houses  were  completed.  It 
is  to  be  noticed  that  the  16th  MarcJi  is  more 
than  six  months  before  the  October  followiDg, 
when  the  buildings  were  completed,  and  very 
considerably  more  than  six  months  before  tlie 
11th  Dec.,  when  the  present  information  and  oon- 
viction  took  place.  The  case  then  states  that 
the  appellant  was,  on  the  12th  Oct.  1885,  served 
with  notice  requiring  him  to  show  cause  why  the 
buildings  should  not  oe  pulled  down.  It  certainly 
was  no  notice  to  him  to  show  cause  as  to  anything 
else.  They  simply  relied  upon  the  absence  (rf 
proper  plans  and  the  commencement  to  build 
without  them,  and  then,  the  buildings  having 
been  completed,  the  appellant  is  asked  to  show 
cause  why  they  should  not  be  pulled  down.  Then 
the  contentions  of  the  parties  are  stated,  and  **  it 
was  contended  on  the  part  of  the  appellant  that 
the  justices  had  no  jurisdiction,  as  tne  offence  (if 
any)  had  been  committed  more  than  six  months 
beiore  the  information  was  laid,  namely,  in  AmU 
1885,  when  the  appelluit  had  commenced  to 
build."  There  is  no  positive  statement  as  to 
when  the  commencement  of  the  buildings  todc 

Slace,  except  that  it  must  have  been  between 
[arch  and  October.  Then  it  was  further  con- 
tended that  "  the  bye-laws  made  by  the  urban 
sanitary  authority,  providing  for  continuing 
offences,  were  vUra  vvres"  Ttk&t  was  the  main 
contention  raised  before  us  and  argued  by  Mr. 
Grainsford  Bruce,  and  I  shall  deal  with  that 
presently.  There  was  another  contention — as  to 
time — ^"that  the  amended  plan  had  not  been 
disapproved  within  one  month,  and  that  the 
respondents'  surveyor,  by  his  said  letter  and 
subsequent  acts,  liad  estopped  the  respondents 
from  maintaining  these  proceedings  against  the 
appellant."  The  respondents'  counsel  relied  on 
sect.  326  of  the  Public  Health  Act  1875,  which 
makes  all  bye-laws  duly  made  under  the  rejpealed 
Acts  bye-laws  under  the  Act  of  1875,  if  not 
inconsistent  with  the  provisions  of  the  later 
Act,  and  it  was  said  that  these  bye- 
laws  were  not  inconsistent  with  the  later  Act, 
and  therefore  that  they  cany  the  right  to  do 
what  has  been  done  in  the  present  case.  Then  it 
was  contended  that,  under  sect.  158  of  the  Public 
Health  Act  1875,  the  offence  against  the  bye- 
laws  was  made  a  continuing  offence  under  that 
Act  so  long  as  it  contraveneid  the  bye-laws,  and 
that  the  proceedings  were  in  time  and  not  barred, 
as  a  year  and  a  day  from  the  time  when^  the 
offence  had  been  committed  had  not  yet  expired. 
Then  the  ma^trates  say  that  they  overruled  the 
objections  raised  on  behalf  of  the  appellant,  and 
held  that  the  proceedings  were  brought  in  time, 
the  beginning  of  the  work  being  an  offence,  in 
their  opinion,  under  the  bye-laws,  the  continu- 
ance of  the  work  in  such  a  form  or  state  as  to 
contravene  the  bye-laws  constituting  it  a  con- 
tinuing offence,  and  that  the  bye-laws  were  not 
inconsistent  with  any  of  the  provisions  of  the 
Public  Health  Act  1875.  Then,  at  the  end  of  the 
case,  three  questions  of  law  are  raised :  First» 
**  Whether   bye-law  No.    3  was  uUra  vvrcB   or 
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unreasonable."     I  have  already  said  that  I  see 
notfaiDg  unreasonable    in    that    bye-law.      The 
second  qnestion  is, "  Whether  the  proceedings  of 
the  urban  sanitary  authority  were  commenced  in 
proper  time. "    As  to  that,  I  shall  state  my  view 
presently.     The  last  question  is,  **  Whether  the 
bye-laws    under   whicn    the    proceeding    were 
taken,  providing  for  continuing  peufdties,  were 
valid."      Thus    two  serious    questions    of   law 
are    raised,      whether    the    proceedings    were 
in   proper    time,    and    whether    the    bye-laws 
under  which  the  conviction  took  place,  or  pur- 
ported to  take  place,  were  valid  as  far  as  that 
part  is  concerned  which  deals  with  the  penalty 
of  4O0.  a  day  for  keeping  a  building  absolutely 
erected    and    finished    and     standing   without 
palling  it  down.   Those  being  the  questions  before 
the   court,  we   heard   elaborate   arguments    of 
counsel  on  both  sides,  and  several    cases  were 
cited  by  them.     Now,  first  upon  the  question 
whether  the  9th  section  of  bye-law  6,  upon  which 
this  coiivictiou  took  place,  being  a  bye-law  made 
in  accordance  with  sect.  34  of  tde  Public  Health 
Act  1858,  is  a  good  bye-law  or  not.  Mr.Gainsford 
Bruce,  in  the    course   of    his   argument,  cited 
several  cases,  and  1  shall  now  proceed  to  deal 
with  them,  because  on  our  view  of  those  I  think 
this  decision  must  mainly  turn.     The  first  case 
cited  was  that  of  Yoimg  v.  Edwa/rds  (11  L.  T.  Bep. 
N.  S.  424;  33  L.  J.  227,  M.  C).    In  that  case  it 
was  held  that  a  bye-law,  precisely  similar  to  this 
one,  and  in  identical  language,  was  bad,  because 
it  went  beyond  the  powers  given  by  the  Local 
Government  Act.    The  only  difficulty  in  his  way, 
in  relying  upon  that  case,  is  that  it  does  not 
appear  by  the  report,  as  criven  in  the  Law  Journal, 
wny  that  bye-law  was  held  to  be  either  bad  or 
unreasonable.    But,  on  looking  at  the  report  in 
the  Law  Times,  it  appears  that  the  ground  upon 
which  the  bye-law  was  held  bad  was  one  not 
deciding  this  case  at  all,  but  that  the  effect  of 
that  bye-law  would  be  to  take  a  man's  property 
without  giving  him  compensation  for  it.    There 
is  an  interlocutory  observation  of  Bramwell,  B. 
in  that  case,  which  is  to  that  effect,  and  it  is 
therefore  impossible  to   discover  whether   the 
court  thought  at  that  time  that  the  clause,  so  far 
as  the  penaJtT  was  concerned,  was  a  clause  qwi* 
penalty  for  Keeping  an  existing   and    finished 
Imildin^  standing,  even  though  it  might  have 
been  originally  erected  contrary  to  the  Dye-laws, 
without   the  formalities  and  without    all    the 
notices  and  plans  that  the  bve-laws  required. 
Then  there  was  a  case  cited  which  seems  to  me 
to  be  really  in  point,  namely,  Marshall  ▼.  Smith 
(28  L.  T.  Ifep.  N.  S.  588 ;  L.  Uep.  8  0.  P.  416), 
where  the  words  of  the  bye-law  were  also  identical 
with  these.    That  was  a  case  of  bye-laws  made 
under  the  earlier  Act,  and  there  was  a  bye-law 
that,  in  case  the  works  should  continue,  there 
should  be  a  penalty  of  408.  for  each  day ;  that  is, 
for  each  day  after  notice  given.    Now,  in  that 
case  Keating  and  Honyman,  JJ.  held  that  that 
bje-law  did  not  authorise  a  penalty  of  4/0$,  for 
merely  not  pulling  down  a  building  which  was 
actuaUy  completea ;  that  the  words  "  continuing 
the  works"  referred   to  a  continuation  of  the 
works  while  going  on  as  works,  and  that  they  did 
not  cover  the  case  of  a  building  actually  erected 
snd  fully  completed  without  having  gone  through 
ail  the  formalities  in  the  way  of  pmns  or  other 
matters  required  by  the  bye-laws.    That  decision 


is  intelligible  and  not  unreasonable,  because  in 
that  bye-law,  as  in  this,  there  was  a  power  con- 
tained in  similar  cases  to  pull  down  the  building 
if  it  should  be  contrary  to  the  interests  of  the 
place  in  the  judgment  of  the  sanitary  authority, 
m  which  case  they  had  a  right  to  pull  it  down 
within  a  certain  time  of  its  erection.    It  is  not 
unreasonable  to  say,  if  they  are  entitled  to  pull  it 
down  and  do  not  do  so,  that  they  have  not  got  a 
right  to  ask  for  something  bv  way  of  rent,  as  it 
were,  or  by  wav  of  penalty,  because  the  builder 
has  not  demolished  it  at  his  own  expense :  they 
may  |)ull  down  the  buildin|^,  or  fine  the  builder 
for  his  original  neglect  either  in   commencing 
the    work    or    in    continuing    it    so    long    as 
the    operation    is   actually  progressing.      That 
is  a  case  which  seems  to  me  to  be  really  in  point, 
and,  unless  it  is  wrongly  decided,  then  this  part 
of  the  conviction  here,  namely,  the  part  which  in- 
flicts a  penalty  of  40«.  a  day  for  merely  continuing 
the  building,  is  wrong  on  one  of  two  grounds,-— 
either  because  the  bye-law  is  a  bad  bye-law  if  it 
means  that,  or,  as  was  put  in  Ma/rsliaU  v.  Smith, 
if  it  only  means  that  it  shall  be  pulled  down,  or 
that  there  shall  be  a  penalty  during  the  time  in 
which  the  work  is  proceeoing  contrary  to  the 
notice,  then  there  has  been  no  such  breach  here, 
because  the  penalty  is  not  sought  for  until  after 
the  work  was  actually  completed.  As  to  the  other 
cases  cited,  none  of  them  overrules  MarahaU  v. 
Smith,  nor  is  there  one  in  which  this  particular 
complaint  a^inst  the  conviction  was  made.    In 
the  case  of  Mall  v.  Nixon  (32  L.  T.  Eep.  N.  S. 
87 ;  L.  Eep.  10  Q.  B.  152)  there  was  no  such  clause 
in  the  bve-law,  and  Quain,  J.  actually  distin* 
gnishes  the  case  on  that  ground  from  xoung  v. 
Edwards,  in  which  the  decision  had  been  the 
other  way,  although  not  on  the  same  grounds 
as  those  upon  which  the  decision  in  Marshall 
V.    Smith  was  arrived   at.     Then   the  case  of 
Eumhall  v.  Selimidt  (46  L.  T.  Rep.  N.  S.  661 ; 
8  Q.  B.  Div.  603)  was  also  distinguished  from 
Marshall  v.  Smith.    That  case  was  upon  a  bve-law 
made  under  a  different  statute,  and  therefore  it 
is  not  in  point.    It  was  a  case,  no  doubt,  in  which 
a  penalty  was  held  to  be  good  after   written 
notice,  although  the  work  had  been  completed 
before ;  but  it  was  upon  a  different  section,  and 
therefore  it  cannot  anect  the  present  case.    But 
one  case  cited  does  appear  to  be  somewhat  in 
conflict  with  Marshall  v.  Smith.     That  is  the 
case  of  James  v.  WyviU  (51  L.  T.  Rep.  N.  S.  237), 
but  there  again  this  question  does  not  seem  to 
have  been  argued.    That  was  a  case  under  sect. 
158  of  the  Public  Health  Act  1875,  and  Marshall 
V.  Smith  was  not  cited  at  all,  and  the  sole  argu- 
ment there  appears  to  have  been  whether  an 
addition  to  a  ouilding  could  be  looked  upon  as  a 
new  building,  and  it  was  held  that,  that  being 
found  by  the  magistrates  to  be  the  fact,  the  court 
would  support  the  magistrates'  decision  on  that 
which  was  really  a  Question  of  fact.    Therefore 
no  case  has  been  citea,  nor  can  I  find  one,  which 
is  really  in  conflict  with  Marshall  v.  Smith.    It 
was,  however,  argued  on  behalf  of  the  respon- 
dents that,  by  virtue  of  sect.  326  of  the  Public 
Health  Act  1875,  this  bye-law  was  valid,  even  if 
it  had  been  invalid  before,  because  that  section 
enacts  tlmt  all  bye-laws  duly  made  under  the  old 
Act  shall  be  deemed  to  be  bye-laws  under  the 
Act  of  1875,  if  not  inconsistent  with  that  Aot. 
If  the  magistrates  were  right  in  holding  that  the 
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bye-law  was  duly  made  merely  by  being  right  in 
form  and  made  oy  the  proper  parties,  then  that 
might  be  the  construction  of  sect.  326.  But  I 
agree  with  Mr.  Grainsford  Bruce  that  the  intention 
oi  the  Legislature  cannot  be  supposed  to  have 
been  as  strong  as  to  make  that  valid  which  was 
invalid  by  an  Act  which  was  the  very  Act  in 
force  at  the  time  the  bye-law  was  mada  I  do  not 
think  that  is  the  effect  of  the  Act  of  1875.  All 
it  means  to  do,  as  it  seems  to  me,  is  to  enact  that 
if  there  be  a  bye-law  which  is  valid  at  the  time  it 
is  made  under  a  former  Act,  and  that  bye-law  is 
not  inconsistent  with  the  provisions  of  the  later  Act, 
then,  in  that  case,  it  shall  be  deemed  to  be  a  cpood 
bye-law,  and  it  shall  not  be  necessary  to  make  it 
over  again.  But  it  seems  to  me  it  would  be  going 
too  far  to  hold  that  a  bye-law  is  duly  made  under 
the  new  Act,  when  it  was  not  properly  made  under 
the  old  Act,  and  without  jurisdiction,  and  to  say 
that  it  is  validated  and  made  good  merely  by  the 
passing  of  the  subseauent  Act,  under  which,  if  it 
were  made,  it  would  oe  a  good  bye-law.  That,  I 
think,  would  be  going  too  far.  But  here,  as  I 
understand,  the  bye-laws  were  actually  remade 
under  the  powers  of  the  new  Act,  so  that  really 
this  case  becomes  one  of  very  much  less  import- 
than     it     would    have     been   if     there 
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conviction  was  without  jurisdiction.  Now,  Mr. 
Charles  argued  to  try  and  induce  us  to  hold  that 
the  section  which  gives  the  twelve  months  ex- 
tends the  time  within  which  to  oommenoe  pro- 
ceedings to  twelve  months  wherever  there  u  a 
continuing  offence.  I,  however,  do  not  think  it 
has  that  effect,  and  I  cannot  see  that  the  two 
statutes  are  not  to  be  construed  without  in  the 
least  conflicting  the  one  with  the  other.  If  yon 
go  on  building  after  notice  to  desist,  or  often, 
perhaps,  without  notice,  unlawfully,  and  an  action 
IS  brought,  or  a  prosecution  instituted,  for  having 
built  unlawfully,  it  must  not  be  done  ezccoyt 
within  twelve  months  from  the  commission  of  tho 
original  offence.  That  is  intelligible.  But  ii  yon 
have  to  proceed  for  the  original  offence  itself, 
then  proceedings  must  be  taken  within  six  months 
of  the  original  offence,  in  accordance  with  sect.  11 
of  11  &  12  Vict.  c.  43.  Neither  of  those  things  has 
been  done  in  this  case.  The  original  offence  was  not 
committed  within  six  months  of  the  commencement 
to  build,and,  as  to  the  other,  either  the  bye-law  is  had, 
if  it  means  that  there  is  to  be  a  conviction  having 
the  effect  of  forcing  a  person  himself  to  pull  down 
a  completed  work,  or  if  &:ood,  there  has  been  no 
violation  of  it.  For  these  reasons  I  think  that 
the  appellant  ought  to  succeed,  and  that  the  con- 
viction ought  to  DC  quashed. 

Hawkius,  J. — I  also  am  of  opinion  that  the 
appellant  ought  to  succeed,  and  that  the  convio- 
tion  ought  to  be  quashed,  but  on  somewhat 
different  grounds  to  those  stated  by  my  brother 
Denman.  In  order  to  explain  my  view  of  the 
matter,  it  becomes  necessary  at  length  to  read 
some  of  the  sections  of  the  various  Acts  of  Parlia- 
ment, because,  without  that,  it  would  be  verv 
difficult  to  make  oneself  intelligible.  I  wiU 
endeavour  to  work  the  matter  out,  and  I 
will  proceed  to  do  so  by  calling  attention  to  the 
various  provisions  in  the  sections  of  those  Acts 
which  i  think  material.  Now  the  first  Act  to 
which  reference  is  made  is  the  first  Public  Health 
Act  (11  &  12  Yict.  c.  (53j,  which  authorises  the 
construction  of  local  boards,  and  gives  very 
stringent  powers  as  to  the  management  of  build- 
ings over  which  jurisdiction  is  granted.  There 
are  two  sections  in  that  Act  which  it  is  necessary 
to  refer  to,  not  because  thev  have  any  exLatenoe 
at  the  present  day,  but  for  tne  purpose  of  explain- 
ing how  the  bye-laws  which  are  in  question  on 
this  occasion  came  into  existence.  The  first  of 
these  sections  was  sect.  53  of  11  &  12  Yict.  c.  63, 
and  by  it  it  was  enacted  that  "  fourteen  days  at 
the  least  before  beginning  to  dig  or  laying  out  the 
foundations  of  or  K>r  any  new  house,  or  to  rebuild 
any  house  pulled  down  to  the  extent  aforesaid, 
the  person  intending  so  to  build  or  rebuild  shall 
give  to  the  local  board  of  health  written  notice 
thereof,''  together  with  certain  other  things  which 
are  there  set  out.  Then  it  goes  on  to  say :  "  It  shall 
not  be  lawful  to  begin  to  build  or  rebuild  any 
such  house,  or  to  build  or  construct  any  snch 
privy  or  cesspool,  until  the  particulars  so  required 
to  be  stated  nave  been  approved  by  the  said  local 
board ;  and  in  default  of  such  notice,  or  if  any 
such  house,  privy,  or  cesspool  be  built,  rebuilt,  or 
constructed  as  aforesaid  without  snch  approral* 
or  in  any  respect  contrary  to  the  provisions  of 
this  Act,  the  offender  shall  be  liable  to  a  nenalty 
not  exceeding  501.,  and  the  said  local  board  may* 
if  they  shall  think  fit,  cause  such  house,  privy,  or 
cesspool  to  be  altered,  pulled  down,  or  otherwise 


had  not  been  new  bye-laws  made.  All  the 
other  cases  that  have  been  cited  seem  to  me  to  be 
decisions  either  on  sect.  158  of  the  new  Act,  or 
irrelevant  on  other  grounds.  I  see  no  reason  for 
not  acting  upon  the  case  of  Marshall  v.  Smith 
(28  L.  T.  Sep.  N.  S.  538 ;  L.  Bep.  8  C.  P.  416), 
which  seems  to  me  to  make  out  clearly  that  the 
bye-law  was  bad  so  far  as  it  inflicted  a  penalty  (if 
it  did  inflict  one)  upon  the  mere  contmuance  in 
its  place,  without  being  pulled  down  by  the  per- 
son who  erected  it,  of  a  building  which 
was  actually  completed.  Then,  is  the  con- 
viction good  at  all  if  that  is  soP  It  appears  to 
me  that  it  follows  from  that  that  it  is  bad, 
because,  qud  the  continuing  penalty,  it  is  already 
shown  to  l)e  bad  if  I  am  ri^t.  Then  arises  the 
other  question  under  the  limitation  section.  Now, 
the  limitation  section  says  that  there  shall  be  no 
proceedings  taken,  even  for  continuing  matters, 
more  than  twelve  months  after  the  original 
offence.  That,  in  my  judgment,  applies  only  to 
continuing  matters,  and  it  does  not  at  all,  as  it 
appears  to  me,  conflict  with  the  creneral  clause  in 
the  Act  11  &  12  Yict.  c.  43,  which  was  relied  upon 
for  the  appellant  as  making  it  necessary  to  pro- 
ceed for  any  act  within  six  months  of  the  offence 
committed.  The  only  offence  stated  to  have  been 
committed  here,  except  the  continuing  offence,  is 
the  offence  either  of  commencing  or  of  finishing 
the  work,  which  is  not  shown  to  have  been  within 
six  months  before  the  11th  Dec.  1885,  when  the 
information  was  taken  out.  Therefore  I  think 
that  that  part  of  the  case  is  met  by  the  limitation 
clause.  In  point  of  time,  the  facts,  as  stated  upon 
the  face  of  the  case,  are  that  the  commencement 
of  the  work  was  some  time  between  the  16th 
March  and  October  1885.  Then  the  information 
is  not  lodged  until  the  11th  Dec,  and  the  convic- 
tion is  on  that  day.  The  information  and  con* 
viction  are,  therefore,  more  than  six  months  i^er 
the  commencement  of  the  offence.  Therefore  I 
think  clearly,  unless  the  effect  of  the  clause  is  to 
extend  the  time  to  twelve  months  for  all  cases, 
the  effect  of  the  limitation  section  is  that  this  is 
well  without  the  six  months,  and  therefore  the 
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dealt  with  as  the  case  may  rcKjuire."    I  need  not 
read  the  rest  of  that  section,  because  I  think  I 
jiave  read  sufficient  to  indicate  what  it  is.     It 
would  seem  there  that,  unless  assent  is  ^^e&i  the 
penalty  is  to   be   the   sum  of   50Z.     There   is 
nothing  at  all  said  about  a  continuing  offence. 
Then  by  sect.  72  it  is  enacted  that  "  one  month 
at  least   before  any  street   is   newly  laid  out 
notice  shall  be  given  to  the  local  iKiard,"  and  then 
the  section  goes  on  to  say  *'  whosoever  shall  lay 
oat,  make,  or  build  upon  any  such  street  other- 
wise than  in  accordance  with  the  level  and  width 
fixed  by  the  said  local  board  or  approved  by  the 
said  general  board,  shall  be  liable  for  every  such 
offence  to  a  penalty  not  exceding  202.  for  every 
such  day  during  which  he  shall  permit  or  suffer 
BQch  street  to  continue  to  be  so  improperly  laid 
out,  made,  or  built  upon.*'    Then  the  only  other 
section  which  it  is  necessary  to  refer  to  is  sect. 
115,  which  conferred  power  upon  the  local  board  to 
make  bye-laws,    and    to   that   section  I  think 
particular  attention  ought  to  be  directed :  "  All 
Dye-laws  made  by  the  load  board  of  health  under 
and  for  the  purposes  of  this  Act  shall  be  in  writing 
under  their  seal,  and  the  sismature  of  any  five  or 
more  of  their  number,  or  (in  the  case  of  a  cor- 
porate district)  under  the  common  seal ;  and  the 
aaid  local  board  may  by  any  such  bye-laws  impose 
npon  offenders  against  the  same  such  reasonable 
penalties  as  they  snail  think  fit,  not  exceeding  the 
sum  of  51.  for  each  offence,  and  in  the  case  of  a 
continuing  offence,  a  further  penalty  of  40«.  for 
each  day  after  written  notice  of  the  offence  from 
the  local  board,"  and  so  on  as  aforesaid.  Then  the 
rest  of   the  section  goes   on  to  say  ''provided 
idways   that   all    such   bye-laws   imposing  any 
penalty  shall  be  so  framed  as  to  allow  of  the 
recovery  of  any  sum  less  than  the  f  uU  amount  of 
the  penalty."    Then  it  goes  on  further  to  say  that 
*'  no  bye-laws  shall  be  enforced  unless  they  are 
framed  in  the  manner  thereinbefore  stated."    My 
reason  for  referring  narticularly  to  this  115th  sec- 
tion is  that  it  clearly  contemplates  not  only  the 
infliction  of  a  penalty  of  51,  lor  an  offence  com- 
mitted against  the  bye-laws,  but  it  contemplates 
this  state  of  things  :  that  there  may  be  a  con- 
tinning  offence,  and   if   there  be  a  continuing 
offenc^  a  further  penalty  maj  be  inflicted,  not 
exceeding  4iO».  a  day.    Tliere  is  another  reason 
which  will  appear  hereafter.    The  bye-law  has 
been  so  framea  as  not  to  make  it  imperative  on 
the  magistrates   to  inflict  a   penalty  of    40«. 
or    of    52.,    but    it    is    so    framed    that    the 
penalty  may  be  mitigated  under   certain   cir- 
cnniBtances,    if    the   magistrates   think  fit.     I 
think  I  may  as  well  state  here,  becaause  it  seems 
to  me  to  be  important  to  deal  with  this,  that 
upon  each  particular  day  each  continuing  penalty 
is  to  be  subject  to  the  adjudication  of  the  magis- 
trate, who  is  to  take  all  the  circumstances  into 
consideration  before  he  fixes  what  the  penalty  is 
to  be,  one  farthing  or  the  full  sum  of  4/da. :  it 
requires  an  adjudication  with  reference  to  that 
each  particular  day.     Having  now  pointed  out 
what  the  provisions  of  this  Act  were,  and  having 
read  the  o3rd  and  72ud  sections,  with  reference 
to  the  matters  mentioned  in  them  and  the  mode 
in  which  bye-laws  are  to  be  made,  and  what  they 
are  permitted  to  do,  I  now  proceed  to  refer  to  the 
second  Act  which  has  been  referred  to,  namely 
21  A  22  Yict.  c.  98.    By  the  4>th  section  of  that 
Act  it  is  thus  enacted :  "This  Act  shall  be  con- 


strued together  with,  and  be  deemed  to  form  part 
of,  the  Public  Health  Act  1848,"  so  that  the  two 
Aces  are  to  be  read  together.  Now,  when  I  come 
to  sect.  34  of  this  Act,  1  find  this  :  '*  The  53rd 
and  72nd  sections  of  the  Public  Health  Act  1848 
shall  be  repealed;  and  in  lieu  thereof  be  it  enacted 
as  follows :  Every  local  board  may  make  bye-laws 
with  respect  to  the  following  matters  (that  is  to 
say)  (1)  With  respect  to  the  level,  width,  and 
construction  of  new  streets,  and  the  provisions 
for  the  sewerage  thereof ;  (2)  With  respect  to  the 
structure  of  walls  of  new  buildings  for  securing 
stability  and  the  prevention  of  fires;  (3)  With 
respect  to  the  sufficiency  of  the  space  about 
buildings  to  secure  a  free  circulation  of  air,  and 
with  respect  to  the  ventilation  of  buildings ;  (4) 
With  respect  to  the  drainage  of  buildings,  &c. 
And  they  may  further  provide  for  the  observance 
of  the  same  by  enacting  therein  such  provisions 
as  they  think  necessary  as  to  the  giving  of  notioes, 
as  to  the  deposit  of  plans  and  sections  by  persons 
intending  to  lay  out  streets  or  to  construct  build- 
ings, as  to  inspection  by  the  local  iDoard,  and  as 
to  the  power  of  the  local  board  to  remove,  alter, 
or  pull  down  any  work  begun  or  done  in  oon- 
travention  of  such  bye-laws :  provided  always 
that  no  such  bye-law  shall  affect  kdj  building 
erected  before  the  date  of  the  constitution  of  the 
district."  So  that  there,  by  the  bye-laws  autho- 
rised by  this  34th  section,  they  provide  for  the 
observance  of  the  same  in  the  way  described  in 
the  section.  Now,  the  effect  of  this  was  to  repeal 
the  provisions  which  were  contained  in  the  ^rd 
and  72nd  section  of  the  first  Act  of  1848,  and  to 
substitute  for  them  bye-laws  which  the  local 
board  were  authorised  to  make.  Inasmuch  as 
the  two  Acts  of  1848  and  1858  are  to  be  read 
together  as  one  Act,  of  course  it  follows  that  the 
bye-laws  which  the  local  board  were  authorised 
to  make  under  the  Act  of  1858  were  bye-laws  of  a 
character  and  made  with  the  formalities,  pre- 
scribed by  the  115th  section  of  the  Act  of  1848, 
and  the  Act  of  1848,  as  I  have  already  said,  pro- 
vided that,  in  the  case  of  a  continuing  offence,  a 
further  penalty  of  40«.  ifor  each  day  aner  written 
notice  of  the  offence  from  the  local  board  might 
be  infiicted.  That  being  the  state  of  things,  the 
bye -laws  which  we  are  now  considering  were 
niade.  They  are  made  in  respect  of  all  the 
matters  as  to  which  they  were  authorised  to  be 
made.  First  of  all,  with  reference  to  the  Srd 
bye-law,  which  is  the  subject  of  one  of  the  ques- 
tions put  to  us,  namely,  whether  that  bye-law  is 
good  or  bad,  I  propose  to  dispose  of  that  at  once. 
The  bye-law  runs  thus  :  "  The  yard  space  thall 
not  be  less  than  one-half  of  the  entire  area  of  the 
house  or  building  and  out-offices,  and  no  building 
whatever  shall  be  erected  in  or  over  such  yard 
space  except  the  privy,  ashpit,  and  coal-house  in 
connection  with  tne  house  or  building,  and  these 
only  in  such  a  position  as  the  local  board  shall 
approve.  The  yard  space  shall  be  left  upon  such 
portion  of  the  ground  as  the  local  board  may  order." 
Now,  I  confess,  after  reading  that  bye-law,  that  I 
have  heard  nothing  said  in  tne  course  of  this  case 
that  satisfied  me  that  it  is  otherwise  than  good 
and  reasonable.  Therefore  I  pass  on,  and  con- 
sider the  other  bye-laws  which  are  the  subject  of 
our  investigation.  The  first  part  of  the  5th  bye- 
law  enacts  that  "  every  person  intending  to  con- 
struct a  house  or  building  shall,  seven  days  at 
least  previous  to  the  meeting  of  the  local  board  at 
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which  the  application  is  intended  to  be  considered, 
deposit  at  tne  office  of  the  surveyor  to  the  local 
board  for  the  time  beinff  a  pl£^,  section,  and 
elevation  of  the  proposed  house  or  building,  and 
an  application  in  writing  for  the  sanction  of  the 
local  Doard  thereto."     Then   sub-sects.  2,  3,  4, 
and  5  all  set  out  the  requirements  of  the  plans 
and  specifications  ;  sects.  6,  7,  and  8  relate  to  the 
duties  of  the  surveyor  in  the  case  of  buildings 
being  completed  after  nptioe  is  given  of  the  appli- 
cation ;  and  then  comesthe 9th  paragraph,  wnich 
has  been  the  subject  of  so  much  discussion.  That 
paragraph  runs  thus :  "  The  local  board  shall  by 
their  order,  approve  or  disapprove  of  proposed 
new  houses,  buudings,  or  other  works  withm  the 
times  severally  specified  herein  for  the  deposit  of 
notices  thereof;   but   if  the  owner    or   person 
intending  to  construct  any  new  street,  or  erect  any 
new  ^  house  or  building,  fail  to  give  the  notices 
herein  required,  or  proceed  to  the  execution  of  any 
of  the  works  before  the  expiration  of  such  notices, 
without  the  approval  of  the  local  board,  or  if  any 
owner  or  person  shall  construct,  or  cause  to  be 
constructed,  any  works,  or  do  any  act,  or  omit  to 
do  any  act,  or  comply  with  any  requirement  of 
the  local  board,  contrary  to  the  provisions  herein 
contained,  he  shall  be  liable  for  each  offence  to  a 
penalty  not   exceeding  5L,  and  he  shall  pay  a 
further   sum  not  exceeding  40«.  for  each  and 
every  day  during  which  such  works  shall  continue 
or  remain  contrarv  to  the  said  provisions."  That 
latter  clause,  although  not  argued  before  us  or 
touched  upon,  strikes  me  as  beinff  a  very  impor- 
tant clause  with  reference  to  this,  beMcause  it 
seems  to  me  to  provide  what  was  beyond  the 
jurisdiction  of  the  local  board  to  sanction  at  the 
time  the  bye-law  was  made,  and  I  think  it  is  also 
beyond  their  jurisdiction  at  the  present  moment. 
However,  I  need  not  enter  into  that  matter  until 
I  come  to  the  last  Act— of  1875.    Now,  I  will 

Soint  out  why  I  think  that  is  wrong,  without 
iscussing  the  further  questions  that  were  argued 
in  the  course  of  the  case.  I  will  read  these  words 
again : "  He  shall  pay  a  further  sum  not  exceeding 
40«.  for  each  and  every  day  during  which  such 
works  shall  continue  or  remain  contrary  to  the 
said  provisions."  The  effect  of  that  is,  tltat  if  the 
work  were  commenced  illegally  and  prosecuted 
illegally  for  any  number  of  days,  according  to 
this  bye-law  a  penalty  of  40«.,  more  or  less, 
acoordmg  to  the  judgment  of  the  magistrate, 
would  be  incurred  from  the  date  of  tho  first 
offence.  There  is  no  period  of  limitation  pro- 
vided, but  it  is  a  penalty  to  be  incurred  for  each 
day  during  which  the  work  shall  continue.  That 
is  not  a  continuing  penalty  which  is  authorised 
by  sect.  115  of  the  statute  of  1848,  and  for  this 
reason  i  Tho  statute  says,  in  the  case  of  a  con- 
tinuing offence,  a  further  penalty  not  exceeding 
the  sum  of  40«.,  for  each  day  after  written 
notice  of  the  offence;  so  that  before  a  single 
continuing  penalty  is  due,  or  can  be  sued 
for,  there  must  be  written  notice  of  the  offence, 
and  it  is  from  that  time,  and  from  that  time 
only,  that  a  continuing  penalty  commences  to 
run.  Considering  this  We-law  according  to  its 
language,  it  makes  it  an  offence  for  every  day  that 
the  building  continues  from  the  time  that  the 
offence  was  nrst  committed.  That  is  not  authorised 
bpr  sect.  115  of  the  Public  Health  Act  of  1848 ; 
tne  section  sa^s  that  an  offence  mav  be  committed 
by   contravening  the    bye-law,    oy    proceeding 


without  a  plan,  by  pursuing  any  course  of  build- 
ing not  allowed  by  the  bve-laws.    Then  the  bye- 
law  goes  on  to  say :  "  Every  day  that  the  woik 
shall  continue  " — not  every  day  that  the  offence 
shall  continue;  that  means  every  day  from  the 
original  offence — a  penalty  of  40$,  may  be  incurred. 
That  is  not  authorised,  according  to  my  view, hj 
this  sect.  115,  and  therefore  in  that  respect  it 
seems  to  me  that  the  bye-law  is  bad.    That,  how- 
ever, does  not  make  an  end  of  the  argument;  we 
have  still  to  deal  with  the  earlier  part  of  it,  and 
I  will  assume  also,  in  the  course  of  what  I  hftve 
still  to  say,  that  the  objection  I  have  just  pointed 
out  does  not  exist.    Now,  under  this  Act,  there 
were  several  bye- laws  made,  and  there  were  two 
cases,  which  my  learned  brother   Denman  hu 
referred  to,  in  which  questions  arose  as  to  the 
validity  of  bye-laws  maae  under  the  Acts  of  1848 
and  18d8.    The  first  case  I  shall  refer  to  is  the 
case  of  Broum  v.    The  Holyhead  Local  Board 
(7  L.  T.  Rep.  N.  S.  832 ;  32  L.  J.  25,  Ex.).    That 
was  an  action  of  trespass   which  was  brought 
against  the  Holyhead  Board  of  Health  for  pulling 
down  a  boundary  wall,  and  it  did  not  torn  upon 
any  question  relating  to  penalties  at  alL    It  was 
an  action  of  trespass,  and  the  real  ground  of  com- 
plaint was  that  they  were  endeavouring  to  take 
a  man's  land  without  giving  him  compensation 
for  it.    The  case  of  Young  v.  Edwa/rde  (11  L.  T. 
Eep.  N.  S.  424 ;  33  L.  J.  227,  M.  C.)  was  decided 
in  the  following  year  (1863).    In  that  case  there 
is  no  reason  given  for  the  judgment  pronounced, 
but  I  think  it  may  be  gathered  that  in  substance 
it  was  upon  the  same  ground  as  the  decision  in 
the  case  of  Brown  v.  The  Holyhead  Local  Board. 
In  both  these  cases  the  bye-laws  were  held  bad, 
and  I  think,  upon  the  best  consideration  I  can 
give  these  oases,  that  they  were  really  decided 
upon  the  ground  that  the  person  whq  complained 
01  them  was  illegally  and  improperly,  without 
compensation,  ordered  to  deal  with  his  land  in  a 
way  which  was  unjustifiable.    That  seems  to  be 
really  the  substance  of  the  decisions  in  these  two 
cases.    I  collect  from  them   that  these  notices 
which  were  said  to  have  been  disregarded  created 
the  infringement  of  the  bye-laws.    It  appears  to 
me  that  the  resd  reason  oi  these  cases  was  that  in 
each  the  plaintiff  was  required  to  deal  with  his 
land  in  a  way  which  was  not  authorised  by  the 
Act  of  Parliament  or  by  the  bye-laws.    Bramwell, 
B.,at IIL. T.  Rep-N.  S. p. 425,  says :  Whatwehave 
to  decide  in  truth  is,  whether  the  26th  bye-law  is 
good."    Then,  further  on,  in  another  observation, 
he  says :  "  Is  this  bye-law,  which  gives  the  board 
a  general  power  of  disapproval  without  assigning 
any  reason,  a  good  bye-law  under  an  Act  of  Parlia- 
ment,  which   says  that  the  board   may  make 
bye-laws,  with  power  to  enforce  the  obser?ati(Hi 
of  them,  in  respect  ol  four  particular  matters  P  * 
Under  this  bye-law  the  board  may  enforce  any- 
thing."   Martin,  B.,  in  the  same  case,  sajrs :  *'The 
substantial  question  is,  have   the  justices  any 
jurisdiction  P  "     The  substance  of  the  bye-law 
was  held  bad,  because  they  were  prooeedmg  to 
enforce  that  which  they  had  no  ri^ht  to  enforce, 
namely,  making  a  man  deal  with  his  property  m 
a  way  which  tne  law  did  not  require.    In  this 
state  of  things,  these  bye-laws  which  I  have  read 
were  passed.    The  case  of   Youn^  v.  Edwarde^ 
which  is  the  later  of  the  two,  was  decided  in  1864^ 
and  in  1866  these  bye-laws  were  made.    The  ncsrt 
I  case  to  be  considered  is  that  of  MatehiU  v.  SmUk 
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(28  L.  T.  Bep.  N.  S.  538;  L.  Eep.  8  C.  P.  416),  to 
which  my  brother  Denman  has  already  referred. 
That  was  decided  in  the  year  1873,  a  date  which 
it  is  well  to  bear  in  mind.  In  that  case  the  bye- 
law  reqaired  that  the  party  wall  should  be  of  a 
certain  thickness,  and  the  building  owner  had 
made  his  party  wall  thinner  than  the  prescribed 
thickness,  and  thereupon  he  was  convicted 
under  a  bye-law  which,  after  providing  that 
the  external  walls  of  every  new  building 
should  be  of  a  certain  thickness,  went  on 
to  say  that  "  any  person  offending  against  this 
bye-law  shall  be  liable  for  each  ofrence  to  a 
penalty  not  exceeding  40«."  There  were  a  great 
number  of  other  bye-laws  which  were  inserted  in 
a  hook,  and  one  of  the  bye-laws  relating  to  con- 
tinuini^  penalties  was  in  these  terms:  "In  case 
any  offences  under  any  of  the  foregoing  bye-laws 
shall  continue,  the  person  offending  shall  be  liable 
to  a  further  penalty  not  exceeding  40«.  for  each  day 
during  which  such  offences  shall  continue  after 
written  notice  of  the  offence  has  been  given  by  the 
local  board  to  the  offender."  It  will  be  observed  that 
in  this  by-law  the  offence  is  made  to  depend  upon 
the  giving  of  a  written  notice.  It  seems  to  me 
that  in  Marshall  v.  Smith  the  judgment  of  the 
court  turned  upon  this,  that  it  was  not  a  com- 
plaint that  there  was  no  power  at  all  given 
to  inflict  or  to  prescribe  penalties  for  a  continuing 
offence,  but  the  great  objection  was  that  that  for 
which  the  defendant  was  called  upon  to  pay  was 
not  a  continuing  offence.  The  real  ground  upon 
which  that  case  was  decided,  it  appears  to  me, 
was  not  that  the  bye-law  was  one  which  would 
have  been  illegal  if  the  offence  had  been  a  con- 
tinuing offence  or  was  a  continuing  offence,  but 
that  it  was  not  a  continuing  offence  in  point  of 
law.  For  that  reason  the  court  held  that  the 
conviction  should  be  quashed.  It  is  true  that 
Honeyman,  J.  in  his  judgment  says  :  "  If  the  pro- 
visions of  continuing  penalties  had  followed  im- 
mediately bye-law  12,  there  might  have  been  some 
difficulty  in  construing  it."  That  certainly  is 
true  to  the  letter,  but  I  do  not  think  that  it  is 
suggested  in  that  observation  that  if  it  had  been 
in  the  same  clause  the  matter  would  have  been 
in  the  leapt  degree  altered,  because  the  whole 
judgment  turned  upon  the  question  whether  the 
non-compliance  witn  the  requirement  to  take  the 
wall  down  was  a  continuing  offence,  or,  in  other 
words,  whether  the  leaving  it  a^inst  the  pro- 
visions of  the  bye-law  was  a  contmuing  offence. 
The  court  held  that  the  offence  was  the  erecting 
a  wall  against  the  provisions  of  the  bye-law,  and 
that  the  mere  domg  nothing  to  it  afterwards 
could  not  be  deemed  to  be  a  continuing  offence. 
That  case  has  never  been  questioned  so  far  as  I 
know.  On  the  contrary,  it  seems  to  have  been 
recognised,  as  I  shall  proceed  to  show  when  I 
come  to  the  statute  of  1875 — a  statute  which 
seems  to  have  been  passed  really  for  the  purpose 
of  amending  and  altering  the  state  of  the  law 
which  Keating  and  Honeyman,  J  J.  had  to  deal 
witfa^  There  was  nothing  in  the  case  of  Bumhall 
V.  Schmidt  (46  L.  T.  Rep.  N.  S.  661 ;  8  Q.  B.  Div. 
603),  which  in  the  least  degree  affected  the  case  of 
MarshaU  v.  Smith,  In  Bumball  v.  Sdimidt  the 
offence  was  an  offence  committed  against  the 
provisionB  of  sect.  156  of  the  Public  Health  Act 
1875,  and  by  that  section  it  is  laid  down  that  "  it 
shall  not  be  lawful  in  any  urban  district  without 
the  written  consent  of  the  urban  authority,  to 
Ma6.  Cab.— Vol.  XTV. 


bring  forward  any  house  or  building  forming 
part  of  any  street,  or  any  part  thereof,  beyond 
the  front  wall  of  the  house  or  building  on 
either  side  thereof,  nor  to  build  any  addition 
thereto  beyond  the  front  of  the  house  or  building 
on  either  side  of  the  same.  Any  person  offending 
against  this  enactment  shall  be  liable  to  a 
penalty  not  exceeding  408,  for  every  day 
during  which  the  offence  is  continued  after 
written  notice  in  this  behalf  from  the  urban 
authority."  There  the  case  of  Marshall  v.  Smith 
was  cited,  but  the  court  pointed  out  the  great  dis- 
tinction between  the  two  cases,  namely,  that  in 
RumhaU  v.  Schmidt f  the  offence  was  one  which 
was  treated  as  a  continuing  offence  by  the  section 
in  the  Public  Health  Act  itself.  It  was  not  an 
offence  merely  under  the  bye-law,  and  the  Act  of 
Parliament  Kad  prescribed  the  penalties  which 
should  follow  a  oreach  of  the  m junctions  con- 
tained in  the  section.  That  distinguishes  the 
cases,  and  makes  the  case  of  RurribdU  v.  Schmidt 
really  no  authority  whatsover  in  support  of — and 
I  may  add  also,  against — the  contention  of  either 
party  here.  I  only  mentioned  that  case  that  I 
might  dispose  of  it.  Now  we  come  to  the  Public 
Health  Act  1875  (38  &  39  Vict.  c.  55),  and  there 
are  three  or  four  sections  in  this  Act  which 
require  to  be  carefully  considered.  The  first 
section  to  which  I  shall  refer  is  the  158th,  and  it 
runs  thus :  **  Where  a  notice,  plan,  or  description 
of  any  work  is  recjuired  by  any  bye-law  made  by 
an  urban  authority,  to  be  laid  before  that 
authority,  the  urban  authority  shall,  within  one 
month  after  the  same  has  been  delivered  or  sent 
to  their  surveyor  or  clerk,  signify  in  writing  their 
approval  or  disapproval  of  the  intended  work  to 
the  person  proposmg  to  execute  the  same ;  and  if 
the  work  is  commenced  after  such  notice  of  dis- 
approval, or  before  the  expiration  of  such  month 
without  such  approval,  and  is  in  any  respect  not 
in  conformity  with  any  bye-law  of  the  urban 
authority,  the  urban  authority  may  cause  so 
much  01  the  work  as  has  been  executed  to  be 
pulled  down  and  removed."  Then  there  follow 
provisions  with  regard  to  how  the  expenses  of 
removal  of  a  work  made  contrary  to  the  bye-law 
are  t.o  be  defrayed,  but  with  that  it  is  unnecessary 
for  me  to  deal  now.  Then  the  section  goes  on  in 
paragraph  3  to  enact  that :  **  Where  an  urban 
authority  may,  under  this  section,  pull  down  or 
remove  any  work  begun  or  executed  in  contra- 
vention of  any  bye-law,  or  where  the  beginning 
or  the  execution  of  the  work  is  an  offence  in 
respect  whereof  the  offender  is  liable  in  respect 
of  any  bye-law  to  a  penalty,  the  existence  of  the 
work  during  its  continuance  in  such  a  form  and 
state  as  to  be  in  contravention  of  the  bye-law 
shall  be  deemed  to  be  a  continuing  offence."  So 
that  this  sect.  158  really  seems  to  have  been 

gointed  to  the  making  tlubt  a  continuing  offence 
y  law  which  the  two  learned  judges,  who  decided 
MarsliaU  v.  Smith,  held  not  to  be  a  continuing 
offence.  It  reversed  their  judgment  as  to  the 
existing  state  of  the  law,  so  that  if  this  section 
had  been  passed  before  the  decision  in  MarshaU 
V.  Smith  there  would  have  been  no  doubt  at  all 
that  the  penalties  there  would  have  been  properly 
imposed.  At  all  events  since  1875  the  offence  is 
a  continuing  offence,  and  the  continuing  penalties 
may  now  be  inflicted.  But  there  is  another  short 
sentence  in  this  section,  which  rather  refers  to 
the   Statute   of  Limitations:  ''But   a  penalty 
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shall  not  be  incurred  in  respect  thereof  after 
the  expiration  of  one  year  from  the  day  when 
the  offence  was  committed  or  the  bye-law 
was  broken."  The  limitation  of  time  within 
which  the  penalty  is  to  be  sued  for  does  not 
seem  to  me  to  affect  the  procedure  at  all. 
It  simply  provides  that,  in  the  case  of  a  continuing 
offence,  no  penalty  shall  be  incurred  for  a  greater 
period  than  twelve  calendar  months ;  buc  it  does 
not  limit  the  time  for  proceeding  to  twelve 
calendar  months,  or  extend  the  six  months  given 
by  Jervis*  Act  (11  &  12  Vict.  c.  48)  under  sect. 
11.  It  merely  provides  a  limitation  to  the  ex- 
tent of  the  amount  of  the  penalty  which  may 
be  incurred.  The  next  section  to  be  considered  is 
sect.  182.  which  relates  to  the  making  of  the  bye* 
laws,  and  provides  that,  "  All  bye-laws  made  by  a 
local  authority,  under  and  for  the  purposes  of  this 
Act,  shall  be  under  their  common  seal ;  and  any 
such  bye-law  may  be  altered  or  repealed  by  a 
subsequent  bye-law  made  pursuant  to  the  pro* 
visions  of  this  Act:  Proviaed  that  no  bye-law 
made  under  this  Act  by  a  local  authority  shall  be 
of  any  effect  if  repugnant  to  the  laws  of  England 
or  to  the  provisions  of  this  Act."  Then  comes 
sect.  826,  which  is  the  last  of  the  sections  that 
require  consideration.  It  enacts  that  "all  bye- 
laws  duly  made  under  any  of  the  Sanitary  Acts 
by  this  Act  rep^ed,  and  not  inconsistent  with 
any  of  the  provisions  of  this  Act,  shall  be  declared 
to  be  bye-laws  under  this  Act."  I  need  hardly 
say  that  the  two  Acts  of  1848  and  1858  were  then 
in  force ;  and,  therefore,  this  paragraph  of  sect. 
326  applies  to  "  bye-laws  duly  made  "  under  them. 
I  confess  I  felt  considerable  difficulty  in  making 
up  my  mind  as  to  what  was  the  real  meaning  c3 
these  words ;  but,  ujpon  the  whole,  I  am  inclin^ — 
not  altogether  without  doubt — to  come  to  the 
conclusion  that  they  mean  that  if  any  bye-laws 
have  been  made  by  the  local  authorities,  with  all 
due  formalities  required  by  those  two  Acts,  if 
those  bye-laws  are  not  inconsistent  with  the  pro- 
visions of  the  Public  Health  Act  1875,  they  shall, 
in  the  language  ef  this  Act,  "  be  deemed  to  be 
bye-laws  under  the  Act."  Certainly  that  is  a 
convenient  interpretation.  I  think  tliat  the  object 
of  the  Legislature  was  to  make  that  which  was  no 
continuing  offence  before  this  Act  of  1875  was 
passed,  a  continuing  offence,  and  to  sanction  such 
a  bye-law  as  would  carry  out  the  objects  of  the 
statute  of  1875.  For  that  reason  it  is  that,  I  think, 
although,  as  I  have  said,  with  a  great  deal  of  hesi- 
tation and  doubt  in  my  own  mind,  which  is  not  at 
present  altogether  dispdled,  that  the  bye-law  is  a 
good  bye-law  under  this  particular  Act.  But  that 
does  not  dispose  of  the  case.  I  say  that  the  bye- 
law  was  a  good  bye-law,  subject  to  the  objection 
which  I  stated  when  I  read  sect.  115  of  the  Act  of 
1848.  Now,  the  case  of  James  v.  WymU  (51  L.  T, 
Bep.  N.  S.  427)  has  been  commented  upon  by  my 
brother  Denman,  and  I  do  not  purpose,  therefore, 
to  discuss  that  case  any  further  than  to  say  that 
I  concur  entirely  with  every  observation  that  he 
has  made  upon  it.  But  I  do  not  lode  upon  that 
case  as  an  authority  which  is  binding  upon  us  one 
way  or  the  other,  for  the  reason  which  I  have 
already  stated.  My  opinion  is,  therefore,  that  the 
9th  paragraph  of  the  5th  bye-law,  which  is  the 
one  which  has  been  impeached,  is  not  unreason- 
able. I  think  that,  subject  to  this,  which  I  confess 
I  deem  to  be  a  fatal  objection,  that  the  penalty  of 
40«.  is  made  payable  for  every  day  the  works  con- 


tinue, instead  of  only  making  it  payable  for  every 
day  the  works  continue  after  a  written  notice  of  the 
OTOUce;  subject  to  that  I  see  nothing  which  is  at  all 
unreasonable  or  illegal  in  this  9th  section  of  bye- 
law  5.  Supposing,  however,  that  the  latter  part  of 
the  bye-law  relating  to  continuing  penalties  could 
be  said  to  be  beyond  the  lurisdiction  of  the  local 
board,  I  do  not  think  tliere  would  be  any  diffi- 
culty at  all  in  saying  that  that  part  was  severable 
from  the  first  position  of  the  bye-law  in  that 
paragraph,  and  I  have  authority  tor  so  saying  in 
the  dicta  of  the  learned  judge  in  the  case  of 
Clark  Y.  Denman  (1  B.  &  A.  95),  where  it  is  said 
that  a  bve-law  may  be  good  in  part  and  bad 
in  part.  The  argument  berore  the  justices  airaiost 
the  information  was,  first  of  all,  that  the  bye-law 
under  which  the  penalty  was  inflicted  was  a  bad 
bye-law,  and  that,  as  a  whole,  the  bye-law  was  not 
severable,  and  that  even  if  the  bye-law  was  a 
good  bye-law  so  as  to  justify  the  conviction  of  the 
appellant  at  all,  he  could  not  be  convicted  because 
the  limitation  section  (sect.  11  of  Jervis'  Act), 
says  :  *'  Be  it  enacted  that  in  all  cases  where  no 
time  has  already  or  shall  hereafter  be  specially 
limited  for  malnng  any  such  complaint,  or  laying 
any  such  information  in  the  Act  or  Acts  of  rftr- 
liament  relating  to  each  particular  case,  snch 
complaint  shall  be  made,  and  such  information 
shall  be  laid,  within  six  calendar  months  from  the 
time  when  the  matter  of  such  complaint  or  infor- 
mation respectively  arose."  I  have  already  stated 
that  I  think  that  that  part  of  the  bye-law  which 
inflicted  the  penalty  of  5Z.  inflicted  a  penalty 
which  there  nught  have  been  jurisdiction  to  inflict, 
but,  looking  at  the  date  given  in  this  information, 
and  the  absence  of  any  evidence  or  any  finding 
that  any  portion  of  the  work  was  done  within  the 
six  calendar  months  before  December,  when  the 
information  was  preferred,  I  come  to  the  oondnsion 
that  the  Statute  of  Limitations  must  prevail 
although  the  bye-law  is  good.  Now,  when  I  come 
to  deal  with  so  much  of  the^  oonviotion  as  deals 
with  the  continuing  penalties,  I  am  of  opinion 
that  if  the  bye-law  had  been  in  other  respects 
good,  it  would  have  been  re-enacted  by  sect.  326 
of  the  Public  Health  Act  1875,  yet  I  think  that 
it  was  a  bad  bye-law,  for  the  reason  that  it  makei 
the  continuing  penalty  run  from  the  time  of  the 
execution  of  uie  work,  which  is  ill^^,  instead  of 
making  it  run  only  from  the  time  of  the  giyinff 
of  the  notice  of  such  offence,  as  was  authorised 
by  the  Legislature.  But  it  apptears  to  me  that 
there  are  other  objections  which  may  be  raised. 
In  the  first  plaoe,  I  look  in  vain  upon  this  con- 
viction for  any  adjudication  by  the  magistrates. 
It  is  true  that  in  their  statement  they  do  sav, 
"we  convicted  him  of  the  offence,"  in  the 
singular ;  but  if  the  information  was  warranted 
by  the  facts  there  Were  no  less  than  sixty-one 
offences  committed.  It  is  clear  that  the  magis* 
trates  meant  to  convict  the  appellant  of  the 
offence  of  beginning  the  works  in  contravention 
of  the  bye-law,  and  for  that  he  was  fined  in  a 
penalty  of  5Z.  As  to  tbe  continuation  of  Hhs 
offence,  I  do  not  think  that  penalties  may  be  in* 
cnrred  from  day  to  day  during  the  year.  I  think 
that  the  continuing  offence  is  an  offence  which 
may  be  punishable ;  a  man  may  be  convicted  day 
by  day  as  often  as  he  commits  the  continuing 
offence,  and  each  day  if  a  summons  were  taken 
out  he  might  be  prosecuted,  and  each  offence 
might  be  the  subject  of  a  oonviotion.    Therefore 
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I  think  that  this  conviction  cannot  be  read  as  a 
oonriction  as  to  continuing  penalties,  because  if 
it  were  to  be  so  read,  it  would  be  bad.    There  is 
anthorit J  for  saying  that  in  cases  of  continuing 
oifence   the   statute   does    not   begin   to   run. 
In  the  case  of   the  The  Metropolitan  Board  of 
Worlcs  Y.  AiUhony  (33  W.  R.  166;  64  L.  J.  89, 
K.  G.)  there  was  a   continuing  offence    under 
another  Act,  where  a  temporary  structure  had 
been  erected   within  the   metropolitan  district 
without  the  licence  of  the  Metropolitan  Board  of 
Works,  but  no  complaint  of  such  erection  was 
made  until  after  the  expiration  of  six  months 
from  its  completion.    It  was  held  that  the  offence 
was  a  continuous  one  as  long  as  the  structure 
remained  existent,  and  that  proceedings  for  the 
recovery  of  penalties  might  oe  taken  within  six 
months  of  the  time  within  which  it  continued  to 
exist.    There  the  proceeding  were  held  to  be  in 
time.    I  am  therefore  of  opmion  in  this  case  that 
the  continuing!  penalties  cannot  be  enforced  for 
the  two  reasons  which  I  have  ffiven.    First,  they 
are  not  made  the  subject  of  the  adjudication  at 
all,  because  the    adjudication  is   only  for  one 
offence :  that  is  the  offence  which  in  the  informa- 
tion is  stated  to  have  been  committed  on  the 
2l8t  March,  more  than  six  months  before  the 
information  was  laid.    But,  independently  alto- 
gether of  that  which  is  perhaps  a  mere  technical 
objection,  I  think  the  substantial  objection  must 
pevail,  namely,  that  the  bye-law  is  a  bad  bye- 
law  in  requiring  these  continuing  penalties  to  be 
paid,  not  from  the  date  of  the  notice,  but  from 
the  time  when  the  building  was  first  of  all  im- 
properly commenced.     For  these  reasons  I  think 
that  the    building  without   plans  having  been 
approved — ^the  offence,  if  any,  having  been  com- 
mitted more  than  six  months  before  the  informa- 
tion was  laid — the  Statute  of  Limitations  prevails 
against  that.     With  regard  to  the  continuing 
cSences,  I  have  already  stated  what  my  view  is 
in  respect  to  them.    I  think,  therefore,  that  this 
appeal  must  be  allowed,  and  the  conviction  by  the 
inagirtrates  set  aside.  Oonvidion  quashed. 

Solicitors  for  the  appellant,  WiUiamson,  HUl, 
and  Co.,  for  Dixon,  Gateshead. 

Solicitors  for  the  respondents,  Bdl,  Brodertck, 
and  Qra/y,  for  Swinburne,  Gateshead. 


Tueeday,  March  16, 1886. 

(Before  Mathxw  and  Skith,  JJ.) 

Stsik£  v.  Collins,  (a) 

Local  goffemmeni — Market — Bye-law,  validUy  of-^ 
Meetraint  of  trade-^WhotescUe  and  retau, 

A  hye^law  made  wider  a  local  Act  for  regulating 
markeie  is  not  wvreasonahle  or  wi  restraint  of 
trade  by  reason  of  its  setting  apart  a  part  of  a 
marketyor  sale  bjf  wholesale  oruy  and  providing 
apendUyfor  selhng  by  retail  in  thai  part. 

This  was  a  special  case  stated  bv  the  justices  of 
the  city  and  county  of  Newcastle-upon-Tyne,  on 
the  heuing  of  a  summons  issued  on  an  informa- 
tion preferred  by  Robert  Strike,  the  city  market- 
keeper,  the  appellant,  against  Mary  Collins,  the 
res^ndent,  for  that,  on  the  7th  Nov.  1885,  at  the 
parish  of  St.  Nicolas,  in  the  said  cit^  and  county, 
ahe  the  said  respondent  unlawfully  did  vend  in  the 

^ -  _  — - ^ 
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market  in  Newgate-street,  there  situate,  certain 
articles,  namely,  vegetables,  by  retail,  contrary  to 
a  certain  bye- law  (No.  8)  for  the  said  market, 
made,  ordained,  and  ordered  by  the  council  of  the 
city  and  county,  under  and  by  virtue  of  the 
statute  in  that  behalf,  and  which  said  bye-law  was 
at  the  time  of  the  commission  of  the  said  offence, 
and  still  is.  in  force  for  the  said  market. 

The  facts  set  out  in  the  special  case  and  which 
were  either  proved  before  the  justices  on  the 
hearing  of  the  summons,  or  admitted  and  agreed 
upon  by  both  parties,  are  as  follows : — 

The  appellant  was,  for  the  time  being,  the  keeper 
of  the  fruit,  vecretable,  plant,  and  flower  market  in 
Newgate-street,  in  the  said  city.  On  the  day  in 
question,  a  Saturday,  the  respondent  did  vend 
vegetables  by  retail  in  the  said  market,  and  up  to 
and  before  the  coming  into  operation  of  the  orders, 
rules,  and  regulations  hereinafter  referred  to, 
persons  were  selling  lEuid  had  sold  vegetables  by 
retail  in  Newgate-street  for  the  preceding  five  or 
six  years  to  toe  knowledge  of  the  appellant,  and 
without  interference. 

The  vegetables  exposed  by  the  respondent  on 
the  day  in  question  for  sale  were  cabbap;e,  lettuce, 
carrots,  celery,  and  brocoli,  and  the  appellant 
deposed  to  seeing  her  sell  one  bunch  of  celery  and 
one  bunch  of  lettuce,  for  each  of  which  she  re- 
ceived dd»,  and  also  some  cabbage  and  turnips 
for  lid. 

Under  the  authority  of  the  91st  section 
of  the  Newcastle-upon-T^e  Improvement  Act 
1837,  the  council  of  the  city  were  empowered  to 
provide  places  for  public  markets  in  the  said  city, 
and  to  make  orders,  rules,  and  regulations  rela- 
tive thereto.  The  following  is  a  copy  of  the 
section: 

And  he  it  further  enacted  that,  it  shall  be  lawful  for 
the  said  oonnoil  for  the  time  being  from  time  to  time  to 
find,  provide,  and  appropriate  proper  and  oonvenient 
places  within  the  said  borough  for  noldinff  and  keeping 
public  fairs  and  markets  for  the  sale  of  horses,  sheep, 
swine,  or  other  live  cattle,  com,  or  other  grain,  fish, 
butchers'  meat,  poulti^,  milk,  butter,  eggs,  vegetables, 
and  other  viands  and  provisions,  goc^s,  wares,  and  mer- 
chandises, and  for  holding  public  hirings,  and  also  to 
find  and  provide  a  market-house  for  the  sale  of  com  and 
other  grains,  and  when  in  council  assembled  by  acts  or 
orders  of  council  to  order  and  direct  such  place  or  places 
so  from  time  to  time  found,  provided,  and  appropriated 
as  aforesaid  to  be  used  as  public  fairs  and  market  places 
accordingly,  and  also  when  in  council  assembled  by  acts 
or  orders  of  council  to  ascertain,  set  out,  and  appoint 
such  particular  part  or  parts  of  the  streets,  market 
places,  and  other   ways  and  places   within  the  said 
borough  as  they  shall  from  time  to  time  judgre.  proper 
and  convenient  as  well  for  holding  and  keepixig  such 
fairs  and  markets  as  aforesaid,  as  aJso  for  holding  public 
hirings,  and  also  to  ascertain,  set  out,  and  appoint  such 
particular  part  or  parte  of  tne  streets,  market  places, 
and  other  ways  and  places  within  the  said  borough  as 
they  shall  from  time  to  time  judge  proper  and  convenient 
as  well  for  holding  and  keeping  such  fairs  and  markets 
as  aforesaid,  as  also  for  holoin^  public  hiring,  and  also 
to  ascertain,  set  out,  and  appoint  such  particular  place 
or  places  in  the  said  fairs  and  markets  or  any  of  them 
for  Hie  erecting  any  stalls  or  standings  for  vendizur  or 
exposing  to  sale  horses,  sheep,  swine,  or  other  live 
cattle,  com  and  other   grain,  fish,    butchers'   meat, 
poultxy,  milk,  butter,  eggs,  vegetable,  and  other  viands 
and  provisions,  goods,  wares,  and  merchandises,  and 
also  to  make  and  ordain  such  orders,  rules,  and  regula- 
tions, as  to  them  shall  from  time  to  time  seem  requisite 
and  necessary  for  the  orderiiur ,  directing,  and  re^rulating 
the  said  fairs,  markets,  and  hirings,  and  for  fixing  and 
ascertaining  the  days  and  hours  when  the  same  respec- 
tively shall  be  held,  and  also  when  the  said  respective 
«>iniiiodities  shall  respeotively  be  begun  to  be  offered 
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and  exposed  to  sale,  and  also  the  mode  and  manner  of 
carrying  and  oonYejingf  the  said  seyeral  commodities  to 
and  from  snoh  fairs  and  markets,  and  also  the  time  or 
times  when  any  snoh  stalls  or  standings  as  aforesaid 
shall  be  ereoted  and  set  up  and  taken  down  or  removed, 
all  which  orders,  acts  of  conncil.  rales  and  regnlations 
shall  be  printed  or  written  in  legible  characters,  and 
affixed  in  some  oonspicoons  place  or  places  within  the 
said  borongh,  and  shall  be  adyertised  two  sncoessire 
times  in  one  of  the  weekly  newspapers  published  in  the 
said  borongh,  and  farther  made  known  to  those  whom  it 
may  concern  in  such  manner  as  to  the  said  conncil  for 
the  time  being  shall  seem  meet,  and  in  case  any  person 
or  persons  shall  offend  against  or  disobey  any  of  the 
saia  orders,  roles,  and  regulations  so  to  be  made  and 
pablished  as  aforesaid,  every  such  person  shall  for 
every  snoh  offence  forfeit  and  pay  any  snm  not  exceed- 
ing twenty  shillings. 

At  a  meeting  of  the  council  of  the  city,  held 
on  the  22nd  May  1885,  the  council,  by  virtue  and 
in  exercise  of  the  powers  vested  in  them  by  the 
said  Newcastle-upon-Tyne  Improvement  Act 
1837,  did  find,  provide,  and  appropriate  certain 
proper  and  convenient  places  withm  the  city  for 
the  purpose  of  holding  and  keeping  a  market  for 
the  sale  of  fruit,  vegetables,  plants,  and  flowers, 
and  did  make  and  ordain  certain  orders,  rules, 
and  regulations  (hereinafter  referred  to  as  the 
said  bye-laws)  for  the  ordering,  directing,  and 
regulating  the  said  market  and  for  fixing  the 
days  and  nours  when  the  same  should  be  held. 

The  place  where  the  respondent  vended  her 
Tegetables  by  retail  was  at  a  part  of  Newgate-street 
set  out,  ascertained,  and  appointed  by  the  council 
for  the  sale  of  fruit,  vegetables,  plants,  and  flowers 
by  wholesale  only,  and  the  offence  was  alleged  to 
have  been  committed  by  the  respondent  on  a  day 
and  within  the  hours  flxed  by  the  council  ixrr 
holding  the  said  market  in  Newgate-street. 

The  adjoining  street — St.  Andrew's-street — is 
set  out,  ascertained,  and  appointed  for  the  sale  by 
wholesale  and  retail  of  plants  and  flowers,  and  the 
adjoining  covered  market  is  found,  provided,  and 
appropriated  for  the  sale  of  fruit,  vegetables, 
plants,  and  flowers  by  wholesale  and  retail  also. 
The  respondent  has  a  stall  in  the  said  covered 
market. 

The  8th  bye-law  above  referred  to  provides  that 

No  person  shall  vend  or  expose  to  sale  in  the  market 
in  Newgate-street  any  article  or  thing  whatsoever, 
except  fruit,  vegetables,  plants,  or  flowers  by  wholesale 
from  carts  or  waggons,  or  fresh  vegetables  by  wholesale 
from  packages. 

And  the  bye-laws  also  provide  that 

In  case  any  person  or  persons  shall  ofFend  against  or 
disobey  any  of  the  above  orders,  rules,  and  regulations 
every  person  shall  for  every  such  offence  forfeit  and  pay 
any  sum  not  exceeding  twenty  shillings. 

No  definition  w^tever  is  given  of  the  word 
"  wholesale  "  in  the  said  bye-laws. 

It  was  held  by  the  justices  after  argument 
that  the  bye-law  in  question  was  unreasonable 
and  in  excess  of  the  powers  conferred  on  the 
council  of  the  city  by  sect.  91  of  the  said 
Newcastle-upon-Tyne  Improvement  Act  1837, 
inasmuch  as  such  section  did  not  appear  to  them 
to  warrant  in  point  of  law  the  making  of  a  bye- 
law  wholly  prohibiting  on  all  days  and  at  all  hours 
when  the  market  in  Newgate-street  aforesaid  was 
lawfully  being  held  a  sale  (otherwise  than  hj 
wholesale)  in  the  said  market ;  but  only  in  their 
judgment  authorised  the  regulating  of  the  said 
market,  and  was  not  intended  and  did  not  in  its 
true  legal  construction  empower  the  said  coimcil 
to  restrain  by  any  such  bye-law  as  the  one  under 


consideration  the  retail  trade  of  the  said  market 
and  the  general  rights  of  traders  there  to  the 
extent  and  in  the  manner  the  said  bye-law  ni 
terms  affected  to  do. 

For  the  above  reasons  the  justices  accordinglj 
dismissed  the  summons. 

The  question  of  law  arising  on  the  foregoing 
statement  for  the  opinion  of  the  court  was,  whether 
the  decision  of  the  justices  was  correct  in  law.  If 
the  court  should  be  of  opinion  that  the  justices 
were  right  in  their  view  of  the  said  bye-law  beiM 
in  excess  of  the  powers  conferred  by  sect.  91  m 
the  said  Newcastle-upon-Tyne  Improvement  AiA 
1837,  and  consequently  illegal,  or  for  that  or  any 
other  reason  bad  in  law,  then  their  decision  is  to 
stand ;  if  otherwise,  the  case  is  to  be  remitted  to 
be  further  dealt  with  in  accordance  with  the 
opinion  of  the  court  in  due  course  of  law. 

Austin  for  the  appellant. — ^This  bye-law  is 
reasonable,  and  cannot  be  said  to  be  in  restnuct 
of  trade.  The  council  have  set  apart  one  por- 
tion of  the  market  for  sale  by  wholesale,  and 
another  for  sale  by  retail,  and  such  provision  is 
in  furtherance  of  trade  by  regulating  it,  instead  of 
being  in  restraint.  In  Savage  v.  Brook  (15  C.  B. 
N.  S.  264)  it  was  held  that  a  local  Act  did  not 
exempt  from  penalties  one  who  violated  the  bye- 
laws  of  the  local  board  of  health  by  exposing  for 
sale  meat  at  a  place  other  than  so  appointed  by 
them,  notwithstanding  that  the  spot  where  sach 
meat  was  so  exposed  ror  sale  was  a  place  where 
such  articles  had  for  a  long  series  of  years  been 
sold.  No  principle  of  law  is  violated  hj  this 
regulation.  As  long  ago  as  18  Car.  2,  it  was 
said,  in  Player  v.  Jenkins  (2  Siderfin,  284).  that  a 
bye-law  that  no  butcher  should  have  a  shop  in 
dneapside  was  good. 

Boyd  for  the  respondent. — ^The  bye-law  is 
unreasonable.  [Mathew,  J. — Do  you  contend 
that  a  bye-law  setting  the  place  apart  for  the  sale 
of  vegetables  is  unreasonable,  and  that  cattle 
dealers  ought  not  to  be  restrained  from  selling 
their  cattle  there  P]  No  reasonable  distinction 
can  be  drawn  between  wholesale  and  retail.  The 
place  having  been  set  apart  for  the  sale  of  v^e- 
tables  the  council  cannot  interfere  further. 
[Smith,  J. — ^What  is  the  difference  between 
dividing  the  sale  of  two  different  articles  and 
dividing  wholesale  trade  from  the  retail  P]  Bye- 
laws  cannot  be  made  in  support  of  particular 
theories.  In  The  Colder  and  Hehhle  Navigalvm 
Company  v.  PiUing  (14  M.  &  W.  76)  a  bye-law 
that  the  canal  was  not  to  be  used  on  Sun- 
days was  held  to  be  unreasonable.  There 
is  no  legal  distinction  between  sale  by  wholesale 
and  sale  by  retail.  A  large  hotel  keeper  bays 
more  by  retail  than  a  small  shopkeeper  by  whole- 
sale. Besides,  the  bye-laws  do  not  define  the  word 
"wholesale,"  and  this  bye-law  is  bad  because  it 
creates  and  makes  punishable  an  indefinite 
offence.  Further,  havmg  fixed  certain  places  as 
**  markets,"  the  council  cannot  afterwards  confine 
the  market  to  certain  fixed  purposes.  He  also 
cited 

The  Mayor f  4'<^.,  of  Norihampton  v.  Ward,  2  Sbsage, 
1238. 

AtLsHn  was  not  called  upon  to  reply. 

Mathew,  J. — In  this  case  I  am  of  opinion  that 
the  justices  were  wrong  in  coming  to  the  conclu- 
sion that  the  council  had  no  power  to  make  this 
bye-law.    It  was  framed  under  an  Act  of  Ftf lia^ 
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ment  eDabliDg  the  council  to  find,  provide,  and 
appropriate  proper  and  convenient  places  within 
the  borongh  for  holding  and  keeping  public  faira 
and  markets  for  the  sale  of  horses,  sheep,  swine, 
or  other  live  cattle,  com  or  other  grain,  fish, 
butcher's  meat,  poultry,  milk,  butter,  eggs,  vege- 
tables, and  other  viands  and  provisions,  goods, 
wares,  and  merchandises.  Under  these  powers 
the  council  clearly  had  a  right  to  say  in  what 
part  of  the  space  found  and  providedJor  holding 
markets  one  commodity  should^be  sold,  and  in 
vhat  part  other  trades  should  be  carried  on.  They 
have  clearly,  in  that  way,  power  to  regulate  the 
trades  to  be  carried  on,  ana  to  frame  rules  of  this 
character.  So  far  as  this  I  do  not  understand  that 
the  auestion  is  disputed  as  to  the  localities  in 
whicn  particular  articles  are  to  be  sold.  But  it  is  said 
that  the  council  had  no  power  to  go  further  and  set 
apart  different  places  for  sale  by  wholesale  and  sale 
l^  retail.  Now,  it  seems  to  me  that  nothing  could 
be  more  embarrassing  to  wholesale  salesmen  than 
to  have  retail  sellers  endeavouring  to  carr^  on 
their  business  alongside  them  at  the  same  time. 
It  seems  to  me,  therefore,  that  this  regulation  is 
calculated  to  further  the  object  to  secure  which 
these  powers  were  given  to  tho  council.  But  a 
second  point  is  also  taken.  It  is  said  that  the 
word  "  market  '*  has  a  technical  meaning,  and  that 
wherever  a  market  is  provided  and  set  apart  by 
these  bye-laws,  there  a  market  in  the  technical 
sense  of  the  word  is  established,  and  persons 
have  by  consequence  a  right  of  selling  either 
wholesale  or  retail  as  they  cnoose.  I  think  that 
the  whole  of  the  rules  must  be  construed  together. 
Clearly  it  was  not  the  intention  of  the  council  in 
framing  them  to  create,  in  the  first  place,  a 
market  in  the  full  sense  of  the  word,  and  then 
afterwards  to  sttdtify  themselves  by  derogating 
from  the  original  grant.  I  do  not  think,  there- 
fore, that  the  word  "  market  "  is  used  anywhere 
in  these  bye-laws  in  a  technical  sense.  Lastly,  it 
was  srid  that  the  bye-law  is  bad  because  it  is 
indefinite  and  there  is  a  difficulty  in  interpreting 
it,  inasmuch  as  the  distinction  between  wholesale 
and  retail  is  unknown  to  the  law  of  this  country 
and  the  rules  themselves  contain  no  definition  of 
the  terms.  I  confess  that  I  am  not  pressed  by 
that  argument,  because,  in  my  opinion,  it  is  a 
matter  of  fact  in  each  case,  and  one  capable  of 
being  more  easily  settled  than  many  questions  of 
fact  which  are  commonly  left  to  juries  to  decide 
upon.  In  this  case,  at  any  rllte,  there  is  no  diffi- 
cnltv,  because  the  magistrates  have  found,  and  it 
is  aamitted,  that  the  sale  was  by  retail.  I  think, 
therefore,  that  the  justices  were  wrong  in  finding 
that  this  bye-law  was  unreasonable  and  void,  and 
that  the  case  must  be  remitted  to  them  to  deal 
with  it  in  accordance  with  our  decision. 

Skith,  J. — I  am  of  the  same  opinion,  and  I 
think  that  the  91st  section  of  the  Newcastle- 
upon-T^e  Improvement  Act  1837  (1  Vict,  clxxii.) 
gave  the  council  power  to  make  this  bye-law.  I 
am  unable  to  see  that  anything  which  Alderson, 
B.said  in  Th^-  GaJder  amd  HehhU  NamgaMon  Com' 
pany  v.  Filling  (14  M.  <fc  W.  87)  is  to  be  understood 
as  tending  to  show  that  this  bye-law  is  bad,  nor  can 
I  see  how  a  bye-law  of  this  kind  can  be  said  to  be 
in  restriction  instead  of  in  furtherance  of  the 
business  of  the  market.  I  think  that  it  is  most 
reasonable  that  there  should  be  a  regulation  pro- 
viding that  cattle  shall  be  dealt  with  in  one  part  and 
Bheep  in  another,  or  that  vegetables  shall  be  sold 


bv  wholesale  in  one  part  and  by  retail  in  another. 
Tx)  my  mind  it  would  be  most  inconvenient  for  the 
public  to  have  the  wholesale  and  retail  trades 
mixed,  and  I  think  that,  as  it  is  more  convenient 
to  sever  the  two  trades,  the  bye-law  is  not  in 
restraint  of  the  business  of  the  market.  But 
then  it  is  said  that  the  law  knows  no  distinc- 
tion between  sale  by  wholesale  and  by  retail.  No 
authority  has,  however,  been  cited  to  lead  me  to 
that  conclusion,  and  I  do  not  think  that  any 
tribunal  would  have  any  difficulty  in  determining, 
in  any  particular  instance,  whether  a  man  was 
selling  by  wholesale  or  by  retail.  In  mjr  opinion, 
the  bye-law  is  not  unreasonable;  it  is  not  in 
restramt  of  trade;  and  it  is  not  beyond  the 
powers  of  the  council  to  make  under  their  Act  of 
i^arliament.  I  think,  on  the  contrary,  that  it  is  a 
good  bye-law,  and  that  our  decision  must  be  in 
favour  of  the  appellant.  We  do  not  think  that 
there  ought  to  be  any  order  as  to  costs. 

Solicitors  for  the  appellant,  CoUyer-BrUtcno  and 
Co,,  for  Motum,  Newcastle-on-Tyne. 

Solicitors  for  the  defendant,  BrownUyw  and 
Borne,  for  E.  Clarke,  Newcastle-on-Tyne. 


OSOWV    0A8B8    BB8BBYBD. 

Thwraday,  June  24, 1886. 

(Before  Lord  Colebidge,  G.J.,  Dsnicak,  Field, 
Mathew,  and  Day,  JJ.) 

Beg.  v.  Steoulgek.  (a) 

Criminal  law  —  Corrupt  practices  — Bribery — 
Indictment  —  Specific  offence  not  aMeged  — 
Oenerality — Indictment  cured  by  verdict — 26  ^  27 
Vict,  c.  29, «.  6 ;  46  ^47  Vict,  c.  61.  ae.  3  and 
53(1). 

It  is  necessary ,  in  proaecutiona  for  corrupt  practices 
under  the  Corrtipt  and  UleaaZ  Practices  Preven' 
tion  Act  1883,  to  allege  the  particular  corrupt 
practice  of  which  the  prisoner  is  charged  with 
the  commission,  8,  having  been  indicted  for 
that  at  an  election  for  members  of  Parliament  he 
was  "  guiUy  of  corrupt  practices  against  the  form 
of  the  atatutea  in  that  case  made  and  provided  ;  ** 
and  a  case  having  been  reserved  upon  a  motion  in 
arrest  of  judgment : 

Held  (Field,  f,  disseniing),  thai  had  the  objection 
been  taken  before  verdict  it  would  have  been 
fatal. 

But  held,  further  (Denman  and  Day,  JJ,  disseni- 
ing), that  the  defect  in  the  indictment  was  such 
as  could  be  supplemented  by  the  verdict  on  the  evi- 
dence, and  S,  having  been  found  upon  the  evidence 
to  have  been  guilty  of  bribery,  the  indictm^ent  was 
cured  by  the  verdict  of  the  jury. 

Case  stated  for  the  consideration  of  this  oourt 
by  Pollock,  B.  which  was  as  follows : 

The  prisoner  was  tried  before  me  at  the  spring 
assizes  held  at  Ipswich  on  the  7th  May  1886,  upon 
an  indictment  which  alleged  that  he  was  at  an 
election  for  members  of  Parliament  for  the  borough 
of  Ipswich,  holden  on  the  25th  day  of  Nov.,  in  the 
year  of  our  Lord  1885, "  guilty  of  corrupt  practices 
against  the  form  of  the  statutes  in  that  case  made 
and  provided." 

It  was  proved  in  evidence  that  the  prisoner 
promised  money  to  two  voters  in  order  to  induce 
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thorn  to  vote.  The  jury  fouDd  the  prisoner 
ctiilty  of  corrupt  practices  by  offering  money 
mr  votes. 

After  verdict  it  was  objected  by  counsel  for 
the  prisoner  that  the  indictment  was  bad  because 
it  did  not  Bufficientlv  describe  the  nature  of  the 
offence  with  which  the  prisoner  was  charged. 

Counsel  for  the  prosecution  referred  to  the 
Corrupt  and  Illegal  Practices  Prevention  Act  1883 
(46  &47  Yict.  c.  51),  s.  3  (a),  which  provides  that 
"  the  expression  '  corrupt  practice '  as  used  in  this 
Act  means  any  of  the  following  offences,"  and 
refers  to  Part  III.  of  the  3rd  schedule  of  that 
Act,  which  includes  the  Parliamentary  Elections 
Act,  s.  3.  This  provides  that "  corrupt  practices  " 
or  "  corrupt  practice  "  shall  mean  bribery,  treat- 
ing, and  undue  influence,  or  any  of  such  offences, 
as  defined  by  Act  of  Parliament,  or  recognised  by 
the  common  law  of  England. 

I  thought  the  indictment  was  good  after 
verdict,  but  respited  judgment  and  reserved  for 
the  consideration  of  the  Court  of  Criminal  Appeal 
the  question  whether  it  is  good  or  not. 

Cock,  Q.C.  (with  him  F.  K,  North)  moved  on 
behalf  of  the  prisoner  in  arrest  of  judgment 
upon  the  grouna  that  the  nature  of  the  offence 
was  not  suflSciently  disclosed  in  the  indictment. 
He  contended,  in  the  first  place,  that  no  offence 
at  all  appeared  on  the  face  of  the  indictment,  for 
"corrupt  practices"  was  not  an  offence,  but 
merely  a  description  of  certain  offences  against 
the  statute  of  1883.  The  general  expression  was 
not  defined  in  the  Act  as  an  offence.  By  indict- 
ing for  the  offence  of  corrupt  practices,  the 
indictment  did  not  show  in  any  way  which  of  the 
offences  known  as  corrupt  practices  the  prisoner 
was  alleged  to  have  committed.  The  rule  of  the 
criminal  law  was  that  an  offence  must  be  set  out 
with  all  the  facts  and  circumstances,  unless 
there  is  a  statutory  provision  enacting  otherwise. 
[Fisu),  J. — ^Would  not  a  general  charge  of 
"  briberv  "  be  sufficient  P]  Yes ;  but  that  is  be- 
cause the  statute  provides  that  it  shall  be  suffi- 
cient. [Field,  J. — ^But  yet  "  bribery  "  is  included 
in  the  definition  of  "  corrupt  practices."]  The 
allegation  that  corrupt  practices  have  been  com- 
mitted is  an  allegation  tnat  all  the  offences  which 
are  corrupt  practices  have  been  committed. 
[FiEip,  J.— Can  you  not  ^ow  which  corrupt 
practice  it  is  aliunde,  as  upon  a  plea  of  aiUrrfoiB 
acquit  you  may  show  bv  parol  evidence  whether  it 
was  or  was  not  the  particular  offence  P]  Assuming 
that  the  indictment  had  charged  "  bribery  "  in 
the  general,  you  might  give  evidence  to  show  of 
what  particular  act  of  bribery  the  prisoner  had 
been  convicted,  but  you  cannot  give  evidence  of 
the  facts  of  a  particular  offence  under  a  general 
allegation.  The  fact  that  power  is  given  by 
statute  to  plead  "  bribery  "  in  the  general,  shows 
conclusively  when  there  is  no  similiur  provision  as 
to  ''corrupt  practices,"  that  you  cannot  plead 

(a)  Sect.  8  enacts  as  follows  :  The  expression 
"  oorrajpt  j^raotioe  "  as  nsed  in  this  Act  means  any  of 
the  following  offences:  namely,  treathig  and  undue 
influenoe,  as  defined  by  this  Act,  and  bribery,  and 
personation,  as  defined  oy  the  enactments  set  forth  in 
Part  m.  of  the  3rd  schedule  to  this  Act,  and  aiding, 
abetting,  counselling,  and  proouzing  the  commission  of 
the  offence  of  personation,  and  every  offence  which  is  a 
corrupt  practice  within  the  meaning  of  this  Act  shall  be 
a  oorruptpractioe  within  the  meamug  of  the  Parlia- 
mentary ETectienB  Act  1868. 


"  bribery  "  under  the  general  allegation  of  ''o(n> 
rupt  practices."  Under  sect.  6  of  the  Act  of 
18o3,  although  it  was  not  necessary  to  state 
the  particuiu:  circumstances  of  an  offence,  still 
the  use  of  the  words  "  as  the  case  majr  require," 
showed  it  was  necessary  to  specifv  which  of  the 
offences  of  bribery  you  chafed  a  man  with. 
Previously  to  the  statute  of  1^  *'  corrupt  prao- 
tices  "  never  existed  as  an  indictable  offence,  and 
it  was  not  made  an  offence  in  itself  \fj  that 
statute.  It  was'  not  that  the  offence  was  imper> 
f ectly  stated,  for  that  might  be  cured  by  verdict, 
but  that  there  was  no  legal  statement  of  any 
offence  at  all.  The  indictment  did  not  show 
whether  it  was  in  respect  of  a  felony  or  a  mis- 
demeanour, but  charged  the  commission  ti 
felonies  and  a  misdemeanour  in  the  same  indict- 
ment, and  was  therefore  bad.    * 

« 

Mclntyre  (with  him  R,  Stwhen),  on  behalf  of 
the  Crown,  contended  that  the  indictment  was 
good,  inasmuch  as  the  effect  of  the  Act  was  to 
create  a  new  offence,  and  to  abolish  bribery  as  a 
specific  offence.  That  instead  of  bribery  being  a 
misdemeanour  under  the  Corrupt  Practices  IVe- 
vention  Act  1 854,  it  is  only  an  offence  punishable 
under  sect.  6  of  the  Corrupt  Practices  Prevention 
Act  1863  by  reason  of  its  being  included  in  the 
offence  of  corrupt  practices  created  by  the  later 
Act,  because  sect.  53  of  the  Act  of  1883  prorides 
that  sect.  6  of  the  Act  of  1863  shall  extend  to  any 
prosecution  on  indictment  for  the  offence  of  any 
corrupt  practice  within  the  meaning  of  the  Act 
of  1883,  as  if  such  offence  were  bribery  within 
the  previous  Acts.  That  the  Act  intended  it  should 
be  sufficient  to  charge  a  defendant  in  the  i^eneral, 
but  that  if  it  was  necessary  to  charge  the  defen- 
dant with  having  been  guilty  of  a  corrupt  prac- 
tice— to  wit,  bribery — ^the  omission  to  do  so  in  the 
present  case  was  cured  by  verdict.  Even  at 
common  law,  apart  from  any  statute,  a  verdict 
cured  a  number  of  inaccurate  statements  or  omis- 
sions :  (Wms.  Saunders,  vol.  1,  p.  227,  notes  to 
Stennel  v.  Hogg.)  The  use  of  the  plural  in 
charging  the  defendant  with  *'  corrupt  practices," 
was  at  the  outside  but  a  formal  defect,  which 
could  be  cared :  (14  &  15  Yict.  c.  100,  s.  25.)  In 
Ee^.  V.  Ooldsmifh  (L.  Bep.  2  Cr.  Cas.  Res.  74),  an 
objection  that  an  indictment  for  receiving  goods 
knowing  them  to  have  been  obtained  by  false 
pretences  did  not  set  out  the  false  pretences,  was 
neld  to  be  good  after  verdict,  ana  a  motion  in 
arrest  of  judgment  was  refused.  So  hsrethis 
motion  should  not  be  acceded  to. 

Goch,  Q.C.  in  reply — ^Where  sect.  6  of  the  Act 
of  1883  deals  with  indictable  offences,  it  requires 
that  the  particular  corrupt  practice  shall  be  speci- 
fied ;  but  where  it  deals  with  offences  which  are 
not  indictable  it  makes  a  speciaJ  provision 
enabling  them  to  be  charged  generally  as  "  illegal 
practices."  By  indicting  a  roan  in  the  general 
tor  corrupt  practices  he  is  not  informed  whether 
he  is  indicted  for  the  commission  of  a  felony  or 
a  misdemeanour.  This  is  not  a  mere  formal 
omission ;  it  is  a  statement  of  something  upon 
which  a  man  cannot  be  sentenced.  The  Act 
makes  no  provision  that  a  corrupt  practice  shall  in 
itself  be  a  legal  offence,  for  it  defines  it  as  in- 
cluding a  number  of  offences,  in  respect  of  each 
of  which  an  indictment  wiU  lie. 

Day,  J.— I  am  sorry  that  m  this  case,  in  conse- 
quence of  a  diSerenco  o£  opinion  between  my 
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learned  brothers  and  myself,  it  becomes  my  daty 
to  deliver  my  judgment  first.  The  prisoner,  John 
Stroulger,  is  charged  in  the  indictment  with 
haying  been  guilty  of  corrupt  practices  at  an 
election  for  memoers  of  iWliament  for  the 
borough  of  Ipswich  against  the  form  of  the 
statutes  in  that  case  made  and  provided.  And,  in 
the  first  place,  we  have  to  consider  if  that  is  a 
good  indictment ;  and,  in  the  second  place,  if  it  is 
not  a  good  indictment,  whether  it  is  cured  by 
verdict.  In  my  judgment,  no  offence  is  charged, 
with  any  reasonable  certainty,  in  the  in- 
dictment. As  I  understand  it,  there  is 
no  specific  offence  known  to  the  law  such 
as  tne  offence  of  "corrupt  practices."  There 
are  a  number  of  things  which  are  corrupt 
pratices,  such  as  bribery,  treating,  undue  influ- 
ence, and  personation,  each  of  which  is  a  corrupt 
practice,  and  is  a  specific  offence  for  which  an 
indictment  may  be  sustained ;  some  of  them  are 
misdemeanours,  and  one  is  a  felony.  Now,  in  the 
present  indictment,  it*  is  not  a  question  of  an 
imperfect  description  of  an  offence-^there  is  no 
attempt  of  any  kind  to  charge  the  prisoner  with 
any  specific  offence  at  all.  It  is  just  the  same  as 
if  the  prisoner  had  been  charged  with  an  ordinary 
miBdemeanour  or  felony  in  the  general.  The 
indictment,  in  my  opinion,  is  clearly  bad  upon  the 
&ce  of  it,  and  the  omection  to  it  is  one  wnich,  if 
it  had  been  taken  before  verdict,  would  certainly 
have  prevailed,  and  the  indictment  should  have 
been  quashed.  The  next  question,  then,  is, 
vhether  the  indictment,  being  bad,  the  defect  in 
it  is  cured  by  the  verdict,  I  do  not  see  how  it 
could  be  cured  by  the  verdict.  Corrupt  practices, 
in  my  opinion,  not  being  an  offence  which  is 
known  to  the  law,  how  can  it  be  converted  into 
any  specific  offence  by  verdict  P  In  my  judgment, 
it  would  be  impossible  to  enter  up  judgment 
on  the  record  upon  a  verdict  of  guilty  upon  this 
indictment  in  such  a  way  as  to  show  clearly 
of  what  particular  corrupt  practice  or  specific 
offence  tne  prisoner  was  found  guilty.  The  uncer- 
tainty is  an  uncertainty  of  that  general  character 
which,  in  my  opinion,  goes  to  the  gist  of  the 
whole  offence  charged,  and  fails  to  show  any 
offence  at  aU  has  been  committed.  It  is  of  such  a 
quality  that  it  cannot  possibly  be  cured  by  verdict 
(tt  the  jury.  I  am  therefore  of  opinion,  in  the  first 
place,  that  this  indictment  is  bad  on  the  ground 
that  it  does  not  charge  any  offence ;  and,  secondly, 
that  the  objection  is  such  as  can  be  taken  at  any 
time,  and  therefore  that  it  can  be  taken  upon 
motion  in  arrest  of  judgment,  and  for  those 
reasons  I  am  of  opinion  tmit  this  motion  should 
sncceed. 

Mathew,  J. — In  this  case  we  have  to  ascertain 
what  the  real  meaning  of  the  indictment  is,  and  it 
mearsto  me  that  it  is  capable  of  one  meaning  only. 
TmA  is  to  say  that  it,  in  cnarging  the  prisoner  wim 
being  guilty  of  the  offence  of  corrupc  practices, 
charges  him  with  being  guilty  of  all  the  offences 
that  ace  specified  as  Ming  corrupt  practices 
within  the  meaning  of  the  statute.  What,  then, 
is  the  character  of  the  objection  which  is  now  made 
to  it  P  It  is  an  objection  on  the  ground  of — ^to  use 
an  old  term  of  common  law  pleading — ^its  multi- 
{uioasiiess ;  and,  if  an  application  hM  been  made 
to  qoash  the  indictment,  it  seems  to  me  chat  it 
wodd  clearly  have  been  the  duty  of  the  learned 
judge  to  haye  quashed  the  indictment.  Now, 
wh&  was  the  course  which  was  taken  by  the 


prisoner  P  It  was  that  he  elected  to  stand  upon 
nis  trial,  and  he  was  found  guilty,  not  of  all  the 
offences  covered  by  the  indictment,  but  of 
bribery ;  and  it  appears  to  me  that  the  imperfect 
statement  of  the  offence  was  therefore  cured  by 
the  verdict  of  the  jury.  In  this  opinion  1 
am  supported  by  the  decision  of  the  Court  of 
Appeal  in  Beg,  v.  AepinaM  (36  L.  T.  Bep.  N.  S. 
297 ;  13  Cox  C.  C.  563 ;  L.  Bep.  2  Q.  B.  Diy. 
48),  which  is  an  authority  that  an  indictment 
which  is  merely  inaccurately  stated  is  cured 
by  verdict.  In  mj  opinion,  this  motion  should 
be  refused. 

FiXLD,  J. — ^This  is  amotion  in  arrest  of  judgment, 
which  I  believe,  according  to  the  authorities,  this 
oourt  have  power  to  entertain  on  a  case  reserved 
as  this  is.  I  am  very  clearly  of  opinion  that  we 
ought  not  to  arrest  the  judgment  in  this  case, 
because,  in  my  opinion,  I  think  that  the  indict- 
ment was  always  good.  But  if  it  is  defective  by 
reason  that  it  does  not  state  whether  the  offence 
charged  was  bribery,  treating,  or  any  other  of 
the  specific  offences  included  in  the  term  **  corrupt 

Sractioe,*'  I  am  also  clearly  of  opinion  that  tne 
efect  has  been  supplemented  by  the  verdict,  and 
that  objection  should  have  been  taken  before 
verdict,  so  that  it  might  have  been  cured,  I 
think  it  is  important  tfaAt  the  points  should  be 
taken  at  the  trial,  so  that  the  presiding  judge 
maj  elect  what  course  to  take  in  order  to  prevent 
a  failure  of  justice.  Now,  in  the  first  place,  at 
common  law,  it  is  clear  that  this  indictment  was 
bad,  and  was  one  which  could  not  have  been 
cured  by  verdict ;  but,  as  for  as  I  am  able  to  judge, 
I  think  that  the  form  of  indictment  has  been 
sanctioned  by  the  Legislature.  Although  the  old 
form  of  indictment,  which  involved  the  statement 
of  all  the  facts  and  details,  might  well  be  adapted 
to  the  crime  of  larceny  and  other  crimes  of  a  like 
nature,  where  but  few  facts  are  involved,  it  has 
been  found  very  inapplicable  to  a  great  number 
of  offences  where  the  tacts  are  more  complicated, 
and  therefore  the  Legislature  has  stepped  in 
and  said  "Tou  shall  be  at  liberty  to  allege  the 
offence  of  which  the  prisoner  has  been  guilty  in 
certain  words  we  give  you."  The  only  question 
here  is,  whether  the  Act  of  1888  has  implied  to 
this  offence  the  power  of  general  allegation  which 
was  provided  by  the  Act  of  1863  in  the  case  of 
bribery  and  undue  influenoe.  I  think  it  has,  first 
of  all,  by  the  incorporation  of  the  Act  of  1863,  by 
sect.  53  of  the  later  Act,  which  I  think  makes 
bribeiy  an  offence  under  the  head  of  a  corrupt 

Sractioe.  I  think  that  the  allegation  in  an  in- 
ictment  of  a  corrupt  practice,  or  of  corrupt 
practices,  is  a  good  form  of  indictment  under 
this  Act.  That  the  indictment  charges  the 
prisoner  with  having  been  guilty  of  corrupt  prao« 
tices,  and  not  of  a  corrupt  practice,  might  nave 
been  a  ^ood  objection  before  trial  on  the  ground  of 
multiplicity,  but  after  trial  it  has  often  been  held 
not  to  be  sufficient.  It  is  unnecessary  for  me  to 
come  to  this  conclusion,  however,  for  I  think  that 
the  principle  of  Beg,  v.  ChldemUh,  which  has  been 
citea  on  oehalf  of  the  prosecution,  is  applicable 
to  this  case,  and  that,  if  there  is  a  want  of 
certainty  which  could  be  supplemented  by 
evidence,  it  must  be  taken  this  prisoner  was 
proved  to  have  committed  an  onence,  which 
IS  an  offence  under  the  head  of  corrupt  practices, 
under  the  statute,  and  therefore  that  it  was  not 
essential   that  the  particular  cormpt  practice 
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shonld  hare  been  mentioned  in  the  connt  in  the 
indictment. 

Dbnman,  J.— I  think  that  this  indicfcment  is  bad. 
It  alleges  that   the   defendant  was  "gnilty   of 
corrupt  practices  against  the  form  of  the  statutes 
in  that  case  made  and  provided."  Now  what  corrupt 
practice  he  was  guilty  of,  it  does  not  condescend 
to  state.    There  are  a  great  number  of  corrupt 
practices,  one  of  which  is  a  felony,  and  others  are 
misdemeanours,  and,  if  the  objection  had  been  taken 
in  time,  it  was  a  fatal  objection,  and  was  so  held 
by  the  learned  Baron  in  other  cases  where  taken 
in  time.    It  is  contended  before  us  that  it  was 
not  fatal,  because  the  later  statute  has  repealed 
bribery  as  a  separate  offence  and  left  a  corrupt 
practice  as  the  only  offence  indictable  as  a  felony 
or  misdemeanour.    I  do  not  think  so.    It  appears 
to  me  that  where  the  statute  speaks  of  the  effect 
of  the  commission  of  a  corrupt  practice  and  how 
it  is  to  be  punished,  it  speaks  of  corrupt  practices 
under  a  general  name ;   as  you  might  speak  of  a 
felony  or  misdemeanour  as  including  a  number  of 
things  which  are  felonies  or  misdemeanours.    It 
is  a  nomen  generals,  and  you  must  still  say  what 
offence  you  mean  to  charge  a  man  with;  you 
must  state  which  of  the  known  offences  which 
are  here  clubbed  together  under  the  definition  of 
a  corrupt  practice  ynu  mean.    The  sections  which 
bear  upon  the  question  are  the  three  which  have 
been  discussed.  Sect.  6  of  26  &  27  Vict.  c.  29,  was 
the  first  of  importance.    The  effect  of  that  sec- 
tion, it  appears  to  me,  is  merely  to  enable  a  person 
who  prosecutes  on  behalf  of  the  Grown  to  charge 
bribery  and  undue  influence  in  general  terms,  and, 
without  specifying  all  the  facts  of  the  case,  to 
allege  that  the  defendant  was  guilty  of  one  of 
these  offences  which  are  included  under  the  head 
of  bribery  or  undue  influence.    Now,  sect.  58  of 
the  Act  of  1883  does  not  seem  to  me  to  have  such 
an  effect  as  to  dispense  with  the  necessity  for 
naming  the  particular  one  of  the  offences  which 
is  charged.    It  merely  enacts  that  sect.  6  of  the 
Act  of  1863  shall  extend  to  any  prosecution  or 
indictment  for  the  offence  of  any  corrupt  practice 
within  the  meaning  of  the  Act  of  1^3  in  like 
manner  as  if  such  offence  were  bribery  within  the 
meaning  of  the  Acts  of  1854  and  1863,  and  then, 
when  yon  come  to  look  back  to  sect.  6  of  the  Act 
of  1863,  yon  find  that  the  offence  is  to  be  charged 
as  bribery  or  undue  influence  (as  the  case  may 
require).    It  seems  to  me  that  these  words  "  as 
the  case  may  require "  were  meant  to  show  that 
the  Act  does  require  a  mention  of  the  particular 
sort  of  offence  with  which  the  defendant  is  to  be 
charged,  and  that  the  statute  clearly  meant  to 
say  that  this  was  necessary  is  shown  when  we 
compare  it  with  the  words  of  the  later  Act.    For 
sub-sect.  3  of  sect.  5  of  that  Act  says  that  where 
a  person  is  charged  with  a  corrupt  practice,  "  it 
shall  be  su£Scient  to  allege  that  the  person  charged 
was  guilty  of  an  illegal  practice,  pajmient,  em- 
ployment, or  hiring,  within  the  meaning  of  this 
Act,  as  the  case  may  he.*'    That  is  a  provision  to 
the  effect  that  the  person  may  be  charged  gene- 
rally with  an  illegal  practice,  payment,  employ- 
ment, or  hiring.    I  will  not  say  that  the  Legisla- 
ture did  not  mean  to  make  a  provision  so  general 
to  apply  to  felonies  and  misaemeanonrs ;  out  all 
I  will  say  is  that,  if  it  was  intended  to  apply  to 
felonies  and  misdemeanours,  words  have  not  been 
used  sufficient  to  show  that  such  was  the  inten- 
tion.   The  words  seem  to  me,  according  to  all  the 


ordinary  rules  of  construction,  to  show  that  where 
the  Le|2:islature  have  not  expresslv  provided  tbst 
general  words  may  be  used,  by  their  having  laid 
it  down  in  that  particular  instance,  they  intended 
to  exclude  the  use  of  general  words  in  the  other 
cases.  The  more  important  question,  and  par* 
ticularly  in  this  case,  is  whether  the  defect  in  the 
indictment  is  caused  by  verdict.  Now,  I  by  no 
means  say  I  have  made  up  my  mind  clearly  that 
if  the  jury  had  found  in  so  many  words  that  the 
defendant  was  guilty  of  bribery,  I  might  not  have 
held  that  such  finding  cured  the  insufficiency  of 
the  indictment.  I  am  inclined  to  think  that  I 
should  not  have  so  held,  because  the  indictment 
did  not  call  the  attention  of  the  defendant  to  that 
particular  offence.  Anyhow  that  is  not  what  the 
3ury  have  done.  What  they  did  find  was  that  the 
prisoner  was  guilty  of  corrupt  practices ;  and  it 
does  not  appear  sufficiently  from  the  verdict  what 
the  corrupt  practice  is  of  which  he  has  been  f  onnd 
guilty.  Lei  my  opinion  the  conviction  should  be 
quashed. 

Lord  OoLEBiDGB,  G.J.  —  In  this  case  John 
Stroulger  has  been  indicted  and  found  gailtv  of 
corrupt  practices  during  an  election  for  members 
of  Parliament  against  the  form  of  the  statutes  in 
that  case  made  and  provided.  That  is  the  incUci- 
ment,  and  the  question  is,  whether,  under  the 
circumstances  which  have  taken  place  since  he 
was  charged  upon  that  indictment,  a  conviction 
can  be  upheld.  It  is  important  to  consider,  it 
seems  to  me,  three  statutes  only.  Now,  the 
statute  45  & 46  Yict.  c.  51,  s.  3,  uses  these  words: 
"The  expression  'corrupt  practice,'  as  used  in 
this  Act,  means  any  of  the  following  offences— 
namely,  treating,  undue  infiuence  (as  defined  by 
this  Act),  and  bribery,  and  personation,  as  defined 
by  the  enactment  set  forth  in  part  3  of  the  third 
schedule  to  this  Act."  The  statute  uses  the 
word  "  means,"  not  the  word  "  includes."  There- 
fore the  strict  meaning  of  this  indictment  was 
that  the  prisoner  was  ^il^y  of  all  the  offences 
which  are  corrupt  practices,  for  the  word  is  used 
in  the  indictment  in  the  plural.  Therefore  it  most 
mean  two  at  least  out  of  the  three  offences  which  the 
words  "  corrupt  practices"  are  defined  by  the  Act  to 
mean.  He  has  been  found  guilty  in  the  terms  of 
the  indictment,  and  the  question  is,  whether  that 
is  sufficient.  Undoubtedly  I  am  of  opinion  that, 
had  the  obj^tion  been  taken  in  time  and  in  the 
proper  form,  the  objection  must  have  prevailed. 
Because,  it  having  been  pointed  out  that  two  of 
the  offences  are  misdemeanour?,  and  one  is  a 
felony,  and,  as  everyone  knows,  the  rights  of  a 
prisoner  vary  according  as  he  is  chargea  with  the 
commission  of  a  felony  or  a  misdemeanour.  The 
objection  must  have  prevailed,  because  the  in- 
dictment did  not  point  out  to  the  prisoner  with 
reasonable  certainty  what  was  the  offence  with 
which  he  was  charged.  Now,  it  has  been  held  by 
one  of  my  learned  brothers  that  it  would  have 
been  a  good  indictment  under  any  circumstances, 
because  sect.  6  of  the  Act  of  1863  enacts  that: 
"  In  any  indictment  or  information  for  bribery  or 
undue  infiuence,  it  shall  be  sufficient  to  alle||e 
that  the  defendant  was,  at  the  election  at  or  m 
connection  with  which  the  offence  is  intended  to 
be  alleged  to  have  been  committed,  guilty  of 
bribery,  or  undue  influence  (as  the  case  may 
require)."  That  is  to  sav,  that  he  may  be  charged 
in  general  terms,  and  the  58rd  section  of  the  Act 
of  1883  has  incorporated  sect.  6  of  the  earlier  Act 
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into  the  later  Act,  and  says  that  sect.  6  shall 
extend  to  the  offence  of  any  corrupt  practice 
under  the  later  Act.  Now,  I  am  of  opinion 
that  the  tnie  yiew  of  what  the  Legislature  have 
enacted  is  that,  in  indicting  any  person  for  a 
oorrnpt  practice  under  the  later  A  ot  it  i«  necessary 
to  state  in  the  general  that  he  has  been  gnilty  of 
hribery,  treating,  undue  influence,  or  personation, 
which  hare  been  made  offences  under  the  later 
Act.  That  may  be  stated  in  general  words,  and 
I  am  of  opinion  that  general  words  would  have 
done ;  but,  inasmuch  as  the  earlier  Act  has  said 
that  he  shall  be  indicted  for  bribery  or  undue 
influence  (as  the  case  may  require),  by  incor- 
porating thaJb  into  the  later  Act,  I  am  of 
opinion  you  must  give  the  same  effect  to  the 
words  "  as  the  case  may  require"  when  used 
in  the  later  Act  as  they  had  when  used  in  the 
earlier  Act.  I  therefore  think  that  in  the  present 
form  of  indictment  the  generality  is  too  ^eat,  and 
that,  if  objection  had  been  taken  to  it  in  time,  it 
would  have  been  fatal  at  common  law,  and  would 
not  have  been  cured  by  the  effect  of  sect.  6  of  the 
Act  of  1863.  Now,  it  is  familiar  to  us  that  there 
are  many  cases  in  which,  if  objection  were  taken  to 
the  indictment  at  the  proper  time,  it  would  have 
been  fatal,  but  that,  if  conviction  follows  before 
objection  is  taken,  the  defect  in  the  indictment  is 
cared  by  verdict.  With  regard  to  that,  I  cannot 
do  better  than  read  the  statement  referred  to  by 
Mr.  Mclntyre  of  Wms.  Saunders,  vol.  1,  p.  227, 
where,  in  a  note  to  the  case  of  Siennel  v.  Hogg,  he 
says,  with  reference  to  the  statute  4  Anne,  c.  16, 
8.  2:  ''In  order  to  ascertain  the  nature  of  the 
defects,  which  are  aided  after  a  judgment  by 
default  since  the  statute  of  Anne,  to  distinguish 
with  accuracy  between  such  imperfections  as  are 
eared  by  a  verdict  by  the  common  law,  and  those 
which  are  now  remedied  after  verdict  by  the 
several  statutes  of  jeofails.  With  respect  to  the 
former  case  it  is  to  be  observed,  that  where  there 
is  any  defect,  imperfection,  or  omission  in  any 
pleadmg,  whether  in  substance  or  form,  which 
would  have  been  a  fatal  objection  upon  demurrer ; 
yet  if  the  issue  joined  be  such  as  necessarily 
reouired  on  the  trial  proof  of  the  facts  so 
detectively  or  imperfectly  stated  or  omitted,  and 
without  which  it  is  not  to  be  presumed  that  either 
the  judge  would  direct  the  jury  to  give,  or  the 
jury  would  h&ye  given  the  verdict,  such  defect, 
imperfection,  or  omission,  is  cured  by  the  verdict 
by  the  commcm  law ;  or,  in  the  phrase  often  used 
upon  the  occasion,  such  defect  is  not  any  jeofail 
after  verdict*  But  when  there  was  any  aefect, 
omission,  or  imperfection,  though  in  form  only, 
in  some  collateral  parts  of  the  pleading,  that 
were  not  issue  between  the  parties,  so  that  there 
was  no  room  to  presume  that  the  defect  or 
omission  was  supplied  by  proof,  a  verdict  did  not 
core  them  by  the  common  law."  That  is  to  say, 
that  if  two  or  three  offences  are  charged  by  the 
use  of  general  words  in  an  indictment,  and  the 
prosecutor  is  not  put  to  his  election  and  the  case 
proceeds,  and  a  verdict  of  guilty  in  general  words 
IS  fonnd,  the  lury  shall  be  taken  to  have  found  a 
verdict  of  guilty  upon  that  charge  alone  upon  which 
the  judge  charged  them,  and  upon  which  alone 
they  would  be  justified  in  finding  a  veiKiiot. 
Therefore,  upon  the  principle  laid  down  in 
Wms.  Saanders,  I  am  of  opinion  that  this  man 
having  been  found  guilty  of  corrupt  practices, 
the  term  "  corrupt  practices  "  being  large  enough 
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to  include  the  offence  upon  which  he  really  was 
tried,  and  with  regard  to  which  the  evidence  was 
given,  and  to  which  the  jury  were  directed  and 
gave  their  verdict,  it  appears  to  me  that  all  the 
elements  necessary  to  sustain  an  indictment  after 
verdict,  which  indictment  would  not  have  been 
good  before  verdict,  are  here,  and,  therefore,  that 
this  conviotiou  must  be  affirmed. 

Conviction  affirmed. 

Solicitors  for  the  prosecution,  The  Solieitore  to 
the  Treasury, 

Solicitors  for  the  defendant,  Aldridge,  Thorn, 
and  Go,,  for  Jennings,  Ipswich. 


Thwrsda/y,  Jv/ne  24, 1886. 

(Before  Lord  Golebidgs,  C.J.,  Denman,  Fixld, 
Mathew,  and  Dat,  JJ.) 

Beg.  V,  Shubmer.  (a) 
Griminal  law  —  Evidence — Dying  depositions^^ 
Reasonable  notice  of  intention  to  take  statement 
— Omission  to  give  notice  in  writing — Admissi' 
hUUy  of  depositions  —  Condition  precedent-^ 
30  ^  31  Vict.  e.  35,  s,  6. 

The  depositions  of  a  deceased  witness  are  not  ad" 

missible  in  evidence  against  a  prisoner  under 

30  I*  31  Vict.  c.  35,  s,  6,  unless  it  he  proved  that 

ai  a  reasonable  time  previously  to  the  taking  of 

such  depositions,  the  prisoner  was  served  vrith  a 

written  notice  of  the  vntention  to  take  them. 

Whether  reasonable  notice  of  the  intention  to  take 

the  depositions  of  a  dying  witness  under  30  ^  31 

Vict.  c.  35,  s.  6,  has  been  given,  and  full  oppor* 

tunity  for  cross-exarmuUion  afforded,  is  a  ques» 

tion  for  the  judae  at  the  trial,  and  his  ruling 

thereon  will  not  be  questioned. 

Per  BoAf,  J.:    The  notice  of  iiUention  to  take  a 

statement  under  30  ^  31  Vict.  c.  35,  s.  6,  need 

not  be  in  writing. 

Case  reserved  for  the  consideration  of  the  court 

by  Hawkins,  J.,  from  which  it  appeared  that  the 

prisoner  was  tried  and  convictea  at  Swansea,  on 

the  21st  May  1886,  of  having  committed  a  rape 

upon  his  daughter,  Annie  Shurmer,  a  girl  aged 

between  fourteen  and  fifteen  years,  on  tbelOth 

Feb.  1886,  who  died  on  the  7th  March  following. 

On  the  part  of  the  prosecution  a  statement  on 

oath  of  the  deceased  girl,  purporting  to  be  taken 

on  the  20th  Feb.  last,  in  accordance  with  the 

provisions  of  the  statute  30  &  31  Vict.  c.  35,  s.  6,  (5) 

was  tendered  as  evidence  against  the  prisoner. 

(a)  Beported  by  B.  Ounnihoham  Glik,  Baq^  Barrliter-afr-Law. 

(6)  By  sect.  6  of  80  A  31  Vict.  o.  86,  after  redtlng 
that  by  the  17th  aeotion  of  11  A  12  Viot.  o.  42,  it  i«  per- 
mitted under  oertain  oiroanistanoes  to  read  in  eyidenoe 
on  the  trial  of  an  aooneed  person  the  deposition  taken 
in  aooordanoe  with  the  provisiona  of  the  said  Act  of  a 
witness  who  is  dead,  or  so  ill  as  to  be  unable  to  travel ; 
and  that  it  may  not  be  practicable  or  permisaible  to 
take,  in  aooordanoe  with  tne  provisionB  of  the  said  Act, 
the  examination  or  deposition  of  the  person  so  being  lU,  so 
as  to  make  the  same  available  as  eviaenoe  in  the  event  of 
his  or  her  death  before  the  trial  of  the  aocused  person 
.  .  .  .  Therefore,  whenever  it  shall  be  made  to  appear 
to  the  satisfaction  of  any  justice  of  the  peace  that  any 
person  danfrerously  ill,  and,  in  the  opinion  of  some 
registered  medical  practitioner,  not  likel:^  to  recover 
from  such  illness,  is  able  and  willing  to  nve  material 
information  relating  to  any  indictable  offence,  or  re- 
lating to  any  person  accused  of  any  such  offence,  and 
it  shall  not  be  practicable  for  any  justice  or  justices 
of  the  peace  to  ti^e  an  ezanunation  or  deposition  in 
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Objeotion  waa  made  to  it  by  the  prisoner's 
oonnael  on  two  grounds :  First,  that  there  was 
no  evidence  ''that  reasonable  notice  of  the  in- 
tention  to  take  snob  statement  "  had  been  served 
upon  the  prisoner  against  whom  it  was  proposed 
to  read  it ;  and  secondly,  that  there  was  no  proof 
that  the  prisoner  (although  he  was  present  when 
the  statement  was  made)  had  full  opp  ortunity  o 
cross-examining  the  deceased  girl  who  made  it.  In 
all  other  respects  the  statement  was  dulv  and 
regularly  taken  so  as  to  be  admissible  in  evidence 
against  the  prisoner. 

Neither  the  magistrate  nor  his  clerk  was 
present  at  the  assizes,  but  a  police-sergeant, 
Thomas  Williams,  proved  that  he  arrested  the 
prisoner  on  Thursday,  the  18th  Feb.,  on  two 
charges  of  rape  on  his  daughter  Annie,  on  the 
10th  and  11th  Feb.  That  prisoner  was  taken  to 
the  police-station,  where  he  was  detained  in 
custody  until  the  20th  Feb.,  when,  the  girl  being 
then  very  ill  in  her  father's  house,  it  was  determined 
to  take  her  statement  there  under  the  statute 
above  mentioned.  That  the  police-sergeant  on 
this  latter  day  took  the  prisoner  from  the  police 
station  to  the  house,  telling  him  that  he  was 
taken  there  for  the  purpose  of  taking  Annie's 
statement,  to  which  he  said  nothing.  That  he 
was  taken  into  the  room,  where  were  present 
the  magistrate,  his  clerk,  and  Annie.  That 
Annie  was  then  in  prisoner's  presence  told  by  the 
derk  that  they  had  come  to  take  her  statement 
in  writing.  That  she  was  duly  sworn  and  made 
her  statement,  which  was  written  down  by  the 
olerk.  That  it  was  afterwards  read  over  to  and 
sijped  by  her.  That  during  the  whole  time  the 
prisoner  was  present,  and  could  see  and  hear  all 
thiftt  took  place.  That  nothing  was  said  to  the 
prisoner. 

The  prisoner  elected  to  give  evidence  under  the 
Criminal  Law  Amendment  Act,  and  stated  that 
he  was  not  allowed  to  ask  the  girl  questions,  that 
he  was  going  to  do  so,  but  was  stopped  by  the 
magistrate,  and  "did  not  trouble  to  say 
anything  afterwards;"  and,  he  added,  ''I  had 
begun  to  speak — ^I  was  going  to  get  up— -I  was 
going  to  say  don't  make  her  tell  any  more  lies." 
The  prisoner  also  swore  that  he  did  not  know  he 
had  a  right  to  put  questions.  On  this  Sergeant 
Williams  was  recalled,  and  stated  that  it  was 
untrue  that  the  prisoner  was  prevented  from 
saying  anything,  as  alleged  by  him. 

Hawkins,  J.,  in  stating  the  case,  said  he  did 
not  believe  the  prisoner's  statement  that  he  was  not 
allowed  to  ask,  or  was  in  any  way  prevented  from 
asking,  the  girl  questions,  or  that  ne  was  stopped 


aooordanoe  with  the  pTOviaionfl  of  the  said  Aot  of  the 
person  so  bein^  ill,  it  shall  be  lawfal  for  the  said  jnstioe 
to  take  in  writing  the  statement  on  oath  or  affirmation 
of  snoh  person  so  being  ill  ...  .  and  if  afterwards, 
npon  the  trial  of  any  offender  or  offenoe  to  whioh  the 
same  may  relate,  the  person  who  made  the  same  statement 
shall  be  proved  to  be  dead  ....  it  shall  be  lawful 
to  read  snch  statement  in  evidence,  either  for  or  against 
the  aconsed,  without  further  proof  thereof,  if  the  same 
purports  to  be  signed  by  the  justice  hv  or  before  whom 
it  purports  to  be  taken,  and  provided  tt  he  proved  to  the 
eMxtfaction  of  the  court  that  reaeonable  notiee  of  the 
intention  to  take  such  statement  hcu  been  served  vpon  the 
person  (whether  prosecutor  or  accused)  against  whom  it 
IS  proposed  to  be  read  in  evidence,  and  that  such  person, 
or  nis  counsel  or  attorney,  had  or  might  have  haa,  if  he 
hod  chosen  to  be  present,  full  opportunity  of  croas- 
ezamining  the  deceased  person  who  made  the  same. 


1 


by  the  magistrate,  or  that  he  did  not  know  that 
he  had  a  right  to  put  questions  to  her. 

As  to  the  first  objection,  the  answer  on  the  part 
of  the  Crown  was  that  the  prisoner,  being  in 
custody  on  the  charge  upon  wnich  he  was  sabse- 
qnently  tried,  and  present  when  the  statement 
was  taken,  no  notice  of  the  intention  to  take  it 
was  necessary;  the  object  of  the  statute  in 
requiring  notice  being  only  to  give  the  person  to  be 
affected  by  the  statement  an  opportunity  of  being 
present,  as  in  this  case  he  was.  Moreover,  the 
prisoner  had,  in  fact,  notice  of  the  intention  to 
take  such  statement,  inasmuch  as  Police-Serseant 
Williams  told  him  expressly  that  he  was  being 
taken  to  the  house  for  the  purpose  of  taking  it^ 
and  although  the  6th  section  requires  notice  to 
be  served  upon  the  person  against  whom  it  is 
proposed  to  be  react  in  evidence,  it  is  not  in 
words  required  to  be  in  writing,  and  therefore 
a  verbal  notice  was  sufficient.  The  7th  section  (a) 
points  to  the  object  for  which  notice  is  required, 
viz.,  that  the  accused  may  have  the  opportunitj 
of  being  present. 

The  Teamed  jud^  found  that :  *'  If  such  notice 
as  is  mentioned  m  sect.  6  was  essential  to  the 
admissibility  of  the  statement,  and  if  verbal 
notice  is  sufficient,  then  it  must  ■  be  taken  to 
have  been  proved  to  my  satisfaction  that  reason- 
able notice  of  the  intention  to  take  such  state- 
ment was  served  on  the  prisoner  before  the 
statement  was  taken." 

As  to  the  second  objection,  the  answer  on  the 
part  of  the  Crown  was  that  it  is  not  neoessaiy 
that  a  prisoner  should  be  invited  to  cross-examine 
or  be  told  in  words  that  he  has  a  right  to  do  so;  that 
the  prisoner  knew  that  he  was  in  custody  unm 
the  charge  touching  which  the  deceased  made  oer 
statement ;  that  he  was  taken  into  her  presence 
for  the  express  purpose  of  hearing  it  made;  that 
he  was  actually  present  and  heard  it  made  from 
be^ninff  to  end,  and  must  be  taken,  without 
being  told  bo  in  words,  to  know  what  his  right 
was. 

The  learned  judge  found  that :  "  If  there  was 
any  evidence  upon  whioh  I  could  le^ly  find  that 
the  prisoner  had  full  opportnmty  of  cross- 
examining  the  deceased  girl,  I  must  be  taken  so 
to  have  found;"  and  admitted  the  statement* 
reserving  the  question  whether,  upon  either  of 
the  above-mentioned  objections,  the  statement  was 
inadmissible  in  evidence. 

Marchant  WiUiams^  on  behalf  of  the  prosecu- 
tion, contended  that  notice  was  actually  given  to 
the  prisoner  of  the  intention  to  take  the  state- 
ment, because  he  was  told  he  was  being  taken 
for  that  purpose ;  and  the  object  of  sect.  7  of 
SO  &  81  Yict.  c.  85  being  to  secure  the  presence  of 
the  prisoner  when  the  statement  was  made,  the 
notice  so  given  was  sufficient.  That  the  word 
*'  served,"  in  sect.  7,  applied  to  a  prisoner  in  gad 
who  the  prosecutor  was  unable  to  give  notice  to, 
except   by   procuring   the  service   of  a  written 

(a)  By  sect.  7  of  90  A  81  Vict.  c.  85,  it  ia  enacted  that: 
Whenever  a  prisoner  in  actual  custody  shall  have  served, 
or  shall  have  received  notice  of  an  intention  to  take  sueh 
statement  as  hereinbefore  mentioned^  the  judge  or 
justice  of  the  peace  by  whom  the  pnsoner  was  com- 
mitted, or  the  visiting  justices  of  the  prison  in  whioh 
he  is  confined,  may,  by  an  order  in  writing,  direct  tiie 
gaoler  having  the  custody  of  the  prisoner  to  convey  hia 
to  the  place  mentioned  in  the  said  notice  for  the  puipose 
of  being  present  at  tiie  takin|r  of  the  statement;  aod 
snoh  gaoler  shall  oonvey  the  pnsoner  aooordingly. 
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notice  upon  him,  while  the  word  *' received'' 
applied  io  the  case  where,  thouvh  written  notice 
WM  not  giyen,  it  was  proved  tnat  the  prisoner 
had  in  fact  received  notice.  [Lord  Goleridgs, 
G.J. — ^Does  not  sect.  7  merely  explain  sect.  6  P 
How  can  yon  narrow  the  meaning  of  the  word 
**  served,*'  in  sect.  6,  by  reference  to  sect.  7P 
Dtmujx,  J.  — Do  not  the  nse  of  the  words 
"  mentioned  in  the  said  notice,"  in  sect.  7,  refer 
to  a  written  notice  P]  The  place  to  which  the 
prisoner  was  being  taken  was  mentioned  in  the 
verbal  notice,  and  the  object  of  the  Act  was 
effected ;  therefore  the  statement  was  admissible. 
He  was  noc  reqnired  by  the  conrt  to  argne  the 
second  point  raised  by  the  case. 

No  one  appeared  on  behalf  of  the  prisoner. 

Dat,  J. — In  this  case  I  differ  from  my  learned 
brothers  with  great  distrust.  The  question  which 
arises  is  as  to  whether  a  deposition  made  by  a 
deceased  person  was  admissible  in  evidence.  Two 
objections  have  been  taken  to  it :  one,  that  notice 
in  writing  of  the  intention  to  take  such  deposi- 
tion was  not  given  to  the  prisoner ;  and  the  other, 
that  it  did  not  anpear  from  the  evidence  that  the 
prisoner  had  haa  sufficient  opportunity  of  cross- 
examining  the  witness  upon  such  deposition. 
Now,  I  tnink,  there  is  no  difference  in  opinion 
among  us  as  to  the  second  question.  The  question 
being  whether  the  prisoner  undoubtedly  being 
present,  and  having  the  opportunity  of  putting 
(mestions  if  he  wanted  to  do  so,  and  tne  only 
objection  to  the  sufficiency  of  his  opportunity 
being  that  he  was  not  told  that  he  coula  ask  ques- 
tions, in  my  opinion  it  is  not  necessary  to  tell  a 
prisoner  that  ne  may  ask  questions.  If  he  has 
oad,  in  &ct,  full  opportunity  of  doinp  so,  and  as 
here  knew  that  he  could  ask  questions,  in  my 
opinion,  he  has  had  full  opportunity,  and  it  would 
be  idle  to  hold  that  he  must  also  be  told  that  he 
may  ask  questions.  As  to  the  first  question,  the 
Act  of  Parliament  says  that  notice  shall  be  served 
upon  the  prisoner  of  the  intention  to  take  the 
depositions,  and  sect.  6  provides  that  when  such 
dqxwitions  have   been  taken,  and   it   shall  be 

E roved  that  the  witness  cannot  be  present,  it  shall 
e  lawful  to  re^d  such  statement  in  evidence, 
provided  it  be  proved  to  the  satisfaction  of  the 
court  that  reasonable  notice  of  the  intention  to 
take  such  statement  has  been  served  upon  the 
person  against  whom  it  is  proposed  to  be  read  in 
evidence.  The  object,  of  course,  is  to  enable  the 
person  about  to  he  charged  with  an  offence  to 
attend  at  the  place  and  time  when  and  where  the 
depositions  are  to  be  taken,  and  to  enablo  him  to 
secure  such  assistance  as  he  requires  in  order  to 
potect  his  interests.  The  object  of  the  statute 
u  to^  secure  the  evidence  of  the  person  who  is  in 
a  dying  condition  in  furtherance  of  justice.  Now, 
in  the  present  case,  there  is  no  question  as  to  the 
prisoner's  being  there  at  the  time  and  place  when 
and  where  these  depositions  were  taken,  and  he 
did  not  reouire  that  he  should  be  allowed  to 
obtain  an^r  inrther  protection,  nor  does  it  appear 
that  the  justice  of  the  case  was  in  any  way 
affected  by  notice  in  writing  not  having  been 
given.  A  notice  was  given  to  him  by  the  sergeant 
ol  police,  who  gave  nim  full  notice  of  the  inten- 
tion of  his  being  taken  to  the  girl.  He  did  not 
object,  but  goes  there  having  a  knowledge  of  the 
i^Mon  for  his  going.  It  seems  to  me,  therefore, 
that  the  object  of  Sbe  statute  was  attained.    If 


the  words  in  the  statute  had  been  "written  notice," 
whether  the  object  of  the  statute  hful  been  attained 
or  not,  I  should  have  held  otherwise  than  I  do. 
But  the  statute  uses  the  word  '*  served."  Now,  the 
word  "  served "  is  a  word  of  doubtful  meaning. 
It  may  mean  "  served  orally,"  if  the  message  is  an 
oral  message,  as  well  as  served  "  by  a  written  in- 
strument" when  it  is  a  written  instrument  which 
has  to  be  served.  Many  notices,  in  my  judgment, 
may  be  served  orally  just  as  well  as  by  a  written 
document.  The  suggestion  on  behalf  of  the 
prisoner  is  that  the  statute  contemplates  a 
written  notice  only.  It  seems  to  me  that,  if  suffi- 
cient notice  is  given,  that  notice  is  served, 
whether  it  was  a  written  notice  or  not,  and  if  it 
was  reasonable  notice,  then  the  deposition  is 
admissible  in  evidence.  Sect.  7  provides  for  the 
machinery  of  securing  the  attendance  of  a 
prisoner  who  is  in  gam,  and  provides  that  the 
persons  therein  named  may  direct  the  gaoler 
naving  the  custody  of  the  prisoner  to  convey  him 
to  the  place  mentioned  in  the  notice  where  notice 
has  been  served  or  received.  Where  a  notice 
has  been  served  or  received  the  magistrate  may 
make  an  order  in  writing.  That  order  has  to  be 
in  writing,  but  the  statute  does  not  say  the  notice 
is  to  be  in  writing,  and,  in  my  opinion,  where  the 
statute  uses  the  word  "writing"  it  means  a 
writing ;  but  when  it  does  not  use  it,  it  does  not 
mean  a  writing.  There  may  be  circumstances  of 
emergency  where  notice  in  writing  cannot^  be 
given,  and  therefore  it  is  that,  in  my  opinion, 
the  statute  does  not  require  that  the  notice 
should  be  in  writing.  In  my  opinion,  this  state- 
ment was  admissible,  and  the  conviction  should  be 
affirmed. 

Lord  GoiiBRiDGE,    G.J. — ^My  learned   brothers 
are  desirous  that  I  should  deliver  judgment  on 
their  behalf  as  well  as  my  own.      We  are  sorry 
that  we  should  feel  obliged  to  differ  with  my 
learned   brother   Day.      I    may    say,  speaking, 
however,  only  for  myself,  that  with  a  great  many 
of  the  general  observations  of  my  learned  brother 
I  entirely  concur,  and  I  agree  that  there  is  no 
particular  objection  to  the  notice  being  verbal. 
But  the  question  here  is,  what  has  been  enacted 
by  this  Act  of  Parliament  P    I  have  been  always 
anxious  in  construing  an  Act  of  Parliament  to 
find  out  what  the  Act  really  does  say,  and  to 
hold  that  it  does  say  it,  and  not  to  import  ai^- 
thing  which  I  may  think  would  be  better   by 
straining  the  words  of  statutes.    The  two  points 
taken  here  are — ^and  I  will  deal  with  the  second 
first — secondlyi  that  there  was  no  proof  that  the 
prisoner  had  full  opportunity  of  cross-examininc: 
the  witness ;  and,  as  to  this,  we  are  all  agreed  that 
there    was  full   opportunity  for  his  so    doing. 
The  first  question  is  that  there  was  no  evidence 
that  reasonable  notice  of  the  intention  to  take 
the  statement  had  been  served  upon  the  prisoner. 
If  either  of  the  objections  taken  could  Imve  been 
sustained,  this  conviction  ought   not  to  stand. 
With   regard  to  the   second,  I  conceive  that 
it  may  be  that  in  certain  cases  fuller  provi- 
sion might  be  required;  but  here  we  are  deal- 
ing  with   the    words    of    the    learned    judge, 
who  has  in  fact  lound  "  that  the  prisoner  had  full 
opportunity   of    cross-examining    the  deceased 
gifl."      Wnen   we    consider   the    much    better 
opportunity  of  judging  whether  there  was  full 
opportunity  given  that  the  learned  judge  had, 
^o  saw  the  witnesses,  we  ought  not  to  differ 
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from  tbe  conclusion  at  which  he  has  arriyed. 
We  do  not,  therefore,  feel  prepared  to  differ  from 
the  plain  view  he  took  that  there  was  the  fall 
opportunity  for  cross-examining  given  the 
prisoner  which  is  required  by  the  statute.  Now, 
as  to  the  other  point :  by  the  words  of  the  statute, 
which  are  contained  in  a  proyiso  to  sect.  6,  the 
depositiofti  is  not  to  be  read  unless  "  it  be  proved 
to  the  satisfaction  of  the  court  that  reasonable 
notice  of  the  intention  to  take  such  statement  has 
been  served  upon  the  person  against  whom  it  is 
proposed  to  be  read  in  evidence.  And  those  are 
not  the  only  words  which  are  important,  because, 
that  being  the  condition  precedent  with  which 
We  have  to  deal,  it  is  important  to  see  bj3r  reference 
to  sect.  7  what  sort  of  a  notice  it  is  which  is 
intended  by  sect.  6 — whether  that  section  means 
an  oral  notice,  which,  according  to  the  ordinary 
meaning  of  words,  cannot  be  "served,"  or 
means  a  written  notice,  which,  accordina:  to  the 
ordinary  meaning  of  words,  can  be  "  served."  The 
section  assumes  that  the  prisoner  has  been  served 
or  has  received  notice  of  the  intention  to  take 
the  statement,  and  where  the  notice  has  been 
served  or  received,  the  justice  of  the  peace  or 
visiting  justices  may, "  by  an  order  in  writing, 
direct  the  gaoler  hH.ving  the  custody  of  the 
prisoner  to  convejr  him  to  the  place  mentioned  in 
the  said  notice  for  the  purpose  of  being  present 
at  the  taking  of  the  statement."  Now,  what  is 
the  primd  facie  meaning  of  that  P  What  would 
any  man  conclude,  if  that  section  stood  alone, 
with  regard  to  the  notice  as  to  which  the  justice 
is  to  make  an  order  as  to  the  place  mentioned  in 
it.  He  would  clearly  understand  that  a  written 
notice  was  meant,  and  that  throws  considerable 
light  upon  what  the  word  "served"  means  when 
used  in  sect.  6,  and  it  makes  it  much  more 
reasonable  to  assume  that  the  word"  served  "  means 
that  which  anyone,  if  sect.  7  stood  alone,  would 
assume  was  a  written  notice.  It  is  true  you  may 
^ve  a  notice  written  or  oral ;  but  the  word  here 
18,  not  **  piven  "  but  "  served."  And  the  question 
is,  what  m  this  Act  of  Parliament  does  the  word 
'*  served  "  really  imply  P  In  my  j  udgment,  on  the 
whole,  it  implies  it  is  to  be  a  written  notice. 
There  are  many  reasons  why  it  should  be  a 
written  notice,  for  the  power  to  read  the  state- 
ment is  something  beyond  the  common  law. 
Another  reason  is  that,  if  it  is  not  in  writing,  the 
magistrate,  who  has  to  make  an  order  for  the 
conveyance  of  the  prisoner  to  the  place  men- 
tioned, in  the  notice,  would  have  to  take  evidence 
as  to  what  had  passed  when  the  oral  communi- 
cation was  made.  The  objection  here  is  a 
technical  one,  but  it  may  sometimes  be  a  very 
important  one;  and  I  am  clearly  of  opinion  that 
it  IS  a  condition  precedent  to  the  reading  of 
depositions  taken  under  this  Act  that  notice  in 
writing  of  the  intention  to  take  such  depositions 
should  have  been  properly  given. 

Solicitor  for  the  prosecution,  0,  Ma/yor  Cooke, 
for  E,  O.  Daviea,  Criokhowell. 
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COURT   OF   APPEAL. 

Monday,  May  17, 1886. 

(Before  Cotton,  Lindley,  and  Lopes,  L. JJ.) 

Wimbledon   Local   Boabd  v.  Cboydon  Bubjli 
Sanitaby  Auihobity.  (a) 

APPEAL  PBOM  THE   CHANCEBY  DIVISION. 

Public  HeaUh  Act  1875  (38  ^  39  Viet,  c  55), ».  83 
— Worha  for  eewage  purpoeee — Worke  ofrimde 
dietrict. 

By  sect.  32  o/ the PtMie  Health  Act  1875, "a  local 
authority  shall,  three  months  ai  least  before  camr 
mendng  the  construction  or  extension  of  any 
sewer  or  other  voorksfor  sewage  purposes  ioiikoni 
their  district,  give  notice  of  the  intended  wori" 
in  manner  therein  mentioned. 

The  defendants  had  some  sewage  works  on  ike  bank 
of  the  river  Wandle. 

The  effluent  water  from  these  works  was  carried 
away  by  a  drain,  which  passed  through  the  flam- 
tiffs*  sewage  farm  and  discharged  itself  iiUo  a 
piece  of  water  called  the  Western  Fool,  whiek 
communicated  with  the  river  by  means  of  a  duios, 
and,  becoming  narrower,  ultimaiely  formed  a 
backwater  into  the  river,  into  which  it  discharged 
ilself  lower  down  the  stream.  Into  this  bach 
water  the  effluent  water  from  the  plaintiff^  sewsge 
farm  was  discharged. 

The  bottom  of  the  Western  Pool  being  uneven, 
sewage  fungus  collected  there  and  caused  a 
nuisance. 

The  freeholder  qf  the  pool  commenced  proceedings 
in  respect  qf  tJhe  nuisance,  which  were  comprO' 
mised,  the  d^endants  a^eeing  with  him  to  deanes 
the  pool  and  cement  the  bottom  of  it.  The  pool 
was  entirely  out  of  the  defendants*  district  amd 
partly  within  the  plaintiffs*  district. 

The  defendants  commenced  their  operations  without 
giving  any  notice  under  sect.  32. 

Held  {reversing  the  decision  of  Norths  J.),  that  ike 
works  were  wUhin  the  section* 

The  defendants,  the  Croydon  Rural  Sanitaiy 
Authority,  on  the  22nd  Oct.  1881  gave  notice, 
under  sect.  32  of  the  Public  Health  Act  1875,  to 
the  Wimbledon  Local  Board  and  others,  of  the 
intention  of  the  defendants  to  oommenoe  the  oon- 
stmotion  of  sewage  works  without  their  owa 
district.  No  objection  being  taken  to  the  works, 
the  Local  Gk)yemment  Board  sanctioned  a  loan 
for  carrying  them  out.  A  part  of  the  scheme  was 
to  carry  a  sewer  from  sewage  works  higher  vp 
the  river  through  land  foiming  the  site  of  a 
sewage  form  belonging  to  the  pUintifEs,  and  on 
the  13th  March  18^3  the  plaintiifs,  for  a  considera- 
tion, granted  to  the  defendants  the  right  to  main- 
tain and  use  this  sewer,  which  was  specified  on  a 
plan.  The  sew^  passed  into  a  pool  called  the 
*'  Western  Pool,''  which  communicated  with  the 
river  Wandle,  and  the  defendants  passed  throng 
it  the  effluent  water  from  the  sewage  works 
occupied  by  them  higher  up  the  river. 

The  Western  Pool  communicated  with  the 
river  by  means  of  a  sluice,  and,  becoming  nar- 
rower, ultimately  formed  a  backwater  into  the 
river,  into  which  it  discharged  itself  lower  doim 

(a)B^ported  by  Frahk  Evahb,  Esq.,  BmlrtM^cA-lAw. 
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the  stream.    Into  this  backwater  the   eflSnent 
water  from  the  plaintiffs*  works  was  discharged. 

In  1882  Selous,  who  was  the  owner  of  the  land 
forming  the  site  of  the  Western  Pool,  and  S^er, 
who  was  his  tenant,  brought  an  action  against 
the  plaintiffs,  and  another  action  against  the 
defendants,  to  prevent  the  pollution  of  the  pool. 

These  actions  were  consolidated  by  order,  and 
on  the  12th  Jan.  1885  Denman,  J.  gave  jad^ent 
restraining  the  defendants  (the  Croydon  Board) 
from  farther  polluting  the  Western  Pool  by  dis- 
char^ng  sewage  matter  into  it,  contrary  to  the 
provisions  of  sect.  17  of  the  Public  Health  Act 
1875. 

The  defendants  brought  an  appeal  from  this 
decision,  but  before  it  was  heard  a  compromise 
was  come  to  between  them  and  Selous  and  Syer, 
by  which  it  was  agreed  that  the  injunction 
against  the  defendants  should  be  dissolved,  the 
defendants  undertaking  to  clean  out  and  level  the 
bottom  of  the  Western  Pool,  which  was  very 
irregular  and  full  of  holes,  and  make  a  concrete 
bottom  to  it,  so  that  the  accumulations  of  sewage 
fongus  which  had  been  complained  of  in  the 
action  might  be  prevented.  Before  putting  down 
the  concrete  bottom  it  was  necessary  to  let  the 
water  out  of  the  Western  Pool,  and  on  the  6th 
April  1886  the  engineer  of  the  defendants,  without 
any  notice  being  given  under  sect.  82  of  the  Act, 
put  a  temporary  dam  across  the  upper  part  of  the 
western  Pool,  and  another  at  the  lower  end,  and 
made  a  ditch,  leading  from  the  Western  Pool 
above  the  upper  dam,  and  carrying  o£E  the  water 
from  the  upper  part  by  means  of  a  temporary 
wooden  trough,  supported  by  piles  and  crossing 
the  lower  part  of  the  Western  Pool,  and  discharg* 
ing  below  the  lower  dam.  The  water  between  the 
two  dams  was  then  pumped  out. 

The  Western  Pool  was  partly  within  the  Wim- 
bledon district  and  partly  within  the  district  of 
the  Wandsworth  Board,  but  no  part  of  it  was 
within  the  Croydon  district. 

llie  Wimbledon  Board  and  the  overseers  of  the 
parish  of  Wimbledon,  on  the  22nd  April  1886, 
commenced  the  present  action  against  the  Croy- 
don Board,  claiming  aL.  injunction  to  restram 
them  "  from  commencing  or  proceeding  with  any 
works  for  sewage  ]}urposes  in  and  upon  the 
Western  Pool  of  tne  river  Wandle,  or  any  place 
without  their  district  and  within  the  parish  of 
Wimbledon,  contrary  to  the  provisions  of  sects. 
32  and  33  of  38  <&  39  Yict.  c.  &5,"  and  damages. 

On  the  following  day  the  plaintiffs  obtained  an 
ee  jKifie  injunction  till  the  28th  AprO,  and  on  that 
day  Mathew,  J.,  sitting  for  Pearson,  J.,  continued 
the  injunction  till  the  5th  May  or  further  order. 

The  defendants  gave  notice  for  the  4th  May  of 
a  motion  to  discharge  the  injunction,  as  having 
been  obtained  by  misrepresentation  and  suppres- 
sion of  facts.  The  cross-applications  to  continue 
the  injunction  and  to  disclmrge  it  came  on  before 
Korth,  J.  on  the  7th  May  1886. 

There  was  evidence  that  a  portion  of  the  up])er 
dam  had  originally  rested  on  the  land  of  the  piain- 
tiS  board,  but  tha^  before  the  ex  parU  injunction 
was  obtained  this  part  of  the  dam  had  been 
removed,  and  that  no  trespass  then  existed. 

JBaadlffeUB  for  the  plaintifEs.— The  works  are 
ttdv  to  injure  the  plaintiffiB,  and  they  are  en- 
titled, under  sect.  83  of  the  Public  Health  Act 
1875  (38  &  39  Yict.  c.  55),  to  have  an  inquiry  by 


the  Local  Grovemment  Boiird.  As  the  defendants 
have  not  complied  with  sect.  32  of  the  Act,  they 
ought  to  be  restrained  from  proceeding  with  the 
works.  It  is  irregular  to  issue  a  cross-notice 
like  that  given  by  the  defendants,  for  the  injunc- 
tion would  expire  itself;  the  defendants'  motion 
ought  therefore  to  be  dismissed  with  costs : 

BoUon  V.  London  8ehool  Board,  38  L.  T.  Bep.  N.  S, 
277  i  7  Ch.  Div.  706. 

Higains,  Q.C.  and  John  Hendenon  for  the 
defendants.-^The  work  in  course  of  construction 
by  the  defendants  is  not  *'  the  construction  or  ex« 
tension  of  any  sewer  or  other  work  for  sewage 

furposes,"  within  the  meaning  of  sect.  "32  of  the 
'ublic  Health  Act  1875.  The  defendants  are 
merely  cleaning  out  and  repairing  an  existing 
sewer,  and  to  such  onerations  the  sanction  of  the 
Local  Qovemment  Board  under  sect.  33  is  not 
required.  If  what  the  defendants  are  doin^  is  a 
sewage  work,  it  is  only  auxiliarv  to  their  on^^inal 
scheme,  of  which  notice  has  been  duly  given. 
Uberrima  fide$  is  required  on  making  an  applica- 
tion for  an  expofrte  mjunction : 

DalglUh  v.  Jcurvie,  15  L.  T.  Bep.  0.  8.  841  j  2]Cae.  * 
G.  281, 248. 

As  misrepresentation  was  employed  in  obtaining 
the  e»  parte  injunction,  the  defendants  are  right 
in  applying  to  nave  it  discharged. 

BaxiHgette  replied. 

KoBTH,  J. — I  think  Mr.  Basalgette  has  said 
everything  that  could  be  said  on  behalf  of  the 
plaintijQEs,  but,  in  my  opinion,  this  case  fails.  It 
appears  that  in  1881  certain  works  were  in  con* 
templation.  The  prcmer  notices  under  the  Act 
were  given  by  the  defendants,  and  in  pursuance 
of  the  arrangements  consequent  on  such  notices, 
an  outfall  sewer  or  carrier  was  made  by  the 
defendants,  extending,  for  a  considerable  distance 
through  land  in  the  district  of  the  Wimbledon 
Looal  Board,  down  to  what  has  been  caUed  the 
Western  Pool  upon  the  river  Wandle.  Those 
works  were  completed  within  ayear — ^by  Oct.  1882. 
From  that  time  down  to  the  middle  of  the  year 
1885  that  sewer  was  in  full  and  complete  use,  and 
the  sewage  water  was  carried  through  it  and 
discluurged  into  the  Western  Pool  upon  the 
Wandle.  That  was  done  through  the  sewer,  and 
for  that  the  plaintiffs  had  been  paid.  I  do  not 
forget  the  susgestion  that  the  plamtiffs  could  not 
give  any  right  to  the  defendants  to  discharge 
the  sewage  that  passed  through  that  sewer  or 
carrier  into  the  pool  bejrond  the  limits  of  the 
defendants'  and  tne  plaintiffs'  property ;  but  what 
was  contemplated  wnen  that  sewer  was  made  was 
that  the  sewage  would  be  carried  through  the 
sewer,  and  that  it  would  be  discharged  at  the 
further  end  of  it  into  what  was  immediately 
outside  the  sewer,  because  the  sewer  was  simplv 
made  with  the  object  of  carrying  matter  throug^n 
it,  and  discharging  it  at  the  end  further  from  uud 
plaintiffs'  property.  So  far,  therefore,  as  the 
plaintiffs  could  give  authority  to  make  and  use 
that  sewer  for  the  purposes  for  which  it  was  made, 
that  was  done.  Of  course,  as  the  persons  who 
were  the  crwners  of  the  Western  Pool  were  not 
parties  to  the  arrangement,  their  rights  were 
absolutely  and  entirely  unaffected  by  anything 
done  at  that  time  between  the  plainti&  and  the 
defendants.  The  sewer  was  completed,  and  it 
afterwards  turned  out  that  the  sewa«^  carried 
through  it  was  not  sufficiently  purified,  but  that 
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the  matter  discharged  was  snoh  as  to  giye  good 
eround  of  complaint  on  the  part  of  the  owner  of 
the  pool  into  which  for  two  and  a  half  ^ears  it  had 
been  discharged.  He  took  proceedmgs  which 
resnlted  in  an  injunction  being  obtained  to 
restrain  the  farther  discharge  by  the  defendants, 
through  that  sewer,  of  sewage  matter  into  the 
pool.  The  nuisance  seems  to  have  arisen  from 
the  fact  that  the  bottom  of  the  pool  into  which 
the  sewage  was  discharged  was  very  uneven.  It 
was  in  very  large  ridges  and  furrows — or  hiUs 
and  valleys  perhaps  would  be  a  better  description 
-Hud  the  deposit  of  the  sewage  matter  in  these 
hollows  naturally  prevented  it  getting  away,  and 
tended  to  cause  a  nuisance.  In  consequence  of 
something  which  took  place  pendinjo^  an  appeal 
from  the  decision  upon  which  the  injunction  was 
granted,  the  plaintifEs  in  that  action  and  the 
present  defendants  put  their  heads  together,  and  an 
arrangement  was  arrived  at,  that  the  defendants 
should  be  allowed  to  continue  to  discharge  their 
effluent  water  into  the  pool,  subject  to  their 
making  such  an  arrangement  as  to  prevent  the 
nuisance  which  had  arisen  there  continuing 
to  exist,  or,  in  other  words,  that  the  state  of 
things  which  had  continued  for  two  and  a  half 
years  should  be  allowed  to  go  on  exactly  as  it  had 
done  before  if  the  defendants  would  do  something 
on  the  land  of  Mr.  Selous,  the  plaintiff  in  that 
action,  which  would  prevent  the  deposit  of  sewsbge 
matter  therein  passing.  In  other  words,  the 
state  of  things  existing  down  to  that  time  was  to 
be  allowed  to  continue,  notwithstanding  the 
injunction,  on  the  condition  that  the  defendants 
would  level  the  bottom  of  the  pond  or  pool. 
Steps  were  taken  to  carry  that  out,  and  in  the 
course  of  the  present  spring  it  was  being  done. 
Early  in  April  the  first  communication  to^  place 
between  the  plaintiffs  and  the  defendants,  and 
that  was  consequent  upon  the  def  endimts  havinsr 
done  this.  To  put  the  concrete  at  the  bottom  of 
the  pool  it  was  necessary  to  get  the  water  out. 
There  was  a  stream  passing  through  it.  That 
could  not  be  stopped,  and  therefore  the  only  way 
to  get  the  water  out,  so  as  to  get  to  the  bottom  of 
the  pool  was  to  out  a  dam  at  each  end  of  the 
pool,  pump  out  the  water,  and  allow  the  stream  to 
continue  to  flow,  not  through  the  pool,  but 
through  a  trough  continued  across  the  site  of  the 
pool  and  below  the  lower  dam,  WhUe  that  was 
going  on  the  plaintiffs  complained.  It  was  sug- 
gested that  tnere  was  some  trespass,  and  that 
the  dam  put  across  the  upper  end  of  the  pool, 
and  the  trough  which  was  carried  from  it,  to  some 
slight  extent  rested  upon  the  plaintiffs'  land,  and 
therefore  caused  a  trespass.  I  am  not  quite 
•satisfied  that  it  did  rest  on  their  land  ;  but  that 
does  not  seem  to  me  really  to  be  material.  It 
may  be  assumed  for  the  present  purpose  that  the 
plamtiffs  were  r^ht  in  that  view,  and  that  to 
some  extent  it  did  touch  upon  the  property  of  the 
plaintiffs.  [His  Lordship  alludea  to  the  com* 
plaints  made  bv  the  plaintiffs  and  to  the  corre* 
spondence,  ana  contmued:]  Before  this  action 
was  commenced  the  dam  and  the  trough  were 
entirely  taken  away.  It  appears  to  me,  in  the  first 
place,  that  matters  which  were  important  were 
not  as  fully  brought  before  the  judge  on  the 
esB  parte  application  as  they  ought  to  have  been: 
He  had  not  as  full  information  as  he  ought  to 
have  had  with  respect  to  the  matter  at  the  time 
at  which  the  ex  parte  motion  was  made,   and 


therefore  the  defendants  were  quite  justified  in 
coming  here  and  saying  that  the  order  was  one 
which  ought  not  to  have  been  made.  But  the 
question  remains  still,  whether,  supposing  the  full 
matters  had  been  brought  before  the  judge  then,  as 
they  have  been  brought  before  me  now,  he  ooold 
then  have  made,  and  I  now  can  make,  an  order  to 
the  same  effect  as  that  which  was  made  by  him 
upon  that  occasion.  It  appears  to  me  that  I 
cannot,  and  for  this  reason :  It  does  not  seem  to 
me  that  this  is  a  case  coming  at  all  within  the 
sections  of  the  Public  Health  Act  which  have 
been  referred  to.  It  does  not  seem  to  me  that 
the  defendants  are  constructing  or  extending 
"any  sewer  or  other  work  for  sewage  purposes 
without  their  district,"  within  the  meaning  of 
sect.  32.  In  my  opinion,  they  are  simply  wishing 
to  continue  the  use  of  works  completed  tiiree  or  fonr 
years  ago.  The  use  of  the  works  has  been  inter- 
rupted for  a  time,  not  by  reason  of  any  reference 
to  these  works  themselves,  but  because  the  stream 
belonging  to  Mr.  Selous,  into  which  the  effluent 
water  was  discharged,  was  in  such  a  condition 
that  he  was  entitled  to  restrain  the  defendants 
from  continuing  that  discharge.  What  they  have 
done  now  has  been  not  to  extend  their  works,  in 
my  opinion,  in  anywav ;  but,  by  an  arrangement 
with  the  owner  of  the  land  interfered  with  by  that 
discharge,  they  have  agreed  to  concrete  the 
bottom  of  the  pool.  That  is  not  the  commencing 
the  construction  or  extension  of  sewage  worn 
within  the  meaning  of  the  section.  It  seems  to 
me,  therefore,  that  the  injunction  ought  not  to  be 

granted.  Then  the  point  was  suggested  by  Mr. 
lazalgette  that,  if  the  motion  by  the  defendants 
to  discharge  the  order  in  other  respects  were 
i*ight,  yet,  masmuch  as  it  was  only  made  on  the 
day  (as  a  matter  of  fact  it  was  the  day  before) 
on  which  the  order  itself  would  expire,  the  motion 
could  not  have  served  any  legal  purpose,  and 
therefore  the  defendants  ought  to  pay  the  costs  of 
it.  A  case  was  referred  to  oy  Mr.  ioazalgette  in 
which  the  course  was  followed  of  dismissing  with 
costs  a  motion  to  dissolve  an  order  that  died  on 
the  evening  of  the  dav  on  which  the  motion  was 
made.  To  becdn  witK  it  a  Dears  to  me  thai 
was  not  a  case  of  moving  to  discharge  an  order 
for  irregularity,  which  shows  a  great  difference 
between  that  case  and  this.  But,  independently 
of  that  matter,  even  if  I  had  taken  the  view  that 
Bolton  V.  London  'School  Boards  so  far  as  it  went, 
was  an  authority  in  favour  of  the  proposition  for 
which  Mr.  BaziJgette  cited  it,  it  still  would  not 
have  led  to  the  result  he  suggests,  because  the 
order  here  contains  not  merely  an  injunction,  but 
also  an  undertaking  by  the  pL^intiffs  to  abide  by 
any  order  the  court  may  mate  as  to  damages,  it 
seems  to  me  that  the  order  is  one  which  ought 
not  to  have  been  obtained,  and  that,  under  those 
circumstances,  inasmuch  as  it  is  obvious  from  the 
affldavits  that  some  damage  h«i  been  sustained 
by  the  defendants,  they  are  entitled  now  to  have 
a  reference  to  inquire  what  the  damage  is. 

The  plaintiffs  appealed. 

Moulton,  O.C.  and  BazalgeUe  for  the  plaintiffs. 
"-The  act  threatened  by  the  defendants  being 
contrary  to  the  statute,  the  question  of  the 
balance  of  convenience  or  inconvenience  does  not 
arise;  the  plaintiffs  claim  the  benefit  of  an 
absolute  statutory  protection.  It  is  no  answer 
that  the  consent  of  the  owner  of  the  soil  has  been 
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obtained,  and  that  some  work  has  already  been 
cairied  oat  on  his  land.  If  it  were,  a  free- 
bolder  conld  make  a  system  of  sewers  on  his  own 
land,  and  then  sell  the  whole  to  a  sanitary  autho- 
rity  outside  the  district ;  a  sewage  farm  conld  be 
constmoted  outside  the  district  without  comply- 
ing with  the  Act. 

Hiffgina,  Q.G.  and  John  ffenderaan  for  the 
defendants. 

By  consent  the  following  order  was,  after  some 
discussion,  agreed  to :  "  The  court  being  of  opinion 
that  the  works  of  the  defendants  in  the  Western 
Pool  of  the  branch  of  the  river  Wandle  are  works 
for  sewage  purposes  within  the  meaning  of 
sect.  82  of  the  Public  Health  Act  1875,  and  the 
plaintiffs  and  defendants  undertaking  to  submit 
thti  objections  of  the  plaintiffs  to  such  works  to  the 
decision  of  the  Local  Gk>yernment  Board,  as  if  the 
defendants  had  given  the  notice  recjuired  by 
sect.  32  of  the  same  Act,  and  as  if  the  plamtiff  s  had 
sent  in  objections  thereto,  and  undertaking  to 
submit  the  objections  of  the  plaintiffs  to  such 
works  to  the  decision  of  the  Local  Gt)veniment 
Board,  and  if  necessary  to  settle  a  special  case  for 
that  purpose,  and  the  defendants  undertaking  to 
abide  by  the  decision  of  the  Local  (Government 
Board  as  to  such  objections,  and  as  to  the  pro- 
priety of  the  aforesaid  works,  and  to  make  any 
modifications  in  or  additions  to  ijhe  said  works 
which  may  be  required  by  the  decision  of  the 
Local  Grovemment  Board,  let  the  appeal 
motion  stand  over,  with  liberty  to  applv,  both 
parties  undertaking  that  upon  the  further  hearing 
of  the  motion  this  court  shall  have  power  to  deal 
with  the  action  as  on  the  hearing  thereof.  The 
Court  doth,  by  consent,  order  that  all  proceedings 
in  the  action  m  the  meantime  be  stayed,  and  that 
no  pleadings  are  to  be  delivered,  but  that  the  writ 
is  to  be  considered  as  amended  so  far  as  necessary 
to  raise  iJl  questions  between  the  parties." 

The  Court  then  delivered  the  following  judg- 
ment ^— 

Cotton,  KJ. — ^I  think  we  ought  to  express  our 
omnion  as  to  the  true  construction  of  the  Public 
Health  Act  1875,  with  reference  to  such  a  work 
as  this.  His  Lordship  stated  the  facts  and  con- 
tinued :]  In  my  opinion.  North,  J.  was  wroujp^  in  his 
decision.  This  is  not  the  commencement oia new 
system  of  sewage,  or  of  a  new  system  or  mode 
of  getting  rid  of  the  sewage,  but  the  work  is 
done  to  prevent  the  fungus  of  which  I  have 
spoken  bemg  caught  in  the  hollows  which  exist 
in  the  natural  bottom  of  this  pool.  To  enable 
the  defendants  to  get  rid  of  that  fungus  they  are 
not  preparing  to  construct  a  culvert  or  sewer 
in  tne  ordinary  sense  of  the  word,  but  they  are 
preparing  to  construct  a  fresh  bottom  to  the 
pool,  with  a  view  to  carrying  awav  this  fungus. 
To  my  mind,  that  fungus  must  be  considered 
part  qI  the  sewage,  for  it  is  the  consequence  of 
tbe  sewage  coming  down  the  long  trough,  which 
bas  its  outfall  into  this  pool.  In  order  to  carry 
tbe  sewage  fungus  away  from  the  land  of  Mr. 
Sebos,  the  defendants  propose  to  level  the  bottom 
of  this  pool,  and  not  only  to  level  it,  but  concrete 
it,  so  tbat  it  shall  have  a  smooth  surface,  capable 
of  being  flushed  by  letting  in  the  water.  In  my 
opinion  that  is  a  sewage  work.  It  is  very  diffe- 
rent from  merely  clearing  the  pool.  That  would 
not  be  a  work.  It  might  be  work,  but  it  would 
not  be  a  work,  and  although  it  might  be  done  for 


sanitary  purposes,  it  would  not,  in  my  opinion,  be 
constructing  a  work  for  sewage  purposes.  But 
when  the  bottom  of  a  hollow  is  made  concrete  in 
order  more  effectually  to  carry  awav  the  sewage 
further  down,  away  from  a  person  who  complains 
of  the  effects  of  the  sewage,  that,  in  my  opinion* 
is  a  work  constructicd  for  sewage  purposes.  It  is 
said  that  the  defendants  are  not  commencing  the 
construction  or  extension  of  any  sewer,  and  are 
not  commencing  a  new  system^  of  sewering,  or 
commencing  a  work  which  is  joined  on  to  any- 
thing aXreBMy  existing.  They  are  not  doing  so» 
but  they  are  certainly  extending  that  which  thev 
have  already  constructed  down  to  this  pool,  ana» 
in  my  opinion,  we  must,  in  considering  whether 
what  they  are  doing  comes  within  those  words 
of  the  section,  look  and  see  whether  the  work 
is  one  which  was  contemplated  in  their  original 
scheme,  and  whether  thev  are  not  beginning  that 
which  is  in  fact  a  work  for  sewage  purposes.  In 
my  opinion,  they  are  beginning  something  which 
was  not  in  any  way  contemplated  or  provided  for 
by  the  previous  sewage  worksL  They  are  be* 
ginning  (I  will  not  say  commencing)  to  construct 
that  which,  in  my  opinion,  is  a  work,  and  a  work 
for  sewage  purposes,  within  the  meaning  of  the 
Act  of  Parliament.  I  cannot  agree  with  the  view 
taken  by  North,  J.,  and  on  which,  as  I  under- 
stand, he  discharged  this  injunction.  But  the 
substantial  question  is  (and  I  am  glad  the  parties 
now  see  that),  what  ought  to  be  done  if  uiv 
injurious  effect  is  produced  either  to  the  parisn 
represented  by  the  overseers,  or  to  any  works  of 
the  Wimbledon  Local  Board  P  If  the  works  have 
that  effect,  of  course  that  ought  to  be  set  right, 
and  although  the  defendants  have  not  given  the 
statutory  notice,  we  are  very  unwilling  to  restrain 
them  from  doing  this  work,  which  apparently  is 
very  useful  for  some  purposes,  although  it  maj 
have  an  injurious  effect  on  property  which  is 
lower  down  the  stream.  We  tnink  that  what  has 
been  proposed  and  acceded  to  by  both  parties  will 
give  a  reasonable  result  to  this  litigation,  and 
prevent  any  injury  being  done. 

LiNDLET,  L. J. — I  quite  agree  with  the  interpre- 
tation put  upon  sect.  32  of  the  Act  by  Cotton, 
L.J.  and  I  do  not  wish  to  add  anythm^  more 
upon  that  point.  I  do  not  think  it  possible  to 
come  to  the  conclusion  that  this  concreting  is 
not  a  construction  of  a  work  for  sewage  purposes. 
I  cannot  imagine  for  what  purpose  it  is  done 
except  for  some  sewage  purpose  in  connection 
with  the  sewer  which  the  defendants  made  in 
1881.  I  am.  quite  satisfied  that  the  plaintiffs 
have  taken  the  right  view  of  the  construction  of 
the  section.  I  wish  to  add  what  I  think  this 
court  has  said  over  and  over  again,  that  it  will 
never  flinch  from  ordering  work  to  be  undone, 
if  it  has  been  forced  on  pending  an  appeal  or  a 
motion  for  an  injunction. 

Cotton,  L.J.— I  intended  to  make  a  similar 
remark,  lest  parties  should  think  that  hj  hurrying 
on  a  work  pending  a  motion  for  an  injunction 
they  can  get  any  iKlvantage.  I  should  certainly 
in  any  such  case  order  the  parties  who  hurried 
on  the  work  to  undo  what  they  had  so  done, 
Thero  is  no  doubt  about  that  in  my  mind. 

LiNDLiiT,  L.J. — I  quite  agree. 

LoPBs,  L.  J.  ooncurred. 

Solicitors:  f or  the  appeUants,  W.  H.  Whitfield; 
for  the  defendants,  Weei^  King,  AdatM,  and  Oo, 
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May  27  and  28, 1886. 

(Before  Lord  Heeschell,  L.C,  Lord  Eshbk,  M.B. 

and  Fry,  L.J.) 

LOXJOHBOBOXJGH    HlOHWAY    BOABD  V.  CUBZOH.  (a) 
APPBAL  PBOM  THB   QUEBN's  BBNCH  DIYI8I0N. 

Highway — Repair-^AdmisnoiM  hy  waywardens  as 
ioroaa  being  a  highway,  and  liability  to  repair — 
LiahUiiy  of  highwa/y  board  —  Jurisdiction  of 
jtw<tc6«— 26  4-  26  VicL  e.  61  {Highway  Act  1862), 
8. 18—41  ^  62  Vict  e,  77  (Highways  and  LocO' 
motives  Amendment  Act  1878),  s.  10. 

A  summons,^  ifstied  under  sect.  18  of  25  ^  26  Vict, 
0,  61,  against  the  highway  board  of  a  district, 
and  the  waywarden  of  a  j^rish  within  that 
district,  alleged  thai  a  certain  highway  in  the 
said  parish  was  out  of  repair,  and  required  the 
highway  board  and  waywarden  to  appear  before 
the  j'jistices  in  petty  sessions  to  answer  the  infor- 
mation. 

At  the  hearing  the  waywarden  bond  fide  admitted 
that  the  road  was  a  highway  which  the  parish 
was  Uable  to  repair,  and  thai  the  road  was  out 
qf  repair.  The  highway  board  denied  thai  the 
roaawas  a  highway,  and  objected  thai  the  jus* 
tices  had  no  jurisdiction  to  hear  the  summons, 
ofui  contended  that  the  power  to  enforce  tJie  repair 
of  a  highway  by  a  defauUina  hignway  authority 
was  vested  in  the  county  authority  under  sect.  10 
of  41  ^  ^  Viet.  e.  77,  which  repealed  sect.  18  of 
26  ^  26  Vict,  e.  61,  and  that  the  waywarden  wets 
not  a  person  qualified  to  make  the  above  admis* 
sion. 

The  justices  made  an  order  on  the  highway  board 
for  the  repair  of  the  road. 

Held,  that  sect.  18  of  26  4*  26  Vict.  e.  61,  was  not 
repealed  by  sect.  10  of  41  4*  42  Vict.  c.  77,  and  thai 
the  procedure  at  petty  sessions  was  not  altered  by 
the  latter  Act. 

Held,  also,  thai  the  admission  by  the  waywarden 
thai  the  road  was  a  highway  which  ihe  parish 
was  liakle  to  repair,  was  conclusive,  and  that  it 
was  not  competent  to  the  highway  board,  after 
the  admission  of  tlie  waywarden,  to  deny  those 
fads. 

Judgment  of  Huddleston,  B.  and  WiUs,  J.  affirmsd. 

This  was  an  appeal  bjr  the  Loughborouffh  High- 
way Board  from  the  jadffment  of  Hud^eston,  B, 
and  Wills,  J.  on  a  special  case. 

The  facts  are  fully  stated  in  the  report  in  the 
court  below  {ante,p.  74;  and  64  (j.  T.  Bep.N.  S.  168). 

J^V^  Q.O.  and  mas  for  the  Highwmr  Board, 
supported  the  appeal.  Shiress  Wiu,  Q.C.  for  the 
respondent. 

A  preliminary  objection  taken  by  Shiress  WiXL, 
Q.C.,  who  contended  that  the  judgment  appealed 
from  was  a  judgment  in  a  criminal  cause  or 
matter  within  the  meaning  of  sect.  47  of  the 
Judicature  Act  1878,  and  therefore  no  appeal 
would  lie,  was  overruled. 

The  arguments  on  the  hearing  of  the  appeal 
were  simujEur  to  those  used  before  the  Birisinnal 
Court. 

The  Lord  ChancelijOB  (Herschell). — ^I  am  of 
opinion  that  the  judgment  of  the  court  below 
ought  to  be  affirmed.  A  complaint  was  made 
that  a  highway  within  the  appeljants' jurisdiction 
was  out  of  repair,  and  thereupon  the  waywuden 
and  the  highway  board  were  sammoned  before 

(«)  ]|0poriBd  bj  P.  B.  RVTOKon,  Baq^  Birrtner-t  Um. 


the  justices  in  petty  sessions   under  thepro- 
yisions  of  the  Highway  Act  1862  (26  k  26  Yiot 
c.  61),  s.  18.    At  the  hearing  the  waywarden  did 
not  deny  the  liability  of  the  parish  to  repair,  and 
the  justices  accordingly  made  an  order  on  the 
appellants  for  the  repair  of  the  road.    The  qnei- 
tion  is  whether  it  was  competent  to  them  to 
make  such  order,  or  whether  the  order  ougfab  to 
be  ouashed.    That  depends  on  whether  sect.  18 
of  tne  Highways  Act  1862  is  repealed  by  sect  10 
of  the  Highways  and  Locomotives  Amendmenk 
Act  1878  (41  &  42  Yict.  c.  77).    It  is  said  thai 
under  the  Act  of  1862,  although  the  highway 
board  was  charged  with  the  duty  of  repairing  the 
highways,    still   the   burden  of  the   repair   of 
the    highways   within   each   parish   rests  with 
the  parish,  and  under  such  circumstances  it  is 
reasonable  that  an  admission  made  by  the  repre> 
sentative  of  the  parish  to  the  effect  that  any  rood 
is  a  highway  should  be  conclusive.    It  is  urged 
that  the  waywarden  would  have  peculiar  know- 
ledge of  the  locality,  and  would  not  be  likely 
improperly  to  admit  the  liabilitv  of  the  parish. 
Then  it  is  said  that  the  Act  of  1878  made  a  great 
alteration,  for  sect.  7  of  that  Act  provides  tlmt  ail 
expenses  of  keeping  the  highways  of  a  pariah  in 
repair,  and  all  other  expenses  legally  incurred  by 
such  board,  shall  be  defrayed  out  of  a  common 
fund.    The  effect  of  that  section  is  said  to  be  to 
take  awa^  the  separate  liability  of  the  pariah  for 
its  own  highways,  and  to  cast  the  buraen  on  all 
the  parishes  in  common,  so  that  the  waywarden 
now  occupies  a  different  position,  because,  if  the 
admission  of  the  waywarden   is   conclusive  it 
would  now  have  the  effect  of  casting  liability  not 
onl^  upon  his  own  parish,  but  upon  all  the  other 
parishes  in  the  district  as  well.    That  obsenra- 
tion  is  no  doubt  to  a  certain  extent  well  founded, 
and  the  point  may  be  worthy  of  the  considera- 
tion of  tne  Legislature.    But,  however  this  may 
be,  if  the  Legislature  has  so  enacted,  the  law  must 
take  its  courso,  and  the  court  cannot  interfere. 
Sect.  18  of  the  Act  of  1862  is  not  in  terms  repealed, 
and  it  is  impossible  to  hold  that  it  is  repealed  by 
implication  unless  there  is  something:  inconsisteDt 
with  its  provisions  in  the  later  Act.    It  is  not 
enough  tnat  the  provisions  of  the  later  Act  make 
it  unreasonable  tnat  the  earlier  Act  should  appfy 
if  there  is  nothing  in  the  later  Act  that  is  incon- 
sistent with  the  earlier  Act.    Then  it  is  said  that 
sect.  10  of  the  later  Act  provides  a  similar  remedy 
to  that  which  existed  under  sect.  18  of  the  earliiar 
Act,  and  therefore  must  have  been  intended  to 
take  the  place  of  that  section;   but  there  is 
nothing  which  makes  it  impossible  that  proceed- 
ings under  the  Act  of  1862  shall  still  be  taken. 
Two  concurrent  proceedings,  taken  beforedifferent 
tribunals,  and  carried  on  in  different  ways,  may 
exist  at  the  same  time.    Then  it  is  argued  that 
by  the  provisions  of  the  later  Act,  s.  18  of  the 
earlier  Act  has  been  made  inapplicable,  beoanse 
the  parish  is  not  now  liable  to  repair  the  highways. 
I  do  not,  however,  think  that  the  law  has  bM 
changed  in  this  respect,  for  the  common  law 
liability  of   the  parish  to  repair  is  unaltered. 
Sect.  7  of  the  Actof  1878  provides  that  the  ezpeosei 
of  the  highway  boards  shall  be  deemed  to  he  in- 
curred for  the  common  use  of  the  parishes.  That 
means  that  the  parish  remains  liable  to  repair, 
being  in  effect  a  new  mode  of  charging  in  {dace 
of  having  separate   accounts  for  the  different 
parishes.  It  seems  to  me  that  those  who  drew  the 
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Act  of  1878  had  not  in  tbeir  minds  the  exact  state  I 
of  the  law  as  it  stood  at  the  time.  I  can  see  that 
there  are  inconsistencies  in  the  mode  in  which  the 
law  operates,  but  it  would  be  beyond  our  func- 
tions to  attempt  to  set  right  any  defects  which 
may  exist ;  the  remedy  is  by  appealing  to  the 
Legislature.  For  these  reasons,  1  am  of  opinion 
that  the  decision  of  the  Divisional  Court  was 
correct,  and  that  this  appeal  ought  to  be  dis- 
missed. 

Lord  Esher,  M.K  — ^It  is  admitted  that,  unless 
sect.  18  of  the  Highways    Act   1862    has  been 
repealed  by  the  later  Act,  the  order  of  the  jus- 
tices was  right,  for  all  the  proceedings  were  car- 
ried out  in  strict  conformity  with  the  terms  of 
that  section.    Now,  that  section  is  not  repealed, 
either  altogether  or  in  part,  unless  something  can 
be  shown  in  the  terms  of  the  subsequent  Act 
which  is  inconsistent  with  the  maintenance  of  it. 
The  argument  of  mere  inconvenience  will  not 
sufBce.    It  has  been  suggested  that  if  this  section 
stands   side  by  side  with  the  later  legislation 
some  unfairness  and  injustice  must  arise.    That, 
if  true,  is  not  enough  to  compel  us  to  break  the 
ordinary  rule  of  coustruction,  but  I  doubt  whether 
the  suggestion  is  well  founded.    It  is  said  in  the 
first    place,  that  the  parish  is  not  liable  now, 
because  the  person  wno  represents  the  parish 
practically  may  make  an  admission  on  behalf  of 
somebody  who  incurs  no  liability  thereby.    But 
this  is  not  correct,  for  the  parish  does  remain 
liable   both    to   the  public,  who    have  a  right 
to   have   the   public    highways   kept   in  order, 
and  may  look  to  the  parish  for  that  purpose  still, 
and  also  to  the  highwav  board.    If  the  roads  are 
oat  of  repair  the  parish  is  undoubtedly  liable  to 
contribute  whether  the  provisions  of  sect.  18  of 
the  Act  of  1862,  or  those  of  sect.  10  of  the  Act  of 
1878,  are  utilised  for  that  purpose.    That  being 
so,  the  parishes  which  are  liable  to  pay  and  are 
still  indictable,  can  elect  waywardens,  who  are 
to  be  members  of  the  highway  board,  and  who 
can  have  no  interest  in  any  contract  for  the 
repair  of  the  roads.    A  public  duty,  from  which 
the    can  obtain  no  benefit,  is  therefore  cast  upon 
them,  and  there  seems  to  be  nothing  unreasonable 
in  the  Legislature  trusting  to  them  to  perform 
their  duty  aright.    If  they  do  wrong  tney  are 
liable  to  he  fin^,  and  the  magistrates  may  inquire 
whether  they  are  acting  bond  fide.    The  Legisla- 
ture seems  to  me  to  have  taken  every  precaution 
in  appointing  disinterested  persons,  with  special 
knowledge,  and  subject  to  a  public  duty,  to  act  in 
such  cases  as  this.    If  the  waywarden  does  not 
deny  the  liability  of  the  parish  to  repair,  the  fact 
of  his  not  denying  shoula,  in  my  opinion,  be  con- 
clusive.   If  he  neglects  to  deny  tlmt  liability  he 
incurs  for  his  parish,  at  any  rate,  a  considerable 
part  of  the  expense;  and  if  he  does  not  satisfy 
his  parish  his  chances  at  the  next  election  would 
be  small.    I  agree  with  the  Lord  Chancellor  in 
the  view  that  sect.  18  of  the  Highways  Act  1862 
is  not  repealed  either  expressly  or  by  implication. 
The  result  is  that  the  appeal  of  the  highway 
board  will  be  dismissed. 

Fry,  L.J. — I  am  entirely  of  the  same  opinion. 
The  short  question  is,  whether  sect.  18  of  tne  Act 
of  1862  is  repealed  impliedly  by  sect.  10  of  the 
Act  of  1878.  There  can  only  be  an  implied 
repeal  where  the  later  section  is  inconsistent 
with  the  earlier.  In  cases  like  the  present  there 
Mag.  Cas.— Vol.  XTV. 


were  two  modes  of  procedure :  by  indictment  at 
common  law,  or  1^  summary  proceedings  under 
the  Act  of  1862.  Sect.  10  of  the  Act  of  1878  gave 
a  new  remedy,  but  this  does  not  take  away  the 
old  remedies  unless  they  are  inconsistent  with 
the  new  remedy  given.  Here  there  is  nothing 
to  prevent  the  remedies  from  being  concurrent. 

Appeal  dismUssd, 

Solicitors  for  appellants,  Field,  Bo9ooe,  and  Co., 
for  Beane  and  Hands,  Loughborough. 

Solicitors  for  respondents,  Growder,  Anstie,  and 
Vizard,  for  Owston^  Diekinson,  and  Svnhpaon^ 
Leicester. 


HIGH   COURT  OF  JUSTICE. 


QUEEN'S  BENCH  DIVISION. 

Tuesday,  June  8,  1886. 

(Before  Lord  Coleribge,  C.J.  and  Ca^^e,  J.) 

Reg.  on  the  prosecution  of  The  Wells  TJkban 
Sanitary  Authority  v.  The  Wells  Water 
Company  Limited,  (a) 

Waier  company — Waterworks  Clauses  Act  1847 
(10  Vict,  c.  17),  s.  38 — Duty  to  fix  proper  fire- 
plugs in  mains. 

The  2Sth  section  of  the  Waierworks  Glauses  Act 
1847  (10  Vict,  c.  17)  imposes  no  duty  on  the 
undertakers  to  provide  a  pvpe  of  sx/Mcient  capacity 
to  carry  a  proper  fireplug  in  a  place  where  their 
existing  pipe  is  insufficient  for  that  purpose^ 
aJrthough,  in  the  opinion  of  the  justices  empowered 
uy  the  section  to  settle  the  proper  position  of  the 
fireplugs  in  the  district,  it  is,  as  a  fact,  essential 
that  a  fireplug  should  hepla^d  there. 

This  was  a  case  stated  by  justices  for  the  city 
of  Wells,  under  the  statutes  20  &  21  Vict. 
c.  43,  and  42  &  43  Vict.  c.  49,  for  the  purpose  of 
obtaining  the  opinion  of  the  court  upon  a  ques- 
tion of  law  which  arose  before  them  as  hereinafter 
stated. 

At  a  petty  sessions  holden  at  the  Town  Hall 
in  and  tor  the  city  of  Wells,  on  Monday,  the 
19th  Jan.  1885,  an  information  preferred  by  the 
Wells  urban  sanitary  authority,  hereinafter  called 
the  respondents,  against  the  Wells  Water  Com- 
pany Limited,  hereinafter  called  the  appellants, 
charging  for  that  the  appellants,  within  six 
calendar  months  then  last  past,  at  the  city  of 
Wells,  then  being  the  undertakers  of  the  works 
known  as  the  Wells  Waterworks,  did  unlawfully 
neglect  to  fix  a  certain  fireplug  in  the  main  or 
other  water  pipe  of  the  said  company  at  Portway, 
upon  being  requested  so  to  do  by  the  Wells  urban 
sanitary  authority,  contrary  to  the  provisions  of 
the  Waterworks  Clauses  Act  1847,  was  heard  and 
determined  by  the  justices,  and  upon  such  hear- 
ing the  appellants  were  duly  convicted  of  the  said 
offence  and  adjudged  to  pay  a  fine  of  two  shil- 
lings and  sixpence. 

The  justices  found  as  facts :  That  all  the  pro- 
ceedings were  regular.  That  by  the  appellants' 
provisional  order  the  works  authorised  were  as. 
follows :  A  conduit  pipe  to  the  city  of  Wells, 
and  pipes  through  the  streets  and  public  places 
thereof,  with  hydrants  and  other  appliances.  That 
the  place  named  in  the  information  was  part  of 
a  street  of  the  city,  and  that  the  houses  approxi- 

(a)  Reported  by  Josefh  Smith,  Esq.,  Barrlster-aULaw. 
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mate  thereto  formed  an  integral  position  of  such 
citj  where  it  was  essenti^  a  nydrant  should 
be  placed.  That  the  existing  pipe  was  of  in- 
suflBfcient  capacity  to  carry  a  proper  hydrant. 
That  the  appellants  were  wilhng  to  place  a 
proper  hydrant  at  the  point  indicated  provided 
the  respondents  would  pay  the  expense  of  laying 
a  new  length  of  three-mch  main  in  lieu  of  the 
existing  one-inch  pipe. 

On  behalf  of  tne  respondents  it  was  shown : 
That  the  appellants  obtained  their  order  under  the 
Waterworks  Clauses  Act  1872.  That  by  such  Act, 
and  the  appellants*  provisional  order,  the  appel- 
lants obtained  the  monopoly  of  laying  water  pipes 
throughout  the  city.  That  with  the  appellant's  pro- 
visional order  were  incorporated  the  provisions  of 
the  Waterworks  Clauses  Act  1847  ana  1863,  except 
where  expressly  varied.  That  by  sect.  38  of  tne 
Waterworks  Clauses  Act  1847  it  was  enacted 
that  the  undertakers  at  the  request  of  the  town 
commissioners  should  fix  proper  fireplugs  in 
the  main  and  other  pipes  belonging,  to  them, 
at  such  places  as  may  be  most  convenient  for  the 
supply  of  water  for  extinguishing  any  fire. 
That  by  sect.  39  of  the  same  Act  the  under- 
takers were  to  repair  such  fireplues  and  deposit 
the  keys  thereof.  That  by  sect  40  of  the  same 
Act  the  cost  of  such  fireplugs,  and  the  expense 
of  fixing,  placing,  and  maintaining  the  same  in 
repair,  and  of  providing  such  keys  as  aforesaid, 
were  to  be  defrayed  by  the  .town  commissioners. 
That  by  sect.  42  of  the  same  Act  the  under- 
takers were  at  all  times  to  keep  charged  with  water 
all  their  pipes  to  which  firepluprs  should  be  fixed, 
unless  prevented  by  frost,  &^,,  and  should  allow  all 
persons  at  all  times  to  take  and  use  such  water 
for  extinguishing  fire  without  making  compensa- 
tion for  the  same. 

It  was  contended  on  behalf  of  the  respondents 
that  the  clear  scope  of  the  Act  was,  that  the 
appellants  in  return  for  the  monopoly  they  en- 
joyed had  imposed  on  them  by  tne  Legislature 
liability  to  supply  water  for  extinguishing  fire  in 
order  that  the  public  might  have  the  benefit 
whenever  they  needed  it.  That,  in  order  to 
ensure  this,  the  Legislature  laid  down  in  sect. 
43  of  the  Waterworks  Clauses  Act  1847  that 
the  appellants  should  be  liable  for  certain 
penalties  in  case  they  neglected  or  refused  to 
fix  such  fireplug,  or  to  keep  their  pipes  charged 
with  proper  pressure,  except  when  unavoidably 

Srevented,  and  it  was  the  duty  of  the  respon- 
ents  to  take  precautions  for  the  safety  of  the 
town  from  fire. 

On  behalf  of  the  appellants  it  was  contended : 
That  by  sect.  35  of  the  Waterworks  Clauses 
Act  1847  a  supply  of  water  was  to  be  kept  for 
domestic  purposes,  but  the  water  company  were 
only  bound  to  supply  such  water  when  a  return 
of  10  per  cent,  was  guaranteed  them  upon  their 
outlay,  and  that  if  the  respondents'  contention 
was  correct  this  section  would  be  wholly  inopera- 
tive, inasmuch  as  the  company  would  be  bound  to 
carry  mains  or  pipes,  for  tne  purpose  of  fireplugs, 
to  places  to  which  they  were  not  bound  to  provide 
a  domestic  supply.  That  the  respondents,  by 
the  exercise  of  such  a  power  as  now  claimed, 
might  compel  the  appellants  to  carry  main 
pipes  throughout  the  district  to  which  their 
order  extended,  and  thereby  swamp  not  only 
the  monopoly  of  the  appellants,  but  their 
income,   and  force  them  to  raise  more  capitaL 


That  there  was  nothing  in  sect.  38  of  the 
Waterworks  Clauses  Act  1847  to  show  that  the 
appellants  were  bound  to  lay  this  main  at  their 
own  expense,  and  that  the  absence  in  specific 
terms  of  such  obligation  was  sufficient  argument 
that  they  were  not  bound  to  lay  the  main.  That 
the  words  in  sect.  38,  "  fix  proper  fireplugs,"  had 
a  relative  meaning,  and  that  only  where  the 
appellants  had  a  main  capable  of  carrying  a 
proper  hydrant  were  they  liable  to  ])lace  a  fireplug. 
That  if  the  respondents'  contention  were  cor- 
rect the  compulsory  powers  of  the  local  authority 
might  be  used  by  individuals  as  a  lever  agamst 
the  appellants  to  force  them  to  do  what,  under 
sect.  41  of  the  Act,  the  owner  is  bound  to  pay  for. 
That  sects.  38  and  41  of  the  Act  are  in  similar 
terms,  and  that  if  the  respondents  could  force  the 
appellants  at  the  expense  of  the  latter  to  lay  down 
mains  of  sufficient  capacity  to  carry  a  proper 
hydrant  where  such  mains  did  not  exist,  so  could 
tte  owner  oroccupierof  any  work  or  manufactory 
under  the  powers  contained  in  sect.  41,  which 
latter  contention,  it  was  submitted,  could  not  for 
a  moment  be  held. 

The  justices,  however,  were  of  opinion  that, 
upon  the  facts  stated,  sect.  38  of  the  Waterworks 
Clauses  Act  1847  authorised  the  respondents  to 
call  upon  the  appellants  to  fix  the  fireplug  in  the 
main  or  other  pipe  referred  to  in  the  information, 
and  that  it  was  not  competent  for  the  appellants 
to  contend  that  beca.use  a  pipe  of  too  small  a 
bore  to  supply  a  hydrant  had  been  laid  down  th^ 
were  therefore  freed  from  the  responsibility 
imposed  upon  them  by  the  Act  of  Parliament. 

The  justices  therefore  gave  their  determination 
against  the  appellants  in  the  manner  before 
stated,  and  the  appellants,  being  dissatisfied  with 
their  determination  upon  the  hearing  of  such 
information  as  being  erroneous  in  point  of  law, 
applied  to  them  to  state  a  case,  wmch  they  did« 
setting  out  the  facts  and  arguments  above  stated. 

The  question  of  law  upon  which  the  case  was 
stated  was,  whether  under  the  foregoing  facts 
and  circumstances  the  appellants  did  neglect  to 
fix  a  fireplug  contrary  to  sects.  38  and  43  of  the 
Waterworks  Clauses  Act  1847. 

Odgers  for  the  appellants. — It  is  not  disputed 
that  the  existing  pipe  is  sufficient  for  the  supply 
of  water  for  domestic  purposes.  The  order  of 
the  justices  is  equivalent  to  an  order  to  take  up 
the  existing  main  and  to  put  down  a  larger  main. 
The  35th  section  compels  the  company  to  provide 
a  constant  supply  of  w^ter  for  domestic  purposes 
to  all  parts  of  their  district  where  so  many 
owners  require  it  that  the  aggregate  water  rate 
payable  by  them  annually  sha^l  be  not  less  than 
one-tenth  part  of  the  expense  of  providing  and 
laying  down  the  pipes.  Then  the  36th  section 
provides  a  penalty  for  neglect  to  lay  pipes  for 
such  supply,  provided  that  the  company  stall  not 
be  liable  to  any  penalty  for  not  supplying  water 
if  the  want  of  such  supply  shall  arise  from 
frost,  unusual  drought,  or  other  unavoidable 
cause  or  accident ;  and  the  37th  section  provides 
that  they  shall  keep  a  constant  supply  of 
water  for  cleansing  drains  and  other  public 
purposes  in  all  the  pipes  to  which  any  fire- 
plug shall  be  fixed.  These  sections  contain 
the  whole  liability  of  the  company  for  the 
supply  of  pipes  and  water,  and  it  cannot  be  sup* 
posed  that  after  these  specific  provisions  it  was 
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the  intention  of  the  Legislature  to  place  upon 
them  by  implication  a  further  and  more  onerous 
liability.  Tnere  is  therefore  no  liability  imposed 
npon  the  company  by  this  Act  to  take  up  the 
existing  main  and  replace  it  by  a  larger.  [He 
was  stopped  by  the  Court.] 

Bueknill,  Q.C.  for  the  respondents. — ^The  35th 
and  36th  sections  provide  for  the  supply  of  water 
to  the  inhabitants  for  domestic  use,  and  the  37th 
for  a  supply  for  cleansing  sewers  and  watering 
streets.  Then  the  whole  of  the  following  five 
sections  apply  to  the  provision  of  fireplugs  and 
the  supply  of  water  for  extinguishing  fires,  and  it 
is  clear  from  them  that  the  Legislature  intended 
that,  in  return  for  the  monopoly  which  a  water 
company  undoubtedly  has,  they  should  be  com- 
pelled to  protect  the  public  so  far  as  possible 
against  fire.  It  is  true  that  the  40th  and  41st 
scions  provide  that  the  town  commissioners  or 
the  owner  of  a  manufactory,  as  the  case  may  be, 
shall  pay  for  the  cost  of  the  fireplugs,  and  of 
fixing,  placing,  and  maintaining  them ;  but  that 
is  the  only  expense  from  which  they  are  relieved, 
and  otherwise  these  sections  show  conclusively 
that  it  was  the  intention  of  the  Legislature  that 
the  company  should  be  bound  to  place  at  short 
intervals,  and  in  all  the  most  convenient  and 
proper  places,  proper  fireplugs  for  the  supply  of 
water  for  extinguishing  "any  fire  which  may 
break  out  within  the  limits  of  the  special  Act.'* 
In  this  case  the  place  mentioned  and  fixed  upon 
by  the  justices  is  a  factory  whore  it  is  essential 
for  the  protection  of  the  public  that  a  fireplug 
should  be  placed,  and  the  company  cannot  protect 
themselves  from  placing  a  proper  fireplug  at  th-it 
place  by  the  plea  that  the  pipe  is  not  large 
enough.  The  Legislature  has  enacted  that  they 
shall  place  a  proper  fireplug  there.  It  has  also 
enacted  that  the  urban  sanitary  authority  shall 
pay  for  the  fireplug.  It  has  not  enacted  that  the 
urban  sanitary  authority  shall  pay  for  any  of  the 
pipes  necessary  to  supply  the  fireplug.  The 
company  must  therefore  bear  that  expense  them- 
selves. [Lord  CoLEKiDGE,  C.J. — Why  should  not 
the  owner  of  the  factory  pay  for  it  in  accordance 
with  the  provisions  of  the  4l8t  section  P]  That  only 
deals  witn  the  case  where  an  owner  is  willing  to 
pay  for  it.  In  this  case  he  has  made  no  request 
to  the  undertakers,  and  it  is  impossible  to  compel 
him  to  do  so,  whereas  it  is  necessary  for  the 
protection  of  the  public  that  a  fireplug  should  be 
placed  here. 

Odgers  was  not  called  upon  to  reply. 

Lord  Coleridge,  C.J. — I  am  of  opinion  in  this 
case  that  the  decision  of  the  justices  was  wrong, 
and  that  it  must  be  reversed.  Mr.  Bueknill  has 
ingeniously  contended  that  a  duty  is  cast  upon 
the  undertakers  by  the  Act  of  Parliament  to 
provide  not  only  proper  fireplugs,  but  also 
proper  pipes  in  which  to  place  the  fireplugs.  I 
cannot  help  thinking  that,  if  this  were  so,  a  serious 
addition  would  have  been  madQ  to  the  duties  of 
the  undertakers,  and  that  it  is  very  unlikely  that, 
if  the  Legislature  intended  to  make  such  an  addi- 
tion, tl^ey  would  do  it  in  this  way,  instead  of  using 
plain  and  unmistakable  words  for  that  purpose. 
Mr.  Bueknill  says  that  they  have  done  so  by 
unplication ;  but,  as  I  pointed  out  in  the  course  of 
the  argument,  the  Act  of  Parliament  contains  a 
■cction  which  is  opposed  to  this  view.  By  the 
'^Ist  section,    "the   undertakers  shall^   at   the 


request  and  expense  of  the  owner  or  occupier  of 
any  work  or  manufactory  situated  in  any  street 
in  which  there  shall  be  a  pipe  of  the  undertakers, 
place  and  maintain  in  effective  order  a  fireplug 
(to  be  used  only  for  extinguishing  fires)  as  near 
as  conveniently  may  be  to  such  work  or  manu- 
factory." As  I  read  that  section  it  appears  to  me 
that  it  was  the  intention  of  the  Legislature  that 
whatever  was  done  in  pursuance  of  that  section 
should  be  done  at  the  expense  of  tho  owner  or 
occupier  of  the  work  or  manufactory,  and  I  think 
that,  if  it  were  necessary  to  increase  the  diameter 
of  the  pipe  in  the  street  for  the  purpose  men- 
tioned in  that  section,  and  the  owner  or  occupier 
requested  the  undertakers  to  put  down  a  lar^r 
pipe,  and  they  did  so,  the  owner  or  occupier 
would  have  to  pay  for  it.  The  existence  of  thkt 
section  shows,  in  my  opinion,  that  it  was  not  the 
intention  of  the  Legislature  that  any  such  addi- 
tional burden  as  that  for  which  Mr.  Bueknill 
contends  should  be  imposed  upon  the  under- 
takers. Then  again,  after  the  provision  has  been 
made  for  domestic  purposes,  the  37th  section 
provides  that  in  all  the  pipes  to  which  any  fire- 
plug shall  be  fixed  the  unaertakers  shall  provide 
and  keep  constantly  laid  on,  unless  prevented  by 
frost,  unusual  drought,  or  other  unavoidable 
accident,  or  during  necessary  repairs,  a  suffi- 
cient supply  of  water  for  the  following  pur- 
poses (that  is  to  say),  for  cleansins:  the  sewers 
and  drains,  for  cleansing  and  watering  the  streets, 
and  for  supplying  any  public  pumps,  baths,  or 
washhouses  tnat  may  be  established  for  the  free 
use  of  the  inhabitants,  or  paid  for  out  of  any 
poor  rates,  or  borough  rate  levied  within  the 
limits  of  the  special  Act,  and  such  supply  shall 
be  provided  at  such  rates,  in  such  quantities,  and 
upon  such  terms  and  conditions  as  may  be  agreed 
upon  by  the  town  commissioners  and  the  under- 
takers. The  burden  ca»t  upon  them  by  the  Act  of 
Parliament  is  therefore  plain,  and  I  cannot  conceive 
that  any  further  burden  is  cast  upon  them  than 
so  appears.  It  is  true,  as  has  been  urged,  that 
the  undertakers  have  a  monopoly  for  the  supply 
of  water  to  the  district ;  but,  on  the  other  hand, 
certain  burdens  are  cast  upon  them,  and,  as  I 
read  the  statute,  this  is  not  one  of  those  burdens. 
I  therefore  think  that  the  decision  of  the  magis- 
trates was  wrong,  and  that  the  conviction  must 
be  quashed. 
Cate,  J. — I  am  of  the  same  opinion. 

Solicitoi's  for  the  appellants,  Prior,  Church,  and 
Adams,  for  WeUh  and  Son,  Wells. 

Solicitors  for  respondents,  BoUon,  Bohhins, 
Bmk,  and  Co,,  for  S,  Uolibs,  Wells. 


Tuesday,  June  22, 1886. 

(Before  Grove  and  Grantham,  JJ.) 

Eeg.  on  the  prosecution  of  Turner  v, 

iJOHNSTON.  (a) 

Merchant  Shipping  Ad  1854  (17  ^  18  Vid.  c.  104), 
s.  147 — The  Summary  Jurisdidion  Act  1879 
(42  ^  43  Vict  c.  49),  s,  S9^8tfplying  seamen 
to  snips  without  licence  —  Eviaence  —  Onus  of 
proof  of  licence  on  defendant, 

A  defendant  having  been  charged,  under  the  14s7th 
section  of  tlie  Merchant  Shipping  Act  1854,  wUh 

(«)  Reported  by  Joseph  Smith,  Esq.,  Bftrrliteiva(-L»tr. 
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Keo.  on  the  prosecution  of  TuRi 


mipplying  a  seaman  to  a  merehant  ship  in  tke 
United  Kingdom,  he  not  being  a  person  holding 
a  licence  from  the  Board  of  Trade  for  that 
tnirvoBe : 

e  stated,  that  proqf  having  heen  given 


tlie  Board  of  Trade  rested  tvilh  him. 
This  was  &  case  stated  by  Kobert  Arthnr  Yalpf. 
Esq.,  the  deputy  stipendiary  magistrate  for  the 
borOQich  of  Cardiff,  nnder  the  statute  20  &  21 
Vict.  c.  43,  for  the  purpose  of  ohtaining  the 
opinion  of  the  court  on  questions  ivhich  arose 
before  him  as  hereinafter  steted. 

Ai  a  petty  sesaione  holden  at  the  Town  Hall, 
in  the  I>oronf;h  of  CardifF,  on  the  2ad  March 
1886,  on  an  information  preferred  hy  William 
Turner,  hereinafter  called  the  appellant,  aeainst 
Gumtave  Johnston,  hereinafter  called  the 
respondent,  under  sect.  147,  sub- sect.  1,  of 
the  Merchant  Shipping  Act  (17  &  18  Vict. 
c  104),  charging  for  that  he  the  said  Gunstave 
Johnston,  not  being  a  person  holding  a  licence 
from  the  Board  of  Trade  to  engage  or  snpply 
seamen  or  apprenticcB  for  merchant  ships  in 
the  United  Kingdom,  and  not  being  an  owner 
or  master  or  mate  of  the  ship  or  vessel  Astracana 
hereinafter  mentioned,  or  the  bona  fide  servant  in 
the  constant  employ  of  the  owner,  or  a  shipping 
master  dnly  appointed  pursuant  to  the  saia  Act, 
17  &  18  "Vict.  c.  104,  did  on  or  about  the  2rth 
Feb.  then  last  pOHt  engage  or  supply  one  John 
Johnson,  a  seaman,  to  be  entered  on  board  the 
British  ship  or  vessel  Aetraeana,  then  being  in 
the  fiort  of  Cardiff,  in  the  county  of  Glamorgan, 
troB  heard  and  determined  hy  the  deputy  sti- 
pendiarv  magistrate,  the  said  parties  respectively 
bein^  then  present,  and  upon  such  hearing  he 
diismiii.'-ed  the  information. 

The  appellants  being  dissatisfied  trithhiti  deter- 
miiiittion,  as  being  erroneous  in  point  of  law, 
duly  applied  for  a  case  setting  forth  the  facts 
iitiil  [he  grounds  of  his  determination,  whereupon 
be.  \»  compliance  with  their  application,  stated 
tbc!  fijllowing  case: — 

I'pon  the  hearing  of  the  information,  it  was 
provodon  the  part  of  the  appellant,  and  found  as  a 
fact,  that  the  respondent  had,  on  or  about  the  26th 
Fub,  then  last  past,  engaged  or  supplied  the  said 
John  Johnson,  a  seaman,  to  be  entered  on  board 
tiK'  British  ship  or  vessel  jl«tracana,  then  being  in 
i}ir  port  of  Cardiff,  in  the  county  of  Glamorgan, 
tliiLt  tha  respondent  was  not  the  owner  or  master 
or  V.  mate  of  the  said  ship,  or  a  hond  fide  servant 
ill  the  constant  employ  of  the  said  owner;  but  I 
held  that  it  was  not  proved  that  the  respondent 
did  not,  at  the  time  of  the  commission  of  the  said 
alleged  offence,  hold  a  licence  from  the  Board  of 
Trade  to  engage  or  supply  seamen  or  apprentices 
for  merchant  ships  in  the  United  Kingdom  and  I 
tiicrefore  dismissed  the  information. 

The  only  evidence  in  support  of  the  allegation 
lit  ilie  appellant,  that  the  respondent  did  not  hold 
tin-  licence  from  the  Board  oi  Trade  hereinbefore 
niiiiiic'Qed,  was  the  evidence  of  the  appellant, 
ivliii  '\s  the  chief  superintendent  of  the  Mercantile 
.\hinrio  Office  of  the  Board  of  Trade  for  the  New- 
lioii.  Cardiff,  and  Penarth  district,  who  produced 
^i  ^M  Ltten  document  signed^  one  of  the  assistant 
ueiTi'taries  to  the  Board  of  Trade  and  bearing  the 
i>eal  of  the  said  board,  and  who  stated  that,  as  far 


as  he  personally  knew,  the  respondent  had  va 
licence,  though  he  would  not  state  positively  the 
respondent  had  no  licence  and  that  tne  said  docu- 
ment referred  to  the  respondent. 

The  following  is  a  copy  of  such  document : 

This  is  to  oeiti^  that  QostaTe  Johcaton,  of  ZIG, 
Bnte-Toad,  Cardiif,  boarding-hoaae  keeper,  doea  notbidd, 
(uid  haa  net  held  durinfr  tha  past  six  monthe.  a  licenae 
horn  tlie  Board  of  Trade  to  eng^ige  or  anpplv  seamen  or  - 
apprentioes  for  merahant  ahipn  in  Uih  United  Kingdm, 
imder  eeot.  146  of  the  Merchut  Shipping  Act  1^1. 

It  was  contended,  on  the  part  of  the  appellant, 
that  this  document  was  made  evidence  of  the  fact 
stated  therein  under  sect.  7  of  the  statute  17  i  18 
Vict.  c.  104,  and  should  be  received  by  me  as  evi- 
dence of  such  fact. 

I,  however,  being  of  opinion  that  there  was  no 
evidence  before  me  that  the  respondent  was  not  s 
licensed  person  as  aforesaid,  and  that  the  a&id 
document  was  not  legally  evidence  of  such  fact, 
either  under  sect.  7  of  the  said  statute  or  other- 
wise, and  that  such  certificate  could  not  be  evi- 
dence of  any  such  fact,  unless  it  was  expressly 
made  so  by  the  statute  itself,  gave  my  determina- 
tion against  the  appellant  in  the  manner  before 
stated. 

The  questions  of  law  arising  for  the  opinion 
of  the  court,  therefore,  are:  (1)  Whether  the 
document  hereinbefore  referred  to  was  legal 
evidence  that  the  respondent  did  not,  at  the 
time  of  the  commission  of  the  said  alleged 
offence,  hold  a  licence  from  the  Board  of 
Trade  to  engage  or  supply  seamen  or  apprentices, 
pursuant  to  sect.  146  oi  the  statute  17  &  18  Viet. 
c.  104.  (2)  Whether  the  onus  of  proof  that  the 
respondent  did  not  hold  such  licence  was  on  the 
appellant. 

If  the  court  should  be  of  opinion  that  my 
decision  was  wrong  in  point  of  law,  then  the  case 
is  to  be  remitted  to  me,  the  said  deputv  stipen- 
diary magistrate,  with  the  opinion  of  tue  coort 
thereon  and  with  suoh  order  as  to  the  court  may 
seem  fit. 

The  7th  section  of  the  Merchant  Shipping  Act 
1854.  {17  &  18  Vict..c.  104)  provides  : 

AU  doonmenta  whatever,  pnrportiiiK  to  be  iwaed  or 
written  by  or  under  the  direotioQ  of  the  Board  of  Trade, 
and  purporting  either  to  be  seaJed  with  the  aeil  of  nidt 
board,  or  tobe  signed  b;  one  of  the  secretariw  or 
aaaiBtuit  aeoretarieB  to  snch  board,  shall  be  rooeired  in 
evidenoe,  and  ahall  be  deemed  to  be  isaoed  or  writttn  bf 
or  under  the  direction  of  the  aaid  board,  without  fnriher 
proof,  nuleea  the  oontrarj  be  flhown ;  uid  t31  dooamantt 
porportini;  to  be  oertifioatm  iasned  bj  the  Board  of 
Trade  in  pnranatioe  of  tliiiAot,  and  to  be  aealed  wiliitlw 
seal  of  anoh  board,  orto  be  ainied  by  ooe  of  the  olBoan 
of  tbe  marine  department  of  raoh  board,  shall  be  n- 
ceived  in  evidenoe.  and  shall  be  de«med  to  be  anch  oertiB- 
oatea  without  farther  proof,  anleaa  the   oontmr  be 

And  the  146tb  and  147th  sections  provide; 

146.  The  Board  of  Trade  ma;  grant  to  mob  penomM 
it  thinka  fit  lioenoes  to  ennge  or  supply  aeaaueo  <r 
apprentioea  for  merohant  ships  in  the  Dmted  Eingdoi^ 
(o  oontinae  for  saoh  periods,  to  be  upon  anoh  tenns,  and 
to  be  revocable  upon  soch  oonditions,  aa  snoh  board, 
thinks  proper. 

JIT.  The  following  ofFenoea  shall  be  punishable  sa 
hereinafter  mentioned  ;  (that  is  to  say) 

(1)  If  any  person  not  lioensed  *t  afoienid,  other  thai 
the  owner  or  master  or  a  mate  of  the  ahip,  or  seas 
person  who  is  t)on&  fide  the  aervant  and  in  the  oonataBt 
employ  of  Uie  owner,  or  aahipping  master  duly  q;>painted 
■a  aforesaid,  engagea  or  snppnes  any  seaman  or  annaB- 
tioe  to  be  entered  on  biiiM  any  ship  in  the  Daitad 
Kingdom,  he  shall  tor  eaoh  i 
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engaged  or  supplied   incur   a   penalty  not  exceeding 
twenty  pounds. 

DanekwerU  for  the  appellant.  —  After  con- 
sideration, the  appellant  does  not  rely  upon 
the  first  question  raised,  and  does  not  now 
contend  that  the  document  proposed  to  be 
offered  in  evidence  is  a  document  or  certificate 
issued  by  the  Board  of  Trade,  in  pursuance 
of  the  Merchant  Shipping  Act  1854,  within 
the  meaning  of  the  7th  section  of  that  Act. 
It  is,  howeyer,  submitted  that,  on  the  authorities, 
and  on  the  true  construction  of  the  Summary 
Jurisdiction  Acts,  the  onus  was  on  the  defendant, 
in  this  case,  to  prove  that  he  held  a  licence  from 
the  Board  of  Trade  under  the  146th  section.  In 
Bex  V.  Turner  (5  M.  &  S.  206)  it  was  held  that, 
upon  a  conviction  under  5  Anne,  c.  14,  s.  2,  against 
a  carrier  for  having  game  in  his  possession,  it  is 
sufficient  if  in  the  information  and  adjudication 
the  qualifications  mentioned  in  22  &  23  Car.  2, 
c.  25,  s.  3  (a),  be  negatived  without  negativing 
them  in  evidence.  Lord  Ellenborough  there 
said :  **  The  question  is  upon  whom  the  onus  jfyro- 
handi  lies ;  whether  it  lies  upon  the  person  who 
aflRrms  a  qualification,  to  prove  the  affirmative,  or 
upon  the  informer,  who  denies  any  qualification 
to  prove  the  negative.  There  are,  I  think,  about 
ten  different  heads  of  qualification  enumerated 
in  the  statute  to  which  the  proof  may  be  applied : 
and,  according  to  the  argument  of  to-day,  everj 
person  who  lays  an  information  of  this  sort  is 
bound  to  give  satisfactory  evidence  before  the 
magistrates  to  negative  the  defendant's  aualificsr 
tion  upon  each  of  those  several  heads.  Tue  argli- 
ment  really  comes  to  this,  that  there  would  be  a 
moral  impossibility  of  ever  convicting  upon  such 
an  information.  If  the  informer  should  establish 
the  negative  of  any  part  of  these  different  qualifi- 
cations, that  ^oula  be  insufficient,  because  it 
would  be  said,  non  liquet,  but  that  the  defendant 
may  be  qualified  under  the  other.  And  does 
not,  then,  common  sense  show  that  the 
burden  of  proof  ought  to  be  cast  on  the  person 
who,  by  establishing  any  one  of  the  qualifications, 
will  be  well  defended?  Is  not  the  statute  of 
Anne  in  effect  a  prohibition  on  every  person  to 
kill  game,  unless  he  brings  himself  within  some 
one  of  the  qualifications  allowed  by  law ;  the 
proof  of  which  is  easy  on  the  one  side,  but  almost 
impossible  on  the  other?  I  remember  the 
decision  of  Rex  v.  Stone  (1  East,  639),  and  the 
arguments  of  the  learned  judges,  who  held  the 
necessity  of  giving  negative  proof,  were 
undoubtedly  urged  with  great  force;  but  I  felt 
at  the  time  that,  if  they  were  right,  it  would  in 
most  cases  be  impossible  to  convict  at  all." 
[Gbastham,  J. — ^Then  suppose  an  information  is 
laid  against  me  for  shooting  without  a  licence,  I 
should  be  convicted  if  I  failed  to  produce  my 
Hcence.]  That  follows  directly  from  the  judg- 
ment of  Lord  Ellenborough  in  Bex  v.  Turner. 
Again,  in  The  Apothecaries  Company  v.  Bentley 
(R.  &  M.  159),  there  was  an  averment  in  a  decla- 

(a)  This  section  provided  that  all  and  every  person  or 
perwms  not  having  lands  and  tenements  or  some  other 
estate  of  inheritance  in  his  own  or  his  wife's  right  of 
the  dear  yearly  value  of  one  hundred  ponnds  per 
amnim,  or  for  term  of  Ufe,  or  having  lease  or  leases  of 
ninety-nine  years,  or  for  any  lonirer  term,  of  the  clear 
yearly  valne  of  one  hundred  and  fiftv  pounds,  other  than 
the  son  and  heir  of  an  esonire  or  other  person  of  higher 
degree,  Ac.,  &o.,  were  prombited  from  keeping  or  using 
goos,  bows,  dogs,  Acj 


ration  on  the  55  Geo.  3,  c.  194,  that  the  defendant 
practised  as  an  apothecary  'without  having 
obtained  such  certificate  as  by  the  said  Act  is 
required,  and  it  was  held  that  the  onus  probandi 
that  the  defendant  had  obtained  his  certificate- 
lay  with  him  and  not  with  the  plaintiffs.  Then 
in  Huggins  v.  Ward  (29  L.  T.  Rep.  N.  S.  33 ; 
L.  Rep.  8  Q.  B.  52)  it  was  proved  on  an  informa- 
tion alleging  that  the  defendant  had  five  sheep 
affected  with  a  contagious  disease,  and  did  not 
give  notice  to  a  constable  chat  the  appellant  had 
five  sheep  so  affected,  and  it  was  held  that  there 
was  prima  facie  evidence  on  which  the  appellant 
might  be  convicted  of  the  offence  charged,  and  it 
lay  on  him  to  show,  if  he  could,  that  he  had  given 
notice  to  a  police  constable.  Then  by  11  &  12 
Vict.  c.  43,  s.  14,  it  provided  that,  if  the  informa- 
tion or  complaint  in  any  such  case  shall  negative 
any  exemption,  exception,  or  proviso,  or  condition 
in  the  statute  on  which  the  same  shall  be  framed, 
it  shall  not  be  necessary  for  the  prosecutor  or 
complainant  in  that  behalf  to  prove  such 
negative,  but  the  defendant  may  prove  the 
affirmative  thereof  in  his  defence,  if  he  would 
have  advantage  of  the  same ;  and  the  39th  section 
of  the  Summary  Jurisdiction  Act  1879  (42  &  43 
Vict.  c.  49)  has  now  enacted  that  in  proceedings 
before  courts  of  summary  jurisdiction  any  excep- 
tion, exemption,  proviso,  excuse,  or  qualification^ 
whether  it  does  or  does  not  accompany  in  the 
same  section  the  description  of  the  offence  in  the 
Act,  order,  bye-law,  regulation,  or  other  docu- 
ment creating  the  offence,  may  be  proved  by  the 
defendant,  but  need  not  be  specified  or  negatived 
in  the  infoimation  or  complaint,  and,  if  so 
specified  or  negatived,  no  proof  in  relation  to  the 
matter  so  specified  or  negatived  shall  be  required 
on  the  part  of  the  informant  or  complainant.  A 
similar  provision  was  contained  in  tne  Licensing 
Act  1872  with  respect  to  offences  under  that  Act; 
and  in  the  case  of  Roberts  v.  Humphreys  (29  L.  T. 
Rep.  N.  S.  387 ;  L.  Rep.  8  Q.  B.  483).  a  keeper  of 
licensed  premises  having  been  charged  with  open- 
ing his  premises  for  the  sale  of  intoxicating 
liquors  nuriiMf  prohibited  hours,  and  persons 
having  been  shown  to  have  been  supplied  with 
liquor  on  his  premises  during  such  hours,  it  was 
held  that  the  onus  showing  that  the  persons  came- 
within  the  exception  lay  with  the  defendant.  It 
is  submitted  that  in  this  case  the  possession  of  a 
Board  of  Trade  licence  is  an  exception,  exemption,, 
proviso,  excuse,  or  qualification  which  need  not 
DO  negatived  by  the  informant,  the  onus  of  show- 
ing that  he  possesses  it  resting  with  the  defendant, 
and  that  the  defendant  ought  therefore  to  have 
been  convicted. 

The  respondent  did  not  appear. 

Grove,  J. — I  was  at  first  somewhat  startled  by 
the  proposition  advanced  by  Mr.  Danckwerts  that 
it  was  necessary  for  the  defendant  to  negative  an. 
allegation  advanced  on  behalf  of  the  prosecution, 
and  that,  if  he  failed  to  do  so,  he  was  liable  to  be 
convicted ;  but,  upon  consideration,  I  do  not  think 
that  this  case  goes  to  that  length.  The  respondent 
is  charged  for  that  he  not  being  a  person  holding 
a  licence  from  the  Board  of  TVade  to  engage  or 
supply  seamen  or  apprentices  for  merchant  ships 
in  the  United  Kingdom,  and  not  being  an  owner 
or  master  or  mate  of  the  ship  or  vessel  Astracana, 
or  the  bond  fide  servant  in  the  constant  employ  of 
the  owner  or  a  shipping  master  duly  appointed' 
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pursuant  to  the  Merchant  Shipping  Act  1854,  did 
engage  or  supply  a  seaman  to  be  entered  on  board 
that  ship  in  the  United  Kingdom.  Then  it  was 
proved  that  Le  did  engage  or  supplya  seaman  to 
oe  entered  on  board  the  ship  in  the  United  King- 
dom, I  think  that,  when  this  was  proved,  he  was 
then  brought  within  the  purview  comprehended 
by  the  39th  section  of  the  Summary  Jurisdiction 
Act  1879  (42  &  43  Vict.  c.  49),  and  he  could  then 
defend  himself  by  proving  any  one  or  other  of 
the  exceptions  whicn  the  section  mentions,  and 
I  do  not  think  that  the  appellant  was  called  upon 
to  negative  by  evidence  each  one  of  those  excep- 
tions. I  am  of  opinion  therefore  that  tne 
appellant  is  entitled  to  succeed,  and  that  the 
case  must  be  remitted  to  the  stipendiary  magis- 
trate with  an  intimation  that  the  onus  of  proving 
that  he  has  a  proper  licence  from  the  Board  of 
Trade  rests  with  the  respondent.  We  shall  not 
make  any  order  as  to  costs. 

Grantham,  J.  concurred. 

Appeal  allowed  toithout  costs. 

Solicitor  for  the  appellant,  The  Solicitor  for  the 
Board  of  Trade. 


HOUSE    OF    JbOSBS. 


Feb,  11, 12,  avid  March  26,  1886. 

<Before  the  Lord  Chancellor  (Herschell),  Lords 
Watson,  Bramwell,  Fitzgerald,  and  Hals- 
bury.) 

Barlow  r.  Kensington  Vestry,  (a) 

ON  APPEAL  FROM  THE  COURT  OP  APPEAL  IN  ENGLAND. 

Metropolis  Manag&ment  Amendment  Act  1862 
(25  ij;  26  Vid.  c.  102),  s,  7b^General  line  of 
buildings  —  Architecfs  certificate  —  Order  of 
magistrate. 

The  appellant  purcliased  a  piece  of  land  fronting 
the  K.'road,  on  which  were  old  buildings.  ,He 
pulled  down  these  buildings,  and  tnade  a  new 
street  through  the  land,  at  right  angles  to  K.-road, 
called  "  D.-gardens."  A  row  of  houses  was  erected 
in  D.-gardens,  standing  back  from  the  road, 
and  the  su'j^erintending  architect  of  the  Board  of 
Works  certified,  under  sect.  75  of  the  Metropolis 
Managem,ent  Amendment  Act  1862,  tliai  the  line 
of  the  m^in  fronts  of  those  houses  was  the  general 
line  of  buildings  in  D.-gardens.  The  appellant 
buHt  a  row  of  houses  fronting  K.-road,  one 
of  which  was  at  the  comer  of  K.-road  and 
D.-gardens.  It  was  not  built  on  the  site  of  any 
old  house  in  K.-road,  and  projected  seven  feet 
beyond  the  line  of  the  buildings  in  D.-ga/rdens 
up  to  the  Une  of  the  pavement. 

The  vestry  obtained  a  magistrate's  order  under  the 
Act  to  remove  the  projecting  part  of  the  house. 

Held  (reversing  the  judgment  of  the  court  behw), 
thai  the  appellant  had  com/mitted  no  offence  under 
sect.  75  0?  tlie  Act,  and  that  the  magistrate  had 
no  jurisdiction  to  make  an  order  for  the  demoli- 
tion of  the  house, 

Spackman  v,  Plumstead  Board  of  Works  (10 
App,  Cos,  229 ;  53  L.  T,  Bep.  N.  S,  lb7)  followed. 

The  magistrate  made  a  verbal  order  wnder  sect.  75 

for  the  demolition  of  part  of  a  house  within  a 

limited  tims  in  the  2>resence  of  the  builder.    It 

(a)  Reported  by  C.  £.  Maldxm,  Eeq.,  Beriister-at-Law. 


was  not  reduced  into  writing,  or  served  upon  ^» 
till  tlie  expiration  of  the  limited  period. 
Held,  by  Lords  BUickbum  and  Fitzgerald,  that  the 
order  was  invalid,  not  being  "  an  order  in  writing 
made  on  "  the  builder,  within  the  meaning  of  tie 
section. 

This  was  an  appeal  from  a  judgment  of  the 
Court  of  Appeal  (Baggallay,  Cotton,  and  Lindley, 
L.JJ.),  reported  in  27  Ch.  Div.  362  and  52,  L.  T. 
B«p.  N.  S.  155,  reversing  a  decision  of  Bacon. 
V.C.,  reported  in  48  L.  T.  Rep.  N.  S.  348. 

The  question  involved  was  whether,  where  a 
new  street  is  made  at  right  angles  with  a  main 
road,  the  huilding  line  adopted  m  the  side  street 
is  to  govern  the  plan  of  the  comer  house  situated 
in  the  main  road. 

It  appeared  that  a  new  street  called  De  Vere- 
gardens  was  made  from  Kensington-road,  the 
house  at  the  corner  of  the  new  street  and  in  the 
main  road  being  left  standing  until  after  the 
houses  had  been  built  in  De  Vere-gardens.  The 
building  line,  as  far  as  the  frontages  of  the  houses 
in  the  new  street  were  concerned,  was  set  back 
seven  feet  from  the  pavement,  but  the  line  was 
broken  bv  porticoes,  and  bay  windows  which 
projected  beyond  it. 

Mr.  William  Elsdon,  who  had  purchased  the 
comer  plot,  proceeded  to  pull  down  the  comer 
house  and  to  erect  a  better  building  upon  its 
site,  aligning  its  side  with  the  inner  edge  of  the 
pavement  at  the  comer  of  De  Vere-garaens  and 
the  Kensington  -  road.  The  vestry  thereupon 
threatened  to  enter  and  demolish  the  comer 
building  for  a  distance  of  seven  feet  from  the 
inner  ^ge  of  the  pavement  at  the  comer  of 
De  Vere-gardens. 

The  present  action  was  that  instituted  for  the 
purpose  of  restraining  any  action  of  the  vestry 
in  the  matter. 

Bacon,  V.C.  granted  the  injunction  asked  for, 
but  his  decision  was  reversed,  as  above  mentioned. 

The  facts,  and  the  section  of  the  Metropolis 
Management  Amendment  Act  1862  (25  So  26  Vict, 
c.  102),  and  the  certificate  of  the  superintending 
architect  of  the  Board  of  Works,  are  fully  set  oat 
in  the  judgment  of  the  Lord  Chancellor. 

Bigby,  Q.C.  and  B.  B.  Bogers  appeared  for  the 
appellant,  and  contended  that,  on  the  facts,  no 
offence  had  been  committed  under  the  sect.  75 
of  the  Act.    See 

Lord  Auckland  v.  Westminster  Local  Board,  L.  Bep. 

7  Ch.  597 ;  26  L.  T.  Bep.  N.  S.  961 ; 
Spachman  v.  Plumstead  Local  Board,  10  App.  Cas. 

229  ;  58  L.  T.  Bep.  N.  S.  157. 

To  hold  otherwise  would  lead  to  great  incon- 
venience. Further,  the  magistrate's  order,  not 
being  in  writing,  was  bad. 

Sir  B.  Webster,  Q.C,  Millar,  Q.C,  and  Ifujle 
Joyce,  for  the  respondents,  supported  the  judg- 
ment of  the  Court  of  Appeal. 

Bigby,  Q.C  was  heard  in  reply. 

At  the  conclusion  of  the  arguments,  their 
Lordships  took  time  to  consider  their  judgment 

March  26. — Their  Lordships  gave  judgment  as 
follows : — 

The  Lord  CniLKCELLOK  (Herschell). — My  Lords: 
This  is  an  action  which  is  now  being  prosecuted 
by  the  appellants  as  the  legal  personal  represen- 
tatives of  Charles  Edward  Barlow,  the  original 
'  plaintiff,  to  restrain  the  respondents  from  pro- 
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ceedin^  to  demolish  a  part  of  a  dwelling-house 
belonging  to  them,  situate  within  the  metropolis. 
The  respondents  do  not  deny  that  they  threaten 
such  demolition,  but  they  claim  the  right  to 
demolish  the  building  under  the  provisions  of 
the  75th  section  of  the  Metropolis  Management 
Amendment  Act  1862.  The  house  in  question  is 
situate  at  the  comer  of  Kensington-road  (a  street 
which  has  long  existed)  and  a  new  street  which 
has  been  formed  at  right  angles  to  it,  called 
De  Yere-gardens.  The  site  upon  which  this  and 
the  adjoining  houses  in  the  Kensington-road  were 
erected  was  the  property  of  Charles  Edward 
Barlow,  and  was  by  him  sold  to  the  respondent 
William  Elsdon  under  an  agreement  of  the  2nd 
Aug.  1881,  the  arrangement  being  that  William 
Elsdon  should  raise  a  part  of  the  purchase  money 
by  a  first  mortgage,  and,  subject  to  this,  .give 
Charles  Edward  Harlow  a  second  mortgage  on 
the  premises  to  secure  50002.  and  interest.  This 
arrangement  was  carried  out  by  an  indenture  of 
mortgage  of  the  22nd  Nov.  1^1,  under  which 
Charles  Edward  Barlow  entered  into  possession 
of  the  premises,  and  remained  in  possession  until 
the  time  of  bis  death,  whilst  tnis  action  was 
pending.  The  sido  of  the  house  facing  the  new 
mghway  was  built  by  William  Elsdon  up  to  the 
navement.  The  houses  which  were  at  that  time 
built  on  the  eastern  side  of  De  Yere-gardens  had 
an  area  seven  feet  wide  (except  so  far  as  the  same 
were  overhung  by  bay  windows  and  porticoes) 
between  them  and  the  pavement.  Under  these 
circumstances,  the  surveyors  to  the  respondents 
contended  that  no  part  of  the  appellants'  house 
faciujg  De  Yere-gardens  ought  to  have  been  built 
within  seven  feet  of  the  pavement.  He  accordingly 
took  proceedings  under  sect.  75  of  the  Metropolis 
Management  Aiinendment  Act  1862.  That  section 
enacts  "  that  no  building,  structure,  or  erection 
shalL  without  the  consent  in  writing  of  the 
Metropolitan  Board  of  Works,  be  erected  beyond 
the  general  line  of  building  in  any  street,  place, 
or  row  of  houses  in  which  the  same  is  situate, 
in  case  the  distiance  of  such  line  of  buildings 
from  the  highway  does  not  exceed  fifty  feet,  or 
iRdthin'  fifty  feet  of  the  highway  when  the 
distance  from  the  line  of  building  therefrom 
amounts  to  or  exceeds  fifty  feet,  notwithstanding 
there  being  gardens  or  vacant  spaces  between  the 
line  of  buildings  and  the  highway,  such  general 
line  of  buildings  to  be  decided  oy  the  superin- 
tending architect  to  the  Metropolitan  Board  of 
Works  for  the  time  being,  and  in  case  any 
building,  structure,  or  erection  be  erected  or  be 
begun  to  be  erected  or  raised  without  such 
consent,  or  contrary  to  the  terms  and  conditions 
on  which  the  same  may  have  been  granted,  it 
shall  be  lawful  for  the  vestry  of  the  parish, 
or  the  board  of  works  for  the  district  in  which 
such  building  or  erection  is  situate,  to  cause  to 
be  made  complaint  thereof  before  a  justice  of  the 
peace,  who  shall  thereupon  issue  a  summons 
requiring  the  owner  or  occupier  of  the  premises, 
or  the  builder  or  person  engaged  in  any  work 
contrary  to  this  enactment,  to  appear  at  a  time 
and  place  to  be  stated  in  the  summons  to  answer 
such  complaint,  and  if,  at  the  time  and  place 
appointed  in  such  summons,  the  said  complaint 
shall  be  proved  to  the  satisfaction  of  the  justice 
before  whom  the  same  shall  be  heard,  such 
justice  shall  make  an  order  in  writing  on  such 
owner  or  occupier,  builder,  or  person,  directing 


the  demolition  of  any  such  building  or  erection, 
or  so  much  thereof  as  may  be  beyond  the  said 
general  line  so  fixed  as  aforesaid,  within  such 
time  as  such  justice  shall  consider  reasonable." 
The  respondents'  surveyor  first  applied  to  Mr. 
YuUiamy,  the  superintending  architect  to  the 
Metropolitan  Board  of  Works,  and  requested  him 
to  decide  the  general  line  of  buildings  on  the  east 
side  of  De  Yere-gardens.  Mr.  Yulliamy  gave  a 
certificate  which,  after  reciting  a  portion  of  the 
section  I  have  just  qnioted,  proceeded  as  follows : 
"  And  whereas  Mr.  William  Weaver,  surveyor  to 
the  vestry  of  Kensington,  and  Mr.  William  Elsdon, 
of  Yictoria-road,  Kensington,  have  severally  ap- 
peared before  me,  and  been  heard  regarding  the 
erection  of  a  house  in  Kensington-road,  at  the 
corner  of  De  Yere-gardens,  and  beyond  the  face 
or  front  of  the  buildings  forming  a  row  of  houses 
on  the  eastern  side  De  Yere-gardens  aforesaid, 
and  I  have  been  required  to  decide  the  general 
line  of  buildings  in  such  gardens  as  provided  in 
this  said  statute.  Now,  therefore,  having  con- 
sidered the  several  matters,  I,  the  undersigned, 
being  the  superintending  architect  to  the  Metro- 
politan Board  of  Works,  do  hereby,  pursuant  to 
the  said  Act,  decide  that  the  main  fronts  of  the 
buildings  forming  the  row  of  houses  aforesaid,  and 
tinted  pink  on  the  plan  hereto  annexed  and  signed 
by  me,  is  the  general  line  of  buildings  on  the 
eastern  side  of  De  Yere-gardens  aforesaid.**  To 
this  certificate  there  was  attached  a  plan,  in  which 
a  pink  line  was  drawn  along  the  front  of  the  main 
wall  of  the  houses  on  the  eastern  side  of  De  Yere- 
gardens,  which  commenced  at  the  southern  end 
of  the  houses  and  terminated  at  the  last  of  the 
houses  then  built,  which  was  a  point  upwards  of 
fifty  feet  to  the  south  of  the  appellants*  building. 
The  next  step  taken  was  to  make  a  complaint 
before  Mr.  Sheil,  one  of  the  magistrates  of  the 
metropolitan  police-courts,  and  on  the  24th  Jan. 
1882  he  made  a  verbal  order  directing  the  respon- 
dent Elsdon  to  demolish  the  seven  feet  in  ques- 
tion within  a  period  of  eight  weeks  from  the 
24th  Jan.  1882.  The  order  was  not  reduced  into 
writing  until  the  20th  March  1882,  after  which 
date  a  copy  of  it  was  served  on  the  respondent 
Elsdon.  On  the  2nd  March  1882  the  writ  in  the 
present  action  was  issued,  claiming  an  injunction 
to  prevent  the  defendants  from  pulling  down  or 
interfering  with  any  part  of  the  houses.  The 
action  came  on  for  trial  before  Bacon,  Y.C.,  who 
granted  a  perpetual  injunction  in  the  terms  of 
the  writ.  This  judgment  was  reversed  by  the 
Court  of  Appeal,  who  made  an  order  dismissing 
the  action.  It  appears  to  me  that  the  Question 
whether  this  action  is  well  founded  aepends 
entirely  upon  whether  the  respondents  are  able 
to  establish  that,  by  reason  of  the  provisions  of 
sect.  75  of  the  Metropolis  Management  Amend- 
ment Act  1862,  and  the  proceedings  which  have 
been  taken  under  it,  they  would  be  justified  in 
demolishincr  that  portion  of  the  appellants* 
building  which  had  given  rise  to  this  contro- 
versy. The  construction  of  the  section  I  have 
just  referred  to,  and  the  functions  under  it  of 
the  superintending  architect  to  the  Metropolitan 
Board  of  Works  and  the  magistrate,  came 
recently  under  the  consideration  of  your  Lord- 
ships* House  in  the  case  of  Spachman  v.  The 
Board  of  Works  for  tlie  Plumstead  District 
(10  App.  Cas.  229  ;  53  L.  T.  Rep.  N.  S.  157). 
It  was  there  held  that  the  offence  created  by 
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the  statute  consisted  in  building  beyond  the  line 
fixed    by  the  superintending  architect    to    the 
Board  of  Woiks  as  the  general  line  of  buildings 
in  the  street  or  row  of    houses  in  which  the 
building  in  question  was  situate,  and  to  which  it 
was  therefore  bound  to  conform.    It  was  decided 
that  the  magistrate's  duty  was  confined  to  seeing  | 
whether  the  building  projected  beyond  the  line 
so  decided,  and  that   he  was    not    empowered 
himself  to  inquire  or  determine  what  was  the 
general  line  of  buildings.      In  that  case  it  was 
manifestly  considered  oy  their  Lordships,  and 
1  think  rightly,  that  a  building  may  be  situate 
iu  a  row  of  houses  and  bound  to  conform  to  the 
general  building  line  of  such    row  of    houses, 
though  that  is  not  the  general  building  line  of 
the  street ;  and,  further,  that  the  general  ouilding 
line  may  differ  in  different  parts  of   the  same 
street,  and   that  it    is  for   the  superintending 
architect  to  determine  "  the  extent  of  the  space 
along  which  a  line  is  to  be  laid  down  "  in  deciding 
what  is  the  general  line  of  buildings  at  any  part 
of  the   street.    Now,  in  the  present  case,  the 
language  of  the  architect's  certificate  is  some- 
what peculiar.    It  appears  clear  that  he  did  not 
determine,    or    intend  to    determine,    that    the 
huilding  in  question  was  situate  in  the  row  of 
houses  on  the  eastern  side  of  Be  Yere-gardens, 
for  he  describes  the  house  as  "in  Kensington- 
road,  at  the  comer  of   De  Yere-gardens,   and 
beyond  the  face  or  front  of  the  buildings  forming 
a  row  of  houses  on  the  eastern  side  of  De  Yere- 
gardens."    And  all  that  he  decides  is  that  the 
main  fronts  of  the  buildings  forming  that  row  of 
houses  "  is  the  general  line  of  buildings  on  the 
eastern  side  of   De  Yere-gardens."      I   think, 
therefore,  that  the  architect  has  not  decided  that 
the  line  he  has  drawn  on  the  plan  is  the  general 
line  of  buildings,  either  of  the  row  of  houses  or 
the  street  in  which  the  building  of  the  plaintiffs 
is  situate,  unless  it  can  be  said  as  matter  of  law 
that,  where  a  row  of   houses  has  been  erected 
along   a    portion  of    a    highway,    any  building 
abutting  upon  the  same  highway,  whatever  the 
interval  between  it  and  the  row  of  houses  built, 
and  whatever  the  other  circumstances,  necessarily 
forms  part  of  the  same  row  of  houses,  or  is  to  be 
regarded  as  necessarily  governed  by  and  bound 
to   conform  to  the  general  line  of   building  of 
such  row  of  houses.    It  seems  to  me  that  your 
Lordships  cannot  so  hold  as  matter  of  law.     I 
think  that  such  a  construction  of  the  section 
would  run  counter  to  the  view  expressed  by  this 
House  in  the  case  of   Spademan  v.  Fliimstead 
Board  of  Works  (m5j  sup.) ;  and  I  do  not  think  it 
would  be  a  reasonable  construction  of  the  section. 
Yarious  cases  were  suggested  in  the  course  of  the 
argument  which  showed  the  unreasonable  conse- 
quences which  would    flow    from    such  a  con- 
struction, and  the  injustice  which  it  might  work, 
where  a  new  street  is  created  leading  out  of  an 
existing  one.    The  owner  of  land  abutting  on  the 
new  street  at  the  other  end  from  the  existing 
street,  and  however  distant  from  it,  might,  by 
erecting  a  few  houses,  or  it  may  be  a  single  house, 
-compel  the  owner  of  the  land  at  the  corner  of  the 
two  streets  so  to  set  back  his  building  as  to 
deprive  him  of  his  building  site  altogether.     For 
in  such  a  case  the  architect  might  give  a  precisely 
similar  certificate  to  that  which  he  has  given  in 
the  present  case,  and,  indeed,  could  hardly  avoid 
doing  so,  if  he  gave  a  certificate  at  all.    I  have 


therefore  come  to  the  conclusion  that  the  respon- 
dents have  not  established  that  any  offence  hu 
been  committed  under  the  75th  section  by  the 
erection  of  the  building  of  which  the  respondents 
complain.    I  do  not  intend  to  say  that  a  building 
situate  at  the  comer  of  two  streets  can  never,  for 
the  purposes  of  the  section,  be  regarded  as  situate 
in  both,  or  that  it  cannot,  in  such  a  case,  ever  be 
regarded  as  situate  in  two  rows  of  houses.    8adi 
a  question  must  in  each  case  be  decided  upon  its 
own  merits,  having  regard  to  all  the  circom- 
stances.      In   the    view    I    have    taken,   it  is 
unnecessary  to  determine  whether,  if  the  offence 
had    been    established,    the    injunction    ought 
nevertheless  to  have  been  granted  on  the  ground 
that  the  magistrate  had  not  made  such  an  order 
as  is  required  by  the  statute.    But  I  must  not 
be  understood  as  expressing  an  opinion  that  the 
order  was  a  valid  one.    It  follows  from  the  con- 
clusion at  which  I  have  arrived    that,  in  my 
opinion,  the  judgment  of  the  Court  of  Appeal 
cannot   be  supported.      I  therefore   move  your 
Lordships  that  the  judgment  of  the  Court  of 
Appeal  be  reversed,  and  the  judgment  of  Bacon, 
Y.C.  restored,  with  the  variation  that  the  injunc- 
tion should  be  limited  to  restraining  the  respon- 
dents from  demolishing  or  interfenng  with  the 
buildings  in  question,  or  taking  any  steps  for 
that  purpose  in  virtue  either  of  the  certificate  of 
Mr.  V  ulliamy  or  of  the  complaint  and  proceedings 
following  thereon,  and  that  the  respondents,  toe 
vestry  of  St.  Mary  Abbotts,  Kensington,  do  pay 
the  costs  in  the  Court  of  Appeal  and  the  costs  of 
this  appeal. 

Lom  Watson. — My  Lords  :    I   think  it  is  a 
necessary  consequence  of  the  judgment  of  this 
House  in  Spackman  v.  Plumstead  Board  {ubi  $vp.) 
that,  until  the  superintending  architect  of  tne 
Metropolitan    Board  has    decided    the   matters 
committed  to  him  by  sect.  75  of  the  Metropolis 
Management  Amendment  Act  1862,  no  justice  of 
the  peace  has  jurisdiction  to  entertain  a  complaint 
under  that  section,  and  to  issue  an  order  in  terms 
thereof,  directing  the  demolition  of  a  building  or 
erection.  And,  in  m^  opinion,  the  f unctionassigned 
to  the  superintending  architect  is,  not  merely  to 
lay  down  the  general  line  of  buildings  in  a  street, 
place,  or  row  of  houses  in  which  the  buildini;  or 
erection  complained  of  is  alleged  to  be  situated, 
bat  to  fix  and  determine  the  general  building  line 
of  the  street,  place,  or  row  in  which,  according 
to  his  professional  judgment,  such  building  or 
erection  is  actually  situate.  The  question  whether 
a  building  is  or  is  not,  within  the  meaning  of  the 
Act,  situate  in  a  particular  street,  place,  or  row 
may  involve  considerations  of  the  same  chantcter 
with   those  upon  which  the  determination  of  a 
general  line  of  buildings  must  often  depend ;  and 
it  appears  to  me  to  have  been  the  intention  of  the 
Legislature  to  intrust  the  decision  of  both  points 
to  the  architect,  and  not  to  the  justice  before 
whom  the  complaint  is  brought.    The  certificate 
of  Mr.  Yulliamy,  dated  18th  Oct.  1881,  and  the 
plan  therein  referred  to,  which  must  be  construed 
together,  do  not  appear  to  me  to  meet  the  require- 
ments of  sect.  75,  inasmuch  as  they  do  not  contain 
any  decision  by  that  gentleman  to  the  effect  that 
the  building  in  dispute,  or  any  part  of  it,  projects 
beyond  the  general  building  line  of  the  street  or 
row  in  which  it  is   situate.     They  do  indicate 
that  the  building  is  "  in  Kensington-road  at  the 
corner    of  De  Yere-gardens,"   that   the   main 


MAGISTRATES'   OASES. 


249 


H.  OP  L.J 


Bablow  v.  Kensington  Vestet. 


[H.  OF  L. 


fronts  of  a  row  of  houses  on  the  east  side  of  the 
gardens  is  the  general  line  of  buildings  on  that 
side  of  De  Yere-gardens,  and  that  the  building  is 
beyond  the  main  fronts  of  that  row  of  houses. 
But  they  do  not  show  that,  according  to  the 
jad^ent  of  Mr.  Vulliamy,  the  building  is  situate 
either  in  that  row  of  houses  or  in  De  Vere- 
gardens.  I  am  therefore  of  opinion  that  the 
magistrate  had  no  jurisdiction  to  pronounce  the 
order  of  demolition  which,  ex  facie,  l)ear8  date 
the  24th  Jan.  1882,  and  that  it  must  be  treated 
as  a  nullity.  I  also  think  that,  even  if  there  had' 
l)een  jurisdiction  in  the  magistrate,  his  order 
woald,  in  the  circumstances  of  this  case,  have 
been  void.  Sect.  75  prescribes  that  it  shall  be 
made  "  in  writing  on  "  the  person  who  is  directed 
to  take  the  building  down,  and  that,  for  the 
purpose  of  demolition,  he  shall  be  allowed  "  such 
time  d.s  such  justice  shall  consider  reasonable.*' 
The  order  professes  to  allow  for  that  purpose  a 
period  of  eight  weeks  from  the  24th  Jan.,  which 
consequently  expired  on  the  21st  March  1882. 
But  it  is  admitted  that,  although  the  magistrate 
announced  the  terms  of  his  judgment  on  the 
24th  Jan.,  the  order  itself  was  not  reduced  to 
writing  or  subscribed  by  him  until  the  21st 
March  following.  It  was  never  served  upon  the 
person  to  whom  it  is  directed,  and  the  fact  of  a 
written  order  having  been  made  did  not  come  to 
his  knowledge  before  the  expiry  of  the  day  upon 
which  it  was  issued.  I  am  of  opinion  that  an 
order  verbally  intimated  by  the  magistrate  is  not 
in  any  sense  an  order  "  in  writing "  within  the 
meaning  of  the  Act ;  and,  further,  that  in  pro- 
ceedings like  these  of  a  harsh  and  penal  character 
a  written  order  cannot  be  regarded  as  made  "  on" 
the  defendant  until  it  has  been  duly  served  upon 
him,  or  otherwise  brought  to  his  knowledge.  In 
that  view  no  time  whatever  was  allowed  for 
implementing  the  order  to  demolish ;  and  that 
circumstance  of  itself  would  be  sufficient  to 
vitiate  the  order,  even  if  the  rest  of  the  pro- 
ceedings had  been  regular  and  competent.  Other 
important  questions  have  been  argued  before  us 
relating  to  the  construction  of  sect.  75 ;  but  these 
I  do  not  think  it  necessary  to  decide.  If  the 
views  which  I  have  already  expressed  are  well 
founded,  the  respondents  are  not  at  present  in  a 
position  to  institute  a  complaint  m  terms  of 
sect.  75,  and  it  is  possible  that  they  may  never  be 
able  to  place  themselves  in  that  position.  I  am 
accordingly  of  opinion  that  your  Lordships  ought 
to  reverse  the  order  appealed  from,  and  to  restore 
the  judgment  of  the  Vice-Chancellor,  with  the 
variations  which  have  been  proposed  by  my  noble 
and  learned  friend. 

Lord  Bbamwell. — My  Lords:  I  agree  in  the 
reasons  that  have  been  given  by  my  noble  and 
learned  friends  for  reversing  the  judgment  in 
this  case.  I  arrive  at  the  same  conclusion  on 
other  reasons.  My  reasons  are,  that  I  am  of 
opinion  that  sect.  75  only  applies  to  buildings  in 
a  row  of  houses,  or  buildings  in  a  line  of  buildings, 
and  that  the  building  in  question  was  not  in  such 
a  row  of  houses  or  line  of  buildings  in  De  Vere- 
gardens.  I  construe  the  statute  as  I  do  for 
the  following  reasons :  Sect.  75  uses  the  words 
"  street,  place,  or  row  of  houses."  This  evidently 
means  that  a  roto  of  houses  is  to  be  looked  for ; 
that,  though  there  may  be  a  general  line  of 
buildings  in  a  street,  yet,  if  there  is  a  row  of 
houses  not  in  that  general  line,  the  building  is 
Mag.  Oas.— Vol.  XIV. 


not  to  be  beyond  the  line  of  the  row,  though 
within  the  line  of  the  street.  Great  Cumberland- 
place  affords  an  illustration  of  what  I  mean.  It 
may  be  said  that  there  is  a  general  line  of 
buildings  in  Great  Cumberland-place  ;  I  think 
there  is.  But  there  is  another  and  different 
one  for  the  row  of  houses  in  the  recess  in  it. 
No  houses  could  be  projected  beyond  the  line 
of  this  row.  Again,  there  may  be  said,  in  a 
sense,  to  be  a  general  line  of  buildings  in  the 
Strand  on  the  north  side.  There  is  not  there 
a  recess  or  projection  from  Charing-cross  till 
Holly  well-street  is  reached.  It  would  be  correct 
to  say  that  that  showed  the  general  line  of 
buildings  in  the  Strand.  But,  doubtless,  if  a 
house  in  the  Strand  east  of  St.  Mary's  Church 
was  pulled  down,  it  might  be  rebuilt  out  to  its 
jSresent  extent  without  being  subject  to  the  con- 
sequences attaching  by  sect.  74  to  the  rebuilding 
of  nouses  which  project  "  beyond  the  general  lino 
of  street."  Then  the  good  sense  of  the  thing 
requires  this  construction,  whatever  we  may 
suppose  the  motive  of  the  enactment — whether 
the  convenience  of  neighbours,  their  amenities, 
sanitation,  or  what  not.  Next  I  find,  as  a  fact, 
that  the  appellants'  house  is  not  in  the  row  of 
houses  or  line  of  buildings  called  De  Vere- 
gardens.  I  do  not  say  it  is  not  in  Do  Vere- 
gardens.  If  houses  are  in  streets  at  all,  and  not 
by  the  side  of  them  only,  a  comer  house  is  in 
two  streets.  I  think  there  was  nothing  in  the 
suggestion  I  made  that  the  road  by  the  side  of 
the  house  was  not  a  part  of,  but  a  road  leading  to, 
De  Vere-gardens.  I  think  that,  if  the  builder  of 
the  appellants'  house  had  chosen  to  have  built  it 
as  part  of  the  row  of  houses  there,  he  must  have 
built  it  in  their  line.  But  he  did  not.  If  I  am 
to  define  what  is  a  building  which  is  built  as  part 
of  a  row,  I  answer  at  once  that  I  cannot.  The 
particular  case  must  be  examined.     But  I  can 

five  an  example  that  I  think  cannot  be  denied, 
upposo  a  row  of  small  houses  in  a  side  street, 
and  a  row  of  palaces  in  the  main  street.  Could 
it  be  said  that  one  of  the  latter  was  in  the 
same  row  as  the  former  F  I  remember  what 
Mr.  Millar  said,  that  the  statute  says  nothing 
about  uniformity  of  elevation,  or  requires  any- 
thing but  uniformity  of  frontage.  But  still  I 
say  that  in  the  case  I  put  the  palace  is  not  in  a 
row  with  the  cottages.  I  do  not  say  that  it 
depends  on  one  street  being  the  mam  street, 
or  the  other  not.  Nor  do  I  attach  value  to  the 
entrance  being  in  the  side  of  the  house  where 
the  row  is,  except  in  so  far  as  it  helps  to  show 
whether  it  is  in  that  row  or  not.  Further, 
it  must  be  admitted,  I  think,  that  if  another 
house  like  the  one  in  question  were  built  to  the 
south  of  it,  it  must  be  built  not  projecting  beyond 
the  row  of  houses  called  De  Vere-gardens.  It 
would  then  be  in  their  row.  This  is  not.  See 
what  would  be  the  consequence  of  holding  that 
it  is.  Here  is  the  case  I  put.  *  A  man  buys  land 
at  the  back  of  Nos.  98,  99,  100,  101,  and  102. 
He  pulls  down  100,  and  makes  a  way  to  his  land, 
on  which  he  builds  houses  behind  98  and  102. 
Suppose  the  owner  of  99  pulls  down  his  house, 
could  he,  by  virtue  of  sect.  74,  be  made  to  set  it 
back  to  the  level  of  the  new  houses  at  the  back  P 
Further,  though  builders  in  a  row  may  affect 
subsequent  builders  in  the  same  row,  I  cannot 
think  they  can  where  the  frontage  is  different. 
I  lay  down  no  general  rule.     I  do  not  think  it 
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possible  to  do  so  accurately ;  but  I  hold,  as  a 
met,  thnt  the  appellants*  house  is  not  within  any 
row  or  lino  of  buildings  in  De  Vere-gardens.  It 
is  said  that  the  question  I  have  dealt  with  is  for 
the  architect.  1  think  not,  or  I  should  not  have 
written  as  T  have.  When  a  house  is  in  a  row  of 
houses  it  is  for  the  architect  to  decide  what  is 
the  "general  line  of  buildings."  But  I  think, 
if  he  puts  a  house  in  a  row  in  which  it  is  not, 
he  exceeds  his  jurisdiction.  But  if  it  is  for  the 
architect  to  determine  this  matter,  then  it  is 
clear  that  Mr.  VuUiamy  has  not  decided  it  in 
favour  of  the  respondents.  On  the  contrary, 
he  has  shown  that  his  opinion  on  the  question  is 
the  same  as  that  which  I  have  expressed,  viz., 
that  the  house  in  question  is  not  in  the  row  of 
houses  to  the  south  of  it.  It  is  not  necessary  to 
decide  the  other  question,  but  I  cannot  but  think 
that  the  appellants  were  entitled  to  some  notice 
and  some  time  to  pull  down,  and  they  have  had 
none. 

Lord  Fitzgerald. — My  Lords  :  I  have  had  the 
advantage  of  reading  the  judgment  which  has 
been  delivered  by  the  Lord  Chancellor,  and  also 
the  judgment  which  has  been  delivered  by  Lord 
"VVatson,  and  I  entirely  agree  in  the  conclusions 
nt  which  they  have  arrived,  and  in  their  reasoning. 
I  especially  wish  to  advert  to,  and  express  my 
agreement  with,  the  judgment  of  Lord  Watson, 
indicating  that  the  order  on  which  it  was  intended 
to  proceed  to  demolish  the  house  in  question  was 
absolutely  void  and  valueless.  I  adhere  to  what 
was  said  and  done  in  SpacJcvian  v.  Plwnistead 
(nil  sup.),  in  which  T  took  part.  The  judgment 
of  Lord  Bramwell  goes  beyond  the  judgments  of 
the  Lord  Chancellor  and  of  Lord  Watson ;  but 
I  wish  to  be  understood  as  not  expressing  any 
dissent  from  what  has  fallen  from  him. 

Lord  Halsbury  concurred. 

Judgment  of  ilw  CouH  of  Appeal  reversed. 
JiidgnYient  of  Bacon,  V,C.  restored,  with,  a 
variation.  The  respondents  to  jmy  ike  costs 
in  the  Coxirt  of  Appeal,  and  the  costs  of  this 
appeal.  Cause  remitted  to  tlie  Chancenj 
Division. 

Solicitors  for  appellant,  Last  and  Sons. 
Solicitors    for    respondents,  Pontifex,  Hewitt, 
and  Pitt. 


^ni^xmt  Cmirt  of  Inirkaturt 


COURT    OF   APPEAL. 

Friday,  Juhj  30, 1886. 

(Before  Cotton,  Lindley,  and  Lopes,  L. JJ.) 

Bateman  v.  Poplar  District  Board  op  Works,  (a) 

appeal  pbom  the  chancery  division. 

Metropolis  Local  Management  Act  1855  (18  4*  19 
Vict.  c.  120).  ss.  68,  73",  74,  75,  76,  250—"  Sewe^-'' 
— "  Drain  " — Draining  hy  "  combined  operation" 
— Metropolis  Local  Management  Act  1862  (25  ^ 
26  Vict.  c.  102),  s.  106. 

B.  was  the  owner  of  a  continuous  roio  of  cottages 
on  the  north  side  of  and  fronting  on  W.-road  at 
one  end,  where  W.-road  joined  X.-road  at  right 

(a)  Reported  by  Framk  Evans,  Esq.,  Bftnister-at-Law.  I 


angles.  M.  was  the  occupier  of  one  of  the 
cottages.  At  tlie  rear  of  the  cottarjes,  under  the 
back  yards  or  gardens  belonging  to  them,  there 
was  a  9 -inch  drain  which  received  the  sewage 
from  the  cottages  only,  and  carried  it  into  the 
main  sewer  of  the  Metropolitan  Board  of  Worh 
under  X.-road. 

The  cottaaes  were  built  in  1877,  and  on  the  7fh 
April  1877  the  then  owner  of  the  property  gave 
notice  to  the  Board  of  IVorJcs  for  the  Poplar  Bis- 
trict  that  he  intended,  on  the  expiration  of  seven 
days,  unless  he  received  notice  from  the  hoard  to 
the  contranj,  at  his  oicn  e^i^pense,  to  make  the 
9-inch  drain  from  the  cottages  to  connect  wilh 
the  main  seicer  under  X.-road.  No  such  notice. 
being  given  {the  proposed  worh  being  approved  hj 
the  board,  though  no  formal  order  was  dratenyv) 
the  drain  was  constructed. 

B.  and  M.  in  1886  commenced  an  action  to  restrain 
the  Poplar  Board  from  permitting  offensive  smelh 
to  emanate  from  the  9-inch  drain,  tvhich  the 
plaintiffs  contended  was  a  *'  sewer "  within  the 
meaning  of  sect.  250  of  the  Metropolis  Local 
Management  Act  1855.  The  defendants  con- 
tended that  the  9- inch  drain  was  not  a  seicer, 
but  a  "  drain  "  within  the  meaning  of  the  same 
section,  that  it  was  the  property  of  the  plaintiff  B., 
and  that  the  defendants  were  not  liable  for  any 
nuisance  arising  frora  it.  Sect.  250  defines  a 
"drain'' as  meaning  and  including  any  drain 
of,  and  used  for  the  draitiage  of  one  building 
only,  or  premises  within  the  same  curtilage,  t^c., 
and  also  "  any  drain  for  draining  any  group  or 
block  of  houses  by  a  combined  operatian  under 
the  order  of  any  vestry  or  district  board.*' 

"  Sewer"  is  defiyied  as  meaning  sewers  and  drains 
of  every  description,  except  drains  as  so  inter- 
preted. By  sect.  68  all  sewers  made  or  to  be  made 
within  tlie  district,  ivith  certain  exceptions,  are 
vested  in  the  district  board.  Sect.  73  gives  a 
general  power  to  the  district  board,  if  any  house 
{whether  built  before  or  after  the  commencement 
of  the  Act)  is  not  drained  by  a  sufficient  drain 
communicating  with  some  sewer,  to  require  the 
owner  to  construct  a  drain  into  tlie  common 
sewer.  By  sect.  74  a  district  board  may,  if  it 
appears  that  a  group  or  block  of  contiguous 
houses  may  be  drained  more  economically  or 
advantageously  ni  combination  than  separately, 
to  order  that  such  group  or  block  be  drained  "  as 
hereinbefore  p^'ovided  by  a  combined  operaticm" 
and  this  is  the  only  section,  except  se^t.  250, 
which  refers  to  draining  by  a  "combined  opera- 
tion.** 

By  sect.  76,  before  laying  the  foundation  of  a  new 
house,  or  draining  into  a  sewer,  seven  days 
notice  are  to  be  given  to  the  district  board,  and 
every  such  drain  is  to  be  tnade  in  such  direction, 
TTuinner,  and  foi'W,,  and  of  such  m^ateriaJls,  and 
with  such  branches,  and  other  works  as  "herein^ 
before  mentioned,  and  as  the  vestry  or  board 
shall  order.** 

Held,  by  Cotton  and  Lindley,  L.J  J.  {Lopes,  L.J. 
dissentiente),  that  "  combined  operation  **  in  sect. 
250  did  not  refer  solely  to  combined  operation 
under  sect.  74  when  houses  were  already  existing, 
but  meant  a  drain  which  was  to  take  away  not 
the  sewage  of  one  house  only,  but  of  several  houses 
in  combination,  a7id  did  not  refer  to  a  combina" 
tion  of  oivners,  but  of  houses;  that  power  was 
given  by  sect.  76,  as  regarded  Iwu^es  that  were 
not  built  but  about  to  be  built,  to  direct  that  they 
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should  he  drained  in  comhination;  tJiat  a  suffi' 
cient  order  of  the  hoard  had  heen  tnade,  though 
110  formal  order  had  heen  draivii  up ;  and  that 
the  9' inch  drain  was  a  "drain**  within  sect. 
'250,  and  not  a  "  sewer  "  vested  in  the  defendants, 
and  therefore  that  the  defendants  were  not  respoii' 
sihlefor  any  nuisance  arising  from  it. 

The  decision  of  Noith,  J.  reversed. 

Semhle,  that  hefore  hringiiig  such  aii  action,  no 
notice  need  he  given  under  sect.  106  of  the  Metro- 
polis Local  Management  Act  1862. 

This  action  was  brought  by  Frank  Bateman  and 
James  Meckiff,  claiming  (1)  an  injunction  to 
restrain  the  defendants,  the  Board  of  Works  for 
the  Poplar  District,  from  permitting  offensive  and 
pestilential  smells  to  emanate  from  the  sewers 
and  drains  of  and  under  the  control  of  the  defen- 
dants, situate  near  to,  at  the  rear,  and  in  the  front 
of  the  plaintiffs*  houses,  known  as  Kos.  1  to  15, 
Vulcan-cottages,  Wallis-road,  Victoria  Park,  so 
as  to  constitute  a  nuisance  and  be  injurious  to 
the  health  of  the  plaintiffs'  tenants  and  the  occu- 
piers of  the  houses ;  (2)  damages  for  loss  sustained 
by  the  alleged  nuisance. 

The  plaintiffs  moved  for  an  interlocutory  in- 
junction before  North,  J.  on  the  18th  May  1886. 

The  plaintiff  Bateman  was  the  owner  of 
Vulcan-cottages,  and  the  plaintiff  Meckiff  was  the 
occupier  of  one  of  the  cottages.  The  cottages, 
which  formed  a  continuous  row,  were  situate 
on  the  north  side  of  Wallis-road,  on  which  they 
fronted.  The  west  end  of  the  row  was  close  to  the 
junction  of  Wallis-road  with  Windsor-road,  which 
ran  nearly  north  and  south.  Under  Wallis-road,  in 
the  front  of  the  cottages,  there  was  a  12-inch  sewer, 
which  was  the  property  of  the  defendants.  At 
the  rear  of  the  cottages,  under  the  back  yards  or 
gardens  belonging  to  them,  was  a  9-inch  sewer 
or  drain,  which  received  the  sewage  from  the 
cottages  (and  that  sewage  only)  and  carried  it  into 
the  main  bri(rk  sewer  belonging  to  the  Metro- 
politan Board  of  Works  under  Windsor-road. 

The  cottages  were  built  in  the  year  1877,  and 
on  the  7th  April  1877  a  notice  was  given  on  behalf 
of  the  then  owner  of  the  property,  hy  his  surveyor, 
to  the  defendants,  stating  that  he  intended,  on 
the  expiration  of  seven  days  from  the  service  of 
the  notice  (unless  he  should  receive  directions 
from  the  board  to  the  contrary),  to  build  and  lay 
a  glazed  9- inch  pipe  drain  from  the  fifteen 
houses  to  connect  with  the  main  sewer  in 
Windsor-road,  and  to  be  constructed  at  the 
expense  of  the  owner.  The  board  raised  no 
objection  to  the  proposed  drain,  and  it  was 
accordingly  laid,  and  trie  9-inch  drain  was  exist- 
ing' in  the  rear  of  Vulcan- cottages 

The  plaintiffs  complained  of  a  nuisance  arising 
from  the  escape  of  sew^er  gas  from  both  the 
12-iuch  sewer  and  the  9-inch  drain,  caused,  as  they 
alleged,  by  insufficient  trapping;  and  they 
further  alleged  that  both  the  sewers  were  the  pro- 
perty of  the  board.  The  principal  question  was 
whether  the  9-inch  drain  was  the  property  of  the 
board,  or  a  private  drain  and  the  property 
of  the  owner  of  the  cottages,  and  this  depended 
upon  whether  it  came  within  the  definition  of  a 
"  sewer  "  contained  in  sect.  250  of  the  Metropolis 
Local  Management  Act  of  1855,  or  within  the 
definition  of  a  "  drain "  contained  in  the  same 
section. 

The  material  statutory  enactments  and  deci- 


sions referred  to  during  the  argument  sufficiently 
appear  from  the  judgments  of  North,  J.  and  the 
Lords  Justices. 

T.  L.  Wilkinson  and  Grispe  for  the  plaintiffs. 

N.  Higgins,  Q.C.  and  Borthwich  for  thoi  defen- 
dants. 

North,  J. — ^This  is  a  motion  for  an  injunction 
to  restrain  the  defendants  from  allowing  offensive 
smells  to  issue  from  the  sewers  and  drains  referred 
to  in  the  notice  of  motion.  The  plaintiff  Bateman 
is  the  owner  of  all,  and  the  plaintiff  Meckiff  is 
the  occupier  of  one,  of  fifteen  houses  in  a  row 
w^hich  are  substantially  within  the  district  of 
the  defendants,  although,  as  regards  the  whole, 
the  boundary  line  between  that  district  and 
another  district  intersects  the  block  of  houses. 
There  are  two  sewers,  or  drains,  which  are  com- 
plained of,  one  called  the  12-inch  sewer,  which 
runs  along  Wallis-road,  the  road  upon  which  tho 
fronts  of  these  houses  look  out,  and  the  other, 
called  the  9-inch  drain,  or  sewer,  which  is  the 
means  by  which  these  fifteen  houses  are  drained, 
and  which  runs  along  the  back  of  the  houses, 
passing  from  there  to  the  west  till  it  comes  to 
Windsor-road,  where  it  runs  into  a  sewer  belong- 
ing, not  to  the  Poplar  Board  of  Works,  but  to  the 
Metropolitan  Board  of  Works.  The  emanations 
from  those  two  drains  or  sewers  are  the  subject 
of  complaint  in  this  action.  The  first  question 
which  I  have  to  consider  is,  w^hether  the  action  is 
maintainable  upon  the  ground  that  no  proper 
notice  lias  been  given.  The  question  of  notice 
turns  on  the  106th  section  of  the  Metropolis 
Local  Management  Act  1862,  which  provides  that 
"no  writ  or  process  shall  be  sued  out  against  or 
served  upon,  and  no  proceeding  shall  be  insti- 
tuted against  .  .  .  any  vestry  or  district 
board  .  .  .  for  anything  done  or  intended  to 
be  done  under  the  powers  of  such  board  or  vestry" 
under  the  prior  Acts  or  this  Act "  until  tho  expi- 
ration of  one  calendar  month  next  after  notice  in 
writing  shall  have  been  served  upon  such  board 
or  vestry  .  .  .  stating  the  cause  of  action  or 
grounds  of  the  proceedhig  or  demand,  and  the 
name  and  place  of  abode  of  the  intended  plaintiff 
or  claimant  and  his  attorney  or  agent  in  the  cause 
or  proceeding."  The  evidence  shows  that  no 
notice  has  been  given  in  the  present  case  strictly 
in  conformity  with  the  Fort  of  notice  there 
described.  The  Act  proceeds  to  say :  "  Upon  the 
trial  of  any  action  the  plaintiff  shall  not  be  per- 
mitted to  go  into  evidence  of  any  cause  of  action 
except  such  as  is  stated  in  the  notice  so  served  or 
delivered,  and  unless  such  notice  be  proved  the 
jury  shall  find  for  the  defendant ;  and  every  such 
action  or  proceeding  shall  be  brought  or  com- 
menced within  six  months  next  after  the  accrual 
of  the  cause  of  action  or  ground  of  claim  or 
demand,  and  not  afterwards,  and  every  such 
action  shall  be  laid  and  tried  in  the  county  or 
place  where  the  cause  of  action  accrued  and  not 
elsewhere ;  and  the  defendants  shall  in  any  such 
action  be  at  liberty  to  plead  the  general  issue,  and 
give  the  said  recited  Acts  and  this  Act  and  all 
special  matter  in  evidence  thereunder ;  "  and 
then  it  proceeds,  that  it  shall  bo  lawful  for 
the  persons  to  whom  the  notice  is  given  to 
tender  amends  at  any  time  within  one 
calendar  month  after  service  of  such  notice, 
"  and  in  case  the  same  bo  not  accepted,  to  plead 
such  tender  in  bar,  and  (by  leave  of  the  court) 


262 


MAGISTRATES'   CASES. 


Ct.  01  App.] 


Bateuan  i;.  PoPLAB.  District  Board  op  Works. 


[Ct.  op  App. 


with  the  general  issue  or  other  plea  or  pleas ;  and 
if  upon  issue  joined  upon  any  plea  pleaded  to  the 
whole  action  the  jury  find  generally  for  the  defen- 
dant, or  if  the  plaintiff  be  nonsuited  or  discontinue, 
or  if  judgment  be  given  for  the  defendant,  then  the 
defendant  shall  be  entitled  to  full  costs  of  suit, 
and  have  judgment  accordingly  ;  and  in  case 
amends  have  not  been  tendered  as  aforesaid,  or 
in  case  the  amends  tendered  be  insufficient,  it 
shall  be  lawful  for  the  defendant,  by  leave  of  the 
court,  at  any  time  before  trial,  to  pay  into  court 
under  plea  such  sum  of  money  as  he  may  think 
proper,  and  (by  the  like  leave)  to  plead  the 
general  issue  or  other  plea  or  pleas,  any  rule  of 
court  or  practice  to  the  contrary  notwithstanding." 
When  that  Act  was  passed,  an  action  in  a  court  of 
law  and  a  suit  in  the  Court  of  Chancery  were 
entirely  distinct.  Although  there  was  no  doubt 
at  that  time  power  in  a  court  of  law,  to  a  limited 
extent,  to  grant  injunctions,  yet  it  may  be  said 
that,  as  a  rule,  applications  for  injunctions  were 
made  to  the  Court  of  Chancery,  and  not  to  the 
courts  of  common  law ;  the  granting  of  injunctions 
in  courts  of  law  was  ancillary  to  other  relief,  and 
not  substantial  independent  relief.  Now,  reading 
that  section  through,  I  have  no  doubt  that  it 
applies  simply  and  solely  to  an  action  of  law, 
and  not  to  a  suit  in  equity ;  and  at  the  time  at 
which  that  section  became  law  it  never  crossed 
the  minds  of  any  one  that  the  existence  of  that 
section  could  be  an  impediment  to  any  proceeding 
whatever  in  a  court  of  equity  to  obtain  an  injunc- 
tion to  restrain  a  nuisance.  Tbe  various  points 
referred  to,  as,  for  instance,  that  the  jury  are  to 
decide  the  case,  the  absence  of  any  reference 
whatever  to  a  judge,  tlic  mode  of  pleading 
indicated,  giving  tho  general  issue  and  putting 
special  matters  in  evidence,  and  tho  other 
directions  of  that  section  with  referemco  to  a 
nonsuit  and  otherwise,  all  show  to  demonstra- 
tion that  the  section  was  intended  to  apply  to  an 
action  at  law  as  distinguished  entirely  from  a 
suit  in  equity.  In  the  present  case  the  action  is 
for  an  injunction  to  restrain  a  nuisance.  The 
prayer  substantially  is  for  the  injunction  which 
is  now  sought,  although  there  is  a  second  para- 
graph of  the  ])rayer  that  claims  "  damages  for 
the  loss  sustained  by  reason  of  the  said  nuisance 
rendering^  the  said  cottages  unhealthy  and  un- 
tenantable." This  is  the  only  section  that 
touches  the  case.  It  seems  to  me  that,  what- 
ever might  be  the  state  of  things  under  the 
Public  Health  Act  1875,  under  this  section  there 
is  no  reason  whatever  why  an  action  for  an 
injunction  should  be  preceded  by  a  month's 
notice.  Under  those  circumstances,  it  seems  to 
me  that  that  reliminarv  ob  ection  ciimot 
prevail.  I  must  say  this  also,  that  if  the  case 
had  been  under  tho  Public  Health  Act  1875, 
instead  of  under  the  Metropolis  Local  Manage- 
ment Act  1855,  the  case  of  Mower  v.  Low  Leyton 
Local  Board  (36  L.  T.  Hep.  X.  S.  760 ;  5  Ch.  Div. 
347)  seems  to  me  to  show  that  I  could  not  have 
refused  to  entertain  the  action  upon  the  ground 
that  such  notice  had  not  been  given.  The  next 
question  is  with  respect  to  the  9-inch  drain  or  sewer 
at  the  back  or  north  of  the  houses,  and  the  point 
between  the  parties  is  whether  that  is  a  drain 
or  a  sewer.  Tne  result  of  the  decision,  one  way  or 
the  other,  is  this,  that  if  it  is  a  sewer  it  is  vested 
in  the  defendants,  because  it  is  in  their  district, 
and  so  far  as  it  is  in  their  district  it  is  vested  in 


them  under  the  concluding  words'  of  the  68tli 
section  of  the  Act  of  1855.    If,  on  the  other  hand, 
it  is  not  a  sewer,  but  a  drain,  then  the  defcndantti 
are  not  responsible  for  its  state,  and  cannot  be 
made  liable  to  the  injunction  which  is  now  asked. 
Now,  the  question  whether  it  is  a  drain  or  sewer 
depends  upon  the  construction  of  the  Act  of  185^ 
and  in  the    interpretation   clause,   sect.  250,  a 
definition  of  each  of  those  thinops  is  given.    The 
interpretation  clause  says  :  "  Tne  word  *  drain ' 
shall  mean  and  include  any  drain  of  and  used  for 
the  drainage  of  one  building  only,  or  premis&s 
within  the  same  curtilage,  and  made  merely  for 
the  purpose  of  communicating  with  a  cesspool  or 
other  like  receptacle  lor  drainage,  or  with  a  sewer 
into  which  the^drainage  of  two  or  more  building8 
or  premises  occupied  by  different  persons  is  oon- 
veyed."    Pausing  there  for  a  moment,  it  is  clear 
that   "drain"   means  the  mode  by  which  one 
building  is  drained — the  building  including  the 
premises  within  one  curtilage  —  and    anything 
which  is  not  a  drain  to  be  used  for  the  drainage 
of    one    building    does    not    come    within   tbAt 
definition.      The  words  "one  building  only,  or 
premises  within  the  same  curtilage"  pomt  clearly 
to  what  is  intended.    I  did  not  quite  finish  the 
definition,  because  there  are  these  further  word;, 
"  and  shall  also  include  any  drain  for  draining 
any  group  or  block  of  houses   by  a  combined 
operation    under    the   order   of   any  vestry  or 
district  board."    Then  there  is  a  definition  of 
the  word    "  sewer,"    that    it  "  shall  mean  and 
include  sewers  and  drains  of  every  description, 
except  drains  to  which  the  word  *  drain '  inter- 
preted as  aforesaid  applies."     So  that  we  ba^'e  a 
technical    interpretation    of    "  drain "    for   the 
purpose   of    the    Act,    which     is    smaller    than 
the  ordinary  use  of    the   word  drain,  because 
technical     drains    only     are     called    "  drains," 
other   drains    and   sewers    being  by  the  terms 
of  the  Act  called  "  »ewers."      Now,  these  fifteen 
houses  are  drained  by  the  9-inch  sewer  at  the 
back,  to  which  the  pipes  are  carried  from  each 
of  the  fifteen  houses — from  the  water-closet,  the 
sink,  and  whatever  other  parts   require  drain- 
age.   Therefore  the  drainage  of  each  house,  as 
far  as  the  main  drain  or  sewer,  is  distinct,  but 
this  sewer  is  the  common  means  by  which  the 
fifteen  houses  are  drained,  and  through  the  lower 
part  of  which,  at  any  rate,  all  the  contents  of  the 
sewer  of   those  fifteen  houses  reach  the  main 
sewer  of  the  Metropolitan  Board.    It  is  clear, 
therefore,  that  this  is  not  a  drain  draining  one 
house  or  premises  within  one  curtilage  only.  That 
being  so,  it  must  be  a  sewer  within  the  meaning 
of  the  Act,  unless  it  is  covered  by  the  last  few 
words  of  that  definition,  namely,  "a  drain  for 
draining  any  block  or  group  of  houses  by  a  com- 
bined opei'ation  under  the  order  of  any  vestry  or 
district  ooard."  The  question,  therefore,  is,  whether 
it  comes  within  those  words.   To  understand  those 
words,  and  to  apply  the  definition  given  there,  it  is 
necessary  to  tura  to  the  other  sections  of  the  Act, 
commencing  with  the  67th  section,  where  that 
portion  of  the  Act  commences  which  relates  to 
the  duties  and  powers  of  vestries  and  district 
boards.    The  68th  section,  by  its  final  words,  vests 
all  sewers,  "  made  or  to  be  made  "  within  a  dis- 
trict, in  the  vestry  or  board.     Then  the    69th 
section  requires  the  boards  to  repair,  and  so  on,  all 
sewers  vested  in  them,  and  from  time  to  time  to 
construct  new  ones,  and  says,  that  they  "  shall 
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cansetobe  made,  repaired,  and  maintained,  such 
sewers  and  works   ....    as  may  be  necessary 
for  effectually  draining  their  parish  or  district. 
I  pass  over  the  70th  section ;  that  merely  relates 
to  the  expenses.    Then  the  71st  section  provides 
that  "every   district  board  and  vestry  shjill,  by 
providing  proper  traps,  or  other  coverings,  or  by 
ventilation,  or  such   other  ways   and  means  as 
shall  be  practicable  for  that  purpose,  prevent  the 
effluvia  of  sewers  from  exhaling  through  gully- 
holes,  gratings,  or  other  openings  of  sewers  in  any 
of  the  streets  or  other  places  within  theii*  dis- 
trict or  parish."    Sect.  7^  provides  that,  "  Every 
vestry  and  district  board  shall  cause  the  sewers 
vested  in  them  to  be  constructed,  covered,  and 
kept  so  as  not  to  be  a  nuisance  or  injurious  to 
health,  and  to  be  properly  cleared,  cleansed,  and 
emptied,**  and  so  on.    Then  we  come  to  the  73rd 
section,  which  is  this,  "  If  any  house  or  building, 
whether  built  before  or  after  the  commencement 
of  this  Act,  situate  within  any  such  parish  or 
district,  be  found  not  to  be  drained  by  a  sufficient 
drain     communicating    with   some    sewer,    and 
emptying  itself  into  the  same,  to  the  satisfaction 
of  the  vestry  or  board  of  such  parish  or  district, 
and  if  a  sewer  of  sufficient  size  be  within  100  feet 
of  any  part  of  such  house  or  building,  on  a  lower 
level  tnan  such  house  or  building,  it  shall  be 
lawful   for  the  vestry  or  board,  at  their  discre- 
tion,    by    notice    in    writing,    to    require   the 
owner  of  each  house  or  building,  forthwith,  or 
within  such  reasonable  time  as  may  be  appointed 
by  the  vestry  or  board,  to  construct  and  make 
from  such  house  or  buiJdiugs  into  any  such  sewer, 
a  covered  drain,**  and  to  do  other  works  which  I 
do  not   stop  to  mention  in  detail.    The  words 
provide  for  carrying  a  branch    into   the  sewer, 
and  conclude  as  follows :  *'  And  all  other  such  tit 
and  proper  works  and   arrangements    as    may 
appear  to  the  vestry  or  board,  or  to  their  officers, 
requisite  to  secure  the  safe  and  proper  working  of 
the  Haid  drain,  and  to  prevent  tne  same  from 
obstructicg  or  otherwise  miuring  or  impeding  the 
action  of  the  sewer  to  which  it  leads.*'    Then  the 
section  provides  for  the  inspection  of  the  works 
daring  construction,  and  gives  a  power,  in  case 
the  owner  of  the  house  or  building  neglects  or 
refuses  for  twenty-eight  days  to  do  the  works, 
for  the  board  to  do  them,  and  charge  him  with 
the  expense.    Then  we  come  to  the  74th  section, 
which  provides  that,  "if  it  appear  to  the  vestry 
or  board  of  any  parish  or  district  that  a  ^roup 
or  block  of  contiguous  houses,  or  of    adjacent 
detached  or  semi-detached  houses,  may  be  drained 
and  improved  more  economically  or  advantage- 
ously in  combination  than  separately,  and  a  sewer 
of  sufficient  size  already  exist  or  be  abont  to  be 
constructed  within  100  "feet  of  any  part  of  such 
group  or  block  of  houses,  whether  contiguous, 
detached,  or  semi-detached,  it  shall  be  lawful  for 
such  board  or  vestry  to  order  that  such  group  or 
block  of   houses   be  drained  and  improved,  as 
hereinbefore  provided,  by  a  combined  operation." 
It    is  admitted  by  counsel    that    draining    the 
houses  by  a  combined  operation  is  not  referred  to 
anywhere  else  in  the  Act,  but  only  in  that  section. 
There  is  a  provision  in  the  75th  section  that  no 
house  may  be   erected,  and  no  house  that  has 
been  pulled  down  rebuilt,  unless  a  drain  and  such 
branches,  and  so  on,  and  such  works  and  apparatus 
and  water  supply  as  thereinbefore  mentioned,  be 
constructed  and  provided  to  the  satisfaction  of  the 


'  surveyor  of  the  vestry,  and  so  on.  Then  in  the  76th 
section,  for  the  purpose  of  providing  for  buildings 
that  are  about  to  be  erected,  there  is  this  pro- 
vision :  "  Before  beginning  to  lay  or  dig  out  the 
foundation  of  any  new  house  or  building,  within 
any  such  parish  or  district,  or  to  rebuild  any 
house  or  building  therein,  and  also  before  making 
any  drain  for  tho  purpose  of  draining  directly  or 
indirectly  into  any  sewer  under  the  jurisdiction 
of  the  vestry  or  board  of  or  for  any  such  parish 
or  district,  seven  days'  notice  in  writing  shall  be 
^ven  to  the  vestry  or  board  by  the  person  intend- 
ing to  build  or  rebuild  such  house  or  building,  or 
to  make  such  di*ain;  "  and  then  the  section  pro- 
vides for  the  foundations  being  laid  so  as  to  allow 
of  that  being  done,  "  and  every  such  foundation 
shall  be  laid  at  such  level  as  will   permit  the 
drainage  of  such  house  or  building  in  compliance 
with  tnis  Act,  and  as  the  vestry  or  board  shall 
order,  and  every  such  drain  shall  be  made  in 
such  direction,  manner,  and  form,  and  of  such 
materials  and  workmanship,"  and  so  on,  as  tho 
board  shall   direct.    Then  notice  of  their  order 
upon  that  point  may  be  given  seven  days  after  the 
receipt  of  a  notice  under  the  75th  section,  showing 
what  he  proposes  to  do.   The  question  is,  whether 
what  was  done  as  to  these  houses  was  a  *' com- 
bined operation  "  or  not.    When  the  houses  were 
about  to  be   constructed   the  person   acting  ou 
behalf  of  the  owner  gave  notice  to  the   Board 
of  Works  of  what  was  proposed  to  be  done,  and  in 
this  case  it  appears  that  Kobert  Parker,  the  sur- 
veyor of  the  Board  of  Works,  was  the  person  who 
acted  on  behalf  of  the  owner,  and  actually  gave 
the  notice.    It  is  a  notice  that  within  seven  days 
from  notice  thereof,  **  I  intend,  unless  I  receive 
directions  to  the  contrary,  to  make  a  drain  or 
sewer  " — which  actually  was  made.    Then,  at  tho 
foot  cf  that,  thei*e  is  a  note  of  certain  charges  for 
work  executed  by  the  board,  and  at  the  bottom  it 
states  that  it  is  to  be  connected  with  "  the  main 
and  district  sewer.*'    Under  that  notice  the  work 
was  done,  and  the  board  seems  to  have  approved 
of  it.    I  do  not  lind  any  order  approving  of  it, 
and  I  do  not  find  it  necessary  thut  there  should 
bo  any  order  approving  of  it,  because  if  the  sur- 
veyor approves  of  it,  it  seems  to  me  to  be  quite 
sufficient  for  the  Act.    But  it  was  approved  of ; 
there  was  no  disapproval;  no  order  to  do  any- 
thing different ;  and  the  works  were  carried  out 
in  accordance  with  that  section.    In  a  book  pro- 
duced there  is  a  receipt  for  the  notice  as  follows : 
"  I  am  directed  to  acquaint  you  that  your  notice 
for  the  building  and  drainage  of  nineteen  houses 
in  Wallis-road  and  Windsor-road,  Bow,  according 
to  the  plan  presented  by  you  on  the  7th  iust. 
has  been  approved    by  the    board.      And  take 
notice  you  are  requested  to  attend  at  this  office, 
between  the  hours  of  nine  in  the  forenoon  and 
four  in  the  afternoon,  in  order  that  the  prelimi- 
nary steps  may  be  taken  previously  to  the  com- 
mencement of   the  works,"  and  I  notice    this, 
which  is  significant,  immediately  following  that, 
— "  Fee  to  pay,  21.  4«,"    That  would  be  one  of  the 
things  to  be  attended  to,  no  doubt.    Kow,  looking 
at  the  sections  which  I  have  read,  it  seems  to  me 
clear  that  the  73rd  section  merely  applies  to  the 
case  of  an  existing  building,  and  provides  for  the 
drainage  of  the  existing  building  being  found  defec- 
tive, and  it  gives  power  to  the  vestry  in  that  case, 
under   given    circumstances,    if    they  exist,    to 
require  what  it  considers  a  defective  scheme  to  be 
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fiven  up,  and  another  scheme  substituted  for  it. 
t  speaks  of  the  house  or  building  in  such  a  way 
as  to  show  clearly  that  existing  buildings  are 
referred  to.    It  cannot  be  said  that  any  house  or 
building  is  found  not  to  be  sufficiently  drained 
unless  the  house  or  building  exists,  and  it  cannot 
be  said  that  there  is  a  crood  sewer  existing  or 
about  to  bo  made  within  a  sufficient  distance,  or 
within  a  given  distance,  of  a  building  which  does 
not  exist ;  and  it  seems  to  me  clear,  on  reading 
that  section,  that  it  provides  for  the  alteration  in 
the '  existing  drainage  of  existing  buildings,  and 
provides  that  the  drainage  may  be  altered  by  the 
order  of  the  board,  and  that  the  owner  is  obliged 
to  carry  that  out.    Then  we  come  to  the  74th  sec- 
tion, and  I  may  say  at  once  that  it  appears  to 
me  that  the  true  construction  of  that  section  is, 
that  it  is  to  apply  to  the  same  state  of  things  as 
is  referred  to  in  the  73rd  section,  subject  to  this, 
that  it  provides  for  what  is  not  covered  by  the 
73rd,   namely,  existing  buildings  side   by  side, 
belonging  very  possibly  to  different  owners,  all 
drained  to  a  cesspool  or  cesspools,  or  otherwise, 
in  a  way  which  does  not  satisfy  the  vestry.    And  it 
provides  for  the  case  where  they  think  that  the 
drainage  may  be  improved ;  but  it  enables  them 
to  do  what  they  could  not  have  done  under  the 
73rd  section  alone,  namely,  to  give  notice  re- 
quiring the  different  owners  to  combine  in  doing 
it  together.      If  it  had  not  been  for  the  74th 
section,  all  that  could  have  been  done  would  have 
been  to  give  notice  to  the  owner  of  each  of  the 
different  houses  and  require  each  of  those  owners 
to  drain  his  house  in  the  way  required  by  the 
board.    But  the  74th  section  points  out  what  is 
obvious,  that  there  may  be  a  gi'oup  of  contiguous 
houses  or   adjacent  detached  or  semi-detached 
houses  which  may  be  drained  or  improved  more 
economically  or  advantageously  in  combination 
than  separately.    More  economically  or  advan- 
tageously to  whom  ?     Why,  to  the  person  who 
has  to  pay  for  it,  and  who  has  to  do  it,  and  can 
be  required  by  notice  to  do  it.    What  this  section 
contemplates  is  a  combination  which  may  have 
the  result  of  producing  economy  and  advantage 
to  the  persons  who  have  to  do  the  work ;  that  is 
to  say,  to  the  owners  to  whom  notice  is  to  be 
given  under  sect.  73.    The  provision  in  sect.  74 
that  if  "  a  sewer  of  sufficient  size  already  exist  or 
be  about  to  be  constructed  within  100  feet  of 
any  part  of   such   group  or  block    of   houses, 
whether  contiguous,  detached,  or  semi-detached, 
it  shall  be  lawful  for  such  board  or  vestry  to 
order  that   such  group  or  block  of  houses  be 
drained  and  improved,  as  hereinbefore  provided, 
by  a  combined  operation,"  means  that  tne  board 
may  require  that  the  fifteen  houses,  or  whatever 
number  it  may  be,  may  be  drained  by  combined 
operation ;  and  the  only  way  in  which  that  com- 
bination can  take  place  is  by  a  combination  of  the 
persons  whose  economy  or  advantage  is  gained — 
that  is  to  say,  a  combination  of  the  owners.    It 
seems  to  me,  therefore,  that  it  enables  the  board 
to  do  what  they  could  not  have  done  ^"ithout  that 
■cction,  namely,  to  enforce  the  draining  of  ad- 
joining houses  by  requiring  the  owners  to  combine 
for  the  purpose  of  doing  it ;  and  for  that  purpose 
all  the  provisions  of  the  73rd  section  as  to  a  single 
house  apply  to  the  combined  block  of  houses 
under  the  74th  section.    Notice  would  have  to  be 
given  to  the  several  owners,  and  then  they  would 
have  to  settle  among  themselves  in  what  way 


they  would  have  to  combine  to  do  it.    If  they  did 
not  do  so,  the  provisions  of  the  73rd  section, 
which  give  the  board  power  to  do  the  work  in 
case  of    the  owners'   default,  would  come  into 
operation,  and  they  could  proceed,  to  execute?  the 
works.    It  seems  to  me,  therefore,  that  the  73rd 
section  clearly  deals   with  houses  already  con- 
structed and  nothing  else,  and   that  the  74tb 
section  is  supplemental  to  the  73rd  section  for  the 
purpose  of  giving  the  benefits  conferred  by  the 
73rtt  section  to  the  owners  of  adjoining  houses 
or  a  block  of  houses,   instead   of  leaving  those 
persons  out  in  the  cold  to  do  a  great  deal  more 
work  and  incur  a  great  deal  more  expense  than 
would  be  necessary  if  the  73rd  section  were  put 
in  operation  against  them.    Then  it  is  said,  thai 
if  you  get  that  meaning,  there  is  something  to 
which  the  words  of  the  interpretation  claii{!e, 
**  for  draining  any  group  or  block  of  houses  by  a 
combined  operation  under  the  order  of  aiiv  vestry 
or  district  hoard "  have  a  practical  application, 
because  there  it  is  to  be  done  by  notice  to  the 
owners,  and  they  can  be  ordered  to  do  it,  and, 
unless  they  do  it  within  a  time  fixed,  the  board 
would  have  a  right  to  do  it  in  their  place.    But 
then   it  is  urged  that   the   order  is   merely  an 
approval.     I  asked  what  the  order  was  which  the 
defendants  said  made   this    di^in   a   drain  for 
draining  a  group  of  houses  by  a  combined  opera- 
tion under  the  order  of  a  vestry  or  district  board. 
No  order  of  any  sort  was  produced,  but  it  ap|iears 
that  the  board  did  approve,  and  it  was  stated 
that  the  approval  was  either  an  order,  or  equiva- 
lent to  an  order,  and  that  under  the  75th  and 
7(3th  sections,  even  in  the  case  of  a  single  builder 
proceeding  to  build  his  house,  an  order  is  pro- 
vided for  in  the  same  way.    Now,  it  seems  to  mc 
that  an  approval  is  not  an  order.    If  the  scheme 
proposed  by  the  owner  or  the  owners  is  approved 
of,  no  order  is  wanted.     Looking  at  the  sectioiLs, 
the  case  in  which  an  order  is  wanted  is  where  what 
the  owners  propose  is  not  approved  of,  and  some- 
thing is  required  to  be  done  by  the  board.  There- 
fore, an  order  made  by  the  board  is  not  an  ap- 
proval, but   it  is  the  result,  in  my  opinion,  of  a 
non-approval.     An  order  is  a  thing  upon  which 
the  211th  section  of  the  Act  provides  that  there 
shall    be  an    appeal    in    the    way   pointed  out, 
and  to   say   that   a  mere   approval  of  what  a 
builder  proposed  was  an  order  from  which  there 
could  be  an  appeal  seems  to  me  to  be  rather 
absurd.    Where  the  board  consent  to  what  he 
proposes,  there  is  no  ground  for  appeal,  and  no 
reason,    therefore,    for    an    order,    and  a  rae^ 
approval  would  in  itself  be  quite  sufficient.    It 
seems  to  me,  therefore,  that   there  is  nothing 
that  shows  that  an  approval  is  an  order.    In  the 
present  case  it  appears  to  me  that  there  has  been 
no  order  made   uy  the  board  at  all,  and  that, 
unless  a  drain  is  made  for  draining  a  group  or 
block  of  houses  by  a  combined  operation  under 
an  order,  a  drain  so  made  is  not  a  drain  within 
the  definition  of  "  drain,"  when  it  drains  more 
than  one  house.    Then  it  was  said  that  it  would  be 
rather  absurd   that,   in  cases  where  a  builder 
proposing  to  build  got  the  sanction  of  the  board 
to  drain  several  houses  together,  the  drain  would 
be  a  sewer  because  it  would  not  come  under  the 
250th  section,  and  yet  that   where  exactly  the 
same  thing  was   done   with    respect    to  houses 
already  built  it  would  be  a  drain,  and  would  not 
vest  in  the  board.    But  there  seems  to  me  this 
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distinction.    When  a  man  is  proposing  to  bnild 
he  can  make  his  proposal,  and  if  tne  board  do  not 
assent  to  it  he  is  not  bound  to  build.     He  can 
abstain  from  going  on  with  the  works,  and  he 
cannot  be  compelled  to  build  in  any  way ;  but  if 
existing  defective  drainage  is  found  under  cir- 
cumstances under  which  the  73rd  section  can  be 
put  into  operation,  there  the  board  have  power  to 
say  that  the  owners  shall  combine  and  do  the 
works.    Now,  if  a  builder,  building  for  the  first 
time,  adopts  the  view  of  the  board,  and  makes  a 
drain  to  drain  several  houses,  and  that    drain 
becomes  a  sewer,  he  knows  what  he  is  doing,  and 
he  cannot  complain  if  the  result  should  be  that 
it  vests  in  the  ooard.     But  if,  on  the  other  hand, 
the  owners  of  several  houses,  who  are  under  no 
liability  to  improve  their  drainage,  can  be,  by  a 
board  making  a  sewer  close  by  and  then  giving 
notice,  compelled  to  improve  their  drainage,  the 
Legislature    seems  to  have  considered    that    it 
would  be  rather  hard  in  that  case  that  they  should 
take  out  of  them  the  drains  already  existing  and 
vest   them    in    the  board,  and  the  Legislature 
seems  to  have  drawn  the  distinction  between  the 
cases.    Where  the  drain  which  otherwise  would 
!«  a  sewer  is  made  by  a  combined  operation,  in 
that  case  they  are  content  to  leave  the  ownership 
of  it  in  the  owners,  where  it  was  before,  and  not 
take  it  out  cf  them,  but  it  is  different  in  the  case 
where  a  drain  is  made  to  drain    two  or  more 
houses,  because  that  drain  is  under  the  definition 
of  the  Act  a  sewer,  unless  it  comes  within  the 
distinction,  which,  as  I  have  pointed  out,  in  my 
opinion,  this  does  not  come  within.     It  seems  to 
me,  therefore,  that  in  this  case  the  9-inch  sewer 
or  drain  is  a  sewer,  and  as  such  it  is  vested  by  the 
t>8th  section  of  the  Act  of  1855  in  the  defendant 
Ixsard.     It  was  said  that  the  notice  given  showed 
that  all  parties  at  the  time  thought   that  this 
really  was   a  drain    and  not   a  sewer.     I  quite 
admit  that.    The  notice  does  look  to  me  as  if  the 
parties  did  take  that  view,  but  that  cannot  affect 
the  construction  of  the  Act,  and,  as  a   set-off 
against  that  at  anj'  rate,  it  is  clear  to  me  that 
when  Mr.  Parker  was  referred  to  in  the  early 
part  of  the  present  year,  and  when  he  first  went 
to  the  premises  and  looked  at  them  and  saw  the 
state  of  things,  he  clearly  thought  that  it  was  a 
sewer  and  not  a  drain,  and  the  idea  that  it  was  a 
drain  was  only  raised  afterwards,  and  was  an 
after- thought.      That  settles  the  points  of  law, 
and  the  only  remaining  question  is  one  of  fact. 
Xow,  as  to  the  facts,  it  appears  to  me  that  the 
plaintiffs  have  proved  that  there  is  a  substantial 
naisance  both  from  the  9-inch  sewer  and  from 
the  12-inch  sewer.     [His  Lordship  examined  and 
discussed  the  evidence  at  length,  and  concluded  :] 
Under  these  circumstances,  it  seems  to  me  that 
the  plaintiffs  are  right,  and  that  there  must  be 
an  injunction  as  asked. 
The  defendants  appealed. 

3r.  Higgina,  Q.C.  and  BoHhwick  for  the  appel- 
lants. 

T.  L.  Wilkinson  and  Crispe  for  the  plaintiffs. 

Cur.  adv.  rulf. 

July  30. — Cotton,  L.J. — ^This  is  an  appeal  by  the 
defendants,  who  are  the  Board  of  Works  for  the 
Poplar  District,  aga^st  an  order  of  North,  J., 
by  which  he  granted  an  injunction  to  restrain 
them  from  committing  a  nuisance  in  respect  of 
the  state  of  what  I  will  call  two  drains.    One 


was  a  drain  in  front  of  certain  houses  fronting 
Wallis-road,  and  this  was  undoubtedly  a  sewer 
within  the  meaning  of  the  Act  which  we  have  to 
construe.      The  only  question  about   that  was, 
whether  there  was  such  evidence  as  would  justify 
the  injunction  appealed  from.     The  other  drain 
ran  at  the  back  of  the  houses  into  Windsor-road, 
where  it  communicated  with  or  joined  the  metro- 
politan sewer,  one  of  the  main  sewers.    Into  that 
drain  at  the  back  of  all  this  row  of  houses,  there 
are  what  I  will  call   house-drains,  carrying  the 
refuse  from  the  water-closets  and  sinks  in  each 
house   instead  of  its  being  carried  out  through 
the  front  into  the  main  sewer,  which  undoubtedly 
belonged  to  the  Board  of  Works  for  the  Poplar 
District.     It  was  conceded,  or  rather  it  was  clear 
on  the  evidence,  that  the  state  of  the  9- inch  drain 
at  the  back  of  the  houses  was  such  that,  if  the 
defendants  were  answerable  for  it — that  is  to  say, 
if  it  was  vested  in  them — the  injunction  was  right. 
The  first  Question,  therefore,  which  I  will  con- 
sider is,  whether  that  drain  was  vested  in  the 
defendants.     Now,  that  really  turns  on  what  is 
the  true  construction  of  the  interpretation  clause, 
sect.  250,  of  the  Metropolis  Local  Management 
Act  1855,  and  I  may  say  that,  although  a  later 
Act  ivas  referred  to,  in  my  opinion  that  Act  has 
no  material  bearing  on  the  question  we  have  now 
to  consider.    Now,  sect.  250,   so  far  as  regards 
drains,  says  this :  '*  The  word  *  drain '  shall  mean 
and  include  any  drain  of  and  used  for  the  drain- 
age of  one  building  only,  or  premises  within  the 
same  curtilage,  and  made  merely  for  the  purpose 
of  communicating  with  a  cesspool  or  otner  like 
receptacle  for  drainage  " — this  drain  at  the  back 
of  the  houses  does  not  come  within  that,  of  course 
— **or  with  a  sewer  into  which  the  drainage  of 
two  or  more  buildings  or  premises  occupied  by 
different  persons  is  conveyed,  and  shall  also  in- 
clude" (and  on  this  arises  the  auestion)  "any 
drain  for  draining  any  group  or  block  of  houses 
by  a  combined  operation  under  the  order  of  any 
vestry  or  district  board."    Then  the  section  goes 
on  to  say  that,  "  the  word  *  sewer '  shall  mean  and 
include  sewers  and  drains  of  every  description, 
except  drains  to  which  the  word  *  drain '  inter- 
preted as  aforesaid  applies."    All  sewers,  except 
the  metropolitan  sewer,  are,  by  sect.  68,  vested  in 
the  board.  Therefore,  the  question  which  we  have 
to  consider  is,  whether  this  is  a  **  drain  for  drain- 
ing any  group  or  block  of  houses  by  a  combined 
operation  under  the  order  of  any  vestry  or  district 
board."    As  far  as  we  can  ascertain,  with  the 
assistance  of  counsel,  and  from  what  we  have 
seen  of  the  Act,  there  is  only  one  section  of  the 
Act  in  which  the  expression  **  combined  opera- 
tion" appears,  and  we  must  look  to  that  section  for 
the  purpose  of  seeing  what  "  combined  operation  " 
means.     North,  J.  thought  that  reference  was 
simply  to  a  combined  operation  under  sect.  74,  and 
held  that  that  section,  like  sect.  73,  only  applied  to 
houses  already  existing,  and  not  to  the  drams  to  be 
made,  from  a  house  to  be  built,  in  the  course  of 
building,  as  was  the  c^se  with  these  houses  when 
this  drain  at  the  back  was  made.    Now,  for  the 
present  moment  I  am  only   considering    these 
sections    for    the    purpose    of    deciding     what 
"  combined  operation  "  means,  and  when  one  looks 
at  sect.  74,  in  my  opiuion,  it  means  a  drain  which 
is  to  take  away,  not  the  sewage  of   one  house 
only,  but  the  sewage  of  several  houses  in  combi- 
nation—either a  block  of  houses  or  several  houses 
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— and  it  refers  not  to  the  combiration  of  owners, 
but  to  the  combination  of  houses  to  be  drained, 
so  that  their  refuse  may  be  carried  oif  into  the 
main   sewer.      The  section  provides  that,  if  it 
appear  to  the  vestry  or  board  of  any  parish  or 
district  that  a  group  or   block    of    contiguous 
houses,  or  of  adjacent  detached  or  semi-detached 
houses,  may   be    drained    and    improved    more 
economically  or  advantageously  in  combination 
than  separately,  and  a  sewer  of  sufficient  size 
already  exist  within  a  certain  distance,  then  they 
may  make  an  order  for  the  combined  drainage  of 
houses  into  the  common  sewer — houses  in  com- 
})ination — instead    of     giving    an    order    under 
sect.  73  that  a  house  not  properly  drained  into 
the  main  sewer  shall  have  a  separate  fresh  drain 
to  carry  off  its   refuse  into  the  sewer.     That, 
therefore,  is  the  meaning,  as  I  understand  it,  of 
a  combined  operation ;  and  if  this  section  were 
the  only  section  under  which  the  local    board 
could  order    that    houses  be  drained  into    the 
common   sewer  in   combination,  I  should  agree 
with  North,  J.,  because,  in  my  opinion,  sect.  74  is 
a  sort  of  annex  to  sect.  73,  wnicn  gives  power  to 
the  local  board  to  give  directions  as  to  how  houses 
not  properly  drained  into  the  common  sewer  are 
to  be  drained.    Under  sect.  73  it  is  to  bo  done  by 
ordering  a  sewer  direct  from  each  house  into  the 
common  Fewer.    Under  sect.  74  they  may  order 
several  houses  in  combination  to  bo  drained,  and 
it  is  materia],  I  think,  that  sect.  74  recognises 
the  fact  that  the  draining  of  several  houses  in 
combination  may  not  only  be  done  more  economi- 
cally, which   of  course  was  a  thing  which  the 
owners  of  existing  houses  would  have  to  consider, 
but  more  advantageously  than  by  draining  the 
houses  direct,  by  one  drain  from  each  house  into 
the  common  sewer.    I  may  state  here  that  it  is 
obvious  that  in  many    cases    that    may  be  so, 
because,  if  there  is  to  be  a  draining  direct  into 
the  main  sewer  from  each  house,  that  must  be  as 
a  rule  from  the  front  of  the  house.    The  main 
sewers,  as  a  rule,  go  down  the  public  thorough- 
fares, and  it  is  obvious  that  there  may  be  many  in- 
conveniences arisinqj    from  all  the  .sewage  of  a 
house  being  carried  through  it,  or  under  it,  by 
means  of  drains,  so  as  to  be  carried  in  front, 
which   inconveniences  would   be  obviated  if  the 
drainage  could  be  carried  out  at  the  back  near 
the  place  where  it  first  originated  and  never  pass 
under  the    house    at    all.    But  then,  is   power 
given    by  any  section  of  the  Act,  to  the  local 
board,  as  regards  houses  which  are  not  built, 
but  about  to  be  built,  to  direct  that  they  shall  be 
drained  in  combination  ?     Sect.  74,  I  agree,  does 
not  apply.    Sect.  75  is  a  prohibiting  section ;   it 
prevents  any  house   from  being   built  without 
drains  constructed  to  the  satisfaction  of  the  vestry 
or  district  board.     Sect.   76  gives  power  to  the 
vestry  or  local  board,  after  notice,  to  give  direc- 
tions as  to  the  mode  in  which  the  house  is  to  be 
drained.  Now,  it  would  be  rather  curious  if  power 
was  given  to  local  boards  to  order  that  existing 
houses  should  be  drained  in  combination,  but  no 
such  power  was  given  as  regards  houses  not  yet 
built,  when  sect.  74  recognises  the  fact  that  houses 
may  under  certain  circumstances  be  drained  more 
advantageously  by  being  drained  in  combination, 
as  in  fact  these  houses  are,  than  by  each  house 
being  drained   by   a    separate    drain    into  the 
common  sewer.    JBut  still  we  must  look  at  the 
Act  and  see  whether  such  power  has  been  given, 


for  we  cannot  make  Acts  of  Parliament.    In 
my  opinion,  the  power  is  given,  as  regards  houses 
not  yet  built,  by  sect.  76,  which  provides  that, 
"  Before  beginning  to  lay  or  dig  out  the  founda- 
tion of  any  new  house  or  building  within  any  snch 
parish  or  district,  or  to  rebuild  any  house  or  build- 
ing therein,  and  also  before  making  any  drain  for 
the  purpose  of  draining  directly  or  indirectly  into 
any  sewer  under  the  juHsdiction  of  the  vestry  or 
board  of  or  for  any  such  parish  or  district,  seven 
days'  notice  in  writing  shall  be  given  to  the  vestry 
or  board  by  the  person  intending  to  build  or  rebuild 
such  house  or  building,  or  to  make  such  drain ; 
and  every  such  foundation  shall  be  laid  at  snch 
level  as  will  permit  the  drainage  of  such  hoasc  or 
building  in  compliance  with  this  Act,  and  as  the 
vestry  or  board  shall  order,  and  every  such  drain 
shall  be  made  in  such  direction,  manner,  and  form, 
and  of  snch  materials  and  workmanship,  and  with 
such  branches  thereto,  and  other  connected  works 
and  apparatus  and  water  supply  as  hereinbefore 
mentioned,  and    as  the  vestry  or    board    shall 
order."    I  will  stop  there.    Before  the  house  is  to 
be  built  application  is  to  be  made  to  the  vestry  or 
local  board,  saying  what  the  proposed  system  of 
drains  is ;    and  if  there  are    several  houses  as 
regards  which  there  is  to  be  an  application  to  the 
board,  and  as  regards  which  a  direction  or  order 
is  to  be  given  by  the  board,  in  my  opinion  they 
may,  if  they  think  it  more  advantageous  tor  the 
purpose  of  draining  those  houses,  direct  that  they 
shall  not  be  drained  directly  and  separately  or 
individually  into  the  common  sewer,  but  that 
there  shall  be  a  combination  of  the  houses,  and  a 
drainage  of  the  houses  in  combination,  just  as 
has  been  done  here,  by  a  drain  running  along  the 
back  of  all  the  houses,  receiving  the  refuse  from 
all  the  houses  without  allowing  it  to  pass  under 
the  houses  and  to  be  discharged  in  that  way  into 
the  common    sewer,  and    carrying  it    into  the 
metropolitan    sewer,  which    is    accessible   from 
the  back.    It  may  be  (and  I  think  it  is  so)  that 
the  Act  contemplates,  as  a  general  rule,  that  each 
house  shall  be  drained  separately,  and  that  may 
in  most  cases  be  most  advisable ;  but  the  question 
is,  whether  there  is  not  a  power  in  the  local  board 
to  direct  the  contrary  when,  in  the  special  circum- 
stances of  tne  particular  case,  they  are.  satisfied 
that  that  caii  be  done  more  advantageously  or 
more  economically  in  that  way.    In  my  opinion 
it  is  here  more  advantageous.    Then  we  come,  of 
course,  to  this  question — having  regard  to  the 
250th  section,  whether  or  not  there  has  been  an 
order  of  the  district  board  that  the  drainage  may 
be  done  in  combination.     In  my  opinion  there 
has.    The  book  was  produced  to  ns.    The  appli- 
action  was  made.    I  have  it,  or  a  copy  of  it,  in 
my  hand,  and  it  states  what  was  proposed  to  be 
done  and  how  ib  was  proposed  to  be  done — it 
mentions  the  pipes,  &c.,  and  shows  on  the  plan 
how  the  drain  was  to  go,  and  what  communica- 
tion there  was  to  be  between  it  and  the  houses. 
That  was  brought  before  the  xe&tvj,  and  in  a  book 
which  we  saw  there  was  the  signature  of  the 
chairman,  showing  that    the  matter  had  come 
under  the  consideration  of  the  local  board,  and 
that  it  had  been  approved.    Now  it  is  said  that 
that  was  not  an  order.    It  is  very  true  that  that 
book  with  the  signature  is  not  a  formal  order.    It 
is  not  drawn  up  as  the  formal  order  of  the  local 
board,  which  would  have  to  be  served  if  it  was 
I  necessary  in  any  way  to  enforce  it.    Bat  the  order 
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does  not  depend  upon  its  being  drawn  up.  The 
order  of  a  court  is  represented  by  that  which  is 
drawn  up,  but  the  orcter  of  a  court  may  be  made 
long  beiore  anything  is  drawn  up  at  all,  and  if 
anyone,  trusting  to  there  beinp^  no  order  until 
Romething  was  drawn  up,  knowing  of  an  injunc- 
tion ^Tttnted  or  an  order  made  by  the  court,  were 
to  disobey  it,  he  would  be  sent  to  prison,  if  he 
was  in  court  or  it  was  otherwise  shown  he  knew 
it,  even  though  no  order  had  been  di^awn  up. 
Therefore,  in  my  opinion,  the  local  board,  having 
the  power  to  direct  that  there  should  be  the 
drainage  from  these  houses  in  combination  as 
was  proposed,  and  having  approved  of  that, 
although  no  formal  order  was  drawn  up,  have 
ordered  and  directed  that  these  houses  snail  be 
drained  by  mean<«  of  this  drain  at  the  back — ^that 
is  to  say,  that  their  refuse  and  sewage  shall  be 
carried  into  the  main  sewer  by  means  of  this 
drain  conveying  the  refuse  of  several  houses  in 
combination.  It  was  suggested  that  an  order 
means  that  which  is  to  be  enforced  in  mt^um, 
and  that  here  there  is  only  an  assent  to  a  pro- 
posal ;  but  many  proposals  upon  which  a  person 
coming  before  the  court  asks  for  an  order  ave 
really  assent-ed  to  in  order  to  assist  and  ^vour 
the  wishes  of  those  who  oome  to  the  court,  and 
in  my  opinion,  if  a  thing  is  ordered,  it  is  not  less 
so  oraered  because  it  is  not  to  be  enforced  against 
anyone  fit  the  time,  or  because  the  man  applying 
for  it  and  all  other  parties  come  and  ask  that  the 
order  may  be  made.  Of  course,  if,  having  got 
the  order,  they  depart  from  it,  then  it  may  have 
to  be  enforcea  aeamst  them ;  and  here,  if  instead 
of  making  the  drain  in  this  way,  the  building 
owner  haa  made  a  different  drain  into  the  main 
sewer,  of  course  then»  on  the  formal  order  being 
drawn  up,  and  it  being  dulv  served  upon  him,  the 
board  could  have  put  in  rorce  against  him  any 
powen  which  they  nave  over  those  who  disregard 
their  orders.  In  my  opinion,  therefore,  this  drain 
at  the  back  of  the  houses,  leading  into  one  of  the 
main-  metropolitan  sewers,  was  a  drain  within  the 
definition  ot  sect.  250,  and  not  a  sewer,  and  there- 
fore was  not  vested  in  the  local  board;  and,  as 
regards  that  drain,  in  my  opinion,  the  injunction 
was  wrong,  and  must  l>e  aischarged.  Then  we 
oome  to  the  other,  which  was  a  larger  drain  and 
undoubtedly  a  public  sewer  vested  in  Uie  local 
board.  Now  the  real  complaint  about  that  was 
this — ^that  there  was  a  gully  just  on  the  opposite 
side  of  the  road  from  pne  of  these  houses  which 
was  very  offensive.  There  was  a  ^eat  conflict 
of  evidence  as  to  what  reallv  did  cause  the 
oifensive  smell.  I  should  think  the  offensive 
smell  was  caused  by  offensive  manufactories  near, 
and  the  refuse  getting  into  the  sewer  coming  out 
to  some  extent  through  this  gully;  but  it  is  a 
different  question  whether  now,  on  an  interlocu- 
tory motion,  an  injunction  ought  to  be  granted, 
which  is,  in  fact,  mandatory.  If  the  smell  were  to 
be  entirelv  removed,  it  would  probably  mean  that 
the  local  board  would  have  to  rebuild  this  gully 
and  put  it  in  a  different  form,  and  it  would  involve 
qnestions  not  only  as  regards  this  gully,  but  pro- 
oably  as  re^rds  many  other  gullies  in  their  dis- 
trict. I  give  no  opinion  that  this  is  a  satisfac- 
tory form  or  kind  of  gully.  That  will  be  dealt 
with  at  the  hearing  of  the  action.  But  I  think 
that  on  this  motion  the  proper  course  will  be  to 
direct  that,  on  the  undertaking  of  the  loc»l  board, 
which  they  offer  to  give,  to  Iceep  this  gully  in 
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proper  order  and  properly  supplied  with  such 
disinfectants  as  may  be  required,  there  ought  not 
to  be  any  such  injunction  as  has  been  granted, 
even  as  regards  this  main  sewer.  The  question 
as  to  whether  this  ^l^  is  sufficient^to  keep  out 
the  smells  which  arise  m  these  particular  places, 
and  is  of  proper  construction,  ought  to  be  left  to 
be  decidea  at  the  hearing,  for  we  have  not  suffi- 
cient evidence  before  us,  at  anv  rate  to  satisfy 
me,  that  this  was  a  form  of  gully  which  was  not 
appropriate  to  this  particular  spot  or  to  be  used 
generally  by  the  local  board  for  their  sewera.  In 
my  opinion,  therefore,  on  that  underi»king  being 
given  by  the  local  board,  the  injunction  ought  to 
be  altogether  discharged. 

LuTDLEY,  L. J. — ^This  case  is  not  by  any  means 
free  from  difficulty,  and  it  turns  really  upon  a 
careful  examination  of  the  Metropolis  Manage- 
ment Act  1855,  which  contains  250  sections,  and 
on  the  Metropolis  Local  Management  Act  1862, 
which  contains  more  than  100  sections.  We  have 
to  read  these  two  Acts  together  and  apply  them 
to  the  facts  of  the  case  which  is  now  before  us. 
Now,  with  respect  to  the  Act  of  1862,  I  do  not 
think,  having  read  it  carefully,  that  much  turns 
upon  it.  It  is  not  wholly  immaterial,  beoause 
proceedings,  as  I  underatand,  were  to  a  certain 
extent  taken  under  it;  but  the  real  difficulty 
arises  on  the  construction  of  the  Act  of  1855. 
North,  J.  granted  an  injunction  restraining  the 
local  board  from  permitting  smells^  and  bo  on  to 
emanate  from  a  9-inch  pipe,  which  is  at  the  back 
of  the  houses,  and  a  12-inch  sewer,  which  is  in 
front.  As  regards  the  12-inch  sewer  in  front,  it 
is  admitted  on  all  hands  that  that  is  a  sewer,  as 
distinguished  from  a  drain,  and  that  it  is  the  pro- 
perty of  the  local  board,  and  the  only  question 
was  as  to  whether  there  was  or  was  not  any  nui- 
sance emanating  from  the  gnlliesof  that  sewer. 
Ajs  to  that  I  concur  in  the  miservations  made  by 
Cotton,  L.  J.,  and  I  do  not  propose  to  say  anything 
more  upon  that,  except  that  tne  undertaking  will 
be  quite  sufficient  to  dispose  of  it.-  The  real  diffi- 
culty arises  with  respect  to  the  9-inch  pipe  at  the 
back,  and  the  question  there  is  reducea  to  thisy 
whether  that  9-inch  pipe  is  a  "  sewer  "  vested  in 
the  local  board,  or  whether  it  is  a  "  drain  "  with 
which  they  have  nothing  to  do  except  to  clean  it 
out  and  so  on — if  they  are  responsible  for  that. 
With  reference  to  that,  the  case  turns  upon  the 
provisions  of  the  Metropolis  Local  Management 
Act  1855,  and  in  particular  upon  sect.  250,  which 
Ih  the  definition  clause,  and  upon  a  group  of  seo- 
tions  commencing  at  sect.  68  and  ending  with 
sect.  76.  The  2^h  clause  says,  that  a  drain 
shall  mean,  amongst  other  things,  *'  any  drain  for 
draining  any  group  or  block  of  housee  by  a  com- 
bined operation  umler  the  order  of  any  vestry  or 
district  board."  On  looking  into  the  Aot,  the 
only  place  where  we  find  an  egression  in  any 
way  similar  to  this  is  at  the  end  of  the  74th 
section,  which  does  contain  the  words  "  it  shall 
be  lawful  for  such  board  or  vestry  to  order  that 
such  group  or  block  of  houses  be  drained  and  im- 
prove as  hereinbefore  provided,  by  a  combined 
operation."  That  is  the  only  place  in  the  Act,  so 
far  as  I  can  see,  where  that  expression  is  used, 
and  it  is  quite  obvious  that  sect.  250  applies  to  a 
drain  of  that  kind— -that  is  to  say,  it  applies  to 
anything  which  is  done  or  made  under  an  order, 
as  contemplated  and  provided  bv  sect.  74  As  to 
that  there  is  no  diffionUy  at  all.    The  qneetioc 
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really  is  whether  the  en>ression  "  drain,"  in  sect. 
250,  is  confined  to  that  which  is  done  under  sect.  74. 
For  that  purpose  we  must  look  a  little  closely  into 
the  sections,  and  it  appears  to  me,  if  we  take  the 
group  of  sections  from  sect.  68  to  sect.  76,  they 
are  diyisible  primarily  into  two  classes.  First  of 
all,  we  have  sects.  68,  69,  71,  and  72,  relating  to 
sewers  as  distinguished  from  drains.  Sect.  69 
enables  the  local  authority,  where  they  block  up 
a  sewer  and  interfere  with  a  man's  drain,  to  make 
another;  but,  leaving  that  out  as  having  no 
application  to  this  case,  the  group  from  68  to  72 
inclusive  relates  to  sewers.  The  next  sub- 
division, sects.  73  to  76  inclusive,  relates  to  drains 
as  distinguished  from  serwers,  and  these  four 
sections  are  again  subdivisible.  Sects.  73  and  74 
relate  to  drains  that  exist  in  houses,  and  sects.  75 
and  76  relate  to  new  houses  and  the  drains 
thereof.  Now,  bearing  that  in  mind,  we  must 
proceed  to  inquire  what  was  done,  and  certainly 
one  is  a  little  disinclined  to  hold  that  that  which 
everybody  intended  to  do  has  not  been  done. 
One  is  always  desirous,  if  possible,  to  give  effect 
to  parties'  intentions  and  not  to  defeat  them. 
One  thing  is  manifest  beyond  aJl  controversy. 
When  this  9-inch  pipe  was  made,  when  the  appli- 
cation was  made  to  the  defendants  to  sanction  it, 
and  when  they  did  sanction  it,  everybody 
supposed  that  what  was  intended  to  be  maae  and 
approved  was  a  9-inch  drain,  not  a  sewer.  The 
whole  of  the  documents  make  that  plain  enough. 
It  does  not  follow  that  they  have  not  done  that 
which  they  did  not  intend  to  do.  It  does  not 
necessarily  follow  that,  although  they  all  thought 
they  were  making  a  9-inch  dram  and  not  a  sewer, 
they  did  not  in  met  make  a  sewer,  with  all  the 
consequences  which  flow  from  it;  but  one  is 
reluctant  to  come  to  that  conclusion.  I  quite 
agree  in  the  construction  put  by  North,  J.  upon 
sects.  73  and  74— that  those  two  sections  by  them- 
selves apply  only  to  existing  houses,  i  think 
that  is  tolerably  plain  when  you  come  to  scan 
the  lan^iage  carefully.  But  that  does  not  solve 
the  difficulty.  The  question  which  really  does 
arise  turns  upon  the  true  construction  of  sect.  76, 
and  the  Question  which  we  have  to  consider  is 
whether  tne  language  of  sect.  76  does  not  apply 
to  such  an  application  as  was  made,  and  to  such 
works  as  were  done,  under  the  application,  with 
the  approval  of  the  board  which  was  given  in  this 
case.  J^ow  sect.  76  appears  to  me  to  mdude  that 
which  was  done.  It  is  very  true  that  there  are 
general  .words,  and  general  words  only,  in  sect.  76. 
It  is  very  true  you  do  not  find  in  sect.  76  any 
such  expression  as  an  order  for  draining  a  group 
or  block  of  houses  by  a  combined  operation.  But 
although  you  do  not  find  those  words  in  it,  it 
appears  to  me  that  you  do  find  general  words  in 
■ect.  76  which  are  perfectly  capi^le  of  including 
such  a  combined  operation  as  that.  Sect.  75 
prohibits  new  builoings  being  erected  without 
pro})er  drains,  and  so  on.  That  is  a  prohibitory 
section.  That  is  followed  by  sect.  76.  [His 
Lordship  read  the  section,  and  continued :]  Now 
when  we  come  to  spell  that  out,  it  appears  that, 
when  new  buildings  are  being  erectec^  the  vestry 
can  give  directions  and  make  orders  about  drains, 
and  the  drains  are  to  be  made  in  such  direction, 
manner,  and  form  "  as  hereinbefore  mentioned," 
and  of  such  materials  and  workmanship,  and  with 
such  branches  thereto  and  other  connected  works 
and  apparatus  us  b^rmb^fcn^  mentioned,  the 


"  hereinbefore  mentioned  "  occurring  once  in  the 
section,  but  being  applicable  to  every  branch  of 
the  clause  which  reaily  terminates  with  it.    Thst 
throws  one  back,  it  appears  to  me,  with  reference 
to  this  new  house,  upon  sect.  73  and  sect.  74.  I 
see  no  reason  at  all  for  holding,  and  I  do  not 
think  it  would  be  a  correct  construction  to  hold, 
that  it  throws  us  back  upon  sect.  73  alone.   It 
seems  to  me  to  throw  us  back  upon  both  sections, 
and  if  the  board  is  asked  to  sanction  the  making 
of  one  drain  for  a  group  of  houses  by  what  is 
called  a  combined  operation,  they  have  ample 
powers  of  doing  it  under  sect.  76 ;  and  indena  it 
would  be  remarkable  if  it  were  otherwise,  becanse 
if  they  could  do  it  under  sect.  74  when  the  honses 
were  up,  it  seem^  a  fortiori  that  they  oould  do  it 
before  the  houses  were  up,  and  sanction  that 
which  they  could  afterwaras  order  to  be  done. 
Having  come  to  the  conclusion,  therefore,  that 
the  order,  if  there  was  an  order,  was  one  which 
the  board  could  make   under  sect.  76,  the  next 
inquiry  is,  whether  what  was  done  amounted  to 
an  order.    Now,  when  we  look  at  what  was  done, 
it  would  be  strange  to  hold  that  what  was  sanc- 
tioned by  them  was  not  an  order.    It  was  an 
order  by  consent,  it  is  true.    There  was  an  appli- 
cation bv  the  person  about  to  build  or  erect  these 
houses  for  the  approval,  or  sanction,  or  order- 
call  it  what  you  like — of  the  board  authorising 
him  to  do  it.    He  could  not  do  ic  without  that 
sanction,  and,  inasmuch  as  his  plan  was  approved 
as  sent  in,  the  local  authority  approved  ana  made 
%n  entry  in  their  book.    Now,  tnat  appears  to  me 
CO  be  in  substance  an  order — an  oraer  made  by 
consent.    It  is  very  true  it  is  not  formally  drawn 
up.    We  all,  who  nave  any  experience  in  coortB 
and   proceedings  of  this  description,  know  that 
there  are  a  vast  number  of  orders  made  everyday 
in  the  police-courts  which  are  never  drawn  up  at 
all.    Tne  order  consists  in  what  the  court  directs 
to  be  done,  and  a  little  scratch   or  minute  is 
made,  sometimes  on  one  piece  of  paper,  sometimes 
somewhere  else,  and  the  order  is  not  drawn  np 
unless  it  is  wanted  for  the  purpose  of  being  en- 
forced, or  for  the  purpose  oi    appeal ;  and  it 
appears  to  me  what  we  have  got  nere,  in  sab- 
stance  and  effect,  is  an  order  by  consent,  never 
drawn  up,  but  capable  of  being  put  into  shape 
and  of  being  drawn  up  at  any  time,  if  necessary, 
either  for  the  purpose  of  enforcing  it  or  for  the 
purpose   of  appealing  against  it.    Although,  of 
course,  one  sees  that  a  person  who  has  consented 
to  it  cannot  appeal  against  it,  still  that  does  not 
affect  the   Question  whether   it  is  an  order  or 
something  snort  of  an  order.    Under  those  cir- 
cumstanoes  I  am  compelled  to  dissent  from  the 
7  low  t4iken  bv  North  J.  of  the  true  oonstraction 
of  this  section.    It  appears  this  9-inch  pipe  at  the 
back  is  not  a  sewer  vested  in  the  defendants,  hnt 
is,  what  everybody  supposed  it  would  be,  a  drain 
belonging  to  the  person  who  made  it.    The  drain 
is  not  mMie  by  the  local  authority  under  any  sec- 
tion which  authorises  them  to  make  it.    It  is 
madd  by  the  building  owner.    It  is  his  drain,  and 
he  is  responsible  for  it.    It  appears  to  me,  there- 
fore, the  appeal  ought  to  be  allowed. 

Lopes,  L.J. — ^As  I  differ  from  the  rest  of  the 
court  on  the  construction  of  the  Act  of  Plarlia- 
ment,  I  feel  bound  to  give  my  reasons  at  some 
length,  and  have  committed  my  judgmetit  to 
writing.  This  is  a  motion  for  an  injunction  to 
restrain  the  defendants  from  allowing  offensive 
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smells  to   issue  from  their  sewers  and   drains. 
Bateman  is  the  owner  of  all  the  fifteen  houses, 
and  the  other  plaintiff,  Meckiff,  is  occupier  of 
one  of  the  fifteen  houses,  which  are   in    a  row 
within  the  district  of  the  defendants.    There  are 
two  sewers  or  drains  which  are  complained  of, 
one  called  the  12-inch,  which   runs   along  the 
Wallis-road — ^the  road  upon  which  the  fronts  of ' 
these  houses  look — and  the  other  called  the  9-inch, 
which  is  the  means  by  which  these  fifteen  houses 
are  drained,  running  along  the  back  of  the  houses, 
pessing  to  the  road  called  Windsor-road,  where 
It  mns  into  a  sewer  belonging,  not  to  the  Poplar 
Board  of  Works,  but  to  tne  Metropolitan  Board 
of  Works.    It  is  the  offensive  smell  issuing  tram 
these  two  drains  or  sewers  which  is  complained 
of.    Three   questions   arise :    First,    whether  a 
notice  of  action  is  necessary  P     Secondly,  is  what 
I  will  call  the  9-inch  a  drain  or  a  sewer  r  Thirdl;^ , 
is  there,  as  a  matter  of  fact,  a  substantial  nui- 
sance from  the  12-inch  and  9-inch,  or  either  of 
them  ?    With  regard  to  the  first  question,  it  is 
clear  that  the  106th  section  of  the  Metropolis 
Local  Management  Act  1862,  which  is  relied  on, 
has    no     application    to    an    action  for  an  in- 
junction to  restrain  a  nuisance.    Flower  v.  Lov) 
Leyton  Board  is  in  point  and  a  conclusive  autho- 
rity.   With  regard  to  the  third  question,  I  am  of 
opinion  that  there  was  evidence  before  the  learned 
judge  below  to  justify  him  in  finding  that  there 
was  a  substantial  nuisance  both  from  the  9-inch 
and  12-inch,  but  I  concur  with  what  has  been  said 
on  this  part  of  the  case  by  Cotton,  L.J.    So  far  I 
agree;  but  on  the  second  question,  which  raises  a 
most  important  point  of  law  on  the  construction 
of  the  Metropolis  Local  Management  Act  1855, 1 
regret  to  say  that  I  differ  from  the  jud^ents 
that   have   been   delivered.     The   question   is, 
whether  the  9-inch  behind  the  houses  is  a  drain 
or  a  sewer.     If  it  is  a  sewer,  it  is  vested  in  the 
defentkints  under  tho  concluding  words   of  the 
68th  section  of  the  Act  of  1855.    If  it  is  not  a 
sewer,  but  a  drain,  then  the  defendants  are  not 
r^ponsible  for  its  state,  and  the  plaintiffs'  case 
hm.    Whether  it  is  a  drain  or  a  sewer  depends 
n^n  the  construction  of  the  Act  of  1855.    It 
will  be  convenient  first  to  see  how  **  drain  "  and 
"  sewer  "  are  respectively  defined  in  the  interpre- 
tation clause,  sect.  250.    That  section  says :  "The 
word  '  drain  *  shall  mean  and  include  any  drain 
of  and  used  for  the  drainage  of  one  building  onlv, 
or  premises  within  the  same  curtilage,  and  made 
merely  for  the  purpose  of  communicating  with  a 
cesspool  or  other  like  receptacle  for  drainage,  or 
with  a  sewer  into  which  the  drainage  of  two  or 
more  buildings  or  premises  occupied  by  different 
uersons  is  conveved.'^     Uo  to  this   noint  one 
building  only  is  contemplated,  and   any  drain 
used  in  respect  of  more  than  one  building  is  not  a 
drain  within  the  definition.    The  definition  pro- 
ceeds-—"and  shall  also    include   any  drain  for 
draining  any  group  or  block  of  houses  by  a  com- 
bined operation  under  the  order  of  any  vestry  or 
district  board."    I  think  the  scheme  of  the  Legis- 
lature is  disclosed  here,  namely,  that  every  house 
should  have  a  separate  drain,  and  if  it  had  not, 
the  drain  should  oe  a  sewer,  and  become  vested  in 
a  public  body;  but,  in  the  case  of  ^oups  or 
blocks  of  houses  already  existing,  permitting  the 
board  to  order  drainage  by  a  combmed  operation, 
in  my  opinion,  the  latter  part  of  the  definition 
refers  to  sect.  74,  and  to  that  seotion  only.    It 


is  to  be  observed  that  the  only  occasion  where  the 
words  "  by  a  combined  operation  "  occur  are  in 
the  interpretation  clause  and  in  sect.  74.    The 
fifteen  houses  in  question  are  in  course  of  con- 
struction, and  are  drained  by  a  9-inch  sewer  ^  or 
drain  at  the  back,  to  which  the  pipos  9.re  carried 
from  each  of  the  fifteen  houses.    The  drainage  of 
each  house,  so  far  as  the  main  drain  or  sewer,  is 
distinct,  but  this  drain  or  sewer  is  the  common 
means  by  which  the  fifteen  houses  are  drained^ 
and  through  the   lower  part  of  which  all  the 
drainage  from  these  fifteen  houses  reaches  the 
main  sewer.    The  9-inch  is  not,  therefore,  a  drain 
draining   one   house   or    premises    within   the 
same  curtilage.     That  bemg  so,  it  is  a  sewer 
y/^  ithin  the  meaning  of  the  Act,  unless  it  is  covered 
by  the  last  words  of  the  definition,  namely,  "  a 
drain  for  draining  a  block  or  group  of  houses  by 
a  combined  operation,  under  the  order  of  any 
vestry  or  district  board."    We  must  now  turn  to 
the  body  of  the  Act.    At  the  67th  seotion  com- 
mences that  portion  of  the  Act  which  relates  to 
the  duties  and  powers  of  vestries  and  district 
boards.    The  68th  section,  in  its  final  words,  as  I 
have  already  pointed  out,  vests  all  sewers,  made 
or  to  be  made  within  a  district,  in  the  vestry  or 
board  respectively.     The  69th,  70th,  71st,  and 
72nd  sections  are  not  material.    Then  comes  the 
73rd  section,  which  it  is  most  important  to  con- 
sider.   It  relates  to  the  insufficient  drainage  of 
individual  houses,  whether  bulk  before  or  after 
the  commencement  of  the  Act,  and  enables  the 
vestry  or  board,  by  notice  in  writing,  to  require 
the  owner  to  construct  a  covered  drain  into  the 
sewer  in  the  manner  therein  provided,  authorises 
an  inspection  during  progress,  and  provides,  in 
case  01  default  by  the  owner,  that  the  vestry  or 
board  may  do  the  work  themselves,  and  recover 
the  expenses  from  the  owner.    The  Legislature 
therein  provides  for  the  insufficient  drainage  of 
separate   existing   houses.      Most   clearly   this 
section  relates  to  existing  houses  only,  and  not 
to  houses  in  course  of  construction.    The  latter 
are  provided  for,  as  we  shall  see  presently,  by 
sect.  76.    Then  we  come  to  sect.  74.    I  think  this 
section  is  supplemental  to  sect.  78.    It  is  intended 
to  applv  to  aeficient  drainage  in  existing  groups 
or  blocks  of  contiguous  houses— not  separate,  as 
in  sect.  78,  but  side  by  side.    It  may  be  these 
houses  belong  to  different  owners,  and  the  vestiy 
or  board  are  enabled  to  do  that  which  they  could 
not  have  done  under  sect.  73  alone,  namely,  by  a 
notice  to  require  the  owners  to  combine  to  do 
what  is  required.    I  adopt  the  words  of  North,  J., 
where  he  savs :  ''  If  it  had  not  been  for  the  74th 
section,  all  that  could  have  been  done  would  have 
been   to   give   notice  to  the  owner  of  each  of 
the  different  houses,  and  reauire  each  of  those 
owners  to  drain  his  house  in  the  way  required  by 
the  board.    But  the  74th  section  pomts  out  what 
is  obvious,  that  there  may  be  a  group  of  con- 
tiguous  houses  or  adjacent  detacned  or  semi- 
detached   houses,    which  may  be    drained   or 
improved  more  economically  or  advantageously 
in  combination  than  separately.    More  economi- 
cally or  advantageously  to  whom  P    Why  to  the 
person  who  has  to  pay  for  it,  and  who  has  to 
do  it,  and  who  can  be  required  by  notice  to  do 
it.     What  this  section  contemplates  is  a  combina- 
tion which  majv  have  the  result  of  producing 
economy  and  a(^antage  to  the  persons  wno  have  to 
do  the  work ;  that  is  tafiay»totheownersto  whom 
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notice  is  to  be  given  nnder  sect.  78."  If  the 
notice  given,  requiring  the  different  owners  to 
combine,  was  not  complied  with,  the  same  conse- 
quences would  ensue  as  under  sect.  73,  namely, 
tne  board  or  vestry  would  do  it  themselves,  and 
charge  the  owners  with  the  expenses.  This,  in 
my  opinion,  is  the  kind  of  order  that  is  referred 
to  in  the  interpretation  clause  when  it  says  "  a 
combined  operation  under  the  order  of  any  vestry 
or  board"  —  a  very  different  thing  from  that 
relied  on  here,  which  is  at  the  most  an  approval 
only.  In  my  opinion,  the  Legislature  intended 
that  at  the  74tn  section  all  the  provisions  with 
regard  to  defective  drainage  in  existing  houses, 
whether  separate  or  side  by  side,  should  end, 
and  did  not  intend  that  drainage  by  a  com- 
bined operation  should  have  any  place  in  the  pro- 
visions subsequently  made  for  houses  thereafter  to 
be  constructed.  Sect.  75  applies  entirely  to  houses 
to  be  erected  or  to  be  rebuilt,  and  provides  that 
they  shall  not  be  erected  or  rebuilt  without  drains 
constructed  to  the  satisfaction  of  the  board. 
Nothing  is  said  about  groups,  or  blocks  of  con- 
tiguous houses,  or  drainage  oy  a  combined  opera- 
tion. Now  I  come  to  the  76th  section,  which  is 
the  section  relied  upon.  It  states  what  is  to  be 
done  before  beginning  to  lay  down  the  foundation 
of  a  new  house.  Seven  days'  notice  is  to  be  given. 
Every  foundation  is  to  be  laid  as  therein  provided. 
Every  drain  is  to  be  made  in  such  direction, 
manner,  and  form,  and  of  such  materials  and 
workmanship,  and  with  such  branches  thereto, 
and  other  connected  works,  and  apparatus  and 
water  supply,  as  thereimbef ore  motioned,  and  as 
the  vestry  and  board  shall  order.  In  default  of 
notice,  or  in  case  of  non-compliance,  the  board  or 
vestry  may  demolish  or  alter,  &Cf,  and  charj^e  the 
expenses  to  the  owners.  There  is  nothing  in  this 
section  about  groups  or  blocks  of  contiguous 
houses,  and  nothing  about  drainage  by  conibined 
operation.  The  section,  in  express  terms,  refers 
to  single  houses  and  single  drams.  It  is  suggested 
that  the  words  " hereim>ef ore  mentioned"  have 
the  effect  of  incorporating  sect.  74,  and  of  making 
sect.  76  applicable  to  the  state  of  things  contem- 
plated by  sect.  74.  "Hereinbefore  mentioned," 
in  my  opinion,  refers  to  the  latter  part  of  sect.  73, 
and  to  tnat  only.  If  it  was  intended  to  refer  to 
and  incorporate  sect.  74,  it  would  be  only  reason- 
able to  suppose  that  sect.  76  would  not  only  speak 
of  a  new  house,  but  would  refer  to  groups  and 
blocks  of  contiguous  houses  and  to  drains  by  a 
combined  operation.  There  is,  however,  no  men- 
tion of  anv  xind  of  groups  or  blocks  of  houses,  or 
drainage  by  combined  operation.  I  cannot  think 
such  important  provisions  wero  n'oiii^ed  to  be 
introduced  into  sect.  76  by  the  words  "herein- 
before mentioned,"  more  especially  when  *I  find 
sect..  76  dealing  only  with  separate  houses  apd 
separate  drains.  It  may  be  said :  "  Why  should 
the  Legislature,  in  the  case  of  existing  houses 
imperfectly. drained,  allow  drainage  by  combined 
operation  and  not  permit  it  in  houses  about  to  be 
constructed  P  "  I  believe  the  Legislature  thought 
it  was  best  for  each  house  to  have  a  separate 
drain,  but  in  the  case  of  existing  houses  thought 
it  harsh  to  take  the  property  in  the  drains  away 
from  the  owners  of  contiguous  houses  without 
first  ^ving  them  an  opportunity  of  draining  by 
combined  operation,  if  it  was  for  their  advantage 
so  to  do.  Owners  of  several  houses  under  no  lia- 
bility to   improve  their   drainage  might,  by  a 


board  making  a  sewer  dose  by  and  then  ^ving 
notice,  be  compelled  to  improve  their  dramag^ 
The  Legislature  seems  to  have  thought  that,  in 
such  a  case,  it  would  be  unjust  to  take  the  drains 
already  existing  out  of  them  and  vest  them  in  tbe 
boflo^.  On  the  other  hand,  when  a  man  is  about 
to  build,  he  can  make  his  proposal,  and  if  the 
*board  do  not  assent,  he  is  not  bound  to  build. 
Again,  if  an  owner,  building  new  houses,  makes  a 
drain  to  drain  several  houses,  he  knows  it  becomes 
a  sewer  and  vests  in  the  board,  and  has  nothing 
to  ccHnplain  of.  For  these  reasons  I  think  the 
9-inch  is  a  sewer,  and  as  such  is,  by  the  68th 
section  of  the  Act,  vested  in  the  board.  I  think, 
therefore,  that  North,  J.  was  right,  and  that  the 
appeal  should  be  dismissed. 

CoTTox,  L.J". — Our  order  will  be  preftwsed  by  a 
declaration  that  the  court  are  of  opmion  that  the 
9-inch  in  the  rear  of  the  fifteen  cottage  was  a 
drain  and  not  a  sewer  within  the  meaning  of  the 

'^^*-  Appeal  aUmoed. 

Solicitor  for  the  appellants.  A,  B,  Oldman. 
Solicitor  for  the  plaintiffs,  Edward  Clarke, 


May  14  and  17, 1886. 

(Before  Lord  Eshek,  M.R.,  Bowen  and  Fry,  L.JJ.) 

Beg.  v.  The  London  School  Boabd.  (a) 

APPEAL   FROM   THE   QUEEN's  BENCH  DIVISIOB. 

Poor  rate-^Baieahle  value — School  Board — Raiinq 
of  schools — Hypothetical  yearly  tenant — Valua- 
tion {Metropolis)  Ad  1869  (32  ^  S3  Vict,  c,  67), 
s.  4. 

In  ealculaiing  tite  raleahle  value  qfscliooU  occupied 
hy  the  School  Board,  the  School  Board  Uself  ought 
to  he  considered  as  a  possible  hypothetical  yearly 
tenant  of  the  premises,  and  the  rateable  vahie 
calculated  by  tJt^  rent  whioh  the  board  wMd  he 
wiUing  to  pay  for  the  premises  for  use  as  echooh. 

Judgment  of  Gave  and  WiUs,  JJ.  affirmed. 

This  was  an  appeal  by  the  London  Sohool  Board 
from  the  judgment  of  Cave  and  Wills,  JJ.,  in 
favour  of  the  respondents,  the  Assessment  Com- 
mittee of  the  parish  of  Saint  Leonard's,  Shore- 
ditch,  on  a  special  case  stated  by  justices 
assembled  in  general  assessment  sessions. 

The  question  on  which  the  decision  of  the  Court 
of  Appeal  turned  was  whether,  in  calculating  the 
rateable  value  of  the  schools  occupied  by  the 
School  Board,  the  School  Board  itself  ought  to  be 
treated  as  a  possible  hypothetical  yearly  tenant 
of  the  premises,  and  the  rateable  value  calculated 
by  the  rent  which  the  board  would  be  willing  to 
pay  for  the  premises  for  use  as  schools. 

The  appeal  was  argued  by  Charles,  Q.C.  and 
Marriott,  Q.C.  {Bam  with  them)  for  the  appel- 
lants, and  by  Jelf,  Q.C.  and  Castle  for  the  respon- 
dents. 

The  following  authorities  were  referred  to : 

Reg»   V.    Wsst  Middlesex   Waterworks    Companf, 

IE.  &  £.  716;  28  L.  J.  185,  M.  C. ; 
Metropolitan  Board  of  Works  T.   Overseers  of  West 

Ham,  L.  Bep.  6  Q.  S.  193 ; 
Weat  Bromwich  School  Board  v.  Overseers  qf  West 

Bromwich,  18  Q.  B.  Div.  929*; 
Mersey  Dodes  and  Harbour  Board  v.  Overseers  of 

UansiUan,  51  L.  T.  Bep.  N.  8.  62 ;  52  L.  T.  Bcp. 

N.  8. 118 ;  14  Q.  B.  Div.  770 ; 

(•)  Beportfld  by  P.  B.  Hutoviks,  Esq.,  Bftrrfst«i^«t-Ii«v. 
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Beg,  T.  South  Staffordshire  WaterworJu  Company. 

ML.  T.  Bep.  N.  S.  782;  16 Q.  B.  IHy.  859; 
JMw^mry  ana  Hetkmondwike  Waterworks  Board  t. 

Assessment  Commiitee  ofPentstone  Unton^  54  L.  T. 

Bep.  N.  8.  592 ;  16  Q.  B.  Diy.  585;    17  Q.  B.  Dry. 

384. 

Lord  EsHiR,  M.B. — ^The  real  question  to  be 
decided  here  is,  whether,  in  oaloalating  the  rate- 
able value  of  the  schools  in  question,  the  School 
Board  itself  ought  to  be  taken  into  aooount  as 
one  of  the  possible  hypothetical  yearly  tenants. 
The  contention  that  the  School  Board  is  not  rate- 
able was  not  seriously  pressed.    The  building  is 
not  placed  in  such  a  position  by  statute  that  it 
ooula  not  profitably  be  occupied  or  owned  by 
anyone;  it  is  not  what  has  been  called  struck 
with  sterility;  it  is  therefore  rateable,  and  the 
School  Board  are  liable  to  be  rated  in  respect  of  it. 
The  real  question  for  decision  is  how  the  value  is 
to  be  ascertained.    The  inquiry  is  not  as  to  what 
rent  is  paid  by  the  actual  occupier.    The  mode  of 
ascertaining  the  value  is  laid  down  in  the  statute ; 
the  mode  is  to  ascertain  the  rent  which  a  tenant 
(not  the  tenant),  taking  one  year  with  another, 
might  reasonably  be  expected  to  pay,  and  where 
the  owner  occupies  he  is  to  be  considered  as  if  he 
were  a  tenant.    The  directions  given  by  the  Act 
are  eouivalent  to  saying  that  all  possible  tenants 
must  DC  taken  into  account,  and  the  phraseology 
does  not  exclude  an  owner  who  himself  occupies 
the  premises.     Therefore  an  owner  who  is  in 
occupation  of  the  premises  is  not  excluded  from 
consideration  as  a  possible  tenant.    If  by  the 
terms  of  any  statute  the  School  Board  could  not 
lesally  be  tenant,  it  would  be  excluded  from  the 
calculation.    It  is  contended  here  that  the  School 
Board  ought  to  be  excluded  because  it  can  never 
obtiun  any  beneficial  interest  from  its  tenancy; 
hat  it  can  be  a  tenant ;  for  it  has  a  duty  to  per- 
form which  may  induce  or  force  it  to  be  a  tenant. 
It  follows,  therefore,  that  it  would  be  wrong  to 
exclude  the  School  Board  from  the  list  of  possible 
hypothetical  tenants,  whether  it  is  in  the  position 
of  owner  or  in  that  of  occupier.    That  is  the  real 
question  of  principle  in  this  case,  and  it  is  the 
question  which  was  intended  to  be  argued.    The 
Gftlculation  is  founded  on  this,  that  the  court  took 
the  School  Board  as  a  possible  tenant,  and  calcu- 
lated the  rent  which  could  be  expected  from  any 
tenant,  including  the  School  Board.    That,  in  m^ 
opinion,  is  the  correct  view,  and  if  this  is  so  it 
foUows  that  the  judgment  of  the  Divisional  Court 
must  be  affirmed. 

BowEK,  L.  J. — I  am  satisfied  that  the  real,  and 
indeed  the  only,  question  for  our  decision  is 
whether  the  School  Board  is  to  be  excluded  from 
the  list  of  possible  hypothetical  yearly  tenants. 
In  order  to  decide  this  it  is  necessary  to  refer  to 
the  Act  of  Parliament,  and  when  the  Act  is 
looked  at  it  seems  to  me  that  there  is  no  difficulty. 
By  6  &  7  Will.  4,  c.  96,  s.  1,  the  rate  is  to  be  made 
upon  an  estimate  of  the  net  annual  value  of  the 
hereditaments,  'Hhat  is  to  say,  of  the  rent  at 
which  the  same  might  reasonably  be  expected  to 
let  from  year  to  year/'  and  the  Valuation  (Metro- 
polis) Act  1869  (32  &  33  Vict.  c.  67).  e.  4,  contains 
a  similar  provision.  The  meaning  must  be  that 
the  rate  is  to  be  made  upon  an  estimate  of  the 
lent  at  which  the  premises  might  reasonably  be 
expected  to  let  to  someone  who  wanted  to  hire 
them.  The  question  is  whether,  in  making  this 
cttlculation,  the   School  Board  itself   is  to  be 


excluded  from  the  list  of  possible  occupiers.  To 
an  inquiry  whether  it  might  reasonably  be 
expected  that  the  premises  would  be  let  to  the 
Scnool  Board,  the  answer  must  be  in  the  affirma- 
tive, and  therefore  it  seems  impossible  to  exclude 
the  School  Board  from  the  list  of  hypothetical 
tenants.  Therefore  the  language  of  the  Act 
answers  the  question.  The  case  cannot  fairly  be 
decided  on  the  hypothesis  that  the  one  person 
that  requires  the  premises  most  would  not  take 
them.  It  does  not  matter  whether  the  School 
Board  wants  the  premises  for  the  purpose  of 
profit,  or  will  make  any  profit  out  of  them,  for 
the  question  is  only  whether  the  School  Board 
wants  and  would  take  them.  I  am  perfectly 
satisfied  that  the  principle  on  which  the  value  has 
been  estimated  is  sound,  and  I  therefore  agree 
that  the  judgment  of  the  Divisional  Court  ought 
to  be  affirmed. 

Fry,  L.  J. — ^I  am  of  the  same  opinion.    It  seems 
to  me  that  the  difficulty  arises  from  referring,  no^ 
to  the  Act  itself,  but  to  certain  expressions  which 
occur  in  the  decisions.  The  Valuation  Metropolis 
Act  1869  (32  &  33  Vict.  c.  67),  in  sect.  4,  defines 
"  gross  value"  as  meaning  "  the  annual  rent  which 
a  tenant  might  reasonably  be  expected,    taking 
one  year  witn  another,  to  pay  for  an  heredita- 
ment," Sui,     These   words  refer  to  the  annual 
rent    which    any  person   might  reasonably  be 
expected    to    pay   to   an^    landlord,    and   the 
actual  owner    and   occupier  are   not  excluded. 
The  (question  has  been  asked,  why  the   actual 
occupier   is    not    to   be   treated  as   a  possible 
tenant,  and  no  answer  has  been  given  except  that 
the  School  Board  is  not  to  be  considered  as  a 
possible  tenant,  because,  though  it  occupies  the 
premises,  it  can  make  no  profit  out  of  them.    It 
seems  to  me  that  a  man  wno  occupies  a  house  for 
his  own  comfort  might  as  well  be  excluded.    The 
term  "sterility"  has  been  introduced  into  the 
cases,  because,  as  a  general  rule,  a  profit  is  pi*o- 
duced  ;  but  it  does  not,  by  any  means,  follow  that 
because  there  is  no  profit  there  is  no  value.    It 
would  be  impossible  to  find  a  better  illustration  of 
this  than  the  present  case.    The  only  auestion  is 
whether  the  person  who  is  to  be  consioered  as  a 
tenant  could  reasonably  be  expected  to  take  the 
premises    from   any  motive.     It   seems  to  me 
that   the   very    words   of   the   section    answer 
the  auestion,  and  that   the   argument  for   the 
appellants    is    founded    upon    a    misapprehen- 
sion of   what  has  been    said  in  the   cases.      I 
am  of  opinion   that   the  right  mode  of  calcu- 
lating the  value  has   been   adopted,   and  that 
the  judgment  of  the  Divisional  Court  ought  to 
be  affirmed. 

Appeal  dienitesed. 

Solicitors  for  appellants,  Oedge,  Kirhy,  and 
MiUett. 

Solicitors  for  respondents,  MiUe,  Lochyer,  and 
Mille» 
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HIGH  COURT  OF  JUSTICE, 

QUEEN'S  BENCH  DIVISION. 

Monday,  AprU  19, 1886. 

(Before  Mathew  and  Smith,  JJ.) 

Nbwmak  v.  Jones,  (a) 

Liceming  Acts — Selling  without  a  licence — Sale  by 
gtetoard  of  a  club  corUrary  to  orders  of  the  manag' 
ing  trustees — LiahilUy  of  tits  trustees— 6  Geo.  4, 
c.  81,  s.  26—4  ^  5  Will  4,  c.  85,  s.  17—23  Vict, 
c,  27,  s,  19. 

Hie  appellanis  were  convicted  under  the  Licenehig 
Acts  for  having  sold  liquor  to  certain  persons  wlio 
were  not  members  of  a  clvh  of  whim  tJie  appel- 
lants were  trustees,  and  as  such  trustees  were 
admitted  to  the  meetings  of  the  convmittee  of 
management,  and  took  part  in  tJie  proceedings 
thereof. 

It  was  found  as  a  fact  by  tlie  justices  tluxJt  the 
steward  was  employed  by  tlie  committee  and  paid 
by  the  trustees,  and  tluit  he  had  orders  from  the 
trustees  and  committee  not  to  serve  anyone  bui 
members  and  affiliated  meinbers  of  tlie  dub. 

Held,  that  the  conviction  was  torong  on  tlie  ground 
thai  a  master  or  principal  is  not  liable  wlien  a 
servant  or  agent  sells  in  direct  contravention  of 
the  bond  fide  orders  given,  and  without  the 
knowledge  or  assent,  direct  or  indirect,  of  the 
master  or  principal. 

Case  stated  by  justices  under  20  &  21  Vict.  c.  43 
and  42  &  43  Vict.  c.  49.  :— 

On  the  25th  July  1885  four  informations  were 

E referred  against  tne  appellants  at  a  petty  sessions 
eld  at  Stratford,  by  the  respondent,  who  was  an 
officer  of  Inland  Revenue,  and  the  offences  charged 
were  as  follows : 

1.  For  having  as  trustees  of  the  Cyprus  Work- 
men's Club  and  Institute,  on  the  12th  March 
1885,  retailed  certain  spirits,  to  wit,  one  gill  of 
brandy,  without  having  in  force  such  licence  as 
was  required  by  23  Vict.  c.  27,  s.  19. 

2.  For  haying  on  the  17th  March  1885  sold  one 
pint  of  beer  by  retail,  to  be  drunk  and  consumed 
in  and  upon  their  premises,  without  having  an 
Excise  licence  under  4  A  5  Will.  4,  c.  85,  s.  17. 

3.  For  having  on  the  12th  March  1885  sold 
certain  wine,  to  wit,  one  gill  of  port,  without 
having  a  proper  licence. 

4  For  havinjB;  on  the  17th  March  1885  dealt  in 
and  sold  certain  tobacco,  drink,  and  two  cigars, 
without  haying  a  licence  as  required  by  6  Geo.  4, 
c.  81,  8. 26. 

The  appellants  were  convicted  by  the  justices 
on  each  information,  and  were  ordered  to  pay  the 
several  penalties  of  252.,  102.,  \0l.,  252.,  and  costs, 
and  in  default  of  sufficient  distress,  to  be 
imprisoned  for  the  several  terms  of  two  months, 
one  month,  one  month,  and  two  months  respec- 
tively. 

The  Cyprus  Workmen's  Club  and  Institute  was 
registered  as  a  workin(<  man's  club  under  the 
Friendly  Societies  Act  1875  (38  &  39  Vict.  c.  60), 
and  it  was  admitted  that  the  appellants  were 
trustees  of  the  club  (one  of  them  being  the 
treasurer)  who,  according  to  the  rules  o?  the 
club,  were  admitted  to  the  meetinc^  of  the  com- 
mittee of  management,  and  to  take  part  in  the 
proceedings  thereof,  and  vote   on  any  question 

(a)  Beported  by  H.  D.  Bonsit,  Esq.,  Barrlstarit^rjawT 


under  discussion.  The  appellants,  a^  such 
trustees,  h^d  office  permanently  until  death, 
resignation,  or  refusal,  and  they  were  removable 
only  by  three-fourths  of  the  members  present  at 
a  special  general  meeting.  The  secretary 
received  all  subscriptions  ana  other  moneys,  and 
handed  the  same  over  to  the  treasurer.  The 
treasurer  was  responsible  for  such  moneys  as 
were  paid  to  him  by  the  secretary  or  by  any 
person  on  account  of  the  socie^,  and  he  rendered 
nig  cash  account  quarterly.  Leach  (one  of  the 
appellants)  was  the  landlord  of  the  premises,  and 
the  treasurer  paid  rent  to  him.  The  club  was 
under  the  management  of  a  committee,  but  there 
was  no  evidence,  nor  was  it  shown  by  the  rules, 
how  such  committee  was  appointed. 

The  steward  or  manager  of  the  club  was 
employed  by  the  committee  and  paid  by  the 
trustees,  and  he  had  orders  from  the  trusted  and 
committee  not  to  serve  anyone  but  members  and 
affiliated  members.  An  affiliated  member  is  an 
associate  of  the  Working  Men's  Union  Club,  and 
it  was  the  common  practice  to  allow  affiliated 
members  to  introduce  members.  There  was  a 
notice  as  to  the  supply  of  liquor  posted  up  in  the 
club,  but  there  was  no  evidence  of  the  contents 
of  the  notice. 

The  justices  found  that  on  the  12th  March  1885 
John  0*Connell,  an  Excise  officer,  who  was  not  a 
member  or  affiliated  member,  visited  the  club 
with  an  affiliated  member  (Musto)  and  ordered  and 
was  served  with  brandy,  for  which  O'Connell  paid 
3e{.  On  the  same  occasion  O'Connell  ordered 
port  wine,  beer,  and  brandy,  which  was  served  by 
the  manager  or  steward,  and  for  which  he  ^d 
Is.  6d.  On  the  17th  March  O'Connell  again  visited 
the  club  with  Musto  and  one  Jones  (vnio  was  not 
a  member)  and  paid  a  member  of  the  club,  and 
also  a  member  who  was  acting  in  the  absence  of 
the  steward,  for  port  wine,  whisky,  beer,  and 
cigars  at  different  times,  and  he  also  paid 
the  member  acting  for  the  steward  for  whisky 
and  cigars  which  he  brought  away  from  the 
clerk. 

It  was  contended  on  behalf  of  the  appellants 
that  they  were  not  liable  for  the  act  of  the 
steward  or  manager  in  selling  the  excisable 
articles,  inasmuch  as  he  was  not  their  servant, 
but  the  servant  of  the  committee  of  manage- 
ment! and  even  if  he  were  the  servant  of  the 
appellants  he  was  acting  not  in  obedience  to,  but 
in  defiance  of  the  orders  he  had  received,  the 
principle  of  law  being  that  a  master  is  not 
responsible  for  the  criminal  act  of  his  servant, 
unless  he  authorises  it  or  becomes  an  accessory 
after  the  fact. 

The  justices  were  of  opinion  that  the  trustees, 
as  legal  owners  of  the  property  of  the  club»  ^ 
as  actual  members  of  the  committee,  takhig  a 
part  in  the  proceedings  thereof,  and  voting  on 
any  question,  were  responsible  for  the  acts  of  the 
steward  or  manager,  or  any  person  acting  for 
him,  although  such  acts  were  in  direct  disobedi- 
ence of  the  orders  of  the  committee  and  of  the 
trustees,  and  were  done  without  their  knowledge 
or  assent,  and  in  direct  violation  of  the  rales  of 
the  club,  and  they  therefore  decided  against  the 
appellants. 

The  question  for  the  opinion  of  the  court  was, 
whether  under  the  above  circumstances  the 
appellants^  as  trustees  of  the  club,  were  liable 
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for  the  actB  of  their  servants  and  delegates  in 
selling  the  excisable  articles. 

BlachtveU  for  the  appellants,. 

B.  8.  WrigM  for  the  respondent. 

April    19.  —  The    judgment   of    the    Coart 
(Mathew  and  Smith,  jj.)  was  delivered  by 

Smith,  J. — In  this  case,  Thomas  Jones,  one  of 
Her  Majesty's  officers  of  Inland  Revenue,  pre- 
ferred against  the  appellants  four  informations : 
first,  for  having,  as  trustees  of  the  Cyprus  Work- 
men's Club  and  Institute,  on  the  12th  March  1885, 
retailed  one  gill  of  brandy  without  havine  a 
licence,  contrary  to  the  provisions  of  23  Vict, 
c.  27,  s.  19 ;  secondly,  for  having,  as  trustees  as 
aforesaid,  on  the  17th  March  18^,  sold  one  pint 
of  beer  by  retail,  without  having  an  Excise 
licence,  contrary  to  the  provisions  of  4  <S;  5  Will.  4, 
c.  85,  8.  17 ;  thirdly,  for  having,  as  trustees  as 
aforesaid,  sold  a  gill  of  port  wine,  contrary  to  the 
statute  in  that  behalf;  fourthly,  for  having,  as 
trustees  as  aforesaid,  sold  two  cigars  without 
having  a  licence,  contrarjr  to  the  provisions  of 
6  Geo.  4,  c.  81,  s.  26.  llie  justices  convicted  the 
appellants  in  the  several  penalties  of  252.,  102., 
102.,  and  252.  and  costs,  and  in  default  of  pay- 
ment adjudged  distress  for  payment,  and,  m 
default  of  sufficient  distress,  imprisonment  for 
the  several  terms  of  two  months,  one  month,  one 
month,  asd  two  months  respectively.  The 
material  point  raised  by  the  justices  in  the  case 
Bubmittea  to  us  is  this :  Even  assuming  (about 
which  hereafter)  that  the  relation  of  master  and 
servant,  or  princinal  and  agent,  existed  between 
the  appellants  ana  the  steward  of  the  club,  who 
was  tne  person  who  actuaJly  sold  the  articles  in 
question  to  other  than  members  or  affiliated 
members  of  the  club,  can  the  appellants  be  con- 
victed when  they  proved,  as  they  did  in  the 
present  case,  to  the  satisfaction  of  the  justices, 
that  the  steward,  in  selling  the  articles  as  and 
where  he  did,  acted  in  direct  contravention  of 
the  bond  fide  orders  given  by  the  appellants,  and 
in  direct  violation  of  the  rules  of  the  club,  and 
without  the  knowledge  or  assent,  direct  or  indi- 
rect, of  the  appellants  thereto.  Such,  however, 
was  the  contention  of  the  Crown.  It  certainly 
sounded  to  us  as  novel ;  but  it  was  insisted  that 
such  was  the  effect  of  the  statutes,  and  it  was 
said  that  there  were  authorities  in  favour 
of  the  contention.  It  becomes,  therefore,  neces- 
sary for  us  to  examine  them.  It  was  verv 
frankly  admitted  by  Mr.  Wright,  on  behalf 
of  the  Crown,  that,  if  the  proceedmg  in  hand  had 
been  a  prosecution  for  a  crime,  the  prosecution 
could  not  be  maintained ;  but  he  said  that  the 
statutes  in  question  did  not  constitute  the  selling 
of  the  articles  a  crime,  but  only  prohibited  their 
sale  by  a  penalty  enforceable  by  distress  and  sub- 
sequent imprisonment  in  default  of  distress ;  and 
that  the  conviction  could  be  upheld.  He  said 
that  the  statutes  above  mentioned  enacted  that 
"  every  person  who  should  sell  liquoi]^  or  cigars 
without  a  licence  was  liable  to  the  penaTties 
therein  prescribed.*'  So  &kr  he  is  correct.  He 
then  said  that  it  was  immaterial  whether  the 
ap{)ellant8  knew,  or  did  not  know,  whether  the 
uticles  were  being  sold ;  if  sold,  they  were  by  one 
who  stood  in  the  relation  of  servant  or  agent  to 
the  appellants ;  and  he  said  that  the  authorities 
covered  that  proposition.  That,  however,  is  not 
the  question  now  to  be  determined.    The  question 


is,  whether  a  master  or  principal  is  liable  when 
the  servant  or  agent  sells  in  direct  contravention 
of  the  bond  fide  orders  given,  and  without  the 
knowledge  or  assent,  direct  or  indirect,  of  the 
master   or  principal.    The  following  were   the 
cases  cited :  In  tne  first  place,  he  ^ve  us  the 
case,  in  1824,  of  Rex  v.  Marsh  (2  B.  &  C.  717), 
where  it  was  held  that,  in  an  information  under 
5  Anne,  c.  14,  s.  2,  a^inst  a  carrier  for  having 
game  in  his  possession  as  carrier,  it  was  not 
necessary  to  prove  that  the  carrier  had  the  game 
in  his  possession  knowingly ;  and  therefore,  he 
argued,  it  was  not  necessarv  to  establish  in  the 
present  case  that  the  appellants  knew  that  the 
steward  was  making  the  sales.    In  our  iudgment 
all  that  was  decidea  in  that  case  was  tnat,  upon 
proof  given  that  the  carrier  had  the  game  in  his 
possession,  a  prima  facie  case  was  maae  out,  and 
that  it  lav  upon  him  to  rebut  that  case,  which  he 
could  do  oy  establishing  that  the  game  was  not 
put   into   his  waggon   with  his  assent,  or  was 
put    in   contrary   to    his    orders.      This    case, 
as    it   appears    to   us,    instead  of   establishing 
that  for  which  it  was  cited,  shows  how  a  prima 
fa^cie  case  may  be  rebutted,  as  rebutted  it  was  in 
the  case  in  hand.    The  next  case  cited  was  that 
of  Attorney-General  v.  Siddon  (1  Cr.  &  J.  220 ; 
1  Tyrwh.  41),    in  the    year  1830,    in  which   it 
was  held  that  a  master  was  liable  for  penalties 
under  the  Smuggling  Act  (57  Geo.  8,  c.  1^3),  s.  13, 
for  the  illegal  act  of  his  servant  in  concealing 
smuggled  goods,  the  master  being  absent  at  the 
time  when  the  act  was  done.    The  judgment  of 
the  court  |5roceeded  upon  the  grounds,  as  stated 
by  Alexander,  C.B.,  "that  whatever  a  servant 
does  in  the  course  of  the  employment  with  which 
he  is  intrusted,  and  as  part  of  it,  is  the  master's 
act."    '*  The  legal  presumption  is  so,"  says  the 
Chief  Baron,  "  unless  the  contrary  be  shown."  In 
the    present  case,  it  was  shown   that  the   ap- 
pellants did  not  authorise  the  acts  of  the  steward, 
and  the  case,  therefore,  is  no  authority  for  the 
proposition  put  forward,  but  is  a  cogent  authority 
agamst  it.    The  next  case  was  that  of  Daviee  v. 
Ha/rvey  (30  L.  T.  Rep.   N.    S.    629  ;    L.    Rep. 
9  Q.    B.    433),    where   it  had  been   held    that 
a    guardian    of    the   poor   was   properly    con- 
victed for  furnishing    for  his  profit   goods    to 
be  given  in  parochial  relief,  although  he  had  no 
knowledge  that  the  ^;oods  were  to  be  given  in 
paroohiaT  relief.    This  case  was  decided  upon  the 
ground  that,  although  the  defendant  did    not 
know  for  what  purpose  the  goods  were  required, 
yet  that  his  partner,  did,  and  that  the  goods  were 
supplied  by  the  pa3*tner  within  the  scope  of  the 
partnership  authority,   for  the   profit   of  both 
partners.    This  case  does  not  help  the  Crown; 
for,  in  the  present  case,  the  articles  were  mani- 
festly sold  beyond  and  without  the  scope  of  the 
authority  given.    The  case  of  MuUina  v.  CoUina 
(29  L.  T.  Rep.  N'.    S.  888 ;    L.  Rep.  9   Q.  B. 
483)   was    next    cited.      In    that  case   it    was 
held  that  a  licensed   victualler   was  liable   to 
be  convicted  under   35  &  36  Yiot.  c.  94,  s.  16, 
for    the   act    of   his    servant   knowingly    sup- 
plying liquor  to  a  constable  on  duty.    AH  that 
this  case  decided  was  that  a  Ucens^  victualler 
was  liable  for  the  act  of  his  servant  within  the  scope 
of  his  emplovment ;  but  it  is  no  authority  what« 
ever  for  tne  liability  of  the  master  for  the  act  of 
his  servant  outside  the  authori^  nven.    It  was 
then  urged  that  the  omo  of  OmMy  v.  Le  Ooeq 
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(51  L.  T.  Rep.  N.  S.  265;  13  Q.  B.  Div. 
207)  having  held  that  the  master  under  the 
same  statute  was  liable,  even  though  neither 
master  nor  servant  knew  that  the  constable 
was  on  duty,  that  therefore  it  was  an  authority 
on  behalf  of  the  Crown.  It  was  upon  this 
case,  as  we  are  informed,  that  the  justices  to 
a  great  extent  relied  when  they  convicted  the 
appellants.  We  cannot  follow  their  ratio  decidendi. 
Even  assuming  that  the  case  was  not  decided 
upon  the  special  wording  of  sect.  16  of  35  &  36 
Vict.  c.  94,  which  it  was,  how  does  the  fact  of 
neither  master  nor  servant  knowing  that  the 
constable  was  on  duty  establish  that  the  master 
is  liable  where  a  servant  acts  in  direct  contra- 
vention of  the  orders  given  P  It  does  nothing  of 
the  kind.  The  above  were  the  authorities 
alleged  to  cover  the  Crown's  contention  in  this 
case.  It  is  manifest  that  they  do  not.  As  to  the 
point  urged,  that  the  mone]^  taken  by  the  steward 
for  the  articles  sold  went  into  the  coffers  of  the 
club,  and  not  into  the  steward's  pocket,  we  may 
say  that  that  would  have  been  an  ingredient  for 
the  justices  to  take  into  their  consideration  when 
determining  whether  the  steward,  when  he  sold, 
was  acting  in  reality  in  contravention  of  the 
orders  jpven.  But,  inasmuch  as  the  justices  have 
determined,  upon  the  facts  proved  before  them, 
that  the  steward  had  orders  from  the  appellants 
not  to  serve  anyone  but  members  and  affiliated 
members  of  the  club,  and  that  they  were  bond 
fide  orders,  and  that  he  transgressed  them,  and 
as  they  convicted  the  appellants  because  thev 
were  legal  owners  of  the  property  of  the  club 
and  members  of  the  committee,  this  point  is  of 
no  avail  to  the  Crown.  We  give  no  judgment 
upon  the  point  as  to  whether  the  steward  was 
servant  or  agent  of  the  appellants ;  for  it  is  not 
material  now  to  do  so.  We  give  judgment  for 
the  aDpellants  with  costs;  and  the  conviction 
must  \)e  quashed.  Conviction  qruuhed. 

Solicitor  for  appellants,  E.  Newnum, 
Solicitor  for  the  Crown,  Solicitor  foi*  Inland 
Revenue, 


June  23  and  24, 1886. 

(Before  Lord  Coleeidoe,  C.J.  and  Mathew,  J.) 

Hope  t;.  Evered.  (a) 

Malieious  prosecution— Search-warrant — Beaton- 
able  and  probahle  cause  /or  euepicion — Jtidicial 
function  of  magistrate — Criminal  Law  Amend' 
meni  Act  1885  (48  ^  49  Viet.  c.  69),  s.  10. 

By  sect,  10  of  the  Criminal  Lato  Amendment  Act 
1885  i^  is  enacted  that,  "  if  it  appears  to  any 
justice  of  the  peace,  on  information  made  before 
him  on  oath  by  any  parent,  relative,  or  guardian 
of  any  woman  or  girl,  or  any  other  person  who, 
in  the  opinion  of  the  justice,  is  bond  fide  a^ing 
in  the  interest  of  any  woman  or  gvrl,  t/iat  tliere  is 
reaeondble  cause  to  sttspect  that  such  woinan  or 
girl  is  unlawfully  detained  for  immoral  purposes 
by  any  person  in  any  pla/ie  within  the  jurisdiction 
of  such  justice,  such  justice  may  issue  a  warrant 
aiUhorising  any  person  namea  tlierein  to  search 
for,  and,  when  found,  to  take  to  a  place  of  safety 
such  woman  or  girl " 

Held,  that  such  section  vests  in  the  justice  a  judicial 
as  well  as  a  ministerial  function,  and  that  if  the 
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justice,  upon  the  bond  fide  infomuUion  cf  oa 
applicant,  decides  thai  there  are  recuonahle 
grounds  for  suspicion,  and  issues  a  search' 
warrant,  no  action  for  malicious  prosecution  totfl 
lie  against  such  applicant  for  hamng  given  ike 
information  to  tJie  justice. 

This  was  a  motion  to  set  aside  a  verdict  and 
jadgment  entered  for  the  plaintiff,  or  for  a  new 
triu.  The  statement  of  claim  stated  that  on  the 
17th  Oct.  1H85  the  defendant  maliciously  and 
without  probable  cause  made  a  complaint  and 
information  on  oath  before  a  justice  of  the  peace, 
that  there  was  then  reasonabte  cause  to  suspect 
that  one  Mary  Frances  Evered,  a  daughter  of  the 
defendant,  was  unlawfully  detained  for  immoral 

Eurposes  within  the  meaning  of  sect.  10  of  the 
'riminal  Law  Amendment  Act  1885,  by  one 
Gerard  Hope,  the  plaintiff's  son,  and  upon  such 
complaint  and  information  caused  and  procured 
the  said  justice  to  grant  a  warrant,  directed  to 
certain  peace  officers,  whereby,  after  reciting  that 
it  appeared  to  the  said  justice  that  there  was  then 
reasonable  cause  to  suspect  that  the  said  Mary 
Frances  Evered  was  then  unlawfully  detained  for 
immoral  purposes  at  St.  Peter's  Vicarage,  the  resi- 
dence of  the  plaintiff,  within  the  meaning  of  the 
said  Act,  by  one  Gerard  Hope,  of  the  said  vicarage, 
the  said  justice  commanded  the  said  peace 
officers,  with  necessary  and  proper  assistants, 
to  enter,  if  need  be,  by  force,  in  the  daytime  into 
the  said  vicarage,  there  to  search  for  the  said 
Mary  Frances  Evered,  and,  if  she  oonld  be  found, 
to  deal  with  her  according  to  the  said  Act.  That, 
by  virtue  and  under  colour  of  the  said  warrant, 
and  by  pretext  of  the  execution  thereof,  and 
without  reasonable  or  probable  cause,  and  without 
the  leave  or  licence  and  againsc  the  will  of  the 
plaintiff,  certain  peace  officers,  on  the  17th  Oct. 
1885,  searched  the  plaintiff's  dwelling-house  and 
trespassed  upon  the  same.  That,  on  the  17th 
Oct.  1885,  the  defendant  falsely  and  maliciously 
spoke  and  published  of  and  concerning  the  plaintiff 
j  the  words  following,  that  is  to  say,  *'  I  am  the 
mother  of  Mary  Frances  Evered,  a  girl  under  the 
age  of  eighteen,  namely,  seventeen,  and  I  have 
reasonable  cause  to  suspect  that  she  is  now 
unlawfully  detained  for  immoral  purposes  at 
St.  Peter's  Vicarage  by  William  Hope  (meaning 
the  plaintiff),  and  is  so  detained  against  my  will." 
The  plaintilT  claimed  damages. 

The  action  was  tried  before  Manisty,  J.  and  a 
special  jury,  and  the  learned  judge,  having  held 
tnat  there  was  an  absence  of  reasonable  and  prob- 
able cause  fur  the  defendant's  act,  left  the  question 
of  malice  to  the  jury,  who  found  for  the  plaintiff 
with  201.  damages,  upon  which  judgment  was 
entered  for  the  plaintiff. 

By  sect.  10  of  the  Criminal  Law  Amendment 

Act  1885: 

If  it  appeftrs  to  any  justioe  of  the  peace,  on  informatioB 
made  before  him  on  oath  by  any  parent,  relative,  or 
^nuurdian  of  any  woman  or  girl,  or  any  other  person  who, 
in  the  opinfbn  of  the  jastioe,  is  bond  fide  aoting  in  the 
intereet  of  any  woman  or  girl,  that  there  is  reawmable 
oanse  to  suspect  that  snoh  woman  or  girl  is  nnlawfolly 
detained  for  immoral  parpoees  bv  any  peiaon  in  any 
place  within  the  jorisdiotionof  anch  jnstioe,  anoh  jutiee 
may  issue  a  warrant  anthorising  anv  person  named 
therein  to  search  for,  and,  when  found,  to  take  to  aad 
detain  in  a  place  of  siif  et}r  such  woman  or  girl  until  she 
can  be  brought  before  a  justloe  of  the  peace ;  and  the 
jnstioe  of  the  peace  before  whom  sueh  woman  or  giil  is 
brought  may  cause  her  to  be  delivered  up  to  her  paieati 
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or  gnardiaiw,  or  otherwise  dealt  with  as  oironmstaiioeB 
mur  permit  and  require. 

A  woman  or  girl  shall  be  deemed  to  be  tmlawfolly 
detained  for  immoral  purposes  if  she  is  so  detained  for 
the  purpose  of  being  nnlawfolly  and  carnally  known  by 
any  man,  whether  any  partionlar  man  or  generally,  and 

(a)  Eitiier  is  under  the  age  of  sixteen  years ;  or 

(b)  If  of  or  over  the  age  of  sixteen  years  and  under 

the  age  of  eighteen  years,  is  so  detained  against 
her  will,  or  against  the  will  of  her  father  or 
mother  or  of  any  other  person  haying  the  lawful 
oare  or  charge  of  her ; 

(c)  If  of  or  above  the  age  of  eighteen  years  is  so 

detained  against  her  will. 

Buszard,  Q.C.  and  W,  Qrakam  moved  to  enter 
indgment  for  the  defendant  or  for  a  new  trial.— 
This  action  will  not  lie.  There  is  no  canse  of 
action  unless  it  can  be  shown  that  the  defendant 
intentionally  and  maid  fide  misled  the  justice. 
Bnt  the  statements  of  the  defendant  in  the  infor- 
mation she  gave  the  jastice  are  admittedly  true. 
There  was  no  absence  of  reasonable  and  probable 
canse  ;  bnt  if  there  was  such  absence,  the  onus 
was  on  the  plaintiff  to  prove  it,  under  sect.  10  of 
the  Criminal  Law  Amendment  Act  1885.  It  is 
the  dnty  of  the  magistrate  to  inquire  and  to  judge 
whether  the  information  is  bona  fide,  and  whether 
there  is  reasonable  and  probable  canse.  His  dutv 
under  the  Act  is  judicial  as  well  as  ministerial, 
and  if  he  erroneously  decides  that  there  was  rea- 
sonable and  probable  cause,  and  grants  a  warrant, 
then,  unless  the  applicant  wilfully  misled  him, 
there  is  no  remedy  against  an;^one.  As  soon  as 
the  applicant  has  satisfied  the  justice,  she  is  no 
longer  responsible  for  the  issue  of  the  warrant. 
Here  there  is  no  specific  charge  against  the  plain- 
tiff, nor  against  anyone  else,  the  words  used  by 
the  defendant  being  that  she  *'  now  has  reason- 
able canse  to  suspect "  that  her  daughter  is 
detained.  There  is  a  broad  distinction  oetween 
an  application  for  search  merely  on  suspicion  and 
an  application  where  an  offence  is  charged  : 
WyaU  Y.  White,  29  L.  J.  193,  Exoh. 

In  that  case  it  was  held  that  there  was  reasonable 
and  probable  ground  for  search,  but  none  for 
sospeoting  a  theft  to  have  been  committed  by  the 
plamtiff.  With  reference  to  the  facts,  the  defend- 
ant clearly  had  good  grounds  for  believing  that 
her  daughter  was  in  that  house,  and  the  justice 
having  in  his  discretion  acted  upon  her  informa- 
tion, which  is  not  suggested  to  nave  been  maid 
fide,  it  is  submitted  tlmt  judgment  ought  to  be 

entered  for  the  defendant. 

• 

HextaU  {Latorance.  Q.C.  with  him)  for  the  plain- 
tiff.--It  is  submitted  that  the  mere  ^t  of  the 
justice  having  a  judicial,  as  well  as  a  ministsrial, 
function  to  perform,  under  sect.  10  of  the 
Criminal  Law  Amendment  Act  1885,  does  not  dis- 
entitle the  plaintiff  to  bring  this  action  : 

Cooper  Y.  Booth  (cited  as  Boot  y.  Cooper  in  1  Term 
Bep.  585),  3  Esp.  185. 

That  case  certainly  was  decided  under  a  statute 
(10  Greo.  1.  0.10,  s.  13)  which  did  not  in  such  clear 
language  as  is  used  in  the  Criminal  Law  Amend- 
ment Act  1885  provide  that  the  Excise  Commis- 
sioners should  exercise  a  judicial,  and  not  merely 
a  ministerial,  authority  ;  but  it  is  submitted  that 
the  words  of  the  finding  show  that  such  was  con- 
sidered to  be  the  case.  It  was  there  found  that 
the  warrant  was  granted,  the  Excise  Commis- 
sioners b^ing  satisfied  that  the  suspicion  was 
reasonable.  It  is  therefore  submittea  that  the 
jury  having  in  this  case  found  an  absence  of 
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reasonable  and  probable  cause  for  the  issue  of  the 
search-warrant,  the  action  will  lie  against  the 
defendant. 

Buszard,  Q.C.  in  reply. 

Lord  CouBRiDfiB,  C.J.  (aft«r  having  stated  the 
facts  of  the  case). — ^This  case  is  in  some  respects 
an  important  one,  being,  as  far  as  I  am  aware,  the 
first  case  in  which  the  procedure  under  the 
Criminal  Law  Amendment  Act  1885  has  been 
made  the  subject  of  a  civil  action.  I  think,  from 
the  evidence,  that  the  defendant  might  reasonably 
have  believed,  not  only  that  her  daughter  was  in 
the  vicarage,  but  that  the  plaintiff  knew  her  to  be 
there,  and  that  he  was  concealing  and  hiding  her 
from  her  natural  guardian ;  and  I  think  a  mother 
might  reasonably  be  pardoned,  taking  all  the  facts 
of  the  case  into  consideration,  for  supposing  the 
^rl  to  be  there  for  a  wrong,  and  possibly  for  an 
immoral,  purpose.  She,  therefore,  takes  advice, 
and  the  result  is  that  she  lays  the  information,  in 
which  we  find  that  she  says  that  she  has  reason- 
able cause  to  suspect  that  her  daughter  is  being 
unlawfully  detained  for  immoral  purposes  at  St. 
Peter's  Vicarage.  Enough  appears  upon  the  face 
of  the  information  to  make  it  very  reasonable  that 
the  justice  should  have  acted  as  he  did.  If  I  have 
stated  the  facts  accurately,  who  can  sav  that  there 
was  an  absence  of  reasonable  and  probable  cause 
when  the  defendant  applied  for  this  warrant, 
which  was  not  directed  against  the  plaintiff,  but 
which  was  a  warrant  to  search  his  house,  to  see  if 
her  daughter  was  there  P  Upon  that  ground  alone 
it  would  seem  that  this  matter  must  end,  on  the 
ground  that  there  was  no  evidence  of  absence  of 
reasonable  and  probable  cause  for  the  defendant's 
suspicions.  But  in  my  judgment  the  matter  does 
not  stay  here,  because  we  have  to  deal  with  an 
Act  of  Parliament — ^passed,  in  a  sense,  in  a  high- 
handed way — ^undoubtedly  giving  unusual  powers, 
but  pointing  at  an  evil  which  the  Legislature 
thought  sufficiently  important  to  be  met  by  this 
enactment.  Now,  sect.  10  of  the  Act  in  question 
provides  that  [Beads  it.]  The  Act  of  Parlia- 
ment, therefore,  casts  on  the  magistrate  — 
and,  if  this  legislation  is  to  be  effective, 
most  properly  castd  upon  him  —  the  onus  of 
its  being  made  to  appear  to  him  that  there  is 
reasonable  and  probable  cause  to  suspect  that  the 
woman  or  girl  is  being  detained  for  immoral 
purposes.  If  the  person  who  puts  the  law  in 
motion  only  states  his  grounds  to  the  magistrate, 
and  says  that  he  or  she  has  reasonable  grounds 
for  suspeoting  that  a  woman  or  girl  is  being 
detainea  in  a  certain  place  for  immoral  purposes, 
and  if  the  magistrate  believes  the  story,  and  thinks 
that  the  person  is  acting  bond  fide,  and  that  there 
are  grounds  for  the  suspicion,  then  in  'my  judg- 
ment this  is  an  answer  to  any  action  of  this  sort. 
The  magistrate  is  to  act  judicially.  I  do  not,  how- 
ever, for  a  moment  suggest  that  if  a  person  acts 
in  a  false  and  fraudulent  manner,  or  for  purposes 
of  malice  or  oppression,  and  the  magistrate  is 
persuaded  that  tnere  are  reasonable  grounds  for 
granting  a  search  warrant,  an  action  would  not 
He.  But  if  the  applicant  is  acting  bond  fide,  and 
if  the  matter  is  stated  fully  and  fairl.v  to  the 
magistrate,  and  he  comes  to  the  conclusion  that 
there  are  reasonable  grounds  for  issuing  the 
warrant,  then  the  course  t^en  by  the  magistrate 
is  a  complete  answer  to  any  proceeding  of  this 
sort.    Although  it  may  sometimes  happen  that 
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parents  are  unreasonably  anxious,  and  occasionally 
the  wrong  house  may  be  searched,  what  the  Legis- 
lature considered  to  be  the  salutary  operation  of 
this  Act  is  not  to  be  checked  by  actions  of  this 
descriptioD.  Otherwise  no  one  would  be  safe  in 
putting  this  section  of  the  Act  in  force.  It  is  not 
as  if  the  liberty  of  the  subject  were  infringed  by 
such  a  search,  but  it  is  simply  with  the  object 
that  what  in  the  view  of  the  Legislature  is  a 
great  good  may  be  efEected,  that  there  may  from 
time  to  time  be  a  search  of  a  house  which  may 
turn  out  to  have  been  groundless.  But,  both  upon 
the  facts  and  upon  the  true  construction  of  the 
statute,  I  am  of  opinion  that  there  was  no  ground 
for  leaving  this  case  to  the  jury,  and  the  verdict 
must,  therefore,  be  set  aside. 

Mathew,  J.— I  quite  concur.  With  great 
respect  to  my  brother  Manisty,  I  must  differ  trom 
him.  The  learned  judge  ruled  that  there  was  no 
evidence  of  reasonable  and  probable  cause  for  the 
action  of  the  defendant,  and  that  rulinj^  K^^^  tihe 
sole  evidence  of  malice  upon  which  the  jury  acted. 
The  effect  of  that  is,  that  the  defendant  must  have 
been  desirous  of  injuring  the  plaintiff,  and  with 
that  object  obtained  the  search  warrant.  But  it 
is  not  suggested  that  the  defendant  was  not  all 
the  time  acting  bond  fide,  or  that  she  made  any 
untrue  statement  to  the  magistrate.  I  am  satis- 
fied that  the  learned  judge  ought  to  have  told 
the  jury  that  the  onus  lay  upon  the  plaintiff  of 
showing  that  the  defendant  acted  without  reason- 
able and  probable  cause.  It  has  been  sug^^ted 
that  this  case  ought  to  be  tried  again ;  but,  m  my 
opinion,  there  is  no  ground  for  such  a  coarse. 
Tne  facts  are  folly  before  us,  and  those  facts,  as 
well  as  the  statute,  are  wholly  against  the  conten- 
tion of  the  plaintiff.  There  was  nd  absence  of 
reasonable  and  probable  cause,  and,  therefore,  no 
evidence  of  malice.  Judgment  must,  therefore, 
be  entered  for  the  defendant. 

Judgment  for  the  defendant. 

Solicitor  for  plaintiff,  E.  Wcmriner,  for  Mole  and 
Stone,  Derby. 

Solicitors  for  defendant,  CowdeU  and  Co.  for 
C»  K.  Eddowes,  Derby. 


Friday,  July  2, 1886. 

(Before  Pollock,  B.  and  Cave,  J.) 

Pa&ksb  (app.)  V.  Inge  (resp.).  (a) 

NmeancO'-'AhatemeTii'^Deindaed  pr€miee9-^0rder 
on  owner  to  ahaie  nuuanco-^InabiUty  of  owner 
to  enter  on  demised  premieee — Public  Health  Act 
1875  (38  ^  39  Vict.  e.  55),  ss,  91,  94, 95,  96,  98. 

A  nuisance  hamng  aHaen,  from  the  defective  eon- 
strucHon  of  a  structural  cowoenienee,  upon  certain 
premises  which  were  demised  to  a  tenant  for  a 
term  of  years  at  an  annual  rent  which  was  paid 
to  ana  received  by  the  owner  of  the  said  premises 
on  his  own  a^icount,  and  the  only  power  of  entry 
given  by  the  terms  of  the  lease  to  such  owner  being 
jor  the  purpose  of  viewing  the  condition  of  tKe 
said  premises : 

Held  {revising  the  decision  of  the  justices),  that 
the  justices  home  jurisdiction,  under  sect,  96  of 
the  Fvhlio  Health  Act  1875,  to  make  an  order  on 
the  owner  to  ahate  the  nuisance  within  a  time 
specified,  and  to  do  any  works  necessary  for  that 
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purpose,  although  the  owner  may  have  no  fowet 
of  entry  for  such  purpose  by  the  terms  of  ihe 
tease  by  which  the  premises  were  demised. 
If,  in  su^h  drcvmstances,  the  oioner  can  satisfy  t&e 
court  thai  he  has  used  all  due  diligence  to  carry 
out  such  order  of  Hie  justices  within  the  meaning 
of  sect,  98  of  the  Act,  but  hae  failed,  ihen  U  it 
competent  to  the  local  atUhority  to  enter  and 
execute  the  necessary  works. 

This  was  a  case  stated  W  justices  of  the  peace 
in  and  for  the  borough  of  Birmingham,  und^  the 
Summary  Jurisdiction  Act  1879,  s.  88. 

1.  The  matter  in  question  came  before  a  court 
of  summary  jurisdiction  at  Birmingham,  on  the 
26th  March  1886,  on  a  summons  taken  out  by  the 
appellant,  John  Parker,  inspector  of  nuisances 
for  the  borough  of  Birmingham,  acting  as  the 
urban  sanitary  authority  of  the  said  borough, 
against  the  respondent,  under  sect.  91  and  the 
following  sections  relating  to  nuisances,  contained 
in  the  Public  Health  Act  1875. 

2.  The  appellant,  in  his  said  complaint,  charged 
that  a  nuisance  existed  in  a  certain  house  and 
promises.  No.  65,  Bull-street,  Birmingham ;  that 
the  nuisance  arose  from  the  defective  construction 
of  the  drains,  which  were  so  foul  as  to  be  a 
nuisance  and  injurious  to  health,  and  that  the 
said  nuisance  was  caused  by  the  act  or  default  of 
the  respondent.  The  appellant  therefore  asked 
the  magistrates  to  make  an  order  on  the 
respondent,  under  sect.  96  of  the  said  Act, 
requiring  him  to  abate  the  nuisance,  and  for 
that  purpose  to  execute  certain  works  specified 
in  the  notice  which  had  been  served  on  nim  by 
the  appellant.  Upon  the  hearing,  all  parties 
being  present,  the  justices  dismissed  the  com- 
plaint, and  declined  to  make  the  order  asked  for 
by  the  appellant. 

8.  The  appellant,  being  desirous  of  questioning 
the  determination  of  the  justices,  on  the  ground 
that  it  was  erroneous  in  point  of  law,  duly 
applied,  pursuant  to  sect.  o3  of  the  Summary 
Jurisdiction  Act  1879,  to  the  justices  in  writing, 
to  state  and  sign  a  special  case  for  the  opinion 
of  this  court,  and,  in  compliance  with  the  said 
application  and  the  provisions  of  the  said  statute, 
the  following  case  was  duly  stated. 

4  Upon  the  hearing  of  the  complaint,  the  fol** 
lowing  facts  were  proved  by  the  appellant,  and 
not  disputed  by  the  respondent :  (1)  That  the  said 
house  and  premises  were  occupied  by  Alfred 
Loader  as  tenant,  at  a  vearly  rent,  bein^  assignee 
of  a  lease,  and  that  this  rent  was  paid  to  and 
received  by  the  respondent  on  his  own  accoant. 
(2)  That  the  said  house  and  premises  were,  at 
the  time  of  the  service  of  the  notice  hereinafter 
mentioned,  and  up  to  the  hearing  of  the  summons, 
in  such  a  state  as  to  be  injurious  to  health  and 
unfit  for  human  habitation,  and  that  such  nuisance 
arose  from  the  defective  construction  of  a  stnuv 
tural  convenience.  (3)  That,  on  or  about  the 
27th '  Jan.  1886,  the  ma^or,  aldermen,  and  bur- 
gesses, as  the  urban  sanitary  authority,  served  a 
notice  on  the  respondent,  pursuant  to  sect.  H  of 
the  Public  Health  Act  1875,  requiring  him  to 
abate  the  said  nuisance  within  seven  days  from 
the  service  of  such  notice,  and  for  that  purpose 
to  execute  certain  works  specified  in  such  notice. 
(4)  That  the  respondent  had  not  complied  with 
the  requisitions  of  such  notice.  (5)  That  the 
works  required  to  be  executed  by  the  appellant 
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were  necessaiy  and  proper  for  the  abatement  of 
the  nnisance. 

5.  By  a  local  Act  (46  &  47  Vict.  c.  Ixx.,  s.  13) 
it  is  enacted  that  a  notice  given  by  the  mayor, 
aldermen,  and  burgesses  under  sect.  94  of  the 
Public  Health  Act  1875,  requiring  any  person  to 
abate  a  nuisance,  may  prescribe  the  description 
of  the  work  required  to  be  done,  or  of  the  materials 
to  be  used,  or  of  the  acts  reouired  to  be  done,  and 
anything  sy  prescribed  shall  be  deemed  to  be  a 
requisition  ox  the  notice  within  the  meaning  of 
the  said  Public  Health  Act  1875. 

6.  The  premises  in  question  were  demised  to 
a  tenant  for  a  term  of  twenty*one  vears .  at  an 
annual  rent ;  and  by  the  terms  of  tne  lease  the 
tenant  was  liable  to  repair  the  premises,  and  the 
only  power  of  entry  given  by  the  lease  to  the 
respondent  during  the  continuance  of  the  term 
was  as  follows :  "And  it  shall  and  may  be  lawful 
for  the  said  Greorge  Inge,  his  heirs  or  assigns, 
or  his  or  their  agent  or  agents,  with  or  without 
workmen  or  others,  twice  or  oftener  in  every  year 
during  the  continuance  of  this  demise  to  enter 
and  come  into  and  upon  the  said  demised  premises, 
and  there  to  view,  search,  and  see  the  state  and 
condition  thereof,  and  of  all  decavs  and  wants 
of  reparation  then  and  there  found,  to  give  and 
leave  notice  in  writing  at  or  upon  the  said  demised 
premises  to  and  for  the  said  R.  (the  tenant),  his 
executors,  administrators,  or  assigns,  to  amend 
and  repair  the  same  within  the  space  of  three 
calendar  months  thence  next  ensuing,  within 
which  time  he  and  they  shall  and  will  repair  and 
amend  the  same  accordingly." 

7.  The  appellant  contended  that  by  virtue  of 
the  Public  Health  Act  1875,  s.  4,  the  respondent 
was  I* the  owner"  of  the  premises  within  the 
meaning  of  sect.  94  of  the  same  Act ;  that,  as  the 
nuisance  arose  from  the  want  or  defective  con- 
struction of  a  structural  convenience,  the  notice 
(in  accordance  with  the  first  proviso  in  sect.  94 
of  the  Public  Health  Act)  was  properly  served 
on  the  respondent,  as  such  owner,  and  that  the 
respondent  was  the  person  on  whom  an  order 
oaght  to  be  made,  requiring  him  to  comply  with 
the  requisitions  of  the  'notice,  and  to  aoate  the 
nuisance.  It  was  further  contended  by  the 
appellant  that  no  lease  or  agreement  between 
owner  and  tenant  could  affect  the  responsibility 
of  owners  in  a  case  where  the  nuisance  arises 
from  the  want  or  defective  construction  of  any 
structural  convenience,  and  that,  if  i»n  order  of 
the  court  had  been  made,  directing  the  respon- 
dent to  enter  on  the  premises  to  execute  the 
works,  it  won  Id  have  given  him  full  authority  to 
entei-  on  the  premises  for  the  purpose,  notwith« 
standing  the  provisions  of  the  lease. 

8.  On  the  part  of  the  respondent,  it  was  con- 
tended that  he  was  not  the  "  owner  "  within  the 
meaning  of  sect.  4  of  the  Public  Health  Act 
1875 ;  that,  by  sect.  94  of  the  Public  Health  Act 
1875,  the  person  liable  is  "  the  person  by  whose 
act,  default,  or  sufferance  the  nuisance  arises  or 
continues,"  and  that  the  respondent  was  not 
such  a  person,  and  that  it  is  only  "  if  such  person 
cannot  be  found"  that  the  notice  is  able  to  be 
served  upon  an  owner  or  occupier,  and  that 
therefore,  as  such  person  can  here  be  found, 
the  respondent  was  not  responsible.  It  was 
farther  contended  that,  if  the  notice  was 
properly  served  on  the  respondent,  he  was  I 
wrnigly  summoned  under  sect.  95|  because  he  I 


had  not  "  made  default,"  inasmuch  as,  under 
the  lease,  he  had  no  power  to  enter  upon  the 
premises^  and  no  order  of  the  court  had  been 
made  authorising  him  to  do  so';  that,  by  the 
terms  of  the  lease,  the  tenant  or  occupier, 
and  not  the  owner,  was  liable  to  execute  the 
works  necessary  to  abate  the  nuisance ;  but  that, 
in  any  event,  as  the  respondent  had  no  power 
under  the  lease  to  enter  for  the  purpose  of 
executinff  the  works,  and  that,  if  he  did  so  enter, 
he  would  be  committing  a  trespass,  the  court 
had  no  power  to  order  him  to  execute  these  works, 
which  neoessitated  an  entry  upon  the  premises. 

9.  The  justices,  beiuff  of  opinion  that  the  con- 
tentions of  the  respondent  were  right,  gave  their 
determination  against  the  appellant  in  manner 
before  mentioned. 

10.  The  question  submitted  for  the  court  was, 
whether,  on  the  facts  stated,  the  respondent  was 
liable  to  be  called  upon  to  abate  the  nuisance  by 
the  execution  of  the  works  specified  in  the  notice. 
If  the  court  should  be  of  opinion  that  the  respon- 
dent was  not  so  liable,  then  the  order  and  deter- 
mination of  the  justices  was  to  stand ;  but  if  it 
should  be  of  opinion  that  he  was  liable,  then  the 
case  was  to  be  remitted  to  the  justices,  with  the 
opinion  of  the  court  thereon. 

By  sect.  94  of  the  Public  Health  Act  1875 : 

On  the  reoeipt  of  any  information  respeotmg  the 
ezistenoe  of  a  nidsanoe,  the  local  authority  shall, 
if  satisfied  of  the  ezistenoe  of  a  nnisanoe,  serve  a 
notice  on  the  person  by  whose  act,  default,  or  snifer- 
anoe  the  ntdsance  arises  or  continues,  or,  if  such  person 
cannot  be  found,  on  the  owner  or  occupier  of  the  pre- 
mises on  which  the  nuisance  arises,  requiring  him  to 
abate  the  same  within  a  time  to  be  specified  in  the 
notice,  and  to  execate  such  works  and  do  such  things 
as  may  be  necessary  for  that  purpose :  Proyided 

First,  tiiat  where  the  nuisance  arises  from  the  want 
or  defectiye  construction  of  any  structural  convenience, 
or  where  there  is  no  occupier  of  the  premises,  notice 
under  this  section  shall  be  served  on  the  owner ; 

SecoT«dly,  that  where  the  person  causing  the  nuisance 
cannot  be  found^  and  it  is  clear  that  the  nuisance  does 
not  arise  or  continue  by  the  act,  default,  or  sufferance  of 
tiie  owner  or  occupier  of  the  premises,  the  local  authority 
may  themselves  abate  the  same  without  further  order. 

By  sect.  95 : 

If  the  person  on  whom  a  notice  to  abate  a  nuisance 
has  been  served  makes  default  in  compl^jring  with  any 
of  the  requisitions  thereof  within  the  nme  specified, 
or  if  the  nuisance,  although  abated  since  the  service  of 
the  notice,  is,  in  tiie  opinion  of  the  local  authority, 
likely  to  recur  on  the  same  premises,  the  local  authority 
shall  cause  a  compUunt  relating  to  such  nuisance  to  be 
made  before  a  justice,  and  such  justice  shall  thereupon 
issue  a  summons  requiring  the  person  on  whom  the 
notice  was  served  to  appear  before  a  court  of  summary 
jurisdiction. 

Arthur  Charles,  Q.C.  {SiiUan  with  him)  for  the 
appellant. — By  sect.  94  of  the  Public  Health  Act 
1875  there  is  a  duty  imposed  upon  the  owner  of 
premises  under  certain  circumstances  to  abate  a 
nuisance,  and  to  execute  such  works  and  to  do 
such  things  as  may  be  necessary  for  that  purpose. 
A  nuisance  arising  from  the  oefective  construc- 
tion of  a  structural  convenience  cannot  be  abated 
without  entry.  There  is  a  similar  provision  with 
regard  to  nuisances  arising  from  the  defective 
construction  of  structural  works  contained  in 
sect.  21  of  the  Sanitary  Act  1866  (29  &  30  Vict, 
c.  90).  In  Cook  Y^Mowtagu  (26  L.  T.  Rep.  N.  S. 
471 ;  L.  Bep.  7  O.  B.  418)  it  appears  that,  if 
the  appellaat  had  been  owner  of  the  premises 
demised,  he  would  have  been  liable  to  repair  the 
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defective  works.    This  seems  to  be  assumed  in 
the  judgment. 

Jelf,  Q.C.  (LytUehn  and  W.  Bote  Smith  with  him) 
for  the  respondent.— There  has  been  no  default  on 
the  part  of  the  owner,  because,  in  order  to  execute 
the  works,  it  would  have  been  necessary  for  the 
respondent  to  commit  a  trespass  by  entering 
upon  the  premises.  Default  on  the  part  of  the 
owner  is  a  condition  precedent  to  the  jurisdiction 
of  the  justices  to  issue  a  summons  under  sect.  95 
of  the  Public  Health  Act  1875.  The  point  now 
before  the  court  was  not  decided  in  the  case  of 
Cooh  y.  Moniagu  (26  L.  T.  Eep.  N.  S.  471 ;  L.  Eep. 
7  Q.  B.  418).  An  order  upon  the  respondent  to 
abate  the  nuisance  would  be  bad,  because  the 
execution  of  the  work  would  involve  the  com- 
mittal of  a  trespass  : 

Ths  Mayor  of  Scarborough  t.  The  Rural  Sanitary 
Authority  of  Scarborough,  34  L.  T.  Bep.  K.  8. 768 ; 
L.  Bep.  1  Ex.  Diy.  344. 

They  also  cited. 

Beg,  Y.  Trimble,  86  L.  T.  Bep.  N.  8.  506. 

Pollock,  B. — I  am  of  opinion  in  this  case  that 
the  respondent  is  liable  to  abate  the  nuisance  by 
executing  the  works  specified  in  the  notice,  and 
therefore  the  case  must  be  remitted  to  the  justices. 
The  following  is  the  only  real  point  as  to  which 
any  serious  doubt  could  arise.  It  was  said  that 
the  statute  was  not  applicable  to  a  case  of  this 
kind,  where  the  owner  against  whom  the  summons 
is  taken  out,  bavins  let  the  premises  to  a  tenant, 
has  not  the  immecuate  possession  of  them,  and 
that  in  such  circumstances  he  could  not  enter  in 
order  to  abate  the  nuisance.  It  appears  to  me 
that,  giving  a  reasonable  construction  to  the  Act, 
and  remembering  the  difficulty  to  be  overcome 
by  it,  the  proceeding  was  here  properly  taken 

Xinst  the  respondent  as  owner,  and  that, 
ither  or  not  he  had  a  legal  right  to  enter  to 
abate  the  nuisance,  the  justices  should  have  made 
an  order  upon  him  to  abate  the  nuisance.  That 
depends  upon  the  constraction  of  sect.  94  of  the 
Public  Health  Act  1875.  That  section  provides 
that.  [Beads  it :]  In  the  first  proviso  there  are  two 
distinct  branches,  the  first  applying  to  a  nuisance 
arising  from  a  structural  convenience,  and  the 
second  i  o  the  case  where  there  is  no  occupier  of  the 
premiseR.  Now,  in  this  case,  it  was  proved  that 
there  was  a  nuisance  arising  from  the  defective 
construction  of  a  structural  convenience.  In 
that  event,  the  local  authority  is  to  serve  on 
the  owner  a  notice  requiring  him  to  abate  the 
nuisance.  Then  sect.  95  provides  that,  if  the 
person  on  whom  a  notice  to  abate  a  nuisance  is 
served  makes  default  in  complying  with  any  of 
the  requisitions  thereof  within  the  time  specified, 
the  local  authority  shall  cause  a  complaint 
relating  to  such  nuisance  to  be  made  before  a 
justice,  who  shall  thereupon  issue  a  summons 
requiring  the  person  on  whom  the  notice  was 
served  to  appear  before  a  court  of  summary 
jurisdiction.  It  is  said  that  it  is  hard  to  say 
that  thft  man  who  is  the  owner  of  premises, 
but  who  has  no  ri^ht  to  go  upon  them,  nas  made 
default  in  complying  witn  the  requisition  of  the 
notice.  I  do  not  say  that  there  might  not  in 
some  cases  be  ground  for  that  difficulty,  but  in 
ninety-nine  cases  out  of  a  huni^red  it  would  not 
arise.  So  far  as  the  convenience  of  the  parties 
is  concerned,  I  cannot  imagine  a  tenant  declining 
to  allow  his  landlord  to  go  upon  the  premises  to 


abate  that  which  is  a  nuisance.  It  is  not  until 
actual  default  is  found  that  a  person  comei 
within  the  provisions  of  sect.  98  of  the  Act, 
which  enacts  that  "  any  person  not  obeying  an 
order  to  comply  with  the  requisitions  of  the  local 
authority  or  otherwise  to  abate  the  nnisanoe, 
shall,  if  he  fails  to  satisfy  the  court  that  he  has 
used  all  due  diligence  to  carry  out  such  order, 
be  liable  to  a  penalty  not  exceeding  lOf.  per  day 
during  his  default ;  and  any  person  knowingly 
and  wilfully  acting  contrary  to  an  order  of  pro- 
hibition shall  be  liable  to  a  penalty  not  exoeeding 
20«.  per  day  during  such  contrary  action  ;  more- 
over, the  local  authority  may  enter  the  premises 
to  which  any  order  relates  and  abate  the  nuisance, 
and  do  whatever  may  be  necessary  in  execution  of 
such  order,  and  recover  in  a  summarv  manner 
the  expenses  incurred  by  them  from  the  person 
on  whom  the  order  is  made."  Reasonable  dis- 
cretion may  be  given  to  thc<se  who  have  to  cany 
out  this  order,  and  therefore  it  may  be  presumed 
that,  if  an  owner  came  forward  and  said  that  he 
had  done  his  best  to  enter  upon  the  premises, 
but  had  been  prevented,  the  local  authority 
would  sav  that  it  appeared  that  the  owner  had 
used  all  Que  diligence  in  carrying  out  the  order, 
and  would  proved  against  the  proper  person. 
For  these  reasons,  it  appears  to  me  that  this  case 
ought  to  be  remitted  to  the  justices,  with  the 
expression  of  our  opinion. 

Cave,  J. — I  am  of  the  same  opinion.  The 
langua^  of  the  Act  is  quite  clear.  The  local 
authority,  when  they  get  information  of  the 
existence  of  a  nuisance,  are  to  serve  a  notice 
upon  the  person  through  whose  act,  default,  or 
sufferance  the  nuisance  continues.  Where  a 
nuisance  is  caused  by  such  an  act  as  the 
tipping  of  rubbish,  the  person  by  whose  act, 
default,  or .  sufferance  it  is  caused  is  to  be 
summoned.  Supposing  that,  as  in  this  case, 
the  nuisance  is  caused  by  bad  drainage,  the 
nuisance  thus  caused  arises,  in  o;ie  sense,  from 
the  act  of  the  person  who  uses  the  defective 
drainage,  for,  as  long  as  no  water  is  poured  down, 
it  is  probable  that  no  nuisance  will  arise.  There- 
fore, it  is  hard  to  summon  an  occupier,  who  can 
only  help  himself  by  incurring  expenses  to  which 
he  should  not  be  put,  and  therefore  the  landlord 
must  be  liable.  Therefore,  where  there  is  a 
nuisance  caused  by  the  defective  constraction 
of  a  structural  convenience,  notice  ought  to  be 
served  upon  the  owner  of  the  premises.  There 
is  no  provision  in  the  Act  for  serving  it  other- 
wise than  upon  the  owner,  so  that  that  is  the 
only  way  of  stopping  the  nuisance.  Therefore, 
there  is  a  strong  argument  to  show  that  the 
Legislature  intended  that  steps  should  be  taken 
against  the  owner.  Then  the  question  is,  what 
are  the  steps  to  be  taken  P  First,  a  complaint  is 
to  be  made  before  a  justice  by  the  local  authority, 
and  then,  if  the  court  is  satisfied  that  a  nnisaiioe 
existo,  an  order  is  made  upon  the  owner  reqnirin^^ 
him  to  comply  with  the  requisitions  of  the  notice. 
Then  if  he  does  not  obey  the  order,  and  fails  to 
satisfy  the  court  that  he  has  used  all  diligence  to 
carnr  out  the  order,  he  is  liable  to  a  p^naltT.  I 
think  the  owner  can  come  and  say  that  he  dia  not 
comply  with  the  notice  of  the  IooeJ  authority  and 
the  order  of  the  court  becanse  his  tenant  refowd 
to  allow  him  to  enter  upon  the  premises ;  and  I 
think  that  in  such  circumstances  the  court  would, 
!in  all  probability,  say  that  they  were  satisfied 
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with  that  statement,  and  that  he  had  used  due 
diligence  in  carrying  out,  or  attempting  to  carry 
oat,  the  order.  In  such  a  case  it  would  be  com- 
petent to  the  local  authority  themselves  to  enter 
and  abate  the  nuisance.  £ut  if  you  stop  at  a 
Doint  where  the  order  cannot  be  inade  upon  the 
owner  or  upon  anyone  else,  then  the  local  autho- 
rity have  no  power  to  do  the  work  themselves, 
and  consequently  the  work  cannot  be  attended 
to  at  all.  That  constraction  of  the  Act  is  too 
unreasonable  to  be  adopted.  It  was  argued  that 
in  the  case  of  27ie  Mayor  of  Scarborough  v.  Tlie 
Eurcd  Sanitary  Authority  of  Scarborough  (34  L.  T. 
Rep.  N.  S.  76fe ;  L.  Bep.  1  Ex.  Div.  344)  it  was 
held  that  the  local  autnority  coald  not  order  a 
person  to  abate  a  naisance  on  the  land  of  someone 
else,  because  that  would  be  to  order  him  to 
commit  a  trespass.  But  the  report  of  that  case 
is  short,  and  it  probably  does  not,  I  think,  state 
all  the  facts,  and  all  that  the  judges  said.  When 
the  Act  authorises  the  local  authority  to  take 
certain  specific  steps,  it  naturally  intended  that  in 
such  circumstances  no  objection  would  be  made ; 
and  it  is  provided  that  if  objections  are  made, 
then  the  local  authority  have  power  to  enter  and 
do  the  necessary  work  themselves.  I  confess  I 
cannot  understand  the  case  of  Tlie  Ma/yor  of 
Scarborough  v.  The  Rural  Sanitary  Authority  of 
Scarborough^  and  I  think  that  it  must  be  mis- 
reported.  The  language  of  the  Act  is  so  clear 
and  intelligible,  that  I  think  this  case  must  be 
remitted  to  the  justices.  Ca>se  remitted. 

Solicitors  for  api>ellant,  Sharpe,  Parkers,  and 
C7o.,  for  E.  0,  Smith,  Birmingham. 

Solicitor  for  respondent,  Spencer  Whitehead, 
for  Milward  and  Co,,  pirmingham. 


July  13  and  14, 1886. 

(Before  Wills  and  Grai^tuam,  J  J.) 

UzG.  on  the  prosecution  of  The  National 
Liberal  Lakd  Comfant  Limited  r.  The  In- 
habitants OF  the  County  of  SouTHASfFTON.(a) 

Bridge— County,  liability  of,  to  reoair— Acquis 
eecence  neeesseary — Bridge  not  binltin  existing 
highway  —  Roadway  over  and  approaches  — 
Structural  part — County  of  a  town — Statute  of 
Bridges  (22  Em.  8,  c.  by^Highwa/y  Act  1835 
(5  ^-(5  WiUA,  c,  50),  s.  21. 

The  prosecutors,  who  owned  land  on  the  east  side 
of  a  river,  made  a  road  across  suvh  land  to  the 
fiver,  and  huiU  a  bridge  across  sit>ch  river,  so  as 
to  connect  such  road  with  an  existing  highway 
on  the  west  side  of  the  river,  TJiey  then  dedicated 
to  tJie  puhlic  both  tlie  bridge  atvd  tlie  road  on  tlie 
day  on  which  Hie  bridge  was  opened,  and  the 
pxUblic  used  such  bridge,  Tlie  middle  line  of  the 
river  formed  tlie  boundary  beftoeen  the  county  of 
Southampton  (coinmonly  called  Hampshire)  and 
the  county  of  the  town  of  Southampton.  Tlie 
prosecutors  indicted  tlie  inhabitants  ojtlie  county 
of  Soutliampton  for  non-repair  of  the  bridge  and 
approaches  thereto. 

Held,  that  the  county  was  not  liable  to  repair  tlie 
bridge,  as  it  was  not  a  bridge  "  broken  in  a  high' 
way,"*  foithin  the  meaning  of  tlie  Statute  of 
Bridges  (22  Hen.  8,  c,  5),  which  applied  only  to 
bridges  built  in  the  line  of  an  existing  highway. 
Moreover,  there  was  no  evidence  of  acquiescence 
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by  the  county  in  tlie  building  and  dedication  of 
the  bridge,  witliout  which  the  county  could  not  be 
liable. 

Held  also,  iluU,  under  sect.  21  of  6  ^  6  Will.  4,  c.  50, 
the  county  could  be  liable  for  tlie  repair  only 
of  tlie  structural  pa}'ts  of  a  Irridge  buUt  since  thai 
Act,  and  that  tlie  roadways  leading  to  and  passing 
over  tlie  bridye  were  repairal)le  by  the  parish. 

Held  also,  that  a  corporate  county  of  a  town  or  city 
was  under  tlie  same  obligations,  and  under  tlie 
same  liability  to  repair  bridges  within  its  limits, 
as  a  county  in  tlie  ordinary  sense  of  tlie  term. 

These  were  cross  motions  to  make  absolute  rules 
nisi  which  had  been  obtained  by  the  prosecutors 
and  the  defendants  respectively,  to  set  aside  the 
verdicts  obtained  upon  certain  counts  of  the  indict- 
ment, and  for  a  new  trial. 

The  case  was  tried  before  Stephen,  J ,  and  a 
Special  Jury,  at  the  Bristol  Assizes,  on  the  10th 
Feb.  1886.  The  indictment  was  preferred  against 
the  inhabitants  of  the  county  of  Southampton 
(commonly  called  Hampshire)  for  the  non-repair 
of  the  Cobden  Bridge,  which  crosses  the  nver 
Itchen,  and  the  approaches  thereto.  The  first 
count  of  the  indictment  charged  the  defendants 
with  non-repair  in  respect  of  the  whole  of  the 
bridge  and  the  approaches  thereto,  which  were 
alleged  to  be  ruinous,  broken,  dangerous,  and  in 
great  decay  for  want  of  upholding,  maintaining, 
amending,  and  repairing  the  same.  The  second 
count  charged  the  defendants  with  not  repairing 
the  approaches  on  both  sides  of  the  bridge.  The 
third  count  charged  the  defendants  with  not 
repairing  the  eastern  half  of  the  bridge,  and  the 
eastern  approach ;  and  the  fourth  count  charged 
the  defendants  with  not  repairing  the  eastern 
approach.  The  third  count  further  alleged  that 
the  bridge  was  not  within  any  city,  but  that  it 
was  \^it}un  the  county  of  Southampton.  The 
facts  which  appeared  at  the  trial  before  Stephen, 
J.,  were  as  follows:  On  the  13th  July  188z  the 
National  Liberal  Land  Company  (the  prosecutors 
in  this  case),  which  possessed  certain  lands  on  the 
county  or  eastern  side  of  the  river  Itchen,  which 
they  had  laid  out  as  a  building  estate,  wishing  to 
connect  their  estate  with  the  town  of  Southamp- 
ton, bought  of  the  Crown  a  piece  of  the  foreshore 
of  the  river  Itchen,  on  which  to  place  the  piles 
and  supports  of  a  bridge  proposed  to  be  con- 
structea  Dv  them  across  the  river.  The  convey- 
ance by  tne  Board  of  Trade,  on  behalf  of  the 
Crown,  contained  a  reservation  of  full  and  free 
right  for  the  Crown,  and  for  all  persons  by  the 
Crown*8  permission  (which  permission  was  to  be 
assumed  to  have  been  granted  unless  the  contrary 
were  shown),  to  ride,  drive,  walk,  or  otherwise 
pass  to  and  fro  over,  and  to  fish  and  bathe  upon 
the  premises  thereby  granted,  and  all  right  of 
way,  and  access  to  and  over  the  premises  then 
existing,  by  means  of  any  public  road,  footpath, 
or  bridge.  There  was  also  reserved  to  the  Crown 
and  the  Board  of  Trade  full  right  to  enter  on  the 
premises  and  remove  therefrom  all  buildings, 
works,  or  erections  which  might  have  become 
dilapidated  or  abandoned,  or  which  might  have 
been  constructed  without  consent  or  approval,  or 
which  might,  in  the  opinion  of  the  Board  of  Trade 
be  injurious  to  navi^tion  or  the  public  interest, 
and  to  restore  the  site  to  the  former  or  proper 
condition  thereof.  Thero  was  also  a  proviso  that, 
if  the  Crown  wished  it,  it  might  repurchase  the 
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foreshore.  The  bridge  was  opened  on  the  27th 
Jane,  1883.  Up  to  the  date  of  the  opening  of  the 
bridge,  no  public  road  on  the  eastern  (or  county) 
side  of  the  river  Itchen  had  led  to  the  place  where 
the  bridge  now  stood,  but  upon  the  day  upon 
which  the  bridge  was  opened,  a  road,  called  the 
Cobden  Avenue,  which  had  been  made  by  the 
prosecutors,  leading  from  the  other  end  of  their 
property  to  the  bridge,  was  also  opened.  On  the 
western  (or  town)  side,  the  bridge  was  approached 
by  a  previously  existing  highway,  leaamg  from 
toe  town  of  Southampton  to  the  river.  Upon 
the  da^  upon  which  the  bridge  was  opened,  both 
the  bridge  and  the  new  Cobden  Avenue  were  dedi- 
cated to  the  public  by  the  National  Liberal  Land 
Company,  but  the  roadway  did  not  become  a 
highway  repairable  1^  the  inhabitants  at  large 
until  the  14th  May  1»B5,  when  it  was  taken  over 
under  the  36th  section  of  the  Highway  Act,  1835 
(5  &  6  Will.  4,  c.  50),  and  thus  it  was  dedicated 
to  the  public  at  large.  That  was  after  the  present 
indictment  had  been  preferred.  By  a  charter  of 
25  Hen.  (5  the  town  of  Southampton  was  created  a 
county  corporate.  Previous  to  that  it  had  formed 
part  of  the  county  of  Hampshire.  Thus  the 
western  half  of  the  bridge  was  situated  in  the 
county  of  the  town  of  Southampton,  the  middle 
line  of  the  river  being  the  boundary,  and  the 
eastern  half  in  the  county  of  Hampshire.  It 
was  held  by  Stephen,  J.  at  the  trial,  that  the 
county  was  not  responsible  for  the  repair  of  the 
part  of  the  bridge  which  was  within  the  limits 
of  the  county  of  the  town,  and  he  therefore 
directed  the  3ury  to  find  a  verdict  of  not  guilty 
on  such  counts  of  the  indictment  as  related  to 
the  western  half  of  the  bridf^,  and  the  western 
approach  thereto.  He  also  directed  a  verdict  of 
not  gnilty  on  the  fourth  count,  which  charged 
the  county  in  respect  of  the  non-repair  of  the 
eastern  approach  to  the  bridge,  on  the  ground 
that  the  only  want  of  repair  proved  was  to  the 
surface  of  the  roadway,  and  that  sect.  21  of 
the  Highway  Act  1835  (5  &  6  Will.  4,  c.  50)  im- 
posed the  responsibility  for  want  of  repair  to  the 
roadway  passing  over  and  leading  to  bridges 
built  since  that  Act  upon  the  parish,  and  not 
upon  the  county.  On  the  third  count  of  the 
indictment,  which  charged  the  county  in  respect 
of  the  non-repair  of  the  structure  of  the  eastern 
half  of  the  bridge,  the  learned  Judge  left  it  to 
the  jury  to  say  whether  there  had  been  a  dedi- 
cation of  the  bridge  to  the  public  as  a  free 
bridge,  with  the  assent  and  acquiescence  of  the 
Crown,  and  directed  them,  if  they  found  in  the 
affirmative,  to  give  a  verdict  of  guilty  upon  that 
count.  The  jury  found  a  verdict  of  guilty,  and 
the  learned  Judge  then  directed  a  veraict  of 
guilty  to  be  entered  on  the  third  count,  and  a 
verdict  of  not  guilty  on  the  first,  second,  and 
fourth  counts  of  the  indictment. 

A  rule  nisi  was  obtained  by  the  defendants, 
to  set  aside  the  verdict  obtained  for  the  Crown 
on  the  third  count  of  the  indictment,  and  for  a 
new  trial,  on  the  ground  (inter  aZia)  that  the 
learned  judge  ought  to  have  directed  a  verdict  of 
not  guilty  on  the  third  count,  because — (a)  There 
was  no  evidence  that  the  Crown  dedicated  or 
intended  to  allow  the  prosecutors  to  dedicate  the 
bridge  in  question  to  the  public  in  perpetuity; 
(h)  The  conveyance  of  the  18th  July  1882,  hj  the 
Board  of  Trade  to  the  prosecutors,  conclusively 
showed  that  no  dedication  in  perpetuity  of  the 


bridge -in  question  was  intended  to  be  made  by 
the  Crown,  or  could  be  made  by  the  prosecutors ; 
(c)  There  was  no  evidence  that  the  bridge  in 
question  was  a  bridjire  **  broken  in  a  hi^way, 
within  the  meaning  of  the  Statue  of  bridges 
(22  Hen.  8,  c.  5). 

A  cross  rule  nisi  was  also  obtained  by  the  pro- 
secutors to  set  aside  the  verdict  of  acquittal  on  the 
rest  of  the  indictment,  and  for  a  new  trial  on  the 
grounds  (inter  alia),  that  the  learned  judge  mis- 
directed and  non-directed  the  jury  by  not  leaving 
to  them  the  question,  whether  as  a  fact  the 
county  of  the  town  of  Southampton  was  a  brid^ 
repairing  county  or  toim,  and  that  he  mis- 
directed them  on  the  construction  of  sect.  21  of 
the  Highway  Act  1835  (5  &  6  Will.  4,  c.  50). 

BtickniU,  Q.C.  and  A.  Glen  {Pitt  Lewis,  Q.C. 
with  them),  for  the  Crown. — It  is  submitted  that 
the  bridge  in  Question,  and  the  approaches 
thereto,  ought  to  oe  repaired  by  the  county.  The 
Crown,  by  granting  the  conveyance  of  the  fore- 
shore on  which  the  bridge  was  to  be  built, 
expressly  sanctioned  the  dedication.  The  land  was 
dedicated  by  the  Crown  for  publi<*  use,  and  there- 
fore the  Crown  is  bound  by  the  dedication  made  by 
the  prosecutors.  If  the  Crown  were  to  re-enter 
in  accordance  with  their  rights  under  the  con- 
vevance,  they  would  take  back  their  property 
subject  to  the  rights  of  the  public  to  have  a  road 
across  the  river.  The  test  whether  a  bridge  is 
repairable  by  the  county  is  user  by  the  public. 
It  was  proved  at  the  trial  that  this  bridge  was 
extensively  used  by  the  public : 

Rex  V.   Inhabitants  of   County   of  Glamorgan,  2 

East,  856,  note ; 
Rex  V.  West  Riding  of  Yorkshire,  2  East.  853,  note. 

The  county  does  not  escape  liability  under 
sect.  5  of  43  Geo.  3,  c.  59,  because  the  bridge 
was  erected  to  the  satisfaction  of  the  county 
surveyor.  Notice  was  duly  sent  to  the  county 
surveyor  in  pursuance  of  that  section.  By 
sect.  21  of  the  Highway  Act  1835  (5  A;  6 
Will.  4,  c.  50),  it  is  enacted  that,  "  If  any  bridge 
shall  hereafter  be  built,  which  bridge  shall  be 
liable  by  law  to  be  repaired  by  and  at  the 
expense  of  any  county,  then  and  in  such  case 
all  highways  leading  to,  passing  over,  and  next 
adjoining  to  such  bridge,  shall  be  from  time  to  time 
repaired  by  the  parish,  person,  or  body  politic  or 
corporate,  or  trustee  of  a  turnpike  road,  who 
were  by  law,  before  the  erection  of  the  said 
brid^,  bound  to  repair  the  said  highways. 
Provided,  nevertheless,  that  nothing  hereinafter 
contained  shall  extend,  or  be  construed  to  extend, 
to  exonerate  or  discharge  any  county  or  any  part 
of  any  county,  from  repairing  or  keeping  in 
repair  the  wails,  banks,  or  fences  of  the  raised 
causeways  and  raised  approaches  to  any  such 
bridge,  or  the  land  arches  thereof."  Under  this 
section  the  county  are  clearly  bound  to  execute 
all  structural  repairs  to  the  bridge,  and  it  is  sub- 
mitted that  the  repair  of  the  highways  leading  to 
and  passing  over  the  bridge  is  not  thrown  upon 
the  x^arish  or  local  authority,  because  this  section 
can  only  apply  to  cases  where  a  bridge  has  been 
built  at  a  place  where  there  was  a  previous 
liability  to  keep  the  highway  in  repair.  Here 
there  was  no  highway  till  the  bridce  was  built, 
and,  therefore,  it  is  not  open  to  the  defendants  to 
take  advantage  of  this  section.  The  preamble  to 
the  Statute  of  Bridges  (22  Hen.  8,  c  5),  enaots 
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that  the  justices  of  peace  in  every  shire  of  this 
realm,  franchise,  city,  or  borough  .  .  .  shall 
have  power  to  inquire,  hear,  and  determine 
...  all  manner  of  annoyances  of  bridges 
broken  in  the  highways  .  .  ."  By  sect.  3. 
**  In  eyery  such  cafle  the  said  bridges,  if  they 
be  without  city  or  town  corporate,  shall  be  made 
by  the  inhabitants  of  the  snire  or  riding  within 
which  the  said  bridge  decayed  shall  happen 
to  be,  and  if  it  be  within  any  city  or  town 
corporate,  then  by  the  inhabitants  of  every  such 
city  or  town  corporate  where  such  bridge  shall 
happen  to  be  .  .  ."  To  come  within  the 
terms  of  this  Act,  it  is  only  necessary  that  the 
bridge  should  be  on  a  highway.  It  is  submitted 
that  it  is  not  necessary  that,  to  make  the  county 
liable,  it  should  be  a  bridge  joining  two  pre-existing 
highways,  nor  need  there  be  any  act  of  aicquiescence 
by  the  county  in  the  building  of  the  bridge : 

Rsae  T.  Inliobitants  of  West  Riding  of  Torkakiret  2 
Eut,842. 

In  his  judgment  in  this  case  Lord  EUenborough, 
G.J.  says :  "  By  the  common  law  counties  are 
chargeiwle  with  the  repair  of  bridges."  .  ..."  I 
only  rely  on  the  using  of  the  bridge  by  the  public 
80  &r  as  to  show  that  it  does  not  appear  to  have 
been  treated  as  a  nuisance,  but  to  have  been 
acquiesced  in  by  the  public.  But  if  the  public  lie 
hj  without  objection,  and  make  use  of  it  for  some 
tmie,  it  is  evidence  that  they  adopt  the  Act ;  and 
the  bridge,  becoming  a  public  benefit,  the  burden 
of  repair  ought  properly  to  fall  upon  the  public :" 

Bern  V.  Inhabitants  of  County  of  Olamorgan,  2  East, 

856,  note ; 
Bern  V.  Inhabitants  of  Covmty  of  Bueks^  12  East,  192. 

They  also  cited 

R$x  ▼.  Inhabitants  of  Eeelssfiold,  1  B.  &  A.  858 ; 
Bm^.  Inhabitants  of  Dorset,  45  L.  T.  Bep.  N.  S. 

Bes  v!  8irH.  Spiller,  Sty.  106; 
Rex  V.  Nonvich,  1  Str.  177 ; 
Reg,  V.  JVeu;  Sarwn,  7  Q.  B.  941. 

GharJes,  Q.C.  (/.  F.  Austin  and  Sclater'Booih 
with  him)  for  the  defendants. — The  real  intention 
of  sect.  21  of  the  Highway  Act  1835  (5  &  6  Will.  4, 
c  50),  although  its  lauKnage  may  at  first  present 
a  difficulty,  is  to  transfer  the  burden  of  repairing 
the  roadway  to  the  highway  authority,  t.e.,  the 
parish,  whether  the  roadway  passes  over  the 
bridge  or  lead  to  or  from  it.  This  is  not  a  bridge 
*'  broken  in  a  highway  "  within  the  meaning  of  the 
Statute  of  Brii^es  (22  Hen.  8,  c.  5).  In  order  to 
bring  a  bridge  within  the  statute,  and  make  the 
county  liable,  it  must  have  been  built  in  an  existing 
highway.  In  Bex  v.  Inhahitanta  of  St,  Benedict 
(4  B.  &  Al.  447)  it  was  held  that  user  by  the  public 
was  not  sufficient  evidence  of  dedication  to  the 
public;  and  that  in  order  to  make  a  parish  liable 
to  repMr  a  road,  there  must  be  evidence  that  the 
parisn  had  acquiesced  in  the  dedication.  In  his 
judgment  Bayley,  J.  says :  "  In  the  case  of  bridges 
there  is  always  what  is  to  be  considered  as  an 
acquiescence  oy  the  county.  The  county  is  not 
liable  except  for  bridges  made  in  highways :  the 
making  of  the  bridge,  and  thereby  obstructing 
the  rosid  while  the  bridge  is  making,  may  be 
treated  as  a  nuisance,  and  the  county  may,  if  it 
think  fit,  stop  its  progress  by  indictment,  and  the 
forbearing  to  prosecute  in  that  way  is  an  acqui- 
escence by  the  county  in  the  building  of  the 
bridge."  But  in  this  case  it  would  have  been 
impossible  for  the  county  to  have  preferred  an 


indictment  or  to  have  taken  any  steps  at  all  to 
prevent  the  building  of  the  bridge,  because  at  the 
time  the  bridge  was  being  built  it  was  not  in  a 
highway  at  all.  If  they  wanted  to  throw  the 
repair  on  the  county,  the  prosecutors  ought  to 
have  dedicated  the  highway  on  the  eastern  side 
of  the  river  to  the  public  at  large  before  they 
made  the  bridge.  The  folio  vring  cases  were  cited 
or  referred  to : 

Rea  T.  Inhabitants  of  County  of  Bucks,  12  East,  192 ; 
RsxY,  Inhabitants  of  West  Bdding  of  Yorkshire,  5 

Burr.  2594: 
ResB  y.  Inhabitants  of  West  Riding  of  Yorkshire,  2 

East,  842 ; 
Reg.  v.  Inhabitants  of  the  Ule  of  Ely,  15  Q.  B.  827 ; 
Beg.  v.  Pearce,  5  Q.  B.  Div.  886. 

Olen  in  reply. 

Wills,  J. — In  this  case  the  Crown  has  indicted 
the  inhabitants  of  the  county  of  Southampton 
(commonly  called  Hampshire)  for  the  non-repair 
of  a  bridge  over  the  river  Itchen.  The  circum- 
stances under  which  the  indictm«)nt  was  preferred 
were  these :  In  ancient  times  the  county  of  South- 
ampton extended  to  the  west  as  well  as" to  the  east 
of  the  Itchen,  and  included  that  which  since  a 
charter  of  Henry  Y I.  has  been  the  corporate  county 
of  the  town  of  Southampton.  The  bridge  in  ques- 
tion crosses  the  nver  Itchen,  and  one  half  of  it  is 
within  the  limits  of  the  present  county  of  South- 
ampton (i.e.,  Hampshire),  and  the  other  half  of  it 
is  within  the  limits  of  the  County  Corporate  of 
Southampton.  The  indictment,  which  was  pre- 
ferred at  the  instance  of  the  National  Lil)eral 
Land  Company  Limited,  contained  four  counts. 
The  second  and  the  fourth  related  to  the  non- 
repair of  the  approaches  to  the  bridge,  but  upon 
them  no  question  arises  at  present.  The  first  count 
charged  the  inhabitants  of  the  county  with  being 
liable  to  repair  the  whole  of  the  bridge ;  the  third 
charged  them  in  respect  of  the  eastern  half  of 
the  bridj^.  Now,  a  verdict  of  guilty  was  found 
by  the  jury  upon  the  third  count  only,  and  it  is 
upon  this  that  the  defendants  have  obtained  a 
rule  niei  to  set  aside  the  verdict  and  for  a  new 
trial.  Inasmuch  as  this  question  on  the  third 
oount  is  the  most  serious  and  important,  I  pro- 
pose to  deal  with  it  before  considering  the  other 
points  which  have  been  argued  before  us.  It  is 
contended  by  the  Crown  that  there  is  a  liability 
upon  the  county  to  repair  the  bridge,  or,  at  any 
rate,  that  portion  of  it  which  is  within  the  county 
as  indicated,  and  upon  the  two  following  grounds : 
(1)  They  contend  that  the  common  law  liability 
is  upon  the  county  to  repair  the  bridge  under  the 
circumstances  of  its  construction  and  dedication ; 
and  (2)  that  even  if  that  is  not  established  there 
is  a  liability  on  the  county  to  repair  it  under  the 
provisions  of  the  Statute  of  Bridges  (22  Hen.  8,  c.  5). 
Though  these  two  propositions  are  closely  con- 
nected, I  do  not  thmk  that  they  are  identical; 
but,  if  the  common  law  liability  is  shown,  it 
will  help  very  materiallv  to  the  construction  of 
the  statute.  We  must  therefore  first  of  all  con- 
sider what  is  the  common  law  liability  of  the 
county  to  repair  bridges.  It  appears  that  the 
condition  ofpublio  utility  must  be  unquestionably 
satisfied.  That  that  is  satisfied  in  the  case  now 
before  us  there  is  no  question,  but  Mr.  Charles, 
on  behalf  of  the  defendants,  has  urged  upon  us 
that  there  is  a  further  condition  necessary, 
namely,  that  the  bridge  must  be  found  to  be 
beneficial  to  the  public  as  well  as  used  by  them. 
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and,  farther,  that  it  is  also  necessary  that  the 
counter  shonld  have  acquiesced  in  the  building  of 
the  bridge,  and  in  its  dedication  to  the  public. 
On  the  other  side,  the  contention  is  that  mere 
use  by  the  public  is  sufficient  to  cast  the  burden 
of  repair  upon  the  '^ounty.    Undoubtedly,  if  the 
liability  of  the  county  in  this  case  were  exactly 
analogous  to  that  of  the  parish  to  repair  high- 
ways before  the  passing  of  the  Highways  Act 
1835,  then  proof  oi  mere  user  by  the  public  would 
have  been  sufficient  to  cast  the  burden   on  the 
countv.     But    the  numerous  authorities  which 
have  been  elaborately  discussed  and  commented 
on  seem  all  to  lay  down  as  an  essential  condition 
of  the  common  law  liability  that  there  should 
have  been  acquiescence  on  the  part  of  the  countv. 
That  this  was  the  view  of  Lord  Ellenborough, 
C.J.  and  of  Bay  ley,  J.  is  absolutely  clear  from  the 
cases  of  Rex  v.  Inhabitants  of  8t  Benedict  (4  B.  & 
Al.  447)  and  Bs»  v.  Inhabitants  of  the  County  of 
Bucks  (12  East,   192).     But  what  is  still  mor 
significant  to  my  mind  than  these  express  declara- 
tions, is  the  manner  in  which  Lord  Ellenborough 
refers    to  certain    evidence  as   material  as  to 
whether    the    statute   of    Hen.    8    applied    or 
not.    The  expressions  used  by  him  act  unintelli* 
gibly  unless   his  opinion  was  that  acquiescence 
by  the  public  was   necessary  to  establish  their 
liability   at   common  law  to  repair.     He  uses 
such    expressions    as    "the    public    lying    by," 
and    "making    no    objection,"    in    more    than 
one  passage  when  on  the  subject  of  a  bridge  about 
to  be  erected  in  a  highway.    The  public  could  not 
lie  by  unless  they  had  the  power  of  objecting, 
and  they  could  not  object  unless  the  construction 
of  the  bridge   amounted  to  a  nuisance.     The 
building  of  a  bridge,  moreover,  could  not  be  a 
nuisance  unless  it  was  in  a  line  with  an  existing 
highway.      Lord    Ellenborough    evidently    con- 
sidered that  the  statute  of  Hen.  8  only  applied 
to  the  case  of  a  bridge  constructed  in  the  Ime  of 
an  existing  highway.  When  he  speaks  of  a  bridge 
under  such  circumstances  he  treats  it  as  neces- 
sary to  the  acquiescence  of  the  public  that  the 
bridge  should  be  between  two  parts  of  an  existing 
highwav,  because  he  refers  to  ferries  being  inter- 
rupted by  the  construction  of  such  bridges,  and 
that  could  not  take  place  without  the  acquiescence 
of  the  pablic.     If  there  was  no  acquiescence  on 
the  part  of  the  public,  then  there  was  a  state  of 
things  rendering  the  persons  who  were  building 
the  bridge  liable  to  an  indictment.    1  am,  there- 
fore, very  clearly  of  opinion  that  at  common  law 
the  burden  of  the  repair  of  a  bridge  coald  not  be 
cast  upon   the   county,  unless  the   public  had 
acquiesced  in  the  construction.    Bayley,  J.  refers 
to  this  as  "  undoubted  law."    It  is  true  that  the 
case  of  Rex  v.  Inhabitants  of  St,  Benedict  (4  B.  &  Al. 
447)  was  decided  with  reference  to  a  parish,  but 
the  dictum  of  the  learned  judge  in  that  case  is 
only  one  of  a  long  series  of  like  expressions  made 
use  of  by  eminent  judges  at  a  time  when  the  prin- 
ciples of  common  law  were  more  closely  studied 
than  now,  when  statutory  obligations  are  more 
generally  in    question.      Moreover,    it    appears, 
after  careful  inquiry  by  counsel  on  both  sides 
and   by  ourselves,   that  there    is    no    reported 
instance  of  a  successful  indictment  of  a  county 
for  the  non-repair  of  a  bridge  constructed  by  a 
private  individual,  anless  such  bridge  stood  in 
the  line  of  a  public  highway  as  used  before  the 
bridge  was  built,  the  bridge  in  such  a  case  being 


substituted  for  a  public  ferry  or  ford.    Counsel 
appearing  on  behalf  of  the  Crown  were  invited  to 
produce  such  a  case,  but  failed.    In  every  case  in 
which  a  county  has  been  held  liable  to  repair  a 
bridge  constructed  by  a  private  individual,  such 
bridge  was  built  in  substitution  for  a  ford  in  t 
line  with  a  public  highway  or  between  highways. 
It  is  of  great  importance  to  maintain  this  protec- 
tion to  counties,  for  the  reason  that  the  statute 
48  Geo.  3,  c.  59,  which  limits  the  liability  of  the 
county  to  repair  to  cases  in  which  the  ooantj 
surveyor  was  satisfied  with  the  construction  A 
the  bridge  (as  he  was  in  this  case),  contains  no 
provisions  as  to  the  power  of  the  county  to  reject 
the  bridge  or  as  to  its  adoption  by  a  vestry  or  otner 
similar  body.     The  Highway  Act  1835  (5  &  6 
Will.  4,  c.  50)  affords  no  analogy  to  a  case  like  this, 
because  that  statute  deals  with  highways  in  the 
acceptance  of  which  the  parish  has  a  voice,  and 
as  to  the  adoption  of  which  the  vestry  has  the 
power  of  determining.    Here  the  county  has  no 
choice  in  the  matter.    The  statute  which  affords 
the  existing  protection  to  counties,  so    far  as 
regards  the  structure  of  bridges,  is  43  Qeo.  3,  c.  59, 
s.  5,  but  in  it  there  is  no  mention  of  acquiescence, 
and  I  cannot  help  thinking  that  such  protection 
would  have  been  unnecessary,  because  the  burden 
of  repairing  could  not,  by  common  law,  have  been 
thrown  on  the  county  unless   there  had  been 
acquiescence  by  the  county,  in  addition  to  the 
condition  of  public  utility  being  satisfied.    I  do 
not  think  thiat  the  mere  fact  that  the  public 
use  a  bridge  to  any  extent  is  necessarily  any 
evidence  of  assent  by  the  county,  because  th«e 
can    be    no    assent    unless    there   exists   some 
legal  power  of  expressing  opposition.     Where  a 
man  builds  a  bridge  on  his  own  land  and  then 
dedicates  it  to  the  public,  the  county  has  no  mcmis 
of  objecting  or  of  expressing  its  dissatisfaction. 
Acquiescence  by  the  county  must  be  proved  hj 
some  other  evidence  than  that  there  was  mere 
user  by  the  public.    Now  I  come  to  the  Statute  of 
Bridges  (22  Hen.  8,  c.  5),  which,  although  it  is  in 
archaic  language,  is  none  the  less  expressive.  The 
preamble   describes    the  annoyance    caused  by 
oridges  broken  in  highways,  and  then  describes 
the  remedy.    "  Broken "  means  out  of  repair, 
and  applies  to  bridges  in  highways.    It  is  per- 
fectly clear  from   the   language  used  by^  Lord 
Ellenborough,  C.J.  and  by  other  eminent  judges 
in  the  cases  which  I  have  already  referred  to,mt 
they  considered  this  statute  applicable  only  to 
bridges  built  in  the  line  of  an  ancient  hi^way. 
It  would  be  difiScult  to  press  within  that  limit  a 
bridge  built  as  the  one  now  in  question*  for  the 
purpose  of  establishing  communication  with  a 
nighway  on  one  side  of  the  river,  and  dedicated 
to  the  public  concurrently  with  a  new  road  on  the 
other  side.   If  eveiything  that  has  been  done  here 
was  done  by  the  Nationid  Liberal  Land  Company 
on  their  own  land  and  witliin  their  own  Lmd,  to 
throw  the  liability  of  repairing  the  bridge  on  the 
countv  would  be  to  deprive  them  of  the  protection 
to  which  they  are  entitled  by  the  common  law,  and 
the  language  of  the  statute  of  Hen.  8  makes  this 
clear.    That  statute  refers  to  bridges  built  in  an 
existing  highway,  and  not  to  bridges  to  be  con- 
struct^ at  any  time  hereafter  in  other  places 
than  these.    I  think  that  lighc  is  also  thrown  on 
the  meaning  of  the  statute  of  Hen.  8  by  sect  21 
of  the  Highway  Act  1835  (5  A  6.  WiU.  4^  c  50). 
That  section  says  that  **  If  any  bridge  shall  here- 
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a&er  be  built,  which  bridge  shall  be  liable  by  law 
to  be  repaired  by  and  at  the  expense  of  any  county, 
or  Dart  of  any  county,  then  and  in  such  case  all 
hignways  leaoin^  to,  passing  over,  or  next  adjoin- 
ing to  such  bridge  shall  be  from  time  to  time 
repaired  by  the  parish,  person,  or  body  politic  or 
corporate,  or  trustee  of  a  turnpike  road,  who  were 
by  law  before  the  erection  of  the  said  brid^  bound 
to  repair  the  said  highways  :  provided,  neverthe- 
less, that  nothing  hereinafter  cont^ned  shall 
extend,  or  be  coasirued  to  extend,  to  exonerate  or 
discharge  any  county,  or  &nj  part  of  any  county, 
from  repairing  or  keeping  in  repair  the  walls, 
banks,  or  fences  of  the  rais^  causeways  and  raised 
ajptproaohes  to  any  such  bridge,  or  the  land  arches 
thereof."  That  seoticMi  in  itself  may  perhaps  not 
be  quite  intelligible,  because  the  language  m  the 
two  parts  does  not  fit.  In  its  most  literal  sense 
it  would  seem  to  mean  that  in  the  case  of  all 
bridges  hereafter  to  be  built,  certain  provisions 
are  to  apply,  but  which  cannot  apply  in  the  case 
of  a  bndge  to  be  thereafter  built  and  connected 
with  a  new  highway,  because  the  liability  to 
repair  the  highways  and  the  approaches  to  the 
bndge  is  eonfined  to  those  who  were  already 
"  before  the  erection  of  the  said  bridge  bound  to 
repair  the  said  highways.**  Inasmuch  as  a  bridge 
and  a  hi|E|^hway  may  be  constructed  togetherj  as 
was  done  here,  in  such  a  oaae  it  would  be  impos- 
sible to  say  that  any  person  was  bound  to  repair 
the  roadwaj^B.  Some  difficulty  may  arise  on  either 
inteipretation  of  this  section ;  but  I  think  the 
way  ui  which  it  is  framed  arises  from  the  fact 
that  the  framer  was  familiar  with  the  statute  of 
Hen.  8,  which  refers  to  bridges  built  in  the 
line  of  existing  highways.  I  think  that  is  the 
origin  of  the  curious  language  found  in  this 
section;  and,  upon  consideration  of  all  these 
points^  I  think  that  the  defendants  are  right 
m  their  contention  of  non-liability  in  this  case ; 
and  I  am  satisfied  from  the  authoritiRB  that  the 
statute  of  bridges  is  merely  declaratory  of  the 
common  law.  I  am,  therefore,  of  opinion  that  the 
rule  win  obtained  by  the  defendants  must  be  made 
abaohite.  It  is  not  necessary  to  diaoiua  the  other 
mnta  which  we  have  heard  argued  by  Mr. 
uharles.  But  the  cross  rule  obtained  by  the 
jpoYwecutors  has  also  been  argued  at  great  length. 
The  prosecutors  complain  tl^  the  learned  jimge 
at  tne  trial  misdirected  the  jury  upon  the  con- 
struction he  put  upon  the  cbiartei*  of  Henry  YI., 
and  by  not  leavix^  to  the  jury  whether  as  a  fact 
the  county  of  the  town  of  Southampton  was  a 
bridge-repairing  countv  or  town,  and  also  that  he 
miwurQCted  them  on  the  construction  of  sect.  21 
of  the  Highway  Act  1835  (5  <&  6  Will.  4,  c.  50). 
Now,  as  I  understand  the  oonstruction  which  the 
leanied  judge  put  npon  the  charier  of  Henry  YI., 
which  constituted  the  town  of  Southampton  a 
county,  it  is  a  county  with  all  the  ordinary  inci- 
dents of  a  county.  One  of  these  incidents  is  the 
repair  by  the  county  of  its  own  bridges.  That 
ieeoBs  both  by  oommon  law  and  by  statute  to  be 
one  of  the  ordinary  liabilities  incuiTod  by 
counties.  The  consequence  is  that  the  county  of 
Southampton  proper,  and  the  countv  of  the  town  of 
Sonthampion  on  the  other  side  01  the  river,  are 
eaoih  liable  to  repair  their  own  half.  I  cannot  see  on 
what  principle  it  can  be  argued  that,  in  constitut- 
ing the  town  a  countj,  the  charter  of  Henry  YI. 
did  not  oonstitaite  it  a  county  like  any  other 
ooquty  with  an  a  county's  ordinaiy  obligations. 
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Certainly  in  the  case  of  Bex  v.  Norunch  (1  Btr. 
177)  the  contrary  was  laid  down.  There  the 
question  was  whether  a  bridge  which,  at  the  time 
of  the  making  of  the  statute  22  Hen.  8,  c.  5,  was 
within  the  county  of  Norfolk,  but  which  was,  at 
the  time  of  the  action,  within  the  county  of  the 
city  of  Norwich  (the  county  of  the  citv  having 
since  the  passing  of  the  statute  been  enlarged  so 
as  to  take  in  the  said  bridge),  was  repairable  by 
the  county  of  Norfolk  or  by  the  county  of  the  city 
of  Norwich,  and  the  county  of  the  citv  was  held 
liable.  Thus  in  that  case  it  was  evioently  con- 
sidered that  a  county  of  a  town  or  city  was  equally 
liable  with  a  county  proper,  and  under  the  same 
obligations  as  any  otner  county.  Then  it  is  said 
that  the  jury  were  misdirected  upon  the  construc- 
tion of  sect.  21  of  the  Highway  Act  1835  (5  A  6 
Will.  4,  c.  50).  It  is  necessary  that  I  should 
express  an  opinion  on  the  subject.  It  is  argued 
on  behalf  of  the  Crown  that  the  effect  of  that 
section  is  to  throw  the  expense  of  repairing  the 
approaches  to  this  bridge,  as  well  as  that  of 
repairing  the  bridge  itself,  upon  the  inhabitants 
of  the  countv.  That,  however,  does  not  appear 
to  me  to  be  the  true  construction  of  the  section. 
What  seems  to  me  to  be  the  effect  of  the  section 
taken  as  a  whole  is,  that  the  structural  or  artificial 
parts  of  the  bridge,  such  as  the  stone  or  ironwork, 
are  to  be  repaired  by  the  county,  and  that 
includes  200ft.  on  either  side,  but  that  the  surface 
of  the  approaches,  and  highways,  and  the  road  on 
the  bridge  are  repairable  by  the  authority  charged 
with  the  repair  of  highways,  that  is  the  parish,  if 
the  roads  approaching  the  bridge  are  repairable 
bv  the  parisn.  The  road  on  the  bridge,  exclusive 
01  the  stonework,  is  to  be  repaired  oy  the  local 
authority.  Upon  the  authorities  it  is  quite  clear 
that  the  county  is  not  bound  to  repair  the 
approaches  to  the  bridge.  For  these  reasons  the 
verdict  passed  for  the  county  was  right,  and 
cannot  be  disturbed,  and  the  result  of  this  motion 
will  therefore  be  that  the  rule  nm  obtained  by  the 
defendants  will  be  made  absolute,  and  the  cross 
rule  rwd  obtained  by  the  Crown  will  be  dis- 
charged. 

Grantham,  J.— I  am  of  the  same  opinion.  This 
is  a  case  of  considerable  importance,  and  all  the 
authorities  on  the  subject  have  been  fnlly^  and 
exhaustively  gone  into.  The  case  resolves  itself 
into  three  parts.  The  first  question  is,  whether  a 
large  part  of  the  county  of  Hampshire  having 
been  severed  by  the  charter  of  Henry  YI.,  ana 
constituted  a  county  corporate,  the  county^  cor- 
porate so  formed  is  entitled  to  have  the  bridges 
within  its  limit?  repaired  at  the  expense  of  the 
original  county.  On  that  point  I  will  only  say 
that  I  entirely  agree  with  what  has  been  said  by 
my  brother  Wills,  and  ^hat  the  mere  fact  of  the 
word  '*  shire  "  having  been  used  in  the  statute  of 
22  Hen.  8,  whereas  the  word  "  county "  is  used 
elsewhere,  is  perfectly  immaterial.  The  next 
question  that  arises  is  whether  or  not  the  effect  of 
sect.  21  of  5  A  6  Will.  4,  c.  50,  is  to  limit  the 
liabilitv  of  counties  to  the  repair  of  the  structure 
of  the  bridge,  and  to  leave  the  liability  of  reuair- 
ing  the  road  over  the  bridge  upon  the  local 
authority.  I  have  no  doubt  in  mj  mind  that  such 
vas  the  intention  of    the    Legislature,    and   I 


entirely  concur  also  with  what  has  been  said  on 
this  point  by  my  learned  brother.  At  the  time 
when  the  statute  of  Hen.  8  was  passed  there  pro- 
bably was  not  the  same  opportunity  of  getting 
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roads  repaired  as  there  exists  now,  and  it  was 
likely  that  bailders  of  bridges  would  content 
themselves  with  building  the  bridge,  but  would 
not  pE^  so  much  attention  to  the  approaches  to  it. 
It  is  clear  upon  the  authorities  that  the  framers 
of  the  statute  of  Hen.  8  intended  so  to  limit  the 
liability  of  the  county,  and  their  object  was  that 
bridges  should  not  be  left  useless  simply  because 
those  who  had  built  them  did  not  maintain  them. 
Therefore,  as  to  the  General  Highway  Act  of 
5  &  6  Will.  4,  c.  50, 1  cannot  see  that  there  is  any 
doubt  but  that  the  object  of  sect.  21  was  to  throw 
the  cost  of  repair  of  the  surface  of  the  roads  on 
the  parish,  and  the  expense  of  repairing  the 
structural  parts  of  the  bridge  merely  on  the 
county.  "With  regard  to  the  third  and  last  point, 
as  to  the  meaning  of  the  words  "  broken  in  a 
highway  *'  in  the  statute  22  Hen.  8,  c.  5,  on  the 
whole  I  am  of  opinion  that  the  construction  put 
upon  them  by  Mr.  Charles  is  right,  and  that  tney 
refer  to  bridges  broken  or  out  of  repair  in  the  line 
of  highways  which  existed  at  the  time  the  bridge 
was  built.  When  we  come  to  examine  the  autho- 
rities, and  to  look  at  the  arguments  upon  which 
the  decisions  were  given,  then  it  is  clear  that,  to 
throw  the  liability  on  the  countv,  it  is  not  sufficient 
to  show  user  by  the  public  and  dedication  by  the 
builder  only,  because  in  all  those  cases  it  appears 
that  the  bridges  in  question  were  bridges  which 
had  been  built  in  existing  highways.  This  bridge 
was  built  by  private  speculators  in  1883,  and  it 
would  be  hard  if  in  three  years  from  that  time  an 
expense,  which  might  be  that  of  rebuilding  the 
bridge,  were  to  be  thrown  upon  the  county.  Con- 
sequently the  defendants'  rule  must  be  made 
absolute,  and  the  prosecutors'  rule  discharged. 

B/ides  absolute  and  discharged  accordingly. 

Solicitor  for  the  prosecutors,  P.  A.  A.  Rowland. 
Solicitor  for  the  defendants.    H.  Sowton,  for 
T.  B,  Woodham,  Winchester. 


Jvly  27  and  28, 1886. 

(Before  Denmak,  J.) 

Osborne  v.  Milman.  (a) 

Prison — Criminal  prisoner — Committal  to  prison 
of  unqualified  person  acting  as  solicitor — Alisde- 
meanoMt  of  the  first  division — 6  ^  7  Vict.  c.  73, 
ss.  2,  32 ;  23  ^  24  Vict.  c.  127,  s.  26 ;  28  4*  29 
Vict.  c.  126,  M.  4,  67 ;  40  4-  41  Vict.  c.  21  Vkt. 
c.  21,  s.  41. 

A  person  who  is  committed  to  prison  tmder  6  A  7 
Vict.  c.  73,  8.  32,  and  23  ^  24  Vict.  c.  127,  s.  26, 
for  acting  as  a  solicitor  while  being  tmqiialified, 
is  not  a  crimifud  prisoner  or  a  person  convicted 
of  crime  within  28  ^  29  Vict.  c.  124,  s.  4,  so  as  to 
be  subjected  to  the  treatment  resisting  from  being 
placed  on  the  criminal  side  of  the  prison. 

Such  person  is  committed  to  prison  under  a  rule  or 
order  of  the  High  Court  of  Justice  ivithi/n  the 
meaning  of  40  ^41  Vict.  c.  21,  s.  41,  which  pro- 
vides that  a  person  so  imprisoned  shall  be  treated 
as  a  misdempanant  of  the  first  division  within 
the  meaning  o/  28  ^  29  Vict.  c.  126,  s.  67. 

This  was  an  action  tried  before  Denman,  J., 
without  a  jury,  in  which  the  plaintiff  claimed 
damages  for   false  imprisonment  and    trespass. 

{a)  Reported  by  W.  P.  EvsBSLET,  Eiq..  Barriater-at-Law. 


The  amount  of  damages  was  agreed  at  501.,  if  tlie 
plaintiff  should  be  held  entitled  to  judgment. 

The  facts  and  arguments  appear  sufficiently  in 
the  judgment  of  the  learned  judge. 

By  6  A  7  Vict.  c.  73,  s.  2  : 

No  person  shall  fMit  as  an  attorney  or  solicitor,  or  aa 
such  attorney  or  solicitor  sne  oat  any  writ  or  prooess, 
or  commence,  carry  on,  solicit,  or  defend  any  action, 
suit,  or  other  proceeding  in  the  name  of  anv  other 
person  or  in  his  own  name  in  Her  Majesty's  High  Court 

of  Chancery  or  Courts  of  Qneen's  Bench,  &o 

or  act  as  an  attorney  or  solicitor  in  any  cause,  matter, 
or  suit,  civil  or  criminal,  to  be  heard,  tried,  or  deter- 
mined before  any  justice  of  assize,  oyer  and  terminer, 

or  gaol  delivery unless  such  person  shall 

have  been,  after  the  passing  of  this  Act,  admitted 
and  enrolled  and  otherwi-e  duly  qualified  to  act  as  an 
attorney  or  solicitor,  pursuant  to  the  direoiiona  and 
regulations  of  this  Act,  and  unless  such  person  shall 
continue  to  be  so  duly  Qualified  and  on  the  roll  at  the 
time  of  his  acting  in  the  capaciiy  of  an  attorney  or 
solicitor  as  aforesaid. 

By  sect.  32 : 

If  any  attorney  or  solicitor  shall  wilfully  and  know- 
ingly  act  as  agent  in  any  action  or  suit  in  any  oomrt 
....  for  any  person  not  duly  qualified  to  act  as  an 
attorney  or  solicitor  as  aforesaid,  or  permit  or  suifer  his 
name  to  be  anyways  made  use  of  in  any  such  action, 
suit,  or  matter  upon  the  account  or  for  the  profit  of  an^ 
unqualified  person,  or  send  any  process  to  such  unqnah- 
fied  person,  or  do  any  other  act  thereby  to  enable  sneh 
unqualified  person  to  appear^  act,  or  practise  in  aaj 
respect  as  an  attorney  or  sohcitor  ....  knowinr 
suon  person  not  to  be  duly  qualified  as  aforesaid,  ana 
complaint  shall  be  made  thereof  in  a  summary  way  to 
any  of  the  Superior  Courts  wherein  such  attorney  or 
solicitor  has  been  admitted,  and  proof  made  thereof  upon 
oath  to  the  satisfaction  of  the  court  that  such  attorney 
or  solicitor  hath  wilfully  and  knowingly  offended  therein 
as  aforesaid,  then  and  in  such  case  every  such  attoraey 
or  solicitor  so  offending  shall  and  may  be  struck  off  the 
roll,  and  for  ever  after  disabled  from  practising  as 
an  attorney  or  solicitor ;  and  in  that  case,  and  i^on  each 
complaint  and  proof  made  as  aforesaid,  it  shall  and  may 
be  lawful  to  and  for  the  said  court  to  commit  such  un- 
qualified person  so  acting  or  praotiainflr  as  aforesaid  to 
tne  prison.of  the  said  court,  without  bail  or  mainprise, 
for  any  term  not  exceeding  one  year. 

By  23  &  24  Vict.  c.  127,  a.  26 : 

Every  person  who  acts  as  an  attorney  or  aolioitor  eon- 
trary  to  the  enactment  in  section  two  of  the  first  herein' 
before  mentioned  Act  .  .  .  without  being  qualified 
so  to  act,  shall  be  deemed  guilty  of  a  contemnt  of  the 
court  in  which  the  action  .  ,  .  .  in  relation  to 
which  he  so  acts  is  brought  ....  and  may  be 
punished  accordingly. 

By  28  A  29  Yict.  c.  126,  s.  4 : 
"  Criminal  prisoner  "  shall  mean  any  prisoner  charged 
with  or  convicted  of  a  crime. 

By  sect.  67 : 

In  every  prison  to  which  this  Act  applies,  prisonerB 
convicted  of  misdemeanour  and  not  sentenoed  to  hard 
labour  shall  be  divided  into  at  least  two  divisians,  one 
of  which  shall  be  called  the  first  division ;  and  whenever 
any  person  convicted  of  misdemeanour  is  sentenoed  to 
imprisonment  without  hard  labour  it  shall  be  lawful  for 
the  court  or  judge  before  whom  such  person  has  been 
tried  to  order,  if  such  court  or  judge  think  fit,  that  soeh 

Serson  shall  be  treated  as  a  misdemeanant  of  the  first 
ivision,  and  a  misdemeanant  of  the  first  division  shall 
not  be  deemed  to  be  a  criminal  prisoner  within  the  mean- 
ing of  tibia  Act. 

By  40  &  41  Vict.  c.  21.  s.  41 : 

Any  person  who  shall  be  imprisoned  under  ai^  role, 
order,  or  attachment  for  contempt  of  any  oourt  shall  be 
in  like  manner  treated  as  a  misdemeanant  of  the  first 
division  within  the  meaning  of  the  said  section  of  Ihe 
said  Act. 

By  rule  24  of  the  Prison  Rules  1878 : 

The  foregoing  rules  relating  to  misdemeanants  of  the 
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first  diTirion  aludl  (to  the  exolasionof  any  other  mlea 
applicable  ezelnsiyely  to  any  paitionlar  oLass  of  pri- 
Bonen)  apply  also  to  (a)  any  pnsoner  oommitted  nnder 
any  mle,  order,  or  attachment  for  contempt  of  coart. 

WUdey  Wright  and  R,  C.  Bicharda  appeared  for 
the  plaintiff,  and  cited,  in  addition  to  the  above 
statutes,  the  case  of  Beg.  v.  Buchanan  (8  Q.  B. 
833). 

Sir  Charles  BusseU  (A.-G.)  and  B.  8.  Wright 
appeared  for  the  defendant,  and  cited  the  follow- 
ing authorities : 

Be  Hardwiek  (a  Solicitor),  49  L.  T.  Bep.  N.  S.  584 ; 

12  Q,  B.  Div.  148 ; 
Tomlin'B  Law  Dictionary,  b.  ▼.  Oonviot ; 
Wharton's  Law  Lezioon,  a.  ▼.  Grime  andConyio- 

tion: 
4  Bl.  Oomm.  5 ; 

Stephen's  Snmmary  of  Criminal  Law,  p.  1 ; 
Stephen's  Digest  oi  Criminal  Law,  p.  8 ; 
Stephen's  History  of  Criminal  Law,  p.  1. 

WUdey  Wright  in  reply. 

July  28. — DfiNMAN,  J. — The  Question  for  decision 
in  tms  case  is,  whether  tne  defendant,  .the 
governor  of  HoUoway  Prison,  was  justified  in 
treating  the  plaintiff  as  a  "  criminal  prisoner,"  or 
(to  use  the  definition  of  sect.  4  of  the  Prisons 
Act  1865,  28  &  29  Yict.  c.  126)  a  prisoner  "  con- 
victed of  a  crime."  It  was  agreed  that,  if  he  was 
not,  judgment  should  he  given  for  the  plaintiff 
for  50^.  damages  and  costs ;  otherwise  judgment 
for  the  defendant  with  costs.  The  prisoner  was 
committed  to  Holloway  Prison  under  a  warrant 
issued  in  pursuance  of  an  order  of  the  Queen's 
Bench  Division  of  the  High  Court  of  Justice, 
dated  the  28th  Nov.  1883,  by  which,  after  recit- 
ing a  hearing  upon  certain  affidavits  and  upon  a 
notice  of  motion,  that  certain  persons  might  be 
ranished  under  the  6  &  7  Vict.  c.  78,  and  23  &  24 
Vict.  c.  126  (they,  for  having,  then  being  certifi- 
cated solicitors,  allowed  the  plaintiff  to  practise 
in  their  names,  and  the  plaintiff  for  having  so 
practised,  being  an  unqualified  person),  it  was 
ordered  that  thej  should  be  struck  of  the  rolls, 
and  that  the  plamtiff  be  committed  to  the  castody 
of  the  governor  of  Her  Majesty's  Prison,  Hollo- 
way,  for  six  months,  pursuant  to  the  statutes  in 
that  case  made  and  provided.  The  plaintiff 
havinff  been  arrested  in  pursuance  of  this  order, 
was  taken  to  Holloway  Goal,  and,  on  his  arrival, 
protested  against  being  placed  on  the  criminal 
side,  and  subject  to  certain  treatment  to  which 
he  would  not  have  been  subjected  if  treated  as  a 
prisoner  merely.  The  governor,  the  defendant, 
considering  the  point,  came  to  the  conclusion  that 
he  ought  to  be  placed  on  that  side  and  treated 
as  a  convicted  criminal  prisoner  not  sentenced  to 
hard  labour,  for  the  period  mentioned  in  the  order 
of  the  court.  By  sect.  2  of  6  &  7  Vict.  c.  73,  it 
was  enacted  that  no  person  should  act  as  an 
attorney  or  solicitor  without  being  duly  qualified ; 
and  by  sect.  32  of  the  same  Act  it  was  enacted 
that,  if  any  attorney  or  solicitor  should  knowingly 
act  as  agent  for  any  unqualified  person,  he  mi^t 
be  struck  off  the  rolls ;  and  then  followed  the 
provision — and  in  that  case,  and  upon  complaint 
m  a  summary  way  and  proof  on  oath,  it  shall  be 
lawful  to  and  for  the  said  court  to  commit  such 
unoualified  person  to  the  prison  of  the  said  court 
without  bail  or  mainprise,  for  any  term  not  ex- 
ceeding one  year.  The  plaintiff  was  undoubtedly 
oommitted  under  the  powers  of  these  two  sec- 
tions, and  it  in  equally  tree  from  doubt,  unless  &he 
case   of  Beg.    v.    Bucham^in  (8  Q.  B.  88:3)  was 


wrongly  decided,  which  I  cannot  assume,  that  if 
the  case  had  arisen  immediately  after  the  passing 
of  that  Act  he  would  have  been  liable  to  have 
been  indicted  for  a  misdemeanour,  notwithstand- 
ing the  summary  proceedings  authorised  by 
sect.  32,  and  notwithstanding  that  by  sects.  35 
and  36  of  that  Act  there  were  special  provisions 
that  a  person  so  acting  should  be  incapable  of 
recovermg  his  fees,  and  tbat  his  offence  should 
bedeemed  a  contempt  of  court,  and  be  punished 
accordinglv.  The  last-named  sections  were  re- 
pealed by  the  Statute  Law  Revision  Act  of  1874,  but 
apparently  only  for  the  reason  that  in  the  meantime 
had  been  passed  the  Solicitors  Act  1860  (23  &  24 
Vict.  c.  127),  which,  by  sect.  26,  provides  to  the 
same  effect.  The  question  is  whether,  under 
these  enactments  and  the  enactments  and  rules 
relating  to  prisons,  the  plaintiff  became  a  **  con- 
victed criminal  prisoner  "  by  reason  of  the  com- 
mittal above  described.  I  am  of  opinion,  notwith- 
standing the  powerf al  argument  of  the  Attomev- 
Greneral  to  the  contrary,  that  he  did  not.  I  ao 
not  say  that,  if  instead  of  proceeding  summarily 
under  the  Act,  the  parties  complaming  of  the 
plaintiff's  conduct  had  indicted  him  for  a  misde- 
meanour, as  in  Beg.  v.  Buchaman  (8  Q.  B.  Div.  883), 
and  he  had  been  convicted  of  a  misdemeanour, 
he  would  have  been  liable  to  be  dealt  with  as  he 
has ;  but,  where  no  indictment  is  preferred,  nor 
any  proceeding  which,  by  statute,  is  made  to 
authorise  a  "  conviction  "  in  the  ordinary  sense  of 
the  word  as  applied  to  felonies  or  misdemeanours, 
whether  punisnable  by  indictment  or  by  magis- 
trates u rider  some  statute,  I  do  not  tnink  that 
any  person  imprisoned  by  any  court  can  be  held 
to  be  a  convicted  "  criminal  prisoner  "  within  the 
meaninc:  of  sect.  4  of  the  Prisons  Act  1865 
(28  &  29  Vict.  c.  126).  Several  definitions  of  the 
word" crime "  were  referred  to  by  the  Attomey- 
Greneral  in  the  course  of  the  argument,  one  by 
Stephen,  J.  in  hb  History  of  Criminal  Law, 
which,  read  b^  itself,  would  «;o  further  than  I  am 
prepared  to  indorse ;  but  I  do  not  understand 
that  learned  judge  to  be  there  intending  to  say 
anything  contrary  to  what  he  says  at  the  begin- 
ning of  chap.  2,  art.  15,  of  his  Digest  of  the 
Criminal  Law,  under  the  heading  of  '"  Classifica- 
tion of  Crimes:"  "Every  crime  is,  either 
treason,  felony,  or  misdemeanour ;"  and  it  is  in 
this  sense  that  I  think  the  wot*d  is  used  in  sect.  4 
of  the  28  &  29  Vict.  c.  126,  and  1  cannot  hold 
that  there  has  been  a  conviction  of  the  plaintiff 
of  any  such  offence,  thoagh  it  is  possible  that  the 
facts  of  the  case  might  have  warranted  such  a 
conviction.  Then,  inasmuch  as  the  plaintiff  was 
not,  in  my  opinion,  a  criminal  prisoner  within  the 
meaning  of  the  Act,  it  follows  from  the  admis- 
sion made  at  che  trial  iihat  the  plaintiff  is 
entitled  to  judgment.  There  is  another  ground 
on  which  I  thimc  he  is  so  entitled.  Sect.  67  of 
the  Act  of  1865  contains  a  provision  for  the  clas- 
sification of  misdemeanants  not  sentenced  to  hard 
labour  into  two  classes,  according  to  the  order 
of  the  jndge  who  tries  them,  and  empowers  the 
judge  to  order  such  persons  to  be  treated  as  mis- 
demeanants of  the  first  division,  and  a  misde- 
meanant of  the  first  division  shall  not  be  deemed 
a  criminal  prisoner  within  the  meaning  of  this 
Act.  The  subsequent  Act  (40  &  41  Vict.  c.  21, 
s.  41)  provides  that  any  x>®r8on  who  shall  be 
imprisoned  under  any  rule,  order,  or  attachment 
for    contempt  of    any  court,  shall    be   in    like 
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manner  treated  as  a  misdeniAanant  of  the  first 
division  within  the  meaning  of  the  said  sect.  67 
of  the  Act  of  1865.  It  may  be  donbtful  whether 
the  plaintiff  was,  strictly  speaking,  imprisoned 
for  contempt  of  court,  because  the  order  under 
which  he  was  imprisoned  does  not  so  describe  the 
cause  of  his  committal.  But  if  not,  it  appears 
to  me  that,  at  any  rate,  he  was  imprisoned  under 
a  rule  or  order  of  the  High  Court  of  Justice,  and 
that  this  is  sufScient  to  bring  him  within  sect.  41 
of  the  later  Act.  I  do  not  read  these  words  so 
as  to  restrict  the  rules  or  orders  referred  to  neces- 
sarily to  cases  of  contempt  of  court,  still  less  to 
**  attachments  **  for  contempt  of  court.  But,  if  it 
were  necessary,  I  see  no  difficulty  in  holding  that 
this  was  an  imprisonment  under  a  rule  or  order  for 
contempt  of  court,  inasmuch  as  the  26th  section 
of  23  <fe  24  y  ict.  c.  127,  enacts  that  any  person  who 
acts  as  the  plaintiff  acted  "  shall  be  deemed  guilty 
of  a  contempt  of  court,  and  may  be  punished 
accordingly,"  i.6.,  as  for  a  contempt  of  court.  But, 
whatever  be  the  exact  construction  of  the  later 
Prisons  Act,  I  do  not  think  that  the  committal  of 
the  prisoner  under  the  order  of  the  Queen's  Bench 
Division  made  him  a  criminal  prisoner  within  the 
definition  of  the  Prisons  Act  1865  (28  &  29  Yict. 
c.  126),  and  I  therefore  give  judgment  for  the 
plaintiff  for  50Z.  and  costs. 

Judgm&ni  for  plavniiff. 

Solicitor  for  the  plaintiff,  J*.  P.  Godfrey, 
Solioitors   for  the  defendant,  Hcure   and  (7o., 
agents  for  SolieUor  to  the  Treamtry. 


June  8  and  Aug.  12, 1886. 

(Before  Lord  Cocsridgb,  C.J.  and  Cavb,  J.) 

Eiso.  V,  Ths  Justices  of  ths  C^ntsal  Cbihinal 

CouBT.  (a) 

Criminai  Uuw  —  Praetice  —  LcMrceny  and  false 
pretences  —  Property  sold  —  Oraer  for  reatitu* 
Uon  of  proceeae — 24  Sf  25  Viet,  c,  96,  m.  1 
and  100 — JwrudictUm  of  CrvminaJ,  Court-^ 
OertioraH, 

Ths  court  before  wlUch  a  conviction  takes  place 
within  the  terms  qf  24  ^  25  Viet,  c.  96,  s.  100, 
hcts  jurisdiction  to  entertain  on  (tpplicaiion  for 
ike  restitution  of  the  proceeds  of  the  goods  as 
well  asqf  the  goods  themselves,  and  (he  objection 
that  the  order  made  on  such  application  is  wrong 
in  point  of  law  cannot  be  taiken  onan  appUcaMon 
for  a  oertioraH  to  quash  the  order  on  me  ground 
qf  excess  of  jurisdiAion, 

If  suchprooeeds  a/re  in  the  hands  of  the  criimnal 
or  of  an  ctgent  who  holds  them  for  him,  the 
apfiUcation  should  be  granted ;  but  if  the  person 
holding  the  proceeds  does  not  hold  them  for 
the  oriminati  the  appUcaiion  should  not  be 
granted. 

This  was  a  rule  calling  upon  the  jnstioesof  the 
Central  Criminal  Court  to  show  cause  why  an 
order  made  by  them  on  the  8th  Mao'ch  1866 
should  not  be  brought  up  to  the  Queen's  Bench 
Division  and  quashed  on  the  ground  of  ezoess  of 
jurisdiction. 

On  the  10th  i^eb.  1886  one  Allen  Foisard,  aUas 
Jules  MalOche,  was  indicted  at  the  Central 
Criminal  Court  for  unlawfully  obtaining  by  fidse 
pretences  from  Francois  da  Qreive  eiglrteen  bales 

(0)  Reported  by  JOSBFH  Skrra,  Eaq.,  BftrriJRt«r-&t-r4tw. 


of  flas:  with  intent  to  defraud  and  attemptiag  to 
obtain  160  bales  with  a  like  intent. 

It  appeared  fhnn  the  evidence  then  given  that 
Francois  de  (jrreve,  a  flax  merchant  at  Boles,  in 
Belgium,  received  a  letter  signed  Maloche,  saA, 
in  pursuance  of  the  order  oontained  tharam, 
believing  it  to  be  an  order  from  a  good  firm  witii 
a  warehouse  at  the  Liverpool-street  station  ol  the 
Great  Eastern  Bail  way,  sent  eighteen  bales  of  flax 
to  J.  Maloche  at  that  station,  and  the  delivery 
order  to  43,  Barbican,  the  residence  of  a 
tobacconist,  who  by  arrangement  received  letten 
at  that  address  for  the  prisoner.  The  prisoner 
obtained  delivery  of  the  goods  on  proditmng  the 
delivery  order,  and  indorsing  it  with  the  name 
*'  J.  Maloche,"  and  signing  the  same  natne  in  a 
book,  and  immediately  oonveyed  them  by  the 
Great  Northern  Railway  to  Hull,  where  he 
appeared  on  the  next  morning  with  a  Frenofaman 
whom  he  introduced  to  a  member  of  one  of  the 
principal  firms  of  fiax  merchants  and  com- 
mission agents  there  as  a  flax  merchant  from 
Lille.  The  prisoner,  apparently  actinff  as  inter- 
preter for  the  other  man,  commissioned  the  agent 
to  sell  the  flax,  whereupon  the  agent  made  an 
advance  of  72Z.  by  cheque  to  the  man  accompaii^- 
ing  the  prisoner,  who  indorsed  it  and  cashed  it. 
The  agent  subsequently  sold  uhe  flax  for  about 
1151., jfrom  which  eipenses  had  to  be  deducted.  At 
the  time  of  the  trial  the  agent  held  the  diflferenoe 
between  the  advance  and  the  price  realised,  and 
no  objection  was  at  any  time  taken  te  his  part  in 
the  matter. 

The  prisoner  having  been  convicted,  an  applica- 
tion was  made  to  the  court  on  behalf  of  the 
prosecutor  for  the  restitution  of  the  proceeds  of 
the  sale  of  the  flax  by  the  agent  to  the  prosecutor, 
and  the  Court  thereupon  made  an  order  reciting 
that  on  the  8th  Feb.  1886  one  Allen  Foisard, 
otherwise  Jules  Maloche,  was  convicted  of  unlaw- 
fully obtaining  on  the  16th  Dec.  1865  by  false 
pretences  from  one  Francois  de  Greve  eighteen 
c)ales  of  flax,  and  that  it  had  been  made  to  appear 
to  the  court  that  the  said  bales  were  on  the  Ist 
Jan.  1886  in  the  possession  of  Corrie,  TTanaon, 
and  Co.,  flax  mercnants,  of  Hull,  who  in  the  said 
month  of  January  sold  the  same  for  lOSL,  and 
ordering  Corrie,  Hanson,  and  Co.  to  restore  and 
deliver  to  Greve  the  said  sum  of  1082. 

An  apclioation  was  thereupon  mawb  to  the 
Queen's  ^nch  Division  on  behalf  of  Corrie, 
Hafitson,  and  Co.  for  a  rule  nisi  oalliQg  up<ni  the 
justices  <^  the  Central  Criminal  Court  to  show 
cause  why  a  writ  of  certiorari  should  not  issue 
to  bring  up  the  order  so  made  to  be  quashed  on 
the  ground  of  excess  of  jurisdiction.  This  rule 
was  granted  and  now  came  on  for  argument. 

Abrahams  showed  cause  against  the  nile;-^Tlie 
order  made  by  the  justices  was  within  their  jiiris- 
diction  to  make,  and  was  quite  correct.  Tb6 
case  comes  within  the  didcision  of  the  CooHrof 
Appeal  and  the  House  of  Lords  in  GinU^  v. 
IMtsay  (84  L.  T.  Bep.  N.  S.  314 ;  86  L.  T.  Bap. 
N.  S.  346;  38  L.  T.  Rpp.  K.  ft.  573;  1  Q.  B.  Dlv. 
348;  2  Q.  B.  Div.  96;  3  Apg.  Gas.  459),  ifhare 
the  whole  subject  of  the  passmg  of  the  property 
in  these  cases  was  discussed.  There  a  person  ol 
the  name  of  A.  Blenkam  wrote  to  the  plidxitiilB, 
and' ordered  goods  of  them  sKntni"  Mb  nsme  in 
such  a  uuomer  -as  to  be  mistalen  ror  Blefi^ron. 
There  was  a  respectable  firm  of  that  name,  and 
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the  plaintiffs,  believinff  that  they  were  dealing 
with  that  firm,  forwarded  the  ^ooos  to  Blenkarn. 
The  defendants  afterwards  porchased  the  goods 
from  Blenkarn,  and  it  was  there  held  that  the 
proper^  in  the  goods  had  never  passed  from  the 
plamtins,  and  that  they  were  enabled  to  recover 
the  valne  of  them  from  the  defendants.  This 
case  is  analogous.  There  was  no  place  of  business 
at  48,  Barbican,  and  there  was  no  contract,  and 
the  property  in  the  goods  never  passed.  [Cats,  J. 
— In  that  case  they  believed  they  were  con- 
tracting, and  intended  to  contract,  with  a  reepec- 
able  firm  which  actuiJly  existed.  With  whom 
did  they  intend  to  contract  hereP]  With  a 
merchant  carr^g  on  bnsiness  at  43,  Barbican, 
who  did  not  exist.  Aa  far  as  the  advance  by  the 
broker  is  concerned,  the  case  of  Beg,  v.  StanoUfe 
(11  Cox,  318),  iain  point.  There  it  was  held  tlutt 
the  100th  section  of  24  &  25  Vict.  c.  96  applied 
to  cases  of  false  pretences  as  well  as  felony ;  and 
the  fact  that  the  prisoner  pu*ted  with  the  goods 
to  a  bond  fide  pawnee  does  not  disentitle  the 
original  owner  to  the  reetitation  of  goods. 
Hayes,  J.  there  said:  "It  would  appear  from 
the  cases  of  ScaUergood  v.  Sylvester  (15  Q.  B. 
506)  and  Horwood  v.  Smith  (2  T.  B.  750)  that 
even  where  stolen  property  was  parted  with  by 
the  thief  in  market  overt  the  property  was  re- 
vested in  the  original  owner  on  oocviction.  In 
such  cases  the  ownersldp  was  transferrod  quite 
as  effectually  by  the  sale  m  market  overt  as  could 
be  done  by  the  sale  or  pawn  of  goods  obtained 
by  folse  pretences;  the  cases  are  therefore  quite 
analogooB.  The  statute  revested  the  property  in 
the  goods  in  the  original  owner,  and  he  was  there- 
fore entitled  to  his  order."  [Cati,  J.— -That  case 
goes  too  far,  and  it  draws  no  distinction  between 
sales  and  pledges.  ThA  law  is  dearly  laid  down 
in  IfetfM  V.  NwfingUM  (39  L.  T.  Bep.  N.  S.  535 ; 
4  Q.  B.  Div.  32).  There  W.  purchased  and  ob- 
tained delivery  of  certain  sheep  from  the  defen- 
dant by  false  pretences.  Thepudntiff  purchased 
the  sheep  from  W.,  and  paid  W.  for  them  without 
knowledge  of  the  frand,  the  d^Eendant  having 
done  nothing  in  the  meantime  to  avoid  the  con- 
traot  between  himself  and  W.  The  defendant, 
iinding  the  sheep  on  the  ^aintiffe  premises, 
retook  possession  of  them.  W.  having  oeen  con- 
vioted  of  obtaining  the  sheep  bv  false  pretences 
on  tiie  proseootion  of  the  deronoant,  it  was  held 
that  the  effect  of  24  &  25  Vict.  <k  96,  s.  100,  was 
not  to  revest  the  property  in  the  sheep  in 
the  defendant  as  a^mst  the  plaintiff,  who  had 
acquired  a  good  title  to  them  before  the  con- 
vicfcion,  and  conseauently  that  the  defendant  was 
liable  in  an  action  by  the  plaintiff  for  the  value  of 
the  sheep.  I  do  not  see  any  reason  why  this  rule 
should  i^plv  to  purchasers  only,  and  not  to 
partial  transfers.]  The  case  falls  within  Higgons 
V.  BuHan  (26  L.  J.  342,  Ex.),  where  it  was  decided 
that  when  a  party  has  obtained  goods  b^  false 
pretences  without  any  contract  of  sale  to  himself, 
••  when  he  falsely  and  fraudulently  represents  that 
aooiher  pwBon  has  authorised  him  to  purchase  the 
goods,  the  original  owner  oan  recover  the  goods 
mm  a  Pttrty  to  whom  they  have  been  sold  or 
pledged  by  the  person  who  fraudulently  obtained 
tiiem  before  any  notice  of  the  fraud  or  any  dis- 
affirmanoe  of  the  transaction  by  the  real  owner. 
[Cat],  J. — Only  the  possession,  and  not  the  pro- 
perty, passed  there.}  It  is  contended  that  the 
property  did  not  paes  here.    JPUrther,  this  is  a 


rule  for  a  writ  of  certiorwri  on  the  grotmd  of 
excess  of  jurisdiction.  There  was  clearly  juris- 
diction to  make  the  order.  [Cavs,  J.— -(5an  the 
court  give  itself  jurisdiction  by  finding  the  facts 
wrongly  P  Lord  Colbridos,  0. J. — ^The  two  prin- 
ciples have  always  seemed  to  me  to  be  mutually 
destructive :  first,  that  when  an  order  of  justices 
is  returned,  and  the  proceedings  are  regular  in 
practice,  and  the  case  is  one  over  which  the  jus- 
tices had  jurisdiction,  the  court  will  not  hear 
affidavits  impeaching  their  decision  on  the  &cts, 
nor  if  they  return  the  evidence  will  it  review 
their  judgment  thereon  ( Tteg,  v.  Bolton,  1  Q.  B. 
66 ;  4  P.  £  D.  679) ;  and,  secondly,  that  the  justices 
cannot  give  themselves  jurisdiction  by  finding 
the  fa^'ts  wroQgt^.  Here  I  do  not  see  how  we 
can  question  the  finding  of  the  court.] 

WilheTfarce  in  support  of  the  rule. — ^The  order 
of  the  justices  was  bad  on  the  face  of  it.  The 
decision  of  the  court  below  in  Lindaay  v.  Cundy 
(34  L.  T.  Bep.  N.  S.  314;  1  Q.  B.  Div.  348),  that  the 
definition  ox  property  in  24  A  25  Vict.  c.  96, 
sect.  1,  did  not  apply  to  the  word  "property  *'  in  the 
100th  section,  was  never  questioned  by  the  Court 
of  Appeal  or  House  of  Lords,  who  reversed  the 
court  below  on  other  grounds.  That  beiufl:  so,  it 
was  not  in  the  power  of  the  justices  to  make  this 
order.  [Lord  Colb&idgs,  G.J. — If  the  court  bad 
jurisdiction  to  enter  on  the  inquiry,  can  we 
disturb  their  decision?]  If  this  court  cannot 
review  an  erroneous  decision  of  the  justices  the 
aggrieved  party  has  no  remedy. 

Ahrahami  in  reply,  as    to   the  power  of  the 

court  to  order  the  restitution  of  the  proceeds  of 

the  property,  cited 

Reg,  V.  OorporaHan  of  London,  27  L.  J.  281,  IL  C. ; 
I7m  New  Zeaiand  and  AuttraUan  Land  Oompafw  v. 

Buaton,  48  L.  T.  Bep.  N.  S.  478;  5  Q.  B,  Div. 

474; 
KeMmiback  r,  Lewie,  58  L.  T.  Bep.  N.  &  787t  10 

App.  Cm.  617. 

Our,  4idv,  vnU, 

Aug,  12.^^The  judflfment  of  the  Court  (Lord 
Coleridge,  C.  J.  and  Cave,  J.)  was  delivered  by 

Lord  CoLB&lBOB,  C.J. — In  this  case  Mr. 
WUberf  orce  obtained  a  rule  calling  on  the  justices 
of  the  Central  Criminal  Court  to  show  cause  why 
an  order  of  theirs,  made  on  the  8th  March  last, 
should  not  be  brought  up  and  quashed  for  want 
of  jurisdiction.  The  oraer  in  question  reeiimd 
that,  on  the  8th  Feb.  1886,  one  Allen  Foisard, 
otherwise  Jales  Maloche,  was  convicted  of  un- 
lawfully obtaining,  on  the  16th  Dec.  1885,  by 
false  pretences,  from  one  Francois  de  Greve 
eighteen  bales  of  fiaz,  and  that  it  had  been  made 
to  appear  to  the  court  thai  the  said  bales  were, 
on  the  1st  Jan.  1886,  in  the  possession  of  Corrie, 
Hanson,  and  Co.,  flax  merchants,  Hull,  who  in 
the  said  month  of  January  sold  the  same  for  1661., 
and  ordered  Corrie,  Hanson,  and  Co.  to  restore 
and  deliver  to  Oreve  the  said  sum  of  108Z.  This 
order  was  made  under  the  24  &  25  Vict.  c.  96, 
R.  100,  which  enacts  that  '*  if  any  person  guilty 
ci  any  such  fiBlony  or  misdemeanour  as  is 
mentioned  in  this  Act  in  stealing,  taking,  obMn- 
ing,  extorting,  embezzling,  converting,  or  dis- 
posing of,  or  m  knowingly  receiving  any  chattels, 
money,  valuable  security,  or  other  property 
whatsoever,  shall  be  indicted  for  such  offence  by 
or  on  the  behalf  of  the  owner  of  the  nropertv,  or 
his  executor  or  admimstrater,  ana  ooavioted 
thereof,  in  such  case  the  property  ehatt  be  re- 
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stored  to  the  owner  or  his  representative ;  and  in 
every  case  in  thut  section  aforesaid  the  conrt 
before  whom  any  person  shall  be  tried  for  any 
such  felony  or  misdemeanour  shall  have  power  to 
award  from  time  to  time  writs  of  restitution  for 
the  said  property,  or  to  order  the  restitution 
thereof  in  a  summary  manner."  By  sect.  1  of  the 
same  Act  it  is  enacted  that  "  the  term  property 
shall  include  every  description  of  real  and  personal 

Sroperty,  money,    debts    and   legacies,  and    all 
eeds  or  instruments  relating  to  or  evidencing 
the  title  or  right  to  any  property,  or  giving  a 
right  to  recover  or  receive  any  money  or  goods, 
and  shall  also  include  not  only  such  property  as 
shall  have  been  originally  in  the  possession  or 
under  the  control    of  any    party,  out   also  any 
property  into  or  for  which  the  same  may  have 
been  converted    or    exchanged,    and    anything 
acquired  bv  such  conversion  or  exohancre,  whether 
immediately    or    otherwise."      The    first   point 
taken  was,  that  tlus  definition  did  not  apply  to 
the  word  "  property "  in  the  100th  section,  and 
consequently    tnat    the    justices    had    no  juris- 
diction to   order  restitution  of  the  proceeds  of 
the    flax.      In  support   of  this   contention    the 
case  of  Owidy  v.  JAndsay  (uhi  sup.)  was  cited. 
That    case,    however,    decided  nothing    as     to 
the  jurisdiction  of   the  Central  Criminal  Court. 
What    it    did   decide    was    that,   where    goods 
have  been  obtained  by  false  pretences  and  sold 
to    an    innocent    purchaser    who    has    resold 
them  before  the  conviction  of  the  criminal,  the 
interpretation  clause  does  not  so  apply  to  the 
100th  section  as  to  fl^ve  the  prosecutor  a  title  to 
the  produce  of  the  goods  in  tne  hands  of  an  inno- 
cent person  who  has  bought  and  resold  the  goods 
before  the  conviction.    There  are  several  cases, 
such  as  that  of  Hwrria  (Noy,  128),  and  that  of 
Hcmherrie  (cited  in  Holiday  v.  Hicks,  Cro.  Eliz. 
661),  and  Eeg.  v.  Powell  (7  0.  &  P.  640),  which 
show  that  under  both  the  21  Hen.  8,  c.  11,  and  the 
7^8  Geo.  ^  c.  29,  s.  57,  which  are  similar  in 
terms  to  the  24  &  25  Vict.  c.  96,  s.  100,  the  courts 
before  which  the  prisoners  have  been  convicted  of 
lu*ceny  have  been  in  the  habit  of  ordering  resti- 
tution either  of  the  goods  stolen,  or  of  their  pro- 
ceeds, according  to  circumstances.    The  second 
objection  was,  uiat  the  order  was  wrong  in  point 
of  law ;  but  that  is  an  objection  which  can  only  be 
taken  by  way  of  appeal,  and  not  upon  an  applica- 
tion for  a  certiorari  on  the  ground  of  excess  of 
jurisdiction.    An  application  for  the  restitution 
of  property  stolen,  or  obtained  by  false  pretences, 
is  rightly  made  to  the  court  before  which  a  felon 
or  misdemeanant  is  convicted ;  and,  if  the  goods 
have  been  sold,  an  application  may  be  made  for 
the  restitution  of  tne  proceeds,  which,  iE  they 
are  in  the  hands  of  the  criminal  or  of  an  agent 
who  holds  them  for  him,  should  be  granted.     If 
the  person  holding  the  proceeds  does  not  hold 
them  for  the  criminal,  the  application  should  not 
be  granted ;  but  the  fact  that  the  court  may  have 
come  to  a  wrong  decision  does  not  establish  an 
excess    of  jurisdiction.    It    is    a  very    common 
mistake  to  suppose  that  it  does;  but,  where  a 
court  has  jurisdiction  to  entertain  an  application, 
it  does  not  lose  its  iurisdiction  by  coming  to  a 
wrong  conclusion,  whether  it  is  wronc:  in  point 
of  law  or  of  fact.    Before  parting  with  the  case, 
it  may  be  as  well  to  observe  that,  although  the 
oonyiotion  took  place  on  the  8th  Feb.,  the  order  in 
question  was  not  made  till  the  8th  March.    No 


objection  was  taken  to  the  order  on  this  gronad; 
and  it  is  possible  that  the  application  may  have 
been  made  on  the  8th  Feb.  and  postponed  to  the 
8th  March  on  the  application  of  Messrs.  Corrie, 
Hanson,  and  Co.  We  only  desire  to  guard  a^nat 
this  case  being  cited  as  an  authority  for  soy 
other  position  than  this,  that  the  court  before 
which  a  conviction  takes  place  within  the  terms 
of  24  &  25  Vict.  c.  96,  s.  100.  has  jurisdiction  to 
entertain  an  application  for  the  restitution  of  the 
proceeds  of  the  goods  as  well  as  of  the  goods 
themselves.  Neither  must  it  be  supposed  that  we 
hold  the  order  which  was  made  in  this  case  to 
have  been  rightly  made  in  point  of  law.  Thf 
rule  must  be  mscharged  with  costs. 

Solicitors  for  the  original  owner,  Abrakami, 
Son,  and  Co. 
Solicitor  for  the  purchaser,  Oldman. 


Friday,  Nov.  6,  1885. 

(Before  Day  and  Smith,  JJ.) 

Walls  (app.)  v.  Thomas  (resp.).(a) 

Coal  Minee  Regulation  Act  1872  (35  ^  36  Vid. 
c.  76),  88.  26  and  61 — General  Bniiee  tmder  eeei 
61— Rule  8, 8uh'8ect.f2  (h)— Shot  firing  with  gw^- 
powder  —  Withdrawing  men  from  mine  l^on 
shot  fired — Failing  to  withdraw  them  an  offence 
under  the  Ad — ** Mine  or  part  of  the  mine"— 
Eulee  to  be  observed  "as  far  as  is  reoMmaJthf 
practicable  ** —  Meaning  of  those  words  in  sect  5L 

By  sub-sect,  f  2  (6)  of  rule  8  of  the  General  BmIu, 
which,  under  sect.  51  of  the  Coal  Mines  Begtdor 
tion  Act  1872,  are  to  be  observed  ^*a8  far  as  it 
reasonably  prcusticable  "  in  every  mine  to  whiA 
the  Act  a^Ues,  ^  gunpowder  or  other  if^mmahU 
or  explosive  stibstance  shall  only  be  need  in  (kt 
mine  trndergrou/nd  when  the  persons  ordtnatUi^ 
employed  in  the  mine  a/rn  out  of  th^  mine,  or  asi 
of  the  part  of  the  mine  where  it  is  usedJ*  Bf 
eub'Sect.  g  of  the  soMie  rule,  "  where  a  mine  u 
divided  into  separaie  panels,  with  independast 
ventilalion  to  ea>ch  panel,  the  provisions  of  t^ 
rule  respecting  gunpowder,  Sfc,  shaU  apply  to 
each  such  panel  in  like  manner  as  if  it  were  a 
separate  mine  **;  and  by  sect.  25  of  the  Act  **ftni 
oj  a  mme,"  worked  separalely  and  having  vrnde- 
pendent  ventilation,  is  to  be  deemed  to  be  **ii 
separate  mine." 

A  mine  was  divided  into  three  **  districts,"  wUh 
separate  ventilation  to  each,  and  in  one  of  ^ms 
shots  were  fired  by  exploding  gunpowder  whUsta 
number  of  men  were  at  work  in  such  "  district.^ 
Upon  an  information  being  thereupon  laid 
charging  the  manager  of  the  mine  (the  respe^ 
dent)  with  an  offence  under  sect.  51,  the  fnagis- 
trate  found  as  a  fact  that  there  was  no  danger  to 
any  of  the  said  men,  as  they  were  not  at  the  time 
the  shots  wei'e  fired  in  the  **part  of  the  mtM** 
where  the  firing  took  place;  and^  being  ofopiraom 
thai  the  respondent  was  not  auilty  of  an  offence 
under  rule  8,  sub-sect,  f  2  (b)  of  sect,  51,  M<iit> 
missed  the  informalion. 

Held,  by  Bay  ani  Smith,  JJ.,  on  appeal:  (1.)  That 
the  magistrate's  decision  was  erroneous,  as  an 
offence  was  committed  against  the  statute.  The 
words  **  out  qfpart  of  the  mine  "  in  sect.  51,  do  nd 
mean  out  of  aangerous  proximity  to  or  out  qf  the 

(a)  Beportad  by  Haxkt  LuftH,  Esq,  BatrliMr-M-LftV. 
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neighbourhood  of  the  firing  spot,  hut  out  of  the 
entire  "panel"  or  "district"  or  "statutable 
part,**  which  under  sect,  25  is  deemed  to  he  a 
"  separate  mine.** 
(2.)  The  words  "  as  far  as  is  reasonably  practic- 
able "  in  the  same  section  refer  to  any  physical 
or  mechanical  difficulty  there  may  be  in  observing 
the  rules,  and  not  to  any  question  of  more  or 
less  profit  accruing  to  the  mine-owner  from  his 
ohsercing  or  disregarding  them  as  the  case  tnay 
he. 

This  was  a  case  stated  by  the  stipendiary  magis- 
trate for  the  district  of  rontypridd,  in  the  county 
of  Grlamorgan,  the  material  statements  in  which 
are  as  follows  :— 

At  a  petty  sessions  holden  at  Pontypridd,  on 
the  10th  Feb.  1886,  six  informations  were  pre- 
ferred by  the  appellant  against  the  respondent 
for  offences  alleged  to  have  been  committed  by 
him,  on  the  17th  Nov.  1884,  against  the  provi- 
sions of  rule  8,  sub-sect.  /,  of  t^«e  General  Kules 
(  eot.  51)  of  the  Coal  Mines  Regulation  Act  1872 
(35  &  36  Vict.  c.  76),  by  using  gunpowder  in  a 
coal  mine,  or  part  thereof,  within  three  months 
after  inflammable  gas  had  been  found  to  be 
issuing  so  freely  in  the  mine  that  it  showed  a 
blue  cap  in  the  flame  of  a  safety  lamp,  when 
the  persons  ordinarily  employed  in  the  mine,  or 
that  part  thereof,  remained  m  the  mine  or  part 
thereof. 

Sect.  51  of  the  above-mentioned  Act  enacts 
that 

The  followinic  general  rales  shall  be  obBerred  as  far 
as  is  reasonably  practicable  in  every  mine  to  which  this 
Act  applies :    .    .    .    . 

Rule  8.  Gnnpowder  or  other  explosive  or  inflammable 
sobstanoe  shall  only  be  used  in  the  mine  ondergrotmd 
asfoUows:     .     .     . 

(/)  It  shall  not  be  taken  into,  or  be  in  the  possession 
of  any  i>er8on  in  any  mine  except  in  cartridges,  and 
■hall  not  be  nsed^  except  in  accordance  with  the  tollowing 
regnlations,  during  three  months  after  any  inflammable 
gi8  has  been  fonna  in  any  snoh  mine,  namely : 

(1)  A  competent  person,  who  shall  be  appointed  for 
the  purpose,  shall,  unmediately  before  firing  the  shot, 
examine  the  place  where  it  is  to  be  used,  and  the  places 
oontignoas  thereto,  and  shall  not  allow  the  shot  to  be 
fired  nnless  he  finds  it  safe  to  do  so,  and  no  shot  shall 
be  fired  except  by  or  under  the  direction  of  a  competent 
person,  who  shall  be  appointed  for  the  purpose. 

(8)  If  the  said  inflammable  gas  issued  so  freely  that  it 
■hewed  a  blue  cap  on  the  name  of  the  safe^  lamp, 
it  shall  only  be  used  (a)  either  in  those  cases  of  stone- 
jnfts,  stone-work,  and  sinking  of  shafts  in  which  the 
▼entOation  is  so  managed  that  the  return  air  from  the 
place  where  the  powder  is  used  passes  into  the  main 
retain  air-course,  without  passinff  any  place  in  actual 
ooorse  of  working ;  or  (b)  where  the  persons  ordinarily 
0mpl<^ed  in  the  mine  are  out  of  the  mine,  or  out  of  the 
part  of  the  mine  where  it  is  used. 

ig)  Where  a  mine  is  divided  into  separate  panels  in 
mieh  manner  that  each  panel  has  an  independent  intake 
and  return  air-way  from  the  main  air-course  and  the 
main  return  air-course,  the  provisions  of  this  rule  with 
respect  to  gnnpowder  or  other  explosive  or  inflammable 
nibstanoe  luialj  apply  to  each  sucn  panel  in  like  manner 
as  if  it  were  a  separate  mine. 

The  following  facts  were  either  proved  or 
admitted: 

5.  The  respondent  is  the  certificated  manager 
of  the  Ynishir  coal  mine  and  colliery,  situated 
at  Ystradyfodwg,  in  the  county  of  Glamorgan, 
within  the  mines  inspection  district  of  South 
Wales,  and  was  such  manager  during  three 
months  previous  to  the  17th  Nov.  1884;  and  the 
appellant  is  Her  Majesty's  Inspector  of  Mines 
for  the  said  district. 


6.  The  Ynishir  Colliery  is  a  coal  mine  or  mines 
within  the  meaning  of  the  Goal  Mines  Regulation 
Act  1872,  and  is  owned  and  occupied  by  the 
Ynishir  Colliery  Company. 

7.  The  seams  of  coal  worked  are  the  2  feet 
9  inches  and  the  4  feet,  both  steam  coal^  giving 
off  explosive  gas  in  the  usual  quantities  in  seams 
of  that  sort,  which  is  considerable.  The  mine  is 
divided  into  three  districts,  viz.,  the  *'  north  side," 
the  "  south  side,"  and  the  "  Troedyrhiw." 

8.  The  ventilation  of  the  said  colliery  is  effected 
by  means  of  a  downcast  shaft,  by  which  air 
descends  into  the  colliery,  and  an  upcast  shaft 
by  which  the  air  ascends  out  of  the  colliery  to 
the  surface.  From  t^'e  bottom  of  the  downcast 
shaft  a  main  intake  air-way  is  constructed,  from 
which  a  separate  "  split "  or  division  of  air  is 
taken  to  ventilate  each  of  the  throe  districts. 
Each  "  split "  of  air  is  in  the  usual  manner  (by 
means  of  air-tight  doors,  canvas  or  brattice  doors, 
partly  air-tight,  and  sheets)  made  to  traverse 
atxl  ventilate  the  whole  of  the  roadways  and 
working  places  of  its  respective  district;  the 
split  of  air  is  then  retumea  into  the  main  return 
airway,  by  means  of  which  it  is  taken  through 
the  upcast  shaft  to  the  surface.  A  split  of  air 
is  taken  into  the  north  side  (4  feet)  seam,  and 
after  it  has  proceeded  round  and  ventilated  that 
seam  in  that  district,  is  carried  into  the  workings 
in  the  2  feet  9  seam  before  it  is  returned  into  the 
main  return  air- way. 

A  plan  of  the  workings  in  the  north  side 
district  was  used  at  the  hearing  before  the 
magistrate,  and  accompanies  the  case,  upon  which 
the  various  points  hereinafter  mentioned  were 
marked. 

10.  The  colliery  is  worked  upon  what  is  called 
the  "long  wall  system,"  that  is,  by  means  of 
working  places  or  stalls  cut  into  the  coal  itself. 
The  whole  of  the  coal  is  worked  out,  and  as  the 
coal  is  cut  away  and  removed  rubbish  is  filled 
into  the  place  from  which  it  has  been  worked, 
except  where  a  roadway  or  passage  is  left  for  the 
purpose  of  passing  to  and  fro  or  carrying  the 
coal  from  or  the  rubbish  to  where  the  coal  is 
being  cut. 

11.  On  the  17th  Nov.  1884,  and  for  three  months 
previously  to  that  day,  inflammatory  gas,  issuing 
so  freely  that  it  showed  a  blue  cap  on  the  flame 
of  the  safety  lamp,  had  been  found  in  the  colliery, 
in  a  hole  in  the  roof  at  a  spot  called  ''Thomas 
Hopkins*  heading." 

12.  13.  In  a  main  roadway  (which  was  not  a 
stone-drift,  stone-work,  or  a  sinking  of  shafts) 
cut  through  the  4  foot  coal  in  the  north  side 
district,  for  about  a  week  previous  to  the  17th 
Nov.  1^4,  there  had  been  "  a  squeeze," — ^that  is, 
the  roof  of  the  roadway  had  been  sinking,  and  it 
became  necessary,  for  the  maintenance  and  nser 
of  the  roadway  and  for  the  working  of  the 
colliery,  that  the  "  squeeze  "  should  be  removed ; 
for  this  purpose  six  shots  were  fired  at  point  A. 
on  the  l7th  Nov.  1884,  between  12.30  a.m.  and 
5.30  a.m.,  by  exploding  charges  of  gnnpowder 
placed  in  holes  drilled  in  the  root  ror  the 
purpose. 

14.  There  were  eighty-seven  men  working  in 
the  north  side  district  at  the  time  the  shots  were 
fired,  such  men  being  the  persons  ordinarily 
employed  in  the  mine  during  tne  night  turn. 

16.  The  roofs  of  the  roadway  in  the  4  foot  seam 
in  the  north  side  district  are  of  bard  rook  and 
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diffionlt  to  work,  and  when  a  '*  squeeee  "  in  this 
kind  of  roof  occurs,  it  appeared  to  the  magistrate 
to  be  reasonable  and  expedient,  having  regard  to 
the  proper  working  of  the  colliery,  and  to  the 
fact  that  several  shots  in  saccession  noav  be  neces- 
sary, that  the  shots  for  the  purpose  of  bringing 
down  such  squeeae  should  be  fired  whilst  the  men 
ordinarily  employed  in  the  mine  at  the  time  of 
such  firing  are  in  the  mine,  but  at  such  a  distance 
from  the  place  where  suoh  shot  firing  occurs  as 
to  ensore  their  safety. 

18, 19,  20.  At  the  time  the  shots  were  fired,  two 
men,  ordinariJy  employed  in  the  mine,  were 
working  at  Scott's  stall,  and  the  air  which 
passed  point  A,  and  afterwards  passed  through 
"Hopkins'  heading,"  passed  inwurds  l^  Scott's 
stall,  and  thence  in  the  direction  of  and  ulti* 
matelj^  into  the  noain  return  air- way.  The  rest  of 
the  eigfaty*8even  men  were  working  farther  oS. 
from  A  than  Scott's  stall.  "  Hopkins'  heading," 
where  the  gas  was  found,  was  250  yards  from  A, 
where  the  shots  were  fired,  and  the  nearest  point 
where  anjr  men  were  actually  working  at  the  time 
of  the  firmg  was  at  Scott's  stall,  some  fifty  yards 
farther  from  k  than  "  Hopkins'  heading." 

21.  The  fireman  who  fired  the  shots  examined 
'*  Hopkins'  heading "  before  firing,  and  found  it 
in  its  usual  condition  as  to  gas,  but  there  was 
inflammable  gas  in  the  heading  showing  a  blue 
cap  on  the  flame  of  the  safety  lamp. 

22, 24.  The  magistrate  found  as  a  fact  that  there 
was  no  damper  to  the  eighty-seven  persons  em- 
ployed at  the  time  in  the  colliery  in  firing  the 
shots  at  A,  and  that  it  was  proved  to  his  satisfac- 
tion that  there  were  no  practical  or  usual  means 
for  detecting  the  presence  of  infiammable  gas, 
except  by  its  showing  a  blue  cap  on  the  fiame  of  a 
safety  lamp,  and  thereupon  he  dismissed  the 
informations  and  stated  the  above  case  on  the 
application  of  the  appellant. 

The  principal  question  for  the  court  was 
whether,  upon  the  above  facts,  the  respondent 
was  guilty  of  an  offence  under  rule  8,  sub-sect.  /, 
2  (b)  of  sect.  51  of  the  Coal  Mines  B^nilation  Act 
1872. 

Another  question  stated  bv  the  magistrate  for 
the  court's  opinion  was,  whether,  when  a  colliery 
or  mine  is  not  divided  into  parts  or  panels,  under 
sect.  25,  it  is  necessary,  under  the  general  rule  8, 
sub-sect.  /,  paragraph  2,  of  sect.  51,  that  the  men 
ordinarily  employea  in  the  mine  should  be  gotten 
out  of  it,  "although  it  be  not  reasonablv  prac- 
ticable to  get  them  out  consistently  with  the 
reasonable  and  practicable  conduct  and  carrying 
OB  of  the  mine  as  a  profitable  concern. 

E.  8.  Wrifht  mod  E.  TfcofikM  for  the  appellant 
-^Tbe  magistrate's  decision  was  wrong.  It  is 
clear,  on  tne  facts  stated  \n  the  case,  that  under 
sub-sect,  or  rule  8  of  sect.  51,  an  offenoe  had  been 
oammilted.  By  sect.  25  a  "part  of  a  mine" 
worked  separately  and  having  an  independent 
sTBtem  of  ventilation,  is  to  be  deemed  to  be  "  a 
separate  mine ; "  and  the  provisions  of  the  rule  as 
to  the  nee  of  gunpowder  must  therefore  apply  to 
such  "  part "  as  il  it  were  a  separate  mine ;  and 
the  woras  "  part  of  a  mine  "  in  sect.  51,  rule  8  (&), 
must  therefore  have  the  same  meaning  given  to 
them  as  in  sect.  25.  The  words  "  reasonably  prac- 
ticable "  in  sect.  51  do  not  mean  what  the  magis- 
vntte  efidentljf  eonaidered  tliey  meant,  nor  are 
tber  Ukh%  btfced^ ag.he ligiitad  tb€ni,.as.niemmg 


"  reasonable  and  practicable  conduct  in  canying 
on  the  coUierv  as  a  profitable  business  concern. 
The  object  of  the  Act,  which  Lb  to  protect  as  far 
as  possible  the  lives  and  limbs  of  the  minm^ 
must  not  be  defeated  by  reason  only  that  to  effect 
that  object  would  cause  some  expense  or  pecnniaiy 
loss  to  the  mine-owners.  In  no  other  sense  of  the 
term  was  there  any  difScultj  or  impracticability, 
mechanical  or  engineering,  m  obeying  the  role. 

H.  D.  Greene  (with  him  was  T.  W,  Lewi^  for 
the  respondent. — It  was  found,  as  a  fact,  thit 
there  were  no  men  in  that  part  of  the  mine  where 
the  shot  firing  took  place,  and  the  magistrate  was 
justified  in  finding  that,  as  the  men  were  working 
at  a  distance  of  some  300  yards  from  the  spot  A, 
none  of  them  had  been  in  any  danger.  The  words 
"  reasonably  practicable  "  apply  to  uie  whole  tA.  sect 
51  and  the  rules  thereunder,  and  it  is  expressly 
found  in  the  case  (paragraph  16)  that  firmg  tM 
shots  whilst  the  men  were  m  the  mine,  bat  at  a 
safe  distance  from  the  firing  spot,  was  "  reason- 
able and  expedient,  having  regard  to  the  proper 
working  of  the  colliery."  The  object  of  the  Act 
is  effected  by  removing  the  men  from  dangerous 
contiguity  to  the  firing  spot,  and  to  got  all  the 
men  out  of  a  mine  whenever  a  shot  ia  to  be  fired, 
which  in  the  case  of  tbdse  squeeaes  occurs  fre- 
quently, would  very  materially  and  serioiisly 
obstruct  and  hinder  the  working  of  a  mine,  and 
would,  in  manv  cases,  make  it  impossible  to  work 
the  mine  at  all.  Moreover,  the  words  '*  part  of  a 
mine "  in  this  sub-section  are  used  in  a  popular 
sense  with  no  absolutely  definite  meaning  peyond 
"  in  the  neighbourhood     of  the  danger  point. 

E.  Thomoi  replied. 

Dat,  J. — I  am  dearly  of  opinion  that  the 
learned  stipendiary  magistrate  was  wrong  in  his 
construction  of  the  statute,  and  in  his  application 
of  it  to  the  &cts  of  the  case.  By  sect.  25  of  the 
Act  it  is  provided  that  the  owner  of  acoUieiy' 
may  divide  his  mine  into  parts.  It  says :  "  Where 
two  or  more  parts  of  a  mine  are  worked  separately 
the  owner  or  agent  of  such  mine  may  give  notice 
in  writing  to  that  effect  to  the  inspector  of  the 
district,  and  thereupon  each  such  part  shall,  for 
all  the  purposes  of  this  Act,  be  aeemed  to  be  a 
separate  mine."  Where,  therefore,  thereafter  the 
word  "  mine  "  alone  without  more  is  uned  in  the 
Act,  it  may  be  taken  to  apply  to  one  "  part  of  the 
mine,"  as  distinguished  irom  another  part.  So 
that,  even  if  the  subsequent  sect.  51,  with  which 
we  are  now  dealing,  rule  8,  subdivision  /2,  and  (^ 
had  not  containea  the  words  "  part  of  a  mine,"  I 
should  still  have  read  them  into  it,  and  have  held 
that,  if  a  mine  is  divided  into  paits  under  sect.  2S^ 
then,  although  the  only  woros  in  sect.  51  were 
"  the  men  are  to  be  out  of  the  mine,"  the  statute 
would  have  been  complied  with  if  thev  had  been 
out  of  that  part  of  the  mine  in  whicii  the  dbot 
was  fired;  because,  wh^*e  a  mine  is  divided  in 
that  way  into  parts  under  the  statutei,  and  so  is 
separately  worked,  each  part  constitutes,  and  is 
to  be  deemed  to  be,  a  separate  mine.  Bat  the 
Legislature  have  not,  as  I  think  it  would  have 
been  better  if  they  had,  adapted  the  languupe  ef 
sect.  51  to  that  of  the  previous  sect.  25,  ana  had 
in  the  subsequent  section  made  use  of  the  word 
"  mine  "  onhrt  and  had  left  the  words  "  part  of  a 
mine"  out  oi  that  section  altogether^  because*  read 
by  the  light  of  sect.  25,  that  would  clearly  mean 
out  of  tnat  "part  of  a  mine*'  which    mr  that 
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section  had  been  previonsly   declared  to  be  a 
separate  mine.     I  cannot,  however,  agree  with 
the  argnment  of  the   learned  oonnfief  for  the 
respondent,  that  because  the  language  of  sect.  51 
in  that  respect  varies  from  that  of  sect.  25,  there- 
fore "  part  of  a  mine "  is  distinguishable,  and 
must  mean  something   different  from  "mine." 
That  is,  I  think,  a  fallacious  argument.  The  words 
"  Bart  of  a  mine"  in  sect.  51  mean  any  part  into 
which  under  sect.  25  a  mine  may  be  divided  and 
separately  worked  so  as  to  become  a  "  separate 
mine,"   and  were  probably  introduced  into  the 
section  out  of  a  too  abundant  caution,  which  often 
leads  to  the  raising  of   doubts  and  difficulties 
which    would    otherwise    never     have    arisen. 
Having  by  sect.  25  provided  that   "part  of   a 
mine"  shall   under   given    circa mstances  be    a 
"  mine  "  for  all  the  purpOHes  of  the  Act,  it  was  ho 
doubt  unnecessary  to  insert  the  words  "  part  of  a 
mine"  in  sect.  51.    But  we  must  look  at  what 
was  the  real  object  and  purpose  of  the  Legislature 
in  passing  this  Act.    It  was  to  protect  the  miners 
ana  underground  workers  from  accidents  by  pro- 
viding a  certain  fixed  rule  of  action,  and  not 
leaving  the  matter  to  the  discretion  of  the  owner 
or  manager  of  the  mine,  who  might  or  not  be  on 
the  spot  at  the  moment,  but  providing  as  far  as  it 
is  possible  so  to  do,  affainst  danger,  even  though 
it  might  not  be  inevitable.    The  section  says  "  out 
of  the  mine  or  out  of  the  part  of  the  mine  where 
gunpowder  u  used."    Now  what  construction  is 
to  be  put  upon  the  words  "part  of  the  mine" 
hereP    Assume  for  a  moment  that  sect.  25  had 
not  been  enacted.    Mr.  Greene  has  argued  that 
what  is  meaut  is,  that  the  men  should  be  removed 
oat  of    the    immediate   neighbourhood    of   the 
duiger ;  that  is  to  say,  out  of  that  particular  part, 
using  the  words  in  their   most  popular  sense, 
where  the  shot  is  to  be  fired.    I  do  not  think  that 
that  is  so,  or  that  it  would  at  all  effect  the  object 
of  the  Legislature,  or  meet  the  mischief  against 
which  the  Act  was  intended  to  provide.    It  is 
well  known  that  the  risk  of  injury  mm  explosions 
is,  to  a  grcHftt  extent,  though  not  uniformly,  coinci- 
dent in  point  of  extent  with  the  system  of  ventila- 
tion.   Large  mines  are  frequently  divided  into 
different   districts    or    parts,    with    a    separate 
and    distinct    system    of   ventilation  to    each 
part,     and    a    danger   in    one    part    will     not 
necessarily    occasion    danger    in    another   part. 
It    seems   to  me   that  the  words    "part   of   a 
mine"  here  mean  "part  of  a  mine"  consider«»d 
as  a  separate  mine,  with  reference  to  its  ventila- 
tion; and  I   am  fortified  in  that  view   by    the 
lan^age  of  sub-sect,  g  of  rule  8  of  sect.   51, 
which  provides  that  "  Where  a  mine  is  divided 
into  separate  panels  in  such  manner  that  each 
panel  has  an  independent  intake  and  return  air- 
way from  the  main  course  and  the  main  return  air- 
course,  the  provision  of  that  rule  with  respect  to 
gunpowder    or  other  explosive   or   inflammable 
snbfktance  shall  apply  to  each  such  panel  in  like 
manner  as  if  it  were  a  separate  mine."     So  that 
a  separate  panel,  in  the  sense  of  a  portion  of  the 
mine  having  separate  ventilation,  is  to  be  dealt 
with  as  if  it  were  a  separate  mine ;  and  therefore, 
where  miners  are  required  to  be  out  of  the  mine, 
it  is  sufficient  that  they  should  be  out  of   the 
particular    panel,    supposing    the    mine   to   be 
divided  into  panels.     i7o  ooubt  here,  the  spot 
where  the  men  were  working  and  that  where  the 
shot  was  fired  were  two  different  points',  some  I 
Ma».  Oas.— Vou  XIV. 


three  hundred  yards  apart  from   each  other  in 
the  same  panel  with  one  and  the  same  system  of 
ventilation.    According,  therefore,  to  my  under- 
standing and  construction  of  this  Act  of  Parlia- 
ment, they  were  in  the  same  part  of  the  mine. 
Why  should  the  Legislature  put  it  alternatively, 
"  out  of  the  mine  or  out  of  the  part  of  the  mine," 
^.,  if  it  would  be  sufficient  to  avoid  the  statutory 
offence  that  the  men  should  merely  not  be  in  the 
neighbourhood  of  or  in  dangerous  contiguity  or 
proximity  to  the  firing  spot  P    To  say  that  the 
mine-owner  shall  be  liable  to  a  penalty  if  the  men 
are  not,  under  certain  circumstances,  out  of  the 
mine,  but  that  he  shall  not  be  liable  to  one  if 
they  remain  in  the  mine,  but  not  in  the  immediate 
neighbourhood  of  the  danger,  would  be  a  ridicu- 
lous construction,  and  one  far  too  vague  to  put 
upon  an  Act  of  this  description.    We  must  seek 
a  clearer   and  more  definite  one   when  dealing 
with  a  statute  like  this,    and  I    unhesitatingly 
construe  "part  of  a  mine"  as  meaning  a  part 
having  a  separate  and  distinct  system  of  ventila- 
tion, and  wnich  is  by  the  statute  constituted  a 
separate  mine,  although  called  only  a  "  part  of  a 
mine."    That  being  so,  and  assuming  tnat  gun- 
powder was  fired  whilst  there  were   miners  at 
work  in  that  part  of  the  mine,  we  have  next 
to  ascertain  wnether  an  offence  has  been  com- 
mitted by  a  violation  of  any  of  the  general  rules 
under  sect.  51.     That  section  says  those  rules 
are  to  be  observed  "  so  far  as  is  practicable  in 
every  mine  to  which  the  Act  applies."      Now, 
many  of  the  provisions  of  these  rules  are  affir- 
mative, and  some  affirmative  enactments  may  not 
always  and  under  all  circumstances  be  practicable, 
and!  can  readily  understand,  therefore,  the  Legis- 
lature's providing  that,  where  such  enactments  or 
provisions  are  not  really  practicable,  no  penalty 
should  be    incurred   through    their    not    being 
carried  into  effect.    But  a  different  consideration 
applies  altogether  with  respect  to  negative  enact- 
ments.     Ordinarily  speaking,    neeaT'ive    enact- 
ments are  reasonaoly  practidable,  oecause  it  is 
always  possible  to  do  nothing,  or  not  to  do  a 
thing  that  is  forbidden  to  be  done.    No  doubt,  ais 
Mr.  Greene  suggested,  an  extraordinary  case  may 
arise,  such  as  nie  saving  of  human    life  by  a 
violation  of  the  rules.    But  such  a  case  as  that 
cannot,  in  my  opinion,  be  taken  into  consideration^. 
Generally  speaKing,  negative  enactments  can  be 
complied  with,  and  the  magistrate  has  in  this  case 
taken  a  view  of  the  reasonable  practicability  of 
these  rules  which  is  entirely  erroneous ;  and  the 
sooner  mine-owners  and  other  people  connected 
with  mines  disabuse  themselves  of   the  notion 
which  the  magistrate  appears  to  have  entertained 
the  better  it  will  be.    With  the  object  and  for 
the  purpose  of  protecting  life  in  collieries  the 
Legislature  has  enacted  that  certain  things  shall 
not  be  done,  and  the  magistrate  seems  to  have 
taken  the  view  which  has  also  been  strongly  ur^;ed 
before  us  to-day  that,  if    the  doing  the  thmg 
which  is  forbidden  to  be  done  would  yield  a  profit 
to  the  mine-owner,  then  it  is  a  thmg  which  he 
may  do.    The  magistrate  actually  suggests  with 
regard  to  this  question  of  reasonable  practica- 
bility of  getting  the  men  out  of  the  mine  before  a 
shot  is  fired,  that  it  is  not  reasonably  practicable 
to  get  them  out  consistently  with  the  reasonable 
and  practicable  conduct  and  carrying  on  of  the 
colliery  as  a  profitable  business  concern."    Now, 
with  the  question  of  carrying  on  the  collieiy 
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"  as  a   profitable    business   concern  *'    we    have  I 
nothing  to  do ;  that  is    for  the  Legislature  to  ' 
consider.    Taming  this  enactment  into  an  affir- 
mative one,  the  Act  says,  "  Whenever  a  shot  is 
fired  get  the  men  out  of  the  mine  before  it  is 
fired."    What  is  there  that  is  not  "reasonably 

Sracticable  "  in  that  P  What  mechanical  or  other 
ifficulty  of  any  sort  was  there  in  getting  these 
men  out  before  the  shot  was  fired  P  None  what- 
ever. It  is  clear  that  they  could  have  been  gotten 
out  before  a  shot  was  fired ;  or,  in  other  words, 
no  shot  should  have  been  fired  before  they  were 
gotten  out.  To  my  mind  the  offence  has  been 
committed,  and  the  magistrate  has  erred  in  his 
construction  of  the  statute,  and  in  his  applica- 
tion of  it  to  the  facts  of  the  case  The  case 
therefore  must  go  back  to  him. 

Smith,  J. — I  am  also  of  opinion  that  themajns- 
trate  should  have  convicted  in  this  case.  The 
point  is  not  a  large  one,  but  it  is,  as  Mr.  Grreene 
nas  said,  a  very  important  one,  important  to  two 
classes  of  persons,  the  workers  in  the  collieries, 
and  also,  no  doubt,  to  the  mine-owners.  It  may, 
for  aught  I  know,  be  inconvenient  to  get  the  men 
out  of  a  mine  before  a  shot  is  fired,  but  the  question 
is,  what  does  the  statute  sayP  I  quite  agree 
that  this  Act  was  passed  for  the  purpose  of 
preventing  accidents  to  the  working  men,  and 
the  question  we  have  to  decide  is,  what  is  the  true 
construction  of  sub-sect.  (6)  of  sub-sect.  2  of  sub- 
sect.  8  of  sect.  51  of  the  35  &  36  Vict.  c.  76,  That 
looks  very  formidable,  but  there  is  not  much 
difficulty  in  it  when  one  gets  rid  of  the  multi- 
plicity of  sub-sections  into  which  the  Act  is 
divided.  The  main  question  is,  what  is  the  true 
meaning  of  this  paragraph :  "  Gunpowder  shall 
only  be  used  when  tne  persons  ordinarily 
employed  in  the  mme  are  out  of  the  mine,  or  out 
of  that  part  of  the  mine  where  it  is  used."  Now, 
what  do  the  words  '*  out  of  the  mine,"  &c.,  mean  P 
If  they  mean  only  out  of  the  neighbourhood  of 
the  spot  where  gunpowder  is  used,  I  cannot  see 
why  the  Legislature  should  have  inserted  the 
first  alternative,  "  out  of  the  mine."  If  the  pro- 
hibition were  meant  to  be,  "  a  shot  is  not  to  be 
fired  whilst  the  men  are  in  contiguity  to  the  place 
where  it  is  fired,"  what  need  was  there  to  say, 
"  it  is  not  to  be  fired  if  the  men  are  not  out  of 
the  mineP"  The  one  includes  the  other.  It 
seems  to  me  that  there  must  be  some  interpre- 
tation of  the  words  other  than  that  suggested  on 
the  part  of  the  respondent.  It  must  not  be  for- 
gotten that  sub-sect.  2  is  dealing  with  the  case 
where  "  infiammable  gas  is  issuing  so  freely  that  it 
shows  a  blue  cap  on  the  fiame  of  the  safety  lamp," 
thus  indicating  a  high  state  of  inflammability. 
Then  sub-paragraph  (6)  says,  "  Gunpowder  shall 
only  be  used  when  the  persons  ordinarily  em- 
ployed in  a  mine  are  out  of  the  mine."  Now 
in  the  Goal  Mines  Regulation  Act  the  Legislature 
is  dealing  with  whole  mines,  and  with  mines  cut 
up  into  statutable  parts — ^because,  by  sect.  25, 
for  ventilation  and  other  purposes,  a  mine  may 
be  cut  up  and  divided  into  twenty  or  more  parts  at 
the  will  and  pleasure  of  the  owner — provided  only 
that  the  Home  Secretary,  if  he  thinks  that  the  owner 
is  thus  opening  a  door  or  loophole  of  escape  from  the 
regulations  of  the  Act,  may  object  to  such  divi- 
sion; A  "  part  of  a  mine, ''^therefore,  being  thus 
recognised  by  the  statute,  it  seems  to  me  that  it 
was  necessarv  to  insert  the  words  "  out  of  the  part 
of  the  mine,'   &c, ;  for,  otherwise,  if  a  mine  were 


thus  divided  into  parts,  and  the  section  had  stood 
with  only  the  words  "out  of  the  mine,"  tbe&, 
whenever  a  shot  was  fired  in  either  part  of  the 
mine  so  divided,  all  the  men  would  have  to  be 
gotten  up  out  of  both  parts.    It  was  neoessaiy, 
therefore,  to  provide  expressly  for  getting  them 
out  of  that  part  only  in  which  a  shot  was  to  be 
fired,  meaning  the  statutable  divided  port,  sod 
not   merely  the  part  contiguous    to  tne   firing 
point.    It  was  pomted  out  by  Mr.  Thomas  that 
these  rules  sipeak  of  **  places  contiguous  to  the 
plac«    where  the  shot  is   fired"    (rule  8,  sub- 
sect.  /  (1) ;  and  it  is  true  that  in  sub^sect.  g  it  is 
stated  that  a  mine  may  be  divided  into  "  paneU,'* 
and  that  when  it  is  so  divided,  the  provisions  with 
regard  to  gunpowder  shall  apply  to  each  sndi 
"  panel "  as  if  it  were  a  separate  mine.    Now,  not 
being  an  expert  in  mining   matters,  I  can  see 
no  difference  between  "  panels  "  and  "  parts."    It 
in  clear  that,  under  the  statute,  each  "part  of  a 
mine  statutably  divided  is  to  be  deemed  to  be  a 
separate  mine,"  and   so  in  the  same  way  each 
"  panel "  with  separate  ventilation  is  to  be  deemed 
a  separate  mine.    The  true  construction  of  this 
statute    is,    as   it    seems    to    me,  that,   unleas 
the  mine  is  divided  into  "parts"  or  "panels," 
in  which  case  each  part  or  panel  is,  in  pursu- 
ance of  the  statute,  to  be  deemed  a  separate  mine, 
whenever  a  shot  is  fired  all  the  men  must  be  out 
of  the  mine  altogether.    We  were  pressed  by  Mr. 
Greene  with  the  phraseology  of  the  various  sub- 
sections of  sect.  51,  from  which  he  argued  that  it 
was  clear  that  the  word  "  part "  was  not  used 
in  the  sense  in  which  the  court  is  now  construing 
it  in  other  branches  of  the  section.    However 
that  may  be,  I  am  certain  that  in  sub-sect.  5  it  is 
used  in  the  sense  and  with  the  meaning  which 
we  are  now  putting  on  it  in  the  sub-section  under 
consideration.     Sub-sect.  5  says,  "  A  station  or 
stations  shall  be  appointed  at  tne  entrance  to  the 
mine  or  to  different  parts  of  the  mine."    That  is 
very  reasonable,  and  means  that  an  undivided 
mine  is  to  have  one  station,  and  that  where  a 
mine  is  out  up  into  statutable  parts,  there  must 
be  a  station  to  each  such  part.   Whether  or  not  the 
same  construction  is  to  be  put  upon  sub-sect  6, 
I  will  not  say,  because  that  is  not  now  before  us, 
and  I  have  not  formed  an  opinion  upon  it ;  but  I 
am  perfectly  clear,  and  my  brother  Day  agrees 
with  me,  tluit  in  sub-sect.  5  the  word  "  put " 
means  "  statutable  part "  under  sect.  25.    Now, 
supposing  this  mine  were  one  whole  entire  mine, 
and  not  divided  into  parts  or  panels,  and  that  the 
several  districts  that  have  been  referred  to  were 
not  statutable  parts,  it  would   follow  that  the 
per&ons  ordinarily  employed  in  the  mine  most 
nave  been  out  of  it  when  the  shot  was  fired,  and 
therefore  these  eighty-seven  men   should  have 
been  out  of  the  mine  altogether  at  the  time  of 
firing.    If  it  should  hereafter  turn  out  that  this 
north  side,  with  which  we  are  now  conoemed, 
does  really  form  a  "panel"  or  "part,**  within 
sect.  25,  then,  if  these  men  had  been  oat  of  that 
"  panel "  or  "  part,"  that  is,  out  of  the  north  side, 
although  they  might  have  been  underground  in 
some  other  "  part/'  "  panel,"  or  "  district,"  there 
would  have  been  no  breach  of  the  statute.    There 
is  only  one  other  point  to  be  noticed.     Sect.  51 
commences  by  saying  that  the  general  roles  are 
to  be  observed  "  so  far  as  is  reasonably  practi- 
cable," and  it  has  been  argued  that  these  words 
"so  far  as  is   reasonably  practioable'*  must  be 
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read  in  to  each  of  the  several  pTOviflions  nnder 
that  section.  I  will  read  them  in  here,  yet  that 
will  not  obviate  the  absolnte  necessity  of  the  men 
being  ont  of  the  mine  at  the  time  in  qnestion. 
The  magistrate  went  wrong  in  saying  that  the 
^ting  them  out  wonld  be  an  injury  to  the  work* 
ing  of  the  mine  as  a  profitable  business  concern, 
inasmuch  as  loss  of  time  and  expense  would  be 
incurred  in  getting  them  out  and  bringing  them 
Id  ai^ain.  But  that  is  not  at  all  the  meaning  of 
"reasonably  practicable"  in  this  instance.  Those 
words  mean,  "  when  you  can  get  them  out,"  and 
there  is  no  pretence  for  saying  that  that  could 
not  easily  have  been  done.  I  am  of  opinion, 
therefore,  that  there  ought  to  have  been  a  con- 
viction in  this  case. 

Judgment  for  the  a^eUant.    Case  remitted  to 
the  magietrate. 

Solicitor  for  the  appellant.  The  Solicitor  to  the 
IVwMTtiry,  by  Le/wie  and  Wimame,  lierthyr 
Tydvil,  as  agents. 

Solicitors  for  the  respondent,  UUithome, 
Ourrey,  and  ViUiere,  agents  tor  Bvmons  and  Fleu>$, 
Mertlqrr  TydviL 
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Friday,  Nov.  26, 1886; 
(Before  Stxphbk  and  Skith,  JJ.) 

Thb  LsAMnrGTON  Priors  Gas  Company  (apps.)  v, 

Davis  (resp.).  (a) 

QaavforJcs  Clauees  Act  1847  (10  ^  11  Vici.  c.  15), 
M.  38  cmd  4^d—0aatoorhs  Clauses  Act  1871  (84  ^ 
35  Vict,  c.  41),  8$,  If  3,  S3—Lea/Mvngton  Oas  Act 
1865  (28  Vict.  c.  cxmviii.),  sa.  3,  38— J&/fec<  of 
aubeeauent  general  Act  upon  prior  special  Ad — 
Tmialwu  for  not  keeping  ana  selhng  copy  of 
annual  kaiement  of  accownts  in  accordance  toith 
provisions  of  Oasu)orhs  Clauses  Act  1871. 

By  secL  28  t^  the  Gasworks  Glauses  Act  1847, 
eertadn  j^rovisions  were  made  as  to  prepaHng 
and  audtbing  the  yearly  accounts  of  gas  eompanies. 
By  sect.  4!^  of  the  same  Act,  nothing  therein  or  in 
me  special  Act  contained  is  to  exempt  the  under' 
takers  from  any  general  Act  relatina  to  gasworks 
pasBsd  in  awy  future  session  cf  ParUament 

By  secL  3  of  the  Leamington  Oas  Act  1865  {the 
special  Act  by  which  the  appeUant  company  was 
meorporated),  "  The  Gasworks  Glauses  Act  1847 
shaXChe  incorporated  wUh  and  form  part  of  this 
Act  exceat  in  so  far  as  any  of  the  clauses  of  the 
Gasworks  Glauses  Act  1847  may  he  varied  by  or 
cure  renugnant  to  the  provisions  of  this  Act.** 

By  sect.  32  of  the  said  special  Act  of  1865,  "  In  lieu  of 
the  account  prescribed  by  the  38^^  section  of  the 
Gasworks  Glauses  Act  1847,  an  a^ccovni  in  the 
form  and  containing  theparticvlars  specified  in 

iheschedule  to  this  Act  shall  bemade " 

and  then  foUow  special  provieions  as  to 
halancino,  publishing^  and  transmitting  to  the 
derk  cfthe  peace  a  copy  of  such  aocowiUs  under  a 
pentUiy* 

By  sect.  I  qf  the  Gasworks  Glauses  Act  1871,  '*  The 
Gasworks  Glasses  Act  1847  and  this  Act  shall 
be  eon&truedtogether  as  one  Act,  and  thcprovisions 
pf  this  Act  shaU  be  held  to  repeal  cma  supersede 
mseh  of  the  provisions  of  that  Act  as  are  ii^ 
consistent  wUh  this  Act;  **  and  by  sect.  3,  "  The 
provisions  of  thie  Act  shall  apply  to  every  gas 
fsiidmiaking  cnUhorised  by  awy  spwnal  Act  here* 


(•>  Reported  by  V.  A.  CBAiLSHam,  Swi.,  Barrister^it-LAw 


after  passed  .  .  .  ;  "  and  by  sect.  35  apenally 
is  imposed,  (1)  where  the  undertakers  do  not  fill 
up  and  forward  to  the  proper  authority,  on  or 
before  a  certain  date,  an  annual  stalement  of 
ascounts  made  up  in  the  form  specified  in  the 
Act  o/(1871) ;  ana,  (2)  where  the  undertakers  fail 
to  keep  copies  of  such  annual  staiement  of 
a^ccQunts,  arid  seU  the  same  to  any  applicant  at 
a  fixed  price  for  such  copy. 
The  appellants  had  been  convicted  and  fined  under 
sect.  35  of  the  Gasworks  Clauses  Act  1871,  upon  an 
information  charging  that  they  did  not  keep 
and  seU  to  the  respondent,  who  applied  for  the 
same  at  their  office,  a  copy  of  the  last  arvnual 
staiement  of  a,ccounts  made  up  at  the  times  and 
the  form  and    contadning  the  particulars 
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apecifisd  in  the  schednle  of  the  Act  of  1871. 

Held  (quashing  the  conviction),  that  sect.  35  of  the 
Gasworks  Glauses  Act  1871  did  not  apply  to  the 
appellant  company,  but  that  they  were  subject 
to  the  provisions  of  sect.  32  of  the  special  Act  of 
1865. 

The  Dudley  Gaslight  Company  v.  Warmington 
(44  L.  T.  Bep.  N.  8.  475  -,50  L.J.  69,  M.G.)  dis- 
tinguished. 

This  was  a  case  stated  by  Justices  of  the  Peace 

for  the  borough  of  Boyal  Leamington  Spa,  nnder 

the  statute  20  &  21  Yict.  c.  48. 

1.  At  a  potty  sessions,  held  on  the  19th 
March  1886,  in  and  for  the  said  borough,  an  in- 
formation was  taken  and  heard,  wherein  the 
appellants  were  charged  by  the  respondent  for 
that  they,  on  the  19th  Jan.  1886,  unlawfully  did 
not  keep  and  sell  to  the  respondent,  who  then 
applied  tor  the  same  at  their  offices,  a  copy  of  the 
last  annual  statement  of  accounts  of  the  said 
company,  made  up  at  the  times  and  in  the  form 
and  containing  the  particulars  specified  in 
sched.  B.  of  the  Gasworks  Clauses  Act  1871  (34 
&  35  Vict.  c.  41). 

2.  It  was  proved  and  found  as  a  &Gt  that 
the  respondent  did,  on  the  19th  Jan.  1886, 
applv  at  the  ofSce  of  the  appellants  for  a  copy  of 
the  last  statement  of  accounts  made  up  as  re- 
quired by  sect.  85  of  the  Grasworks  Clauses  Act 
1871,  and  tendered  the  proper  fee  for  the  same, 
and  that  the  appellants  nad  made  de&kult  in  fur- 
nishing the  same,  believing  that  they  were  not 
required  to  comply  with  the  provisions  of  that  sec- 
tion of  the  said  Act,  but  with  the  provisions  of  their 
special  Act  in  accordance  with  which  the  appel- 
lants' accounts  have  hitherto  been  made  up,  the 
30th  June  being  the  date  fixed  by  resolution  of 
the  company  as  that  up  to  which  the  appellants' 
accounts  are  made  up  in  each  year. 

3.  The  Leamington  Priors  Gras  Company  was 
incorporated  bv  a  special  Act  of  Parliament 
passed  in  1865  {28  Yict.  c.  ozzviii.). 

By  sect.  8  of  the  last-mentioned  Act  it  was 
enacted  that  (among  other  Acts) : 

The  Gasworks  ClsnseB  Aot  1847  shall  be  inoorporated 
with  and  form  part  of  this  Aot,  except  in  so  far  as  any 
of  the  olaUMB  of  the  Gasworks  Clauses  Aot  1847  may 
be  varied  by  or  are  repugnant  to  the  provisions  of  this 
Aot. 

4.  By  sect.  38  of  the  Gasworks  Clauses  Act 
1847  (10  &  11  Yict.  c.  15)  it  is  enacted : 

With  vespect  to  the  yearly  receipt  and  expenditure 
of  ^e  nndertfl^ers,  that  the  undertakers  shall  in  eaoh 
year  after  thev  have  beg^nn  to  supply  gas  under  the 
provisions  of  this  or  the  special  Act,  cause  an  aooonnt 
m  abstract  to  be  prepared  of  the  total  receipts  and 
expenditure  of   all  rents  or  hmda  levied  nnder  the 
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powers  of  this  or  the  speoial  Act  for  the  year  preceding, 
under  the  several  distinct  heads  of  receipt  and  expen- 
diture, with  a  statement  of  the  halanoe  of  such  aoconnt 
duly  an^ted  and  certified  by  the  chairman  of  the 
nnoertakers,  and  also  by  the  auditors  thereof,  if  any. 
and  a  copy  of  snch  annual  account  shall  be  transmitted 
free  of  charge  to  the  clerk  of  the  peace  for  the  county 
in  which  the  gasworks  are  situate  ....  on  or 
before  the  81st  day  of  Januarr  in  each  year,  under  a 

penalty  of  20( andtheoopyof  such  account 

shall  be  kept  b^  him,  and  be  open  to  inspection  on  pay- 
ment of  one  shilling  for  each  inspection. 

5.  By  sect.  32  of  the  appellants'  said  special 

Act  of  1865,  it  is  provided  that : 

In  lieu  of  the  account  prescribed  by  the  88th  section 
of  the  (Gasworks  Clauses  Act  1847,  an  account  in  the 
form  and  containing  the  particulars  specified  in  the 
schedule  to  this  Act  diall  be  made  up  to  the  day  at 
which  the  books  of  the  company  shall  be  balanced  in 
each  year,  and  shall  be  pulmshed  for  two  successive 
weeks  in  some  newspaper  published  and  circulating  in 
the  county  of  Warwick  witnin  three  months  thereafter, 
and  a  copy  of  the  said  account  shall  within  the  same 
period  be  transmitted  free  of  charge  to  the  clerk  of  the 
peace  for  the  county  of  Warwick,  under  a  penalty  of 
201.  for  each  default,  and  a  copy  so  sent  shall  be  kept  by 
the  clerk  of  the  peace,  and  shall  be  open  to  inspection 
by  all  persons  at  all  reasonable  hours  on  payment  of  one 
shilling  for  each  inspection,  but  no  other  fee  of  anv 
kind  shall  be  chargeaole  in  respect  of  the  said  account. 

6.  By  sect.  49  of  the  Grasworks  Claases  Act 
1847,  it  is  enacted  that : 

Nothing  herein  or  in  the  special  Act  contained  shall 
be  deemed  to  exempt  the  unaertakers  from  any  general 
Act  relating  to  gasworks  ....  which  may  be 
passed  in  the  same  session  in  which  the  special  Act  is 
passed  or  any  future  session  of  Parliament. 

7.  By  sect.  1  of  the  Grasworks  Clauses  Act  1871 
it  is  enacted  that : 

The  Gasworks  Clauses  Act  1847  and  this  Act  shall  be 
construed  together  as  one  Act,  and  the  provisions  of 
this  Act  shall  be  held  to  repeal  and  supersede  sudi  of 
the  provisions  of  that  Act  as  are  inconsistent  with  this 
Act. 

Sect.  3  of  the  same  Act  states  that : 

The  provisions  of  this  Act  shall  apply  to  every  ns 
underteking  authorised  b^  any  special  Act  hereafter 
passed,  or  oy  any  provisional  oraer  made  under  the 
authority  of  the  Gas  and  Waterworks  Facilities  Act 

1870,  save  where  the  said  provisions  are  expressly  varied 
or  excepted  by  any  such  special  Act  or  provisional 
order. 

8.  By  sect.  35  of  the  Qasworks  Clauses  Act 

1871,  it  is  provided  that : 

The  undertakers  shall  fill  up  and  forward  to  the  local 
authorilnr  of  everv  district  within  the  limits  of  the 
special  Act  on  or  before  the  25tii  day  of  Miuroh  in  each 
year  an  annual  statement  of  accounts  made  up  to  the 
2lst  day  of  December  then  next  preceding  as  near  as 
may  be  in  the  form,  and  containing  the  particulars, 
specified  in  schedule  B.  to  the  Act  annexed. 

And  it  is  further  enacted  that : 

The  undertakers  shall  keep  copies  of  such  annual 
statement  at  their  office,  and  sell  the  same  to  any  appli- 
cant at  a  price  not  exceeding  one  shilling  for  each  such 
cop^,  and  in  case  the  undertakers  make  default  in  com- 
plying with  the  provisions  of  this  section  they  shall  be 
liable  to  a  penalty  not  exceeding  40«.  for  eadh  day  during 
which  such  default  continues. 

9.  It  was  contended  on  behalf  of  the  appellants 
that  they  were  bound  to  conform  to  the  pro- 
visions of  their  special  Act  as  to  accounts,  and 
that  the  35th  section  of  the  Act  of  1871  did  not 
apply  to  their  undertaking. 

It  was  contended  on  behalf  of  the  respondent 
that  the  Act  of  1871  must  be  held  to  repeal  the 
provisions  of  the  special  Act,  so  as  to  oblige  the 
appellants  to  conform  to  the  provisions  of  the 
35th  section  of  the  1871  Act. 


10.  The  justices,  being  of  opinion  that  the 
oontention  on  behcdf  of  the  respondent  was  right, 
convicted  the  appellants,  and  inflicted  a  fine  of 
22.  and  costs. 

The  question  for  the  court  was,  whether  sect 
35  of  the  Qasworks  Clauses  Act  1871  applied  to 
the  appellant  company  so  as  to  require  them  to 
keep  tneir  accounts  in  the  form  given  in  the 
schedule  to  the  said  Act,  and  to  furnish  copies; 
or  whether  the  provisions  of  the  appellanto* 
special  Act  as  to  accounts  prevailed,  so  as  to 
require  the  appellants  to  keep  their  accounts  in 
the  form  given  in  the  schedule  to  the  said  special 
Act. 

If  the  court  should  be  of  opinion  that  the  said 
conviction  was  legally  and  properly  made,  and 
that  the  appellants  were  liable  to  keep  their 
accounts  unaer  sect.  35  of  the  Act  of  1871  as 
aforesaid,  then  the  said  conviction  was  to  sUmd; 
but  if  the  court  should  be  of  opinion  otherwise, 
then  the  said  information  was  to  be  dismissed. 

ShiresB  Will,  Q.G.  for  the  appellants.— It  is 
submitted  that  sect.  35  of  the  Gasworks  Glauses 
Act  1871  does  not  apply  to  the  appellant  company. 
The  question  is,  whether  this  case  is  governed  by 
The  Dudley  Oaslight  CompcMV  v.  Wcurminskm 
(44  L.  T.  Rep.  N.  8.  475;  50  L.  J.  «9,  M.  C.) 
That  case  is  clearly  distinguishable,  becaoae  in 
this  case  the  mode  in  which  the  accounts  are  to 
be  kept  and  taken  is  provided  for  by  sect.  32  of 
the  special  Act  of  1865.    [He  was  stopped.] 

Noble  {Dugddle,  Q.C.  with  him),  for  the  respon- 
dent, was  called  upon  by  the  Court. — It  is  sub- 
mitted that  sect.  49  of  the  Act  of  1847  was 
incorporated  in  the  private  Act  of  1865.  Sect  3 
of  the  private  Act  incorporates  the  Act  of  1847, 
except  in  so  far  as  the  Act  of  1847  is  varied  bj 
or  repugnant  to  the  provisions  of  the  private 
Act,  and  sect.  49  of  the  Act  of  1847  is  not  incon- 
sistent with  anything  in  the  private  Act.  The 
effect  of  that  section  was  to  make  subsequent 
general  Acts  applicable  to  and  bindinir  upon 
existing  companies  which  had  incorporated  in 
their  special  Acts  the  Act  of  1847.  Therefore, 
the  provisions  of  the  special  Act  of  1865  are 
repealed,  and  the  appellants  are  bound  to  conform 
to  the  provisions  oi  sect.  35  of  the  Act  of  1871. 
The  Act  of  1871  being  inconsistent  with  both  the 
earlier  Acts  of  1847  and  1865,  must  be  taken  to 
repeal  them : 

The  Dudley  OaeUghl  Oompanu  v.  Wamwugton,  4A 
L.  T.  Eep.  N.  8.  475 ;  50  L.  J.  69,  M.  C, 

The  Act  of  1871  was  intended  to  supply  new  and 
better  machmery  for  keeping  and  publishing  gas 
accounts.  It  is,  therefore,  submitted  that  the 
justices  were  right,  and  that  the  conviction 
ought  to  be  upheld. 

Stephen,  J. — I  think  it  quite  clear  that  cm 
decision  in  this  case  must  oe  in  favour  of  the 
appellants,  iJthough  the  oontention  on  behalf  of 
the  respondent  was  one  which  could  be  very  fairlj 
argue<L  The  first  Act  to  be  considered  is  the  Gas- 
works Clauses  Act  1847  (10  Si  11  Vict,  c  15),  and 
sect.  38  provides  that  *'  the  undertakers  shall,  in 
each  year  after  they  have  begun  to  supplv  gas 
under  the  provisions  of  this  or  the  special  Act, 
cause  an  account  in  abstract  to  be  prepared  of  the 
total  receipts  and  expenditure  m  all  rents  or 
funds  levied  under  the  power  of  this  or  tiie 
special   Act  for  the   year   preoeding    .    .    .    • 
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and  a  copy  of  such  annual  account  shall  be  trans- 
mitted free  of  charge  to  the  clerk  of  the  peace  for 
the  county  in  which  the  gasworks  are  situated 
....  and  the  copy  of  such  account  shall  be 
kept  by  him  and  be  open  to  inspection  on  pay- 
ment of  one  shilling  for  eac^i  inspection."  By 
sect.  49  it  is  enacted  that  "  nothing  herein  or  in 
the  special  Act  contained  shall  be  deemed  to 
exempt  the  undertakers  from  any  general  Act 
relating  to  gasworks  ....  which  may  be 
passed  in  the  same  session  in  which  the  special 
Act  is  passed  or  any  future  session  of  Parlia- 
ment." Then  b^  the  special  Act  passed  in  1865 
(28  Vict.  c.  cxxviii.),  s.  3,  it  is  enacted  that  "  The 
Gasworks  Clauses  Act  1847  shall  be  incorporated 
with  and  form  part  of  this  Act,  except  in  so  far  as 
any  of  the  clauses  of  the  Gasworks  Clauses  Act 
1847  may  be  varied  by  or  are  repugnant  to  the  pro- 
Tisioufi  of  this  Act.  Therefore  this  special  Act 
of  1865  is  not  excluded  from  the  provisions  of  the 
Act  of  1847,  except  as  regards  sect.  38  of  the 
latter  Act,  which,  so  far  as  the  appellant  company 
is  concerned,  has  been  superseded  by  sect.  32  of 
the  special  Act  of  1867,  which  prescribes  a  new 
form  of  account  to  be  used  "  in  lieu  of  the  account 
m-escribed  by  the  38th  section  of  the  Grasworks 
Glauses  Act  1847."  Then  by  sect.  1  of  the  Gas- 
works Clauses  Act  1871,  it  is  enacted  that  "  the 
Gasworks  Clauses  Act  1847  and  this  Act  shall  be 
construed  together  as  one  Act,  and  the  provisions 
of  this  Act  shall  be  held  to  repeal  and  supersede 
such  of  the  provisions  of  that  Act  as  are  incon- 
sistent with  this  Act."  I  think  there  is  no  doubt 
but  that  sect.  49  of  the  Grasworks  Clauses  Act 
1847  is  included  in  the  Act  of  1871.  However,  I 
do  not  think  that  it  follows  that,  where  special 
provisions  have  been  made  by  a  private  gasworks 
Act,  inconsistent  with  the  provisions  of  the 
general  Act,  such  special  provisions  are  to  be 
altered  or  supersedea  by  the  terms  of  the  Act  of 
1871.  I  quite  feel  the  weight  of  the  argument  sub- 
mitted to  us  on  behalf  of  the  respondent,  but  I  do 
not  feel  any  doubt  as  to  the  way  in  which  the 
statutes  ought  to  be  understood.  The  case  of  The 
Dudley  GasUgJU  Compawy  v.  WcMrmington  (44  L.  T. 
Rep.  N.  S.  475;  50  L.  J.  69,  M.  C.)  is  easily  distin- 
guishable from  the  present  casa  That  was  a  case 
where  there  were  no  special  provisions  as  to 
accounts  oont^ained  in  the  special  Act,  and  there 
it  was  held  that  the  GrasworKs  Clauses  Act  1871, 
being  a  general  Act  relating  to  gasworks,  applied 
to  the  private  Act  in  that  case,  which  was   a 

rial  Act  incorporating  the  Grasworks  Clauses 
1847.  But  here  the  special  provisions  as  to 
accounts  contained  in  sect.  32  of  the  Act  of  1865 
prevented  the  incorporation  into  it  of  sect.  38  of 
the  general  Act  of  1847.  Therefore  1  think  that 
sect.  35  of  the  Gtasworks  Clauses  Act  1871  does 
not  apply  to  the  appellant  company,  but  that  they 
are  bound  by  the  provisions  of  their  special  Act 
with  reference  to  accounts.  This  appeal  must  be 
allowed  and  the  conviction  quashed. 


Smith,  J. — ^I  am  of  the  same  opinion.  I  just 
wish  to  add  that  the  gi*oat  distinction  between 
this  case  and  that  of  2%6  Dudley  OasUght  Gom- 
pany  v.  Warmington  (vhi  svp.)  is  to  be  found  in  the 
lact  that  in  the  special  Act  incorporating  the 
company  in  chat  case  there  were  no  special  pro- 
visions corresponding  to  those  in  sect.  32  of  the 

ConmoHon  quashed. 

Solicitors  for  the  appellants,  Gregory,  BowcUffes, 
and  Co.,  for  Wright  and  HaasaU,  Leamington. 

Solicitor  for  the  respondent,  Reni-y  Tyrrell,  for 
H.  G,  Paeeman,  Leammgton. 


FridoAf,  Nov.  26, 1886. 

(Before  Stephen  and  Smith,  JJ.) 

The  Owens  College  (apps.)  v.  The  Oversebbs 

OF    THE     POOE    OP     ChOKLTON  -  UPON  -  MeDLOCK 

(resps.).  (a) 

Bating — Baieahle  vdlvs — Teat — Union  Aeaesament 
GommiUee  Act  1862  (25  ^  26  Vict.  c.  103),  «.  15. 

Certain  college  huildinga,  which  had  been  buiU  for 
educational  purpoaea,  had  been  asaeaaed  to  the 
poor  rate  upon  a/n  eatimate  of  the  loweat  capital 
aum  upon  which  premiaea,  providi/ng  aimilar 
accommodation,  could  he  erected. 

Held,  tha/t  thia,  although  properly  relevant  aa 
evidence,  did  not  conatitute  the  teat  of  the  rateaible 
value  of  au^h  huildinga.  In  arriving  at  the  groaa 
a/nnual  rerUaZ  which  a  hypothetical  tenant  might 
reaaonahVy  he  expected  to  give  from  year  to  yea/r 
for  the  premiaea,  which  waa  the  oril/y  teat  of  their 
rateahte  value,  the  poaaible  competition  of  the 
occupyiug  owner  WAiat  he  tajcen  into  account. 

This  was  a  case  stated  by  consent  and  by  order 
of  Grantham,  J.,  pursuant  to  the  provisions  of 
12  &  13  Yict.  c.  45,  s.  11,  for  the  opinion  of  the 
Queen's  Bench  Division. 

1.  The  appellants  were  the  Grovernors  of  Owens 
College,  ^^umchester,  who  had  been  incorporated 
under  the  name  of  "The  Owens  College,"  pur- 
suant to  the  7th  section  of  the  Owens  Exten- 
sion College  (Manchester)  Act  1870  (33  &  34 
Yict.  c.  ii.),  as  modified  by  the  4th  section  of  the 
Owens  College  Act  1871  (34  <fc  35  Vict.  o.  cxlvii.). 
The  said  two  Acts  of  Parliament*  together  with 
the  partb  of  the  will  (dated  the  31st  May  1845) 
of  John  Owens,  and  the  other  documents  set  forth 
in  the  schedules  to  the  said  Acts  respectively, 
were,  if  necessary,  to  be  referred  to  by  either 
party  upon  the  argument. 

2.  The  respondents  were  the  overseers  of  the 
poor  of  the  township  of  Chorlton-upon-Medlock, 
m  the  city  of  Manchester,  in  whicn  the  Owens 
College  is  situated. 

3.  On  the  26th  March  1885  a  poor  rate  for  the 
said  township  was  made  by  the  said  overseers, 
which,  so  far  as  it  affected  the  applicants,  was 
as  follows : 


No.  of 
Ansmnont. 

Name  of  Ooenpler. 

Name  of  Owner, 

Deaerlptton  of 
Property. 

Gross  Estimated 
Bental. 

£ 
88S3 

Bateable  Value. 

£ 
3285 

Poor  Bate  at  it.  lOdL  in 
the£. 

7888 

« 

The  Owens 
College. 

The  Owens 
College. 

College 
Buildings. 

^798  17«.  6d. 

The  appellants  objected  to  this  rate,  on  the 
ground  that  they  were  over-rated,  and  fuled  to 
obtain  any  relief. 

4  The  appellants,  being  dissatisfied  with  the 


mode   adopted  by  the  said  respondents  in  esti- 
mating the  net  annual  value  of  the  said  college, 

(a)  BeportedbyF.  A.  O&aiuhxim,  Esq.,  BarriBter^btXaw. 
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desired  to  obtain  the  opinion  of  the  High  Court 
thereon,  and,  for  the  purposes  of  this  case,  it  was 
admitted  that  all  necessary  notices  of  objection 
and  appeal  had  been  given. 

5.  The  property  in  question  consists  of  certain 
land  (less  than  ten  acres  in  extent)  situate  in  and 
adjacent  to  Oxford-street,  Manchester,  and 
acquired  by  the  appellants  by  purchase,  pursuant 
to  the  9th  section  of  the  Owens  !£^tension 
College  (Manchester)  Act  1870,  as  a  site  for  the 
college  and  college  buildings,  with  necessary 
and  proper  lecture-rooms,  libraries,  lavatories, 
museums,  and  other  rooms  and  buildings  for 
educational  purposes,  offices,  outbuilding,  ap- 
proaches, and  appurtenances,  erected  and  pro- 
vided by  the  appellants  pursuant  to  the  lOth 
section  of  the  said  Act.  By  the  13th  section  the 
appellants  were  authorised  to  hold  lands  in  addi- 
tion to  those  for  the  time  being  forming  the  site 
of  the  college,  not  exceeding  at  any  one  time  200 
acres  in  extent.  By  the  16th  section  they  were 
empowered  to  grant  leases  of  any  parts  of  the 
lands  for  the  time  being  vested  in  them,  *' except 
the  site  of  the  colle^  and  its  appurtenances ;  " 
and  by  the  17th  section  they  were  empowered  to 
sell,  exchange,  or  otherwise  dispose  of  any  lands 
vested  in  them  "  and  not  being  the  site  or  part 
of  the  site  of  the  college,  and  not  being  other- 
wise required  for  the  purposes  thereof." 

6.  The  said  college  and  its  appurtenances  have 
been  erected,  and  are  maintamed  by  the  appel- 
lants under  the  provisions  of  the  two  Acts  of 
Parliament  hereinbefore  mentioned,  and  in  pur- 
suance of  or  in  accordance  with  the  will  or  the 
said  John  Owens  and  the  other  documents  con- 
tained in  the  schedule  to  the  said  Acts  respec- 
tively, as  a  college  wherein  young  persons  may 
receive  instruction  in  such  branches  of  learning 
and  science  as  are  usually  taught  in  the  English 
Universities,  subject  to  the  following,  as  a  ftmda- 
mental  condition,  namely,  that  tne  students, 
professors,  teachers,  and  other  officers  and  per- 
sons connected  with  the  institution  shall  not  be 
forced  to  make  any  declaration  as  to,  or  submit  to 
any  test  of  their  religious  opinions,  and  that 
nothing  shall  be  introduced  in  the  matter  or 
mode  of  education  or  instruction  in  reference  to 
any  religious  or  theological  subject  which  shall 
be  reasonably  offensive  to  the  conscience  of  any 
student,  or  of  his  relations,  guardians,  or 
friends,  under  whose  immediate  care  he  shall  be. 

7.  The  land  forming  the  site  of  the  said  college 
audits  appurtenances  was  purchased  by  the  appel- 
lants for  25,774Z.  The  college  buildings  have  been 
erected  by  them  at  a  cost  of  1 25,2452. 

8.  The  said  site  and  buildings  are  well  suited  for 
the  purposes  to  which  they  are  applied,  the  latter 
having  been  designed  and  erected  for  the  express 
purpose  of  providing  the  requisite  accommoda- 
tion for  an  extensive  college  affording  education  of 
the  kind  usually  provided  in  English  Universities. 

9.  The  expenses  of  the  college  are  defrayed 
partly  from  endowments  bequeathed  or  sub- 
scribed from  time  to  time,  ana  partly  from  fees 
received  from  students,  the  said  fees  being  in- 
sufficient to  meet  the  expenditure  to  the  extent 
of  one  half  the  total  sum,  whilst  the  expenditure 
for  the  last  financial  year  exceeded  the  income 
from  all  sources  by  496Z.  The  accounts  of  the 
college  for  the  year  ending  the  31st  July  1884 
show  the  following  income  from  all  sources,  and 
also    the    expenditure   for  that  year,   without 


making  any  entry  in  the  expenditure  acoomil 
for  rent  or  otherwise  for  the  occupation  or  oae 
of  the  said  college  buildings  and  appurtenances, 

viz.: — 

Income.  S     t.  d. 

From  rent,  interest,  and  diyidends  npon 
invested  capital  deriyed  from  endow- 
ments        4,824  18  11 

Students*  fees  12,700  15  0 

From  interest  and  dividends  npon  endow- 
ments for  special  purposes 8,119   S  6 

Totalincome    25,644  11   5 

Balance,  being  excess  of  expenditore  over 
income    486   7  2 

26,140  18  7 

Ewpenditure. 
To  annnitant  under  wUl  of  John  Owens  ...  19  11   8 

To  educational  staff,  salaries  and  fees 16,700   2 10 

To  general  management  expenses,  viz., 
salaries,  wages,  rents,  taxes,  insurance, 
fitting,  furniture,  books,  stationery, 
printingi  law,  coals,  gas,  water,  repairs, 

Ac 3,249   510 

To  departmental  expenses,  viz.,  physios, 
engineering,  chemistry,  zoology,  geo- 
logy, botany,  mineralogy,  medical,  astro- 
nomical, pathological,  sumcal,  libnury, 
museums,  gymnasium,  cricket,  evening 

classes    5,970   3   5 

To  sundries  2011410 

Total  expendituze  ^826,140  18   7 

10.  The  probable  average  annual  cost  of  the. 
repairs,  insurance,  and  other  expenses  necessary 
to  maintain  the  said  college  in  a  state  suitable  f6r 
occupation  b^  the  appellants  is  550Z. 

11.  The  said  college  could  not  be  carried  on  as 
a  collegiate  institution  for  affording  instruction 
to  young  persons  in  such  branches  of  learning 
and  science  as  are  now  or  may  hereafter  be 
usually  taught  in  English  Universities  at  a  profit 
(in  a  commercial  sense)  to  the  proprietors.  The 
necessary  annual  expenses  of  such  an  institution 
in  the  locality  (whether  subject  to  the  special 
conditions  and  restrictions  imposed  by  the  said 
Acts  and  the  documents  contained  in  the  schedules 
thereto  or  not)  would  always  considerably  exceed 
the  amount  to  be  derived  m>m  students'  fees. 

12.  The  college  buildings   having   been   ooii<- 
'structed    and   arranged  with  a  special  view  to 

their  present  uses  are  adapted  only  for  such  or 
analogous  uses.  If  (not  being  wanted  by  their 
present  owners)  they  and  the  land  on  which  ihej 
stand  were  in  the  market  to  be  let  to  a  solvent 
tenant  from  year  to  year,  they  would  not  com- 
mand,  if  their  use  was  restricted  to  educational 
purposes,  a  gross  rental  of  more  than  lOOOZ.  per 
annum  and  their  rateable  value  on  that  basis 
would  not  exceed  833Z.  6«.  Sd.  If  let  for  any  pur- 
poses to  which  (without  considerable  structural 
alterations)  they  are  capable  of  being  turned,  they 
would  not  let  for  more  than  18007.  per  annum 
gross  annual  rental,  and  their  rateable  vahie  (on 
uiat  basis)  would  not  exceed  10632.  6«.  Sd, 

18.  The  site  now  occupied  by  the  coll^ 
buildings  was,  prior  to  18/0,  when  it  was  piu> 
chased  oy  the  appellants,  covered  with  property, 
the  gross  rental  of  which  was  about  12712.,  and 
the  appellants,  although  they  contend  that,  as  a 
matter  of  law,  they  should  be  rated  at  a  nominal 
sum,  inasmuch  as  the  college  buildings  are 
incapable  of  yielding  a  profit  if  oocnpied  for 
their  present  purposes,  ana  under  the  oonditiouB 
to  which  the  appellants  are  subject,  are  willing 
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to  be  rated  on  the  ffross  estimated  rental  of 
1300Z.  above  mentionea,  and  at  a  rateable  valae, 
of  10632.  6a.  Sd,,  so  as  to  make  good  the  property 
displaced. 

14.  The  appellants  farther  contend  that,  if  rate- 
able at  anything  beyond  a  nominal  amount,  they 
oa^ht  not  to  be  rated  upon  any  greater  gross 
estmiated  rental  than  lOOOL,  or,  in  the  alter- 
native, the  13002.  for  which  the  premises  might 
be  expected  to  let  as  mentioned  in  the  12th 
paragraph  of  this  case. 

15.  The  respondents  contend  that  the  value  to 
be  ascertained  is  the  existing  value  of  the  occu- 
pation to  the  existing  occupier,  and  that  in  the 
case  of  property  in  the  actual  occupation  of  a 
tenant  for  whose  peculiar  wants  it  has  been  con- 
structed, it  is  erroneous,  in  estimating  the  value, 
to  exclude  from  view  the  needs  of  the  actual 
tenant,  and  to  inquire  what  rental  the  property 
would  command  it  such  actual  tenant  no  longer 
required  it.  It  is  found  as  a  fact  that  the  assess- 
ment appealed  against  has  been  arrived  at  by 
taking  the  sum  of  76,0472.  as  the'  capital  value 
of  the  buildings,  which  is  the  lowest  sum  for  which 
(at  the  present  prices,  which  are  lower  than  the 
actual  prices  at  the  time  when  the  buildings 
were  erected)  buildings  could  be  erected  to 
provide  accommodation  equal  to  the  existing 
accommodation,  excluding  any  expenditure  upon 
ornament  or  necessary  a&itions. 

16.  The  respondents,  without  prejudice  to  their 
right  to  contend  that  a  higher  assessment  based 
on  the  actual  cost  of  the  said  land  and  buildings 
as  stated  in  the  7th  paragraph  of  this  case  might 
have  been  sustainable,  contend  that  in  taking  the 
gross  annual  value  of  the  buildings  at  4  per  cent, 
upon  the  lowest  cost  for  which  they  could  be 
provided,  they  are  applying  a  reasonable  test  of 
their  actual  value  to  the  existing  occupiers,  who 
would  have  to  expend,  or  pay  to  a  contractor,  as 
large  or  a  larger  sum  in  order  to  obtain  the 
aeoommodation  they  require  and  enjoy.  It  is  to 
be  taken  as  found  as  a  fact  for  the  purposes  of 
this  case,  that  if  the  principles  of  valuation 
adopted  by  the  respondent  are  such  as  can  be 
justified,  tiie  valuation  itself  is  correct. 

17.  The  court  was  to  have  power  to  draw 
inferences  of  fact. 

The  question  for  the  opinion  of  the  court  was 
whether  either  of  the  contentions  of  the  appel- 
lants set  forth  in  the  13th  and  14th  paragraphs 
of  the  case  as  to  the  principles  upon  whioh  their 
said  college  buildings  and  their  appurtenances 
should  be  valued,  was  correct.  If  the  court 
should  answer  this  question  in  the  affirmative, 
then  the  gross  estimated  rental  was  to  be  reduced 
to  ISOOI.,  and  the  rateable  value  to  10832.  6«.  Sd. 
If  the  court  should  answer  the  said  question  in 
the  negative,  then  the  rate  appealed  against  was 
to  remain  unaltered. 

18.  Judgment  in  accordance  with  the  decision  of 
the  ooort,  subject  to  appeal,  was  to  be  entered  on 
the  motion  of  either  party  at  the  quarter  sessions 
of  the  said  city  of  Manonester  next,  or  next  but 
one  following  the  final  decision. 

Smyhy,  for  the  appellants,  cited  in  the  course 
of  his  argument 

Ajuesmnent  CommitUe  of  the  AUrincham  Union  v. 

Ths  OheMrs  Lmmm  Oommittoe,  15  Q.  6.  Div.  507 ; 

Qr&ig  v.  Univ^nUy  of  Sdi/nbwgh,  L.  Bep.  1  H.  of 

Tj  So  348  * 
JTm-mv  Docks  V.  Cameron,  12  L.  T.  Bep.  K.  S.  643 ; 
11 H.  of  L.  Gas.  448. 


Hopwood,  Q.C.  {Coghill  with  him),  for  the 
respondents,  cited 

Beg.  v.  The  School  Board  for  London,  55  L.  J.  88, 
M.  C. 

Symley,  in  reply,  stated  that,  although  for  the 
purposes  of  the  present  decision,  the  appellants 
abandoned  the  contention  that  Owens  College 
Ought  to  be  rated  at  the  nominal  sum,  they 
reserved  the  ri^ht  of  arguing  that  point  at 
another  time,  if  it  should  be  thought  necessary. 

Stephen,  J. — In  this  case  it  does  not  appear  to 
to  me  to  bo  necessary  to  give  a  lengthy  judgment. 
The  question  as  to  what  is  and  wnat  is  not  the 
test  of  rateable  value  has  been  fnlly  discussed. 
My  opinion  is,  that  the  test  to  be  applied  has  been 
in  many  instances  considerably  misused,  but  the 
true  and  only  test  is  the  one  imposed  by  sect.  15  of 
the  Union  Assessment  Committee  Act  1862  (25  &  26 
Yict.  c.  103),  and  it  is  in  these  words :  "  The  gross 
estimated  rental  for  the  purpose  of  the  schedule 
to  this  Act  shall  be  the  rent  at  which  the  here- 
ditament might  reasonably  be  expected  to  let 
from  year  to  year,  free  of  all  usual  tenants'  rates 
and  taxes,  and  tithe  commutation  rentoharge, 
if  any."  That,  in  my  opinion,  is  the  only  test  to 
be  applied  in  estimating  the  rateable  value  of 
builmngs.  I  do  not  mean  to  say  that  questions 
as  to  the  cost  of  erecting  the  buildings  and  the 
like  are  not  admissible  as  evidence.  On  the  ooa- 
trary,  I  think  that  such  questions  are  properly 
relevant,  and  that  evidence  should  be  given  of 
them  when  the  (jues'tion  is  tried  betore  the 
sessions  or  other  tribunal.  But  I  think  there  is  a 
great  distinction  between  matters  of  evidence  and 
the  test  of  rateable  value,  and  what  the  laUer 
should  be  is  clearly  laid  down  by  the  Union 
Assessment  Committee  Act  1862.  The  evidence 
is  various,  and  is  derived  from  various  souroee, 
Now,  to  come  to  the  case  before  us.  The  question 
is  primarily  one  of  principle,  and  it  is  whether 
Owens  College  ought  to  be  rated  according  to 
the  principle  contended  for  by  the  appellants,  or 
according  to  that  contendedfor  by  the  respondents. 
It  will  be  necessary,  first  of  all,  to  consider 
paragraphs  12,  13,  and  14  of  the  case,  and  the(y 
state  that:  [Beads  them.]  That  is  the  view  of  t«he 
appellants,  and  with  regard  to  it,  for  the  purposes 
of  this  decision,  I  think  the  contention  that  they 
ought  to  be  rated  at  a  merely  nominal  value  has 
been  abandoned,  although  the  right  of  arguing  it 
is  reserved.  I  do  not  think  that  such  a  oontentian 
if  put  forward  would  be  a  good  one,  but  that  is 
not  tiie  question  at  present  l)ef ore  the  court,  saad 
we  therefore  do  not  propose  to  say  anything 
more  about  it  now.  The  view  of  tne  respon- 
dents is  stated  in  paragraph  15  of  the  case, 
and  it  is  that :  [Beads  it.  J  Then  the  respon- 
dents go  on  to  say,  that  in  taking  the  gross 
annual  value  of  the  buildings  at  4  per  cent, 
upon  the  lowest  cost  for  which  they  could  be 
provided,  tiiey  ai*e  applying  a  reasonable  test 
of  their  actual  value  to  the  existing  occupiers. 
Now, the  ouestion  to  be  decided  by  us  is,  whether 
the  principles  contended  for  by  the  appellants, 
which  I  have  already  road,  are  correct.  My 
opinion  is  that,  upon  the  whole,  they  are  correct. 
I  am  not  sure,  however,  that  either  of  the  prin* 
ciples  contended  for  by  the  appellants  states  the 
whole  of  the  case  correctly,  but  substantially  the 
view  which  the  appellants  set  forth  is  the  proper 
one  to  be  acted  upon.    It  appears  that,  in  arrivmg 
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at  such  a  view,  1300^.  is  taken  to  be  the  rent  at 
which  the  premises  might  be  expected  to  let  if 
let  for  any  purposes  to  which,  without  consider- 
able expense,  tney  are  capable  of  being  tarned. 
The  respondents  argue  tnat,  supposing  the  pre- 
mises  to  be  offered  upon  lease,  the  possible  com- 
petition of  the  occupier  himself  must  not  be 
excluded.  I  think  that  is  correct,  but  I  say 
we  must  take  it  that  he  would  only  act  as  a 
reasonable  man,  and  that  he  would  not  bid  a 
higher  rent  than  the  ordinary  prudent  purchaser 
would  bid.  I  suppose  the  competition  would  be 
conducted  upon  tne  ordinary  commercial  prin- 
ciples, and  then  I  do  not  see  why  Owens  College 
fihould  be  rated  at  more  than  the  actual  value  of 
the  place,  or  why  it  shotild  be  rated  at  a  higher 
value  than  would  be  given  by  a  person  capable  of 
using  the  buildings  fois  purposes  to  which  they 
can  be  turned  without  structural  alteration. 
The  rent  which  would  be  given  by  such  pur- 
chaser would  probably  be  about  13002.  I  think 
that  the  (^^uestion  put  to  the  court  ought  to  be 
answered  m  the  affirmative,  and  that  the  gross 
estimated  rental ,  ought  to  be  reduced  to  1300Z., 
and  the  rateable  value  to  1083Z.  6a.  Sd.  I  do 
not  think  that  the  case  of  Beg.  v.  The  School 
Boa/rd  for  London  (55  L.  J.  33,  M.  C),  referred 
to  on  behalf  of  the  respondents,  is  in  point. 

Smith,  J. — ^The  Question  raised  by  this  case  is, 
whether  the  rateable  value    of  Owens    College, 
Manchester,  ought  to  be   10832.  6a.  Sd.  as  con- 
tended for  by  tne  appellants,  or  3285Z.  as  con- 
tended for  by  the  respondents.    We  have  not  at 
present  to  decide  the  point  whether  this  college 
ought  to  be  freed  from  rates  altogether,  as  not 
being  capable   of   beneficial    occupation.     But, 
admitting  it  be  capable  of  beneficial  occupation, 
how  is  the  amount  of  that  beneficial  occupation  to 
be  ascertained  P    The  proper  test  to  be  applied  in 
answering  that  question  is,  what  rent  a  hypo- 
thetical tenant  would  pay  from  year    to  year: 
(Mersey  Docks  t.  Gameron,  12  L.  T.  6ep.  N.  S.  643 ; 
11  H.  of  L.  Oas.  443.)    What  a  hypothetical  tenant 
would  give  has  always  been  the  test,  and  in  con- 
sidering what  he  would  be  likely  to  give,  the 
occupying  owner  must   always    be   taken  into 
account ;  that  was  decided  in  the  case  of  Beg,  v. 
The  School  Board  for  London  (55  L.  J.  33,  M.  C.) 
The  test  may  be  what  amount  of  reiit  the  occu- 
pying owner  would  be  willing  to  pav  from  year  to 
year.    Now  we  have  to  consider,  what  the  hypo- 
thetical tenant  of  Owens  College  would  Rive,  and, 
from  the  case,  it  is  clear  that  if  the  buildings  and 
the  land  on  which  they  stand  were  in  the  market 
to   be  let  from  year  to  year,  they  would   not 
command,  if  their  use  was  restricted  to  educa- 
tional purposes,  a  gross  rental  of  more  than  10002. 
per  annum.    If    let  for  any  purpose  to  which, 
without  considerable  structural  alterations,  they 
are  capable  of  being  turned,  they  would  not  let 
for  more  than  13001.  per   annum  gross  annual 
rental.    That  means  that  a  tenant,  including  the 
occupying  owner,  could  not  be  found  who  would 
give  more  than  10002.  or  13002.  per  annum  gross 
annual  rental,  according  as  the  premises  let  were 
restricted  to  be  used  for  educational  purposes  or 
not.    But  the  respondents  do  not  agree  with  this, 
and  they  say  that,  as  the  appellants,  if  they  were 
to  build  the  college  now,  would  have  to  spend 
at  least  76,0002.  in  erecting  the  buildings,  they 
must  be  taken  to  be  ready  to  pay  a  gross  annual 
rental  of  38331.,  being  4   p^r  ce#t.  upon  the 


capital  which,  at  the  lowest  computation,  would 
have    to    be   expended.     The   test,  however,  is 
not  the  amount    of   capital    expended    on   tlie 
buildings,  but  what  the  occupying  owner  would 
give.    It  is  no  test  to  take  the  gross  annual  value 
of  the  buildings  at  4  per  cent,  upon  the  lowest 
cost  for  which  they  could  be  provided.    There  is 
no  doubt  that  the  occupying  owner  must  always 
be  taken  into  account  in  estimating  the  rateable 
value  of  buildings  ;  but  all  the  cases  stop  short  at 
saying  that  it  is  a  test  to  take  4  pet*  cent  upon  the 
cost    of    building    as    the    gross    annual  value. 
Interest  on  capital  expended  is  no  test  at  aiL 
although  the  amount  of  capital  expended  may  be 
given  in  evidence  before  tne  magistrates.    I  am 
therefore  of  opinion  that,  inasmuch  as  it  is  found 
that  13002.  would  be  the  gross  annual  rental  of 
the  building,  if  let  for  any  purpose  which  would 
not  require  considerable   structural   alterations, 
the  rateable  value  of  Owens  College  should  be 
10832.  6a.  Sd.,  and  therefore  this  appeal  must  be 

^^^^^'  Appeal  dOou^ed. 

Solicitors  for  the  appellants.  Bower,  Cotton,  and 
Bower,  for  Aston  and  Harwood,  Manchester. 

Solicitors  for  the  respondents,  Hopwood  and 
Sons. 


Monday,  Dee.  6,  1886. 

(Before  Denman  and  Hawkins,  JJ.) 

Nicholson  v.  The  Assessment  Committee  of  the 

HoLBORN  Union,  (a) 

Bating  —  Poor  rate  —  Ocewpa^ion  —  Middlesex 
SessiofhS  House — Buildings  used  for  pvhlie  pur- 
poses. 

By  an  Act  passed  in  1777  (18  Oeo.  3,  c.  67),  com^ 
missioner^  were  appointed  for  building  a  new 
Sessions  House,  witli  all  necessa/ry  aceommodaium, 
for  which  purpose  they  were  empowered  to  pur- 
choAC  apiece  of  ground  which  would  form  a  con- 
venient site  for  the  buildings.  Such  Sestions 
House  was  not  to  be  raied  or  assessed  at  a  hiffksr 
rate  or  oMeesment  than  the  piece  of  ground  so 
purchased,  and  the  buildings  thereon,  ifa^iy,  were 
raied  or  assessed  in  1777,  at  which  daie  ike 
assessment  was  ai  a  gross  value  of  135Z.,  and  a 
rateable  value  of  1132. 

In  1877  adjoining  land  was  conveyed  to  the  tue  ef 
the  derk  ofthepeoM  and  his  stuxessors  for  ever, 
in  trust  for  county  purposes,  and  the  justices 
erected  thereon  additions  and  enlargemente  to  ike 
Sessions  House. 

From  the  time  when  the  original  buHdinga  had  been 
erected,  the  rate  had  been  paid  al  the  oMe^ameni 
of  1777,  but  after  the  enlargement  of  the  premises 
in  1879,  the  assessment  was  raised  to  a  gross 
val/ue  of  6102.  cmd  a  rateable  value  of  609L 

It  was  found  upon  the  case  that  the  whole  qfike 
Sessions  Hitmae,  including  the  additums  amd 
enlargements,  was  occupied  and  used  solekf  for 
the  administration  of  justice  and  the  discharge^  o^ 
the  public  business  of  the  county.  An  ojfieiak 
cowneded  with  the  business  of  the  s^ssums, 
occupied  certain  rooms  in  the  buHding^  amd 
resided  there  with  his  family. 

Held  {allowing  the  appeal),  that  the  justices 
not  liable  to  be  assessed  to  the  poor  rate  in 
of  the  premises  in  question,  which  were 
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wid  ihcU  the  COM  earns  vnthin  the  principle  of  the 
decuion  in  Coomber  v.  The  Jastices  of  the 
County  of  Berks  (50  L.  T.  Eep,  N,  8.  406 ;  9 
App,  Cos,  61). 
Held,  also,  thai  neither  the  provieions  of  the  Act  of 
1777,  nor  the  faxt  th-cU  the  rede  had  for  many 
years  been  paid  cU  the  valuation  named  in  that 
Ad,  debarred  the  justices  fr&m  contesting  the 
rateahUity, 

Special  case  stated  parsuant  to  sect.  40  of  the 
Valuation  (Metropolis)  Act  1869,  by  order  of 
Field,  J. 

1.  This  is  an  appeal  hj  the  clerk  of  the  peace 
on  behalf  of  the  justices  for  the  connty  of 
Middlesex  against  the  assessment  of  the  Sessions 
House,  situate  at  Clerkenwell  -  sreen,  within 
the  metropolis,  as  defined  by  the  Valuation 
(Metropolis)  Ast  1869,  and  comprised  in  the 
valuation  list  for  the  parish  of  St.  James  and 
St.  John,  Clerkenwell,  as  approved  by  the  respon- 
dents, who  are,  by  virtue  of  the  said  Act,  the 
assessment  committee,  having  jurisdiction  in 
that  behalf. 

2.  By  an  Act  18  Greo.  3,  c.  67,  it  was,  amongst 
other  thiDgs,  provided  that  from  and  imme- 
diately after  the  passing  of  that  Act  such  persons 
as  for  the  time  being  should  be  in  the  commission 
of  the  peace  for  the  county  of  Middlesex  should 
be  and  were  thereby  constituted  commissioners 
for  building  a  new  sessions  house  for  the  said 
county,  for  which  purpose  they  were  empowered 
to  purchase  such  one  or  more  piece  or  pieces  of 

^  ^und  as  they  or  any  seven  of  them  should 
judge  to  be  a  convenient  site  for  such  new 
session  house. 

3.  The  said  Act  further  provided  that  it  should 
be  lawful  for  the  said  commissioners,  or  any  seven 
of  them. 

To  oanse  a  new  sessions  house,  with  all  proper  and 
neooRsary  apartments  and  offices,  to  be  erected  on  such 
piece  or  pieces  of  ground  for  the  use  of  tiie  said  county 
of  Middlesex,  and  for  other  good  and  necessary  purposes 
for  the  better  perfonnanoe  of  the  King's  service  in  the 
said  county ;  as  also  to  fit  up  and  provide  for  all  neces- 
sary aooommodationa  the  same  session  house  in  a  suit- 
able manner,  and  to  contract  and  agree  with  any  person 
or  persons  for  the  building,  fitting  up,  and  providing 
with  all  necessary  aooommodations  such  new  house  as 
to  them,  the  said  commisionerB,  or  any  seven  of  them, 
should  from  time  to  time  seem  meet ;  which  new  session 
house,  so  to  be  erected  in  manner  aforesaid,  with  its 
appurtenances,  should  not  be  rated  or  assessed  for  or 
towards  the  payment  of  the  sewers  tax,  land  tax,  or  any 
public,  parochial,  or  other  rate  or  tax  whatsoever, 
assessed  or  to  be  aasessed  by  authority  of  Parliament 
or  otherwise  howsoever,  at  or  for  a  higher  rate  or 
assessment  than  what  the  piece  or  pieces  of  ground  and 
buildings  (if  any)  thereon,  to  be  purchased  for  the 
erection  of  such  new  session  house,  was  or  were  rated 
or  assessed,  or  did  pay  to  such  several  rates  or  taxes  in 
the  year  1777. 

4.  In  pursuance  of  the  powers  of  the  said  Act 
land  was  purchased  by  the  said  commissioners  at 
Clerkenwell-green,  and  a  sessions  house  erected 
thereon.  The  assessment  in  the  year  1777  of  the 
land  so  purchased  to  the  several  rates  and  taxes 
mentioned  in  the  said  Act  was  as  follows :  Gross 
value  135/. ;  rateable  value  1132. 

5.  The  accommodation  afforded  b^  the  said 
Sessions  House  having  in  course  of  time  become 
inadequate  for  the  public  business  of  the  county, 
the  justices  entered  into  negotiations  with  the 
Metropolitan  Board  of  Works  for  the  acquisition 
of  additional  land  with  a  view  to  the  enlargement 
of  the  buildings.      By  the  Metropolitan  Board 
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of  Works  (Various  Powers)  Act  1876,  s.  27, 
the  said  board  were  authorised  to  grant  for 
and  to  the  use  of  the  justices  certain  land 
therein  described  adjoining  the  Sessions  House, 
and  it  was  provided  that  the  said  land  should 
vest  in  the  oodv,  or  officer,  or  person  in  whom 
the  Sessions  House  was  vested,  and  should 
go  along  with  and  be  deemed 'part  of  the  appur- 
tenances of  the  Sessions  House.  Sect.  28  of  the 
said  Act,  so  far  as  the  section  is  material  to  this 
special  case,  provided  that 

Notwithstanding  anything  in  sect.  12  of  the  Metro- 
politan Street  Improvement  Act  1872,  it  shall  not  be 
obligatory  on  the  hoard  to  throw  into  the  new  street  in 
Clerkenwell  such  parts  of  the  properties  therein  men- 
tioned as  are  as  aforesaid  on  the  said  deposited  plans, 
but  the  board  may  sell  and  convey  the  same  to  or  for 
the  use  of  the  justioes  of  the  peace  for  the  county  of 
Middlesex  for  the  purposes  of  the  said  county  at  a  price 
to  be  agreed  on  between  the  board  and  the  jnstices,  or 
in  default  of  agreement  to  be  settled  by  arbitration  in 
manner  provided  by  the  Lands  Clauses  Consolidation 
Act  1845  and  Acts  amending  the  same,  and  the  justices 
may  pay  to  the  board  the  price  agreed  on  or  settled  by 
arbitration  as  aforesaid  out  of  the  county  rates  of  the 
county  of  Middlesex,  and  may  mortgage  the  county 
rates  of  the  said  county  for  the  purpose  of  raising  the 
price  BO  agreed  upon  or  settled  by  arbitration  as  fore- 
said, and  ma^  appropriate  and  use  the  land  when  con- 
veyed for  building  purposes. 

6.  In  pursuance  of  the  said  sections  land  was 
on  the  5th  Oct.  1877  appropriated  and  granted 
and  conveyed  by  the  said  board  to  the  use  of  the 
clerk  of  the  peace  for  the  said  county  (being  the 
officer  in  whom  the  Sessions  House  was  vested) 
and  his  successors  for  ever,  in  trust  for  the  pur- 
poses of  the  county,  and  as  to  so  much  of  the 
said  land  as  was  conveyed  under  the  power  given 
to  the  said  board  by  the  said  27th  sect?on,  so  that 
the  said  land  might  go  along  with  and  be  deemed 

Skrt  of  the  appurtenances  of  the  said  Sessions 
ouse. 

7.  Upon  the  land  so  conveyed  in  pursuance  of 
the  said  sections  the  justices  erected  additions 
and  enlargements  to  the  Sessions  House. 

8.  The  whole  of  the  Sessions  House,  includinff 
the  said  additions  and  enlargements,  is  occupied 
and  used  by  the  justioes,  their  officers,  clerks, 
and  servants,  solely  and  exclusively  for  the  admi- 
nistration of  justice,  the  performance  of  the 
Queen's  service,  and  the  discharge  of  the  public 
business  of  the  county. 

9.  Certain  rooms  in  the  Sessions  House  are  and 
have  been  for  many  years  assigned  by  the  justices 
to  a  joint  clerk  of  committees  to  the  justices  and 
keeper  of  the  Sessions  House.  As  keeper  of  the 
Sessions  House  he  is  obliged  to  reside  on  the 
premises,  and  occupies  by  himself  and  his  family 
(in  addition  to  two  offices)  a  sitting  room  and 
six  bedrooms. 

10.  The  aotiuG:  joint  clerk  of  committees  to  the 
justices  is  permitted  by  the  jastices  to  occupy  in 
the  Sessions  House  an  office  in  which  to  discharge 
his  duties  as  such  clerk. 

11.  The  justices  do  not  receive  from  the  said 
keeper  or  acting  joint  clerk,  in  respect  of  their 
said  occupation,  any  rent  or  other  consideration 
beyond  the  performance  of  the  duties  of  their 
respective  offices. 

12.  From  and  after  the  erection  of  the  Sessions 
House  until  the  year  1879,  the  assessment  thereof 
for  the  poor  rate  and  for  other  purposes  was  after 
the  same  rate  at  which  the  ground  whereon  the 
Sessions  House  was  erected,  was  assessed  in  the 
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year  1777,  namely,  gross  value  1851.;  rateable 
yalae  1132.  In  toe  year  1879,  by  a  provisional 
yalnation  list,  made  nnder  the  Yaluation  (Metro- 
polis) Act  1869,  the  assessment  was  increased  in 
respect  of  the  additions  and  enlargement  to  the 
Sessions  House  which  had  been  made  to  gross 
value  800Z.;  rateable  value  6672.  The  justices 
objected  before  the  assessment  committee  to  the 
increased  assessment,  who  reduced  the  amounts  to 
the  following  sums :  namely,  gross  value  4652. ; 
rateable  value  3882.  These  figures  were  made 
up  by  adding  to  the  old  assessment  of  1777,  in 
respect  of  the  said  additions  and  enlargements 
8302.  to  the  ^oss  value,  and  2752.  to  the  rateable 
value.  The  justices  did  not  appeal  to  the  asseas- 
ment  sessions. 

13.  On  the  1st  June  1885  notice  was  served  on 
the  clerk  of  the  peace  by  the  overseers  that,  in 
the  new  valuation  list  prepared  pursuant  to 
the  Valuation  (Metropolis)  Act  1869  for  the 
parish  of  St.  James  and  St.  John,  Glerkenwell, 
the  gross  value  and  the  rateable  value  of  the 
Sessions  House  were  respectively  assessed  at 
6(X)2.  and  5002. 

14.  Notice  of  objection  to  the  said  assessment 
was  duly  given  by  the  appellant  on  behalf  of  the 
justices  to  the  respondents,  the  assessment  com- 
mittee for  the  Holborn  IJnion,  within  whose 
district  the  Sessions  House  is  situated. 

15.  The  objection  of  the  justices  had  been  con- 
sidered, but  not  finally  decided  by  the  respon- 
dents at  the  time  wnen,  in  pursuance  of  the 
Valuation  (Metropolis)  Act  1869  and  the  Acts 
incorporated  therewith,  it  became  necessary  to 
deposit  or  redeposit  the  said  valuation  list.  The 
respondents  accordingly,  in  order  to  afford  an 
opportunity  for  a  furtner  consideration  of  the 
matter,  incre^ised  the  assessment  of  the  Sessions 
House  to  a  gross  value  of  6102.,  and  a  rateable 
value  of  509?.,  and  the  said  list  was  redeposited 
with  the  assessment  so  increased.  The  appellant 
thereupon,  on  behalf  of  the  justices,  duly  gave 
notice  of  objection  to  the  said  assessment,  on  the 
ground  that  the  Sessions  House  was  not  rateable 
property  within  the  meaning  of  the  Valuation 
(Metropolis)  Act  1869,  and  on  the  further  ground 
that,  if  rateable  at  all,  the  said  premises  could 
not  be  lawfully  assessed  at  a  higher  rate  than 
the  assessment  of  1777.  The  respondents  on  the 
27th  Oct.  1885  confirmed  the  assessment  of  6102. 
and  5002.  respectively,  and  the  valuation  list  as 
finally  approved  by  the  respondents  was  duly  sent 
to  the  overseers. 

16.  The  appellant,  on  behalf  of  the  said  justices, 
and  in  pursuance  of  sect.  32  of  the  Valuation 
(Metropolis)  Act  1869,  has  appealed  against  the 
decision  of  the  respondents  to  the  Court  of 
General  Assessment  Sessions,  and  the  notice  of 
appeal  and  the  recognisance  prescribed  by  the 
said  Act  and  by  the  orders  made  thereunder  have 
been  duly  served  and  entered  into  by  the  appel- 
lant. The  corrections  which  the  appellant  desires 
to  have  made  on  the  said  valuation  list,  as  stated 
in  his  notice  of  appeal,  are  as  follows,  namely, 
that  the  hereditament  being  the  Sessions  House 
at  Clerkenwell-green,  be  eliminated  from  the  said 
yaluation  list,  on  the  ground  that  the  same  does 
not  come  within  the  description  of  "rateable 
property,"  the  subject  of  the  Valuation  (Metro- 
pjlis)  Act  1869;  and  further,  that  if  the  said 
Sessions  House  be  held  to  be  liable  to  assessment, 
the  gross  and  rateable  values  thereof  ought  to 


be  reduced  to  the  amount  of  1352.   and  1131. 
respectively. 

17.  After  the  said  notice  of  appeal  had  been 
given,  it  was  ordered  by  Field,  J.,  oy  consent  of 
the  parties  and  in  pursuance  of  sect.  40  of  the 
Valuation  (Metropolis)  Act  1869,  that  this  special 
case  be  stated  for  the  opinion  of  the  Queen's 
Bench  Division  of  the  Hign  Court  of  Justice. 

18.  Either  party  was  to  be  at  liberty  to  r^fer  to 
any  of  the  aoove-mentioned  Acts,  conveyanoes, 
or  other  documents  as  part  of  this  case. 

The  questions  for  the  opinion  of  the  conrt 
were: 

1.  Whether  the  said  Sessions  House  came  within 
the  description  of  rateable  property,  the  subject 
of  the  Valuation  (Metropolis)  Act  1869. 

2.  Whether,  if  rateable,  the  said  Sessions  Hmue 
could  be  lawfully  rated  at  a  higher  assessment 
than  a  gross  value  of  1352.  and  a  rateable  value  of 
1132. 

B.  8,  Wright  for  the  appellant. — ^It  is  submitted 
that  the  Sessions  House,  oeing  occupied  and  used 
solely  and  exclusively  for  the  administration  of 
justice,  the  performance  of  the  Queen's  aervice, 
and  the  discharge  of  the  public  business  of  the 
county,  ought  to  be  entirely  exempt  from  assess- 
ment to  the  poor  rate.  To  make  premises  such 
as  those  in  question  rateable  at  all,  there  must  be 
some  person  residing  there,  and  having  such  an 
occupation  as  would  make  him  liable  to  the  poor 
rate  in  respect  therof : 

Beg.  V.  The  Justicee  of  Worcesterehire,  11  A.  &  £.  57; 
Hodgeon  v*  The  Local  Board  of  HeciUh  of  CarUOe^ 
8  £.  &  Bl.  116. 

In  Coomber  v.  The  Juaiiee8  af  the  County  qf  Barh 
(50  L.  T.  Rep.  N.  S.  405 ;  9  App.  Cas.  61),  the 
justices,  in  the  exercise  of  statutory  powers, 
erected  assize  courts,  with  the  usual  offices,  and 
accommodation  for  constables  living  there,  and  for 
prisoners.  The  buildings  formed  one  block,  and 
were  used  for  public  purposes  and  for  the  adminis- 
tration of  justice,  and  no  rent  or  profit  was 
received  or  made  in  respect  of  the  buildings,  or 
any  part  of  them,  and  there  it  was  held  that 
income  tax  was  not  pajjrable  in  respect  of  the 
buildings.  It  is  submitted  that  precisely  the 
same  principle  applies  here,  and  that  the  decision 
of  the  House  of  Lords  in  that  case  is  conchiBive 
here  in  favour  of  the  appellant.  A  public  officer, 
employed  by  the  Crown  in  the  public  service, 
occupying  premises  belonging  to  the  Crown  for 
the  purpose  of  performing  such  service,  is  not 
rateable  to  the  poor  rate  in  respect  of  such  oocn- 
pation,  although  it  constitutes  part  of  the  emolu- 
ment of  his  office;  reasonable  accommodation 
for  his  family  will  not  affect  such  exemption : 
Beg.  V.  StevoaH,  8  E.  &  Bl.  360 ;  27  L.  J.  81,  M.  C. 

The  rule  has  been  dearly  laid  down  by  Black- 
bum,  J.  that  where  property  is  occupied  for  the 
purposes  of  the  government  of  tbe  countir,  in- 
cluding under  that  head  the  police,  and  the 
administration  of  justice,  no  one  is  rateable  in 
respect  of  such  occupation.  And  this  appUes  also 
to  property  occupied  by  local  police,  to  county 
buildings  occupied  for  the  assizes  and  for  the 
judges'  lodgings,  or  occupied  as  a  County  Oouit, 
or  v)T  a  gam : 

Mereey  Docks  v.  Cameron,  12  L.  T.  Bep.  N.  8. 648; 
11  H.  of  L.  Cas.  464,  465 ;  85  L.  J.  10,  M.  C. 

That  rule  has  also  been  adopted  by  Lord  Watson 
in  his  judgment  in  Goomber  v.  The  Juetice*  of  d^ 
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County  of  Berks  (50  L.  T.  Rep.  N.  S.  405 ;  9  App. 
Cas.  61.)  For  the  parposes  of  rating,  public 
bnsinefls  of  the  county  is  equivalent  to  the  business 
of  the  Crown.  In  any  case  it  is  submitted  that 
ihe  statute  of  18  Geo.  3,  c.  67,  limits  the  assess- 
ment to  the  amounts  therein  specified. 

Poland  (Castle  with  him),  for  the  respondents. 
'This  case  is  distinguishable  from  those  cited  by 
the  other  side,  because  the  Sessions  House  in 
question  is  used  for  the  discharge  of  public  busi- 
ness, which  places  it  in  the  same  position  as  that 
occupied  by*  municipal  buildings.  It  is  true  that 
certain  Crown  property  is  not  rateable,  and  the 
reason  of  such  exemption  appears  to  be  that  the 
Grown  is  not  mentioned  in  the  Act  for  the  Belief 
of  the  Poor,  43  Eliz.  c.  2.  But  such  exemption,  it 
18  submitted,  applies  only  to  what  is  strictly 
speaking  Crown  property.  The  occupation  by 
the  keeper  of  the  Sessions  House  and  his  family  is 
a  benencial  occupation,  which  is  taken  into  con- 
sideration in  fixmg  his  salary.  The  true  con- 
struction of  18  G^.  3,  c.  67,  is  that  a  parlia- 
mentary contract  has  been  made  to  the  effect  that 
the  Sessions  House  is  to  be  rateable.  The 
amounts  therein  specified  relate  to  the  Sessions 
House  built  in  accordance  with  that  statute,  but 
the  limit  named  does  not  apply  to  additional  land 
since  taken  over  and  built  upon.  Such  additions 
are  rateable  to  the  full  y^ue. 

The  following  cases  were  cited  and  referred  to : 

Beg,  T.  The  Overseerg  of  Manchester,  3  E.  &  Bl.  836 ; 

&  L.  J.  48,  M.  C. ; 
Beg.  ▼.  The  Qovemors  of  the  Fowidiing  Hospital, 

&L.T.Bep.N.  S.562;  L.  Bep.  7  Q.  B.  83. 

R.  8.  Wright,  in  reply. 

DsNUAN,  J. — ^After  hearing  the  argument  in 
this  case,  in  which  Mr.  Wright  very  clearly 
brought  before  us  all  the  authority  which  can  be 
considered  closely  to  bear  upon  the  questions 
raised  by  the  case,  and  in  which  we  have  also  had 
the  advantage  of  hearing  all  that  the  ingenuity  of 
Mr.  Poland  can  suggest  on  the  other  side,  it 
appears  to  us  that  it  is  impossible  to  distinguish 
this  case  in  principle  from  the  authority  relied  on 
by  the  appellant,  namely,  the  case  of  Ooomber  v. 
The  Juattcea  of  the  County  of  Berke  (ubi  eitp,).  In 
that  case,  as  reported  in  9  Q.  B.  Div.  17,  when  it 
first  came  before  the  Divisional  Court,  it  appears 
that  the  question  was  whether  the  buildings  in 
which  the  assizes  are  held  at  Beading,  for  the 
countj[  of  Berkshire,  with  the  surroundingaccom- 
modation,  were  rateable  buildings.  Without 
^ing  minutely  into  the  description  of  the  build- 
ings there,  the  case  states,  amongst  other  things, 
that  there  was  a  resident  constable  there,  wno 
was  the  keeper  of  the  hall,  and  it  appears  from 
that  and  other  cases,  that  it  does  not  matter  that 
such  person  living  there  should  be  a  married  man 
with  a  family,  umess  the  occupation  were  more 
than  could  reasonably  be  expect^  for  the  proper 
accommodation  of  tne  person  who  occupies  the 
place  for  the  purposes  lor  which  he  is  resident 
there,  if  the  occupation  is  such  as  in  substance,  in 
other  respects,  comes  within  the  exemption  from 
rateability  which  applies  to  buildings  generally, 
which  are  in  accordance  with  the  description  of 
such  buildings  as  are  in  question  in  the  present 
case.  In  Coomber  v.  The  Jueticee  of  the  County  of 
Berke  {tdn  eup,)  it  was  found  that  the  use  of  the 
buildiiigs  Was  solely  official,  and  it  was  also  found 
and  stated  when  the  case  was  in  the  Court  of 


Appeal,  that  the  eround  of  the  decision  was  that, 
although  the  buildings  were  not  Crown  property 
in  the  fullest  and  strictest  sense  of  the  words, 
still  it  was  property  which  was  in  the  nature  of 
Crown  property,  because  it  was  occupied  solely, 
for  all  practical  and  for  all  substantial  purposes, 
for  public  services  in  connection  with  the  govern- 
ment of  the  country,  as  much  as  if  it  h«S  been 
solely  and  entirely  occupied  for  the  administra- 
tion of  justice.  In  the  House  of  Lords,  Lord 
Blackburn  went  very  fully  and  very  exhaustively 
through  the  cases  on  the  subject,  and  he  intimated 
doubts,  or  what  amounted  nearly  to  doubts,  if 
not  quite,  whether  it  might  not  have  been  an  open 
question,  capable  of  further  and  closer  argument, 
whether  sucn  buildings  as  county  halls  occupied 
for  the  purposes  of  the  assizes,  and  for  other 
kindred  purposes,  would  have  been  within  the 
exemption  but  for  a  series  of  decisions  which  had 
held  that  property  of  that  nature  and  analogous 
to  it,  was  property  practically  within  the  rule  that 
Crown  property  was  not  to  be  rated.  He  held,  in 
substance,  that  where  a  duty  was  cast  upon  the 
county  in  aid  of  the  general  government  of  the 
country  through  the  justices,  such  buildings  were 
property  which  was  occupied  for  the  business  of 
the  justices  keeping  the  peace  of  the  county,  and 
doing  their  duty  in  the  county  in  aid  of  the 
general* business  of  the  country;  he  held  that 
such  buildings  as  those  were  exempt  from  being 
rated  to  the  poor  rate.  The  judgments  of  Lords 
Watson  and  Bramwell  are  entirely  in  accordance 
with  that  of  Lord  Blackburn,  although  perhaps 
they  do  not  go  so  far  in  expressing  &nj  doubt  as 
to  the  law  upon  the  subject.  The  principle,  as 
expressed  by  Lord  Bramwell,  is  that  the  buildings 
were  occupied  in  respect  of  public  functions.  Now, 
that  might  possibly  be  too  large  a  description  with 
reference  to  some  conceivable  function  of  the 
justices,  but  I  fail  to  find  that,  under  the  general 
statement  which  we  have  in  this  case,  namely, 
that  this  Sessions  House  is  occupied  and  used  hj 
the  justices  in  the  discharge  of  the  public  busi- 
ness of  the  county,  the  case  as  statea  goes  at  all 
beyond  the  case  in  which  it  was  held  by  so  many 
learned  judges  that  the  exemption  from  rate- 
ability  applied.  The  justices  of  the  peace  have 
many  functions  which  they  have  derived  from  the 
earliest  times,  and  their  main  function  is  the 
preservation  of  the  peace  of  the  county.  Many 
other  important  duties  have  been  imposed  on 
them  from  time  to  time,  and  I  do  not  think  it  is 
goino;  too  far  to  say  that,  in  the  absence  of  any 
peculiarity,  all  the  duties  performed  by  justices 
of  a  county  would  come  within  the  definition  of 
duties  performed  by  the  justices  of  the  county  as 
part  of  and  in  aid  of  the  general  government  of 
the  country.  Supposing  this  question  had  arisen 
upon  the  original  valuation  of  tne  Sessions  House, 
with  the  same  duties  discharged  in  it  as  are  dis- 
charged there  now,  and  it  being  used  for  the  same 
purposes,  I  think  it  would  be  impossible  to  dis- 
tinguish it  from  the  case  of  Cooniber  v.  Tlie  Justices 
of  die  Cowniy  of  Berks  {uhi  swpJ),  In  the  case  of 
Ueg,  v.  Stewart  {ubi  sup.)  it  was  decided  that  the 
mere  fact  that  an  official  resides  with  his  family  on 
premises  of  this  class  will  not  render  the  premises 
rateable  for  that  reason  alone,  if  they  would  have 
been  otherwise  exempt.  It  was  also  there  held, 
and,  in  my  opinion,  neld  rightly,  that  the  court 
will  not  be  nice  to  pick  out  any  very  trifling  cir- 
cumstance in  the  case  which  might  give  grounds 
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for  a  rate  of  a  farthing,  or  a  shilling,  or  a  very 
small  sum  snch  as  that,  where  the  building  in 
question  is  substantially  a  public  one,  used  for 
public  purposes,  and  in  aid  of  the  general  govern- 
ment of  the  country.  A  furth^^r  question  has  been 
raised  upon  this  case,  namely,  how  far  the 
oziginal  Act,  passed  in  1777  (18  Greo.  3,  c.  67),  which 
authorised  the  purchase  of  the  land  for, 
and  the  ^erection  thereon  of  the  original  Sessions 
House,  was  to  be  considered  as  limiting  not  only 
the  rate  thereby  imposed,  but  further,  as  going 
beyond  that  ana  fixing  it  for  future  time.  I  may 
say  at  once,  that  if  I  thought  the  amount  of  the 
rate  was  fixed  by  that  Act  at  all,  I  should  be 
entirely  with  Mr.  Poland  in  his  argument  that, 
since  alterations  and  enlargements  have  been 
made,  and  the  buildings  have  been  added  to  on 
cn^und  since  acquired,  the  original  statutory 
limitation  would  not  apply  to  the  newly  existing 
state  of  thin^.  But  inasmuch  as,  according  to 
the  now  existing  state  of  things,  the  whole  of  the 
premises  are  occupied  for  purposes  which  make 
the  whole  of  them  exempt,  supposing  the  question 
now  arose  for  the  first  time,  and  that  there  had 
been  no  original  Sessions  House  there  at  all,  I 
should  not  think  that  the  clause  providing  that 
the  Sessions  House  was  not  to  be  asseaaea  at  a 
higher  rate  than  its  then  value  would  preclude 
the  justices,  who  now  object  to  the  rate,  from 
coming  forward  and  contending  that,  as  the 
premises  are  not  rateable  at  all,  they  have  good 
ground  for  appealing  against  the  assessment 
sdtogether.  In  my  opinion  the  Sessions  House  is 
not  in  its  nature  a  building  which  should  be 
assessed  to  the  poor  rate  at  all,  and  therefore  this 
appeal  must  be  allowed.  I  think,  upon  the  whole, 
that  this  case  cannot  be  distinguished  from  the 
principle  laid  down  in  that  of  Goomber  v.  The 
Justices  of  the  Cou/nty  of  Berha  (tibi  sup.).  No  cir- 
cumstances are  stated  or  brought  forward  which 
would  take  it  out  of  the  general  rule  as  laid  down 
in  that  case.  Therefore  I  think  we  ought  to  act 
upon  that  decision  and  follow  it,  and  give  our 
judgment  in  favour  of  the  appellant. 

Hawkins,  J. — ^I  am  also  of  opinion  that  the 
Middlesex  Sessions  House,  with  the  additions  to 
it,  does  not  come  within  the  description  of  rate- 
able property,  the  subject  of  the  Valuation 
(Metropolis)  Act  1869,  under  which  the  question 
is  put.  I  cannot,  for  my  own  part,  distmguish 
the  case  from  the  authorities  which  have  been 
cited,  and,  being  bound  by  those  authorities,  I  do 
not  think  it  necepsary  to  add  much  to  mv  brother 
Denman's  judgment.  Mr.  Poland,  on  behalf  of 
the  respondents,  endeavoured  to  establish,  with  the 
aid  of  the  statnte  of  1777,  that  it  must  be  taken 
that  substantial^  it  was  enacted  by  that  Act  that 
henceforth  the  Sessions  House  .should  be  rateable 
to  the  extent  of  1352.  as  gross  value,  and  113Z.  as 
rateable  value ;  but  I  cannot  accept  that  view  of 
the  statute.  I  take  the  meaning  of  that  statute 
simply  to  be  that,  if  the  new  Sessions  House,  when 
built  and  occupied,  should  become  liable  to  be 
assessed  to  the  rate  for  the  relief  of  the  poor, 
it  should  be  assessed ;  but  in  that  case  the  assess- 
ment should  not  exceed  the  sum  of  1352.  as  gross 
value,  that  being  the  amount  at  which  the  pre- 
mises which  occupied  the  site  on  which  the 
original  Sessions  House  was  built  were  at  that 
time  assessed.  Then,  with  regard  to  the  additions 
to  the  old  Sessions  House,  I  ami  of  opinion  that 
they  stand  altogether  unadSected  by  the  previous 


statute.  It  seems  to  me  to  be  clear  that  if  the 
Sessions  House  itself  were  rateable,  its  rateable 
value  would  not  be  limited,  so  far  as  regards  the 
additions  to  it,  to  the  sum  of  135Z.  I  think  that 
in  that  case  the  assessment  in  respect  of  the 
additional  buildings  would  be  treated,  as  br 
as  practicable,  separately  and  apart  from  the 
original  structure.  If  the  new  part  was  assessable 
at  all,  then  the  whole  building  would  be  assessed 
at  the  sum  of  135Z.,  or  some  lesser  amount,  plus 
the  rateable  value  of  the  new  part.  But  I  think, 
for  the  reasons  given  in  the  cases  ^hich  have 
been  cited,  that  the  premises  are  altogether 
exempt  from  assessment,  and  our  judgment  must 
therefore  be  for  the  appellant,    ^^p^  ofloiwi 

Solicitor  for  the  appellant,  Sir  B,  Nicholson. 
Solicitor  for  the  respondents,  E.  W.  James. 


CBOWV    CASB8    SE8BBYBD. 

Saturday,  Dec.  11, 1886. 

(Before  Lord  Colekidgs,  CJ,,  Dbkkak,  Hawkus, 
Stsphxn,  and  Day,  JJ.) 

Reg.  v.  Hadfield.  (a) 

Perjuru — Evidence  true  as  to  one  occasion  aUri- 
buted  to  another  occasion  —  Materiality  —  8^- 
dency  of  indictment — Seizure  of  unsound  foot— 
Publtc  HeaUh  Act  1875,  ss.  116, 117.  263. 

J7.,  an  inspector  of  nuisances  for  the  borough  ofS., 
was  convicted  c^  perjury  on  an  indictment  whUk 
dUeged  thai,  upon  the  hearing  of  a/n  if^ormaium 
against  0.  for  eaoposvng  for  sale  a  nuwhet  of 
rabbits  whidi  toere  unfit  for  the  food  of  man,  con- 
trary to  the  Public  HeaUh  Act  1875,  it  was  a 
material  question  whether  H.  had  duly  inspected 
and  examined  the  carcases  of  the  raibits,  and 
whether  such  carcases  had  cmpeared  to  him  to  he 
unfit  for  the  food  of  man  before  and  at  the  time 
when  he  seized  the  same  under  the  provisions  of 
the  Public  Health  Act.  The  indietmeni  then 
alleged  that  H.  falsely  swore  (amongst  o^ter 
things)  that  he  had  examined  critically  every 
rahi^,  and  set  otU  the  evidence  giving  the  det€uU 
of  suvh  examinations  and  further  alleged  that 
H.  did  not  in  truth  examine  the  raJ>bits  in  the 
manner  sworn.  It  appeared  that  upon  two  occa- 
sions subsequently  to  tne  time  of  seizure,  when  A« 
had  merely  maie  a  cursory  examination,  sv^ 
dent,  however,  to  entitle  him  to  seize  the  rabhSts, 
he  had  examined  them  as  he  had  sworn  he  had. 
It  oUso  appeared  that,  at  the  time  of  the  seisure, 
the  rahbUs  were,  in  fact,  unfit  for  the  food  of 


Eeld,  thai,  as  the  indictment  did  not  aUeae  that  ike 
evidence  was  given  with  reference  to  the  time  of 
seizure,  and  since  the  evidence,  tf  taken  with 
reference  to  the  other  occasions  upon  which  exami- 
nations were  madti,  was  perfecUy  true,  aU  the 
allegations  might  be  true  without  H.  housing 
sworn  falsely,  and  that,  ther^ore,  no  offence  wot 
disclosed  upon  the  indi(kmsnt. 

Casb  reserved  by  Wills,  J.  upon  the  trial  of  an 
indictment  for  perjury  at  the  Leeds  Spring 
Assizes  1886,  which  stated  the  following  foots  .-^ 
The  defendant  was  an  inspector  of  nuiBancee 
for  the  borough  of  Sheffield. 

(a)  Beportad  by  B.  Ouhninqham  Glkr,  Esq.,  BazTlstar'«l4AV. 
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On  the  20th  Feb.  1886  a  person  named  Grayson 
exposed  for  sale  in  tho  market  at  Sheffield  forty- 
six  dead  rabbits  intended  for  the  food  of  man. 

They  were  diseased,  unsound,  and  unwhole- 
some and  unfit  for  the  food  of  man. 

The  defendant  looked  at  them,  and  seeing  that 
they  were  unfit  for  human  food  seized  them 
under  the  powers  of  the  Public  Health  Act  1876, 
8. 116. 

On  the  same  evening,  after  their  removal  to 
the  premises  of  the  corporation,  he  examined 
them  minutely  in  company  with  an  ex-inspector 
of  nuisances  named  Wood,  and  the  next  day^  the 
2l8t,  he  examined  them  again  minutely,  one  by 
one,  in  company  with  Dr.  White,  the  medical 
officer  of  hedth. 

On  the  22nd  he  applied  to  a  magistrate  to  deal 
with  them  according  to  the  provisious  of  sect.  116, 
and  the  ma^strate  condenmed  them  and  ordered 
them  to  be  destroyed.  ^ 

On  the  12th  March  1886  the  defendant  took  out 
a  summons  against  Grayson  under  sect.  117. 
(The  material  portions  of  the  summons  recited  in 
the  indictment  were  here  set  out.) 

The  summons  was  heard  on  the  26th  March. 
It  was  upon  this  occasion  that  the  defendant  gave 
the  evidence  in  respect  of  which  the  present 
prosecution  arose.  The  following  are  the  material 
parts  of  his  evidence :  "  I  saw  forty-six  rabbits  on 
the  stall  skinned.  The  defendant  (i.e.,  Grayson) 
was  selling  them.  I  examined  them  .... 
There  was  mflammation  of  the  lungs.  They  were 
unfit  for  human  food.  I  said  to  (>rayson  that  I 
should  seize  them  ....  I  seized  them  and 
they  were  taken  to  the  stores  ....  Gross- 
examined  ....  1  examined  all  the  forty- 
me.  I  took  them  aU  in  my  hand,  Grayson  did 
not  ask  me  to  point  out  what  was  wrong  with 
them.  Mr.  Parish  was  brought  on  the  scene.  I 
did  not  keep  my  gloves  on.  I  took  aU  the  forty- 
mv  rahhits  up  to  examine  eeparaiely.  It  took  me 
prohcMy  a  guarter  of  an  hour.    I  looked  to  see 

how  they   had    been    killed I    went 

down  to  the  stores  with  the  rabbits  .... 
I  critically  examined  every  one  ....  I 
examined  the  rabbits  again  after  leaving  the  stall 
to  see  how  they  had  been  killed  " 

Dr.  White  was  also  called  on  the  26th  March 
and  proved  that  on  the  21st  Feb.  he  made  a  sepa- 
rate examination  of  each  of  the  forty-six  carcases, 
and  that  they  were  in  the  state  described  by  the 
defendant.  No  evirtence  was  given  on  behalf  of 
Grayson.  The  justices  convicted  Grayson  and 
fined  him  3d.  in  respect  of  each  rabbit. 

The  passages  in  italics  are  those  in  respect  of 
which  the  jury  have  found  that  perjury  has  been 
committed. 

A  copy  of  the  indictment  accompanies  and 
forms  part  of  this  case,  (a)      It  contains  two 

(a)  The  indictment  was  as  follows : — West  Biding 
of  Yorkshire  to  wit. — The  jurors,  &c.,  present  that 
heretofore  and  after  the  making  and  passing  of 
the  Pablic  Health  Act  1875,  to  wit,  on  the  20th  day 
of  Febmary  in  the  year  of  our  Lord  1886,  Thomas 
Hadfield  was  an  inspector  of  nnisanoes  in  and  for  the 
borough  of  Sheffield  in  the  said  Biding,  and  that  Joseph 
QraTson  was  a  fish  and  game  dealer  carrying  on  business 
in  toe  Fitzalan  Market,  in  the  said  borough.  And  tiie 
juors,  Ac.,  do  farther  present  that  afterwards,  and 
within  six  calendar  months  of  the  day  of  the  committing 
of  the  allmd  oifence  next  hereinafter  mentioned,  to 
▼it,  on  the^th  day  of  March  in  the  year  last  aforesaid, 
the  said  Joseph  Grayson  duly  appeared  before  Edward 


counts,  the  first  alleging  perjury  at  common  law, 
the  second  alleging  that  the  defendant  wilfully 
and  corruptly  gave  false  evidence  on  an  ezamina- 

Tozer,  esquire,  and  John  Edward  Bingham,  esquire,  two 
of  Her  Majesty's  justices  of  the  peace  in  and  for  the 
said  borough,  to  answer  before  such  justices  a  certain 
information   and  complaint   against  uie    said   Joseph 
Grayson,  then  and  there  preferred  and  laid  a^inst  him, 
and  then  and  there  depending  before  the  said  justices, 
for  that  he,  the  said  Joseph  Grayson,  had  within  the 
borough    aforesaid    unlawruUy   committed    an  offence 
against  the  said  Public  Health  Act  1875,  to  wit,  that  on  the 
2&th  day  of  Febmary  in  the  year  of  our  Lord  1886,  the 
carcases  of  forty-six  rabbits  exposed  for  sale  on  certain 
premises,  to  wit,  a  stall  in  the  Fitzalan  Market,  in  the 
said  borough,  and  intended  for  the  food  of  man,  were 
inspected  and  examined  by  the  said  Thomas  Hadfield,  an 
inspector  of  nuisances  for  the  said  borough,  and  such 
carcases  then  appearing  to  the  said  Thomas  Hadfield,  as 
such  inspector  of  nuisances,  to  be  diseased,  unsound, 
unwholesome,  and  unfit  for  the  food  of  man,  were  then 
and  there  lawfully  seised  by  the  said  Thomas  Hadfield, 
as  such  inspector  of  nuisances,  under  and  by  virtue  of 
the  said  Public  Health  Act  1875,  and  that  the  said  car- 
cases did  then  belong  to  him,  the  said  Joseph  Grayson, 
and  that  he,  the  said  Joseph  Grayson,  was  the  person  in 
whose  possession,  and   on  whose   premises,  the  said 
carcases  were  so  found  as  aforesaid,  contrary  to  the  said 
Public  Health  Act  1875,  and  that  the  said  carcases  were 
on  the  22nd  day  of  February,  in  the  year  of  our  Lord 
1886,  brought  before  Charles  Belk,  esquire,  one  of  Her 
MajestT's  justices  of  the  peace  in  and  for  the   said 
borough,  and  then  appearing  to  him  to  be  diseased, 
unsound,  unwholesome,  and  to  be  unfit  for  the  food  ot 
man.  were  by  him  dulv  ordered  to  be  destroyed.    And 
the  jurors,  &c.,  do  further  present  that  on  the  said  26th 
day  of  March  in  the  year  of  our  Lord  1886,  the  said 
charge  and  complaint  against  the  said  Joseph  Grayson 
came  in  due  form  of  law  to  be  heard  and  determined  by 
and  before  the  said  Edward  Tozer  and  John  Edward 
Bingham,  being  such  justices  as  aforesaid,  and  having 
competent    authority   then   and    there   to   hear   and 
determine  the  same.    And  the  jurors,  Ao.^  do  further 
present  that,  on  the  hearing  and  determination  of  the 
said  charge  and  complaint,  so  depending  as  aforesaid 
before  the  said  justices  as  aforesaid,  the  said  Thomas 
Hadfield  appeared  as  a  witness  against  the  said  Joseph 
Grayson,  in  support  of  the  said  onarge  and  complaint, 
and  was  then  and  there,  in  due  form  of  law,  sworn  and 
took  his  corporal  oath  upon  the  Holy  Ck>spel  of  God, 
that  the  evidence  which  he,  the  said  Thomas  Hadfield, 
would  then  and  there  give  should  be  the  truth,  the 
whole  tiruth,  and  nothing  but  the  truth,  so  help  him 
Gtod,  by  and  before  the  said  Edward  Tozer  and  John 
Edward  Bingham,  then  and  there  being  such  justices  as 
aforesaid,  and  having  oompetent  authoritv  and  jurisdic- 
tion to  administer  the  said  oath.    And  tne  jurors,  &c., 
do  further  present  that,  upon  the  hearing  of  the  said 
charge  and  complaint,  so  depending  as  aforesaid  before 
the  said  justices  as  aforesaid,  it  became  and  was  a 
material   question  whether  he  the  said  Thomas  Had- 
field, as  such  inspector  of  nuisances,  had  duly  inspected 
and  examined  the  said  carcases  of  the  said  foriy-six 
rabbits  so  exposed  for  sale  as  aforesaid,  and  whether  such 
carcases  had  appeared  to  him,  the  said  Thomas  Hadfield, 
as  such  inspector  of  nuisances,  to  be  diseased,  unsonnd, 
unwholesome,  and  unfit  for  the  food  of  man,  before  and 
at  ihe  time  when  he  seized  the  same  under  the  provi- 
sions of  the  said  Public  Health  Act  1875.    And  the 
jurors,  Ac,  do  further  present  that  the  said  Thomas 
Hadfield,  upon  his  oath  aforesaid,  unlawfully,  falsely, 
corruptly,  and  wilfully,  before  the  justices  aforesaid, 
did  depose  and  swear  (amongrst  other  things)  in  substance 
and  to  the  effect  following ;  that  is  to  say :   "I  examined 
them  (meaning  the  said  carcases  of  the  said  rabbits). 
Thev  were  merely  skin  and  bone,  scarcely  any  flesh .     The 
whole  of  the  viscera  were  ^ne,  except  in  four  cases. 
They  (meaning  the  said  rabbits  when  alive)  had  suffered 
from  inflammation  of  the  lungs.    They  were  all  pretty 
much  alike.    They  had  not  been  killed  in  the  ordinary 
way.  There  were  no  traces  of  gnnshot,  dog  bite,  or  dislo- 
cation of  the  neck.  I  examined  all  the forl^-six  (meaning 
all  the  said  forty-six  carcases  of  the  said  rabbits).  I  took 
them  all  in  my  hand.    I  did  not  keep  my  gloves  on.    I 
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tion  on  oath  under  certain  provisions  of  the 
Public  Health  Act  1875. 

The  second  count  is  framed  upon  sect.  263  of 
the  said  Act. 

The  statements  of  the  defendant  in  italics 
would  have  been  all  true  if  they  had  been  spoken 
with  respect  to  the  examination  of  the  carcases 
which  he  made  on  the  m'ght  of  the  20th  Feb.  in 
company  with  Wood,  or  with  respect  to  the 
examination  made  on  the  21st  Feb.  in  company 
with  Dr.  White.  There  was,  however,  abundant 
evidence  that  they  were-  made  not  in  respect  of 
either  of  those  occasions/lmt  in  respect  of  the 
examination  which  preceded  the  seizure,  and 
which  took  place  in  the  market.  That  examina- 
tion was  of  a  verv  cursory  kind,  the  defendant 
having  merely  looked  at  the  carcases  and  turned 
one  or  two  over  with  his  stick.  The  condition  of 
the  carcases  was  such  that  this  cursory  examina- 
tion was  amply  sufficient  to  show  both  that  they 
were  all  belonging  to  one  lot,  and  in  the  same 
condition,  and  that  thev  were  diseased  and  unfit 
for  food.  It  was  proved,  and  not  disputed  bj  the 
prosecution  that  the  carcases,  when  examined  on 
the  21st,  were  in  such  a  state  that  they  must  have 
been  in  the  same  condition  of  disease  and  unfitness 
for  human  food  on  the  night  of  the  20th. 

I  reserved  the  question  whether  the  statements 
upon  which  the  conviction  has  taken  place  being 
true  as  to  everything  except  the  occasion  upon 

took  all  the  fort^-siz  rabbits  np  to  examine  separately. 
It  took  me  probabbly  a  quarter  of  an  hoar.  I  looked  to 
see  bow  they  had  heen  killed.  I  critically  examined 
every  one."  Whereas,  in  trath  and  in  fact,  the  said 
Thomas  Hadfield  did  not  examine  the  said  rabbits,  and 
did  not  see  and  asoertain  upon  saoh  examination  that 
thev  were  merely  skin  and  bone,  and  had  scarcely  any 
flesh,  and  that  the  whole  of  the  viscera  were  gone, 
except  in  fonr  cases,  and  tbat  tiie  said  rabbits  when 
alive  had  suffered  from  inflammation  of  the  Inngs,  and 
were  all  pretty  mnch  alike,  and  that  they  had  not  been 
killed  in  the  ordinarv  way,  and  that  there  were  no 
traces  of  inuishot,  dogr  bite,  or  dislocation  of  the  neck  on 
them.  And  whereas,  in  trath  and  in  fact,  he,  the  said 
Thomas  Hadfield  did  not  examine  all  the  forty -six 
carcases  of  the  said  rabbits,  and  did  not  take  them  all  in 
his  (the  said  Thomas  Hadfleld's)  hand,  and  he  the  said 
Thomas  Hadfield  did  keep  his  gloves  on,  and  did  not 
take  all  the  forty-six  rabbits  ap  to  examine  separately, 
and  it  did  not  take  him  the  said  Thomas  Hadfield  a 
qoarter  of  an  hoar,  and  he  did  not  look  to  see  howthey  had 
been  killed,  and  he  did  not  critically  examine  every  one, 
as  he,  the  said  Thomas  Ha^eld,  well  knew  at  the  time 
when  he  so  swore  as  aforesaid.  And  ao  the  jarors  afore- 
said, npon  their  oath  aforesaid,  do  say  that  the  said 
Thomas  Hadfield,  on  the  26th  day  of  March  in  the  year 
of  oar  Lord  1886,  before  the  said  Edward  Tozer  and 
John  Edward  Bingham,  being  saoh  jastices  as  aforesaid, 
by  his  own  act  and  consent,  and  of  his  own  most  wicked 
and  corrapt  mind,  in  manner  and  form  aforesaid,  falsely, 
wilfally,  wickedly,  and  corraptly  did  commit  wilfal  and 
corrapt  perjury,  to  the  great  mspleasare  of  Almighty 
Qod,  in  contempt  of  oar  Lady  the  Qaeen  and  her  laws, 
to  the  evil  example  of  all  others  in  the  like  case  offend- 
ing, and  aMinst  the  peace  of  oar  Lady  the  Qaeem,  her 
crown  and  dignity.    And  the  jarors,  ^.,  do  farther 

S resent  that  the  said  Thomas  Hadfield  did,  on  the  26th 
a^  of  March  1886,  at  the  borough  of  Sheffield  afore- 
said, wilfally  and  corraptly  give  false  evidence  upon  the 
examination  on  oath  of  nim,  the  said  Thomas  Hadfield, 
under  the  provisions  of  the  Pablic  Health  Act  1875, 
upon  the  hearing  and  determination  of  a  certain  infor- 
mation and  complaint  against  Joseph  Ghrayson,  before 
the  said  Edward  Tozer.  Esquire,  and  John  Edward 
Bingham,  Esqaire.  two  of  Her  Majesty's  jastices  of  the 
peace  in  and  for  toe  said  boroogh  and  having  jurisdic- 
tion in  the  premises,  against  the  form  of  the  statato  in 
saoh  case  made  and  provided,  and  Mfainst  the  peace  of 
omr  Lady  the  Qnaen,  ker  crown  and  dignity. 


which  the  examination  was  made,  and  the  state  of 
the  carcases  having  been  such  when  the  detailed 
examinations  were  made  that  the  state  of  the 
carcases  at  the  time  of  seizure  must  have  been 
truly  described  in  the  defendant's  evidence,  the 
fact  that  the  examination  of  the  carcases  was 
attributed  to  the  wrong  occasion  was  sufficiently 
material  to  support  a  conviction  for  perjury. 

I  also  reserved  the  question  whether,  supposiDg 
that  the  fact  of  the  defendant's  examination  m 
the  carcases  being  attributed  to  the  wrong  occa- 
sion is  sufficiently  material  to  support  the  oon- 
viction,  the  allegation  of  materiality  in  the  first 
count  of  the  indictment  is  sufficient. 

Mr.  Lockwood,  of  counsel  for  the  defendant, 
objected  to  the  first  count  of  the  indictment  on 
the  g^und  that,  "  having  averred  that  it  was  a 
material  fact  as  to  whether  the  examination  of  the 
carcases  took  place  at  the  time  when  and  before 
the  defendant  seized  the  rabbits,  it  does  not  go 
on  to  state  that  the  examination  alleged  to  have 
been  referred  to  in  the  evidence  of  the  defendant 
was  an  examination  alleged  by  him  to  have  taken 
place  at  the  time  of  or  before  the  seizure."  I 
reserved  the  point. 

It  was  contended  by  Mr.  Barker,  on  behalf  of 
the  Grown,  that,  under  the  263rd  section  of  the 
Public  Health  Act  1875,  it  is  not  necessary  that 
the  statements  in  respect  of  which  perjury  is 
assigned  should  have  been  material. 

It  was  contended  on  behalf  of  the  prisoner  that 
the  object  of  that  section  is  merelj^  to  enlarge  the 
class  of  occasions  in  respect  of  wmch  false  state- 
ments upon  oath  may  give  rise  to  prosecutions. 
They  also  contended  that  the  second  count  does 
not  sufficiently  aver  that  which  is  the  substance 
of  the  offence  in  this  case,  namely,  faJsely  attribu- 
ting to  one  occasion  that  which  was  true  of  another. 
I  reserved  the  points. 

The  question  for  the  opinion  of  the  court  is, 
whether  the  conviction  should  be  upheld  or 
quashed. 

No  one  appeared  on  either  side. 

Lord  CoLE&iDOE,  G.J. — I  am  of  opinion  that 
this  conviction  is  wrong,  on  the  ground  that  the 
indictment  as  stated  in  the  case  shows  no  offence. 
It  states  that  on  the  16th  March  one  Joseph 
Qrayson  appeared  before  two  of  Her  Majesty's 
justices  of  the  peace  to  answer  a  certain  infor- 
mation and  complaint  laid  against  him  for  having 
unlawfully  committed  an  offence  against  the 
Public  Health  Act  1875,  on  the  20th  Feb. ;  and  that 
upon  the  hearing  of  the  charge  and  complaint 
it  was  a  materi^  question  whether  the  defen- 
dant, as  inspector  of  nuisances,  had  duly 
inspected  and  examined  the  carcases  of  forty-six 
raboits  which  had  been  exposed  for  sale,  and 
whether  such  carcases  had  appeared  to  him  to  be 
diseased  and  unfit  for  the  food  of  man  before 
and  at  the  time  when  he  seized  the  same  under 
the  provisions  of  the  Public  Health  Act.  Now, 
the  mdictment  ^oes  on  to  state  that  the  defen- 
dant made  certam  statements  which,  when  one 
looks  at  the  case,  were  all  perfectly  true,  but 
were  not  true  if  taken  with  reference  to  the  alle- 
gation that  his  evidence  referred  to  the  time 
when  the  rabbits  were  seized,  on  the  20th  Feb. 
The  indictment,  however,  does  not  allege  that 
the  statements  were  made  with  reference  to  the 
time  when  the  rabbits  were  seized,  and  if  made 
with  reference  to  the  night  of  the  20th  Feb.  or 
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to  the  2lBt  Feb.  the  statements  were  all  trtie. 
Therefore,  every  word  of  this  indiotment  may  be 
absolntely  tnie,  and  yet  no  offence  need  have  been 
committeid.  As  to  the  second  count,  it  simply 
says  that  the  defendant  gave  false  evidence  upon 
the  same  occasion,  and  what  I  have  already  said 
applies  eoually  to  it.  The  conviction  must, 
therefore,  oe  quashed. 

Conviction  ^^shed. 


Satwrdouy,  Bee.  11, 1886. 

(Before  Lord  Golbuibgs,  G.J.,  Denhan,  Hawkiks, 
Stephen,  and  Dat,  JJ.) 

Bs&.  v.  Gtjnnell.  (a) 

Crimmal  law — Evidefnce — Bisdoiwre  in  compulsory 
proceedings  —  ExaminaMone  in  ba/nkrwptcy  — 
neareay  evidence  of  previous  disoloetvre — Jauniou/r 
no  evidlenee  of  knowledge — 24  §r  25  Vict,  c  96, 
SB,  80,  85. 

Evidence  of  A.  thai  B.  had  told  him  thai  G.  had 
committed  an  offence,  is  inadmissible  as  any  evi- 
dence whaiever  of  the  knowledge  of  B,  as  to  the 
fact  of  C.  having  committed  the  offence  /  and  it 
is  therefore  inadmissible  as  evidence  of  cm 
offence,  disclosed  by  a  bcmhrvpt  in  his  exami- 
noHon  in  bankruptcy,  having  been  disclosed  pre- 
viously to  such  examination,  so  as  to  ddserUOle 
the  bankrupt  to  the  protection  of  the  proviso  to 
sect,  85  o/  eA6  24  4*  25  Vict,  c,  96. 

Evidence  of  the  fact  of  a  rwmow  is  no  evidence  of 
the  knowledge  of  a  particula/r  individual,  cmd  is 
not  wUhvn  awy  oj  the  exceptions  to  the  rule 
which  excludes  the  reception  of  hearsay  evidence. 

Case  reserved  by  Lord  Goleridge,  G.J.  upon  the 
trial  at  Hereford,  on  the  2nd  July  last,  of  an 
indictment  laid  under  46  &  47  Vict.  c.  52,  s.  166, 
for  which  the  fiat  of  the  Attorney-General  had 
been  obtained.    The  case  was  as  follows : — 

The  indictment  char^2;ed  that  on  the  3rd  Nov. 
1883  the  prisoner  was  a  trustee  under  the  will  of 
Sarah  Taylor,  deceased,  of  a  sum  of  2502.,  for  the 
benefit  wnoUy  of  Ann  Taylor,  John  Phillips,  and 
Anne  Elizabeth  Hunt ;  and  after  the  death  of  the 
said  Anne  Elizabeth  Hunt  for  her  issue  or  next 
of  kin;  and  being  such  trustee  did  unlawfully 
and  wilfullj  convert  the  said  property  to  his  own 
use,  with  mtent  thereby  them  to  defraud.  The 
indictment  was  framed  under  24  &  25  Viet.  c.  96, 
8.  80,  and  contained  one  count  only. 

It  was  proved  that  Anne  Elizabeth  Hunt  was, 
in  the  events  which  had  happened,  entitled  to  the 
whole  income  of  the  estate  oi  Sarah  Taylor ;  that 
the  prisoner  was  the  executor  and  trustee  under 
the  will  of  Sarah  Taylor,  whose  death,  in  1876, 
was  proved ;  that  he  had  admitted  that  2501.  of 
Sarah  Taylor's  estate  was  at  the  time  of  the  death 
of  Sarah  Taylor  invested  on  mortgage.  The 
mortgi^  was  transferred  to  one  Phillips  by  a 
deed  wnich  the  prisoner  executed  as  transferor. 
A  cheque  for  2ol{.  17s,,  which  it  was  proved  in- 
cdnded  the  2502.  above  mentioned,  was  paid  by 
the  solicitor  of  the  transferee  to  the  prisoner,  and 
the  receipt  of  the  cheque  was  acknowledged  by 
him.  A  deed-poll  of  the  11th  Deo.  18^  was 
proved,  in  which  the  prisoner  admitted  the 
receipt  of  thif  2502.,  treated  it  as  a  debt,  and 
diarged  his  whole  property  with  the  repayment 

(a)Eeported  by  R.  OuvsnelUM  Quir,  Eiq.,  Bftrrlstor-M-lAW. 


of  it  inter  alia.  By  this  deed,  however,  the 
Gounty  and  Gitr  of  Worcester  Bank  had  a  first 
charge  on  all  the  property  dealt  with  in  it ;  and 
the  prisoner's  debt  to  the  bank  alone  was  more 
by  1502.  (roughly  speaking)  than  the  whole 
value  of  the  property  dealt  with  by  the  deed ;  so 
that  there  wan  nothing  left  for  Mrs.  Hunt,  and  in 
fact  she  had  lost,  subject  to  the  next  statement  in 
the  case,  the  whole  of  the  2502.  The  prisoner 
became  soon  after  involved  in  pecuniary  diffi- 
culties, was  made  a  bankrupt,  and  his  estate  paid 
2^.  in  the  pound. 

The  public  examination  of  the  prisoner  in  the 
bankruptcy  proceeding,  on  the  2oth  Nov.  18S5, 
was  put  in  at  the  trial  by  the  prosecution.  Li 
this  examination  the  prisoner  admitted  that  the 
2502.,  the  subject  of  this  indictment,  was  used  by 
him  for  the  purpose  of  his  defence  in  a  charge 
preferred  at  tne  Uentral  Criminal  Gourt,  in  Dec. 
1884,  previous  to  the  execution  of  the  said  deed- 
poll. 

The  prosecution  further  tendered  the  following 
evidence  of  G.  F.  Marshall : 

I  am  a  solioitor.  On  the  9th  Jnly  1885  I  attended  the 
first  meeting  of  the  creditors  of  Gnnnell  held  in  London. 

Q. — After  this  meetins'  was  anything  said  to  you  in 
reference  to  the  2501.,  the  subject  of  this  indictment? 
A.— -Yes. 

Q.— What  was  said  P    [Qnestion  objected  to.] 

Prisoner's  connsel :  Was  Gnnnell  present  P  A.— No. 
[Objection  overruled.] 

Marshall :   Andrews  told  me  that  Gnnnell  had  appro- 

Sriated  the  sum  of  2502.^  and  that  he  had  executed  a 
eed-poll  charginff   certam   of  his  property  with  the 
repayment  thereof,  (a) 

On  these  facts  I  directed  the  jury  that  the 
prisoner  was  a  fraudulent  trustee,  and  that  if 
they  thought  these  facts  proved  thev  should  find 
him  guilty  of  a  misdemeanour.  The  jury  con- 
victed the  prisoner,  whom  I  allowed  to  go  out  on 
bail  till  tne  opinion  of  the  Gourt  of  Griminal 
Appeal  could  be  taken  upon  the  case.  I  acoor- 
dinglv  request  the  opinion  of  the  court  whether 
Marshall's  evidence  was  properly  admitted,  and 
whether  my  direction  was  correct  in  point  of  law. 

A.  Qwywne  Jamtss  submitted,  on  behalf  of  the 
defendant,  that  the  evidence  of  Marshall  was 
merely  hearsay,  and  clearlv  inadmissible  to  prove 
the  commission  of  the  ofcence ;  and  that  it  was 
equally  inadmissible  in  proof  of  there  having 
been  any  disclosure  of  the  offence  previously  to 
the  examination  in  bankruptcy,  for  it  was  no 
evidence  whatever  of  what  Andrews  knew,  and 
the  defendant  was  therefore  entitled  to  the  pro- 
tection of  the  proviso  to  sect.  85  of  the  24  &  25 
Vict.  c.  96.  (6)  [He  was  here  stopped  by  the 
Gourt.] 

(a)  Andrews  had  obtained  his  information  by  reason 
of  his  having  acted  as  Gunnell's  solicitor;  and  objec- 
tion to  his  evidence  beln^  admitted  was  therefore 
allowed  on  the  ground  of  privilege. 

(b)  By  sect.  85  of  24  &  25  Vict.  c.  96,  it  is  enacted  that 
"  Nothing  in  anv  of  the  last  ten  preceding  sections  of  this 
Act  contained  shall  enable  or  entitle  any  person  to  refuse 
to  ...  .  answer  any  question  or  interrogatory  in 
any  civil  proceeding  in  any  court,  or  upon  the  hearing  of 
any  matter  in  bankruptcy  or  insolvency ;  and  no  person 
shall  be  liable  to  be  convicted  of  any  of  the  mis- 
demeanours in  any  of  the  said  sections  mentioned  by 
any  evidenee  whatever  in  respect  of  any  act  done  l^ 
him,  if  he  shall  at  any  time  previously  to  his  being 
charged  with  such  offence  have  first  disclosed  such  act 
.  .  .  .  in  any  compulsory  examination  or  deposition 
before  any  court  upon  the  hearing  of  any  matter  in 
bankrupti^  or  ilisolvency." 
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A.  T,  LawrcTice  (with  him  A,  LvtUeton),  in 
support  of  the  conviction,  contended  that  the 
present  case  was  governed  by  the  decision  in 
Reg.  V.  Sheen  (8  Cox  C.  C.  143 ;  28  L.  J.  91,  M.  C), 
where  it  was  held  that  evidence  given  before  the 
commissioner  in  bankruptcy  was  not  a  disclosure 
within  the  proviso  to  sect.  6  of  5  &  6  Vict.  c.  39. 
The  statute  24  &  25  Yict.  c.  96,  s.  85,  does  not 
mean  that  the  examination  in  bankruptcy  must 
be  the  first  disclosure  by  the  defendant,  but  that 
it  must  be  the  first  disclosure  in  fact,  for  if 
it  is  not  the  first  the  bankrupt  does  not  do  a 
meritorions  act,  and  is  not  entitled  to  the  pro- 
tection of  the  Act.  This  was  one  of  the  instances 
in  which  hearsay  evidence  was  admissible.  It 
might  not  be  strong  evidence,  but  it  was  some 
evidence  of  there  having  been  a  previous  dis- 
closure. In  Taylor  on  Evidence,  8th  edit.  p.  521, 
it  is  said,  with  regard  to  the  practical  application 
of  the  rule  as  to  the  admissibility  of  daclara- 
tions :  "  Two  points  deserve  especial  attention : 
the  first  is,  that  declarations,  though  admissible 
as  evidence  of  the  declarant's  knowledge  or  belief 
of  the  facts  to  which  thev  relate,  and  of  his  inten- 
tions  respecting  them,  are  no  proof  of  the  facj^s 
themselves."  Here  all  that  it  is  necessarv  for 
the  prosecution  to  prove  is,  that  the  defendant's 
offence  was  not  a  secret  in  1885,  and  to  prove 
that  evidence  of  the  knowledge  of  Andrews  would 
be  admissible.  [Stkfhen,  J.  —  Andrews  may 
merely  have  been  stating  what  was  a  rumour, 
which  is  one  thing,  but  a  disclosure  is  another, 
and  the  fact  that  a  rumour  proves  ultimately  to 
be  true  will  not  make  it  a  disclosure.]  xhat 
goes  to  the  question  of  the  value  of  the  evidence, 
and  not  to  the  question  of  its  admissibility.  It 
was  not  asked  on  behalf  of  the  defendant  that  the 
Question  should  be  left  to  the  jury  whether  the 
aisclosure  at  the  examination  was  a  first  dis- 
closure or  not ;  all  that  was  asked  was  whether 
this  evidence  was  admissible.  It  was  admissible 
as  evidence,  however  weak,  and  the  jury  must  be 
taken  to  have  found  that  this  disclosure  was  not 
a  first  disclosure,  and  the  conviction  was  there- 
fore right. 

Lord  GoLEBiDGE,  C.J. — I  am  of  opinion  that 
unquestionably,  according  to  the  general  rules  of 
law,  this  evidence  would  not  have  been  admissible 
for  one  instant,  and  if  it  had  been  tendered  in 
words  to  show  that  Gunnell  had  appropriated 
the  2502.  it  clearly  would  not  have  been  admis- 
sible ;  but  it  was  not  so  tendered.  It  was  tendered 
in  order  to  show  that  the  disclosure  of  his  offence 
was  not  first  made  by  him  in  the  bankruptcy  pro- 
ceedings, for  sect.  85  of  the  Larceny  Act  1861 
protects  from  penal  consequences  a  person  who 
reveals  an  offence  committed  against  the  law  if 
he  first  discloses  it  "  in  any  compulsory  examina- 
tion or  deposition  before  any  court  upon  the 
hearing  of  any  matter  in  bankruptcy  or  insol- 
vency/ Now  disclosure  may  mean  a  discovery 
of  that  which  was  not  known  before,  or  a  state- 
ment of*  that  which  was  known  before.  If  it  is  a 
discovery  he  is  protected  under  this  section,  but 
if  it  is  merely  a  statement  he  is  not  protected  by 
it.  I  am  disposed  to  think  that  the  word  "  dis- 
closed'^  is  rightly  interpreted  to  mean  the 
making  known  that  which  oef ore  was  not  known. 
Knowledge  of  the  fact  that  a  thing  was  known 
may  be  proved  by  a  variety  of  means  only 
capable  of  being  brou^^ht  to  the  knowledge  of 
anyone  by  evidence  which  would  not  be  evidence 


of  the  primary  &et.  Therefore  I  do  not  at  all 
feel  convinced  that,  by  the  ordinary  rules  under 
which  hearsay  evidence  is  excluded,  in  do 
cases  can  hearsay  evidence  be  admissible  to 
prove  knowledge  of  a  fact.  As  my  learned 
orothers  are  lul  of  opinion,  however,  that  the 
evidence  was  inadmissible,  I  am  not  inclined  to 
disagree  with  them. 

Denman,  J. — 1  assume,  for  the  purposes  of  this 
case,  that  the  prisoner  might  have  been  properly 
convicted  had  this  evidence  been  admitted ;  and 
that  the  question  is  only  as  to  the  admissibility  of 
the  evidence.  The  statute  upon  which  the  matter 
turns  is  the  24  &  25  Vict.  c.  96.  sect.  85  of  which 
enacts  that  "  no  person  shall  be  liable  to  be  con- 
victed   ...    by   any    evidence    whatever  in 
respect  of  any  act  done  by  him  if  he  shall  at  any 
time  previously  to  his  being  charged  with  sncn 
offence    .    .    .    have    first  disclosed  the  same 
in  any  compulsory   examination    or    deposition 
before  any  court  upon  the  hearing  of  any  matter 
in    bankruptcy    or    insolvency."      Now   in  the 
present  case  it  was  proved  that  the  prisoner  had, 
in  an  examination  in  bankruptcy,  admitted  the 
facts  which  were  made  cogent  facts  to  show  that 
he  was  guilty  of  the  offence  with  which  he  was 
charged.    In  order  to  negative  the  fact  of  the 
first  disclosure  of  such  offence  having  been  made 
in  such  examination  two  questions  were  asked 
and   were   objected  to.     There  was  a  solicitor 
of    the  name  of  Marshall  who  stated   that  he 
attended  the  first  meeting  of  Gunnell's  creditors 
held  in  London,  and  the  following  questions  were 
asked  him  first :  "  Aft«-r  this  meeting  was  any- 
thing said  to  ^ou  in  reference  to  the  250L,  the 
subject  of  this  indictment  P  "  to  which  he  replied, 
"  Yes ;  "  and  second,  "  What  was  said  P  "    Objec- 
tion was  then  raised,  and  the  prisoner's  counsel 
asked  whether  Gunnell  was  present,  to  which  the 
witness  replied,  *'  No."    The  objection  being  over- 
ruled, Marshall  answered  :    "  Andrews  told  me 
that  Gunnell  had  appropriated  the  sum  of  250L, 
and  that  he  had  exeeuted  a  deed-poll  charging 
certain  of  his  property  with  the  repayment  there- 
of."   Now,  without  at  all  going  into  the  question 
how  far  that  answer,  if  admissible,  would  negative 
the  defence  which  was  relied  on,    the  question  ^ 
arises,  was  it  competent  to  the  prosecution  by 
calling  a  witness  wno  merely  tells  the  court  that 
somebody  else  told  him  that  the  prisoner  had  ap- 
propriated the  money,  to  negative  the  ^t  that 
the  prisoner  had  first  disclosed  his  offence  in  the 
examination  in   bankruptcy,    or    whether  snch 
evidence  was  not  open  to  the  objection  that  it 
was  hearsay  evidence.    It  seems  to  me  that  the 
case  of  Beg.  v.  Skeen  (uhi  euji.)  goes  no  further  than 
to  hold  that  a  previous  disclosure  may  be  made 
out  by  any  satisfactory  proof  that  the  thing  was 
known  before.    There  is  to  my  mind  a  great  dis- 
tinction between  that  which  is  mere  gossip  or 
surmise  and  that  which  is  known.    It  appears 
to  me  that  Andrews  telling  MarshaU  that  Gnnnell 
had  appropriated  that  sum  is  nothing  more  than 
if  someone  had  been  called  to  say  that  while 
travelling  in  a  railway  carriasre  he  had  heard 
someone  else  say  that  Grunnell  had  appropriated 
the  money.    I  do  not  think  that  the  mere  fact 
that  a  person  says  a  thing  to  another  is  evidence 
that  that  thing  was  known,  or  was  a  disclosure 
within  this  statute.   I  am  therefore  cf  opinion  that 
the  evidence  of  Marshall  was  inadmissible,  and 
that  the  prisoner  is  protected  by  the  statute. 
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Hawkins,  J. — ^I  am  of  the  same  opinion.  The 
85th  section  of  the  24  &  25  Vict.  c.  96,  after 
enacting  that  nothing  in  the  preceding  sections 
shall  enable  or  entitle  any  person  to  refose  to 
answer  any  qnestion  upon  the  hearing  of  any 
matter  in  bankraptcy,  provides  that  no  person 
shall  be  liable  to  be  convicted  of  any  of  the  mis- 
demeanours, of  which  the  present  charge  is  one, 
by  any  evidence  whatever  m  respect  of  any  act 
done  by  him  if  he  shall  at  any  time  previously  to  his 
being  charged  with  such  offence  have  first  dis- 
closed the  same  in  any  compulsory  examination 
in  bankruptcy.  That  is  to  say,  that  in  the  event 
of  a  man  declining  to  answer  or  make  full  dis- 
covery, no  matter  whether  it  may  incriminate 
him  or  not,  he  can  be  compelled  to  make  full  dis- 
closure. In  the  present  case  the  prisoner  was 
examined  publicly  on  the  26th  Nov.  1885,  and 
upon  such  examination  he  admitted  that  the 
2502. — ^the  subject  of  the  indictment — ^was  used 
bv  him  for  the  purpose  of  his  defence  at  the 
Central  Criminal  Court  in  Dec.  1884.  Now,  in 
order  to  prove  that  that  act  was  not  disclosed 
for  the  first  time  in  the  examination,  the  evi- 
dence of  Marshall  is  offered,  which  is  that, 
*' Andrews  told  me  that  Gunnell  had  appro- 
priated the  sum  of  250L,  and  that  he  had 
executed  a  deed-poll  charging  certain  of  his 
property  with  the  repayment  thereof ;  "  and  the 
question  is,  whether  tnat  evidence  w&s  admissible 
to  prove  a  disclosure  of  the  act  previously  to 
the  examination.  I  am  of  opinion  that  it  was 
not  evidence  of  such  a  disdosare,  and  I  confess, 
looking  at  the  language  of  the  statute.  I  cannot 
help  coming  to  the  conclusion  that  some  tangible 
evidence  of  the  matter  charged  against  the 
prisoner  must  be  shown  to  have  been  in  existence 
Defore  the  examination  took  place,  showing  that 
the  criminal  act  of  the  prisoner  was  well  known 
before  that  time.  Here  the  only  evidence  of  any 
disclosure  was  the  hearsay  evidence  of  Andrews, 
who  told  me,  after  the  meeting,  that  Gunnell  had 
appropriated  the  money,  says  Marshall,  without 
even  giving  any  information  as  to  how  he  had 
appropriated  it,  whether  fraudulently  or  not.  I 
think  that  evidence  was  clearly  inadmissible,  and 
that  the  conviction  ought,  therefore,  to  be 
quashed. 

Stephen,  J. — I  am  of  the  same  opinion.  The 
question  is,  whether  this  evidence  ought  to  be 
admitted,  or  whether  it  ought  to  be  rejected  on 
the  ground  that  it  is  hearsay  evidence.  I  will 
accept,  for  the  purposes  of  the  case,  that  by  a 
disclosure,  may,  or  rather  must,  be  meant  the 
becoming  known  of  that  which  was  not  known 
before ;  and  the  issue,  therefore,  which  was  to  be 
considered  was,  whether  the  evidence  of  Marshall 
was  evidence  which  the  jury  ought  to  have  had 
before  them  in  considering  tne  Question  whether 
this  matter  had  been  disclosed  before  the  bank- 
ruptcy pi*oceedings.  It  is  said  it  was  admissible, 
because  Andrews  said  something,  the  effect  of 
which  was  to  show  that  he  knew  it  before  the 
examination  ;  and  the  question  then  is,  whether 
the  fact  that  a  man  says  a  thins  happened  is 
evidence  that  he  knew  that  thing  had  nappened. 
It  is  quite  true  that  in  this  case  the  evidence  of 
Marshall  was  not  given  for  the  purpose  of 
proving  that  Gunnell  had  appropriated  the 
sum  of  250L,  but  that  it  was  given  for  the 
purpose  of  proving  that  Andrews  knew  that 
Gunnell  had  appropriated  the  sum  of  250?.    Now, 
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can  that  be  doneP  I  say  it  cannot  be  done. 
The  simple  assertion  of  any  man,  ''I know  that 
A.  B.  committed  a  murder,"  is  not  to  be  tfbken 
even  as  evidence  that  he  did  know  that  A.  B. 
committed  murder.  Here,  the  evidence  of 
Marshall  that  Andrews  said  that  Gunnell  told 
him  something  is  put  forward  to  prove  that 
Andrews  knew  that  Gunnell  had  done  a  certain 
thing,  and  I  say  that  that  cannot  be  done 
according  to  the  laws  of  evidence.  This  evidence, 
therefore,  is  inadmissible,  and  the  conviction 
should  be  quashed. 

Day,  J.-I  concur.  Conviction  quashed. 

Solicitors  for  the  prosecution,  Fi'es  and  Son, 
Worcester,  agents  for  the  Treasury. 

Solicitors  for  the  prisoner,  Boherts,  Barlovo, 
and  James,  agents  ror  James  and  Bodenham, 
Hereford. 


Saturday,  Dec.  11 ,  1886. 

(Before  Lord  Coleridge,  C.J.,  Denuan,  Hawkins, 
Stephen,  and  Dat,  J  J.) 

Beg.  17.  JuBY.  (a) 

Bamlcru^tcy  Act  1883 — Undischarged  hanhrunt 
obtaining  credit — Order  fov  goods  less  than  202. 
in  value — Acceptcmce  of  delivery  of  goods  over 
20Z.  in  value--4Q  ^  47  Vict,  c.  52,  «.  31. 

The  offence  of  ohtavning  credit  to  the  extent  of  202. 
or  upwards  by  an  undischarged  bankrupt  is  com" 
mitted  where  the  bankrupt  receives  and  keeps 
goods  of  the  value  of  20Z.  or  upwards  without 
paying  for  them,  or  informing  the  creditor  of  the 
fact  of  his  being  an  undischarged  bankrupt,  or 
repudiaJting  the  contract,  aUhough  the  goods  were 
sent  in  execution  of  an  order  for  goods  of  a  less 
value  than  20Z. 

Case  stated  by  the  Becorder  of  Leicester  as 
follows : 

The  defendant  was  indicted  before  me  at 
the  last  Michaelmas  Quarter  Sessions  for  the 
borough  of  Leicester  under  the  Slst  section 
of  the  Bankruptcy  Act  1883  (46  &  47  Vict, 
c.  52).  (b) 

The  indictment  (omitting  formal  parts)  was  as 
follows :  That  heretofore  and  before  the  com- 
mitting of  the  offence  next  hereinafter  mentioned, 
to  wit,  on  the  10th  Dec.  1884,  John  Juby  was 
adjudged  bankrupt,  and  that  the  said  John  Juby 
at  the  time  of  the  committing  of  the  said  offence 
was  an  undischarged  bankrupt,  and  that  the  said 
John  Juby  afterwards,  to  wit,  on  the  8th  June 
1886,  being  an  undischarged  bankrupt  as  aforesaid, 
unlawfully  did  obtain  from  Peter  Kerr  and  David 
Stevenson,  trading  as  Kerr  and  Stevenson,  credit 
to  the  extent  of  twenty  pounds  and  upwards,  that 
is  to  say,  to  the  amount  of  23Z.  148.  Ad.  without 
informing  the  said  Peter  Kerr  and  the  said  David 
Stevenson,  or  either  of  them,  that  he  was  an  un- 
discharged bankrupt  as  aforesaid,  against  the 
form  of  the  statute,  &c. 

(a)  Beported  by  B.  Ounninghau  Glbn,  Esq.,  Barrlster.at-Law. 

(b)  Seot.  81  enacts  that:  "Where  an  nndisoharrod 
bankrapt  who  has  been  adjudged  bankrupt  under  tnis 
Aot  ootainB  credit  to  the  extent  of  twenty  pounds  or 
upwards  from  any  person  without  informing  such  peraon 
that  he  is  an  undisoharffed  bankrupt,  he  shsdl  be  gruilty 
of  a  misdemeanour  under  the  Debtors  Act  1869,  and  the 
provisions  of  that  Act  shall  apply  to  proceedings  under 
this  section." 
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The  factR  were  as  follows :  The  defendant  was 
a  fruit  and  potato  merchant  at  Leicester,  and 
commenced  business  in  1884  with  a  capital  of  201. ; 
he  was  adjudicated  a  bankrupt  in  Dec.  1884,  and 
had  not  been  since  discharged.  Peter  Kerr  was 
on  the  21st  May  1886  carrying  on  the  trade  of  a 
potato  and  fruit  merchant  at  Edinburgh  in 
partnership  with  David  Stevenson,  the  firm 
trading  as  Kerr  and  Stevenson.  On  that  day 
(21  st  May  1886)  Kerr  received  from  the  defendant 
a  telegram  of  which  the  following  is  a  copy  : 

To  Kerr  and  Stevenson,  Edinboio*.  Wire  price  good 
magnmns.    What  shire. — Jubt. 

In  consequence  of  that  telegram  Kerr  tele- 
graphed the  prices  as  requested  to  the  defendant 
at  Leicester. 

On  the  next  day  (22nd  May)  Kerr  received  from 
the  defendant  another  telegram,  which  was  as 
follows : 

To  Kerr  and  Stevenson,  Edinboro*.  Send  tmok  mag- 
nnms  for  sample,  L,  and  N.  W.— Jubt. 

After  receiving  the  last-mentioned  telegram, 
Kerr  sent  to  the  defendant  at  Leicester  two  trucks 
of  potatoes  (Magnums),  which  were  at  that  time 
lying  at  the  railway  station  at  Cupar.  They 
weighed  6  tons,  5  cwt.>  3  quarters,  and  their  price 
was  508.  per  ton,  amounting  in  the  virhoie  to 
15Z,  148.  4d.  These  goods  were  delivered  to  the 
defendant,  who,  on  the  2nd  June,  signed  a  book 
kept  by  the  clerk  of  the  goods  department  of  the 
Midland  Railway  station  at  Leicester,  in  acknow- 
ledgment of  their  delivery. 

On  the  27th  May  Kerr  received  from  the 
defendant  another  telegram,  which  was  in  the 
following  terms : 

To  Kerr  and  Stevenson,  Edinboro*.  Send  track 
Champions  sample  forty  shillings. — ^Juby. 

Li  consequence  of  this  telegram  Kerr  sent  from 
Long  Niddry  station  to  the  defendant  at  Leicester 
four  tons  of  potatoes,  the  price  of  which  was  SI., 
and  the  defendant's  servant,  on  the  8th  June, 
signed  a  book  kept  by  the  clerk  of  the  goods 
department  of  the  Midland  Eailway  station  at 
Leicester,  acknowledging  the  defendant's  receipt 
of  the  goods  so  sent.  In  cross-examination  Kerr 
said  that  a  "  truck  "  of  potatoes  would  be  under- 
stood in  the  trade  to  mean  four  tons,  and  he 
explained  that  the  reason  of  his  sending  to  the 
defendant  six  tons  in  execution  of  the  order  of 
the  22rd  May  was  that  he  (Kerr)  had  "  that  lot 
in  hand,"  and  that  he  had  not  "  a  truck  of  four 
tons  loaded." 

The  defendant  retained  all  the  potatoes  con- 
signed to  him  by  Kerr,  and  not  only  made  no 
complaint  that  Kerr  had  sent  him  more  than  had 
been  ordered,  but  prior  to  the  order  for  the  truck 
of  Champions  on  the  27th  May,  namely,  on  the 
26th  May,  wrote  Messrs.  Kerr  and  Stevenson  a 
letter,  of  which  the  following  is  a  copy : 

Leicester,  May  26th,  1886.-^From  John  Jnby,  frnitand 

Sotato  merchant  and  commission  agent,  Leicester. — To 
[essrs.  K.  andS.,  Edinbnrgh. — Gentlemen,  your  wire  to 
hand,  also  potatoes  per  Midland.  Yon  can  forward  me 
two  or  three  more  tracks  per  L.  and  N.  W.,  not  Midland. 
Will  forward  cheque  for  these  two  trucks  soon  as  weighed 
up. — ^Yours  respectfully,  J.  Jubt. 

Messrs.  Kerr  and  Stevenson  have  never  been 
paid  for  any  of  the  goods  sent  by  them  to  the 
defendant.  The  amount  thus  owing  to  Messrs. 
Kerr  and  Stevenson  in  respect  of  the  two  con- 
signments was  23L  148.  4d.    Kerr  stated  in  his 


evidence  that  he  was  not  aware  at  the  time  the 
potatoes  were  sent  that  the  defendant  was  ftn 
undischarged  bankrupt,  and  that  he  (Kerr) 
became  aware  of  that  fact  about  a  month  after- 
wards. 

The  defendant  had,  prior  to  May  1886,  been 
cautioned  by  one  William  Shelton,  ».lerk  to  the 
official  receiver  of  the  Leicester  Bankruptcy 
Court,  against  obtaining  credit  to  more  than  202. 
without  informing  the  person  from  whom  he 
obtained  credit  that  he  was  an  undischarged 
bankrupt,  and  he  was  told  by  the  said  Willmm 
Shelton  that  if  he  did  so  obtain  credit  he  wonld 
be  liable  to  be  prosecuted. 

It  was  objected  on  behalf  of  the  defendant 
that  there  was  no  evidence  of  the  defendant's 
having  obtained  credit  to  the  extent  of  201.  in 
respect  of  the  goods  ordered  on  the  22nd  and  27th 
May,  inasmuch  as  he  had  on  the  22nd  May  ordered 
only  one  truck,  which,  according  to  the  evidence 
of  Kerr,  would  in  the  ordinary  course  have  con- 
tained four  tons  only,  the  price  of  which  would, 
according  to  the  evidence  of  the  same  witness, 
have  been  8{. ;  that  more  potatoes  having  been 
sent  to  the  defendant  by  Kerr  than  he  (the 
defendant)  had  ordered,  *Kerr  thereby  caused 
the  amount  of  credit  in  respect  of  the  goods 
ordered  on  the  22nd  and  27th  May  to  extend  to 
23/.,  wherf»as,  if  the  defendant's  order  of  the 
22nd  May  had  been  complied  with,  credit  would 
not  have  been  obtained  for  a  larger  amount  than 
16/. ;  that  is,  8/.  in  respect  of  the  goods  ordered 
on  the  22nd  May.  and  8/.  in  respect  of  those 
ordered  on  the  27th. 

It  was  further  objected  that  the  defendant  did 
not  "  obtain  "  credit  to  the  larger  amount  within 
the  meaning  of  the  section ;  but  that  such  credit 
was  forced  upon  him  by  the  act  of  Kerr. 

I  overruled  these  objections,  and  held  that  there 
was  a  case  for  the  jury,  but,  at  the  request  of  the 
learned  counsel  for  the  defendant,  I  consented 
to  reserve  the  points  of  law  for  the  opinion  of  the 
Court  of  Criminal  Appeal  in  the  event  of  a  con- 
viction.   The  jury  found  the  defendant  guilty. 

The  Question  for  the  court  is,  whether  there 
was  eviaence  to  go  to  the  jury  that  the  defendant 
had  committed  an  offence  within  the  meaning  of 
sect.  31  of  the  Bankruptcy  Act  1883. 

A.  T.  Toller,  for  the  defendant,  submitted  that 
there  was  no  evidence  of  an  obtaining  credit 
within  the  section ;  that  there  was  no  evidence 
to  show  that  when  the  defendant  sent  the 
second  telegram  he  knew  the  amount  of  potatoes 
which  were  coming  to  him.  He  was  under 
the  impression  that  only  eight  tons  were  coming, 
and  it  was  not  until  the  2nd  June  he  knew 
the  amount  sent.  The  obtaining,  to  come 
within  the  section,  must  relate  to  the  time  when 
the  goods  are  received.  But  when  the  goods  were 
received  here  there  was  no  obtaining,  for  the 
defendant  had  goods  to  over  20Z.  forced  upon 
him,  and  he  merely  accepted  them,  which  was  not 
an  obtaining.  The  section  means  the  procuring 
of  credit,  while  here  the  defendant  obtained  credit, 
if  at  all,  against  his  will.  When  he  ordered  the 
third  truck,  he  did  not  intend  to  obtain  more  than 
16/.  worth  of  foods.  [Lord  Coleridge,  C.J.— 
Is  not  the  decision  in  Beg.  v.  Peters  (55  L.  T.  Reo- 
N.  S.  545;  16  Cox  C.  C.  36;  16  Q.  B.  Div.  636) 
against  your  construction  of  the  section  ?J  The 
i  decision  there  was  merely  that  it  is  not  necessaiy 
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that  there  should  be  a  contract  stipnlating  for 
credit  in  order  to  render  it  an  ofEence  within  the 
section.  There  the  defendant  knew  what  he  had 
obtained,  while  here  he  does  not  know  anything 
abont  it.  [Denman,  J. — ^Does  not  the  question 
turn  upon  whether  he  was  bound  either  to  accept 
the  goods  and  take  credit  for  them,  or  at  once  to 
repudiate  them  P]    No ;  for  the  offence  was  oom- 

Siete,  if  at  all,  on  the  27th  Maj^  whereas  the 
efendant  did  not  know  nntil  the  2nd  June  what 
had  bean  sent  to  him. 

No  one  appeared  in  support  of  the  convictions. 

Lord  Coleeibge,  C.J. — In  this  case  the  question 
is  whether  an  undischarged  bankrupt,  who  has 
obtained  credit  to  an  amount  exceeding  20L,  under 
the  circumstances  stated  in  the  case,  is  guilty  of 
an  offence  against  sect.  31  of  the  Bankruptcy  Act 
188S.  The  circumstances  were  these :  that  the 
prisoner  being  at  Leicester  and  Kerr  and  Steven- 
son the  vendors  being  at  Edinburgh,  the  prisoner 
telegraphed  for  the  price  of  potatoes  per  truck, 
which,  according  to  the  usage  of  the  trade,  means 
four  tons.  Kerr  and  Co.  send  the  price,  and  he 
telegraphs  for  one  truck.  He  then  telegraphs  for 
another  truck.  He  does  not  get  what  he  orders, 
but  he  receives  two  trucks  containing  potatoes, 
the  value  of  which  was  15Z.  14«.  4d.,  which  he 
keeps,  and  he  subsequently  receives  another  truck, 
the  value  of  thepotatoes  in  which  was  82. ;  these 
also  he  keeps.  Under  the  section  the  offence  is 
complete  when  he  had  obtained  credit  to  an 
amount  exceeding  202.,  he  being  an  undischarged 
bankrupt.  Now,  in  this  case,  f  do  not  place  my 
judgment  on  the  fact  that  when  he  received  the 
two  trucks  he  had  ordered  another,  but  on  the 
fact  that  when  he  received  the  third  truck  he 
had  so  much  of  unpaid  goods  of  the  Edinburgh 
traders  in  his  hands  that  the  receipt  of  the  fresh 
order  made  the  amount  unpaid  over  202.,  and  that 
he  then  obtained  goods,  the  amount  due  in  respect 
of  which  was  over  202.  The  matter  is  not,  how- 
ever, res  integra,  because  in  Beg  v.  Peters  {ubi  sup,) 
an  interpretation  has  already  been  placed  upon 
this  Act.  No  two  cases  are  absolutely  the  same, 
and  there  is  in  that  case  the  distinction  that  the 
price  for  which  the  article  was  to  be  sold,  and  for 
which  it  was  kept,  was,  in  the  first  instance,  above 
202.,  but  the  principle  upon  which  the  judgment 
is  based  is  what  i  there  endeavoured  to  show. 
The  Act  is  intended  for  the  protection  of  honest 
traders.  It  usee  the  words  "  obtains  credit,"  and, 
as  I  understand  the  judgment  ini^.  v.  Peters, 
this  court  has  held  that  ''obtains"  means  the 
getting  goods  and  retaining  them,  and  not  paying 
for  them,  to  the  value  of  over  202.,  without  the 
vendors  being  informed  of  the  circumstances  of 
the  |)erson  so  obtaining  them.  I  am  therefore  of 
opinion  that  in  this  case  the  defendant  was  ^ilty 
in  an  offence  within  the  meaning  of  the  section. 

Denkan,  J. — I  think  that  it  is  clear  that  the 
ratio  decidendi  of  the  case  my  Lord  has  referred 
to  is  one  which  conclusively  governs  this  case, 
and  that  the  prisoner  is  guilty  of  obtaining  credit 
to  an  amount  exceeding  202.,  within  sect.  31  of  the 
Bankruptcy  Act  1883. 

Hawkins,  J. — I  have  not  the  least  doubt  that 
this  was  an  obtaining  credit  to  an  amount  exceed- 
ing 202.  within  the  meaning  of  the  section,  and 
that,  therefore,  the  defendajit  was  rightly  con- 
victed. 


Stephen,  J. — I  am  of  the  same  opinion,  and 
will  only  say  that  I  think  that  the  case  of  Beg.  v. 
Peters  applies  as  showing  when  the  offence  was 
committed.  It  has  been  mgeniously  argued  that 
the  offence,  if  any,  was  complete  on  the  27th  May. 
But  Beg.  v.  Peters  appears  to  show  that  the  offence 
was  not  completed  then,  but  afterwards  when  he 
obtained  such  an  amount  of  goods  as  brought  his 
credit  over  the  amount  of  20Z.,  and  that  his  duty 
then  was  to  have  repudiated  the  transaction,  or  to 
have  ^ven  notice  to  Kerr  and  Co.  of  his  being  an 
undischarged  bankrupt,  so  that  they  might  have 
been  put  upon  their  election  whether  to  take  the 
goods  back  or  to  give  him  credit.  As  the  defen- 
dant did  neither  of  these  things,  but  kept  the 
goods,  I  am  of  opinion  that  he  was  guilty  of  the 
offence  of  which  he  was  convicted. 


Day,  J. — I  concur. 


Conviction  upheld. 


Solicitor  for  the  defendant,  H.  H.  Eood  Barrs, 
for  Lionel  E.  Gee,  Leicester. 


HOUSE    OF    LOBBS. 

March  19,  22,  and  July  30, 1886. 

(Before  the  Lobd  Chancellok  (Herschell), 
Lords  Watson,  Fitzgerald,  and  Ashboukne.) 

Justices    of   Lancashire  v.    Commissioners    op 
Newton-in-Makerfield.  (a) 

on  appeal  from  the  court  of  appeal  in  ENGLAND. 

Highway — Highways  and  Locomotives  Amendment 
Act  1878  (41  ^  42  Vict  c.  77),  s.  IS— Cesser  of 
turnpike  road — Local  Act — Main  road. 

By  a  heal  Act  passed  in  1855  (18  ^  19  Vict, 
c.  c.)  incorporating  the  Towns  Improvement 
Clauses  Act  1847  (10  4"  11  Vict.  c.  34) 
the  inaimienance  of  all  highways  within  a 
district,  which  was  traversed  by  a  turn" 
pike  roadf  becam^e  vested  in  conrniissioners,  who 
were  the  highway  authority  for  the  district.  The 
turnpike  trust  expired  in  1877,  but  the  trustees 
had  ceased  to  repair  the  portion  of  the  road  within 
the  district  from  the  ttms  of  the  passing  nf  the 
local  Act. 

Held  {affirming  the  judgment  of  the  court  below), 
thai  the  portion  of  the  road  within  the  district 
did  not  "  cease  to  oe  a  turnpike  road  "  within  the 
meaning  of  sect.  IS  of  theHighways  and  Locomo- 
tives Amendment  Act  1878  till  the  expiration  of 
the  trust,  notwithstanding  thepassin^g  of  the  local 
Act,  and  that  the  county  authority  was  liable  for 
half  the  expenses  of  its  maintenance  as  a  main 
road  within  the  district. 

Justices  of  the  West  Biding  v.  The  Queen  (49 
L.  T.Bep.  N.  8.  786;  8  App.  Cas.  7Sl)  followed. 

This  was  an  appeal  from  a  judgment  of  the  Court 
of  Appeal  (Brett,  M.E.,  Cotton  and  Lindley, 
L.JJ.),  reported  in  52  L.  T.  Eep.  N.  S.  337,  and 
15  Q.  B.  Div.  25,  affirming  a  judgment  of  the 
Divisional  Court  (Mathew  and  Day,  JJ.),  reported 
in  51  L.  T.  Rep.  N.  S.  707,  and  13  Q.  B.  Div.  623 
upon  a  special  case. 

.The  facts  appear  from  the  head-note  ahove, 
and  from  the  judgment  of  the  Lord  Chancellor, 
and  the  special  case  is  set  out  in  the  report  in  the 
Divisional  Court. 

(a)  Reported  by  0.  £.  Maldkn  Eeq.,  Barrister-ftt-Law. 
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Sir  J,  OarH,  Q.G.  and  Blair  appeared  for  the 
appellants,  and  contended  that  the  road  within 
the  limits  of  the  district  "  ceased  to  be  a  tnmpike 
road  "  within  the  meaning  of  sect.  13  of  the  Act 
of  1878  (41  &  42  Vict.  c.  77)  on  the  passing  of 
the  local  Act  in  1855,  and  therefore,  as  it  so  ceased 
before  the  31st  Dec.  1870,  it  ought  not  to  be 
deemed  to  be  a  "  main  road  "  within  the  section, 
and  the  connty  authority  is  not  liable  for  any 
part  of  the  repairs.  The  case  of  the  Justices  of 
the  West  Biding  v.  The  Quern  (49  L.  T.  Eep.  N.  S. 
786 ;  8  App.  Csfi.  781)  is  very  like  this  case,  but 
it  is  distinguishable,  for  here  the  road  was  put 
under  a  new  jurisdiction  created  by  the  local  Act, 
and  has  not  been  a  turnpike  road  since.  The 
principle  of  that  case  ougnt  not  to  be  extended. 
The  case  of  The  Justices  of  Lancashire  v.  Mayoi*  of 
Rochdale  (49  L.  T.  Rep.  N.  S.  368 ;  8  App.  Gas.  494) 
was  different,  for  there  the  turnpike  trusts  had 
not  exnired.  A  part  of  a  road  may  cease  to  be  a 
turnpike  road  otherwise  than  under  the  Act  of 
1878.  See  the  Turnpike  Acts  Gontinuance  Act 
1874  (37  &  38  Vict.  c.  95),  s.  10.  They  also 
cited 

Nortliatvi  Bridge  Compawy  t.  London  and  Southamp- 
ton RailiDay  Company ^  6  £.  &  B.  428  ; 
Beg.  Y.  East  and  West  India  Dock  Company,  22  L.  J. 

Beg.  Y.  Thomas,  7  E.  &  B.  399 ; 

Nutter  V.  Accrington  Local  Board,  40  L.  T.  Bep. 

N.  S.  802;  4  Q.  B.  DiY.  375;  affirmed  in  H.of  L. 

43  L.  T.  Eep.  N.  S.  710. 

IfugdaLe^  Q.G.  and  A,  Qlen,  for  the  respondents, 
maintained  that  the  case  was  governed  by  the 
decisions  in  Justices  of  the  West  Biding  v.  The 
Queen  (uhi  «t*p.)  and  Justices  of  Lancashire  v. 
Mayor  of  Bochdale  {ubi  sup.). 

Sir  J,  Oorst,  Q.G.  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

July  30. — Their  Lordships  gave  judgment  as 
follows : — 

The  LoBD  Ghancellor  (Herschell).— My  Lords  : 
The  point  raised  in  this  case  may  be  shortly 
statea,  but  the  determination  of  it  is  by  no 
means  free  from  difficulty.  In  the  year  1855  a 
portion  of  a  turnpike  road  running  from  War- 
rington to  Wigan  was  included  within  the  im- 
provement district  of  Newton.  Thereupon  that 
portion  of  the  road  became  vested  in  the  improve- 
ment commissioners,  and  came  under  their 
management,  and  the  turnpike  trustees,  by  reason 
of  sect.  50  of  the  Towns  Improvement  Act,  no 
longer  had  power  to  maintain  it,  and  ceased  to  do 
so.  Sect.  51  of  the  Towns  Improvement  Act  gives 
to  the  commissioners  large  powers  of  managing 
and  altering  the  roads  within  their  jurisdiction. 
In  1877  the  turnpike  trust  came  to  an  end.  The 
question  is,  whether  the  portion  of  the  road 
within  the  improvement  district  ceased  to  be  a 
turnpike  road  subsequent  to  the  31st  Dec.  1870, 
withm  the  meaning  of  the  Highway  Act  1878. 
For  the  appellants,  it  was  contended  that  it  ceased 
to  be  a  turnpike  road  prior  to  that  date.  The 
respondents  insisted  that  it  continued  to  be  part 
of  the  turnpike  road  until  the  expiration  of  the 
trust  in  1877.  Two  cases  have  recently  been 
before  your  Lordships'  House,  in  which  tne  facts 
were  very  similar  to  thb  present,  and  in  which  it 
became  necessary  to  put  a  construction  upon  the 
13th  section  of  the  Highways  Act  1878.    These 


cases  require  careful  examination.  The  first  in 
order  of  aate  was  Justices  of  Lancashire  v.  Mayor 
of  Bochdale  (49  L.  T.  Bep.  N.  S.  368  ;  8  App.  Gas. 
4^94).  There  portions  oi  certain  turnpike  roads 
were  included  in  1853  in  a  district  subject  to  the 
Towns  Improvement  Act  of  1847.  In  1856  the 
powers  theretofore  exercised  by  the  commis- 
sioners were  transferred  to  the  town  council  of 
the  borough,  and  bv  an  extension  of  the  boundaries 
of  the  borough  other  portions  of  the  same  roads, 
with  regard  to  which  the  Question  in  the  action 
arose,  were  brought  witnin  the  area  of  the 
borough.  After  the  passing  of  the  Highways 
Act  1878  it  was  contended,  on  behalf  of  the  cor- 
poration of  Bochdale,  that  these  parts  of  the  roads 
had  ceased  to  be  turnpike  roads  since  1870,  within 
sect.  13  of  that  Act,  and  that  consequently  they 
had  become  main  roads,  one-half  of  the  cost  of 
repair  of  which  must  fall  upon  the  county.  This 
view  was  contested  on  behalf  of  the  county,  and 
ultimately  it  was  decided  by  this  House,  revera- 
ing  the  judgment  of  the  Gourt  of  Appeal, 
that  the  county  were  not  liable.  The  main 
ground  of  this  decision  appears  to  have  been  that 
sect.  13  of  the  Act  of  1878  only  applied  where  the 
entire  road  which  had  been  subject  to  the  turn- 
pike trust  ceased  to  be  so,  ana  that  it  did  not 
appl^  to  a  portion  of  a  turnpike  road,  even  if  that 
portion  might  in  some  sense  be  said  to  have 
ceased  to  be  a  part  of  the  turnpike  road.  The 
question  in  the  Bochdale  case  arose  with  reference 
to  portions  of  five  turnpike  roads  created  under 
different  Acts.  The  trusts  expired  in  the  case  of 
one  of  these  roads  after  the  commencement  of 
the  action,  the  writ  in  which  bore  date  the  13th 
Nov.  1880.  In  the  case  of  one  road  the  trust 
e^ired  on  the  1st  Nov.  1879,  and  in  the  case  of  two 
others  on  1st  Nov.  1880.  But  inasmuch  as  the  sum 
sought  to  be  recovered  in  the  action  was  one-half 
of  the  expenses  incurred  for  the  half-year  ending 
the  31st  March  1879,  these  cases  were  obvioualy  all 
governed  by  the  same  considerations.  The  trust 
m  the  case  of  one  road,  however,  the  Halifax 
road,  had  expired  as  far  back  as  1872 ;  and  the 
facts  relating  to  this  road  appear  to  be  precisely 
parallel  to  the  facts  in  the  present  case.  The 
question  asked  in  the  special  case  stated  in  the 
case  of  Justices  of  Lancashire  v.  Mayor  of  Boch- 
dale (uhi  sup.)  was  whether  the  county  authority 
were  liable  to  pay  to  the  corporation  the  sums 
demanded  "  or  any  part  thereot."  It  was  compe- 
tent, therefore,  for  the  tribunals  in  that  case  to 
deal  separately  with  the  sum  relating  to  the 
Halifax  road,  and  to  give  the  plaintiffs  judgment 
for  that  sum,  whilst  absolving  the  defendants 
from  liability  in  other  respects.  The  Queen's 
Bench  gave  jud^pnent  generally  for  the  defen- 
dants, and  their  judgment  was  affirmed  by  your 
Lordships'  House.  If  I  could  find  that  the  learned 
Lords  wno  gave  their  opinion  on  that  occasion  had' 
present  to  their  minds  the  distinction  between 
the  Halifax  road  and  the  other  roads,  I  should 
have  felt  that  the  case  now  before  us  was  con- 
cluded in  favour  of  the  appellants  by  the  decision 
in  the  Bochdale  case,  lout  it  seems  to  me  clear 
that  the  distinction  in  favour  of  the  plaintiffs  in 
the  Bochdale  case,  so  far  as  the  Halimx  road  was 
concerned,  was  not  adverted  to  or  considered  by 
any  of  your  Lordships  who  took  part  in  that 
decision,  and  there  is  no  reference  to  it  in  the 
then  respondents'  case.  Lord  Blackburn  indeed 
refers  incidentally  in  his  statement  of  the  case  to 
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the  fact  that  the  trusts  of  some  of  the  roads  had 
expired,  and  that  some  had  not  expired  at  the 
time  the  action  was  brought.  But  this,  of  course, 
was  immaterial  unless  the  trust  had  expired  prior 
to  the  half-year  in  respect  of  which  the  claim  was 
made,  and  the  learned  Lord  grounds  no  argument 
upon  it.  Lord  Bramwell  in  his  ludgment,  after 
enunciating  his  construction  of  the  Act  of  1878, 
adds:  "  How  is  it  conceivable  that  the  Legislature 
oonld  have  intended  that  at  the  expiration  of 
six  years  this  burthen  which  the  corporation  of 
Bochdale  had  voluntarily  taken  upon  themselves 
should  be  taken  from  them,  and  shifted  in  part 
upon  the  county  ?"  And  he  further  pointed  out 
that  the  Bochdale  corporation  had  power  to  deal 
with  these  roads  in  a  very  different  manner  from 
that  in  which  a  road  is  commonly  dealt  with  by  a 
parish  which  has  to  repair  it  after  it  ceases  to  be 
a  turnpike  road.  Lord  Fitzgerald,  too,  strongly 
enforces  these  considerations ;  but  I  think  they 
were  urged  by  both  these  learned  Lords,  in  sup- 
port of  the  construction  they  were  putting  upon 
sect.  13,  that  "road,"  as  used  in  that  section, 
does  not  include  a  part  of  a  road,  but  means,  in 
the  language  of  Lord  Bramwell,  "  the  entirety  of 
the  road  which  has  been  a  turnpike  road."  They 
neither  of  them  address  any  observations  to  the 
construction  which  must  be  put  upon  the  enact- 
ment if,  when  the  entire  turnpike  trust  expired 
after  Dec.  1870,  those  portions  of  the  road 
which  prior  to  that  date  had  become  included 
within  the  area  of  boroughs  were  not  to  be  treated 
as  part  of  the  road  which,  on  the  expiration  of  the 
trast,  ceased  to  be  a  turnpike  road,  and  therefore 
was  to  become  a  main  road.  I  turn  now  to  a  con- 
sideration of  the  other  case  to  which  I  have  alluded, 
viz..  Justices  of  the  West  Riding  v.  The  Queen 
(49  L.  T.  Rep.  N.  S.  786 ;  8  App.  Cas.  781).  The 
question  in  that  case  was,  as  in  the  present, 
whether  portions  of  certain  turnpike  roads  had 
ceased  to  be  turnpike  roads  subsequent  to  the 
Slst  Dec.  1870.  The  turnpike  trust  had,  in  the 
case  of  one  of  those  roads,  expired  in  1876.  But 
prior  to  1870  the  part  of  the  road  in  question  was 
within  the  borough  and  within  the  town  of 
Sheffield.  By  the  terms  of  the  Turnpike  Act  the 
trustees  were  forbidden  to  spend  any  money  in 
repairing  any  street,  highway,  or  place  in  any  part 
of  that  town,  or  to  collect  any  toll  there.  Under 
these  circumstances  it  was  contended  that  this 
portion  of  the  road  had  been  distumpiked  prior  to 
1870,  and  that,  conseouently,  on  the  expiry  of  the 
turnpike  trust  in  187o,  it  did  not  form  part  of  the 
turnpike  road  which  then  became  a  main  road. 
Taking  these  to  be  the  facts.  Lord  Blackburn  held 
that  nothing  had  happened  to  prevent  this  part  of 
the  road  from  being  still  a  part  of  the  turnpike 
road,  or  to  afford  an  argument  for  saying  that  it 
was  not  to  be  a  part  of  the  main  road  on  the 
'expiry  of  the  trust,  though  an  argument  was,  he 
thought,  afforded  in  favour  of  saying  that  it  was 
no  longer  under  the  turnpike  trust.  Lord  Watson 
entirely  concurred  in  tnis  judgment.  Having 
regard  to  the  reasoning  upon  which  the  judgment 
in  the  Sh^field  case  proceeded,  I  think  it  is  hardly 
possible  to  distinguish  that  case  in  substance  from 
the  one  now  under  consideration.  And  taking  the 
Bochdale  and  Sheffield  cases  together,  they  appear 
to  me  to  conclude  the  present  case  against  the 
appellants.  The  former  of  those  cases  decided 
that,  in  the  Idth  section  of  the  Highw^|r  Acts  1878, 
the  wofds  '^any  road"  refer  to  the  entire  road 


which  had  been  subject  to  the  turnpike  trust,  and 
not  to  a  part  of  it.  The  latter  case  determined 
that  a  portion  of  a  turnpike  road  which  has, 
during  the  currency  of  the  term  for  which  the 
trust  was  created,  become  part  of  a  street  within 
a  borough,  and  no  longer  repairable  by  the  turn- 
pike trustees,  nevertheless  remains  so  far  a  part 
of  the  turnpike  road  as  to  become  part  of  the  main 
road  when  the  trust  expires  within  the  time 
specified  in  the  13th  section.  It  is  not  necessary 
to  say  what  my  opinion  would  have  been  had  the 
matter  been  res  integra.  I  quite  feel  ihe  force  of 
the  observations  made  by  Lord  Bramwell  in  the 
Rochdale  case,  that  it  was  not  probable  that  the 
Legislature  intended  to  relieve  the  corporation  of 
part  of  the  expense  of  repairing  one  of  the  streets 
in  the  town,  and  to  throw  that  burden  on  the 
county ;  but  I  think  the  force  of  those  observa- 
tions is  much  weakened  by  the  fact,  which  was 
pointed  out  by  Mr.  Glen  in  the  course  of  his 
argument,  that  part  of  the  burden  of  repairing 
all  the  other  main  roads  in  the  county  is  by  the 
same  enactment  thrown  upon  the  borough.  I 
move  your  Lordships,  that  tne  judgment  appealed 
a^inst  be  affirmed,  and  the  appeal  dismissed 
with  costs. 

Lord  Watson. — My  Lords:  I  concur  in  the 
judgment  proposed,  which  appears  to  me  to  be  a 
necessary  consequence  of  tne  construction  of 
sect.  13  of  the  Highways  Act  1878  which  was 
adopted  by  this  House  m  the  case  of  Justices  of 
the  West  Riding  of  Yorkshire  v.  The  Queen  {uhi 
supJ), 

Lord  Fitzgebald. — My  Lords :  I  also  concur, 
and  think  that  this  case  is  governed  by  the 
Sheffield  case. 

Lord  Ashbourne.  —  My  Lords:  I  have  had 
an  opportunity  of  reading  the  opinion  of  the 
noble  and  learned  Lord  on  the  woolsack,  and  I 
entirely  concur  in  the  conclusion  at  which  he 
has  arrived,  and  in  the  reasons  which  he  has 
given  for  it. 

Judgment  o/ppealed  from  affirmed,  and  appeal 
dismissed  with  costs. 

Solicitors  for  the  appellants,  Ridsdale  and  Son, 
for  Wilson  and  HuUon,  Preston. 

Solicitors  for  the  respondents.  Field,  Roscoe,  and 
Co.,  for  /.  E.  Worsley,  Warrington. 


Bee.  2  and  3,  1886. 

(Before  the  Lord  Chancellor  (Halsbury),  Lords 
Watson  and  Fitzgerald.) 

Vestry  op  St.  John,  Hampstead,  v.  Cotton,  (a) 

ON  APPEAL  prom  THE  COURT  OP  APPEAL  IN  ENGLAND. 

Metropolis  Ma/nctgement  Amendment  Act  1862 
(26  ^  26  Vict.  c.  102),  ss.  52,  53  — fifdwer— 
Esapense  of  constructing — New  street. 

Sect.  52  of  the  Metropolis  Management  Amendment 
Act  1862  enacts  tnat  where  any  sewer  shall  be 
constructed  for  the  drainage  of  any  "  new  street," 
the  esopense  shall  be  defrayed  by  the  owners  of 
the  land  abutting  on  such  street. 

Sect.  53  contains  a  proviso  that,  where  a/ny  sewer 
shall  be  constructed  in  a  street  in  which  previously 
there  has  been  no  sewer,  but  where  sewers  rates 

(•)  Bcporlsd  by  O.  E.  Xaldbi,  Siq.,  BarriitetHkt-lAW. 
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have  heen  levied  previouely,  no  property  in  respect 
of  which  sewers  rates  have  been  levied  for  five 
years  prior  to  Jan.  1, 1856,  shall  be  subject  to  be 
charged. 

The  respondent  was  the  ovmer  of  property  which 
abtUted  upon  a  road  in  whioii  there  was  no 
sewer.  Sewers  rates  had  been  levied  in  respect 
of  the  property  for  five  years  prior  to  Ja/n.  1, 
1856.  Jn  1872  the  road  ceased  to  be  a  twmpike 
road,  and  the  a^eUant  vestry  afterwards  con* 
structed  a  sewer  in  it. 

Held  {affirming  the  judgment  of  the  court  behw), 
tlhat  sect.  52  of  the  Ad  did  not  apply,  and  that 
the  respondent  was  exempt  v/nder  the  proviso  in 
sect.  53  from  liability  to  cofUribtUe  to  the  expense 
of  constru^sting  the  sewer. 

This  was  an  appeal  from  a  judgment  of  the 
Court  of  Appeal  (Lord  Esher,  M.B.,  Cotton  and 
Bowen,  L.J  J.),  reported  in  54  L.  T.  Eep.  N.  S. 
441,  and  16  Q.  B.  Div.  475,  reversing  a  judgment 
of  the  Divisional  Court  (Pollock,  B.  and  Manisty, 
J.)  upon  a  special  case. 

The  facts  of  the  case  appear  shortly  in  the 
head-note  above,  and  the  special  case  is  set  out  in 
full  in  the  report  in  the  court  below. 

PhtlbricJc,  Q.C.  and  English  Harrison  appeared 
for  the  appellant,  and  argued  that  there  haa  been 
a  difference  of  opinion  as  to  the  true  construction 
of  sects.  52  and  53  of  the  Act  of  1862,  upon  which 
the  question  depended.  In  1869  the  Court  of 
Exchequer,  consisting  of  Bramwell,  Channell, 
and  Cleasby,  BB.,  in  the  case  of  Vestry  of  St. 
Giles,  Gamberwell  v.  Weller  (17  W.  R.  973 ;  L.  Rep. 
6  Q.  B.  168,  n.),  took  a  view  favourable  to  the 
contention  of  the  present  respondent,  that  sect. 
53  is  to  be  read  as  a  proviso  qualifying  sect.  52. 
But  in  1870,  in  the  case  of  Sawyer  v.  Vestry  of 
Paddington  (23  L.  T.  Rep.  N.  S.  662 ;  L.  Rep. 
6  Q.  B.  164),  the  Court  of  Queen's  Bench,  con- 
sisting of  Blackburn  and  Lush,  JJ.,  took  the 
opposite  view,  and  held  that  the  proviso  in  sect.  53 
did  not  apply  to  "  new  streets.'*  In  1876,  in  the 
case  of  Sheffield  v.  Fulham  Boa/rd  (1  Ex.  Div.  395). 
Bramwell,  B.  and  Denman,  J.  held  that  "  street  '* 
in  sect.  53  included  new  streets,  following  the 
Gamberwell  case,  though  neither  that  nor  the 
Paddington  case  appear  to  have  been  cited  in  the 
argument.  Here  tne  Divisional  Court  held  that 
the  case  was  governed  by  the  Paddington  case, 
but  the  Court  of  Appeal  preferred  to  follow 
the  other  cases.  We  say  that,  looking  to  the 
general  scheme  of  the  Act,  this  is  a  "  new  street " 
within  sect.  52,  and  that  sect.  53  does  not  apply 
to  it.  To  hold  otherwise  would  be  practically  to 
abrogate  sect.  52,  as  it  will  leave  no  street  to 
which  it  can  apply. 

The  Attorney-General  (Sir  B.  Webster,  Q.C.) 
and  J.  G.  Wood,  for  the  respondent,  main- 
tained that,  reading  the  sections  in  their 
ordinary  and  Hteral  sense,  he  was  not  liable, 
and  supported  the  judgment  of  the  court  below. 
They  cited 

Pound  V.  Plvmstead  BoaM  of  WorTcs,  25  L.  T.  Bep. 
N.  8.  461 ;  L.  Bep.  7  Q.  B.  188. 

Philhrick,  Q.C.  was  heard  in  reply. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships gave  judgment  as  follows  : 

The  LoED  Chancelloe  (Halsbury). — My  Lords : 
In  this  oase  the  inquiry  is  as  to  the  true  con- 


struction of  two  sections  of  a  statute,  and  for  my 
own  part  I  am  prepared  to  move  your  Lordships' 
judgment  simply  upon  the  construction  of  those 
two  sections  according  to  the  ordinary  and 
natural  interpretation  of  the  wordfl  and  sentences 
therein  contained.  Doubtless  there  are  cases  in 
which,  when  in  the  instrument  itself,  whether  a 
will,  or  a  contract,  or  a  statute,  evidences  may  be 
discovered  of  the  general  intention  of  the  framer 
and  of  the  general  meaning,  or  what  has  been 
called  the  governing  sense,  in  which  the  words 
or  the  provisions  are  to  beunderstood — ^you  may 
occasionally  modify  the  language  which  you  have 
to  construe  with  reference  to  that  general  inten- 
tion which  has  been  so  ascertained.  In  this  case 
I  confess  myself  wholly  unable  to  discover  any 
general  intention  which  I  can  rely  upon  aa 
governing  or  modifving  the  language  which  the 
Legislature  has  used.  It  is  obvious  that  two  sets 
of  learned  judges  have  construed  these  sections 
difEerently  according  as  they  have  regarded  the 
object  which  the  Le^slature  had  in  view,  and 
each  of  them  has  in  turn  pointed  out  the 
absurdities  which  would  be  the  result  of  the 
opposite  construction  to  that  which  their  Lord- 
ships have  favoured.  That  seems  to  me  to  show 
that  at  all  events  it  is  difficult,  if  not  impossible, 
to  obtain  any  such  key  to  the  statute  as  is  to  be 
found  in  its  ascertained  governing  intention. 
The  result  of  that  appears  to  me  to  be  that  your 
Lordships  should  place  upon  it  that  construction 
which  every  court  is  bound  to  place  upon  any 
instrument  whatsoever;  namely,  that  ii  there 
is  nothing  to  modify,  nothing  to  alter,  nothing 
to  qualify  the  language  which  the  instrument 
contains,  it  must  be  construed  in  the  ordinary 
and  natural  meaning  of  the  words  and  sentences 
therein  contained.  In  this  case,  whereas  your 
Lordships  have,  in  the  case  before  you, -a  matter 
which  is  expressly  within  the  ordinary  and 
natural  language  of  sect.  53,  you  are  asked  at  the 
bar  not  to  understand  the  language  which  ^plies 
to  that  subject-matter  in  the  ordinary  and  natural 
sense  of  the  words,  but  to  distort  the  language  in 
order  to  give  efEect  to  what  is  assumed  to  have 
been  the  intention  of  the  Legislature,  which 
however,  as  I  have  said,  it  is  obvious  you  cannot 
find.  Apart  from  the  language  of  the  statute 
itself,  and  apart  from  some  supposed  intention  to 
be  ascertained  within  the  four  comers  of  the 
statute,  your  Lordships  have  been  informed  of  a 
variety  of  facts  which  it  is  said  may  throw  light 
upon  what  was  the  intention  of  the  Legislature. 
FoT  my  own  part  I  am  unable  to  accept  either 
the  accuracy  or  the  relevancy  of  that  statement. 
It  may  very  well  be  that  the  Legislature  bad 
before  them  &cts  which  induced  them,  at  the 
particular  period  when  this  legislation  was  being 
discussed,  to  attempt  to  provide  for  cases  whii£ 
subsequent  experience  caused  them  not  to  provide 
for.  One  knows  historically,  of  course,  that  the 
system  of  drainage  in  this  metropolis  has  under* 
gone  a  very  considerable  amount  of  modification 
by  legislation;  but,  speaking  for  myself,  I  am 
wholly  unable  to  construe  any  part  of  this  system 
of  legislation  with  reference  to  that  historical 
fact  of  the  alteration  of  the  system  of  drainage. 
Under  these  circumstances  there  seems  to  me  to 
be  only  one  safe  course  for  your  Lordships  to 
adopt,  namely,  to  abide  by  the  plain  language  of 
the  statute,  and  I  therefore  move  your  Lordships 
that  the  judgment  of  the  Court  of  Appeal  be 
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affirmed,  and  that  this  appeal  be  dismisBed  with 

OOBtS. 

Lord  Watson. — ^My  Lords  :  I  am  of  the  same 
opinion.  The  question  before  us  tarns  upon  the 
construction  of  the  52nd  and  58rd  sections  of  the 
Act  of  1862.  The  53rd  section  provides  that  in 
the  case  of  certain  streets  where  a  sewer  is  being 
constructed  for  the  first  time,  if  the  property 
abutting  upon  a  street  has  been  assessed  for 
eewer  rates  previously,  the  proprietors  shall  only 
be  liable  in  a  portion  of  the  cost,  the  balance 
being  provided  out  of  the  general  rate ;  and  the 
section  further  provides  that  if  the  sewer  rates 
have  been  paid  in  respect  of  the  property  in 
question  for  five  years  previous  to  the  1st  Jan. 
1856,  the  whole  cost  of  construction  shall  be 
borne  by  the  ratepayers.  The  word  "  street  **  in 
that  section  admittedly  means,  according  to  its 
natural  and  ordinary  construction,  any  and  every 
street.  On  the  part  of  the  appellants  it  is  con- 
tended that  it  must  be  read,  for  the  purposes  of  the 
Act,  as  limited  to  old  streets,  or  to  streets  other 
than  new  streets  as  defined  by  sect.  112  of  the 
statute.  It  is  quite  possible  that  such  a  oon- 
strnction  might  become  imperative ;  but,  in  order 
to  attach  such  a  construction,  and  so  to  modify 
and  change  the  first  and  primary  meaning  of  the 
words  of  the  Legislature,  it  is  necessary  that 
some  cogent  reason  should  exist ;  and  accordingly 
it  was  attempted  to  be  shown  in  argument  either 
that  the  ordinary  and  grammatical  construction 
of  the  words  would  lead  to  some  absurdity  such 
as  the  Legislature  could  never  have  contemplated, 
or  that  it  would  be  plainly  contrary  to  the  general 
scheme  as  disclosed  in  the  context  of  this  statute. 
It  does  not  appear  to  me  that  any  such  case  has 
been  made  out.  It  would  be  difficult,  in  framing 
the  provisions  of  a  statute  like  this,  to  provide 
for  every  possible  injustice;  to  proviae  that 
justice  shall  be  done  in  all  cases,  and  that  there 
shall  be  no  hardship  resulting  in  any  single  case 
from  the  operation  bf  the  Act.  But  it  was  said 
that  the  effect  of  reading  sect.  53  as  it  has  been 
constmed  by  the  Court  of  Appeal  would  be 
practically  to  abrogate  and  neutralise  the  pro- 
visions of  sect.  52.  It  was  said  that  practically 
all  the  property  within  every  district  is  subject, 
and  must  be  subiect,  to  the  pa3nnent  of  sewer 
rates,  and  that  tnerefore,  if  you  included  new 
streets  under  the  word  "  street "  in  sect.  53  there 
would  really  be  no  new  streets  at  all  falling 
imder  the  operation  of  the  preceding  section.  It 
appears  to  me  that  that  argument  does  not  rest 
upon  a  solid  basis  of  fact.  The  older  statutes, 
beginning  with  the  Act  of  1848,  enabled  the 
anthorities  who  were  executing  the  statutes  to 
exclude  from  the  assessments  of  sewer  rates 
certain  portions  of  the  districts  assigned  to  them. 
That  was  altered  by  the  Act  of  1855,  but  the 
159th  section  of  that  statute  contains  a  very 
important  provision,  which  enables  and  authorises 
the  vestry  or  district  board  to  exempt  from  sewer 
rates  such  parts  of  the  locality  within  their 
jurisdiction  as  are  not  benefited  by  the  expendi- 
ture which  they  are  making.  Therefore,  ii  that 
discretionary  power  was  in  point  of  fact  exer- 
cised, as  the  Legislature  no  doubt  intended  it 
should  be,  there  are  only  two  alternatives  open : 
either  there  were  in  some  districts  portions  wnich 
were  not  benefited  by  the  expenditure,  and  were 
therefore  exempt;  or  all  the  area  must  have 
benefited  by  the  expenditure  already  made,  and 


must  have  contributed  its  share  towards  that 
expenditure.  I  think  it  is  a  very  reasonable 
reading  of  these  two  sections,  and  is  attaching 
to  the  words  of  the  sections  their  natural  and 
ordinary  meaning,  to  hold  that  all  property  which 
had  paid  rates  in  the  circumstances  specified  in 
sect.  53  should  not  be  made  liable  for  more  than 
a  proportion  of  the  expenses ;  or,  if  it  had  paid 
rates  for  five  years  oefore  the  1st  Jan.  1856, 
should  be  exempted  altogether,  and  that  only 
those  portions  of  the  district  which  had  not 
benefited  by  the  expenditure,  and  which  had 
therefore  not  contributed  to  the  expenditure, 
should  be  liable  for  the  full  amount  required  to 
make  drains  on  their  behalf  under  sect.  52  of  the 
Act.  On  these  grounds  it  appears  to  me  that 
the  construction  which  the  Court  of  Appeal  have 
put  upon  sect.  53  is  not  (mly  according  to  the 
plain  and  ordinary  meaning  of  the  language 
which  the  Legislature  have  employed,  but  leaoa 
to  results  which  are  certainly  not  inequitable, 
and  which  were  quite  as  probably  in  the  con- 
templation of  the  Legislature  as  the  results  which 
have  been  urged  by  the  learned  counsel  for  the 
appellants. 

Lord  Fitzgerald. — ^My  Lords :  I  concur,  and 
should  say  no  more,  but  for  my  great  respect  for 
the  eminent  judges  who  have  differed  in  opinion 
upon  the  question  before  us.  We  are  to  read 
sects.  52  and  53  in  their  ordinary  sense,  unless  it 
shall  have  been  made  to  appear  that  a  literal 
and  g^mmatical  interpretation  would  necessarily 
create  difficulties  and  injustices  which  the  Legis- 
lature could  not  be  taken  to  have  intended.  In  my 
opinion  no  sufficient  grounds  have  been  disclosed 
tn  induce  us  to  depaH  from  the  ordinary,  literal, 
and  grammatical  construction,  and  to  interpolate 
words  in  sect.  53  which  are  not  to  be  found  m 
that  section,  tiect.  52  is  confined  to  cases  of 
sewers  constructed  "  for  the  drainage  of  any  new 
street,  or  of  any  house  or  houses  erected  since  the  1st 
Jan.  1856,"  the  expenses  of  which  are  to  be  "  borne 
by  the  owners  of  such  street  or  houses,  and  of 
the  land  abutting  on  such  street."  Mr.  Philbrick 
contends  that  sect.  52  embraces  all  new  streets 
which  come  with  the  definition  of,  or  which 
popularly  may  be  called,  new  streets  ;  and  it 
would  be  just  that  the  owners  of  such  property 
should  pay  the  expenses  of  the  construction  of  a 
sewer  made  for  their  benefit ;  but  it  would  cease 
to  be  just  if  that  property  had  been  previously 
taxed  for  sewer  rates  without  receiving  any 
equivalent.  That  injustice  was  to  be  provided 
agaiuRt  as  well  as  the  case  of  old  streets  in  a 
similar  condition;  that  is  to  say,  where  sewer 
rates  had  been  levied  previously  without  aiw 
equivalent.  Sect.  53  embraces  both  cases.  It 
applies  to  streets,  both  new  and  old,  where  there 
has  been  no  sewer,  but  where  sewer  rates  have 
been  levied  previously,  in  which  case  the  owners 
are  made  suoject  only  to  an  apportionment  to  be 
determined  by  the  vestry,  but  they  are  to  be  free 
of  charge  if  sewer  rates  have  been  levied  for  five 
years  prior  to  the  1st  Jan.  1856.  Such  seems  to 
me  to  be  the  plain  interpretation  of  the  two 
sections,  and  I  have  been  unable  to  discover  any 
such  difficulties  or  anomalies  arising  from  that 
interpretation  as  to  lead  me  to  the  conclusion 
that  the  "governing  intention"  of  the  Legis- 
lature was  something  difEerent  from  that  which 
it  has  literally  expressed.  The  case  in  all  its 
aspects  has  been  so  fully  and  clearly  disposed  of 
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by  my  noble  and  learned  friends,  tbat  I  forbear 
to  make  any  farther  observations. 

Order  a/ppeaXed  from  affirmed,  and  appeal  dU' 
mieBed  with  coeU, 

Solicitor  for  appellants,  W,  Oribhle, 
Solicitors   for   respondents,  A,  F,  and  B,  W, 
Tweedie. 


COURT   OF   APPEAL. 

N<yv.  29  and  30, 1886. 

(Before  Lord  Eshee,  M.R.,  Lindley  and  Lopbs, 

L.JJ.) 

The    Tynb    Boilee   Woeks    Company    Limited 
(apps.)  V.  The  Tynemouth  Union  (resps.).  (a) 

Poor  rate-^Eating  of  premiaee  used  for  a  pa/T' 
ticuUvr  purpose  —  GnaMela  on  the  premieee — 
Boiler  worh^Machinery  and  plani. 

Jn  assessing  premises  to  the  poor  raie  the  queetion 
whether  cKoMels  on  the  premises  are  affixed  to  the 
soil  or  not  is  not  an  absolute  test  in  determining 
whether  or  not  they  are  to  he  taken  into  account 
as  enhancing  the  value  of  the  premises.  But 
things  which  are  on  the  premises  to  he  rated,  and 
which  are  there  for  the  purpose  of  making  them, 
and  which  do  rruike  them,  fit  as  premises  for  the 
purpose  for  which  they  are  used,  ought  to  he 


taJeen  into  account  for  rating  purposes.  Thers- 
fore  the  m/ichinery  and  plant  of  hoUer  works, 
which  (whether  fiaeed  to  the  soil  or  not)  is  etaeM- 
tially  necessary  to  the  carrying  on  of  the  business 
to  tohich  the  premises  are  devoted,  and  whidi  is 
intended  to  remain  upon  the  premises  so  long  as 
they  are  used  for  the  same  purpose,  ought  to  &e 
taken  into  account  cls  enhancing  the  vaiue  of  the 
premises. 
Judgment  of  the  Queen*s  Bench  Division  (54  L.  T. 
Bep.  N.  S.  612)  affirmed. 

This  was  an  appeal  from  a  judgment  of  the 
Queen's  Bench  Division  (Mathew  and  Smith, 
J  J.),  reported  at  54  L.  T.  Eep.  N.  S.  612,  upon  a 
case  stated  by  the  Court  of  Quarter  Sessions  o! 
and  for  the  county  of  Northumberland. 
The  special  case  was  as  follows  : — 

1.  On  the  9th  Jan.  1885  an  appeal  against  a  rate 
was  heard  by  the  said  court  of  quarter  sessions,  in 
which  the  Tyne  Boiler  Works  Company  Limited 
were  the  appellants,  and  the  overseers  of  the  poor 
of  the  pansn  of  Longbenton  and  the  assessment 
committee  of  the  l^emouth  Union  were  the 
respondents.  The  rate  against  which  the  said 
appeal  was  brought  was  a  rate  for  the  relief  of 
the  poor  of  the  parish  of  Longbenton,  in  the  said 
county,  made  tne  28th  June  1884,  whereby  the 
appellants  were  rated  in  respect  of  premises  in 
the  said  parish  occupied  by  them,  as  hereinafter 
appears. 

2.  The  valuation,  ass^sment,  and  rate  in 
question  were  as  appears  from  the  following 
extract  from  the  rate-book : 


Ooonpler. 

Owners. 

Deseripfelon. 

QroBs  Efltimatad 
EenUl. 

Bateable 
Vala«. 

BateatlOdLin 
the  pound. 

Tyne  Boiler 

Works  Company 

Limited. 

Tyne  Boiler 

Works  Company 

Limited. 

Boiler  Works.  Land. 

£S00 

£501 

ia017».6d. 

3.  The  grounds  of  appeal  were  that  the  appel- 
lants were  overrated  m  respect  of  the  said 
premises. 

4.  All  proper  notices  were  given,  and  steps 
taken  to  entitle  the  appellants  to  raise  upon  tne 
appeal  the  questions  and  objections  raised  by 
them  herein  appearing. 

5.  The  appellants  were,  at  all  material  times 
and  still  are,  the  tenants  and  occupiers  of  the 
premises  in  the  said  parish  before  referred  to, 
and  which  are  known  as  the  Tyne  Boiler  Works. 
The  said  premises  comprise  upwards  of  5100 
square  yards  of  land  upon  the  banks  of  the  Tjrne, 
part  of  which  land  was  and  still  is  covered  by  a 
large  brick  building  roofed  in,  the  roof  bemg 
supported  by  the  wails  of  the  building,  and  by 
iron  columns,  and  the  rest  of  the  said  land  being, 
with  the  exception  of  certain  offices  and  boiler  or 
engine  sheds  erected  on  parts  thereof,  open  and 
uncovered  by  buildings. 

6.  The  premises  were  and  are  held  by  the 
appellants  as  assignees  under  a  lease  from  the 
corporation  of  Newcastle-upon-Tyne  which  was 
granted  to  Joseph  Pollard  for  a  term  of 
seventy-five  years  from  Sept.  1864.  In  or 
about  1868  or  1869  Messrs.  Thompson  and 
Boyd,  who  were  then  the  assignees  of  the  term 
created  by  the  said  lease,  erected  the  brick 
buildmg  mentioned  in  paragraph  5,  and  placed 
therein  the  engine  in  tne  following  list  referred 

(a)  Beported  by  A.  A.  Hofkims,  Esq.,  Barrister^t-Law. 


to  as  No.  2,  and  the  boiler  in  the  same  list  referred 
to  as  No.  1,  and  certain  of  the  shaftinpr  and 
machinery  still  on  the  premises,  for  the  purpose 
of  making  boilers  and  erecting  machinery  oa 
board  vessels,  and  also  for  the  purpose  of  making 
forgings.  The  appellants  have,  since  they  be- 
came assignees  of  the  said  term  and  occupiers  of 
the  said  premises,  purchased  and  placea  upon 
them  other  machinery  and  plant  in  addition  to 
that  put  bv  Messrs.  Thompson  and  Boyd,  and 
have  used  the  said  lands  and  building,  together 
with  the  boilers,  engine,  plant  and  machines 
thereon,  for  making  boilers  and  erecting  them  on 
board  vessels.  The  proximity  of  the  premises  to 
the  Tyne  makes  them  suitable  for  boiler  works, 
but  at  successive  periods  previous  to  their  being 
occupied  by  the  appellants  they  have  been  used 
for  manufactures  or  purposes  of  different  kinds. 
7.  It  was  agreed  ana  admitted  that,  in  arriving 
at  the  rateable  value  of  501Z.,  at  which  the  said 
premises  were  assessed,  the  machinerv  and  plant 
nereinafter  specified,  which  were  and  are  upon 
the  said  premises,  had  been  taken  into  considera- 
tion as  enhancing  the  rateable  value  of  sndi 
premises,  viz.,  in  the  main  building:  Water 
supplies — 1,  boiler ;  2,  main  engine ;  3,  main  shai^ 
ing ;  4,  fan  blasts ;  5,  blast  pipes ;  6,  hydraulic 
accumulator;  7,  pair  of  hydraulic  pumps  near 
end  of  building,  ditto  near  accumulator ;  8,  two 
small  open  return  water-tanks ;  9,  flanging 
machine;  10,  riveting  machine;  11.  two  pikte- 
edge  planing  machines ;  12,  plate-bending  rolls ; 
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13,  pancbing  machine ;  l^,  punching,  plate-shear- 
ing and  angle  shearing  machine ;  15,  three  roll 
dnJl;  16,  radial  drilling  machine ;  17,  boiler  shell 
drilling  machine;  18,  grindstone;  19,  drilling 
machine;  20,  screwing  machine;  21,  rivet  beat- 
ing furnace;  22,  two-hand  power  travelling 
cranes.  Outside  the  main  building — 23,  shear 
legs  with  engine  and  boiler ;  24,  line  of  rails  from 
main  buildings  to  shear  legs ;  25,  punching  and 
shearing  machine ;  26,  line  of  rails  in  middle  of 
yard;  27,  jib  crane;  28,  plate  rolls;  29,  plate 
famace;  30,  open  smithy  fire  in  yard.  It  is 
farther  agreed  between  the  parties  on  the  bearing 
before  the  the  Court  of  Quarter  Sessions,  that  u 
the  whole  or  any  part  of  the  above-mentioned 
machinery  and  plant  ought  not  to  have  been 
taken  into  consideration  in  assessing  the  premises, 
then  the  rateable  value  should  be  reduced  by  the 
whole  sum  of  2212.,  or  by  a  proportionate  amount 
to  be  afterwards  agreed  upon  between  the  parties 
as  sufficient  to  give  effect  to  their  decision, 
Photographs  of  the  more  important  parts  of  the 
machinery  were  also  by  agreement  pfaced  before 
the  magistrates  and  were  afterwards  referred  to 
as  adjuncts  to  this  case. 

8.  Of  the  above  specified  machinery  and  plant 
the  boiler.  No.  1,  was,  as  usual,  set  on  a  brick  seat- 
ing on  a  building  or  shed  outside  the  main  build- 
ing. The  steam  from  that  boQer  was  conveyed  to 
the  main  engine  through  iron  pipes  which  pass 
through  the  wall  of  the  nmin  buildmg.  The  main 
engine,  No.  2,  was  fixed  bv  iron  screw-bolts  to 
masonry  foundations,  on  which  a  wall  was  con- 
structed for  the  fly-wheel  of  the  main  engine. 
The  hydraulic  riveting  machine,  the  two-hand 
power  travelling  cranes,  the  plate  rolls,  the  flang- 
mg  machine,  the  accumulators,  and  the  boilers 
attached  to  the  shear  legs  are  not  attached  either 
to  the  soil  or  the  building,  but  rest  by  their  own 
weight.  The  main  standards  have  an  iron  bolt 
passed  through  the  end  walls  of  the  main  build- 
mg. The  fly-wheel  shaft  passes  through  the  wall 
of  the  main  building  and  is  carried  by  a  bearing 
fixed  to  an  iron  box  built  into  the  wall  of  the 
main  building.  The  main  shafting  runs  along  the 
entire  length  of  the  main  building  and  is  sup- 
ported by  the  main  wall  of  the  building  by  means 
of  bracket  bearings  on  iron  plates  fixed  to  wall 
buttresses.  Each  bracket  is  fixed  to  the  wall  by 
six  iron  screw-bolts  passing  through  the  main 
wall.  All  the  machines  are  driven  from  the  main 
shafting  by  means  of  leather  belts.  The  fan  blast 
for  supplying  an  air  blast  to  the  smithy  fires  is 
sunk  m  a  hole  in  the  ground  and  is  driven  from 
the  main  shaft.  The  blast  pipes  for  conveying 
the  air  are  earthenware  pipes  laid  xmder  grouncC 
branches  being  taken  to  the  various  smithy  fires. 
The  smithy  fires  are  open  hearths  and  fires  built 
of  brick  having  an  air  blast  conveyed  to  each  by 
means  of  the  fan  blasts  and  blast  pipes  mentioned 
in  the  immediately  preceding  paragraph.  The 
smithy  fires  are  capable  of  being  moved  to 
another  place.  They  rest  on  the  ground  solely 
by  their  own  weight.  Such  removal  would 
necessitate  the  moving  of  the  air-blast  pipes 
along  with  the  fires.  The  hydraulic  plant  consists, 
first  of  an  accumulator  which  rests  by  its  own 
weight  on  concrete  foundations,  and  secondly  of 
pumps  in  connection  therewith.  The  water  pipes 
pass  under  ground  to  the  accumulator.  The 
hydraulic  riveting  machine,  the  plate  roller,  the 
flanging  machine,  the  accumulator,  and  the  boiler 
Mag.  Cas.— Vol.  XIV. 


for  the  shear  legs  rest  by  their  own  weight  upon 
cement  or  stone  foundations  prepared  i6r  them. 
The  boiler  is  connected  by  steam  pipes  with  the 
engine  which  works  the  shear  legs.  The  two- 
hand  power  travelling  6ranes  are  not  fixed  but 
run  along  the  whole  length  of  the  main  building  on 
rails  laid  on  baulks  of  timber  which  rest  upon 
brackets  forming  part  of  the  columns  which  sup- 
port the  roof  ot  the  main  building.  The  Hhear 
legs  are  placed  on  the  edge  of  a  timber  jetty  or 
Quay  built  on  timber  piles  which  are  driven  into 
tne  bed  of  the  river  and  project  beyond  the  stone 
quay  out  into  the  river.  They  are  worked  by 
means  of  a  separate  engine  and  boiler.  A  line  of 
iron  rails  laid  on  sleepers,  for  waggons,  connects 
the  main  building  with  the  jetty.  The  wall  drills 
are  bolted  to  iron  brackets,  which  are  held  in 
position  by  iron  screw-bolts  passing  through  the 
main  wall  of  the  building  and  secured  by  a  plate 
on  the  other  side.  The  jib  cranes  are  attached  to 
the  iron  columns  which  support  the  roof  of  the 
building  and  are  worked  by  steam  by  means  of  a 
steam  pipe  from  the  main  boiler.  With  these 
exceptions  the  whole  of  the  machinery  and  plant 
referred  to  in  this  case  are  held  in  position  in  the 
following  manner :  A  foundation  of  stone,  timber, 
or  concrete  is  prepared  for  the  individual  machine. 
Into  this  foundation  bolts  are  let  and  fastened  by 
lead  or  cement.  When  the  machine  is  brought 
into  position  it  is  hoisted  by  the  crane  over  the 
foundation  and  let  down  in  such  a  manner  that 
the  holes  pierced  in  the  lower  portion  (or  bed 
plates)  of  tne  machine  would  slide  over  the  bolts 
fixed  in  the  foundation.  A  nut  is  screwed  on  to 
the  top  of  each  bolt  to  steady  the  machine.  All 
the  machines  are  worked  by  belts  from  the 
main  shafting.  When  a  machine  has  to  be 
removed  the  nuts  are  unscrewed  and  the  machine 
hoisted  up  over  the  bolts,  which  remain  in  the 
foundation. 

9.  It  was  Droved  that  the  whole  of  the  above 
specified  machinery  and  plant  were  in  fact  the 
property  of  the  appellants,  and  not  of  the  corpo- 
ration of  Newcastle-on-Tyne,  the  owners  of  the 
freehold,  the  same  having  been  brought  upon  the 
premises  either  by  the  appellants  or  their  prede- 
cessors in  the  occupancy  of  the  premises  under 
the  lease  before  referred  to. 

10.  All  the  said  machinery  and  plant  are 
required  for  the  purpose  of  boiler  making,  and  are 
arranged  and  adapted  for  use  upon  the  said  pre- 
mises for  manufacturing  and  setting  up  boilers, 
and  are  used  by  the  appellants  for  such  purposes, 
but  further  than  appears  by  this  case  tnere  was 
not  any  intention  on  the  part  of  the  appellants  of 
making  such  machinery  part  of  the  soil  or 
hereditaments  or  of  permanently  annexing  them 
thereto. 

11.  The  machines  constituting  the  said  ma- 
chinery and  plant  were  each  of  them,  as  machines, 
except  so  far  as  herein  appears,  separate  and 
distinct  from  each  other,  and  could  be,  and  were 
in  practice  from  time  to  time,  bought,  sold, 
renewed,  and  removed  as  separate  ana  distinct 
articles. 

12.  The  said  machines  and  plant  could  be  and 
are  in  practice  taken  down  or  removed  when  and 
as  required  either  for  repairs  or  rearrangement  or 
change  in  the  use  of  the  premises,  or  for  any 
other  purposes,  and  that  without  injury  to 
themselves  or  structural  damage  to  the  heredita- 
ments. 

2  B 
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13.  The  object  of  the  attachment  described  in 
the  8th  paragraph  of  this  case  is  the  steadying  the 
machines  in  working  and  the  preventing  them 
from  being  palled  by  the  belting  by  which  they 
were  worked. 

14.  The  above  method  of  attachment  does 
effectually  teady  the  machines  in  working  and 
prevents  them  from  being  pulled  by  the  belts, 
and  it  is  also  convenient,  if  and  when  occasion 
arises,  for  the  machines  being  for  any  purpose 
removed. 

15.  The  mode  in  which  the  rateable  value  of  the 
premises  was  arrived  at  was  by  ascertaining  the 
gross  estimated  rental  which  a  tenant  from  year 
to  year  might  reasonably  be  expected  to  be 
willing  to  give  for  the  use  of  them  (inclusive 
of  the  machinery  and  plant  before  specified), 
and  by  making  the  statutory  deductions  for  such 
rental. 

16.  The  appellants  contended  that  the  above 
specified  macninery  and  plant  were  not,  nor  any 
of  them,  part  of  the  freehold  or  hereditament,  but 
were  chattels,  and  that  they  were  not,  nor  were 
any  of  them,  rateable,  or  to  be  taken  into  con- 
sideration as  enhancing  the  rateable  value  of  the 
hereditaments.  The  respondents,  on  the  other 
hand,  contended  that  the  said  machinery  and 
plant  were  necessary  to  the  beneficial  occupation 
of  the  premises  as  boiler  works,  that  being  the 
purpose  to  which  they  were  appropriated,  and 
ought  to  be  taken  into  consideration  as  enhancing 
the  rateable  value  of  the  hereditaments  to  which 
they  were  attached. 

17.  The  magistrates  considered  that,  at  least 
before  them,  the  case  of  Laing  v.  Overseers  of 
Bishopiveannouth  (37  L.  T.  Kep.  N.  S.  781 ;  3  Q.  B. 
Div.  299)  was  conclusive,  and,  in  accordance  with 
what  they  understood  to  be  the  principles  laid 
down  in  thai  case,  they  held  that  the  machinery 
and  plant  had  been  rightly  taken  into  considera- 
tion in  estimating  the  rateable  value  of  the  pre- 
mises to  which  the  appeal  related.  It  being, 
however,  urged  upon  them  by  the  counsel  for  the 
appellants  that  the  special  case  in  Laing  v.  Bishop- 
wearmouth  had  been  agreed  upon  by  the  parties 
themselves  out  of  court,  and  tnat  it  was  desired 
to  test  the  soundness  of  the  principle  alleged  to 
have  been  enunciated  by  the  aecision  in  that  case 
by  arguments  on  a  special  case,  to  be  stated  by 
the  Court  of  Quarter  Sessions,  and  counsel  for 
the  respondents  not  objecting  to  this  being  done, 
the  order  dismissing  the  appeal  was  made  subject 
to  a  special  case  to  be  stated  for  the  opinion  of 
the  court. 

18.  Each  party  was  to  be  at  liberty,  if  and  so 
far  as  the  court  should  permit,  to  refer  to  short- 
hand notes  of  the  hearing  at  quarter  sessions,  or 
to  the  photographs  of  the  machinery  then  pro- 
duced, or  to  the  articles  of  association  of  the 
appellant  company,  by  way  of  supplementing  this 
case  upon  any  point  or  points  which  might 
appear  to  the  court  to  require  further  eluci- 
dation. 

19.  The  question  for  the  opinion  of  the  court 
is,  whether  the  decision  above  stated  was  correct 
or  incorrect,  and  if  incorrect,  in  respect  of  what 
items,  matter,  or  principles.  If  the  court  phould 
be  of  opinion  that  the  whole  of  the  said  machinery 
and  plant  was  properly  taken  into  consideration, 
as  enhancing  the  rateable  value  of  the  premises, 
to  which  the  appeal  relates,  the  decision  of  the 
magistrates  is  to  be  affirmed. 


Upon  the  above  case  so  stated  the  Queen's 
Bench  Division  (Mathew  and  Smith,  JJ.)  gave 
judgment  in  favour  of  the  respondents  (54  L.  T. 
Bep.  N.  S.  612). 

The  appellants  appealed. 

Sir  Hora^ce  Bavetj,  Q.C..  and  JB.  T.  Beid,  Q.C. 
(GyriL  Bodd  with  them)  for  the  appellants. — ^The 
machinery  in  question  in  this  case  is  movable 
chattels  and  as  such  cannot  be  rated.  The  court 
below  has  held  that  it  can  be  taken  into  considera- 
tion as  enhancing  the  value  of  the  premises,  but 
chat  involves  a  misapprehension.  There  are  only 
two  alternatives  :  the  machinery  is  either  rateable 
or  not ;  if  it  is  not  rateable  it  cannot  be  taken  into 
consideration  as  enhancing  the  value  of  that 
which  is  rateable.  It  is  intelligible  that  the  total 
value  of  two  things  is  the  sum  of  their  values ; 
but  it  is  not  intelligible  that,  when  one  has  to  be 
left  out  of  the  rate,  it  may  be  taken  into  con- 
sideration as  enhancing  the  value  of  the  other. 
The  true  test  of  whether  machinerv  is  rateable  or 
not  is  whether  it  is  so  affixed  to  the  freehold  as  to 
become  part  of  the  freehold  and  to  pass  by  a 
demise  of  the  land.  If  so,  it  is  rateable,  even 
though  it  may  be  removable  as  tenant's  fixtures ; 
but  if  not,  then  it  remains  mere  chattels,  and  is 
not  to  be  taken  into  consideration  for  rating  pur- 
poses in  any  way.  A  long  series  of  decisions  has  * 
pointed  this  out,  and  it  is  now  settled  law  that  it 
IS  the  hereditament  which  is  to  be  rated,  and  that 
nothing  but  the  hereditament  and  that  which  is 
part  of  it  can  be  taken  into  consideration : 

B.  v.  Hogg,  1  T.  Eep.  721 : 

A.  y.  8t.  Nicholas,  Olouesster,  1  T.  Bep.  723; 

R,  Y.  Birminaham  and  Staffordshire  GcuiUght  Com- 

pany,  6  Ad.  &  E.  634 ; 
R.  v.  Chiest,  7  Ad.  A  E.  951 ; 
R.  V.  Southampton  Dock  Company,  14  Q.  B.  587 ; 
R.  V.  Hculam,  17  Q.  B.  220 ; 
R.  T.  Lee,  13  L.  T.  Bep.  N.  S.  704  ;  L.  Bep.  1  Q.  B. 

241: 
R.  y.  North  Staffordshire  Railway  Company,  3  L.  T. 

Bep.  N.  S.  554:  30  L.  J.  68,  M.  C. ; 
Chidley  v.  West  Ham,  32  L.  T.  Eep.  N.  S.  486. 

The  sessions  proceeded  upon  the  case  of  Laing  v. 
Bishopwearmouih  (37  L.  T.  Bep.  N.  S.  781;  3 
Q.  B.  Div.  299) ;  but,  if  that  case  decided  what  the 
sessions  supposed  it  to  decide,  it  has  gone  beyond 
the  previous  cases  and  cannot  be  supported. 
They  also  cited 

R.  v.  White,  4  T.  Bep.  771 ; 
Hellawell  v.  Eastwood,  6  Ex.  295 ; 
R.  V.  Lumsdaine,  10  Ad.  &  £.  157. 

SirJB.  E.  Webster  (A.-G.)  and  Graham  (Hans 
Hamilton  with  them)  for  the  respondents. — ^These 
premises  are  to  to  be  regarded  as  boiler  works  as 
a  whole ;  the  machinery  then  forms  a  part  of  that 
whole,  and,  if  the  premises  are  to  be  continued 
as  boiler  works,  an  essential  part.  That  being  so 
the  machinery  is  rateable.  Physical  attachment 
to  the  soil  never  has  been  the  true  test ;  the  fair 
result  of  all  the  cases  is,  that  all  that  is  necessary 
in  order  that  chattels  may  be  taken  into  con- 
sideration for  rating  purposes  is  that  they  should 
be  attached  to  the  premises  in  this  sense,  thas 
thev  are  placed  on  the  premises  for  the  purpose 
of  being  there  used  as  a  part  of  the  premises  as 
long  as  the  premises  remain  in  their  existing 
state  and  are  used  for  their  existing  purpose. 
The  case  of  Laing  v.  Bishopwearmouih  {ubi  sup.) 
has  therefore  not  gone  further  than  any  other 
case,  and  is  an  authority  in  favour  of  the  reapoB- 
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dents.  The  case  of  Chidley  v.  West  Ham  (ubi 
9up.)  was  decided  upon  the  ground  that  the  tanks 
had  been  rated  as  personalty,  which  was  of  course 
wrong. 

Sir  Horace  Davey,  Q.C.  in  reply. 

Lord  EsHEK,  M.R.  —  The  first  of  the  many 
difficulties  arising  in  this  case  is  to  determine 
what  exactly  is  the  question  raised  by  the  special 
case,  because  we  are  of  course  confined  to  that 
question,  whatever  it  is ;  and  we  must  not  be  led 
away  from  it  because  the  arguments  of  counsel 
invite  us  to  consider  something  else.  Now,  when 
I  look  at  the  special  case,  I  find  that  the  two 
contentions  are  thus  stated  :  "  The  appellants 
contended  that  the  above  specified  machinery  and 
plant  were  not,  nor  were  any  of  them,  part  of  the 
freehold  or  hereditament,  but  were  chattels,  and 
that  they  were  not,  nor  were  any  of  them,  rate- 
able, or  to  be  taken  into  consideration  as  en- 
hancing the  rateable  value  of  the  hereditaments. 
The  respondents,  on  the  other  hand,  contended 
that  the  said  machinery  and  plant  were  neces- 
saiT  to  the  beneficial  occupation  of  the  premises 
as  boiler  works,  that  being  the  purpose  to  which 
they  were  appropriated,  and  ought  to  be  taken 
into  consideration  as  enhancing  the  rateable 
value  of  the  hereditaments  to  which  they  were 
attached."  It  seems  to  me  clear  that  the  con- 
tention between  the  parties  was  therefore  this: 
on  the  one  side  it  was  said  that  these  things  were 
mere  chattels,  and  ought  not  in  any  way  to 
be  taken  into  consideration  at  all  for  rating 
purposes ;  on  the  other  side  it  was  said  that 
they  were  in  some  way  to  be  taken  into  con- 
sideration as  eshancin^  the  value  of  the  premises. 
I  think  that  was  the  dispute  between  the  partif^s 
at  the  sessions,  and  that  dispute  the  sessions 
decided,  and  they  decided  that  the  machinery 
and  plant  had  been  rightly  taken  into  considera- 
tion in  estimating  the  rateable  value  of  the 
premises,  by  whicn  I  take  it  that  they  meant 
that  it  was  right  to  take  the  machinery  and 
plant  into  consideration  in  some  way  for  rating 
purposes.  Then  they  stated  the  special  case,  and 
the  question  raised  by  that  case  is,  as  it  seems  to 
me,  whether  this  machinery  and  plant  ought  to 
be  taken  into  consideration  at  all  in  order  to 
consider  whether  the  value  of  the  premises  is 
enhanced  by  it ;  and  the  question  is  not  how  it 
ought  to  be  taken  into  consideration,  or  whether 
the  particular  valuer  in  this  particular  case  has 
taken  it  into  consideration  in  a  proper  way.  That 
the  question  raised  by  the  case  is  as  I  have  stated 
seems  to  me  to  be  made  still  more  clear  by  the 
reason  which  the  sessions  give  why  they  were 
induced  to  state  a  case  :  **  It  being,  however, 
urged  by  the  counsel  for  the  appellants  that  the 
special  case  in  Laing  v.  Bishopwearmouth  had 
been  agreed  upon  by  the  parties  themselves  out 
of  court,  and  that  it  was  desired  to  test  the 
soundness  of  the  principle  alleged  to  have  been 
enunciated  by  the  decision  in  that  case,  a  case 
was  granted,  &c.,"  the  principle  of  the  case  of 
Laing  v.  Biahopwearmouth,  which  it  was  sought 
to  attack,  bein^  that  certain  things  are  to  be 
taken  into  consideration  as  enhancing  the  value 
of  the  premises,  and  not  the  method  of  taking 
them  into  consideration.  Now,  further,  this  was 
the  point  argued,  and  the  only  point  argued,  as 
far  as  I  can  see,  in  the  court  below,  and  I  think 
that  we  must  not  now  hear  any  arguments  on  any 


other  point.  I  therefore  think  that  the  question, 
and  the  only  question,  is,  whether  this  machinery 
and  plant  is  to  oe  taken  into  account  at  all,  and  that 
we  are  not  asked,  and  we  do  not  consider,  whether 
in  this  case  the  particular  valuer  has  taken  them 
into  consideration  in  a  proper  way.  Now,  when 
I  come  to  consider  the  case  of  Laing  v.  Biehop- 
wearmouth,  it  becomes  necessary  to  examine 
whether  that  case  goes  beyond  those  which  pre- 
ceded it  or  not,  because,  if  it  did  not  do  so,  then  aU 
the  older  authorities,  as  well  as  that  case,  are  now 
attacked.  I  think  it  would  be  a  verv  serious 
thing  for  us  to  try  and  review  them  at  this  time ; 
they  stand  as  authorities  for  the  way  in  which 
real  property  is  to  be  rated,  and  to  them,  I  think, 
we  must  look  when  we  are  searching  for  the  true 
rule  upon  this  subject.  Now,  I  think  it  will  be 
found,  upon  an  examination  of  the  cases,  that  the 
same  ruk,  at  least  the  same  idea  of  the  rule,  is  in 
the  minds  of  all  the  judges  throughout,  but  that 
the  diflBculty  that  the  judges  have  met  with  is  the 
difficulty  01  so  expressing  themselves  as  to  decide 
beyond  the  possibility  of  doubt  or  cavil  what 
the  rule  in  their  judgment  really  is — ^perhaps 
that  same  difficulty  will  occur  again  to-day. 
Now,  the  first  case  I  refer  to  is  the  case  of  B>eg.  v. 
Ha^lam  (t*6i  avp.),  Patteson,  J.  there  says  :  "  We 
do  not  think  it  necessary  to  determine  whether 
the  chambers  erected  on  the  appellants'  premises 
are  or  are  not  annexed  to  the  freehold,  which  is 
rather  a  question  of  fact  for  the  Court  of  Quarter 
Sessions  to  find  than  for  us  to  decide,  because  we 
are  of  opinion  that,  according  to  the  principles 
laid  down  in  the  various  cases  on  the  suoject,  the 
rateable  value  of  the  premises  is  undoubtedly 
increased  by  the  use  of  tnese  chambers."  I  think 
it  is  clear  from  that  statement  that  the  learned 
judge  was  of  opinion  that  it  was  not  necessary 
that  the  matters  in  question  should  be  affixed  to 
the  freehold,  in  the  sense  of  being  physically  fixed 
thereto.  Again,  in  the  case  of  Beg,  v.  Southampton 
Dock  Company  (ubi  aup.),  Lord  Campbell  said: 
"The  fourth  question  arose  upon  a  deduction 
claimed  by  the  appellants,  which  was  disallowed. 
They  contended  that  their  cranes,  steam-engines, 
and  other  like  ponderous  machinery,  although 
attached  to  the  freehold,  ought  to  be  treated  as 
stock-in-trade  and  part  of  the  capital,  which  a 
tenant  would  have  to  invest  in  the  business  so  as 
to  diminish  instead  of  increasing  the  rateable 
value  of  the  property  of  the  company.  The 
sessions  did  find,  as  a  fact,  that  those  fixtures, 
worth  6460L  ta  an  incoming  tenant,  although 
attached  to  the  freehold,  are  capable  of  being 
detached  from  the  freehold  as  easily,  and  with  as 
little  injury  to  it,  as  other  fixtures  put  up  for  the 
purposes  of  the  trade  of  the  tenant,  and  usually 
valued  as  between  incoming  and  outgoing  tenant. 
But  this  is  a  rate  upon  buildings  to  which  ma- 
chinery is  attached  for  the  purposes  of  the  trade, 
and  it  has  been  solemnly  decided  that  such  real 
property  ought  to  be  assessed  according  to  its 
existing  value  as  combined  with  the  machinery, 
without  considering  whether  the  machinery 
be  real  or  personal  property,  or  whether 
it  be  liable  or  not  to  distress  or  seizure 
under  a  fi.  fa.,  or  whether  it  would  go  to 
the  heir  or  executor,  or,  at  the  expiration 
of  a  lease,  to  the  landlord  or  tenant."  For  this 
Lord  Campbell  cites  the  cases  of  Beg.  v.  Birming- 
ham and  Staffordshire  Gaslight  Company  (ubi 
8vp,)  and    Beg,   v.    Quest   (ubi  sup.),  following 
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exactly  the  rule  laid  down  in  the  latter  case.  He 
therefore  treats  machinery  which  remains  per- 
sonal property  as  an  element  in  estimating  the 
value  of  the  realty.  But  is  his  meaning,  when 
he  speaks  of  that  machinery  as  "  attached  to  the 
freehold/'  that  it  must  be  physically  attached  to 
it  as  a  fixture  ?  I  certainly  do  not  so  understand 
it.  Now  I  come  to  the  case  of  Reg,  v.  Lee  {uhi 
8wp.)t  in  which  I  find  an  elaborate  enunciation  of 
the  same  doctrine.  Blackburn,  J.,  in  his  judgment 
in  that  case,  cites  the  cases  of  Beg,  v.  North 
Staffordshire  Railway  Company  {uhi  eup,)  and 
Reg.  V.  Southampton  Dock  Company  {uhi  avp.),  and 
proposes  to  follow  them,  and  points  out  that  they 
contain  the  same  principles  and  the  same  idea  as 
the  earlier  case  of  HeUawell  v.  Eastwood  {uhi 
8itp.).  He  says  :  **  Then  the  rule  laid  down  for  the 
guidance  of  the  sessions  was  this  .*  The  articles 
may  be  divided  into  three  classes — first,  things 
movable,  such  as  office  and  station  furniture ;  it 
is  clear  these  are  not  to  be  included.  Secondly, 
things  so  attached  to  the  freehold  as  to  become 
part  of  it ;  it  is  clear,  on  the  principle  of  all  the 
cases,  that  no  deduction  is  to  be  made  for  them, 
and  they  are  to  be  considered  as  part  of  what  is 
let.  Thirdly,  things  which,  although  capable  of 
being  removed,  were  yet  so  far  attached  as  that 
they  were  intended  to  remain  permanently  con- 
nected with  the  railway  or  the  premises  used 
with  it,  and  to  remain  permanent  appendages  to 
it,  as  essential  to  its  working."  In  that  passage 
expressions  are  used  which  no  doubt  differ 
slightly  from  the  expressions  used  in  other  cases, 
but  do  they  not  contain  the  same  idea  P  It  seems 
to  me  that  the  terms  "  so  far  attached,"  "  per- 
manently connected  with,"  "  permanent  append- 
ages as  essential  to  its  workmg"  are  different 
modes  of  expressing  the  same  idea,  but  that  the 
idea  intended  to  be  conveyed  is  the  same  as  in 
the  former  cases.  It  is  true  that  learned  judge 
uses  the  expression,  "  if  the  things  are  annexed 
though  but  slightly,"  and  I  a^ee  that  he  there 
refers  to  some  actual  and  physical  attachment  to 
the  soil ;  but  he  was  then  dealing  with  the  par- 
ticular facts  of  the  case  before  him,  in  which 
there  was  some  physical  attachment.  I  do  not  think 
that  he  meant  to  say  that  nothing  not  physically 
attached  could  come  under  the  third  class  of 
chattels  he  had  mentioned,  or  to  overrule  what 
had  been  said  by  Fatteson,  J.  in  the  case  which 
I  have  before  referred  to.  Then  in  the  same  case 
there  is  the  judgment  of  Lush,  J.,  in  which  he 
lays  down  the  rule  as  follows  :  "  Now  I  apprehend 
that  the  premises  to  be  rated  are  to  be  taken  as 
thejr  are  with  all  their  fittings  and  appliances  by 
which  the  owner  has  adopted  them  to  a  particular 
use,  and  which  would  pass  as  part  of  the  premises 
by  a  demise  of  them  to  a  tenant.  That  seems  to 
me  to  express  what  in  other  words  has  been  ex- 
pressed m  the  cases  referred  to  by  the  other 
members  of  the  court."  The  learned  judgo  de- 
scribes the  matters  there  in  question  as  "  fixed 
and  BO  far  annexed  as  to  be  intended  to  be 
permanent,  and  as  really  necessary  for  the 
use  of  the  premises  as  gasworks."  But  does  the 
learned  judge  mean  that  the  things  must  be  fixed 
in  the  sense  of  being  physically  fixed  as  fixtures  P 
I  think  not.  I  think  he  means  to  lay  down  the 
same  rule  as  Blackburn,  J.,  though  he  uses  dif- 
ferent words.  Then  we  come  to  the  case  of  Laing 
V.  Bishopwearmouth  {uhi  sup.)y  in  which  all  the 
DreviouB  cases  were  gone  into,  and  in  which  the 


court  stated  that  they  intended  to  adopt  and  acfe 
upon  those  cases,  and  pointed  out  that  they  all 
laid  down  the  same  rule.    In  that  case  the  court 
carefully  considered  the  nature  of  the  machinery 
in  question,  and  came   to  the  conclusion  that, 
though  some  of  it  was  capable  of  being  removed 
without  injury  to  the  freehold,  yet  that  all  of  it 
was    essentially  necessary  to    the    shipbuilding 
business,  to  which  the  premises  were  devoted, 
and  must  be  taken  to  be  intended  to  remain  per- 
manently attached  to  them  so  long  as  the  pre- 
mises were  applied  to  their  present  purposes. 
Does  the  court  mean  by  the  word  "attached" 
that  the  thing  must  be  bolted  or  screwed  to  the 
freehold  by  some  sort  of  fastening  P    I  think  not. 
I  think  they  did  not  mean  to  overrule  Fatteson,  J. 
when  he  said  that  it  was  not  necessary  to  inquire 
into  that.    Further,  the  contention  that  there  the 
court  meant  physically  fastened  would  lead  to 
this  absurdity,  that  a  piece  of  machinery  which 
weighs  many  tons,  and  which  rests  on  the  ground 
by  its  own  weight,  and  which  is  never  intended 
to  be  removed  as  long  as  the  premises  are  used 
for  the  same  purpose,  but  which  is  not  bolted  or 
screwed  to  the  premises,  is  not  to  be  taken  into 
account ;  while  it  is  to  be  taken  into  account  if 
there  are  some  bolts  or  screws  which  for  any 
other   purpose   are  wholly    unnecessary.      That 
seems  to  me  a  monstrous  consequence,  and  I  do 
not  think  that  the  courts  ever    intended  that 
physical  attachment  should  be  the  test.    There- 
fore, it  becomes  necessary  to  consider  in  what 
sense  it  is  that  such  words  as   "attached"  are 
used  in  the  decisions  on  this  subject ;  and  thou^ 
I  cannot  hope  to  express  myself  with  absolute 
accuracy,  I  will  endeavour  to  express  my  construc- 
tion of  the  rule  to  be  deduced  from  the  cases 
without  including   in   my  definition   the   word 
"attached,"  or  any  other  similar  expression.    I 
think  the  rule  really  is,  that  things  which  are 
on    the   premises  to  be  rated,  and  which    are 
there  for  the  purpose    of    making,  and    which 
do    make    them    fit    as    premises  for  the   pur- 
pose    for    which    they    are   used,    are    to    be 
taken  into  account  in  ascertaining  the  rateable 
value  of  the   premises.    It  seems  to  me   that, 
when  once  you  bring  the  things  upon  the  pre- 
mises into  that  category,  it  follows  that  they  are 
such  as  would  pass  by  a  demise  of  the  premises, 
as    such,  between    landlord     and    tenant,    and 
therefore    the    test  which    I    have    enunciated, 
and   the  test    which    I    have  cited    as    having 
been  enunciated    by  Lush,  J.,   become    in    that 
view  absolutely  identical.    Taking  the  test  as  I 
have  expressed  it  to  be  a  good  one,  and  apply- 
ing it  to  the  facts  of  this  case,  then  I  say  with 
Fatteson,    J.  that  it    is  immaterial   to    inquire 
whether    or    not    these   things    are    physically 
attached  to  the  premises,  because  I  think  they 
one  and  all  of  them  come  within  the  rule  as  I 
have  expressed  it ;  they  are  all  of  them  on  the 
premises  for  the  purpose  of  making,  and  they  do 
make  them  fit  as  premises  for  the  purpose  for 
which  they  are  used,  and  therefore,  in  ascertain- 
ing the  rateable  value  of  the  premises,  they  must 
all  be  t£^en  into  account.    I  have  said   before 
that  the  way  in  which  they  are  to  be  taken  into 
account  is  not  a  question  for  this  court.    I  am 
therefore  of  opinion  that  the  judgment,  of  the 
court  below  was  right,  and  that  this  appeal  must 
be  dismissed.    With  regard  to  the  case  of  ChidHey 
V.  West  Ham  {ubi  sivpX  1  do  not  say  that  the 
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court  was  not  right  in  decidinjz:  as  it  did  upon 
that  case  as  it  came  before  them;  but,  if  the 
right  question  had  been  asked  them,  I  cannot 
understand  how  it  could  be  possible  to  say 
that  the  articles  in  question  in  that  case 
ought  not  to  be  taken  into  account  in  arriving 
at  the  rateable  ralue.  I  think  the  true  expla- 
nation of  that  case  is,  that  a  mistake  had  been 
made  in  rating  the  tanks  separately  as  mere 
personalty. 

LufBLeY,  L. J. — ^The  first  question  is,  what  the 
property  is  which  is  to  be  rated,  and  how  it  is  to 
06  described.    In  the  rate-book  it  is  described  as 
"boiler works  and  land,"  and  I  think  a  good  deal 
depends  upon  whether  that  description  is  ri^ht  or 
wrong.    No  one  quarrels  with  tnat  description, 
and  I  have  no  doubt  that  it  is  a  proper  descrip- 
tion, and  that  it  is  proper  to  rate  it  under  that 
description.    Now,  I  agree  that,  for  the  purpose 
of  deciding  this  case,  we  must  look  at  the  Act 
and  at  the  authorities  which  have  placed  a  con- 
Btruction  upon  the  enactments  relating  to  rating, 
and  it  does  not  seem  to  me  that  the  courts  have 
departed  from  the  construotion  which  was  origi- 
nally placed  by  them  upon  those   enactments. 
By  the  Parochial  Assessment  Act  it  is  provided 
that  no  rate  shall  be  of  any  force  that  is  not 
made  upon  an  estimate  of  the  net  annual  value 
of  the  several  hereditaments  rated,  and  that  the 
estimate  is  to  be  of  rent  at  which  the  same  may 
reasonably  be  ezpect-ed  to  let  from  year  to  year, 
subject  to  certain  deductions,  and  then  there  is  a 
proviso  in  these  terms :  "  Provided  always  that 
nothing  herein  contained  shall  be  construed  to 
alter  or  affect  the  principles  or  different  relative 
Jiabilities,  if  any,  according  to  which  different 
kinds  of  hereditaments  are  now  by  law  rateable." 
Therefore  you  have  to  look   first  at  the  thing 
which  is  to  be  rated,  and  estimate  the  rent  at 
which  it  may  reasonably  be  expected  to  let  from 
year  to  year,  and  the  statute  does  not  mean  that 
the  hereditaments  are  always  to  be  regarded  as 
mere  land,  but  that  they  are  to  be  taken  as  they 
are  found,  and  if  they  are  found  with  buildings 
npon    them,    then    the    rent    is    to   be    esti- 
mated  upon  what  a  tenant  from  year  to  year 
would  reasonably  be  expected  to  give  for  them  in 
that  shape.    They  are  to  be  treated  as  so  much 
land  with  works  or  whatever  structure  is  upon 
them.    Looking  at  it,  then,  from  this  point  of 
view,  it  is  apparent,  I  think,  that  in  tnis  case 
these  premises  are  properly  described  as  "  boiler 
works."    Then  it  is  argued  that,  in  estimating 
the  value  of   these  premises,  the  value  of   the 
machinery  mentioned  in  the  special  case  is  to  be 
altogether  left  out.     I  cannot  affree  with  that 
contention.    Nothing  is  here  included  which  is 
mere  loose  tools  or  machinerv  which  would  not 

SUBS  upon  a  demise  of  the  works  to  a  tenant.  So 
r  as  I  understand,  the  articles  in  question  in 
this  case  are  of  the  same  nature  as  millstones  in  a 
null,  which  would  pass  by  a  demise  of  the  mill. 
Taking  the  works  as  a  whole,  this  machinery  is 
part  of  them,  and  would  all  be  included,  as  it 
seems  to  me,  in  such  a  supposed  tenancy  of  the 
works  as  a  whole  as  we  are  bound  to  suppose  by 
the  Act  of  Parliament.  Now,  when  I  come  to 
examine  the  various  cases,  it  seems  to  me  that 
physical  attachment  to  the  soil  never  has  been 
considered  as  being  really  the  test.  Beg,  v. 
Hadam  (ubi  sup,)  and  many  subsequent  cases 
seem  to  show  that  the  question  whether  or  not 


there  is  physical  attachment  to  the  soil  is  not  con- 
clusive, but  that  on  the  other  hand  it  is  not  to  be 
disregarded.  We  are  now  asked  to  go  back  upon 
those  cases  and  to  say  that  no  chattels  are  to 
be  taken  into  consideration,  in  arriving  at  the 
rateable  value,  except  such  as  have  become  part 
of  the  realty  by  actual  attachment,  that  is,  bv 
actual  physical  attachment,  to  it.  I  do  not  think 
that  we  can  now  say  this  and  be  consistent  with 
the  Act  and  with  the  various  decisions  upon 
it.  The  only  case  which  is  at  all  puzzling,  or 
which  presents  anv  difficulties  to  this  view, 
is  the  case  of  Chidley  v.  West  Ham  {ubi  sup.), 
I  think  the  true  view  of  that  case  is  this :  I 
do  not  think  the  court  decided  that  the  tanks 
which  were  in  question  in  that  case  could  not 
in  any  way  be  taken  into  consideration  in 
arriving  at  the  value  of  the  premises  and  in 
fixing  their  rateable  value,  but  that  the  Court 
of  Quarter  Sessions  was  wrone  because,  as  a 
fact,  in  that  case,  the  tanks  nad  been  rated 
as  mere  personalty.  Upon  the  statement  of 
facts  in  that  case  it  seems  to  me  that  it  would 
be  absurd  to  suppose  that  the  tanks  would  not 
have  passed  to  the  tenant  upon  a  demise  of  the 
premises  as  a  whole.  I  therefore  think  that  the 
true  test  in  such  a  case  as  this  is  that  which  has 
been  stated  by  the  Master  of  the  Bolls.  For  these 
reasons  I  think  that  the  iudgment  of  the  Queen's 
Bench  Division  was  right,  and  that  this  appeal 
must  be  dismissed. 

LoP£S,  L.J. — ^The  question  in  this  case  is,  whether 
certain  machinery  and  plant  are  to  be  tiJcen  into 
consideration  in  assessing  the  value  of  the  pre- 
mises to  the  poor  rate.  Tne  machinery  and  plant 
in  question  are  not  physically  attached  to  the 
premises  in  such  a  way  as  to  make  them  fixtures, 
for  they  cannot  properly  be  described  either  as 
landlord's,  tenants',  or  trade  fixtures.  Now,  it 
perfectly  well  settled  law  that  personal  property 
is  not  per  86  rateable,  but  if  it  is  so  attached  to 
the  premises  as  to  be  properly  describable  as 
landlord's,  tenants',  or  trade  fixtures,  then  it  is 
clear,  I  think,  that  it  is  to  be  considered  as 
enhancing  the  value  of  the  premises  upon  which 
it  is  found.  But  there  are  other  things  which, 
though  not  properly  describable  as  fixtures  at 
all,  are  yet  so  placed  on  the  land,  and  are  so 
essential  to  the  use  to  which  the  land  is  being 
put,  and  are  so  obviously  intended  to  be  used 
with  the  land  while  it  still  continues  to  be  put 
to  that  use,  that  they  become  in  that  sense, 
and  in  that  sense  only,  part  of  the  land.  This 
case  raises  the  question  whether  such  things  are 
to  be  taken  into  consideration  as  enhancing  the 
value  of  the  premises  for  rating  purposes.  I  am 
clearly  of  opinion  that  they  ought  to  be,  and  that 
a  long  series  of  cases  establishes  the  proposition. 
The  only  case  that  militates  against  it,  as  far  I 
have  been  able  to  discover,  is  the  case  of  CkidZey 
V.  West  Ham  {ubi  avp.),  but  I  think  it  is  clear  that 
the  ground  of  the  decision  in  that  case  was  that 
the  tanks  had  been  separately  rated.  Then  the 
question  arises,  whether  the  machinery  and  plant 
in  this  case  come  within  the  definition  which  I 
have  enunciated ;  I  think  they  do.  I  adopt  the 
judgment  of  Mathew,  J.,  where  he  says,  "  Here 
the  land  and  machinery  combined  are  used  for 
carrying  on  the  business,  and  there  seems  to  be 
no  reason  why  the  combination,  which  is  essential 
to  this  use  of  the  land,  should  not  be  rateable."  I 
am  therefore  of  opinion  that  the  judgment  of  the 
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conrt  below  was  right,  and  that  this  appeal  should 
be  dismissed.  ^^^^  dUmUsed. 

Solicitors  for  the  appellants,  FIuk  and  Lead- 
hitter^  for  Leadbibter  and  Harvey,  Newcastle-on- 
Tyne. 

Solicitors  for  the  respondents,  Grossman,  Cross- 
many  and  Prichard,  for  Kidson,  McKenzies,  and 
Kidson,  Sunderland. 


Monday,  Nov.  1, 1886. 

(Before  Lord  Esheb,  M.B.,  Lindley  and  Lopes, 

L.JJ.) 

Beg.  on  the  prosecution  of  The  Corporation  op 
Croydon  v.  The  Croydon  and  Norwood  Tram- 
ways Company,  (a) 

APPEAL    PROM     THE     QUEEN's     BENCH    DIVISION 

(crown  side). 

Tramways  Act  1870  (33  &•  34  Vict.  c.  78),  s.  33— 
Difference  between  locaX  authority  and  tramway 
company  cm  to  paving — Application  for  man* 
damus  to  company  —  Beasonahleness  of  local 
authority — Reference  to  Board  of  Trade. 

By  sect.  33  of  the  Tramways  Act  1870,  "  If  any 
difference  arises  between  the  promoters  or  lessees 
on  the  one  hand  and  an/y  local  authority  .  .  . 
on  the  other  hand,  with  respect  to  a/ny  interference 
or  control  exercised,  or  claimed  to  be  exercised  by 
them  .  .  .  in  relation  to  any  tramway  or  work, 
.  .  .  or  with  respect  to  the  propriety  of  or  mode 
of  execution  of  an/y  work  relating  to  any  tram- 
woAf  .  .  .  or  on  the  question  whether  amf  work 
is  such  as  ought  reasonahly  to  satisfy  the  local 
authority,**  the  difference  shall,  on  the  appli- 
cation  of  either  party,  be  referred  to  a  person 
nominaied  by  the  Board  of  Trade.  By  the  special 
Act  of  a  tramways  compa/ny,  it  was  provided 
that  where  their  Une  parsed  along  any  street,  the 
space  between  and  beyond  the  rails  should  be 
paved  by  the  company  to  the  satisfaction  of  the 
local  authority  with  wood  or  other  paving,  to  be 
approved  of  b\t  the  local  authority,  and  should 
at  all  times  oe  kept  in  good  repair  by  the  com- 
pany. The  company  accordingly  laid  down  a 
paving  malerial  in  the  first  instance  which  was 
approved  by  the  local  authority ;  bub  they  subse- 
qaewthf  substituted  a  paving  to  which  the  local 
authority  objected.  The  local  authority  having 
applied  for  a  ma/ndanvus  commanding  the  com- 
pany to  take  up  the  paving  objected  to  : 

Held  {affirming  the  judgment  of  Lord  Coleridge, 
C,J.  and  Fry,  L.J.),  that  a  mandamus  ought  not 
to  be  granted,  as  a  difference  had  arisen  within 
sect.  ^  of  the  Tramways  Act  1870,  and,  there- 
fore, the  remedy  of  the  local  authority  was  to 
apply  to  the  Board  of  Trade  to  nominate  a 
referee. 

This  was  an  appeal  from  an  order  of  the  Queen's 
Bench  Division  discharging  a  rule  for  a  man- 
damus. 

The  Croydon  and  Norwood  Tramways  Company 
laid  some  portion  of  their  lines  with  macadam, 
with  the  approval  of  the  corporation  of  Croydon. 
Finding,  as  they  alleged,  that  this  was  dangerous, 
they  applied  to  the  corporation  for  permission  to 
substitute  granite  setts,  which  was  refused.  The 
company   nevertheless    substituted    the  granite 

setts. 

(4)  Beported  by  A.  H.  BrrtLisiON,  Bsq.,  BarristeMtt-Law. 


By  sect.  41  of  the  Croydon  and  Norwood  Tram- 
ways Act  1883, 

For  the  protection  of  the  mayor,  aldermen,  and 
bnrffesses  of  the  borough  of  Croydon  (hereinafter  called 
"  The  Corporation "),  the  following  proyisions  shall 
have  effect,  and  be  applicable  in  the  case  of  every  tram- 
way by  this  Act  antnorised,  so  far  ae  the  same  is  to  be 
laid  upon,  along,  or  across  any  public  street  or  road 
within  the  borough,  that  is  to  say, 

2.  The  whole  space  between  the  rails  and  for  a  dis- 
tance of  eighteen  inches  beyond  each  external  rail,  and 
the  whole  space  between  the  two  lines  where  the  tram- 
way is  douUe,  shall  be  paved  by  the  oompany  to  the 
satisfaction  of  the  council  with  wood  or  other  Pi^viqg, 
to  be  approved  of  hj  the  council,  and  shall  at  aU  times 
be  kept  in  good  repair  by  the  company. 

By  sect.  33  of  the  Tramways  Act  1870  (which 
is  incorporated  with  the  Croydon  and  Norwood 
Tramways  Act,  so  far  as  its  provisions  are 
applicable  to  and  not  varied  or  excepted  by  or 
inconsistent  with  the  provisions  of  that  Act), 

If  any  difference  arises  between  the  promoterB  or 
lessees  on  the  one  hand  and  any  local  authority  .  .  . 
on  the  other  hand,  with  respect  to  any  interference  or 
control  exercised,  or  claimed  to  be  exercised  by  them 
.  .  .  in  relation  to  an^  tramway  or  work  ...  or 
wiUi  respect  to  the  propriety  of  or  mode  of  execution  of 
any  work  relating  to  anv  tramway  .  .  .  or  on  the 
question  whether  any  work  is  such  as  ought  reasonahly 
to  satisfy  the  local  authority  ...  or  with  respect  to 
any  other  subject  or  thing  regulated  by  or  oompriied 
in  this  Act,  the  matter  in  difference  shall  (unkes 
otherwise  speciallv  provided  by  this  Act)  be  settled  by 
an  engineer  or  other  fit  person  nominated  as  referee  oj 
the  Board  of  Trade,  on  the  application  of  either  party. 

A  rule  for  a  mandamus,  commanding  the  com- 
pany to  take  up  the  granite  setts,  and  to  relav 
the  portions  of  the  road  in  question  with 
macadam  or  other  paving  to  be  approved  by  the 
corporation,  was  discharged  bv  the  Divisional 
Court  (Lord  Coleridge,  C. J.,  ana  Fry,  L.J.). 

From  this  decision  the  corporation  appealed. 

Sir  Richard  Webster  (A.-G.),  Murphy,  Q.C.,  and 
B.  G.  Olewn  for  the  corporation.— ^o  difference 
has  arisen  here  within  sect.  33  of  the  Tramways 
Act  1870.  If  a  question  had  arisen  as  to  whether 
the  granite  had  been  properly  put  down  that 
would  have  been  a  difference  within  the  mean- 
ing of  the  section.  But  by  the  Croydon  and 
Norwood  Tramways  Act  1883,  the  corporation 
had  power  to  order  what  material  shall  be  pat 
down ;  and  the  company  cannot  bring  themselves 
within  sect.  33  by  putting  down  the  wrong 
material.  There  is  an  absolute  discretion  given 
to  the  corporation  by  the  companv's  private  Act. 
The  effect  of  the  decision  in  the  poart  below 
would  be  to  transfer  that  discretion  from  the 
corporation  to  the  Board  of  Trade. 

Sir  Horace  Davey,  Q.C.  (with  him  Pembroke 
Stevhens,  Q.C.  and  G.  S.  Bower)  for  the  company. 
— This  case  is  clearly  within  sect.  33  of  the 
Tramways  Act  1870.  A  difference  has  arisen 
between  the  company  and  the  corporation  either 
with  respect  to  control  exercised  by  the  corpo- 
ration in  relation  to  the  tramway  or  with  respect 
to  the  propriety  of  work  relating  to  the  tramway, 
or  on  the  question  whether  the  work  is  such  as 
ought  reasonably  to  satisfy  the  local  authoricy. 
This  is  really  a  question  whether  the  tramway 
has  or  has  not  been  kept  in  good  repair  by  the 
compau}*^. 

Lord  EsHER,  M.B. — As  to  the  first  point  which 
was  argued,  I  think  it  is  right  to   say  that  I 
I  cannot  agree  that  the  corporation  of  Grojdon 
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haye  snpercilionsly  declined  to  apply  their  minds 
to  this  question.  The  letter  of  tne  town  clerk, 
which  has  been  read,  says  that  they  have  con- 
sidered the  matter,  and  there  is  no  evidence  that 
they  have  not.  I  should  have  been  sorry  to  have 
had  to  decide  this  case  on  that  ground.  But  on 
the  second  point  which  has  been  taken  I  entertain 
a  yery  strong  opinion.  The  Divisional  Court 
thought  that  there  was  evidence  that  the 
decision  of  the  corporation  was  not  a  reasonable 
one.  The  question  will  be  whether,  where  there 
is  a  point  to  be  considered,  the  proper  tribunal  to 
determine  that  point  is,  not  the  Divisional  Court 
acting  by  mandamuB,  but  the  Board  of  Trade. 
That  depends  upon  sect.  33  of  the  general  Act 
and  sect.  41  of  the  special  Act,  which  must  be 
read  together.  Then,  is  it  inconsistent  with  the 
terms  of  the  special  Act  that  the  question 
whether  the  corpoi'ation  has  acted  reasonably  or 
not  should  be  referred  to  the  Board  of  Trade  r  I 
cannot  see  myself  that,  however  absolute  an 
authority  may  be  given,  it  is  inconsistent  to  say 
that  if  the  persons  who  are  to  exercise  that 
authority  have  acted  unreasonably  there  shall  be 
an  appeal  to  another  tribunal.  It  is  to  be  an 
absolnte  authority  subject  to  the  reasonable 
exercise  of  it.  Sect.  33  applies  to  all  local  autho- 
rities ;  and  considering  how  many  of  them  there 
are,  one  would  expect  Parliament  to  put  some 
check  upon  them.  This  is  just  the  sort  of  super- 
vision under  which  local  authorities  are  frequently 
put.  To  give  or  to  refuse  assent  to  acts  is  an 
exercise  of  control,  and,  therefore,  is  within 
sect.  33.  By  sect.  33,  where  control  has  been 
exercised,  it  must  be  seen,  when  either  party 
desire  it,  whether  that  control  has  been  exercised 
reasonably  or  not.  Therefore,  this  appeal  must 
be  dismissed. 

LiNDLBT,  L.J. — I  am  of  opinion  that  a  difference 
has  arisen  between  the  company  and  the  corpo- 
ration in  this  case  within  sect.  33  of  the  Tramways 
Act  1870.  It  is  impossible  to  say  that  the  corpo- 
ration had  no  control  over  the  material  to  be 
used  for  the  purpose  of  preparing  the  streets  for 
this  tramway.  They  had  a  right  to  disapprove 
of  any  material  suggested  by  the  company.  If  I 
have  the  right  to  disapprove  of  a  man  doing  a 
thing,  I  control  him  in  relation  to  it.  It  follows 
that  the  Divisional  Court  were  right  in  holding 
that  this  case  comes  within  sect.  33. 

LoPEs,  L.J. — I  am  clearly  of  opinion  that  this 
case  is  within  sect.  33  of  the  Tramways  Act  1870 
I  think  that  this  is  a  difference  which  has  arisen, 
within  that  section,  and  particularly  within  the 
words,  "  or  on  the  question  whether  any  work  is 
such  as  ought  reasonably  t<o  satisfy  the  local 
authority."  I  think  that  those  words  were  in- 
serted to  meet  exactly  such  a  case  as  this,  and  to 
prevent  the  possibility  of  any  tyrannical  exercise 
of  their  power  by  the  local  authority.  On  that 
ground  I  am  of  opinion  that  this  appeal  must  be 

dismissed.  a        i  j*     *     -, 

Appeal  di8m%8aed. 

Solicitor  for  the  corporation,  George  Tilling, 
Solicitors     for     the     company,    Sutton    and 
Ommanney, 


HIGH  COURT  OF  JUSTICE. 

QUEEN'S  BENCH  DIVISION. 
Tuesday,  Dec.  14, 1886. 

(Before  Huddleston,  B.  and  Manistt,  J.) 

Ex  parte  Eobson  ;  Be  An  Application  unbeb  the 
Corrupt  and  Illegal  Practices  at  Muni- 
cipal AND  other  Elections  Act  1884,  in 
respect  op  a  Municipal  Election  in  the 
Borough  op  Sappron  Waldbn.  (a) 

Municipal  eleotion^Illegal  practice-^No  retwm 
of  expenses — Statutory  declaration — No  expenses 
incurred — Inadvertence — No  want  of  gooa  faith 
—  Extension  of  time  —•  Municipal  Elections 
{Corrupt  and  Illegal  Practices)  Act  1884  (47  ^  48 
Viet.  c.  70),  ss,  20,  21,  sub-sect  3,  schedide  4. 

A  candidate  ad;  a  municipal  election,  even  though 
he  has  incurred  no  expenses  thereat,  must  within 
twenty-eight  days  after  the  election  make  the 
required  declaration  in  the  form  provided  by 
schedule  4  of  the  Municipal  Elections  (Corrupt 
and  Illegal  Practices)  Act  1884. 

Where  a  candidate  has  failed  to  make  such  declaror 
tion  within  the  statutory  period  through  in' 
advertence,  and  not  want  of  good  faith,  the  court 
will  extend  the  time,  to  enaible  him  to  make  the 
required  declaration. 

This  was  an  application  for  relief  by  one  Eobson, 
under  sect.  20  of  the  Municipal  Elections 
(Corrupt  and  Illegal  Practices)  Act  1884. 

The  affidavit  filed  by  the  applicant  stated  that 
he  had  been  elected  as  town  councillor  for  the 
borough  of  Saffron  Walden,  at  a  casual  yacancy 
in  Oct.  1885 ;  and  that  owing  to  the  other  can- 
didate nominated  retiring,  he  had  been  returned 
unopposed,  and  that  he  had  issued  no  address,  nor 
had  hired  any  agents,  Ac,,  and  had  not  incurred 
any  expenses  at  all. 

He  failed  to  make  the  return  through  inad- 
vertence, and  not  want  of  good  faith,  believing 
in  his  case  it  was  not  necessary  to  do  so,  but 
expressed  his  willingness  to  make  the  declara* 
tion  if  necessary. 

By  47  &  48  Vict.  c.  70,  s.  20  : 

Where  on  application  made  it  is  shown  to  the  High 
Court  ...  by  snch  evidenoe  as  seems  to  the  ooort 
snffioieiit : 

(a)  That  any  act  or  omiBsion  of  a  candidate  at  a 
mnnioipal  election  for  a  borough  or  ward  of  a  borough 
.  .  .  would,  by  reason  of  heing  in  contravention  of 
ajoj  of  the  provisions  of  this  Act,  be  but  for  this  section 
an  illegal  practice    .    .    .    and 

(h)  tnat  such  act  or  omission  arose  from  inadvertence 
or  from  accidental  miscalculation,  or  from  some  other 
reasonable  cause  of  a  like  nature,  and  in  any  case  did 
not  arise  from  any  want  of  good  faith  .  .  .  and 
under  the  circumstances  it  seems  to  the  court  to  be 
just  that  the  said  candidate  .  .  .  should  not  be  sub- 
ject to  any  of  the  conseauences  under  this  Act  of  the 
said  act  or  omission,  the  court  may  make  an  order 
allowing^  such  act  or  omission  to  be  an  exception  from 
theproyisions  of  this  Act,  which  would  otherwise  make 
the  same  an  illegal  practice  .  .  .  and  therefore  such 
candidate  .  .  .  shall  not  be  subject  to  any  of  the 
consequences  under  tins  Act,  of  the  said  act  or 
omission. 

By  sect.  21  (3) : 

Within  twenty-eight  da^s  after  the  day  of  election  of 
a  councillor,  every  candidate  at  such  election  shall 
send  to  the  town  clerk  a  return  of  all  expenses  incurred 

(a)  Beported  by  W.  P.  BYiasLST,  Esq.,  Banlater-at-Law. 
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by  Buoh  candidate,  or  his  agents,  on  aooonnt  of  or  in 
reepeot  of  the  condnct  or  management  of  snoh  election, 
Tonohed  (except  in  the  oase  of  soma  under  twenty 
shillings)  by  bills,  stating  the  particulars  and  receipts, 
and  accompanied  by  a  declaration  by  the  candidate, 
made  before  a  jostioe  in  the  form  set  forth  in  the  fourth 
schedule  to  this  Act,  or  to  the  like  effect. 

By  schedule  4 : 

Form  of  Declaration  by  Candidate  as  to  Expenses. 

I  haying  been  a  candidate  at  the  election  of 

councillor   for  the  borough  (or  ward)    of  on 

the  day  of  (and  my  agents  do  hereby 

solemnly  and  sincerely  declare  that  I  have  paid  ) 

for  my  expenses  at  the  said  election,  and  that,  except 
as  aforesaid,  I  haye  not,  and  to  the  best  of  my  know- 
ledge and  belief,  no  person,  nor  any  club,  society,  or 
association,  has  on  my  behalf  made  any  payment  or 
giyen,  promised,  or  offered  any  reward,  offtce,  employ- 
ment, or  yaluable  consideration,  or  incurred  any 
liability  on  account  of  or  in  respect  of  the  conduct  or 
management  of  the  said  election. 

And  I  further  solemnly  and  sincerely  declare  that, 
except  as  aforesaid,  no  money,  security,  or  equiyalent 
for  money,  has  to  my  knowledge  or  belief  been  paid, 
adyanced,  giyen,  or  deposited  by  anyone  to  or  in  the 
hands  of  myself,  or  any  other  person,  for  the  purpose 
of  defraying  any  exi>ense8  incurred  on  my  behalf  on 
account  of  or  in  respect  of  the  conduct  or  management 
of  the  said  election. 

And  I  further  solemnly  and  sincerely  declare  that  I 
will  not  at  any  future  time  make  or  be  a  party  to 
the  making  or  giying  of  any  payment,  reward,  office, 
employment,  or  yaluable  consideration  for  the  pur- 
pose of  defraying  any  such  expenses  as  last  mentioned, 
or  proyide  or  be  a  party  to  the  proyiding  of  any  money, 
security,  or  equiyalent  for  money  for  the  purpose  of 
defraying^  any  such  expenses.  Signature  of  decla- 
rant, 0. 1).  Signed  and  declared  by  the  aboye-named 
declarant  on  the  day  of  before  me. 

(Signed)  E.  F.,  Justice  of  the  Peace  for 

Wm,  Qrdham  for  the  applicant. — ^This  is  an 
application  for  relief  against  the  penalties 
imposed  by  sect.  21  (4)  of  the  Act.  The  applicant 
incurred  no  expenses  in  respect  of  bis  election, 
and  he  failed  to  make  the  statutory  return  and 
declaration,  not  through  want  of  good  faith,  but 
because  he  did  not  think  it  necessary.  The 
question  here  is  whether  a  candidate  who  has 
incurred  no  expenses  must  make  the  statutory 
declaration.  It  necessary  the  applicant  is  ready 
to  make  it,  and  asks  for  the  time  to  be  extended 
within  which  to  make  it. 

HuDDLESTON,  B. — ^This  is  an  application  for  an 
order  excusing  the  applicant  from  the  con- 
sequences of  his  omission  to  make  a  return  of 
his  expenses,  and  a  declaration  as  to  those 
expenses,  reauired  by  the  Municipal  Elections 
(Corrupt  ana  Dlegal  Practices)  Act  1884,  in 
respect  of  his  election  as  town  councillor. 
Sect.  21  (sub-sect.  3)  requires  that  within 
twenty-eight  days  after  the  election  each  candi- 
date shall  make  a  return  of  all  expenses  incurred 
by  him  or  his  agents,  accompaniea  by  a  declara- 
tion in  the  form  proyided  oy  schedule  4  of  the 
Act.  It  is  clear,  when  that  schedule  is  con- 
sidered, that  the  reauired  declaration  is  a 
declaration  not  only  oi  expenses  of  which  the 
candidate  has  personal  knowledge,  but  that  to 
the  best  of  his  knowledge  no  other  person  has 
incurred  them ;  and,  further  that  in  the  future 
he  will  not  proyide  money  for  any  expenses 
that  may  haye  been  incurred  by  his  agent.  The 
applicant  in  the  present  case  has  not  incurred  any 
expenses,  thereiore  it  is  impossible  for  him 
to  state  any  account  at  all.  But  the  Act  requires 
the  declaration  that  neither  the  candidate  nor 
any  person  in  his  behalf  has  incurred  or  will 


incur  any  expenses,  so  that,  eyen  if  no  expensa 
haye  been  incurred,  the  declaration  is  still  neces- 
sary.   The  affidayit  in  the  present  case  sets  forth 
the    omission    of    Mr.    Bobson    to    make  this 
return  and  declaration  was  due  to  inadyertence, 
and  not  want  of  good  faith,  and  he  asks  to  be 
excused  from  the  penal  consequences  of  his  omis- 
sion.    "We  think    under   the    circumstances  wo 
ought  to  grant  the  relief  prayed,  so  that  the 
defect  may  be  cured.     I  think  it  was  intended 
t!iat  we  should  haye  the  power  to  enable  us  to 
remedy  such  a  defect,  and  the  Master  has  handed 
up  to  me  a  case  of  Re  Spenee  (not  reported),  in 
wnich  an  order  was  made  to  excuse  the  omission 
to  make  a  statement  of  the  account  of  expenses 
at  a  municipal  election,  with  this  addition,  that 
the  time  should  be  extended  in  order  that  the 
return  and    declaration    should  now  be  made. 
We  order  that  the  applicant  be  excused  from  the 
consequences  of  his  omission,  and  that  the  time 
be  extended  for  him  to  make  the  declaration  aa 
required  by  the  fourth  schedule  to  the  Act. 

Manisty,  J.  concurred.        ^^^  aceardingly. 

Solicitors  for  the  applicant,  Aldridge,  ThorM, 
and  Morrie. 


Frida/y,  Feb.  26. 

(Before  Denman  and  Mathew,  JJ.) 

Penny  (app.)  v,  Hanson  (resp.).  (a) 

Vagrant  Act  1824r^Fretending  or  professing  to  fefl 
fortunes — Issuing  a  circular — Intention  to  deeeiM 
or  impose — Rogue  and  vagabond — 5  Cho.  4, 
c.  83,  8.  4. 

Sect,  ^ofh  Oeo.  4,  c.  83,  enacts  that  "  every  perwn 
pretending  or  professing  to  tell  fortunes,  or  using 
any  subtle  crafty  means,  or  device,  by  palmistry  or 
otherwise,  to  deceive  and  impose  on  any  of  His 
Majesty*s  subjects  .  .  .  and  being  subse- 
quently convicted  of  the  offence  for  which  he  or 
she  shall  have  been  so  apprehended,  shaU  he 
deemed  a  rogue  and  a  vagcAond.'* 

The  issuing  of  a  circidar  by  way  of  advertisemeiU, 
in  which  the  issuer  states  that,  on  being  informed 
of  the  dates  of  births  of  those  who  consult  him,  he 
will  {on  the  payment  of  money)  forecast  their 
fvlure,  is  a  pretence  or  profession  to  tell  fortunes 
within  the  obbove  section,  though  no  mowty  is 
received  by  him  and  the  future  of  any  parti^^tlait 
person  is  not  told. 

Proof  that  the  issuer  of  such  a  circular  does  wf 
believe  in  his  oum  power  to  foretell  the  future  is 
not  necessary  to  substantiate  the  diarge,  and  the 
intent  to  deceive  and  impose  m/xy  rightly  hs 
inferredfrom  the  issuing  of  such  circular. 

This  was  a  case  stated  by  one  of  the  metropolitan 
police  magistrates  under  42  &  43  Yict.  c.  49,  for 
the  opinion  of  the  court.  The  facts  were  as 
follows: — 

Upon  the  hearing  of  a  certain  information  pre- 
ferred by  the  respondent  against  the  app>eljant 
under  sect.  4  of  5  Geo.  4,  c  83,  that  the  appel- 
lant did  unlawfully  pretend  to  tell  fortunes  to 
deceiye  and  impose  on  one  Timm  Khurt  and 
others  of  Her  Majesty's  subjects,  I  conyicted  the 
appellant  of  the  said  offence  and  adjudged  him  to 
pay  to  the  clerk  of  the  said  court  at  feow-street  the 
sum  of  5Z.  and  the  sum  of  2s.  for  the  costs  of  the 

(a)  Beported  by  W.  P.  Evxbslbt,  Eiq.,  Baniiler-at-LftW. 
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-sninmons  on  or  before  the  5th  day  of  June  then 
next,  or  in  default  of  making  such  payment  to  be 
imprisoned  with  hard  labour  for  the  space  of 
twenty-one  days.  The  following  facts  were 
proTed  before  me : 

The  appellant  caused  to  be  inserted  in  various 
newspapers  advertisements  to  the  following 
^ect : 

Nm^time,  the  astrologror's  permanent  address,  is 
12,  Grenyille-atoreet,  BniiiBwiok-Bqnare,  London,  W.C. 
Tenns  sent  on  application. 

Wanted  eyerjrone  to  haye  their  own  nativity  cast 
mrly ;  adyioe  given  and  astroloffioal  questions  answered. 
For  terms  send  stamps  to  "  Neptune,"  12,  Grenyille- 
sfcreet,  Branswiok-sqnare,  W.C. 

Ehnrt  subsequently  answered  one  of  the 
advertisements  by  a  letter  under  an  assumed 
name  and  address  of  which  the  following  is  a 
copy  : 

Sir,— I  haye  seen  yonr  adyertisement  and  should  like 
to  know  further  particulars  with  a  view  to  receiye 
sdyioe.— r  am.  Sir,  yours  truly.  Tunc  Nicholans. 

And  in  reply  received  a  printed  circular,  of 
which  the  following  is  a  copy : 

ASTBOLOOT 

Ib  a  soienoe  giving  cause  and  effects  ;  without  this  it 
coold  not  be  accurately  termed  a  science.  In  all  ages 
some  of  the  most  eminent  men  have  been  practical 
astrologers ;  even  now  it  is  the  same.  In  ancient  time 
astrologers  occupied  more  prominent  positions  than  any 
o&er  cIgms  of  prophets,  being  men  of  soienoe  and  know- 
ledge. We  do  not  consult  the  spirits  of  the  so-called 
dead,  nor  use  any  unlawful  means ;  neither  do  we 
practise  any  of  the  black  arts,  or  other  mysteries,  nor 
use  enchantments  (mystery  is  only  a  word  tnat  expresses 
our  want  of  knowledge). 

The  works  of  the  Great  First  Cause  are  all  gov emed  by 
immutable  and  perfectly  natural  laws,  worlang  in  order 
and  harmony.  £«yeiy  cause  produces  its  own  effects. 
Syery  planet  in  our  solar  system  has  its  own  orbit 
(course  to  run)  round  the  sun,  from  which  it  cannot 
deviate.  It  is  the  same  in  the  animal  and  vegetable 
kingdoms,  and  man  is  no  exception  to  the  Divine  laws 
which  govern  all  things.  We  all  have  our  own  orbit  or 
inhere  (sun)  of  usefulness,  around  which  we  revolve  in 
tois  Ufe.  By  our  own  mistakes  in  life  we  create  clouds 
that  sometimes  obscure  our  path,  and  in  the  desire  for 
betterment  we  have  a  divine  right  to  consult  the  works 
of  the  Great  First  Cause,  who  has  declared  that  the 
stars  are  for  signs  (of  what  ?  the  past,  present,  or  future) 
and  for  seasons. 

B^  the  positions  of  the  planets  in  the  nativity,  and 
their  aspects  to  each  other,  We  are  able  to  give  the  srenerai 
desoriDtions  of  person,  the  diseases  liable  to,liealth, 
mental  abilities  and  disposition,  the  occupation  most 
snitable,  where  and  when  successful,  marriage,  travel- 
ling, friends,  &o.,  and  the  events  of  everyaav  life, 
htterviews  are  unnecessary ;  all  that  is  required  is  the 
tiiDe  of  birth  as  near  as  possible,  day  of  week,  day  of 
month,  year,  sex,  and  birthplace. 

Nativities  cast  from  5«.  and  upwards. 

Ditto  with  events  in  life  in  brief  from  21«.,  100«.  and 
upwards. 

Two  ordinary  questions  answered  in  writing.  Is.  6d. 

Intricate  questions,  as  agreed. 

Yearly  birthday  information,  2».  6d.  and  5«. 

Ditto  for  business  purposes,  10<.  and  20«. 

Five  years'  direction  in  advance  from  5«.,  10*.,  and 
upwards. 

Astro-medical  diagnosis  of  diseases  delineated. 

Short  interviews,  2$.  6d. 

More  information  if  necessary  on  application. 

A  stamped  addressed  envelope  must  accompany  every 
communication  where  a  reply  is  required. 

All  work  done  will  be  in  accordance  with  the 
remuneration  received,  and  will  be  executed  as  early 
as  possible. — ^Address  B.  H.  Neptune,  12,  Ghrenville- 
street,  Brunswick-square,  London,  W.C. 

On  the  part  of  the  appellant  it  was  contended 
that  there  was  no  eviaence  of  pretence  or  pro- 
fession to  tell  the  fortune  of  Timm  Khurt,  the 
MAft.  Cis.— Vol.  XIY. 


informant,  inasmuch  as  there  was  nothing  what- 
erer  told  him  as  being  his  fortune,  and  that  b^ 
the  Act  such  pretence  or  profession  must  consist 
of  the  actual  telling  and  purporting  to  tell  a  for- 
tune. That  the  profession  made  by  the  appellant  in 
his  circular  was  that  he  could  apply  certain  rules 
(which  were  known  to  those  who  had  studied 
astrology)  to  the  particular  cases  of  individuals ; 
although  this  profession  was  coupled  with  an. 
ezpressioxf  of  opinion  that  such  fixed  rules  were^ 
sound,  and  when  properly  applied  would  give  an 
indication  of  what  was  likely  to  happen,  yet  there 
was  no  pretence  by  the  appellant  tnat  he  had  any 
mysterious  personal  power  of  divination,  such  as 
might  impose  on  the  credulity  of  the  superstitious, 
which  was  the  mischief  aimed  at  by  that  portion  of 
the  statute  under  which  the  offence  was  charged. 
That  there  was  no  evidence  of  intent  to  deceive 
as  required  by  the  words  of  the  Act  **  to  deceive 
or  impose  upon,"  inasmuch  as  there  was  no 
evidence  that  the  appellant  had  not  the  most 
implicit  faith  in  the  science  he  professed  to  apply, 
namely,  astrology.  That  there  was  no  pre- 
sumption in  a  criminal  case,  and  that  the  intent 
to  deceive  being  an  actual  part  of  the  offence 
must  be  capable  of  being  inferred  from  some 
evidence,  and  that  here  there  was  no  such  evidence 
of  this  as  would  have  been  left  by  a  judge  to  a 

jury. 

The  magistrate  was,  however,  of  opinion  that 
there  was  evidence  that  the  appellant  did  pretend 
and  profess  to  tell  fortunes,  and  that  he  aid  it  to 
deceive  and  impose  on  Timm  Khurt  and  others 
of  Her  Majesty's  subjects  within  the  meaning  of 
the  said  statute,  and  the  magistrate  found 
accordingly,  and  referred  to  the  case  of  Monk  v. 
Hilton  (46  L.  J.  163,  M.  C). 

The  Question  for  the  court  was,  whether  there 
was  eviaence  before  the  magistrate  to  justify  the 
conviction. 

By  5  Geo.  4,  c  83,  sect.  4  : 

Every  person  pretending  or  prof esainff  to  tell  fortunes, 
or  using  any  subtle  craft,  means  or  de^ce,  by  pahnistzj 
or  otherwise,  to  deceive  and  impose  on  any  of  His 
Majesty's  subjects  ....  and  being  subseauently 
convicted  of  the  offence  for  which  he  or  she  shall  have 
been  so  apprehended,  shall  be  deemed  a  rogue  and  a 
vagabond. 

Murphy,  Q.C.  (Wormald  with  him)  for  the 
appellant. — ^The  statute  in  question  does  not  aim 
at  such  a  case  as  this ;  if  the  appellant  had  told 
the  prosecutor  his  fortune,  or  had  received  money 
from  him  for  so  doing,  it  would  have  been 
different,  but  the  case  stops  short  of  that.  All 
he  did  was  to  advertise  by  way  of  a  circular  that 
by  the  lesson  he  read  from  the  planets  he  was 
able  to  give  such  information  as  he  set  forth  in 
his  circular.  The  mere  professing  to  forecast  a 
nativity  and  tell  fortunes  is  no  offence  under 
sect.  4.  Again,  there  is  no  evidence  that  he  did 
not  believe  in  astrology  and  his  capacity  to  fore- 
cast the  future  by  counselling  the  stars.  If  this 
conviction  stands,  any  person  who  foretells 
another  what  may  be  going  to  happen  to  him  may 
be  convicted  as  a  rogue  and  a  vagabond;  and 
many  persons  in  all  grades  of  society  are  in 
danger.  The  magistrate  seems  to  have  based  his 
decision  on  Monk  v.  Hilton  (46  L.  J.  163,  M.  C.) ; 
but  in  that  case  there  was  a  complete  proof  of 
palmistry. 

Poland,  for  the  respondent,  was  not  called  upon, 
to  argue. 

2  S 
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Denmjin,  J. — ^This  is  an  instance  in  which  the 
doctrine  res  ipsa  loguiiur  applies.  It  is  nonsense 
to  suppose  that  in  these  days  of  advanced  know- 
ledge the  appellant  really  did  believe  he  had  the 
power  to  predict  a  mans  future  by  knowing  at 
what  hour  he  was  bom,  and  the  position  of  the 
stars  at  the  particular  moment  of  his  birth.  No 
person  who  was  not  a  lunatic  could  believe  he 
possessed  such  power.  There  was,  therefore,  no 
need  on  the  part  of  the  prosecution  to  negative 
hiB  belief  in  such  power  or  capacity.  The  magis- 
trate rii^htly  drew  an  inference  that  the  appellant 
had  an  intent  to  deceive  and  impose  on  the 
prosecutor.  I  do  not  decide  whether  merely 
telling  fortunes  is  or  is  not  an  offence  under  the 
statute,  but  this  advertisement  and  circular 
amounted  to  a  pretending  and  profession  to  tell 
fortunes  within  sect.  4  of  tne  Act.  I  think  there 
was  ample  evidence  on  which  we  ought  to  hold 
the  magistrate  was  right. 

Ma-THEw,  J. — ^I  am  of  the  same  opinion. 

Solicitors  for  the  appellant,  Wehh  and  Temple- 
ion. 

Solicitors  for  the  ro^  pendent,  Hare  and  Co.,  for 
the  Solicitor  to  the  Titasury. 


Wednesday,  March  2, 1887. 

(Before  Dat  and  Wills,  JJT.) 

Lewis  (app.)  v.  Feruob  (resp.).  (a) 

Cruelty  to  animals — Spaying  sows — Operation 
rendering  animal  more  fit  for  use  of  man — 
ToHure-'12  8r  13  Vict.  c.  92,  s.  2. 

Where  an  operation  that  has  become  customary  is 
performed  with  reasonahle  care  and  skill  on  an 
animal  undoubtedly  causing  it  severe  pain  in  the 
bond  fide  belief  thai  it  renders  its  fi>esh  morefil 
as  an  article  of  huma/n  food,  such  operation  is 
not  cruel  iU-treatrnmit,  abuse,  or  torture  of  the 
animal  within  sect.  2  of  the  Prevention  of  Cruelty 
to  Animals  Act  1849,  though  the  uiiMby  of  sua^ 
operatum  ma/y  be  open  to  doubt. 

Case  stated  under  20  &  21  Yict.  c.  43. 

This  was  a  case  stated  by  justices  of  which  the 
material  parts  were  as  follows : — 

1.  At  a  court  of  summary  jurisdiction  holden 
at  East  Grinstead,  in  the  county  of  Sussex,  on 
the  11th  May,  1886,  the  appellant  prosecuted  the 
respondent  under  12  &  13  Vict.  c.  92,  s.  2,  for  that 
the  respondent  did,  on  the  5th  March  1886,  ill-treat, 
abuse,  and  torture  certain  animals,  to  wit,  .five 

BOWS. 

2.  On  behalf  of  the  respondent  it  was  admitted 
that  he  had  performed  toe  operation  of  spaying 
upon  the  said  sows  in  the  manner  in  which  that 
operation  is  usually  performed ;  and  on  behalf  of 
the  appellant  it  was  admitted  that  the  said 
operation  was  performed  in  a  reasonably  careful 
and  skilful  manner,  and  it  was  agreed  that  the 
only  questions  to  be  tried  were,  whether  the  said 
operation  caused  pain  to  the  said  sows,  and, 
if  it  did,  whether  such  pain  was  necessary  or  jus- 
tifiable. 

3.  In  support  of  the  prosecution  it  was  con- 
tended that  the  operation  caused  much  pain,  and 
was  unjustifiable  because  it  was  unnecessary, 
being  performed  not  for  the  benefit  of  the  animals 

(a)  Beported  by  W.  P.  Evibelit,  Bbq.,  Bftrrl8ter-AtX*w. 


themselves  nor  for  the  wel&u'e  or  safety  of  tbe 
human  race  generally,  but  under  the  pretence 
only  that  it  saved  money  to  the  owner  of  thesowB 
operated  upon,  and  that  this  pretence,  though 
unjustifiable  if  true,  had  no  foundation  in  fact. 

In  support  of  this  contention    the  following 
evidence  was  adduced : 


Peter  Stalker  Cowan :  I  am  a  M.B.C.Y.S.,  and 
yeterinary  inspector  of  Colohester  boronch.  I  htsn 
made  a  speoial  study  of  the  qnestion  of  spaying  pigs. 
[The  witness  then  proceeded  to  describe  the  opentaon. 
which,  thongh  qniokly  performed,  oansed  ezoessive  puB>l 
After  the  operation  nas  been  performed,  the  aminal 
suffers  pain  for  about  a  week,  beoanse  when  the  animal 
takes  food  the  pressure  of  the  bowels  upon  the  operated 
part  causes  pam.  The  operation  is  pertormed  when  th^ 
are  from  six  to  eight  weeks  old.  I  hare  performed  experi- 
ments in  feeding  as  regards  both  spayed  and  nnspa^ 
Eigs.  I  have  taken  half  a  score  of  pigs,  half  of  whioh 
aye  been  spayed  and  half  not  spaced,  and  fattened  them 
until  four  months  old,  to  be  good  jointers  until  weigimig 
about  eight  stone.  They  are  then  worth  l^d.  per  poand 
more  than  if  they  are  kept  till  double  that  ace.  I  tested 
them  and  sold  them  at  about  five  months  old  andfoimd 
the  unspayed  pigs  were  ofgreater  weight  than  those 
which  lutd  been  spayed.  The  spayed  ones  lost  flesh 
after  the  operation.  They  were  all  of  the  same  age  and 
weight  to  start  with.  They  were  from  the  same  sty. 
In  my  opinion  the  operation  of  sparring  does  not  imprere 
the  aoimars  flesh  or  benefit  the  animal  itself.  It  is  not, 
so  far  as  I  know,  done  in  the  north  of  England.  I  have 
acquaintance  with  the  practice  in  Sootumd,  and  sow 
pigs  are  never  spayed  there,  nor  in  Yorkshire,  where 
they  sell  sow  pigs  as  jointefrs,  and  keep  the  castrated 
hogs  as  bacon  hogs.  The  operation  is,  in  my  opinion,  both 
unnecessary  and  barbarous  (the  witness  here  prodnioeda 
report  of  the  British  National  Veterinary  CongrMS  1881, 
which  reported,  inter  aHa^  that  the  spaying  of  female 
animals  was  unnecessarv,  and  recommended  itsabolitiaB. 
The  witness  was  a  member  of  that  committee).  In  con- 
clusion he  said :  I  agree  with  that  report.  I  perfona 
about  four  thousand  of  these  operations  a  year.  In  my 
own  practice  the  mortality  resulting  is  about  1  per  cesL 
I  have  known  a  case  in  which  about  eight  out  of  thirteen 
died — the  animals  being  fed  too  soon.  I  have  come  to 
the  conclusion  that  the  operation  is  unnecessazy  and 
should  be  abolished.' 

Gross-examined :  Spaying  gives  more  pain  thanoastza' 
tion.  I  can  do  from  forinr-fiye  to  fifty  sows  in  anhour.  If 
my  directions  as  to  feeding  are  carried  out  perhaps  the 
pain  might  abate  in  three  days.  I  have  not  seen  a  sow 
feed  ea^rly  after  the  operation,  but  her  doing  so  would 
not  indicate  absence  of  pain.  In  the  instance  I  gave  the 
two  sows  were  sisters,  and  the  litters  were  from  the 
same  boar.  Castration  is  necessary,  but  spaying  is  not 
The  flesh  of  a  female  pig  is  only  deteriorated  when  it  iR 
killed  during  the  period  of  menstruation. 

Be-examined :  what  I  mean  to  imply  as  to  the  differ- 
ence between  the  male  and  female  is,  that  the  flesh  of  the 
former  is  improved  by  the  operation,  as  the  periods  of 
heat  are  constant,  but  in  the  female  they  only  come  on 
at  regular  intervals,  and  the  sow  need  not  be  killed  at 
such  times,  and  not  until  they  have  passed  off  and  the 
flesh  resumed  its  normal  condition.  Also,  the  male 
animals  are  sometimes  very  danferous  unless  masea- 
lated,  not  only  during  a  few  weeks,  out  constantly  all  the 
year  round. 

Bv  the  Benoh :  The  plan  of  operating  I  have  described 
is  the  universal  one.  The  subject  is  never  taoght  in 
any  of  the  colleges. 

H.  Leeney :  I  am  M.B.C.Y.S.,  and  in  practice  at  East 
Grinsteaji.  I  quite  agree  with  Mr.  Cowan's  eTidsuoe 
which  I  have  heard.  I  have  performed  the  operation 
under  protest,  as  I  believe  it  unneoessary  and  therefore 
cruel.  It  is  usual  in  this  district,  but  most  of  my  diraii 
have  left  off  the  practice  on  my  adyice.  The  operation 
is  not  practised  near  Brighton,  and  I  believe  not  mueh 
in  the  Midlands,  if  at  all« 

Wm.  Hunting :  I  am  F.B.C.y.S.  I  have  heard  the 
whole  of  Mr.  Cowan's  evidence  and  agree  with  it.  The 
practice  is  not  done  in  the  north  of  England,  where  I 
come  from.  There  is  not  much  difference,  I  think,  in 
the  pain  between  castration  and  spimng,  unless 
peritonitis  sets  in,  as  is  most  likely  in  the  feiiiiiie. 
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4.  No  evidence  was  adduced  on  behalf  of  the 
respondent,  but  it  was  contended  that  the  evi- 
dence adduced  by  the  appellant  did  not  show  an 
offence  had  been  committed  within  the  meaning 
of  the  statute. 

5.  The  justices  were  of  opinion  that  the  said 
o()eration  undoubtedly  caused  pain,  but  acpreed 
with  the  contention  of  the  respondent,  and  dis- 
missed the  information  with  costs. 

The  question  for  the  opinion  of  the  court  was, 
Did  the  evidence  adduced  by  the  appellant  dis- 
close an  offence  under  sect.  2  of  12  &  13  Yict. 
c.  92  ?  If  it  did,  the  case  was  to  be  remitted  to 
them  in  order  to  convict.  If  it  did  not,  the  dis- 
missal was  to  stand. 

By  12  &  13  Vict.  c.  92,  s.  2 : 

If  any  person  shall  ....  omelly  beat,  ill-treat, 
....  abuse  ....  or  tortnre,  or  caiue  or 
procure  to  be  omdly  beaten,  ill-treated  .... 
abiiBed,  or  tortured,  any^  animal,  snob  offender  shall  for 
erery  snch  offence  forfeit  and  pay  a  penalty  not  exceed- 

Waddy,  Q.C.  {Colam  with  him)  for  the  appellant. 
—The  operation  performed  by  the  defendant  is 
not  necessary  for  the  benefit  of  mankind,  and 
amounts  to  cruelty  within  sect.  2  of  12  &  13  Yict. 
e.  92.  The  crueltv  need  not  be  wanton  as 
formerly  under  5  &  o  Will.  4,  c.  59 ;  it  is  enough  if 
it  is  unnecessary.  [Dat,  J. — ^The  case  finds  that 
it  was  performed  for  the  purpose  of  improving 
the  property  of  the  owners.]  That  has  been  held 
to  be  not  sufficient  if  the  pain  is  unnecessary ; 
that  is  the  effect  of  the  case  of  Murphy  v.  Manning 
(36  L.  T.  Rep.  N.  S.  592 ;  L.  Rep.  2  Ex.  Div.  307). 
[Day,  J.— This  is  a  customary  practice  believed  to 
be  for  the  good  of  man,  and  so  is  outside  the 
statute.  The  custom  of  the  countrv  is  here 
admitted.]  If  that  were  so,  nearly  all  the  con- 
victions under  this  statute  and  upheld  by  this 
court  could  have  been  set  aside.  It  is  sought  to 
obtain  a  binding  decision  that  this  operation  is 
illegal.  The  evidence  shows  that  it  does  the 
animal  subjected  to  it  a  great  deal  of  harm  apart 
from  the  pain.  The  leading  veterinary  surgeons, 
a  skilful  and  scientific  body,  have  denounced  this 
practice  as  wholly  unnecessary  and  cruel,  and 
their  evidence  enables  this  court  to  pronounce  it 
cruelty  within  the  statute. 

No  counsel  appeared  for  the  respondent. 

Dat,  J. — In  this  case  a  prosecution  was  insti- 
tuted against  John  Fermor,  who  was  said  to  be  a 
veterinary  surgeon  carrying  on  his  business  in 
the  county  of  Sussex,  for  performing  an  operation 
called "  spaying  "  on  certam  sows.  It  was  instituted 
under  sect.  2  of  the  Prevention  of  Cruelty  to 
Animals  Act  1849  (12  &  13  Vict.  o.  92) ;  and  it  is 
said  that  the  defendant  did  cruelly  abuse  and 
tortnre  three  sows  within  the  meaning  of  that 
section.  There  is  no  doubt  whatever  that  he  did 
inflict  pain,  and  may  be  torture,  on  these  sows. 
But  the  question  is  whether  he  cruelly  did  so  within 
that  section.  The  meaning  of  **  cruelty,"  like  that 
of  many  other  words,  is  uncertain;  and  it  is 
for  the  court  to  ascertain  what  was  the  meaning 
which  the  Legislature  intended  to  attribute  to  it. 
It  cannot  be  used  merely  in  the  sense  of  inflicting 
pain,  or  even  torture,  for  there  are  operations 
which  could  well  be  defined  as  torture,  and  which 
are  performed  even  on  human  beings,  such  as 
cauterising  wounds,  and  firing  in  the  case  of 
horses,  which  are  attended  with  beneficial  results  ; 
such  are  torture  in  one  sense,  they  are  cruel 


torture  while  they  last.  Gruel  torture  within  the 
statute  must  be  taken  to  be  that  which  is  inflicted 
for  no  legitimate  purpose,  and  which  cannot  be 
justified.  The  word  "wanton,"  it  is  true,  has 
been  omitted  in  the  later  statute.  I  do  not  pro- 
fess to  know  the  reason  for  its  omission,  but  that 
word  has  a  double  meaning,  and  was  perhaps  left 
out  for  that  very  reason.  I  would  define  "  cruel 
torture"  to  be  the  infliction  of  grievous  pain 
without  some  legitimate  object  existing  in  truth, 
or  honestly  believed  in.  I  do  not  believe  that  a 
person  who  inflicts  pain  in  the  honest  belief  that 
it  is  conferring  a  benefit  upon  man  can  be  punished 
under  this  section  on  the  motion  of  those  who  do 
not  agree  with  him  that  his  acts  are  beneficial. 
In  this  case  the  defendant  practises  the  profession 
of  a  veterinary  surgeon  in  a  district  where  it  is 
the  custom  to  have  sows  spayed  when  not  kepb 
for  breeding  purposes.  It  is  supposed  to  increaso 
their  bulk  and  value ;  perhaps  it  is  a  vulgar  error^ 
I  do  not  know  whether  it  is  so  or  not ;  it  is  nofe 
before  us.  It  is  deemed  to  be  beneficial  to  the 
owners  of  the  animals  and  so  to  mankind,  and 
that  no  doubt  is  the  reason  for  the  maintenance  of 
the  practice.  It  may  be  observed  that  the  princi- 
pal witness,  while  agreeing  with  the  report  of  the 
t/ommittee  of  the  British  National  veterinary 
Congress  (1881),  which  condemned  the  spacing 
of  female  animals  and  recommended  its  abolition 
himself,  performs  over  four  thousand  of  these 
operations  a  year.  That  is  to  say,  he  with  his 
opinion  on  tne  subject  continues  to  .practise  the 
operation  solely  for  the  money  he  thereby  earns. 
The  defendant  on  the  other  hand  has  done  that 
which  is  in  accordance  with  the  uniform  practice 
of  the  district  for  (as  it  is  there  supposed)  the 
good  of  man.  The  magistrates,  in  using  the 
word  "cruelty"  in  the  above  sense,  came  to 
a  sound  conclusion,  for,  although  the  operation 
undoubtedly  caused  pain,  the  evidence  did  not 
show  that  any  cruelty  had  been  committed  within 
the  meaning  of  the  statute.  I  am  of  opinion  that 
the  ma^strates  were  right,  and  the  appeal  ought 
to  be  dismissed. 

Wills,  J. — I  am  of  the  same  opinion.  I  am 
fully  aware  of  the  importance  of  a  question  of 
this  kind.  On  the  one  hand,  the  Act  under  dis- 
cussion was  passed  to  preserve  animals  from 
unnecessary  cruelty  and  dl-treatment,  and  should 
be  fully  administered  ;  on  thd  oth^r  haifd,  it  is 
of  equal  importance  to  the  liberty  of  the  subject 
and  the  rights  of  persons  subjected  to  its  openi- 
tion  that  a  reasonable  construction  be  put  upon  it. 
We  ought  not  to  make  innocent  persons  victims  of 
the  law.  The  difficulty  here  arises  in  construing 
the  word  "  cruelty."  The  word  must  obviously 
have  some  meaning.  It  cannot,  I  think,  be  the 
mere  infiiction  of  pain,  because,  if  so,  many  things 
not  within  the  scope  of  the  Act,  such  as  "  firing  " 
of  horses,  would  be  included.  There  must  there- 
fore be  something  of  a  moral  element  imported 
into  the  word.  This  is  in  accordance  with  the 
case  of  Mv/rphy  v.  Manning  {uhi  sup.).  It  was 
there  held  that  many  acts,  cruel  in  the  extreme  if 
the  word  were  applied  merely  to  the  pain  inflicted, 
were  not  cruel  if  done  for  some  lawful  purpose. 
Here  the  question  is,  was  the  operation  done  for 
a  lawful  purpose  P  The  question  is  not  whether  in 
the  opinion  of  the  tribunal  the  particular  act  was 
or  was  not  beneficial,  for  if  it  were  it  might  often 
expose  a  person  to  prosecution  for  such  acts  as 
firing  a  horse,  if  it  turns  out  after  the  operation 
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that  he  has  mistaken  the  malady,  and  that  the 
real  disease  from  which  the  horse  is  suffering  is 
one  for  which  firing  would  be  useless,  and  that, 
therefore,  the  great  suffering  which  firing  must 
entail  has  been,  in  one  sense,  purposelessly  in- 
flicted. The  operator  may  have  made  a  mistake, 
though  his  belief  in  its  necessity  was  honest.  But 
if  the  appellant's  contention  be  correct,  such  a 
person  ought  to  be  convicted,  for  the  operation 
would  be  neither  necessary  nor  beneficial  to  the 
animal,  nor  beneficial  to  the  owner  in  making  the 
animal  more  valuable.  T  think  some  such  mean- 
ing must  be  given  to  the  word  as  would  prevent 
its  application  to  the  case  I  have  just  mentioned.- 
The  proper  view  is,  that  the  section  does  not 
apply  if  there  is  an  honest  belief  that  that 
which  is  done  will  benefit  the  animal  itself  or 
be  good  for  mankind.  It  cannot  yet  be  held  clear 
whether  this  operation  is  or  is  not  distinctly  cruel 
and  unnecessary.  In  a  recent  case  (Penny  v. 
IScmson,  ante,  p.  235),  it  was  held  that  a  plea  that  a 
person  really  oelieved  in  his  capacitv  to  tell  for- 
tunes by  the  stars  could  not  be  taken  into  con- 
sideration, for  public  opinion  has  arrived  at  such  a 
stage  that  a  belief  of  that  sort  could  not  now  be 
reaUy  and  honestly  entertained;  but  a  century  ago 
it  might  have  been  necessary  to  give  evidence  upon 
the  point.  One  ground  of  my  decision  is,  that 
there  was  no  evidence  that  this  (question  is  re- 
moved from  the  category  of  legitimate  doubt 
whether  or  not  the  operation  is  beneficial,  and 
that  the  respondent  did  not  believe  in  the  utility 
and  success  of  his  own  operations.  The  evidence 
of  the  witness  Cowan  was  rightly  discounted  by 
the  justices.  The  case  would  have  been  very 
different  if,  instead  of  the  present  respondent,  one 
of  the  witnesses  called  for  the  prosecution  had 
been  made  the  defendant.  A  gentleman  who  ad- 
mits that,  for  payment,  he  performs  in  the  course 
of  a  year  some  tnousands  of  operations  which  he 
believes  to  be  at  once  extremely  painful  and  per- 
fectly useless,  could  have  no  possible  ground  of 
complaint  if  he  were  prosecuted,  convicted,  and 
severely  punished.  It  is  said  that  the  evidence 
of  the  appellant's  witnesses  as  to  the  inutility  of 
the  process  was  uncontradicted.  To  prove  that 
it  is  useless,  however,  is  but  one  step.  It  suffi- 
ciently appeared  that  there  is  a  veiy  widespread 
belief  in  its  utility,  and  I  feel  bound  to  say  that, 
upon  the  mere  Question  of  opinion,  the  justices 
were  under  no  ooligation  to  accept  or  act  upon 
the  evidence  of  persons  who  admitted  that  tney 
were  in  the  daily  habit  of  performing  for  pay  an 
operation  in  their  judgment  both  useless  and 
cruel.  In  the  case  of  the  respondent  there  was 
no  such  evidence  against  him,  nor  anything  to 
show  that  he  did  not  honestly  believe  the  opera- 
tion to  be  beneficial.  I  think,  for  these  reasons, 
this  appeal  ought  to  be  dismissed. 

«  Appeal  diemiseed. 

Solicitor  for  the  appellant,  A.  Lealie, 


Saturday,  Feb.  26, 1887. 

(Before  Dekhan  and  Hathew,  JJ.) 

The  Guardians  of  the  Pabish  of  St.  Pancras- 
(apps.)  V,  The  Guardians  of  the  Norwich 
Incorporation  (resps.).  (a) 

Poor  law — Settlement^ChUd  over  sixteen  at  time 
of  adjudication  —  Statue  of  irremovoMlity  — 
Settlement  derived  from  father  —  Divided 
Parishes  Act  1876  (39  &•  40  Viet.  e.  61).  m.  34  ^ 
35. 

Upon  a  case  staged,  it  was  found  thai  the  pauper 
lunaiic  in  question  was  bom  in  the  appeUani^ 
parish  and  was  legitimate.  Before  he  ctttained 
the  a^e  of  sixteen  nis  faiher,  by  whom  he  was 
supported  and  with  whom  he  resided  contiwuoudy, 
acquired  a  settlement  in  the  parish  of  St  Mary, 
Lambeth,  where  they  continued  to  reside  until  ike 
pauper  was  over  the  age  of  sixteen.  Subsequendy 
the  pauper  and  his  father  went  to  reside  at 
Norwich,  but  they  acquired  no  settlement  there. 

Held  (quashing  the  ori&r  of  the  justices,  who  had 
adjudged  him  to  be  settled  in  the  appeUants* 
parish),  that,  under  sect.  35  of  the  Divided 
I^arishes  Act  1876,  the  pauper  had  derived  a 
settlement  from  his  father  in  the  parish  of 
St.  Mary,  Lamheth,  by  his  residence  there  wkiAe 
under  sixteen  years  of  age,  and  thai,  no  other 
settlement  having  been  subsequently  acquired  by 
him,  he  retained  such  derivative  settlement. 

Semble,  tha^,  in  any  case,  the  pauper  had  acquired 
a  settlement  by  residence  in  the  parish  (f 
St,  Mary,  Lambeth,  within  the  meaning  of  sed^ 
34  of  the  Divided  Parishes  Act  1876. 

This  was  a  case  stated  by  consent  of  the  parties 
and  by  order  of  Field,  J.,  dated  the  9th  of  Apiil 
1886,  under  and  hy  virtue  of  12  A  13  Vict.  c.  45, 
s.  11,  for  the  opinion  of  the  Queen's  Bench 
Division  of  the  High  Court  of  Justice  in  an 
appeal  against  an  order  of  the  justices,  dated  the 
15th  of  Feb.  1886,  whereby  it  was  adjudged  that 
the  place  of  the  last  legal  settlement  of  William 
Henry  Bandy  was  in  the  parish  of  St.  Pancras  in 
the  county  of  Middlesex. 

1.  On  the  6th  Nov.  1885,  William  Henry  Bandy 
(hereinafter  called  the  pauper)  was,  under  an 
order  of  two  of  Her  Majesty's  justices  of  the 
peace,  acting  in  and  for  the  city  and  county  of 
Norwich,  directed  to  the  superintendent  of 
Norwich  Pauper  Lunatic  Asvlum  for  the  said 
city  and  county,  removed  to  the  said  a.<tylum  and 
became  chargeable  to  the  respondent  incorpora- 
tion. 

2.  On  the  15th  Feb.  1886,  an  order  was  made 
by  two  of  Her  Majesty's  justices  of  the  peace, 
acting  in  and  for  the  said  citv  and  county,  adjudg- 
ing the  pauper  to  be  legally  settled  in  the  ap- 
pellants' parish,  and  it  is  this  order  which  is  now 
appealed  against.  A  copy  of  the  said  order  was 
annexed  to  and  was  read  as  part  of  this  case. 

3.  The  said  order  of  the  15th  of  Feb.  1886  was 
duly  served  upon  the  appellants,  and  also  a 
notice  of  the  grounds  of  the  said  adjudication* 
including  the  particulars  of  the  settlement  relied 
upon  in  support  thereof.  A  copy  of  such  notice 
was  annexed  to  and  was  read  as  part  of  this  case. 

4.  Notice  of  appeal  b^  the  appellants  asninst 
the  said  order  of  adjudication,  dated  the  18th  ofi 
March  1886,  with  the  grounds  of  appeal,  was  dnlv 
served  upon  the  respondents.    A  copy  of  such 

(a)  Reported  by  F.  A.  Cbatlshbim ,  Esq.,  BaRlster«»-Law. 
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notice  of  appeal  and  the  grounds  thereof    was 
anneied  to  and  was  to  he  read  as  part  of  this 
case. 
The  facts  of  the  case  were  as  follows : 

5.  The  pauper  was  the  legitimate  son  of  Williaim 
Heniy  Bandy,  the  elder,  of  Victoria  Tavern, 
St.  Stephen's-road,  Norwich,  tailor  and  licensed 
yictualler,  and  Maria,  his  wife,  and  was  horn  on 
the  12th  of  Sept.  1868  in  a  house  then  known  as 
No.  5,  Calthorpe-street,  Gray's-inn-road,  in  the 
appellants*  parish.  The  said  William  Henry 
Bandj,  the  elder,  and  his  wif«)  Maria,  were 
married  at  St.  Andrew's  Church,  Holbom,  in  the 
coanty  of  Middlesex,  on  the  2nd  of  May  1859. 

6.  On  the  27th  Sept.  1879,  the  pauper's  father 
rented  a  separate  ana  distinct  tenement,  situate 
and  being  No.  93,  Dalyeli-road,  Brixton,  in  the 
parish  of  St.  Mary,  Lambeth,  in  the  county  of 
Surrey,  at  a  rental  of  362.  per  annum,  and  resided 
in  and  occupied  such  tenement,  and  was  assessed 
to  and  paid  the  poor  rates  and  all  other  rakes 
assessed  in  respect  thereof,  as  well  as  the  rent 
payable  under  such  yearly  hinng.  during  the 
whole  of  the  period  between  the  27kh  Sept.  1879 
aod  the  montn  of  Ma^  1885,  whereby  he  gained  a 
settlement  in  the  parish  of  St.  Mary,  Lambeth. 

7.  On  the  12th  Sept.  1884,  when  the  pauper 
atttained  the  age  of  sixteen  years,  William  Henry 
Bandy,  the  elder,  was  settled  as  aforesaid  in  the 
eaid  parish  of  St.  Mary,  Lambeth. 

8.  buring  the  whole  of  the  period  between  the 
27th  of  Sent.  1879  and  the  month  of  May  1885, 
the  said  William  Henry  Bandy,  the  elder,  resided 
in  the  said  93,  Dalyell-road,  under  such  circum- 
stances as  in  accordance  with  the  statutes  on  that 
behalf  rendered  him  irremovable  from  the  said 
parish  of  St.  Mary,  Lambeth,  and  the  pauper 
resided  continuously  with  his  father  and  the  other 
members  of  and  as  part  of  his  father's  family  in 
the  said  premises,  and  was  during  such  period 
supported  by  him,  and  if  the  said  pauper  was  by 
reason  of  tho  circumstances  herein  stated  irre- 
movable during  the  said  years,  then,  beyond  what 
appears  in  this  case,  nothing  occurred  whereby 
the  pauper  became  removable  from  the  said  parish. 

9.  Tne  pauper  with  his  father  and  the  other 
members  of  the  family  in  or  about  the  month  of 
May  1885  went  to  reside  in  the  said  city  of 
Norwich,  the  said  pauper  being  of  the  age  of  six- 
teen years  and  eight  months. 

10.  The  said  pauper  lunatic  has  not,  unless  the 
facts  stated  herein  establish  that  he  had  acquired  a 
settlement  by  residence  in  the  said  parish  of  St. 
Mary,  Lambeth,  acquired  any  settlement  of  his  own. 

11.  The  appellants  contended  that  previously 
to  the  pauper  attaining  the  age  of  sixteen  years 
he  took  the  settlement  gained  by  William  Henry 
Bandy,  the  elder,  his  father,  in  the  said  parish  of 
St.  Mar^,  Lambeth,  and  that  since  attaining  the 
age  of  sixteen  years  the  pauper  haxl  retained  the 
settlement  so  taken  W  him.  And  further,  that 
sect.  34  of  39  &  40  Vict.  c.  61  applied  to  any 
person,  and  that  its  provisions  were  not  restricted 
oy  sect.  35  of  the  said  Act,  and  that  therefore  the 
pauper  had,  under  the  said  sect.  34,  acquired  a 
settlement  by  residence  in  the  said  parish  of 
St.  Majy,  Lambeth. 

12.  The  respondents,  on  the  other  hand,  con- 
tended that,  at  the  date  of  the  said  orders  of  the 
6th  Nov.  1885  and  the  15th  Feb.  1886,  the  settle- 
ment of  the  pauper  was  not  in  the  said  parish  of 
St.  Mary,  Lambeth,  but  that  the  same  was  pro- 


perly by  the  said  order  adjudged  to  be  in  the 
appellants'  parish,  and  also  that  the  fact  that  the- 
pauper  lived  with  his  father  in  the  said  parish  of 
nt.  Mary,  Lambeth,  during  the  time  and  in  man- 
ner therein  stated,  did  not  confer  upon  him  a 
settlement  in  the  said  parish  within  the  meaning 
of  the  said  statute. 

13.  Upon  the  arcrument  of  the  case  the  court 
was  to  be  at  liberty  to  draw  from  the  facts  stated 
therein  any  inference,  whether  of  fact  or  of  law, 
which  might  have  been  drawn  therefrom  had  such 
facts  been  proved  at  a  hearing  of  this  appeal  before 
the  Court  of  Quarter  Sessions. 

14.  The  question  for  the  opinion  of  the  court 
was  whether  the  pauper  was,  at  the  time  of  the 
making  of  the  order  appealed  against,  settled  in 
the  appellant  parish. 

If  the  conrt  should  be  of  opinion  that  he  was  so- 
settled,  the  said  order  was  to  be  affirmed  with 
costs,  including  the  costs  of  the  special  case  and 
of  and  incidental  to  the  hearing  and  decision  of 
the  same  to  be  paid  by  the  appellants  to  th«^ 
respondents ;  if  otherwise,  the  said  order  was  ta 
be  quashed  with  costs,  including  the  costs  of  the 
special  case  and  of  and  incidental  to  the  hearing 
and  decision  of  the  same  to  be  paid  by  the- 
respondents  to  the  appellants.  Judgment  in 
accordance  with  the  decision  of  the  court  upon 
the  case  was  to  be  entered  upon  the  motion  of 
either  party  at  the  sessions  next  or  next  but  one- 
after  such  decision  should  have  been  given. 

By  39  &  40  Vict.  c.  61,  sect.  34 : 

Where  any  jperson  shall  have  resided  for  the  term  of 
three  ^ears  in  any  parish,  in  saoh  manner  and  ander^ 
snoh  ciroumstanoes  in  each  of  snoh  years  as  would  in 
aocordanoe  with  the  several  statutes  in  that  behalf 
render  him  irremovable,  he  shall  be  deemed  to  be  settled 
therein  until  he  shall  acquire  a  settlement  in  some  other- 
parish  bv  a  like  residence  or  otherwise,  provided  that  an 
order  of  removal  in  respect  of  a  settlement  acquired 
under  this  section  shall  not  be  made  upon  the  evidence 
of  the  person  to  be  removed  without  such  corroboration 
as  the  justices  or  court  think  sufficient. 

By  sect.  35 : 

No  person  shall  be  deemed  to  have  derived  a  settle- 
ment from  any  other  person,  whether  by  parentage,, 
estate,  or  otherwise,  except  in  the  case  of  a  wife  from 
her  husband,  and  in  the  case  of  a  child  under  the  agre  of 
sixteen,  which  child  shall  take  the  settlement  of  its- 
father  or  or  its  widowed  mother,  as  the  case  may  be,  up< 
to  that  age,  and  shall  retain  the  settlement  so  taiken 
until  it  shall  acquire  anotiier. 

An  illeflritimate  child  shall  retain  the  settlement  of  its 
mother  until  such  child  aoqiiires  another  settlement. 

If  any  child  in  this  section  mentioned  shall  not  have 
acquired  a  settlement  for  itself,  or  being  a  female  shall 
not  have  derived  a  settlement  from  her  hustMuid,  and  it 
cannot  be  shown  what  settlement  such  child  or  female 
derived  from  the  parent  without  inquiring  into  the- 
derivative  settlement  of  such  parent,  suon  child  or- 
female  shall  be  deemed  to  be  settled  in  the  parish  in 
which  he  or  she  was  bom. 

jR,  Cunningham  (rlen  for  the  appellant  parish.— 
It  is  submitted  that  the  pauper  has  either  acquired 
or  derived  a  settlement  in  a  parish  other  than  the  - 
appellant  parish,  namely,  in  that  of  St.  Mary». 
Lambeth.  Under  sect.  34  of  39  &  40  Yict.  c.  61,. 
all  that  is  necessary  to  acquire  a  settlement  is 
residence  such  as  would  confer  a  status  o£ 
irremovability,  and  the  pauper  in  this  case  comea 
within  this  section.  Residence  for  three  years, 
with  or  apart  from  parents,  is  sufficient  to  confer 
a  status  of  irremovability,  and  the  mere  fact  of 
the  pauper  being  under  sixteen  years  of  age  does 
not  operate  so  as  to  prevent  him  or  her  from 
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becoming  irremovable.    That  a  child  under  the  I 

age  of  sizteeen  could,  previous  to  the  statute  of 

1876,  acquire  a  status  of  irremovability  otherwise 

than  by  residence,  is  shown  by  the    words  of 

sect.  2  of  24  &  25  Vict.  c.  66,  which  enacts  that, 

*'  where  a  child  under  the  age  of  sixteen  years, 

residing  with  its  surviving  parent,  shall  be  left 

an  orphan,  and  such  parent  shall  at  the  time  of 

death  have  acquired  an  exemption  from  removal 

by  reason  of  a  continued  residence,  such  orphan 

shaU,  if  not  otherwise  irremovable,  be  exempt 

from  removal  in  like  manner,  and  to  the  same 

extent,   as  if  it  had  then  acquired  for  itself  an 

exemption  from  removal  by  residence  : " 

Reg,  V.  Inhabitants  ofElvet,  2  £11.  &  EU.  266 ; 
Beg.  V.   Ths  Oriardians   of  the   Abingdon    Unions 
22  L.  T.  £ep.  N.  S.  608  ;  89  L.  J.  153,  M.  0. 

A  settlement  can  be  acquired  by  a  child  under 

sixteen  years  of  age  by  residence  apart  from  its 

parents  : 

Beg.  ▼.  Qwirdians  of  Leeds  Union^  4  Q.  B.  Div.  323 ; 
Wolstanton  and  Burslem  Union  v.  Northwich  Uniont 

46  L.  T.  Bep.  N.  S.  528 ; 
The  Ouardia/ns  of  Holborn  Union  v.  The  Guardians 

of  Chertsey    Union,   52  L.  T.  Bep.  N.    S.  102 ; 

14  Q.  B.  Div.  289 ;  15  Q.  B.  Div.  76 ; 
The  QMardians  of  the  Balford  Union  y.  The  Overseers 

of  Manchester,  48  L.  T.  Bep.  N.  S.  119 ;  10  Q.  B. 

Div.  172. 

A  wife  is  in  the  same  position  as  a  child,  as 

regards  the  acquisition  of  a  status  of  irremova- 

biUty.    Formerly  a  status  of  irremovability  was 

acquired  by  a  pauper  by  five  years'  residence,  and 

a  period  of  residence  before  the  age  of  sixteen 

may  be  added  to  residence  after  that  age,  so  as  to 

render  him  irremovable : 

Reg,  V.   The  Inhabitants  of  Cflotsop,  17  L.  J.  171, 
M.  C. 

All  that  is  necessary  to  confer  the  status  is  actual 
residence : 

Beg,  V.  The  Inhabitants  of  8t.  George* s-in'the-East, 
&  L.  T.  Bep.  N.  S.  440 ;  L.  Bep.  5  Q.  B.  364. 

For  these  reasons  it  is  submitted  that  there  is 
nothing  to  prevent  the  pauper  in  this  case  from 
having  acquired  a  status  of  irremovability  and  a 
settlement  in  the  parish  of  St.  Mary,  Lambeth. 
The  cases  of  Beg.  v.  The  Inhabitants  of  Combs 
(6  El.  &  Bl.  892),  Blackvoell  v.  England  (8  E  &  B. 
641),  and  Bex.  v.  North  Curry  (4  B.  &  C.  953)  were 
also  referred  to. 

Tinddl  Atkinson  for  the  respondents. — ^The  rule 
as  to  the  acquisition  of  a  settlement  is  different 
according  as  the  pauper  child  in  (question  is 
legitimate  or  illegitimate,  and  a  legitimate  or 
unemancipated  child  cannot  acquire  a  separate 
settlement.  The  distinction  was  clearb^  drawn  in 
the  case  of  Ths  SaUord  Union  v.  The  Overseers  of 
Manchester  (48  L.  T.  Rep.  N.  S.  119 ;  10  Q.  B.  Div. 
172),  where  Hawkins,  J.  in  his  judgment  says 
that,  "  in  our  opinion  the  authorities  cited  have 
no  applicability  to  the  present  case,  for  those 
authorities  had  reference  to  legitimate  children, 
whilst  we  are  dealing  with  an  illegitimate  pauper 
of  full  age  .  .  .  .  8o  long  as  a  legitimate 
child  remains  an  unemancipated  member  of  its 
father's  family,  no  matter  wnat  its  age  may  be,  it 
follows  and  takes  in  law  its  father's  settlement ; 
it  gains  no  independent  status  by  reason  of  any 
residence  in  a  parish  so  long  as  such  residence  is 
merely  as  a  member  of  its  father's  family :" 

Beg.  V.  Much  Cowame,  2  B.  &  Ad.  861 ; 
Beg,  V.  fit.  Mary  Arches,  Exeter,  5  L,  T.  Bep.  N.  8. 
687;  81L,J.77,M.a 


On  the  authority  of  those  cases,  it  is  submitted 
that  the  pauper  has  acquired  no  separate  status 
of  irremovability  for  himself.  The  case  of  Beg.  v. 
The  Inhabitants  of  Glossop  (17  L.  J.  171,  M.  C.) 
does  not  apply,  because  here  there  is  no  residence 
before  the  age  of  sixteen  to  coalesce  with  resi- 
dence after  that  age,  because  the  residence  in  each 
of  the  three  years  must  have  been  such  as  would 
have  created  a  status  of  irremovability,  and  a 
legitimate  and  unemancipated  child  under  six- 
teen years  of  age  cannot  acquire  such  status : 

The  Guardians  of  e  Dorchester  Union  v.  The 
Guardians  of  The  Weymouth  Union  16  Q.  B. 
Div.  31. 

On  the  question  of  derivative  settlement,  the 
authorities  are  absolutely  conclusive.  If  the 
pauper  is  above  the  age  of  sixteen  at  the  time  of 
adjudication,  he  cannot  take  the  settlement  of  his 
father ;  this  is  clearly  enacted  by  sect.  35  of  the 
Act  of  1876 : 

The  Guardians  of  the  Edmonton  Union  v.  The 
Guardians  of  8t.  Mary,  Islington,  53  L.  T.  Bep. 
N.  S.  327 ;  15  Q.  B.  Div.  95  A  &9. 

Therefore  it  is  submitted  that  the  order  of  the 
justices  was  right,  and  that  the  legal  settlement 
of  the  pauper  is  in  the  parish  of  St.  Pancras,  that 
is,  the  place  of  his  birth. 

Glen  in  reply. — If  the  pauper  in  this  case  does 
not  come  within  the  terms  of  sect.  34  of  the  Act, 
it  is  submitted  that,  at  any  rate,  he  has  derived  a 
settlement  in  the  parish  of  St.  Mary,  Lamljeth, 
from  his  father  witnin  the  meaning  of  sect.  35 : 

Beg.  V.  The  Guardians  of  the  Bridgnorth  Unions 
48  L.  T.  Bep.  N.  S.  600 ;  11  Q.  B.  Div.  814. 

Denmak,  J. — ^These  enactments  are  extremdy 
puzzling,  and  it  is  impossible  to  give  any  decision 
upon  them  with  great  confidence,  more  especially 
as  there  certainly  are  expressions  in  tne  last 
two  cases  on  the  subject  decided  by  the  Court 
of  Appeal  which  seem  to  be  difiicult  to  re- 
concile; but,  upon  the  whole,  putting  the  best 
construction  I  can  on  these  two  sections,  I  think 
that  the  result  of  them  is  this :  Sect.  34  of  the  Act 
of  1876  provides  that,  "  where  any  person  shall 
have  resided  for  the  term  of  three  years  in  any 
parish,  in  such  manner  and  under  such  circum- 
stances in  each  of  such  years  as  would  in  accord- 
ance with  the  several  statutes  in  that  behalf 
render  him  irremovable,  he  shall  be  deemed  to  be 
settled  therein  until  he  shall  acquire  a  settlement 
in  some  other  parish  bv  a  like  residence  or  other- 
wise."  Then  there  follows  a  proviso :  "  Provided 
that  an  order  of  removal  in  respect  of  a  settle- 
ment acquired  under  this  section  shall  not  be 
made  upon  the  evidence  of  the  person  to  be 
removed,  without  such  corroboration  as  the 
justices  or  court  think  sufficient."  Now,  that 
section  appears  to  me,  applied  to  the  facts  of  the 
present  case,  to  have  conferred  upon  the  father 
of  the  pauper,  whose  settlement  is  here  in  question, 
a  status  of  irremovability,  which  status  of  irre- 
movability, by  the  terms  of  this  very  section, 
makes  him  a  person  who  is  to  be  deemed  to  be 
settled  in  that  parish  until  he  acquires  a  settle- 
ment in  some  other  parish  by  like  residence  or 
otherwise,  and  the  facts  of  the  case  preclude  the 
supposition  that  that  person  had  acquired  any 
other  settlement.  Therefore,  I  think  that,  so  £a^ 
as  the  father  of  the  pauper  is  concerned,  he  was  a 
person  who  came  within  the  meaning  of  sect.  34, 
and  who  had  acquired  a  settlement  in  the  parish  €i 
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tSt.  Mary,  Lambetb,  which  is  here  the  place  relied 
upon  by  the  appellants  as  the  place  of  settlement 
01  the  pauper.  Then  we  come  to  sect.  35  of  the 
Act,  which  has  a  negative  proviso,  to  prevent 
persons  obtaining  a  derivative  settlement  except 
under  certain  circumstances.  But  for  those  cir- 
cumstances the  pauper  whose  settlement  is  here 
in  question  would  not  have  obtained  the  settle- 
ment of  his  parent.  The  negative  proviso  says 
that,  "  no  person  shall  be  deemed  to  nave  derived 
a  settlement  from  any  other  person,  whether  by 
parentage,  estate,  or  otherwise,  except  in  the  case 
of  a  wife  from  her  husband,  and  in  the  case  of  a 
child  under  the  age  of  sixteen."  Now,  stopping 
there  for  a  moment,  as  long  as  the  pauper  in  this 
case  was  a  child  under  the  age  of  sixteen  down  to 
the  time  when  he  attained  that  ace,  he  was  a 
person  who  would  have  had  the  settlement  which 
nis  father  had.  That  is  not  disputable ;  he 
wonld  clearly  have  had  the  settlement  of  his 
father.  We  now  come  to  the  other  words  of  the 
section,  and  they  certainly  do  create  very  con- 
siderable difficulty.  The  section  goes  on  to  say 
"which  child  shall  take  the  settlement  of  its 
&ther  or  of  its  widowed  mother,  a«  the  case  may 
be,  up  to  that  age."  Well  now,  the  words  "  up  to 
that  age "  look  as  though  they  were  in  the  hrst 
instance  intended  to  apply  only  to  the  case  of  a 
child  in  whose  case  the  question  arises  up  to  the 
age  of  sixteen,  and  that  is  a  view  which  obviously 
has  impressed  itself  on  the  minds  of  some  of  the 
learned  judges  who  have  had  the  matter  before 
them.  But  then  follow  these  words,  *'  and  shall 
retain  the  settlement  so  taken  until  it  shall 
acquire  another."  How  can  we  put  any  con- 
struction upon  those  words  except  the  construction 
which  in  this  particular  case  makes  the  pauper  a 
person  who  has  the  settlement  which,  before  he 
attained  the  age  of  sixteen,  was  the  settlement  of 
the  father  ?  Now,  he  has,  in  point  of  fact,  gone 
on  residing  in  the  parish  in  which  his  father 
resided,  and  that  does  raise  a  question  whether 
the  two  periods  of  residence  can  be  put  together, 
and  I  think  the  cases  cited  by  Mr.  Glen  do 
warrant  us  in  saying  that  there  is  nothing  in  the 
current  of  decisions  upon  these  matters  which 
will  prevent  us  from  holding  that  the  pauper 
himself,  putting  these  two  periods  together, 
might  come  within  sect.  34  of  tne  Act.  But  I  do 
not  think  it  necessary  to  decido  this  case  solely 
on  that  ground,  or  on  that  ground  at  all,  because 
I  am  of  opinion  that  these  subsequent  words  *'  and 
shall  retain  the  settlement  so  taken  until  it  shall 
acquire  another,"  do  necessarily  compel  us  to  hold 
that  where  the  parent  has  obtained  a  settlement, 
which,  if  the  question  arose  when  the  child  was 
nnder  sixteen,  would  be  the  settlement  of  the 
child,  in  such  a  case,  the  child  is  to  retain  the 
settlement  of  the  father  and  not  to  go  back  to  its 
birth  settlement ;  it  is  to  retain  that  settlement 
until  it  acquires  another.  What  the  object  of  the 
Legislature  may  have  been  is  certainly  only  a 
matter  of  speculation,  but  it  may  have  been  this, 
that  it  is  better  and  more  reasonable  that  paupers 
should  have  their  settlements  in  the  place  where 
their  parents  had  a  tangible  and  substantial  period 
of  residence  when  they  were  children  up  to  the 
age  of  sixteen,  and  that  they  should  retain  that 
settlement  which  was  the  settlement  of  their 
parents,  rather  than  that  they  should  in  every 
case  go  back  to  the  only  alternative  settlement, 
namely,  the  place  of  their  birth,  and  that  they 


should  retain  that  settlement  until  they  should 
acquire  another  for  themselves.  It  appears  to 
me  that  this  is  a  rational  construction  to  put 
upon  the  Act,  and  it  is  obviously  the  one  which 
was  put  upon  it  by  the  court  in  the  case  of  Beg. 
V.  The  Ctuardians  of  the  Bridgnorth  Union  (48 
L.  T.  Bep.  N.  S.  600 ;  11  Q.  B.  Div.  314),  which  is  a 
decision  cited  and  relied  upon  by  Mr.  Glen  on  behalf 
of  the  appellants.  I  think,  upon  the  whole,  that 
we  should  be  disregarding  the  effect  of  that 
decision  if  we  were  to  hold  otherwise  than  that 
the  pauper  in  this  case  in  fact  gained  a  derivative 
settlement  from  his  father  in  the  parish  of  St. 
Mary,  Lambeth.  I  think,  therefore,  that  this 
appeal  ought  to  succeed. 

Mathew,  J. — I  am  of  the  same  opinion.  I  do 
not  understand  it  to  be  disputed,  or  that  it  could 
bo  disputed,  that  if  this  question  had  arisen  before 
the  child  had  reached  the  age  of  sixteen,  its 
settlement  would  have  been  determined  by  the 
settlement  of  its  parent.  But  it  is  argued  by  Mr. 
Tindal  Atkinson  that  a  totally  different  state  of 
things  arises  the  moment  the  child  passes  the  age 
of  sixteen,  and  that  the  meaning  of  the  Divided 
Parishes  Act  1876,  is  that  whereas  the  settlement 
of  the  pauper  on  the  last  day  of  the  sixteenth  year 
of  his  age  would  be  the  settlement  of  his 
father,  on  the  first  day  of  the  seventeenth  year 
it  would  be  the  place  of  his  birth.  I  cannot 
see  any  reason  for  legislation  to  that  effect. 
It  appears  to  me,  on  looking  at  the  language  in 
the  latter  part  of  the  section,  that  such  cannot 
have  been  tne  intention  of  the  Legislature,  because, 
in  the  first  case  put,  where  the  settlement  is 
inquired  into  before  the  a^e  of  sixteen  is  arrived 
at,  the  then  settlement  is  to  be  retained  sub- 
sequently. Why  should  not  the  same  consequence 
follow  when  dealing  with  the  settlement  where 
the  pauper  is  above  the  age  of  sixteen?  The 
settlement  once  acquired  before  the  age  of  sixteen 
is,  under  the  longpiage  of  the  Act  of  Parliament, 
to  be  retained  until  another  settlement  is  acquired. 
It  seems  to  me  that  this  is  the  meaning  of  the 
judgment  delivered  by  the  Master  of  the  Bolls  in 
the  case  of  Beg,  v.  The  Qua/rdiane  of  the  Bridge 
north  Union  (ubi  sup,).  That  judgment  I  under- 
stand to  have  been  assented  to  by  both  the  other 
Lords  Justices,  and  we  are  bound  by  their 
decision,  and  we  shall  therefore  follow  it.  That 
is  apparently  the  best  interpretation  which  can 
be  put  upon  the  statute,  which  is  one  which  is  by 
no  means  free  of  difficulty.  Therefore  we  hold 
that  the  settlement  of  the  pauper  is  in  the  parish 
of  St.  Mary,  Lambeth,  and  consequently  this 
appeal  must  be  allowed  and  the  order  of  the 


justices  quashed. 


Appeal  allowed. 


Solicitor  for  the  appellants,  /.  Bexworthy. 

Solicitors  for  the  respondents,  G,  F,  Hudson, 
Matthews  and  Co.,  for  Bailey,  Gross,  and  Bama/rd, 
Norwich. 
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becoming  irremovable.    That  a  child  under  the  | 

age  of  sizteeen  could,  previous  to  the  statute  of 

1876,  acquire  a  status  of  irremovability  otherwise 

than  by  residence,  is  shown  by  the    words  of 

sect.  2  of  24  &  25  Vict.  c.  55,  which  enacts  that, 

*'  where  a  child  under  the  age  of  sixteen  years, 

residing  with  its  surviving  parent,  shall  be  left 

an  orphan,  and  such  parent  shall  at  the  time  of 

death  have  acquired  an  exemption  from  removal 

by  reason  of  a  continued  residence,  such  orphan 

snail,  if  not  otherwise  irremovable,  be  exempt 

from  removal  in  like  manner,  and  to  the  same 

extent,   as  if  it  had  then  acquired  for  itself  an 

exemption  from  removal  by  residence : " 

Reg.  V.  Inhabitants  ofEl/v€t,  2  £11.  &  EU.  266 ; 
Reg.  T.   The  Ouardtane   of  the  Abingdon    Union, 
22  L.  T.  £ep.  N.  S.  608  ;  89  L.  J.  153,  M.  0. 

A  settlement  can  be  acquired  by  a  child  under 

sixteen  years  of  age  by  residence  apart  from  its 

parents  : 

Reg.  v.  Chuardiane  ofLeede  Union,  4  Q.  B.  Div.  323 ; 
Wolstanton  and  Bwrelem  Union  y.  Northwich  Union, 

46  L.  T.  Bep.  N.  S.  528 ; 
The  Guardians  ^  Holhom  Union  v.  The  Guardians 

of  Chertsey    Union,  52  L.   T.  Bep.  N.    8.  102 ; 

14  Q.  B.  Div.  289 ;  15  Q.  B.  Div.  76 ; 
The  Guardians  of  the  BaUord  Union  v.  The  Overseers 

of  Manchester,  48  L.  T.  Bep.  N.  S.  119;  10  Q.  B. 

Div.  172. 

A  wife  is  in  the  same  position  as  a  child,  as 
regards  the  acquisition  of  a  status  of  irremova- 
biUty.  Formerly  a  status  of  irremovability  was 
acquired  by  a  pauper  by  five  years*  residence,  and 
a  period  of  residence  before  the  age  of  sixteen 
may  be  added  to  residence  after  that  age,  so  as  to 
render  him  irremovable : 

Reg.  V.   The  Inhabitants  of  Gloisop,  17  L.  J.  171, 
M.  C. 

AU  that  is  necessary  to  confer  the  status  is  actual 

residence : 

Reg.  V.  The  Inhabitants  of  8t.  Chorge*8-in-the'East, 
&  L.  T.  Bep.  N.  8.  440 ;  L.  Bep.  5  Q.  B.  364. 

Por  these  reasons  it  is  submitted  that  there  is 
nothing  to  prevent  the  pauper  in  this  case  from 
having  acquired  a  status  of  irremovability  and  a 
settlement  in  the  parish  of  St.  Mary,  Lambeth. 
The  cases  of  Beg.  v.  The  Inhabitante  of  Combs 
(5  Ei.  &  Bl.  892),  Blachwell  v.  England  (8  E  &  B. 
641),  and  Bex.  v.  North  Gurry  (4  B.  &  C.  953)  were 
also  referred  to. 

Tindal  Atkinson  for  the  respondents. — The  rule 
as  to  the  acquisition  of  a  settlement  is  different 
according  as  the  pauper  child  in  (^^nestion  is 
legitimate  or  illegitimate,  and  a  legitimate  or 
unemancipated  child  cannot  acquire  a  separate 
settlement.  The  distinction  was  clearlv  drawn  in 
the  case  of  The  SMord  Union  v.  Tlie  Overseers  of 
Manchester  (4S  L.  T.  Rep.  N.  S.  119  ;  10  Q.  B.  Div. 
172),  where  Hawkins,  J.  in  his  judgment  says 
that,  "  in  our  opinion  the  authorities  cited  have 
no  applicability  to  the  present  case,  for  those 
authorities  had  reference  to  legitimate  children, 
whilst  we  are  dealing  with  an  illegitimate  pauper 
of  full  age  .  .  .  .  8o  long  as  a  legitimate 
child  remains  an  unemancipated  member  of  its 
father's  family,  no  matter  wnat  its  age  may  be,  it 
follows  and  takes  in  law  its  father's  settlement ; 
it  gains  no  independent  status  by  reason  of  any 
residence  in  a  parish  so  long  as  such  residence  is 
merely  as  a  member  of  its  father's  family :" 

Reg.  V.  Much  Cowame,  2  B.  ft  Ad.  861 ; 
Reg.  V.  8t.  Mary  Arches,  Esceter,  5  L.  T.  Bep.  N.  S. 
687;  81L.J.77,M.C, 


On  the  authority  of  those  cases,  it  is  submitted 
that  the  pauper  has  acquired  no  separate  statos 
of  irremovability  for  himself.  The  case  of  Beg.  v. 
The  Inhabitants  of  Gloesop  (17  L.  J.  171,  M.  C.) 
does  not  apply,  because  here  there  is  no  residnnce 
before  the  age  of  sixteen  to  coalesce  with  resi- 
dence after  that  age,  because  the  residence  in  each 
of  the  three  years  must  have  been  such  as  would 
have  created  a  status  of  irremovability,  and  % 
legitimate  and  unemancipated  child  under  six- 
teen years  of  age  cannot  acquire  such  status : 

The  Guardians  of  e  Dorchester  Union  v.  Tks 
Guardians  of  The  Weymouth  Union  16  Q.  B. 
Div.  31. 

On  the    question  of  derivative  settlement,  the 

authorities    are    absolately    conclusive.    If   the 

pauper  is  above  the  age  of  sixteen  at  the  time  of 

adjudication,  he  cannot  take  the  settlement  of  his 

father ;  this  is  clearly  enacted  by  sect.  35  of  the 

Act  of  1876 : 

The  Guardians  of  the  Edmonton  Union  v.  Tks 
Guardians  of  8t.  Mary,  Islington,  53  L.  T.  Bep. 
N.  S.  827 ;  15  Q.  B.  Div.  95  &  SSd. 

Therefore  it  is  submitted  that  the  order  of  the 
justices  was  right,  and  that  the  legal  settlement 
of  the  pauper  is  in  the  parish  of  St.  Pancras,  that 
is,  the  Dlace  of  his  birth. 

Glen  in  reply. — ^If  the  pauper  in  this  case  does 
not  come  within  the  terms  of  sect.  34  of  the  Act, 
it  is  submitted  that,  at  any  rate,  he  has  derived  a 
settlement  in  the  parish  of  St.  Mary,  Lamlieth, 
from  his  father  witnin  the  meaning  of  sect.  35 : 

Reg.  V.  2716  Guardians  of  the  Bridgnorth  Unum, 
48  L.  T.  Bep.  N.  S.  600 ;  11  Q.  B.  Div.  314. 

Denman,  J. — These  enactments  are  extremely 
puzzling,  and  it  is  impossible  to  give  any  decision 
upon  them  with  great  confidence,  more  especially 
as  there  certainly  are    expressions  in  tne  last 
two  cases  on  the  subject  decided  by  the  Conrt 
of   Appeal    which  seem  to   be   difiicult  to   re- 
concile;  but,  upon  the  whole,  putting  the  best 
construction  I  can  on  these  two  sections,  I  think 
that  the  result  of  them  is  this :  Sect.  34  of  the  Act 
of  1876  provides  that,  "  where  any  person  shall 
have  resided  for  the  term  of  three  years  in  any 
pansh,  in  such  manner  and  under  such  circum- 
stances  in  each  of  such  years  as  would  in  accord- 
ance with  the  several   statutes  in  that    behalf 
render  him  irremovable,  he  shall  be  deemed  to  be 
settled  therein  until  he  shall  acquire  a  settlement 
in  some  other  parish  bv  a  like  residence  or  other- 
wise."   Then  there  follows  a  proviso :  "  Provided 
that  an  order  of  removal  in  respect  of  a  settle- 
ment acquired  under  this  section  shall  not  be 
made  upon  the  evidence  of   the  person  to   he 
removed,    without    such    corroboration   as    the 
justices  or  court    think    suflScient."    Now,  thaX 
section  appears  to  me,  applied  to  the  facts  of  the 
present  case,  to  have  conferred  upon  the  father 
of  the  pauper,  whose  settlement  is  here  in  qnefition, 
a  status  of  irremovability,  which  status  of  irre- 
movability, by  the  terms  of  this  very  section, 
makes  him  a  person  who  is  to  be  deemed  to  be 
settled  in  that  parish  until  he  acquires  a  settle- 
ment in  some  other  parish  by  like  residence  or 
otherwise,  and  the  facts  of  the  case  preclnde  the 
supposition  that  that  person  had  acquired  any 
other  settlement.    Therefore,  I  think  that,  so  bar 
as  the  father  of  the  pauper  is  concerned,  he  was  a 
person  who  came  within  the  meaning  of  sect.  34^ 
and  who  had  acquired  a  settlement  in  the  parish  of 
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ISt.  ICary,  Lambefch,  which  is  here  the  place  relied 
upon  by  the  appellantR  as  the  place  of  settlement 
oi  the  pauper.  Then  we  come  to  sect.  85  of  the 
Act,  whicn  has  a  negative  proviso,  to  prevent 
persons  obtaining  a  derivative  settlement  except 
nnder  certain  circamstances.  Bnt  for  those  cir- 
cumstances the  pauper  whose  settlement  is  here 
in  question  would  not  have  obtained  the  settle- 
ment of  his  parent.  The  negative  proviso  says 
that,  "  no  person  shall  be  deemed  to  nave  derived 
a  settlement  from  any  other  person,  whether  by 
parentage,  estate,  or  otherwise,  except  in  the  case 
of  a  wife  from  her  husband,  and  in  the  case  of  a 
child  under  the  age  of  sixteen.'*  Now,  stopping 
there  for  a  moment,  as  long  as  the  pauper  in  this 
case  was  a  child  under  the  age  of  sixteen  down  to 
the  time  when  he  attained  that  age,  he  was  a 
person  who  would  have  had  the  settlement  which 
lis  father  had.  That  is  not  disputable ;  he 
would  clearly  have  had  the  settlement  of  his 
father.  We  now  come  to  the  other  words  of  the 
section,  and  they  certainly  do  create  very  con- 
siderable difficulty.  The  section  goes  on  to  say 
''which  child  shall  take  the  settlement  of  its 
father  or  of  its  widowed  mother,  as  the  case  may 
be,  up  to  that  age."  Well  now,  the  words  "  up  to 
that  age  "  look  as  though  they  were  in  the  hrst 
instance  intended  to  apply  only  to  the  case  of  a 
child  in  whose  case  the  question  arises  up  to  the 
age  of  sixteen,  and  that  is  a  view  which  obviously 
has  impressed  itself  on  the  minds  of  some  of  the 
learned  judges  who  have  had  the  matter  before 
them.  But  then  follow  these  words,  *'  and  shall 
retain  the  settlement  so  taken  until  it  shall 
acquire  another."  How  can  we  put  any  con- 
struction upon  those  words  except  the  construction 
which  in  this  particular  case  makes  the  pauper  a 
person  who  has  the  settlement  which,  before  he 
attained  the  age  of  sixteen,  was  the  settlement  of 
the  father  ?  Now,  he  has,  in  point  of  fact,  gone 
on  residing  in  the  parish  in  which  his  father 
resided,  and  that  does  raise  a  question  whether 
the  two  periods  of  residence  can  be  put  together, 
and  I  think  the  cases  cited  by  Mr.  Glen  do 
warrant  us  in  saying  that  there  is  nothing  in  the 
current  of  decisions  upon  these  matters  which 
will  prevent  us  from  holding  that  the  pauper 
hiniself,  putting  these  two  periods  together, 
might  come  within  sect.  34  of  tne  Act.  But  I  do 
not  think  it  necessary  to  decide  this  case  solely 
on  that  ground,  or  on  that  ground  at  all,  because 
lam  of  opinion  that  these  subsequent  words  '*  and 
shall  retain  the  settlement  so  taken  until  it  shall 
acquire  another,"  do  necessarily  compel  us  to  hold 
that  where  the  parent  has  obtained  a  settlement, 
which,  if  the  question  arose  when  the  child  was 
under  sixteen,  would  be  the  settlement  of  the 
child,  in  such  a  case,  the  child  is  to  retain  the 
settlement  of  the  father  and  not  to  go  back  to  its 
bbth  settlement ;  it  is  to  retain  that  settlement 
until  it  acquires  another.  What  the  object  of  the 
Legislature  may  have  been  is  certainly  only  a 
matter  of  speculation,  but  it  may  have  been  this, 
that  it  is  better  and  more  reasonable  that  paupers 
should  have  their  settlements  in  the  place  where 
their  parents  had  a  tangible  and  substantial  period 
of  residence  when  they  were  children  up  to  the 
age  of  sixteen,  and  that  they  should  retain  that 
settlement  which  was  the  settlement  of  their 
parents,  rather  than  that  they  should  in  every 
case  go  back  to  the  only  alternative  settlement, 
namely,  the  place  of  their  birth,  and  that  they 


should  retain  that  settlement  until  they  should 
acquire  another  for  themselves.  It  appears  to 
me  that  this  is  a  rational  construction  to  pnt 
upon  the  Act,  and  it  is  obviously  the  one  which 
was  put  upon  it  by  the  court  in  the  case  of  Beg. 
V.  The  ChJMrdiane  of  the  Bridgnorth  Union  (« 
L.  T.  Rep.  N.  S.  600 ;  11  Q.  B.  Div.  314),  which  is  a 
decision  cited  and  relied  upon  by  Mr.  Glen  on  behalf 
of  the  appellants.  I  think,  upon  the  whole,  that 
we  should  be  disregarding  the  effect  of  that 
decision  if  we  were  to  hold  otherwise  than  that 
the  pauper  in  this  case  in  fact  gained  a  derivative 
settlement  from  his  father  in  the  parish  of  St. 
Mary,  Lambeth.  I  think,  therefore,  that  this 
appeal  ought  to  succeed. 

Mathew,  J. — I  am  of  the  same  opinion.  I  do 
not  understand  it  to  be  disputed,  or  that  it  could 
bo  disputed,  that  if  this  question  had  arisen  before 
the  child  had  reached  the  age  of  sixteen,  its 
settlement  would  have  been  determined  by  the 
settlement  of  its  parent.  But  it  is  argued  by  Mr. 
Tindal  Atkinson  that  a  totally  different  state  of 
things  arises  the  moment  the  child  passes  the  age 
of  sixteen,  and  that  the  meaning  of  the  Divided 
Parishes  Act  1876,  is  that  whereas  the  settlement 
of  the  pauper  on  the  last  day  of  the  sixteenth  year 
of  his  age  would  be  the  settlement  of  his 
father,  on  the  first  day  of  the  seventeenth  year 
it  would  be  the  place  of  his  birth.  I  cannot 
see  any  reason  for  legislation  to  that  effect. 
It  appears  to  me,  on  looking  at  the  language  in 
the  latter  part  of  the  section,  that  such  cannot 
have  been  tne  intention  of  the  Legislature,  because, 
in  the  first  case  put,  where  the  settlement  is 
inquired  into  before  the  a^e  of  sixteen  is  arrived 
at,  the  then  settlement  is  to  be  retained  sub- 
sequently. Why  should  not  the  same  consequence 
follow  when  dealing  with  the  settlement  where 
the  pauper  is  above  the  age  of  sixteen?  The 
settlement  once  acquired  before  the  age  of  sixteen 
is,  under  the  language  of  the  Act  of  Parliament, 
to  be  retained  iintil  another  settlement  is  acquired. 
It  seems  to  me  that  this  is  the  meaning  of  the 
judgment  delivered  by  the  Master  of  the  Bolls  in 
the  case  of  Beg.  v.  The  Chiardiane  of  the  Bridg- 
north  Union  {uoi  sup.).  That  judgment  I  under- 
stand to  have  been  assented  to  by  both  the  other 
Lords  Justices,  and  we  are  bound  by  their 
decision,  and  we  shall  therefore  follow  it.  That 
is  apparently  the  best  interpretation  which  can 
be  put  upon  the  statute,  which  is  one  which  is  by 
no  means  free  of  difficulty.  Therefore  we  hold 
that  the  settlement  of  the  pauper  is  in  the  parish 
of  St.  Mary,  Lambeth,  and  consequently  this 
appeal  must  be  allowed  and  the  order  of  the 
justices  qn«hed.  ^^^^  ^^j^^ 

Solicitor  for  the  appellants,  /.  Besoworthy. 

Solicitors  for  the  respondents,  G.  F.  Hudao^^j 
Matthews  and  Co.,  for  Bailey,  Crass,  and  Bamard, 
Norwich. 
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Monday,  Feb.  28, 1887. 

(Before  Day  and  Wills,  JJ.) 

The  Guardians  op  the  Pooe  of  the  Kikgsbeidge 
Union  (apps.)  v.  Churcuvabdens  and  Over- 
seers OP  East  Stonehotjse  (resp8.).(a) 

Poor  law — Divided  Parishes  Act  1876 — Settlement 
—  Widow — Children  under  siosteen — Birth  settle' 
ment  of  mother — Derivative  settlement — 39  Sf  40 
Vict.  c.  61,  s,  35. 

Upon  appeal  against  an  order  for  the  removal  of  a 
tcidow  and  her  children  under  sixteen,  it  appeared 
that  the  widoto  had  acquired  no  settlement  since 
the  death  of  her  husband.  Her  husband  was 
bom  within  the  appellant  union,  and  had 
acquired  no  other  settlement.  The  widow  was 
not  bom  either  in  the  appellant  union  or  respon- 
dent  pa/rish. 

Held,  that,  the  word  "  wife  "  in  39  ^  40  Vict.  c.  61. 
s.  35,  did  not  include  "  widow,"  and  that  as 
only  a  "  wife  "  at  the  time  of  the  adjudication 
of  her  settlement  could  "  derive "  a  settlement 
from  her  husband,  the  widow  in  the  present 
case  retained  her  birth  settlement ;  and  that  the 
children  took  the  settlement  of  their  widowed 
mother,  that  is,  her  birth  settlement,  and  that  the 
order  of  removal  of  the  justices  was  bad,  and 
must  be  quashed. 

Upon  appeal  a&:ain8t  an  order  of  two  justiceB  of 
the  peace  for  the  removal  of  Elizabeth  Phillips 
«nd  three  children  from  the  parish  of  East 
Stonehouse,  in  the  county  of  Devon,  to  the 
union  of  Kingsbridge,  in  the  same  county  as  the 
place  of  their  last  legal  settlement,  the  said  order 
was  confirmed  by  the  Court  of  Quarter  Sessions 
subject  to  the  following  case  : — 

On  the  5th  of  Feb.  1886,  two  justices  of  the 
peace  for  the  county  of  Devon,  sitting  at  East 
Stonehouse  aforesaid,  did,  upon  the  complaint  of 
the  respondents,  order  that  Elizabeth  Phillips, 
aged  about  forty-nine  years,  a  widow,  Bichard 
Henry  Phillips,  aged  over  seven,  and  Charles 
Sydney  Phillips,  aged  about  three,  all  being  poor 
persons  then  chargeable  to  the  respondents' 
parish,  should  be  removed  to  the  appellants' 
union. 

The  pauper,  Elizabeth  Phillips,  formerly  Steel, 
was  bom  in  the  parish  of  Falmouth,  in  the  county 
of  Cornwall,  and  was  married  to  Samuel  Phillips 
on  the  15th  of  June  1878.  The  children  in  question, 
viz.,  Bichard  Henry  and  Charles  Sydney,  were 
the  issue  of  that  marriage. 

The  said  Samuel  Phillips  was  born  in  a  parish 
within  the  appellants'  union,  and  acquired  no  later 
settlement. 

Samuel  Phillips  died  on  the  1st  of  Jan.  1885, 
when  the  said  paupers  became  chargeable  to  the 
respondents'  parish,  and  remained  so  up  to  the 
time  of  the  making  of  the  said  order  of  justices 
mentioned  in  paragraph  1. 

On  the  hearing  of  tne  appeal  it  was  contended 
on  behalf    of  the  responaents    that    the    three 

faupers  took  the  settlement  of  the  said  Samuel 
*hillips,  deceased.  For  the  appellants  it  was 
argued  that  Elizabeth  Phillips  was  not  then 
a  wife  but  a  widow,  and  unless  it  could  be 
shown  that  her  settlement  had  been  adjudicated 
upon  in  her  husband's  lifetime,  she  did  not  derive 
her  settlement  from  her  husband,  but  retained  her 

(a)  Reported  by  W.  P.  Evebslbt,  E«q.,  BanisterHit-Law. 


birth  settlement,  and  that  her  children  took  the 
settlement  of  their  widowed  mother. 

The  Court  of  Quarter  Sessions  made  an  order 
confirming  the  order  of  removal  subject  to  a 
special  case. 

The  question  for  the  opinion  of  the  court  was 
whether  this  order  of  quarter  sessions  was  right. 

If  the  court  was  of  opinion  that  the  said  three 
paupers  were  all  settled  in  the  apnellants'  union, 
then  the  said  orders  of  removal  and  Quarter 
sessions  are  to  stand,  but  if  the  court  shall  be  of 
opinion  tluLt  the  said  Elizabeth  Phillips,  Bichard 
Henry  Phillips,  and  Charles  Sydney  Phillips,  or 
any  or  either  of  them  were  or  was  not  so  settled 
in  appellants'  union,  then  the  said  orders  of 
removal  and  quarter  sessions  were  to  be  varied 
accordingly. 

By  39  &  40  Vict.  c.  61,  s.  35 : 

No  person  ahall  be  deemed  to  hare  deriyed  a  settle- 
ment from  any  other  person,  whether  hj  parentoge, 
estate,  or  otherwise,  except  in  the  case  of  a  wife  from 
her  hnsbaud,  and  in  the  case  of  a  child  under  the  age 
of  sixteen,  which  child  shall  take  the  settlement  of  iti 
father  or  of  its  widowed  mother  as  the  case  maj  be  ap 
to  that  age.  and  shall  retain  the  settlement  so  takieii 
nntil  it  shall  acquire  another. 

If  any  child  in  this  section  mentioned  shall  not  hare 
acquired  a  settlement  for  itself,  or  being  a  female  shall 
not  have  derived  a  settlement  hom  her  nnsband,  and  it 
cannot  be  shown  what  settlement  snoh  child  or  female 
derived  from  the  parent  without  inquiring  into  the 
derivative  settlement  of  such  parent,  such  child  or 
female  shall  be  deemed  to  be  settled  in  the  parish  in 
which  he  or  she  was  bom. 

M.  W.  McKeUar  for  the  respondent  parish.— 
The  order  of  the  justices  is  right.  The  father 
was  bom  in  the  appellants'  union,  and  that  was 
the  onl>  settlement  he  ever  had.  The  only 
exceptions  to  the  abolition  of  derivative  settle- 
ments are  made  in  the  case  of  a  wife  and  child, 
who  may  derive  a  settlement  from  the  father  or 
husband  as  the  case  may  be.  Here  the  children 
take  the  birth  settlement  of  their  father,  and 
their  mother  as  his  wife,  takes  the  same : 

The    Ouardians  of  lAvsrpool  v.  The    Oveneen  of 

Porteea,  50  L.  T.  Bep.  N.  S.  296 ;  L.  Bep.  12  Q.  R 

Div.  303. 
It  is  true  that  the  later  case  of  The  Ouardtans  of 
Maidstone  Union  v.  The  Guardians  of  Holbon^ 
Union  (L.  Bep.  17  Q.  B.  Div.  817)  decides  that  a 
"  wife  "  in  sect.  35  of  the  Divided  Parishes  Act 
1876  does  not  include  a  "widow,"  but  it  is  to 
be  observed  that  the  case  of  The  Guardians  cf 
Liverpool  v.  Tlie  Overseers  of  Portsea  {ubi  sup.) 
was  not  cited  to  the  court ;  and  the  earlier  case 
is  of  stronger  authority,  for  it  was  cited  to  and 
approved  by  the  Court  of  Appeal  in  The 
Guardians  of  the  Headington  IFnion  v.  The 
Guardians  of  St.  Olave's  Union  (50  L.  T.  Bejx 
N.  S.  444;  T..  Bep.  13  Q.  B.  Div.  293).  Where 
the  child  is  over  sixteen  another  consideration 
altogether  arises,  and  his  derivative  settlement 
cannot  be  inquired  into : 

The  Guardians  of  Edmonton  Union  v.  The  GuardioH* 

of  St.  Mary,  Ulington,  L.Bep.  15  Q.  B.  Div.  95. 

J.  Alderson  Foote  for  the  appellant  union. — ^As 
regards  the  widow  this  appeal  must  be  allowed. 
Sect.  36  of  the  Act  provides  that  no  person  shall 
bo  deemed  to  have  derived  a  settlement  except  in 
two  cases.  The  time  at  which  a  person  shall  be 
deemed  to  have  derived  a  settlement  is  the  time 
of  adjudication  upon  his  or  her  settlement.  It 
has  been  decided  that  a  child  over  sixteen  who 
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bas  not  acquired  a  settlement  for  itself  cannot 
derive  a  settlement  from  its  father ;  but  that  its 
birth  settlement  alone  can  be  looked  at : 

The  Ovardians  of  Sdmanton  Uniony,  The  Owtrdiana 
of  8t.  Mary,  Islington  {yhi  sup,). 

So  b^  analogy  it  has  been  extended  to  a  woman 
who  18  a  widow,  and  not  a  wife  at  the  time  of  the 
adjudication  upon  her  settlement : 

The  Ouardxans  of  Maidstone  Union  t.  The  Chuardians 
of  Holbom  Union  (vhi  eup,). 

The  woman  must  be  relegated  to  her  birth  settle- 
ment. The  settlement  from  her  late  husband 
would  be  a  derivative  one,  and  a  derivative  settle- 
ment cannot  be  looked  at  except  in  one  of  the 
excepted  cases.  Parentage  and  marriage  are  the 
only  two  methods  of  acquiring  a  derivative 
settlement.  In  the  last  mentioned  case  Smith,  J. 
held  that  a  derivative  settlement  could  not  be 
inquired  into  unless  the  person  from  whom  it 
was  derived  was  alive  at  the  date  of  adjudication 
upon  it,  in  other  words,  a  widow  as  distinguished 
from  a  wife  could  not  have  a  derivative  settle- 
ment from  her  husband  because  he  was  dead. 
The  widow  here,  then,  must  go  to  her  birth 
settlement;  and  her  children  will  go  with  her, 
for  under  the  same  section  they  may  take  the 
settlement  of  their  widowed  mother,  a  provision 
to  prevent  young  children  from  being  separated 
from  their  parents. 

Day,  J. — This  is  a  case  of  removal  of  a  widow 
and  her  children  to  the  appellant  union,  the 
union  in  which  her  late  husl^nd  and  the  father 
of  the  children  was  bom.  The  counsel  for  the 
union  contended  that  the  order  for  removal  was 
bad,  as  that  settlement  was  a  derivative  one,  and 
could  not  be  inquired  into,  as  a  widow  at  the 
time  of  adjudication  upon  her  settlement  was  not 
within  either  of  the  two  exceptions  in  sect.  35  of 
the  Divided  Parishes  Act  1876,  which  permit  of 
an  inquiry  into  derivative  settlements.  After 
hearing  the  whole  of  the  arguments,  I  have  come 
to  the  same  conclusion,  since  the  object  of  the 
statute  is  to  abolish  derivative  settlements,  except 
in  such  cases  where  injustice  and  hardship  would 
ensue.  I  think  the  word  '*  wife  "  in  sect.  35  does 
not  include  "  widow."  The  object  of  the  section 
was  not  to  separate  wife  from  husband  during 
marriage,  or  children  from  parents,  but  to  get  rid 
of  derivative  settlements  because  of  the  expense 
and  delay,  and  even  injustice  involved  in  the 
in()uiry.  Therefore,  when  it  becomes  necessary  to 
adjudicate  upon  the  settlement  of  (at  the  time  of 
adjudication)  a  wife  or  a  child,  a  derivative 
settlement  &om  a  husband  or  a  living  parent  is 
permissible.  But  when  we  come  to  deal  with  a 
widow  a  derivative  settlement  is  in  her  case  no 
longer  permissible,  and  if  she  has  acquired  no 
other  settlement  for  herself,  she  must  be  relegated 
to  that  of  her  birth.  In  the  present  case  her 
children  follow  her,  and  take  her  settlement.  I 
follow  the  decision  of  this  court  in  the  case  of 
The  Ottardiane  of  Maidstone  Union  v.  The 
Chiardians  of  Holbom  Union  {uhi  swp.). 

Wills,  J. — ^I  am  of  the  same  opinion.  This 
35th  section  is  no  doubt  puzzling.  When  we 
consider  what  was  decided  in  the  case  of  The 
Guardians  of  Maidstone  Union  v.  Tlie  Ouardians 
of  Holbom  Union  {uhi  aup.),  I  think  the  key  to 
the  decision  is  to  be  found  in  the  condition  or 
age  of  the  parties  at  the  time  of  adjudicating 
upon  their  settlement.    The  expression  '*  deemed 
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to  be  derived  "  would  be  equivalent  to  "  deemed 
to  be  derived  at  the  time  of  adjudication.'* 
Adopting  that  as  a  test,  no  person  who  at  the 
particular  moment  of  adjudication  was  not  a  wife 
or  a  child  under  sixteen  would  be  able  to  derive 
a  settlement  from  another.  T  think  on  con- 
sideration that  that  construction  is  on  the  whole 
right.  Where  then  a  woman  is  a  widow,  we  ai'e 
not  permitted  to  inquire  into  her  late  husband's 
settlement,  for  that  becomes  a  derivative  one; 
consequently,  if  she  has  acquired  no  fresh  settle- 
ment for  herself,  she  retains  that  of  her  birth. 
The  question  of  the  children  remains.  It  was  the 
intention  of  the  Act  to  keep  parents  and  children 
together,  and  a  provision  to  that  effect  is  inserted 
in  this  section.  If  necessary,  the  children  are  to 
take  the  settlement  of  their  widowed  mother;  in 
this  case  they  will  do  so,  for  they  will  go  with  her 
to  her  birth  settlement,  and  so  be  kept  together. 

Order  of  removal  quashed. 

Solicitors  for  the  appellants,  Harris,  FovoeU, 
and  Oooddle,  for  J.  H.  SqwMre  and  Son,  Kings- 
bridge. 

S^icitors  for  the  respondents,  Crowders  and 
Vizard,  for  JB.  B.  Bodd,  ifast  Stonehonse. 


Saturda/y,  Dec.  18, 1886. 

(Before  Denkak  and  Hawkins,  JJ.) 

HowoBTH  (app.)  V.  MiKNS  (resp.).  (a) 

Licensing — Revenue — Beer  licence — Bota/nic  beer 
'^Description  of  or  substittUe  for  beer^-4  ^  5 
WUl.  4,  c.  85,  a.  17 ;  43  4"  44  Viet.  c.  20,  s.  2 ; 
48  ^  49  Vict.  c.  51,  s.  4. 

The  (MtpeUant  sold  a  liquor  called  " botanic  beer** 
vfitnaut  having  a  retail  licence  for  the  sale  of  beer. 
It  contained  sugar,  herbs,  and  water,  biU  no  hops 
or  malt,  and  had  6  per  cent,  of  proof  spirit. 

Held,  thai  such  a  liquor  was  "  beer "  within  the 
meaning  of  sect.  4  o/48  ^  49  Vict.  c.  51,  arhd  that 
the  appellant  was  rightly  convicted. 

Case  stated  by  the  Deputy  Recorder  of  Notting- 
ham under  7  &  8  Greo.  4,  c.  53,  s.  84. 

1.  On  the  18th  Nov.  1885,  one  Aldis,  an 
officer  of  Inland  Bevenue,  purchased  from  the 
respondent,  at  his  shop  in  Nottingham,  four  half- 

Eint  bottles  of  Summers's  Botanic  Beer  for  which 
e  paid  Is.,  and  on  the  21st  Jan.  1886  one  Leab, 
an  officer  of  Inland  Bevenue,  purchased  from  the 
respondent  at  his  said  shop  twelve  half-pint 
bottles  of  Summers's  Botanic  Beer,  for  which  he 
paid  Ss.,  the  respondent  not  having  on  either 
occasion  an  excise  retail  licence  for  the  sale  of 
beer. 

2.  Such  bottles  were  labelled  "  Summers's, 
E.  Summers  Botanic  Beer,  Station-street.  Esta- 
blished 1852,  Nottingham,"  and  had  also  stamped 
in  the  glass  of  such  bottles  the  words  **  Summers's 
Celebrated  Botanic  Beer,  Nottingham." 

3.  Upon  analysis  made  on  the  28th  Nov.  of  the 
beer  in  one  of  the  bottles  so  purchased  on  the 
18th  Nov.,  it  was  found  to  be  of  1054*09  original 
gravity,  and  to  contain  5*40  per  cent,  of  proof 
spirit.  Upon  analysis  made  on  the  23rd  March 
1886  of  the  beer  in  another  of  the  bottles  so  pur- 
chased on  the  18th  Nov.,  it  was  found  to  be  of 
1052*26  original  gravity,  and  to  contain  6*0  per 

cent,  of  proof  spirit ;  upon  analysis  made  on  the 

f- 

(a;  Beported  by  Dttnlop  Hill,  Esq.,  Barrister-at-Law. 
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18tli  March  of  the  beer  in  one  of  the  bottles  pur- 
chased on  the  2lBt  Jan.,  it  was  found  to  be  of 
1052*8  original  gravity,  and  to  contain  4*3  per  cent, 
of  proof  spirit. 

4.  It  was  proved  that  the  original  gravity  of 
table  beers  was  less  than  that  of  the  above 
samples,  which  were  approximately  of  the  same 
original  gravity  as  London  porter,  that  the 
quantity  of  proof  spirit  found  in  beer  varies  from 
2  to  12  per  cent,  in^ass's  pale  ale  reaching  12  per 
cent.,  in  ordinary  table  beers  ranging  from  2  to  8 
per  cent. 

5.  Summers's  Botanic  Beer  contains  a  large 
quantity  of  saccharine  matter  flavoured  with  four 
Kinds  of  herbs,  and  is  in  a  state  of  active  fermenta- 
tion from  the  presence  of  yeast.  It  has  the  colour 
of  beer,  and  by  a  witness  who  had  tasted  it  and 
whose  evidence  was  uncontradicted,  it  was  said  to 
have  the  taste  and  flavour  of  a  beer. 

6.  The  ordinary  process  of  brewing  from  malt 
and  hops  consists  in  extracting  the  saccharine 
matter  from  the  malt  and  then  boiling  this 
infusion  with  hops,  which  are  added  for  the  pur- 
pose of  flavouring  and  preservation.  After  cool- 
ing to  about  60*  Farenheit,  the  liquor  is  run  into 
fermenting  vessels,  where  yeast  is  added  to  cause 
fermentation,  and  so  convert  a  portion  of  the 
saccharine  matter  into  alcohol. 

7.  The  process  of  manu&cturing  this  botanic 
beer  is  to  place  421b.  of  herbs  in  a  tub  and  pour 
150  gallons  of  boiling  water  upon  them,  and  leave 
them  to  soak  for  a  day  or  so,  subsequently  to 
pour  the  decoction  into  a  copper  containmg  1821b. 
of  sugar,  and  boil  it  for  twenty  minutes,  and  after- 
wards to  add  31b.  of  yeast  and  run  the  liquor  into 
fermenting  coolers  and  casks  and  then  bottle  it 
off  for  sale,  no  malt  or  hops  being  used  in  its 
composition. 

8.  The  botanic  beer  is  made  without  either 
malt  or  hops,  and  beer  in  the  popular  acceptation 
of  the  term  has  not  unfrequently  of  late  years 
been  made  in  the  United  Kingdom  without  either 
malt  or  hops,  the  use  of  sugar  as  a  substitute  for 
malt  having  been  allowed  from  1847  to  1880,  after 
which  latter  date  any  substitute  for  malt  might 
be  used,  and  quassia  and  any  other  substitute 
for  hops  having  been  allowed  to  be  used  since 
1862. 

9.  Spruce  beer  is  made  without  either  malt  or 
hops,  and  the  process  of  manufacture  of  spruce 
beer  is  the  same  as  that  of  botanic  beer,  with  the 
exception  that  spruce  tops,  or  extract  of  spruce, 
are  used  for  flavouring  instead  of  herbs. 

10.  Ordinary  ginger  beer  brewed  with  yeast 
and  sugar  and  sold  at  a  halfpenny  or  a  penny  per 
bottle  has  been  known  to  attain  by  process  of 
fermentation  to  as  much  as  8  per  cent,  of  proof 
spirit. 

11.  This  botanic  beer  was  the  same  in  manu- 
facture and  alcoholic  strength,  and  was  admitted 
to  be  to  all  intents  and  purposes  the  same  article 
as  the  liquor  bearing  the  same  name  which 
formed  the  subject  of  the  case  of  Leah  v.  Minns, 
reported  in  47  J.  P.  199. 

12.  The  justices  who  heard  the  said  information 
determined  that  the  respondent  was  not  guilty  of 
the  offences  charged  against  him. 

13.  It  was  contended  on  behalf  of  the  appellant 
that  upon  the  facts  proved  Summers's  Botanic 
Beer  was  beer  within  the  meaning  of  the  Acts 
relating  to  excise  licences  for  the  sale  of  beer  as 
interpreted  and  extended  by  43  &  44  Yict,  c.  20, 


B.  2,  and  by  48  &  49  Yict.  c.  51,  s.  4,  and  that  tLe 
respondent  required  an  excise  licence  for  the  safe 
of  it  by  retail  not  to  be  drunk  or  consumed  upon 
the  house  and  premises,  where  sold  under  the  pro- 
visions of  the  said  Acts,  and  had  by  reason  of  not 
having  such  licence  become  liable  upon  each  of  the 
said  informations  to  the  penalty  of  lOL  imposed 
by  sect.  17  of  the  Act  4  &  5  Will.  4,  c.  85. 

14.  It  was  contended  on  behalf  of  the  respon- 
dent that  the  article  was  not  beer  within  the 
meaning  of  those  Acts,  and  that  therefore  no 
licence  was  required  for  its  sale  by  the  respon- 
dent. The  respondent  further  contended  that  the 
case  of  Leah  v.  Minns  decided  that  SnmmeErs's 
Botanic  Beer  was  not  any  description  of  beer 
within  the  meaning  of  the  interpretation  clause 
of  the  Inland  Revenue  Act  of  1880,  and  that  I 
was  bound  by  such  case,  inasmuch  as,  according  to 
the  respondent's  argument,  the  Inland  Bevenae 
Act  of  1885  had  given  no  such  new  definition  of 
"  beer  "  as  would  include  the  liquor  in  question. 

15.  I  was  of  opinion  that  Summers's  Botanic 
Beer  was  beer,  and  as  such  came  within  the  pro- 
visions of'  the  above-mentioned  Acts.  If  the 
court  should  be  of  opinion  that  I  was  right  the 
convictions  and  orders  allowing  the  appeals  &re 
to  stand.  If  the  court  should  be  of  opinion  that 
I  was  wrong,  then  the  appeals  are  to  be  dismissed 
with  lOZ.  costs  to  the  respondent. — ^M.  C.  Bus- 
yard,  Q.C. 

Sect.  17  of  4  it  5  Will.  4,  o.  85,  imposes  a 
penalty  of  10^  upon  every  person  who  snail  sdl 
beer,  cider,  and  perry  by  retail  not  to  be  drank 
or  consumed  on  the  premises  without  having  an 
excise  retail  licence  in  force  authorising  him  to  do 
so. 

By  43  &  44  Yict.  c.  20,  s.  2,  beer  includes  all 

Sorter,  spruce  beer,  and  black  beer,  and  any  other 
escription  of  beer. 

Sect.  4  of  48  &  49  Vict.  c.  51,  provides  that 
the  term  beer  in  the  Inland  Bevenue  Act  1880 
shall  be  construed  to  extend  to  any  liquor  whidi 
is  made  or  sold  as  a  description  of  beer,  or  as  a 
substitute  for  beer,  and  which  on  analysis  of  a 
sample  thereof  at  any  time  shall  be  found  to  con- 
tain more  than  the  per  centum  of  proof  spirit. 

Alfred  Young  for  the  appellant. — ^It  was  never 
contemplated  by  the  Legislature  that  botanic  beer 
should  oe  subject  to  duty  under  the  Revenue  Act. 
I  rely  on  the  case  of  Leah  v.  Minns  (47  J.  P. 
198),  where  Pollock  and  Huddleston,  BB.  hdd 
that  this  particular  beer  was  not  beer  within 
the  meaning  of  4  &  5  Will.  4,  c.  85,  and  the  4S 
&  44  Vict.  c.  20,  s.  3.  It  has  not  been  found 
that  it  is  a  "  substitute  for  beer,"  and  therefore 
the  extended  meaning  pointed  out  in  the  Act  of 
1885  does  not  apply. 

Sir  B.  E.  Webster,  A.-G.,  Sir  E,  Clarke,  S.-G., 
J.  H.  Etherington  Smiih,  and  E,  W.  OarreH  for  the 
Crown. 

Denman,  J. — It  is  unnecessary,  I  think,  to  go 
into  all  the  statutes  that  have  from  time  to  time 
been  passed  as  to  what  is  and  what  is  not  beer. 
It  is  sufficient  to  allude  only  to  the  Acts  of  1880 
and  1885.  The  former  has  the  following  defini- 
tion of  beer,  viz.,  "  boer  includes  ale,  porter, 
spruce  beer,  and  black  beer,  and  any  description 
of  beer."  Now  this  very  article  which  is  now  in 
dispute,  Summers's  Botanic  Beer,  berame  ihe 
subject  of  a  case  under  that  statute,  and  Pollock 
and  Huddleston,  BB.,  who  heard  that  cnse,  hdd 
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that  this  article  was  not  within  the  definition. 
Then  came  the  48  &  49  Vict.  c.  51,  which  contains 
a  fresh  definition  of  beer,  and  it  appears  to  me, 
when  that  definition  is  read,  it  is  impossible  to 
•escape  from  the  conclusion  that  what  the  Legis- 
lature there  intended,  and  what  they  have  effected, 
was  to  remedy  the  defect  of  Leah  y.  Minns,  which 
held  that  this  article  was  not  a  description  of 
beer  liable  to  be  dealt  with  by  the  excise,  and 
they  use  fresh  words  with  the  very  intention,  as 
it  seems  to  me,  of  including  it,  because  what  they 
say  is  that  "  beer  in  that  Act  shall  be  construed 
to  extend  to  any  liquor  which  is  sold  as  a  descrip- 
tion of  beer,  and  which  on  analysis  of  a  sample 
thereof  shall  be  found  to  contain  more  than  2  per 
cent,  of  proof  spirit.  Now,  what  is  the  meaning  of 
those  words  ?  It  appears  to  me  it  is,  you  shall 
not  sell  anything  calhng  it  a  kind  of  b^r  which 
shall  have  in  it  more  than  a  certain  amount  of 
proof  spirit,  without  being  liable  to  pay  and  to 
be  dealt  with  by  the  Excise  exactly  as  if  it  was 
beer  made  of  malt  and  hops,  or  any  other  beer. 
That  appears  to  me  to  be  the  plain  intention  of 
the  Legislature.  The  words  "  sold  as  a  description 
of  beer "  seem  to  me  to  mean  sold  as  beer  with 
any  epithet  describing  it,  and  *'  botanic  "  is  an 
epithet  describing  it,  so  that  it  is  sold  as  a 
•description  of  beer.  There  is  no  way  of  con- 
struing the  clause  consistently  with  the  ordinary 
use  of  the  English  language,  which  would  not 
include  this  beer.  With  regard  to  the  doubts 
which  may  exist  as  to  whether  or  not  Leah 
T.  Minnt  was  rightly  decided  upon  the  former 
statute,  or  how  far  the  words  there  used  would 
have    covered    any  particular    article,    or    any 

ricular  liquor,  I  think  we  have  nothing  to 
vith  them  now,  except  so  far  as  the  decision 
in  that  case  enables  us  to  see  what  the  Legis- 
lature were  dealing  with  in  this  particular 
section.  I  think  the  object  of  the  Legislature 
was  to  get  rid  of  the  doubt  which  was  raised  by 
that  case,  or  even  of  the  decision  of  that  case, 
assuming  it  to  be  not  doubtful,  and  to  include 
this  very  thing  which  was  then  in  question  and 
which  tnen  escaped. 

Hawkins,  J. — I  am  of  the  same  opinion.  The 
question  here  is  whether  or  not  the  present  appel- 
lant is  liable  to  pay  for  an  excise  licence  as  for 
the  sale  of  beer.  Under  the  Act  of  1880,  if  the 
•decision  of  Leah  v.  Minns  is  correct,  as  to  which  I 
have  much  doubt,  it  has  been  held  that  selling 
botanic  beer  would  not  make  him  so  liable.  The 
Legislature  thought  fit  however,  in  the  year  1885, 
that  decision  having  taken  place  in  1833,  to 
pass  this  enactment:  "The  term  beer  in  the 
Inbnd  Revenue  Act  1880  shall  be  construed  to 
extend  to  any  liquor  which  is  made  or  sold  as  a 
description  of  beer  or  as  a  substitute  for  beer,  and 
which  on  analysis  of  a  sample  thereof  at  any  time, 
^hall  be  found  to  contain  more  than  2  per  cent,  of 
proof  spirit."  But  it  is  said  that  botanic  beer, 
which  on  analysis  is  found  to  contain  more  than 
2  per  cent,  of  proof  spirit,  does  not  come  within 
the  meaning  of  the  Act.  I  must  say  I  think  it 
does.  It  is  a  liquor  which  is  undoubtedly  made 
and  sold  and  described  as  beer,  therefore  it  is  sold 
as  a  description  of  beer,  or  at  all  events,  if  it  is 
not  so,  it  must  be  sold  as  a  substitute  for  boer, 
and  I  cannot  see  how  there  can  be  a  doubt  about 
it.  Looking  at  paragraph  5  of  the  case  I  find 
this  description  of  the  liquor :  It  has  the  colour 
'Of  beer,  and  by  a  witness  who  tasted  it,  and  whose 


evidence  was  uncontradicted,  it  was  said  to  havo 
the  taste  and  flavour  of  beer.  Then  it  is  admitted 
to  be  indistinguishable  in  its  essential  ingredients 
from  spruce  beer,  which  was  found  to  be  beer 
under  the  statute  of  1880.  Upon  the  learned 
judges  holding  in  Leah  v.  Minns  that  botanic 
beer  was  not  a  beer,  the  Legislature,  in  order  to 
correct  what  seems  to  me,  if  that  decision  is  right, 
an  omission  in  the  Act  of  1880,  proceeded  to  pass 
this  4th  section  with  the  very  object  as  it  would 
seem  of  rectifying  the  omission.  I  am  of  opinion 
that  this  appeal  must  be  dismissed. 

Appeal  dismissed. 

Solicitors  for  appellant,  Aldridge,  Thorn,  and 
Morris,  for  Acton  and  Marriott,  Nottingham. 

Solicitor  for  respondent,  Solicitor  for  Inland 
Revenue. 


^yxfmt  Cmirt  of  lutoture. 


COURT   OF   APPEAL. 


Friday,  Lee.  10, 1886. 

(Before  Lord  Eshjsr,  M.B.,  Lindley  and  Lop£S» 

L.JJ.) 

ViLMONT  V.  BeNTLEY.  (o) 

Sale  of  goods — Contract  of  sale  obtained  by  false 
pretences^Gonviction  of  fraudulent  buyer — Be' 
vesting  of  property — Bond  fide  purchaser — Order 
of  restitution— 24  ^  25  Vict.  c.  "96,  s.  100. 

2?i/  24  ^  25  Vict.  c.  96,  s.  100,  "If  any  person 
guilty  of  aivy  such  .  .  .  misdemeanour  as 
is  mentioned  in  this  Act  .  .  .  {which  includes 
the  misdemeanour  of  obtaining  goods  by  false  pre- 
tences) .  .  .  sliall  be  indicted  for  such  offences 
by  or  on  belwlf  of  tlie  owner  of  tlie property  .  .  . 
and  convicted  thereof,  in  such  case  the  property 
shall  be  restored  to  the  oicner  o^'  his  representative  ; 
and  in  every  case  in  this  section  aforesaid,  the 
couH  before  whom  any  person  shaU  be  tried  for 
any  suchfeUmy  or  misdemeanour  shall  have  power 
to  award  from  time  to  tim>e  writs  of  restitution 
for  the  said  property,  or  to  order  the  restitution 
thereof  in  a  summary  manner. 

Held,  that  if  a  contract  for  the  sale  of  goods  has 
been  obtained  by  false  pretences,  and  the  owner  of 
the  goods  has  prosecuted  the  misdemeanant  to 
conviction,  the  property  in  the  goods  revests  in  the 
owner  at  the  timne  of  the  conviction,  and  he  can 
then  recover  them  from  any  person  in  whose 
possession  they  a/re,  even  tlwugh  thai  person  pu/t' 
chased  them,  bond  fide  in  market  overt  09*  loithout 
notice  of  the  fraud. 

Moyce  v.  Newington  (39  L.  T.  Bep.  N.  S.  535  ; 
4  Q.  B.  Biv.  32)  overruled. 

Judgm^rvt  of  Denman,  J.  reversed. 

This  was  an  appeal  from  a  judgment  of  Denman^ 
J.  upon  an  interpleader  issue. 

The  goods  which  were  the  subject  of  the  inter- 
pleader issue  were  sold  by  Galpin  and  Crochard, 
who  carried  on  business  at  Amiens,  in  France,  to 
one  Hodder  in  England.  The  contract  of  sale 
was  induced  by  false  pretences  on  the  part  of 
Hodder.  The  goods  having  been  sent  to  Hodder, 
he  pledged  them  to  Dobree,  who  stored  them  in 
the  shop  of  one  Starbuck,  in  the  city  of  London. 

la)  Beported  by  A.  A.  Hopkins,  E^q.,  BarriAtoc-ftt-lAw. 
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While  they  were  exposed  for  sale  in  the  shop  of 
Starhuck  the  defenaant  Bentley  purchased  them, 
and  Starbuck  was  instructed  oj  Dobree  to  old 
them  to  the  defendant's  order. 

The  fraud  having  been  discoyered,  Hodder  was 
indicted  and  convicted  for  having  obtained  the 
goods  by  false  pretences,  but  an  application 
made  at  his  trial  for  an  order  for  the  restitu- 
tion of  the  goods  to  Galpin  and  Crochard  was 
refused. 

The  plaintiff  Yilmont,  as  trustee  in  the  liqui- 
dation of  Galpin  and  Crochard,  claimed  the  goods 
from  StarbucK,  who  interpleaded,  and  thereupon 
the  issue  was  directed  to  try  the  right  to  the 
goods. 

The  issue  was  tried  by  Denman,  J.  without  a 
jury  and  jud^ent  was  given  for  the  defendant, 
the  learned  judge  holding,  on  the  authority  of 
Mayee  v.  Newington  (39  L.  T.  Rep.  N.  S.  535; 
4  Q.  B.  Div.  32),  that  in  a  case  of  obtaining  goods 
by  false  pretences  the  property  in  them  does  not 
revest  in  the  owner,  under  24  &  25  Yict.  c.  96, 
8. 100,  upon  his  prosecuting  the  misdemeanant  to 
conviction,  as  against  a  bond  Jlde  purchaser  for 
value  without  notice  of  the  fraud. 

The  plaintiff  appealed. 

By  21  Hen.  8,  c.  11 :  "  If  any  felon  hereafter  do 
rob  or  take  away  any  money,  goods,  or  chattels 
from  any  of  the  king's  subjects,  from  their  person 
or  otherwise,  within  this  realm,  and  thereof  the 
said  felon  or  felons  be  indicted  and  after  arraigned 
of  the  same  felony  and  found  guilty  thereof,  the 
party  so  robbed  or  owner  shall  oe  restored  to  his 
said  money,  goods  and  chattels  ; "  and  the  justices 
before  whom  the  felon  is  found  guilty  may  "  award 
writs  of  restitution  for  the  said  money,  goods, 
and  chattels  in  like  manner  as  though  any  such 
felon  were  attainted  at  the  suit  of  the  party  in 
appeal." 

By  24  &  25  Vict.  c.  96,  s.  100 : 

If  an  J  person  ffnilty  of  any  suoh  felony  or  miademeanour 
as  is  mentioned  in  this  Act,  in  stealing,  taking,  ob- 
taining, extorting,  embezzling,  converting,  or  disposing 
of,  or  in  knowingly  receiving  any  chattel,  money, 
valuable  secnril^,  or  other  property  whatsoever,  shjul 
be  indicted  for  snch  oifence,  by  or  on  the  behalf  of  the 
owner  of  the  property,  or  his  executor,  or  administrator, 
and  convicted  thereof,  in  such  case  the  propertv  shall  be 
restored  to  the  owner  or  his  representative ;  and  in  every 
case  in  this  section  aforesaid,  the  court  before  whom 
any  person  shall  be  tried  for  any  such  felony  or  mis- 
demeanour shall  have  power  to  award  from  time  to  time 
writ-s  of  restitution  for  the  said  property,  or  to  order  the 
restitution  thereof  in  a  summary  manner :  provided  that 
if  it  shall  appear  before  any  award  or  order  made  that 
any  valuable  security  shall  have  been  bond  fide  paid  or 
discharged  by  some  person  or  body  corporate  liable  to 
the  payment  thereof,  or,  being  a  negotiable  instrument, 
shall  have  been  hon&fiAe  taken  or  received  by  transfer 
or  delivery,  by  some  person  or  body  corporate,  for  a 
just  and  valuable  considenltion,  without  any  notice  or 
without  any  reasonable  cause  to  suspect  that  the  same 
had  by  any  felony  or  misdemeanour  been  stolen,  taken, 
obtained,  extorted,  embezzled,  converted,  or  disposed 
of,  in  such  case  the  court  shall  not  award  or  order  the 
restitution  of  such  security. 

Arhuthnot  and  Charles  Matthews  for  the  plain- 
tiff.— ^The  judgment  of  Denman,  J.  was  founded 
upon  the  case  of  Moyce  y.  Newinigton  (39  L.  T.  Rep. 
N.  S.  535 ;  4  Q.  B.  Div.  32),  which  no  doubt  sup- 
ports his  judgment,  but  which  was  wrongly 
decided.  That  case  is  in  opposition  to  the  prin- 
ciples laid  down  in  former  decisions.  Hortoood  v. 
Smith  (2  T.  R.  750)  and  Scattergood  v.  Sylvester 
(15  Q.  B.  506)  were  decisions  upon  the  statute 


21  Hen.  8,  c.  11,  but  those  cases  decided  that  the 
property  in  the  goods  stolen  revested  in  the 
original  owner  as  against  an  innocent  parchaser 
in  market  overt.  At  the  time  of  Scattergood  r, 
Sylvester  that  law  was  so  certain  that  the  only 
contest  was  whether  the  obtaining  of  an  order 
of  restitution  was  a  condition  precedent  to  the 
recovery  of  the  goods  : 

Parker  v.  Patrick,  5  T.  B.  175  ; 
Peer  v.  Humphrey,  2  A.  &  E.  495 ;  2  Inst.  714 ; 
Walker  v.  MaHhews,  46  L.  T.   Bep.  N.   S.  915; 
8  Q.  B.  Div.  109. 

The  latter  statute,  24  &  25  Vict.  c.  96,  s.  100, 
ought  to  be  construed  the  same  waj[.  Moreover, 
it  has  been  construed  the  same  way  in  the  case  of 
Litidsay  v.  Cundy  (34  L.  T.  B«p.  N.  S.  314; 
1  Q.  B.  Div.  348).  The  only  explanation  of  the 
decision  in  Moyce  v.  Newington  is  that  the  learned 
judge  in  that  case  misapprehended  the  effect  of 
Hortoood  v.  Smith  {ubi  sup.)  and  of  Lindsay  v. 
Cundy  {ubi  sup.).    They  also  cited 

Reg.  V.  ataneUffe,  11  Cox  C.  C.  818 ; 
NiekUng  v.  Heaps,  21  L.  T.  Bep.  N.  8.  754. 

Lumley  Smith  Q.C.  and  0.  E,  Jones  for  the 
defendant. — The  defendant  was  a  purchaser  in 
market  overt,  he  was  also  a  purchaser  from  a 
person  who  held  them  under  a  voidable  title, 
but  whose  title  had  not  been  avoided  at  the 
time  of  the  sale.  As  such  he  is  even  in  a 
better  position  than  a  purchaser  in  market 
overt :  (Moyce  v.  Newington,  ubi  sup.)  That 
case  was  a  considered  ju({gment  of  the  Queen's 
Bench,  and  is  exactly  on  all  fours  with  the 
present  case,  and  is  directly  in  the  defendant's 
favour.  In  Lindsay  v.  Gundy  (ubi  sup.)  the  goods 
were  not  in  the  defendant's  possession,  and 
therefore  the  court  has  really  to  construe  24  &  25 
Vict.  c.  96,  s.  100  for  the  first  time.  The  reason- 
able construction  is  that  where  goods  have  be^ 
so  obtained  from  an  owner  that  the  property  in 
them  never  passed  from  him,  e.g.,  b}r  a  bare  false 
pretence,  then  he  is  to  have  the  additional  remedy 
of  an  order  of  restitution ;  but  when  the  property 
has  passed  hx)m  him,  then  he,  having  enabled  a 
fraud  to  be  committed,  is,  of  the  two  innocent 
persons,  the  one  who  ought  to  suffer  the  loss: 
{Babcock  y.  Lawson,  41  L.  T.  Rep.  N.  S.  2-5^; 
4  Q.  B.  Div.  394^  at  p.  400.) 

• 

Lord  EsHEE,  M.R. — I  think  that  this  appeal 
must  be  allowed.  The  question  depends  on  the 
construction  to  be  placed  on  the  statute  24  &  25 
Vict.  c.  96.  By  the  old  statute  of  21  Hen.  8,  c.  11, 
it  was  er. acted  that  when  goods  had  been  stolen 
and  the  thief  had  been  convicted  by  means  of 
evidence  given  by  the  owner,  then  the  owner 
should  be  "  restored  to  his  goods,"  and  that  pro- 
vision was  held  to  apply  even  though  the  goods 
had  been  sold  in  market  overt.  Lord  Coke  stated 
it  at  2  Inst.  714,  and  the  decision  which  so  decided 
was  the  case  of  Horwood  y.  Smith  (ithi  sup.).  I 
will  for  a  moment  consider  the  effect  of  that 
decision.  The  thief  of  stolen  goods,  or  someone 
who  has  obtained  possession  of  them  from  him, 
sells  them  in  market  overt,  the  result  of  that  is 
that  at  common  law  the  right  of  the  purchaser 
who  has  bought  them  in  market  overt  cannot  be 
challenged.  At  common  law  the  property  has 
passed  to  the  purchaser  upon  the  sale,  and  there- 
fore the  property  has  passed  away  from  the 
original  owner.  But  then  comes  the  statute  of 
Hen.  8,  which  says  that  under  certain  circum- 
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8tanoes  the  owner  shall  be  "  restored  to  his  goods." 
That  statute  was  not  wanted  except  in  the  case 
where  the  goods  had  been  sold  in  market  overt, 
because  that  was  the  only  case  in  which  the 
property  passed  away  from  the  original  owner. 
In  order  to  induce  persons  from  whom  goods  had 
been  stolen  to  prosecute  the  thief,  the  Legislature 
thoui^ht  it  right  to  intervene  between  a  real  owner 
and  tiie  person  who  had  purchased  the  goods  in 
market  overt.  The  Legislature  thought  that,  of 
the  two  persons  interested  in  the  goods,  they  ought 
to  prefer  the  ori^nal  owner  when  he  prosecuted 
the  thief  to  conviction,  and  in  that  case,  and  in 
that  case  only,  the  property  is  to  be  restored  to 
the  owner,  and  the  court  is  to  order  the  restitution 
of  the  property.  Against  whom  ia  such  an  order 
of  restitution  to  be  made  P  It  clearly  can  only  he 
made  a^inst  the  person  who  has  the  goods  in  his 
possession  at  the  time  of  the  order,  and  the 
making  of  the  order  or  not  is  in  the  discretion  of 
the  court,  although  the  first  part  of  the  section 
says  that  the  goods  shall  be  restored.  When  are 
the  goods  to  be  restored  to  the  original  owner  P  The 
evident  meaning  of  the  statute  is  that  they  are  to 
be  restored,  or  rather  the  property  in  them  is  to 
pass  again  to  the  original  owner,  at  the  moment 
of  the  conviction.  If  the  goods  were  sold  in 
market  overt  and  the  property  in  them  had  passed 
by  that  sale  to  the  purchaser,  then  in  the  interval 
between  the  sale  and  the  conviction  of  the  thief 
the  property  was  not  in  the  original  owner,  and 
he  cannot  complain  of  anything  which  has  been 
done  with  the  goods  during  that  interval.  That 
was  in  effect  the  construction  which  was  placed 
npon  the  statute  of  Hen.  8  in  Harwood  v.  Smith 
{uli  sup.)  and  afterwards  acted  upon  in  Scattergood 
V.  Sytresfer  {ubi  eup.),  and  I  do  not  think  that 
anyone  has  ever  attempted  to  overrule  it.  Now 
we  come  to  the  statute  24  &  26  Vict.  c.  96,  s.  100. 
That  statute  deals  with  a  new  series  of  trans- 
actions, but  it  deals  with  them  precisely  in  the 
same  way  as  the  old  statute  dealt  with  goods 
which  had  been  stolen  and  sold  in  market  overt, 
and  it  must,  I  think,  be  inferred  that  it  was 
intended  to  regulate  the  rights  of  the  parties 
interested  in  the  same  way.  It  deals  with  the 
case  of  goods  obtained  by  raise  pretences.  Now, 
there  are  two  ways  of  obtaining  goods  by  false 
pretences.  They  may  be  obtained  by  a  bare  false 
pretence,  in  which  case  the  property  in  them  does 
not  pass,  and  there  is  no  reason  for  the  statute ; 
or  they  may  be  obtained  by  a  false  pretence  on 
which  is  founded  a  contract  of  sale,  and  in  that 
case  the  property  in  the  goods  passes  to  the 
purchaser.  The  contract  of  sale  is  not  void,  it  is 
only  voidable,  and  until  the  time  when  it  is 
avoided  the  property  in  the  goods  remains  in 
the  purchaser;  and  the  contract  never  could 
in  the  absence  of  the  statute  be  avoided  against 
any  person  who  had  innocently  bought  the 
goods  from  the  misdemeanant.  This  latter  case, 
therefore,  was  the  only  case  in  which  the 
statute  was  wanted,  and  it  is  against  that  case 
only  that  the  statute  is  aimed.  Therefore,  if  I 
were  now  considering  this  statute  for  the  first 
time,  I  should  clearly  be  of  opinion  that  it  was 
intended  to  apply  to  the  case  where  the  goods  had 
passed  from  the  hands  of  the  misdemeanant  into 
the  hands  of  the  innocent  person,  and  that  it  was 
intended  to  deal  with  those  goods  just  in  the 
same  way  as  goods  stolen  and  sold  in  market 
overt  baa  been  dealt  with  by  the  statute  of  Hen. 


8.  Upon  the  conviction  of  the  thief  or  the  mis- 
demeanant, the  original  owner  can  recover  the 
goods  from  any  innocent  person  in  whose  hands 
they  are.  But  I  am  not  now  considering  the 
statnte  for  the  first  time,  the  construction  which 
I  have  placed  upon  it  is  in  accordance  with  what 
was  said  by  the  judges  in  deciding  Liiidsay  v. 
Cwndy  (uhvsv/p.).  In  that  case  Blackburn  J. 
refers  to  the  judgment  of  Buller  J.  in  the  case  of 
Honoood  V.  Smith  (ubi  «up.)  and  continues  in  these 
words :  "  Altering  the  words  very  slightly  they 
would  apply  to  the  present  case.  When  did  the 
plaintifrs  property  begin,  that  is  to  say,  begin 
after  the  time  the  defendants  had  got  the  goods 
in  this  case  P  Not  till  after  the  conviction  of  the 
person  guilty  of  the  fraud,  because  before  that 
time  the  property  had  been  altered  by  a  bond  fide 
purchase  from  a  person  who  held  them  under  a 
voidable  but  not  void  contract.  Altering  these 
few  words,  everything  in  the  judgment  of  Buller, 
J.  is  applicable  to  the  present  case."  Further  on 
in  his  ludgjment  Blackburn,  J.  says :  "  And  cer- 
tainly, looking  to  the  plain  meaning  of  the  words 
*  if  the  guilty  person  shall  be  convicted  the  pro- 
perty shall  be  restored,'  one  would  say  it  means 
the  property  shall  be  restored  from  that  time,  not 
that  it  shall  be  considered  to  have  been  restored. 
The  case  of  Horwood  v.  Smith  shows  decidedly 
that  the  latter  is  not  the  meaning.  And  in  the 
case  of  Scattergood  v.  Sylvester,  though  that  was 
not  the  point  before  the  court,  the  court  used 
language  which  shows  very  strongly  that  they 
had  in  their  minds  that  the  nght  to  the  stolen 
property  was  only  from  the  conviction,  and  that 
then  it  was  a  fresh  title  that  was  given."  What 
can  be  plainer  than  that  P  Lush,  J.  in  the  same 
case  said :  "  It  appears  to  me  that  this  case  is 
precisely  analogous  to  the  case  of  Horwood  v. 
Smith.    The  difference  between  that  case  and  the 

E resent  is  that,  there  the  goods  had  been  stolen, 
ut  then  they  had  been  sold  in  market  overt 
which  passed  the  property,  and  the  defendant  in 
that  case  bought  them  m  market  overt,  and 
therefore  he  acquired  a  good  title;  just  as  the 
defendants  here  acquired  a  good  title  by  the  bond 
fide  purchase  from  the  fraudulent  buyer.  The 
defendant  in  that  case  eold  the  goods  again,  and 
after  that  the  thief  was  convicted.  Then  arose 
the  question  whether  the  original  owner  of  the 
goods  could  claim  them  against  the  defendant,  who 
had  bought  the  goods  in  market  overt  and  sold 
them  before  conviction,  and  the  court  held  he  could 
not."  I  think  it  cannot  be  doubted  that  in  that 
case  of  Lindsay  v.  Cundy  the  court  was  of  opinion 
that  the  later  Act  was  intended  to  operate  in  the 
same  manner  as  the  earlier  Act.  Now,  the  case 
of  Moyce  v.  Newington  (ubi  swp.)  no  doubt  presents 
a  difficulty,  and  the  difficulty  is  increased  by  the 
fact  that  the  judgment  in  that  case  was  a  con- 
sidered judgment  of  the  Queen's  Bench  Division. 
That  judgment,  however,  is  directly  in  conflict 
with  what  was  said  in  lAndsay  v.  Cundy,  and  I 
think  it  is  plain  that  Cockburn  C.J.  misunderstood 
the  intention  of  the  decision  in  that  case  and  also 
in  the  case  of  Horwood  v.  Smith.  I  am  obliged  to 
come  to  the  conclusion  that  Moyce  v.  Newington 
was  wrongly  decided,  because  1  cannot  see  how  it 
is  consistent  with  the  ordinary  meaning  of  the 
words  of  sect.  100  of  24  A  25  Vict.  c.  96.  If  the  case 
of  Nickling  v.  Heaps  (ubi  sup.)  really  decided  what 
it  is  supposed  to  have  decided,  then  I  think  it  is 
wrong,  but  I  confess  that,  as  reported,  the  case  ia 
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tinintelligible  to  me.  I  think  that  the  plaintiff  is 
entitled  to  recover  these  goods  from  the  aef endant, 
•and  that  this  appeal  must  be  allowed. 

LiNDLEY,  L.J. — ^Tn  this  case  it  is  conceded  that, 
except  for  24  &  25  Vict.  c.  96,  s.  100,  the  de- 
fendant would  have  a  valid  title  to  these  goods, 
because  he  was  a  bond  fide  purchaser  from  a 
swindler,  who  had  a  voidable  title  and  who  sold 
them  to  the  defendant  before  his  title  was  avoided. 
But  then  sect.  100  says  that,  on  the  conviction  of 
the  swindler  **  the  property  shall  be  restored  to  the 
owner,"  and  by  the  owner  is  no  doubt  meant  the 
person  who  was  cheated.  The  Act  does  not  say 
who  it  is  that  is  to  restore  the  property,  but  of 
•course  it  can  only  be  the  person  who  has  posses- 
-sion  of  it.  I  am  of  opinion  that  the  construction 
which  has  been  put  upon  this  Act  and  the  earlier 
Acts  is  a  right  construction,  and  that  the  person 
who  is  to  restore  the  property  is  the  person  who 
has  it  at  the  time  of  the  conviction.  It  is  old  law 
that  a  purchaser  of  stolen  property  in  market 
overt  must,  on  the  conviction  of  the  thief,  restore 
the  property  to  the  original  owner,  if  he  then  has 
the  gooas  in  his  possession,  and  it  has  been  decided 
that  a  b<md  fide  purchaser  for  value  from  a  person 
who  has  a  voidable  title  stands  for  this  purpose 
in  the  same  position.  In  Lindsay  v.  Cundy  {uhi 
^up.)  the  foundation  of  the  decision  was  that  the 
purchaser  had  not  the  goods  in  his  possession 
when  he  was  sued  by  the  owner,  he  had  sold  them 
again.  I  cannot  find  any  difference  of  opinion  as 
to  applying  the  Act  to  the  case  of  a  oond  fide 
purchaser  who  has  the  goods  in  his  possession, 
'except  in  the  cases  of  Moyce  v.  Newington  (vhisup.) 
-and  Nickling  v.  Heaps  {vM  attp.).  Moyce  v. 
Newington  was  no  doubt  exactly  on  all-fours  with 
the  present  case,  but  I  think  it  was  wrongly 
•decided,  and  was  founded  on  a  misapprehension  of 
Lindsay  v.  Cnndy  and  Hortoood  v.  Smith,  1  do 
<not  gather  from  the  report  what  was  the  real 
ratio  decidendi  in  Nicklina  v.  Heaps.  I  decide  the 
present  case  upon  that  which  I  oelieve  to  be  the 
true  construction  of  the  Act  as  is  shown  by 
Honoood  V.  Smith  (uhi  stip.)  and  SeaMergood  v. 
Sylvester  {uhi  sup,). 

Lopes,  L.J. — ^I  think  that  Honoood  v.  Smith  (uhi 
■sup.)  and  Lindsay  v.  Gundy  (vhi  sup.)  govern  the 
present  case.  They  decide  that,  upon  the  con- 
viction of  a  person  for  felony  or  for  misdemeanour 
in  fraudulently  obtaining  goods,  the  property  in 
the  goods  is  restored  to  the  owner  by  the  statute, 
and  that  it  is  restored  to  him  both  as  against  a 
purchaser  in  market  overt  and  as  against  a  hond 
Jide  purchaser  from  the  fraudulent  buyer  whose 
title  is  voidable.  But  the  restoration  of  the 
property  to  the  original  owner  is  to  date  from  the 
conviction,  and  it  follows  that  it  is  to  be  restored 
only  as  against  the  person  in  whose  possession  the 
goods  are  at  the  time  of  conviction,  and  it  does 
not  render  a  hond  fide  purchaser  responsible  for 
any  dealings  with  the  goods  prior  to  the  con- 


viction. I  think  that  Moyce  v.  Neufingtcn  was 
wrongly  decided,  and  that  the  effect  of  the  earlier 
cases  was  misapprehended  in  the  judgments.  As 
to  the  case  Nickling  v.  Heaps  {uhi  sup.),  I  confess 
I  do  not  understand  it.  I  am  of  opinion  that 
this  appeal  should  be  allowed,    j^^^  ^^^^^ 

Solicitors  for  plaintiff  Blunt  and  Lauford, 
Solicitors  for  defendant,  Phelps,  Sidgwick,  and 
Biddle. 


HIGH   COURT  OF  JUSTICE. 


QUEEN'S  BENCH  DIVISION. 

Saturday,  Dec,  4, 1886. 

(Before  Lord  Coleridge,  C.J.,  Pollock,  B.,  and 

Smith,  J.) 

Heiusaxt  (app.)  V.  Halse  (resp.).  (a) 

Parliament — Registration  of  voters — Lodger  /ro"- 
chise — Qualification — Notice  of  claim  to  be  regis- 
iered — The  Uepresentation  of  the  People  Ad  1867 
(30  ^  31  Vict,  c,  102),  «.  4 ;  «.  30,  sub-sed.  2- 
The  Parliamentary  and  Municipal  Registration 
Act  1878  (41  4-  42  Vid,  c,  26),  ss,  22,  28-n« 
Registration  Ad  1885  (48  ^  49  Vid,  e.  15), 
sched,  2,  ss,  34,  42;  scJied,  3,  Form  D,  No,  3; 
Foi-m  H,  No.  2. 

It  is  an  essential  part  of  tlie  qiudifieation  for  ihd 
lodger  franchise  that  the  claimant  should  send 
to  the  overseers  notice  of  his  claim  to  be  registered. 

Where  a  person  entered  on  a  register  of  voters  e» 
respect  of  lodgings  did  not  send  to  the  overseen 
notice  of  his  claim  to  be  entered  on  the  ned 
register  in  resped  of  tJte  same  lodgings,  but  tha 
overseers  by  mistaJce  inserted  his  name  in  ihe 
old  lodgers*  list  : 

Held,  that  it  tca«  tlie  duty  of  the  revisina  barrister 
to  expunge  the  name,  the  qualification  of  (he 
claimant  being  insuficient  by  reason  of  )iis 
omission  to  send  in  a  daim. 

This  was  a  case  stated  by  Lionel  Lancelot 
Shadwell,  Esq.,  one  of  the  barristers  appointed  to 
revise  the  lists  of  parliamentary  voters  for  tbe 
county  of  Middlesex  and  boroughs  therein,  in 
which  Thomas  Henry  Hersant,  of  No.  4,  Burton- 
street,  in  the  county  of  Middlesex,  was  the  appel- 
lant, and  Clarence  Kichard  Halse,  of  No.  17,  Old 
Burlington-street,  in  the  county  of  Middlesei, 
returning  officer  for  the  borough  of  St.  Pancras, 
was  the  respondent. 

The  facts  stated  in  the  case  were,  so  far  as 
material,  as  follows : — 

At  a  court  held  on  the  25th  Oct.  1886,  by  tbe 
said  revising  barrister,  for  the  pui-pose  of  revising 
the  lists  for  the  borough  of  St.  Pancras,  within 
the  said  county,  the  name  of  William  Henry 
Humphrey  appeared  on  the  old  lodgers'  list  for 
the  south  division  of  the  said  borou^,  the  entry 
relating  to  him  being  as  follows  : 


Names  of  claimants,  in  fall, 
surname  being  first. 


Humphrey,  William 
Henry. 


Description  of  rooms 
occapied,  and  whether 
famished  or  not 


Two  on  third  floor, 
anfnmiahed. 


Street,  lane,  or  other  place,  and  namber, 
if  any,  of  house  in  which  lodgings 
are  situate. 


103,  Giay's-iim-road. 


Name  and  addreae  of  landlord,  or 
other  person,  to  whom  rant  is  psid. 


AlfrMl  H.  Wrifirht,  108,  GimyV 
inn-road. 


The  appellant  duly  objected  to  the  said  name 
being  retained  in  the  said  list,  upon  the  ground 
that  the  said  William  Henry  Humphrey  had  not 


claimed  to  be  registered  in  manner  provided  by 
Bect^22  of  41  &  42  Yict.  c.  26. ; 

(«)  Beporfeed  by  Joseph  Smith,  Eaq ,  narriat«wat.Law. 
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The  evidence,  which  the  revising  barrister  re- 
ceived de  bene  esee,  showed  that  the  said  William 
Henrj  Humphrey  had  made  no  claim  of  any 
kind,  but  his  name  had  been  inserted  in  the  said 
list  by  a  mistake,  which  had  arisen  as  stated  in 
the  next  paragraph. 

The  overseers,  in  making  out  the  said  list, 
instead  of  causinn:  it  to  be  printed  de  novo  from 
the  old  lodger  claims  served  upon  them,  had 
caused  it  to  be  printed  from  a  copy  of  the  lodgers' 
list  contained  in  the  current  register  for  the  said 
division,  from  which  copy  they  had  erased,  or 
intended  to  erase,  those  names  in  respect  of 
which  no  claims  had  been  received.  They  had, 
however,  omitted  to  erase  the  name  of  William 
Henry  Humphrey,  which  was  on  the  said  register, 
and  failed  to  discover  their  mistake  before  the 
said  old  lodgers'  list  had  been  signed  and  pub- 
lished. 

It  was  contended  on  behalf  of  the  appellant 
that  the  principle  established  by  Daviee  v. 
Hopkins  (27  L.  J.  6,  C.  P. ;  K.  &  G.  118)  and 
Leonard  v.  AUoways  (48  L.  J.  81 ,  C.  F.)  did  not 
apply  to  lodgers,  (1)  because  by  30  <fe  31  Yict. 
c.  102,  S.4,  the  making  of  a  claim  was  an  indispen- 
sable part  of  the  qualification  for  the  loager 
franchise  (see  Culten  v.  PoMereon,  18  L.  Bep. 
Jr.  274) ;  (2)  because  by  sect.  30,  sub^sect.  3  of 
the  same  Act,  lodger  claimants  were  placed  in 
the  same  position,  as  to  proof  of  claims,  as 
claimants  omitted  from  the  overseers'  lists  of 
voters,  and  consequently  they  were  subject  to  the 
law  laid  down  in  Be  Sale  (60  L.  J.  113,  0.  P.)  ; 
and  (3)  because  the  decisions  in  Meade  v.  Cooper 
(llr.  Bep.  B.  &  L.  App.  12),  Mathews  v.  Magraih 
(lb.  14),  and  Edwards  v.  Lan^  (lb.  24)  were  in- 
consistent with  Re  Sale,  and  ought  not  to  be 
followed ;  and  that  the  revising  barrister  ought 
to  admit  the  evidence  and  expunge  the  name  of 
the  said  William  Henry  Humphrey. 

The  revising  barrister  held  that  it  was  not 
competent  for  him  to  re<]^uire  proof  of  the  making 
of  a  claim  by  the  said  William  Henry  Humphrey, 
on  the  grounds  r  (1)  That  though  it  might  be 
admitted  that  Be  Sale  applied  to  the  lodgers'  list 
as  existing  before  the  Act  41  &  42  Vict.  c.  26,  and 
to  the  new  lodgers'  list  as  existing  since,  yet  that 
the  old  lodgers'  list  was  by  sect.  22  of  the  last- 
cited  Act  to  be  deemed  a  list  of  voters,  and  was 
thereby  brought  within  the  principle  of  Barnes  v. 
Hopkins  and  Leonard  v.  JiUoways ;  (2)  that,  be- 
sides the  reasons  given  in  Dames  v.  Hopkins,  there 
was  an  additional  reason  for  refusing  to  go  behind 
the  list  in  the  case  of  an  old  lodger,  namely,  that 
he  might,  by  seeing  his  name  in  the  list,  have 
been  deterred  from  making  a  valid  claim  in 
time  to  be  entered  on  the  register  as  a  new  lodger 

The  revising  barrister  accordingly  rejected  tne. 
evidence,  and  retained  the  name  of  the  said 
William  Henry  Humphrey  in  the  said  old  lodgers' 
list.  Due  notice  of  appeal  from  his  decision  was 
given. 

The  question  for  the  decision  of  the  court  was, 
whether  the  revising  barrister  ought  to  have 
required  proof  of  the  making  of  a  claim  by 
William  Henry  Humphrey. 

If  this  question  was  answered  in  the  affirmative 
the  register  was  to  be  amended  by  erasing  the 
name  <3  the  said  William  Henry  Humphrey  from 
the  old  lodgers'  list. 

Bompae,  Q.C.  for  the  appellant. — The  revising 
Inrriater  ought  not  to  have  retained  the  name 


upon  the  list.    The  22nd  section  of  the  Parlia- 
mentary and  Municipal  Begistration  Act  1878 
(41  &  42  Vict.  c.  26)  provides  that  where  a  person 
is  entered  in  respect  of  lodginors  on  the  register 
of  voters  for  the  time  being  in  force,  and  desires 
to  be  entered  on  the  next  register  in  respect  of 
the  same  lodgings,  he  may  claim  to  be  so  entered 
by  sending  notice  of  his  claim  to  the  overseers 
of  the  parish  in  which  his  lodgings  are  situate 
on  or  before  the  25th  July.    Then  the  duty  of  the 
revising  barrister  is  defined  by  the  3rd  and  11th 
sub-sections  of  the  28th  section  of  the  same  Act. 
By  the  3rd  sub-section  '*he  shall  expunge  the 
name  of  every  person,  whether  objected  to  or  not, 
whose  qualincation  as  stated  in  any  list  is  in- 
sufficient in  law  to  entitle  such  person  to  be 
included  therein,"  and  by  the  11th  sub-section,  **  if 
such  proof  is  given  by  tne  objector  as  herein  pre- 
scribed, then  unless  the  person  objected  to  appears 
by  himself,  or  by  some  person  on  his  behalf,  and 
proves  that  he  was  entitled  on  the  last  day  of 
July  then  next  preceding  to  have  his  name  in- 
serted in  the  list  in  respect  of  the  qualification 
described  in  such  list,  the  revising  barrister  shaU 
expunge  the  name  of  the  person  objected  to."    If 
therefore  the  sending  in  of  a  claim  was,  as  the 
app>ellant  contends,  a  part  of  the  qualification  of 
the  claimant,  he  is  not  entitled  to  have  his  name 
retained  upon  the  list.    The  qualification  of  a 
lodger  is  defined  by  the  4th  section  of  the  Bepre- 
sentation  of  the  People  Act  1867  (30  &  31  Vict, 
c.  102)  (a),  and  that  section  makes  it  an  essential 
part  of  a  claimant's  qualification  that  he  shall 
have  "  claimed  to  be  registered  as  a  voter  at  the 
next  ensuing  registration  of  voters."    This  is  not 
only  plain  from  the  very  words  of  the  section,  but 
it  has  been  so  decided  by  the  Irish  Court  of 
Appeal  in  the  case  of   CuUen  v.  Patterson  (18 
L.  Bep.  Ir.  274).    That  case  arose  under  the  Irish 
Begistration  Act  1868  (31  &  32  Vict.  c.  49),  the 
words  of  the  4th  section  of  which  are  similar  to 
those  of  the  4th  section  of  the  Bepresentation  of 
the  People  Act  1867,  and  there  May,  C.J.  and  Fitz- 
gibbon,  Barry,  and  Naish,  L.JJ.  held  that,  as  a 
lodger  claimant  had  not  sent  in  his  claim,  his 
qu^ification  was  incomplete.  May,  C.J.  saying  i 
"  In  my  opinion,  sub-sect.  3  of  sect.  4  of  the  Act 
of  1868  creates  one  of  the  requirements  which 
ought  to  have  been  satisfied  before  the  claimant 
can  be  admitted  as  a  lodger.    I  think  that  this 
was    a   condition    precedent    with    which    the 
claimant  has  not  complied,  and  that  the  revising 
barrister  was  right  in  declining  to  put  him  on 
the  list."    In  the  case  of  a  lodger,  the  sending  in 
of   the  claim  is  made  by  the  Act  a  matter  of 
substance,  and  not  merely  a  matter  of  form.   Th& 
fact  that  the  claim  is  to  be  sent  in  before  the 

(a)   The  4th  seotion  of  the  Bepresentation  of  the* 
People  Act  1867  (30  A  81  Yiot.  c.  102)  is  as  follows : 

'  *  Every  man  shall  be  entitled  to  be  registered  as  a  voter,, 
and,  when  registered,  to  vote  for  a  member  or  members 
to  serve  in  Parliament  for  a  borongh,  who  is  qualified  as 
follows :  (that  is  to  sayt  (1)  Is  of  fnll  age,  and  not^ 
enbjeot  to  any  legal  incapaoity :  and  (2)  As  a  lodger  haa 
oconpied  in  the  same  borough  separately  and  as  sole- 
tenant  for  the  twelve  months  preceding  the  last  da^  of 
July  in  any  year  the  same  lodgings,  snob  lodgings  being 
part  of  one  and  the  same  dwellinff-honse,  and  of  a  dear 
yearly  value  of,  if  let  nnf omished ,  of  ten  pounds  or  up- 
wards ;  and  (3)  Has  resided  in  such  lodgings  during  the 
twelve  months  immediately  preceding  the  last  day  of 
July,  and  has  claimed  to  be  registered  as  a  voter  at  th» 
next  ensuing  registration  of  voters." 
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26th  Jnly,  whereas  the  qnalifying  year  of  residence 
does  not  end  until  the  3l8t  July,  farther  shows 
that  it  was  the  intention  of  the  Legislature  that 
not  only  the  completion  of  the  year  of  residence, 
bnt  also  the  sending  in  of  the  claim  must 
be  proved.  The  cases  of  Darnes  v.  HophitiB 
(3  C.  B.  N.  S.  376  ;  27  L.  J.  6,  0.  P. ;  K.  &  G.  118) 
and  Leonard  v.  AUowaya  (40  L.  T.  Rep. 
N.  S.  197;  48  L.  J.  81,  C.  P.),  on  which 
the  revising  barrister  relied,  are  not  in  point, 
since  they  were  decided  under  6  Vict.  c.  18, 
an  Act  wnich  does  not  make  the  sending  in  of 
the  claim  a  part  of  the  claimant's  qnalification. 
Neither  are  the  three  cases  of  Meciae  v.  Cooper 
(1  Ir.  Bep.  Beg.  &  Land  App.  12),  Mathetos  v. 
Magraih  (1  Ir.  Kep.  Beg.  <&  Land  App.  14),  and 
Edwards  v.  Lang  (1  Ir.  Bep.  Beg.  &  Land  App. 
24)  of  any  weight  at  the  present  time,  as  they 
have  been  overruled  by  Cullen  v.  Paiterson  {uhi 
8upX  and  also  by  Re  Sale  (43  L.  T.  Bep.  N.  S.  636 ; 
60  L.  J.  113,  C.  P.),  where  it  was  hold  that  the 
revising  barrister  is  entitled,  under  sects.  37  and 
38  of  6  Yict.  c.  18,  to  require  proof  that  a  person, 
who  claims  in  consequence  of  the  omission  of  his 
name  from  the  122.  occupiers'  list,  gave  due  notice 
of  his  claim  to  be  inserted  in  such  list. 

Bray  for  the  respondent. — ^The  revising  bar- 
rister was  right  in  retaining  the  claimant's  name 
npon  the  list.  It  is  not  disputed  that  the  claimant 
was  in  all  other  respects  qualified,  if  his  claim 
had  been  duly  sent  in,  and  therefore  the  only 
question  is,  wnether,  the  overseers  having  placed 
his  name  upon  the  list,  he  is  disqualified  by 
reason  of  not  having  sent  in  a  claim.  It  is  sub- 
mitted that  it  was  not  the  intention  of  the  Legis- 
lature to  make  any  difference  in  this  respect 
between  lodger  claimants  and  other  claimants, 
and  that,  the  name  having  been  placed  upon  the 
list,  the  list  was  conclusive,  and  tne  revising  bar- 
rister could  not  go  behind  it.  The  point  was 
fully  discussed  and  decided  in  the  cases  of  Daviea 
V.  Jaophins  {ubi  exip.)  and  Leonard  v.  AUowaye  {uhi 
sup.),  and  those  decisions  ought  to  be  followed. 
Further,  an  injustice  would  be  done  to  persons  in 
the  position  of  the  claimant,  if,  when  their  names 
are  entered  on  the  old  lodgers'  list,  they  can  be 
objected  to  on  this  ground.  The  3rd  schedule  of 
48  &  49  Yict.  c.  15,  prescribes  the  mode  of  making 
out  and  publishing  the  lists,  and  by  rule  30  of 

{)art  2  the  overseers  are  to  make  out  before  the 
ast  day  of  July  the  old  lodgers'  list,  and  by  rule 
36  they  are  to  make  out  before  the  26th  Aug.  a 
list  of  persons  claiming  to  be  inserted  in  a  list  of 
parliamentary  voters  as  lodgers,  but  not  com- 
prised in  the  old  lodgers'  list.  In  this  case  the 
claimant's  name  was  inserted  by  the  overseers  in 
the  old  lodgers'  list,  and  he  was  therefore  debarred 
from  claiming  as  a  new  lodcrer.  This  being  so,  it 
would  be  unjust  that  the  revising  barrister  should 
be  entitled  to  go  behind  the  list  and  strike  off  his 
name  on  the  ground  that  no  claim  had  been  sent 
in.  No  importance  can  jjroperly  be  attached  to 
the  fact  that  in  the  description  of  the  qualifica- 
tion it  is  mentioned  that  tnere  should  be  a  claim. 

Bompas,  Q.C.  was  not  called  upon  to  reply. 

Lord  Coleridge,  C  J. — I  am  of  opinion  that  in 
this  case  the  revising  barrister  was  wrong.  It 
appears  to  me  that  it  is  an  essential  part  of  the 
qualification  of  a  lodger  voter  that  he  should  have 
*" claimed  to  be  rogistpved  as  a  voter  at  the  next 
ensuing  registration  of  voters,"  in  accordance  with 


the  3rd  sub-section  of  the  4th  section  of  the  Repre- 
sentation of  the  People  Act  1867  (30  k  81  Vict. 
c.  102).  That  section  confers  the  franchise  on 
lodgers  in  boroughs,  and  gives  the  elements  of 
qualification.  It  provides  that  every  man  shall 
be  entitled  to  be  registered  as  a  voter,  and 
when  registered  to  vote  for  a  member  or  members 
to  serve  in  Parliament  for  a  borough,  who  is 
qualified  as  follows ;  that  is  to  say  :  (1)  is  of  foil 
age,  and  not  subject  to  any  legal  incapacity ;  (2) 
as  a  lodger  has  occupied  in  the  same  borough 
separately  and  as  sole  tenant  for  the  twelve 
months  preceding  the  last  day  of  July  in  any  year 
the  same  lodgings,  such  lodgings  being  part  of  one 
and  the  same  dwelling-house  and  of  a  clear  yearly 
value,  if  let  unfurnished,  of  ten  pounds  or  upwards;, 
and  (3)  has  resided  in  such  lodginfips  during  the 
twelve  months  immediately  preceding  the  last 
day  of  July,  and  has  claimed  to  be  registered  as 
a  voter  at  the  next  ensuing  registration  of  voters.**^ 
Then  the  2nd  sub-section  of  the  30th  section  of  the^ 
Act  provides  that  'Hhe  claim  of  every  person 
desirous  of  being  registered  as  a  voter  for  a 
member  or  members  to  serve  for  any  boroufi^  in 
respect  of  the  occupation  of  lodgings  shall  be  in 
the  form  numbered  1  in  schedule  G.,  ortothelikfr 
effect,  and  shall  have  annexed  thereto  a  declaration 
in  the  form,  and  be  certified  in  the  manner  in  the 
said  schedule  mentioned,  or  as  near  thereto  as 
circumstances  admit ;  and  every  such  claim  shall 
after  the  last  day  of  July,  and  on  or  before  the 
28th  day  of  August  in  any  year,  be  delivered  to  the 
overseers  of  tne  parish  m  which  such  lodgings 
shall  be  situate,  and  the  particulars  of  such  claim 
shall  be  duly  published  by  such  overseers  on  or 
before  the  1st  day  of  September  next  ensuing  in  a 
separate  list,  accordiiig  to  the  form  numbered  2 
in  the  said  schedule  ((x.)."  The  Parliamentarr 
and  Municipal  Begistration  Act  1878  (41  k « 
Yict.  c.  26)  proceeds  on  the  same  lines.  By  the 
22nd  section  of  that  Act  "  where  a  person  is 
entered  in  respect  of  lodg^gs  on  the  register  of 
voters  for  the  time  being  in  force,  and  desires  to 
be  entered  on  the  next  register  in  respect  of  the 
same  lodgings  he  may  claim  to  be  so  entered  bj 
sending  notice  of  his  claim  to  the  overseers  of  the 
parish  in  which  his  lodgings  are  situate  on  or 
oefore  the  26th  day  of  «fuly,"  and  the  overseers 
are  on  or  before  the  last  dajr  of  July  to  make  out 
a  list  of  persons  so  claiming,  and  the  lists  » 
made  out  are  to  be  signed,  published,  and  other- 
wise dealt  with  in  a  certain  manner  there  pre- 
scribed. Then  the  28th  section  sets  out  the 
duties  and  powers  of  the  revising  barrister.  He 
is  to  correct  any  mistake  which  is  proved  te 
him  to  have  oeen  made  in  any  list,  or 
in  any  claim  or  notice  of  objection,  and 
to  expunge  the  name  of  any  person  whose 
(qualification,  as  stated  in  the  list,  is  insufficient 
in  law,  or  who  is  dead.  And  then,  by  sub-sect.  6,. 
he  "shall  expunge  the  name  of  every  person, 
whether  objected  to  or  not,  whose  name  or  place 
of  abode,  or  the  nature  of  whose  qualification,  or 
the  name  or  situation  of  whose  qualifying  pro- 
perty, if  the  qualification  is  in  respect  of  pro- 
perty, or  any  other  particulars  respecting  whom 
by  law  required  to  be  stated  in  the  list,  is  or  are 
either  wholly  omitted,  or,  in  the  judgment  of  the 
revising  barrister,  insufficiently  described  for  the 
purpose  of  being  identified,  unless  the  matter  or 
matters  so  omitted  or  insnmciently  described  be 
supplied  to  the  satbfaction  of  the  revising  bar- 
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rister  before  he  shall  have  completed  the  revision 
of  the  list  in  which  the  omission  or  insufficient 
description  occurs,  and  in  case  such  matter  or 
matters  shall  be  so  supplied,  he  shall  then  and 
there  insert  the  name  in  such  list."  From  these 
sections  it  is,  to  my,  mind,  as  clear  as  anything 
possibly  can  be  that  the  making  of  the  olaun  is  a 
part  of  the  qualification  of  a  lodffer  claimant. 
Then,  subsequently,  as  there  were  old  lodgers  and 
also  new  lodgers,  the  Registration  Act  1885 
(48  &  49  Vict.  c.  15),  sched.  2,  ss.  34,  42,  and 
sched.  3,  form  D,  No.  3,  and  form  H,  No.  2,  dealt 
with  the  matter  and  provided  that  the  claim  of 
the  old  lodger  should  oe  in  one  form  and  of  the 
new  lod^r  in  another.  Here  the  claimant  has 
not  sent  m  a  claim  in  either  of  the  forms  provided, 
hut  by  a  mistake  of  the  overseer  his  name  was 
allowed  to  stand  in  the  old  lodgers'  list  without 
his  having  made  any  claim  at  tSl.  The  overseer, 
however,  had  no  authority  to  place  it  there,  and, 
as  the  sending  in  of  the  claim  is  a  part  of  the 
qualification,  the  mere  fact  of  his  name  having 
been  placed  there  can  avail  nothing.  I  think, 
thereiore,  that  the  revising  barrister  ought  to 
have  disallowed  the  claim  and  expunged  the 
claimant's  name  from  the  list.  This  construction 
of  the  statutes,  I  think,  places  the  matter  on  an 
intelligible  footing.  Several  cases  have  been 
referred  to.  The  principal  case — ^I  allude  to 
Davie$  v.  Hophina  (ubi  anp.) — ^is  distinguishable 
from  the  present  case.  That  case  is  one  of  a 
number  oi  cases  decided  on  the  machinery 
of  the  old  Registration  Acts,  and  the  deci- 
sion was  to  ^e  effect  that,  where  all  the 
elements  of  qualification  exist,  a  claimant  ought 
not  to  lose  his  vote  because  a  condition  precedent 
devolving  upon  him  or  upon  the  overseer  has  not 
been  complied  with  in  form.  No  one,  I  imagine, 
can  doubt  the  justice  of  a  rule  that  a  mistake  in 
form  in  a  condition  precedent  ought  to  be  waived 
where  a  complete  qualification  exists.  But  here 
a  complete  qualification  does  not  exist,  and  that 
case  is  therefore  not  in  point.  There  is,  however, 
a  case— that  of  GuOen  v.  PaHerBon^%  L.  Bep.  Ir. 
274)— whichlis  directly  in  point.  We  in  this  court 
are  not  indeed  bound  by  it,  inasmuch  as  it  is  a 
decision  of  the  Court  of  Appeal  in  Ireland,  but 
we  ought,  I  think,  to  treat  such  a  case  with  the 
greatest  respect.  There  a  person  claimed  the 
parliamentaiy  borough  franchise  as  an  inhabitant 
householder,  and  his  name  duly  appeared  in  the 
town  clerk's  list  as  a  claimant  in  respect  of  that 
q|ualificatiori ;  but,  on  the  revision,  it  turned  out 
that  bis  true  qualification  would  be  that  of  a 
lodger,  if  he  had  claimed  as  such,  and  it  was 
held  that  the  revising  barrister  had  no  power 
under  the  4th  section  of  the  Parliamentary 
Registration  (Ireland)  Act  1885  (48  Vict.  c.  17) 
to  expunge  the  name  from  the  list  in  which  it 
appeared,  and  insert  it  with  the  true  qualifiaction 
in  the  originally  appropriate  list.  With  that 
decision  I  entirely  agree,  and  I  think  that  the 
renter  must  be  amended  by  expunging  the 
claimant's  name  from  the  old  lodgers  list.  There 
will  be  no  order  as  to  costs. 

Pollock,  B. — ^I  have  arrived  at  the  same  con- 
clusion, and,  in  my  opinion,  to  hold  otherwise 
would  be  to  misconstrue  the  words  and  the  in- 
tention of  the  statute  by  creating  a  qualification 
not  contemplated  thereby.  In  the  case  of  Davies 
T.Hopkim  (3  C.  B.  N.  S.  376;  27  L.  J.  6,  C.  P.; 
£.  &  6. 118)  the  question  of  qualification,  it  is  quite 
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clear  from  the  report,  was  never  interfered  with. 
On  the  contrary,  Williams,  J.  considered  it  a  ques- 
tion of  the  waiver  of  a  matter  of  form.  *'  It  may 
be"  he  says,  "that  the  notice  was  so  imperfect 
and  fell  so  &r  short  of  tho  requirements  of  the 
statute  that  the  overseer  was  not  bound  to  put 
the  name  on  the  list,  but  he  having  chosen  to  do 
so,  factum  valet  quod  fieri  non  dehuit,  and  the  name 
being  on  the  list,  all  the  revising  barrister  has  to 
do  is  to  see  whether  the  qualification  as  stated  is 
sustained."  He  clearly,  therefore,  did  not  think 
that  the  qualification  in  that  case  was  in  any  way 
wrong. 

Smith,  J. — I  am  of  the  same  opinion. 

Appeal  allowed. 

Solicitor  for  the  appellant,  /.  3f.  McDonnell, 
Solicitors  for  the  respondent,  Halse,  Tnutram, 
and  Go, 


Saturday,  Dec,  4,  1886. 

(Befoi-e  Lord  Colebidgb,  C.J.,  Pollocr,  B.,  and 

Smith,  J.) 

DouLON  (app.)  V,  Halse  (resp.).  (a) 

Farliament -^  Begtstration  of  voten — "Incapaci' 
toted  by  any  law  or  ataiute  from  voting  ''^-Metro^ 
politan  police  con8tahle---10  Creo,  4,  c.  44,  s,  18— 
The  Parliamentary  and  Municipal  Begietration 
Act  1878  (41  4-  42  Vict.  e.  26),  s.  28,  suh-uct.  7. 

It  is  the  duty  of  a  barrister  revising  a  list  ofparlior 
menta/ry  voters  within  the  metropolitan  poUce 
district  to  expunge,  under  the  Parliamentary  and 
Municipal  Begletration  Act  1878  (41  ^  42  Vict. 
c.  26),  «.  28,  sub-sect.  7,  the  names  of  all  persons 
belonging  to  the  metropolitan  police  force,  they 
being,  by  the  operaJtion  of  10  Geo.  4,  c.  44,  s.  lo, 
"  incapadtaiea  by  statute  from  voting  "  for  the 
election  of  a  member  of  Parliament  wUhin  the 
district. 

This  was  a  case  stated  by  Lionel  Lancelot  Shad* 
well,  Esq.,  one  of  the  barristers  appointed  to 
revise  the  list  of  parliamentary  voters  for  the 
county  of  Middlesex  and  boroughs  therein,  the 
appellant  being  Peter  Doulon,  and  the  respon- 
dent Clarence  Richard  Halse. 
The  case  was,  so  far  as  material,  as  follows  : — 

1.  At  a  court  held  by  the  revising  barrister  on 
the  22nd  Oct.  1886  for  the  purpose  of  revising  the 
lists  for  the  borough  of  St.  Pancras,  Middlesex, 
the  name  of  the  appellant  appeared  in  the  occu- 
piers' list  for  the  south  division  of  the  borough,  as 
qualified  in  respect  of  the  occupation  of  a  dwelliag- 
house  described  as  20,  Brighton-street. 

2.  It  was  proved  to  the  revising  barrister,  and 
admitted  by  the  appellant,  that  he  was  on  the  last 
day  of  July  1886,  a  constable  in  the  Metropolitan 
Police  Force,  appointed  by  virtue  of  the  Act 
10  Geo.  4,  c.  44. 

3.  The  borough  of  St.  Pancras  is  within  the 
metropolitan  police  district. 

4.  No  objection  had  been  made  to  the  appel- 
lant's name  being  retained  in  the  said  list  on  the 
ground  of  his  being  such  constable  as  aforesaid^ 
though  an  objection  had  been  made  on  other 
grounds,  which  was  not  sustained. 

5.  It  was  contended  on  behalf  of  the  appellant 
that,  notwithstanding  the  provisions  of  10  Greo.  4, 
r  .  44,  s.  18,  he  was  entitled  to  have  his  name 
retained  on  the  said  list  for  the  following  reasons  : 

((I)  Beported  by  Jobbpb  Smith,  Em.,  Buiiater-ftt-Law. 
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(1)  That  the  incapacity  (if  anj)  imposed  by  that 
section  was  merely  an  incapacity  to  vote  and  did 
not  extend  to  registration.  In  snpport  of  this 
contention  2  Will  4,  c.  45,  s.  36,  and  48  Yict.  c.  3, 
s.  4,  were  referred  to  as  showing  that  where  the 
Legislature  intended  to  disqualify  from  registra- 
tion it  did  so  in  express  terras.  (2)  That  by  im- 
posing a  penalty  of  1001.  on  police  constables 
YOting  at  parliamentary  elections  the  Legislature 
had  shown  an  intention  that  such  persons  shoald 
be  placed  on  the  register,  since,  unless  registered, 
they  could  not  vote,  and  therefore  could  not  incur 
the  penalty.  (3)  That  although  the  earlier  part 
of  10  Geo.  4,  c.  44,  s.  18,  did  in  terms  render 
metropolitan  police  constables  incapable  of  voting 
within  the  metropolitan  police  district,  the  true 
construction  of  the  whole  section  was  that  they 
were  entitled  to  vote  subject  to  a  liability  to  the 
prescribed  penalty.  (4)  That  to  exclude  a  police 
constable  irom  the  register  would  indirectly 
create  an  incapacity  to  vote,  or  at  all  events 
would  extend  such  incapacity  bejond  the  time 
fixed  for  its  termination — namely,  six  months  after 
retirement  from  the  force.  (5)  That  even  if  the 
appellant  was,  as  a  metropolitan  police  constable, 
incapable  both  of  voting  and  of  being  registered 
as  a  voter  for  the  said  borough,  his  incapacity 
was  of  a  temporary  and  casual  nature,  and  not 
such  as  to  justify  the  revising  barrister  in  ex- 
punging his  name  without  objection  duly  made  on 
the  ground  of  such  incapacity. 

6.  The  revising  barrister  decided  against  the 
appellant's  contention  for  the  following  reasons  : 
(1)  That  the  distinction  between  an  incapacity  to 
vote  and  an  incapacity  to  be  registered  as  a  voter 
had  no  existence  in  law.  That  most  incapacities 
to  vote  arose  either  at  common  law  or,  as  in  the 
present  instance,  under  statutes  passed  before 
any  system  of  registration  was  in  force.  That 
the  "legal  incapacitv"  mentioned  in  sect.  3  of 
the  Representation  ot  the  People  Act  1867  .(under 
which  the  appellant  claimed),  and  in  other  enact- 
ments conferring  the  franchise,  meant  an  in- 
capacity to  vote,  and  that  those  enactments  them- 
selves made  the  absence  of  such  legal  incapacity 
a  condition  of  the  right  to  be  registered.  That 
this  view  was  confirmed  by  the  language  of  41 
&  42  Vict,  c.  26,  s.  28,  sub-sect.  7,  which  required 
a  revising  barrister  to  expunge  the  name  of  every 
person  "  incapacitated  by  any  law  or  statute  from 
voting."  (2)  That  there  was  nothing  in  the  latter 
part  of  10  Geo.  4.,  c.  44,  s.  18,  to  cut  down  the 
incapacity  to  vote  expressly  enacted  by  the  earlier 
part.  That  the  imposition  of  a  penalty  on  voting 
was  in  no  way  inconsistent  witn  an  intention  to 
disfranchise,  but  was  at  a  time  when  no  register 
existed  a  useful  provision  for  securing  the 
observance  of  the  law  by  persons  whose  in- 
capacity could  not  bo  discovered  or  suspected 
from  outward  signs,  as  that  of  peers,  women, 
infants,  or  aliens  could  be  from  their  titles,  names, 
appearance,  or  language.  That  since  the  establish- 
ment of  a  register,  conclusive  at  the  time  of 
election,  the  retention  of  the  provision  was  still 
necessary  to  prevent  the  voting  of  persons  who 
had  been  registered  by  mistake,  or  had  become 
incapable  after  the  lists  were  made.  (3)  That  for 
the  purpose  of  registration  the  incapacity  of  the 
appellant  wrs  to  be  ascertained  on  the  last  day  of 
July  preceding  the  revision,  and  that  it  was 
immaterial  that  he  might  cease  to  be  incapable 
Jbefore  or  during  the  currency  of  the  register 


settled  at  such  revision,  the  case  being  in  tbftt 
respect  undistinguishable  from  Lard  BendMum 
V.  Haioard  (L.  Bep.  9  C.  P.  252)  and  Hargream 
V.  Hopper  (1 0.  P.  Div.  195).  (4)  That  the  case  fell 
within  41  &  42  Vict.  c.  26,  s.  28,  sub-sect.  7  (u 
appeared  from  Stotve  v.  Jolife  (30  L.  T.  Bep.  N.  S. 
299,  795 ;  L.  Rep.  9  C.  P.  734,  followed  an  a 
binding  authority  with  regard  to  this  sub-section 
in  Haifward  v.  Scott,  41  L.  T.  Rep.  N.  S.  476; 
5  C.  P.  Div.  231),  and  that  he  was  bound  to 
expunge  the  appellant's  name,  though  no  objoo- 
tion  luld  been  made  to  him,  on  the  ground  of 
his  being  such  police  constable. 

7.  The  revising  barrister  accordingly  expnnjjfed 
the  appellant's  name  from  the  said  occupiers'  list. 

The  questions  for  the  decisioa  of  the  coart 
were :  (1)  Whether  the  appellant,  as  a  constable 
in  the  metropolitan  police  force,  was  incapaci- 
tated from  being  registered  as  a  voter  in  the  said 
borough.  (2)  If  he  was  so  incapacitated,  whether 
the  revising  barrister  was  right  in  expunging  his 
name,  though  not  objected  to  on  the  ground  of 
such  incapacity?  If  either  of  those  (juestioDS 
were  answered  in  the  negative,  the  register  was 
to  be  amended  by  restoring  the  name  of  the 
appellant  in  the  said  occupiers*  list. 

BeddaU  for  the  appellant.  -—  The  revising 
barrister  ought  not  to  nave  expunged  the  nameof 
the  appellant  from  the  list  of  voters.  B^  the 
28th  flection  of  the  Parliamentary  and  Municipal 
Be^stration  Act  1878  (41  &  42  Vict.  c.  26). "  a 
revising  barrister  shall,  with  respect  to  the  lists 
of  voters  for  a  parliamentary  borough  which  he 
is  appointed  to  revise,  perform  the  duties  and 
have  the  powers  following :  (7)  He  shall  expange 
the  name  of  every  person,  whether  objectea  to  or 
not,  where  it  is  proved  to  the  revising  barrister 
that  such  person  was  on  the  last  day  of  July  then 
next  preceding,  incapacitated  by  any  law  or 
statute  from  voting  at  an  election  for  the  parlia- 
mentary borough  to  which  the  list  relates.*'  The 
appellant  was  not  "  Incapacitated  by  any  law  or 
statute"  within  the  meaning  of  this  section, 
which,  according  to  its  true  construction,  relates 
only  to  a  permanent  incapacity  to  vote,  such  as 
that  of  a  peer,  a  woman,  or  a  child,  and 
not  to  a  temporary  disqualification,  such  as 
that  of  a  member  of  the  metropolitan  police 
force.  That  disqualification  was  created  by 
the  18th  section  of  10  Greo.  4,  c.  44,  (a)  the  Act 

(a)  The  18th  aeotion  of  10  Oeo.  4,  o.  44,  proTidas 
that  no  jtiBtioe  of  the  peaoe  or  reoeiver  appointed  bj 
virtne  of  this  Act  shall,  during  the  oontmaanoe  of  laeh 
appomtment,  be  cabbie  of  being  elected  or  of  aittio^  as 
a  member  of  the  Honne  of  Commons ;  and  no  justice, 
receiver,  or  person  beloni^ng  to  the  i^lice  force 
appointed  by  this  Act  shall,  daring  the  time  that  he 
shall  oontinae  in  any  such  oiBoe,  or  within  six  o^endar 
months  after  he  shall  have  quitted  the  same,  be  capable 
of  giyinff  his  vote  for  the  election  of  a  member  to  aerre 
in  Parhament  for  the  connties  of  Middlesex,  Svtmj, 
Hertford,  Essex,  or  Kent,  or  for  any  city  or  horooiHi 
within  the  metropolitan  police  district,  nor  shall  by 
word,  message,  writing,  or  in  any  other  mamiar, 
endeavour  to  persuade  anv  elector  to  ffive,  or^  diMuade 
any  elector  from  giving,  nis  vote  for  the  choice  of  any 
person  to  serve  in  Parliament,  for  any  such  county, 
city,  or  borough,  and  if  any  such  justioe,  receiver,  or 
person  belonffinff  to  the  police  force  shall  offend 
therein,  he  shiul  forfeit  the  sum  of  1001.,  to  be 
recovered  by  any  person  who  will  sue  for  the  same,  by 
action  of  debt,  to  be  oommenced  within  six  calendar 
months  after  the  commission  of  the  offenoe :  and  one 
moiety  of  the  sum  so  recovered  shall  be  iMdd  to  the 
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constituting  the  metropolitan  police  district,  the 
^ect  of  which  is  that  a  police  constable,  by 
4ux;epting  that  office,  is  disqualified  from  voting 
during  his  continuance  in  the  office  and  for  six 
months  afterwards.     The  case  is  analogous  to 
that  of  the  receipt  of  parochial  relief,  which 
disqualifies  the  recipient  during  its  continuance, 
■and  for  twelve  montlis  afterwards.     Both  are 
cases  of  temporary  incapacity  to  vote,  the  only 
difference  bem^   that   in  the  case  of  a  police 
constable  the  disqualification  lasts  for  six  months 
after  he  has  ceased  to  hold  the  office ;  in  the  case 
of  a  recipient   of  parochial   relief   for   twelve 
months  after  its  cessation.    In  Hayward  v.  Scott 
(41  L.  T.  Eep.  N.  S.  476 ;  6  C.  P.  Div.  231)  it  was 
held  that  the  incapacity  referred  to  in  41  &  42 
Yict.  c.  26,  s.  28,  snVsect.  7,  means  such  incapa- 
cities  as    those  mentioned   in   Stoioe  v.   Joliffe 
(30  L.  T.  Eep.  N.  S.  299,  796 ;  L.  Bep.  9  C.  P.  734), 
not  a  mere  temporary  disq^ualification  by  reason 
of  the  receipt  of   parochial  relief   during  the 
qnaUfying  period.    The  i)assage  in  the  judgment 
of  Lord  Coleridge,  C.J.  in  Stowe  v.  Joliffe  (ubi 
^.)  is    clear.      **  The    receipt,"  he    says,    "  of 
parochial  relief,  non-residence  within  the  proper 
distance  of  the  borough,  non-occupation,  insuffi- 
cient qualification-^none  of  these  things  appear 
to  satisfy  the  words  of  this  proviso.    It  does  not 
mean  persons  who  from  failure  in  the  incidents 
or  elements  of  the  franchise  could  be  successfully 
objected  to  on  the  revision  of  the  register ;  it 
means  persons  who  from  some  inherent,  or  for 
the  time  irremovable,  quality  in  themselves  have 
not,   either   by  prohibition    of    statutes    or   at 
common     law,    tne     status     of     parliamentary 
electors.    Such,  for  example,  are  peers,  whether 
of  the  United  Kingdom,  or  of   Scotland,  or  of 
Ireland,  women,  persons  holding  certain  offices 
or  employm^ts,  the  subjects  of  statutory  prohi- 
bitions, and  persons  convicted  of  crimes  which 
disqualify  them  from  voting."    [Lord  Colebidoe, 
CJ.—Haywa/rd  v.  Scott  (uoi  9up.)  professes  to  be 
f cmnded  on  Stowe  v.  Joliffe  (ubi  «up.),  out  the  founda- 
tion scarcely  appears  to  me  to  support  the  super- 
structure.] At  any  rate,  Haywara  v.  Scott  decides 
that,  in  the  absence  of  notice  of  objection,  the 
revising  barrister  ought  not  to  expunge  the  name 
of  a  person  in  receipt  of  parochial  relief ;  and  it 
is  submitted  that  this  case  comes  within  the  same 
rale.    But,  further,  while  10  Geo.  4,  c.  44,  s.  18, 
enacts  that  no  person  belonging  to  the  police 
force  "  shall  be    capable    of    giving  his  vote," 
^  Will.  4,  c.  45,  s.  36,  provides  that  no  person 
"  shall  be  entitled  to  be  registered  "  in  any  year  as 
a  voter  who  shall  within  twelve  months  previous 
to  the  last  day  of  July  in  such  year  have  received 
parochial  relief.    It  is  submitted  that  the  differ- 
ence in  the  language  is  material.    [Lord  Colb- 
^BiD«E,  C.J. — ^The  words  of  the  sub-section  under 
whieh  the  revising  barrister  acted  are,  **  incapa- 
citated by  any  law  or  statute  from  voting."]  The 
effect  of  this  construction  may  be  to  disenfran- 
chise a  police  constable  leaving  the  force  for  over 
twelve  months  instead  of  for  six  months  as  in 
terms  provided  by  the  Legislature. 

isformer,  and  the  other  moiety  thereof  to  the  receirer 
Appointed  under  this  Act,  to  be  by  him  added  to  and 
applied  as  part  of  the  fnnds  for  the  purposes  of  the 
pouoe  under  this  Act ;  provided  always,  that  nothing  in 
this  enactment  oontained  ehall  subject  any  such  justice, 
nceiYer,  or  person  belonginff  to  the  police  force,  to  any 
penal^  for  any  act  done  bv  him  at  or  oonoeming  any  ot 
ihe  Mud  deotioiis  in  the  disohaxge  of  his  official  dnty. 


Bray,  for  the  respondent,  was  not  called 
upon. 

Lord  CoLEEiDGE,  C.J. — ^I  am  of  opinion  that 
the  decision  of  the  revising  barrister  was  correct, 
and  ought  to  be  affirmed.  The  words  of  the  9th 
sub-section  of  the  28th  section  of  the  Parliamen- 
tary and  Municipal  Be^istration  Act  1878  (41  & 
42  Yict.  c.  26),  in  my  opinion,  admit  only  of  the 
construction  which  the  revising  barrister  has 
placed  upon  them.  By  10  Geo.  4,  c.  44,  no  person 
belonging  to  the  police  force  appointed  by  that 
Act  for  the  metropolitan  police  district,  shall, 
during  the  time  he  shall  continue  in  such  office, 
or  within  six  calendar  months  after  he  shall  have 
quitted  the  same,  be  capable  of  giving  his  vote 
for  the  election  of  a  member  to  serve  in  Parlia- 
ment for  any  constituency  within  the  metropoli- 
tan police  district.  It  seems  to  me  that,  on  the 
proper  construction  of  this  statute,  members  of 
the  metropolitan  police  force  come  exactly  within 
the  words  of  the  judgment  in  Stowe  v.  Joliffe,  which 
have  been  cited  to  us  in  favour  of  the  appellant. 
They  are  "  persons  who  from  some  for  the  time 
irremovable  quality  in  themselves  have  not  by 
prohibition  of  a  statute  the  status  of  parliamen- 
tary electors."  Now,  what  doe^  the  Act  of  1878 
(41  &  42  Vict.  c.  26),  s.  28,  sub-sect.  7,  say  on  this 
point  ?  The  revising  barrister  "  shall  expunge 
the  name  of  every  person,  whether  objected  to  or 
not,  where  it  is  proved  to  the  revising  barrister 
that  such  person  was  on  the  last  day  of  July  then 
next  preceding  incapacitated  by  any  law  or 
statute  from  voting  at  an  election  for  the  borough 
to  which  the  list  relates."    The  appellant  was  a 

Eerson  not  objected  to  upon  the  CTOund  on  which 
is  name  was  expunged  from  the  list,  although 
he  was  objected  to  upon  other  grounds  ;  but  in 
the  course  of  the  argument  before  the  revising 
barrister  it  turned  out  that  he  was  incapacitated 
by  statute  from  voting,  and  his  nanie  was  there- 
upon struck  oS  the  Ust.    It  was  objected  that,  if 
this  is  the  correct  construction  to  be  placed  upon 
the  sections  defining  the  duty  of  the    revising 
barrister,  a  person  wno  was  not  incapacitated  by 
law  or  statute  from  voting  might  be  struck  oft 
without  notice.    In  this  case  no  such  objection 
can  be  raised  because  the  appellant  was  present, 
and,  if  he  was  not  a  policeman,  had  an  opportunity 
of  denying  it  on  the  spot.    No  harm  was  there- 
fore done  to  him  ;  nor  was  any  harm  done  to  any 
one,  for  the  followinsc  sub-section  directs  that, 
"  before  expunging  from  a  list  the  name  of  any 
person  not  objected  to,  the  revising  barrister  shall 
cause  such  notice,  if  any,  as  shall  appear  to  him 
necessary  or  proper  under  the  circumstances  of 
the  proposal  to  expunge  the  name,  to  be  given  to 
or  left  at  the  usual  or  last  known  place  of  abode 
of  such  person."      A  revising  barrister  would 
certainlv,  if  he  considered  that  a  man  was  being 
objected  to  on  a  ground  which  might  be  explained, 
take  care  that  direct  notice  was  given  to  him  of 
the    objection.      I    cannot,  therefore,  see  any- 
thing  unjust    or   unfair   in   the    construction, 
whicm  appears  to  me  to  be  the  true  construc- 
tion   of  these  sub-sections.     It  seems    to   me 
that  the  words  of  the  statute  are  quite  plain, 
and  as  far  back  as  the  case  of  Stowe  v.  Jol^ff'e 
the  same  construction  was  placed  upon  similar 
words.      The    revising    barrister  was,    in    my 
opinion,  quite  right,  and  the  appeal  must    be 
disallowed. 
Pollock,  B. — I  also  think  that  the  revising 


882 


MAGISTRATES'  CASES. 


Q.B.  Div.] 


Beg.  v.  The  Justices  o?  the  Cent&al  Cbiminal  Court. 


[Ct.  of  An. 


barrister  was  rif^ht  in  his  decision,  notwithstand- 
ing the  exhaustive  argument  which  Mr.  Beddall 
has  addressed  to  us.    it  was  his  duty  to  construe 
sub-sect.  7  of  41  &  42  Vict.,  c.  26,  s.  28,  the  words 
of  which  are, "  the  revising  barrister  shall  expunge 
the  name  of  every  person,  whether  objected  to  or 
not,  where  it  is  proved  to  him  that  such  person 
was  on  the  last  day  of  July  then  preceding  '  in- 
capacitated by  any  law  or  statute  from  voting  at 
an  election  for  the  parliamentary  borough,  or  an 
election  for  the  municipal  borough,  as  the  case 
may  be,  to  which  the  list  relates.'  *'    The  question, 
therefore,  was  whether  the  appellant  was  "  in- 
capacitated by  any  law  or  statute  from  voting  at 
an  election  for  the  parliamentary  borough  of  St. 
Pancras  ?    The  statute  10  Geo.  4,  c.  44,  s.  18,  pro- 
vides that,  "no  person  belonging  to  the  police  ap- 
pointed by  that  Act  shall,  during  the  time  he  shall 
C/Ontinue  m  anv  such  office,  or  within  six  calendar 
months  after  he  shall  have  quitted  the  same,  be 
capable  of  siving  his  vote  for  the  election  of  a 
member  to  serve  in  Parliament  for  any  borough 
within  the  metropolitan  police  district."    As  far 
as  words  can  be  the  same  without  being  absolutely 
identical,  these  words  are  so.    In  the  one  Act^the 
words  are,  "  no  person  shall  be  capable  of  giving  his 
vote,"  in  the  other,  "  every  person  incapacitated 
by  any  law  or  statute  from  voting."     We  are 
asked,  however,  to  give  a  different  meaning  to 
the  words  in  the  later  Act,  because  in  the  case  of 
Stowe  V.  Joliffe  a  different  construction  was  placed 
by  the  court  upon  certain  entirely  different  words 
which  occur  in  the  7th  section  of  the  Ballot  Act 
1872  (35  &  36  Vict.  c.  33).    It  was  in  that  case 
held,  and  held  for  very  good  reasons,  that  the 
words  "  persons  prohibited  from  voting^  by  any 
statute  or  by  the  common  law  of  Parliament, 
contained  in  the  section  of  the  Ballot  Act  which 
I  have  mentioned,  mean  persons  who  from  some 
inherent  and  for  the  time  irremovable  quality  in 
themselves  have  not,  either  by  prohibition  of 
statutes  or  at  common  law,  the  status  of  parlia- 
mentary electors,  such  as  peers,  women,  persons 
holdini^  certain  offices  or  employments  under  the 
Crown,  persons  convicted  of   crimes  which  dis- 
qualify, or  the  like,  and  that  those  words  are  not 
pointed    at    disqualification    by   reason   of   the 
receipt  of    parochial  relief    or  other  alms  since 
the  date  of  the  register.    But  the  words  used  in 
that  section  are  "  persons  prohibited  from  voting 
by  any  statute  or  by  the  common  law  of  Parlia- 
ment,   and  these  words  are,  in  my  opinion,  veir 
different  from  the  words  of  the  sub-section  which 
we  have  to  consider  in  the  present  case.    I  think 
that  where  there  is  a  series  of   Acts  of  Parlia- 
ment and  the  different  Acts  use  different  words 
and  phrases,  it  is  the  intention  of  the  Legisla- 
ture that    those    different    words  should    nave 
different  meanings  assigned  to  them.    This  is,  I 
think,  a  safe  and  also  a  convenient  rule,  and  I 
think  that  it  is  the  rule  upon  which  we  ought  to 
act  in  this  case. 

Smith,  J. — ^The  statute  10  Greo.  4,  c.  44,  s.  18, 
eays  that  no  person  belonging  to  the  police  force 
appointed  by  that  Act  shall  during  the  time  he 
snail  continue  therein  be  capable  of  giving  his 
Tote  for  the  election  of  a  member  of  Parliament 
within  the  metropolitan  police  district.  Do  those 
words  mean  that  the  members  of  the  metropo- 
litan police  force  are  to  be  incapacitated  by  that 
statute  from  voting  within  the  metropolitan  police 
district  ?    I  think  that  they  do ;  and,  as  that 


is  their  meaning,  the  appellant,  being  a  memW 
of  the  metropolitan  police  force,  was  incajiaci- 
tated  by  statute  from  voting,  and  the  revising 
barrister  had  no  option  but  to  expun^  his  name 
from  the  list  in  accordance  with  the  instructions 
given  to  him  by  the  Legislature  in  the  Parliamen- 
tary and  Municipal  Registration  Act  1878  (41  & 
42  Vict.  c.  26),  8.  28,  sub-sect.  7. 

Appeal  dismiaBed  with  eo$U, 

Solicitor  for  the  appellant,  G.  B.  Crook. 
Solicitors  for  the  respondent,  Ealae,  Trudram, 
and  Co. 


Sttprmt  Cmirt  of  loMcatttrt 

COURT   OF   APPEAL. 


Wednesday,  Nov.  17, 1886. 

(Before  Lord  Esher,  M.E.,  Lindlet  and  Lofes, 

L.JJ.) 

Reg.  v.  The  Justices  of  the  Centbal  GsufiSAL 

Couet.  (a) 

APPEAL  FROM  THE  QUEEN's  BEN'CH  DIVISIOK. 

Jurisdiction  of  Court  of  Appeal — Criminal  cattw 
or  matter — Order  for  restitution  of  proceeds  <ff 
stolen  goods — Money  in  hands  of  innocent  ag&ii 
of  prisoner — Discharge  of  rule  for  certiorari" 
ilrror  of  law  apparent  upon  ike  record — 36  Sf  37 
Vict.  c.  66,  s.  47—24  ^  25  Vict.  c.  96,  ss.  1, 100. 

TJiS  discliar ge  of  a  rule  for  a  certiorari  to  remote 
into  tits  Qusen's  Bench  Division  an  order  of  a 
judge  of  the  Central  Criminal  Court,  undtf 
sect.  100  of  24  ^  25  Vict.  c.  96,  /or  the  restUviiou 
of  the  proceeds  of  a  sale  of  goods  which  had  been 
obtained  by  false  pretences,  is  a  judgment  in  a 
criminal  cause  or  nuitter,  within  sect.  AH  of  ihs 
Judicature  Act  1873. 

Such  an  order  of  restitution  may  be  made  not  osl^ 
when  the  proceeds  ajre  in  the  hands  of  the  co/Mid, 
bxU  also  when  they  are  in  tlie  liands  of  on  agesi 
who  holds  them  for  him. 

This  was  an  appeal  from  the  discbarge  of  a  rule 
calling  upon  the  justices  of  the  Central  Crimiiial 
Court  to  show  cause  why  an  order  made  by  them 
on  the  8th  March  188^  should  not  be  bronght 
up  to  the  Queen's  Bench  Division  and  quashed  cm 
the  ground  of  excess  of  jurisdiction. 

On  the  10th  Feb.  1886  one  Allen  Foisard,  oltot 
Jules  Maloche,  was  indicted  at  the  Centnd 
Criminal  Court  for  unlawfully  obtaining  by  ffto 
pretences  from  Francois  de  Greve  eighteen  bales 
of  flax  with  intent  to  defraud,  and  attempting  to 
obtain  150  bales  with  a  like  intent. 

It  appeared  from  the  evidence  then  given  that 
Francois  de  Greve,  a  flax  merchant  at  Edos,  in 
Belgium,  received  a  letter  signed  Maloche,  and,  in 
pursuance  of  the  order  contained  therein,  believing 
it  to  be  an  order  from  a  good  firm  with  a  ware- 
house at  the  Liverpool-street  station  of  the  (jfcst 
Eastern  B^ilway,  sent  eighteen  bales  of  flax  to  J. 
Maloche  at  that  station,  and  the  delivery  order  to 
43,  Barbican,  the  residence  of  a  tobacooui&t,who 
by  arrangement  received  letters  at  that  address 
for  the  prisoner.  The  prisoner  obtained  deliveiy 
of  the  goods  on  producing  the  deliveir  order, 
and  indorsing  it  with  the  name  **  J.  Maloche,"  and 

<a)  Beported  by  A.  H.  BrrTLMTOic,  Eaq,,  BuTtot«r«t-Law. 
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signing  the  same  name  in  a  boo^,  and  immediately 
oonyeyed  them  by  the  Great  Northern  Railway  to 
Hall,  where  he  appeared  on  the  nest  morning 
with  a  Frenchman  whom  he  introduced  to  a 
member  of  Corrie,  Hanson,  and  Co.,  one  of  the 
principal  firms  of  flax  merchants  and  commission 
agents  there,  as  a  flax  merchant  from  Lille.  The 
prisoner,  apparently  acting  as  interpreter  for  the 
other  man,  commissioned  the  agents  to  sell  the 
flax,  whereupon  the  agents  made  an  advance  of 
722.  by  cheqae  to  the  man  accompanying  the 
mdsoner,  who  indorsed  it  and  cashed  it.  Corrie, 
Hanson,  and  Co.  subsequently  sold  the  flax  for 
aboat  11 5Z.,  from  which  their  expenses  had  to  be 
deducted ;  and  at  the  time  of  the  trial  they  held 
the  difference  between  the  advance  and  the  price 
realised.  No  objection  was  at  any  time  taken  to 
their  part  in  the  matter. 

The  prisoner  having  been  convicted,  an  applica- 
tion was  made  to  the  court  on  behalf  of  the  prose- 
cutor for  the  restitution  to  him  of  the  pruceeds  of 
the  sale  of  the  flax  by  Corrie,  Hanson,  and  Co. 
The  court  adjourned  the  application  to  enable 
Corrie,  Hanson,  and  Co.  to  instruct  counsel;  and 
at  the  next  sessions,  after  hearing  counsel  on  both 
sides,  made  an  order  reciting  that,  on  the  8th  Feb. 
1886,  one  Allen  Foisard,  otherwise  Jules  Maloche, 
was  convicted  of  unlawfully  obtaining,  on  the  16th 
Dec.  1885,  by  false  pretences  from  one  Francois 
de  Greve  eighteen  bales  of  flax,  and  that  it  had 
been  made  to  appear  to  the  court  that  the  said 
bales  were,  on  the  1st  Jan.  1886,  in  the  possession 
of  Corrie,  Hanson,  and  Co.,  flax  merchants,  of 
Hull,  who,  in  the  said  month  of  January,  sold  the 
same  for  1082.,  and  ordering  Corrie,  Hanson,  and 
Co.  to  restore  and  deliver  to  De  Greve  the  said 
aumof  1082. 

An  application  was  thereupon  made  to  the 
43ueen*B  JBench  Division,  on  behalf  of  Corrie, 
Hanson,  and  Co.,  for  a  rule  calling  upon  the 
justices  of  the  Central  Criminal  Court  to  show 
cause  why  a  writ  of  certiorari  should  not  issue  to 
bring  up  the  order  so  made  to  be  quashed  on  the 
ground  of  excess  of  jurisdiction.  The  rule  nisi 
was  granted ;  but,  upon  cause  being  shown  against 
it,  the  Court  (Lord  Coleridge,  C.J.  and  Cave, 
J.)  gave  judgment  discharging  the  rule  (55  L.  T. 
Bep.  N.  ».  486).  From  this  judgment  an  appeal 
was  now  brought  by  Corrie,  Hanson,  and  Co. 

By  24  &  25  Vict.  c.  96,  s.  100,  it  is  enacted  that. 

If  any  person  gailtj  of  on^  such  f elon:^  or  misde- 
mcftnopr  as  is  mentioned  in  this  Act  in  steaUng,  taking, 
obtaining,  extorting,  embezzling,  convertinflr,  or  dis- 
poeinff  of,  or  in  knowing]^  receiving  any  chattels,  money, 
valuable  aeonrity,  or  other  property  whatsoever,  shall 
be  indicted  for  snch  offence  by  or  on  the  behalf  of  the 
owner  of  the  preperty,  or  his  executor  or  administrator, 
and  conTioted  thereof ,  in  such  case  the  propertv  shall  be 
restored  to  the  owner  or  his  representative ;  and  in  every 
case  in  this  section  aforesaid  the  court  before  whom  any 
person  shall  be  tried  for  any  such  felony  or  misdemeanour 
ahaU  have  power  to  awaird  from  time  to  time  writs  of 
restitution  for  the  said  property,  or  to  order  the  resti- 
tntiou  thereof  in  a  summary  manner. 

By  sect.  1  of  the  same  Act  it  is  enacted  that, 

The  term  property  shall  include  every  description  of 
real  and  personid  property,  money,  debts  and  legacies, 
and  ^1  deeds  or  instniments  relalang  to  or  evidencing 
the  title  or  right  to  any  property,  or  giving  a  right  to 
reoorer  or  receive  any  money  or  goods,  and  shall  also 
indude  not  only  such  property  as  shall  have  been  origi- 
nally in  the  possession  or  under  the  control  of  any  paxtj, 
but  also  any  property  into  or  for  which  the  same  may 
have  been  converted  or  exchanged,  and  anything  ac- 


quired by  such  oonversion  or  exchange,  whether  im- 
mediately or  otherwise. 

The  Judicature  Act  1873,  s.  47,  after  vesting  in 
the  judges  of  the  High  Court  the  jurisdiction  in 
relation  to  questions  of  law  arising  in  criminal 
trials  reserved  for  their  consideration  under  11  & 
12  Yict.  c.  78,  enacts  that, 

The  determination  of  any  such  question  by  the 
ludges  of  the  said  High  Court  in  manner  aforesaid  shall 
be  final  and  without  appeal ;  and  no  appeal  shall  lie 
from  any  judgment  of  the  said  High  Court  in  any 
criminal  cause  or  matter,  save  for  some  error  of  law 
apparent  upon  the  record,  as  to  which  no  question  shall 
have  been  reserved  for  the  consideration  of  the  said 
judges  under  the  said  Act  of  11  &  12  Vict. 

Abraltams,  for  the  respondent,  took  the  pre- 
liminary objection  that  the  judgment  of  the 
Divisional  Court  was  in  a  criminal  cause  or  matter, 
and  therefore  no  appeal  would  lie. 

E,  Wilherforce  for  the  appellants. — ^The  test  is 
whether  the  proceeding  upon  which,  or  upon  any 
step  in  whicn,  the  judgment  was  given  might 
result  in  fine  or  imprisonment.  In  every  case  in 
which  the  proceeding  has  been  held  to  be  a 
criminal  cause  or  matter  either  the  appellant  or 
the  respondent  might  have  been  fined  or  im- 
prisoned as  a  consequence  of  the  decision  from 
which  the  appeal  was  brought.  That  was  the 
ground  of  the  decision  in  Reg,  v.  Fletcher  (35  L.  T. 
Sep.  N.  S.  538;  2  Q.  B.  Div.  43).  The  present 
Master  of  the  Soils,  in  his  judgment  in  that  case» 
says  :  '*  There  has  been  a  conviction  in  a  criminal 
matter  by  justices,  and  a  motion  in  the  Queen's 
Bench  Division  for  a  certiorari  for  the  purpose  of 
determining  whether  that  conviction  is  good  or 
ought  to  be  Quashed ;  and  the  Queen's  Bench  has 
determined,  by  discharging  the  rule  fcr  a  certio' 
rari,  that  the  conviction  ought  to  stand ;  in  other 
words,  the  court  has  affirmed  the  conviction.  If 
that  is  not  a  proceeding  in  a  criminal  matter,  I 
am  at  a  loss  to  see  what  is.  It  is  in  effect  a  judg- 
ment or  decision  on  the  question  whether  a  man 
shall  be  fined  or  imprisoned  or  not.''  In  the 
recent  case  of  Tlie  Loughborough  Highway  Boa^d 
V.  Curzon  (55  L.  T.  Rep.  N.  S.  50;  17  Q.*B.  Div. 
344)  the  same  test  was  applied  by  the  then  Lord 
Chancellor  (Lord  Herschell),  who  says  :  "  I  think 
that  the  order  of  the  justices  is  not  'a  judgment 
in  a  criminal  cause  or  matter ; '  disobedi<)nce  to 
the  order  does  not  result  in  either  fine  or 
imprisonment."  The  same  test  was  applied  in 
Mellor  V.  Benham  (42  L.  T.  Hep.  N.  S.  493 ;  5  Q.  B. 
Div.  467).  The  order  agamst  the  appellants 
was  made  under  sect.  1(X)  of  24  &  25  Yict.  c.  96, 
which  enables  the  court  either  to  award  writs  of 
restitution  or  to  order  restitution  in  a  summary 
manner.    A  writ  of  restitution  can  be  pleaded  to : 

Burgee  v.  Coney,  Tremaine's  Pleas  of  the  Crown, 

p.  815 ; 
Bishop  of  Worcester's  case,  Moore,  360;  Kelyng's 

Crown  Cases,  35,  48. 

[LoPES,  L.J. — ^This  order  could  only  be  made  after 
a  criminal  trial.]  It  is  submitted  that  it  is  a  civil 
matter  arisinflf  out  of  a  criminal  matter.  [Lord 
EsHEB,  M.B. — ^Your  argument  is,  that  there  are 
three  ways  in  which  this  money  might  be  recovered" 
— ^by  action,  by  writ  of  restitution,  or  by  a  summary 
order;  and  that,  as  the  first  two  would  not  be 
criminal  matters,  neither  is  the  last.  Lopes,  L.  J. 
— ^Is  not  this  an  order  in  consequence  of  a 
criminal  proceeding?  And  if  so,  is  not  Beg,  v. 
Steel  (35  £.  T.  Hep.  N.  S.  534;  2  Q.  B.  Div.  37) 
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against  yonP]  That  case  was  as  to  whether  the 
taxatiob  of  the  costs  of  a  criminal  information 
conld  be  reviewed.  There  the  taxation  was  the 
inevitable  consequence  of  the  judgment  in  the 
criminal  trial :  not  merely  a  consequence  of  it. 
[LoPES,  L.J. — Is  not  this  part  of  the  procedure  in 
a  criminal  matter  P]  It  is  submitted  that  nothing 
can  be  auv  part  of  the  procedure  in  a  criminal 
matter  that  is  not  a  proceeding  against  the 
criminal.  [Lopes,  L.J. — There  would  have  been 
no  right  of  appeal  before  the  Judicature  Acts  in 
this  case.]  The  right  of  appeal  is  given  by 
sect.  19  of  the  Act  of  1873,  which  gives  juris- 
diction to  the  Court  of  Appeal  to  hear  "  appeals 
from  any  judgment  or  order,  save  as  herein- 
after mentioned,  of  Her  Majesty's  High  Court 
of  Justice."  The  object  of  a  criminal  proceed- 
ing is  punishment ;  the  object  of  a  civil  proceeding 
is  redress : 

Attomey-Qeneral  v.  Badloff,  10  Exch.  84. 

The  Master  of  the  Bolls,  in  AUomey-Oeneral  v. 
Bradlauah  (52  L.  T.  Eep.  N.  S.  589 ;  14  Q.  B.  Div* 
•667),  said :  "  I  agree  with  the  opinion  of  Martin,  B., 
in  Attorney-General  v.  Badlof,  that  when  it  is  found 
that  the  Attorney-General  can  either  bring  an 
information  in  the  Exchequer  or  bring  an  action 
of  debt,  it  is  inconsistent  with  the  true  view  of 
the  criminal  law  of  England  to  say  that,  by 
proceeding  in  one  form  rather  than  in  the  other, 
he,  under  the  same  circumstances,  can  mivke  in 
the  one  case  that  a  crime  which  in  the  other  can 
•only  be  treated  as  a  debt."  The  object  of  the 
present  proceeding  is  recovery  of  the  ^ods  or 
their  proceeds.  The  only  mode  in  which  that 
-coidd  oe  effected,  before  21  Hen.  8,  c.  11,  was  by 
4kn  appeal  in  felony,  which  was  a  civil  proceeding. 
By  tnat  Act  he  could  either  bring  an  action  or 
obtain  a  writ  of  restitution.  Then  oy  7  <fc  8  Greo. 
4,  c.  29,  he  could  obtain  a  summary  order  for 
restitution.  It  is  submitted  that  the  new  remedy 
80  given  is,  like  the  previous  ones,  a  civil  pro- 
ceeding. Then,  seconaly,  there  is  here  an  error 
of  law  apparent  upon  the  record.  It  appears  on 
the  face  of  the  order  that  the  appellants  nad  sold 
the  goods  before  the  conviction  took  place.  The 
judgment  of  the  Divisional  Court,  as  drawn  up, 
embodies  the  rule  for  a  certiorari,  which  rule 
incorporated  the  order  of  Mr.  Commissioner  Kerr 
by  reference,  speaking  of  the  goods  "  which  have 
been  converted  and  exchanged  as  in  the  said  order 
mentioned."  It  therefore  appears  upon  the 
record  that  the  goods  were  sold  in  January,  and 
that  the  conviction  took  place  in  February.  In 
lAndsay  v.  Cundy  it  was  decided  in  the  court  of 
first  instance  (34  L.  T.  Bep.  N.  S.  314;  1  Q.  B. 
Div.  348)  that  the  definition  of  the  word 
"  property"  in  24  &  25  Vict.  c.  96,  s.  1,  does  not 
apply  to  "  propertv  "  in  sect.  100,  and  that  where 
goods  have  been  obtained  by  false  pretences  and 
sold  to  an  innocent  purchaser  who  has  resold 
them  before  the  conviction  of  the  criminal,  sect.  100 
does  not  give  the  prosecutor  a  title  to  the  pur- 
chase money  of  the  goods  in  the  hands  of  the 
innocent  vendor.  That  case  was  reversed  in  the 
Court  of  Appeal  (36  L.  T.  Bep.  N.  S.  345 ;  2  Q.  B. 
Div.  96)  and  in  the  House  of  Lords  (38  L.  T.  Bep. 
N.  S  573;  3  App.  Cas.  459),  but  upon  other 
grounds.  That  case  was  followed  by  Moyce  v. 
Neicington  (39  L.  T.  Bep.  N.  S.  535 ;  4  Q.  B.  Div. 
•32),  which  decided  that  the  goods  could  not  be 
restored  to  the  prosecutor  if  they  had  been  sold 


to  an  innocent  purchaser  before  the  oonviction.  (a) 
In  the  judgment  now  appealed  from,  Livd 
Coleridge,  C.J.  says  :  "  There  are  several  cases, 
such  as  that  of  Harris  (Noy,  128),  and  that  of 
Hanberrie  (cited  in  Holiday  t.  Hicks,  Cro.  Eliz. 
661),  and  Beg.  v.  FovoeU  (7'C.  &  P.  640),  which 
show  that  under  both  the  21  Hen.  8,  c  11,  and 
the  7  <&  8  Greo.  4,  o.  29,  s.  57,  which  are  similar  in 
terms  to  the  24  &  25  Yict.  c.  96,  s.  100, 
the  courts  before  which  the  prisoners  have  been 
convicted  of  larceny  have  been  in  the  habit  of 
ordering  restitution  either  of  the  goods  stolen,  or 
of  their  proceeds,  according  to  circumstances."  In 
the  cases  there  cited,  the  proceeds  of  the  larceny 
were  in  the  hands  of  the  tnief  at  the  time  of  con- 
viction. Both  Harris's  case  and  Beg.  t.  FoweU  are 
distinguished  on  that  ground  in  Horwood  v. 
Smith  (2  T.  B.  750).  The  fact  that  the  anph- 
cants  in  the  present  case  did  not  purcfaose 
the  flax  from  the  convict,  but  sold  it  for  him  and 
have  only  a  lien  on  the  purchase  money,  makes  no 
difference.  A  pledge  gives  rise  to  the  same  rights 
as  a  sale: 

Aite-nhvrovigh  v.  London  and  8t,  Katherins's  Doiks 
Company,  88  L.  T.  Bep.  N.  S.  404 ;  3  G.  P.  IHt. 
450. 

[LoPBs,  L.J. — ^The  court  below  seem  to  have 
avoided  saying  that  the  order  was  right 
What  they  say  is  that  there  was  clearly  juris- 
diction to  make  it.]  How  can  there  be  juris- 
diction to  order  a  person  who  has  nothing  to  do 
with  the  proceedings  to  g^ive  up  his  goods  ?  The 
only  jurisdiction  that  is  given  to  make  an  order  of 
restitution  is  **  in  every  case  in  this  section  afore- 
said ;"  that  is,  where  the  property  is  to  be  restored 
to  the  owner.  The  cases  of  Lindsay  t.  Gundy 
{ubi  sup.)  and  Moyce  v.  Netcington  (nhi  sup,)  (a) 
both  decide  that,  under  circumstances  such  as  the 
present,  the  property  cannot  be  recovered  by  the 
owner  in  an  action  of  trover.  It  follows,  therefore^ 
that  an  order  of  restitution  ought  not  to  have 
been  made  in  the  present  case.  A  court  can 
never  give  itself  jurisdiction  by  erroneous  findings 
of  fact ;  those  findings  are  subject  to  review  on 
certiorari.    He  also  cited 

Chiehetter  r.  Hill,  48  L.  T.  Bep.  K.  S.  364;  52  L.  J. 
160,  Q.  B. 

Abrahams  in  reply. — ^As  to  the  last  point,  the 
only  (|uestion  that  can  be  raised  on  certiorari  is 
as  to  jurisdiction;  the  correctness  of  the  order  in 
law  or  in  fact  cannot  be  questioned : 

Beg.  y.  King,  14  Cox  Cr.  C.  434. 
Beg,  V.  Steel  (ubi  sup.)  is  an  answer  to  the  aiga- 
ment  that  this  is  not  a  criminal  matter.    [He  was 
stopped  by  the  Court.] 

Wilbefforce  in  reply. 

Lord  Esu£R,  M.B. — ^In  this  case  a  criminal  was 
tried  at  the  Central  Criminal  Court  for  obtaining 
flax  by  false  pretences,  and  was  convicted.  After 
his  conviction  the  judge  made  an  order  upon  the 
appellants  to  restore  to  the  prosecutor  money  that 
was  the  proceeds  of  a  sale  of  the  flax.  The 
appellants  are  brokers,  who  had  sold  the  flax  in 
question,  acting  for  and  by  the  instmctions  of  the 
criminal.  Then  a  motion  was  made  in  the  Queen's 
Bench  Division  for  a  certiorari  to  bring  up  the 
order  in  order  to  quash  it.  Upon  the  hearing  the 
Queen's  Bench   Division   discharged   the  rule. 

(a)  Since  this  case  was  decided,  Moycs  v.  Nemnaton  has 
been  overmled  {VUmont  v.  Bentlsy,  ants,  p.  888). 
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Ct.  op  Afp.] 


Spittall  (app.)  V.  Bkook  (reap.)- 


[Q.B.  Div. 


Then  there  is  an  appeal  to  this  ooart.  It  was 
urged,  in  the  first  plaoe,  by  the  respondents  that 
the  order  for  the  restitution  of  this  money  was  an 
order  in  a  criminal  cause  or  matter.  The  other 
side  say  that  this  was  not  in  a  criminal,  but  in  a 
civil  matter,  after  the  criminal  matter  was  over. 
That  depends  upon  the  view  one  takes  of  the 
statute  that  gives  the  power  to  make  such  an 
order.  It  is  to  be  made  oy  the  judge  who  tries 
the  prisoner.  I  should  think  that  it  ought  to  be 
nmde  at  or  about  the  time  of  the  trial.  I  am  of 
opinion  that  such  an  order  is  made  in  a  criminal 
cause  or  matter.  There  is  therefore  no  appeal 
here,  unless  the  alleged  defect  appears  on  the  face 
of  the  order  of  the  Queen's  Bench  JJivision.  I  have 
great  doubt  whether  it  does  appear  in  the  present 
case.  It  is  unnecessary  to  decide  that,  because,  if 
the  order  for  restitution  made  at  the  trial  does 
appear  upon  the  face  of  the  order  of  the  Queen's 
Bench  Division,  it  is  an  order  upon  persons  who 
hold  the  proceeds  of  the  sale  as  agents  of  the  con- 
victed prisoner,  not  upon  a  stranger.  It  is  the 
same  thing  as  if  the  money  was  in  the  hands  of 
the  prisoner.  All  the  cases  show  that  the  court 
has  power  to  order  the  restitution  not  only  of  the 
things  themselves  but  also  of  the  proceeds  of 
their  sale  in  the  hands  of  the  prisoner.  If  the 
proceeds  are  in  the  hands  of  an  agent,  who  holds 
them  for  the  prisoner,  that  is  enough.  Further 
than  that  I  do  not  go.  I  think  that  the  judge  of 
the  Central  Criminal  Court  bad  jurisdiction  to 
make  the  order  in  question  upon  the  ground  that 
the  appellants  were  holding  the  money  for  the 
prisoner  at  the  time  of  his  conviction.  It  is  true 
that  they  had  a  lien  upon  the  money ;  but  that 
would  only  enable  them  to  retain  a  part  of  the 
money  in  accounting  to  him.  They  held  the 
whole  of  the  proceeds  of  the  sale  for  him,  subject 
to  an  account.  I  am  of  opinion,  therefore,  that 
the  jndge  had  jurisdiction  to  make  this  order. 
Consequently,  even  if  we  assume  that  the  terms 
of  that  order  appear  upon  the  record,  they  show 
no  error  of  law. 

LiKBLBT,  L.J. — ^This  is  an  appeal  from  a  decision 
of  the  Queen's  Bench  Division  discharging  a  rule 
for  a  ceriiareMri,  which  had  been  obtained  on  the 
19th  March,  to  remove  into  the  Queen's  Bench 
Division  an  order  of  Mr.  Commissioner  Kerr  for 
the  restitution  of  certain  money,  the  proceeds  of 
a  sale  of  property  which  had  been  fraudulently 
obtained  by  a  convicted  prisoner.  The  ground  of 
the  application  for  a  certiordri  was,  that  there  was 
no  junsdiction  to  make  that  order.  The  first 
Question  that  we  have  to  decide  is,  whether  the 
oecision  of  the  Queen's  Bench  Division  is  a  judg- 
ment in  a  criminal  cause  or  matter.  Mr.  Commis- 
sioner Kerr's  order  was  made  under  sect.  100  of 
the  Larceny  Act.  It  was  made  in  the  course  of 
the  eiercise  of  the  criminal  jurisdiction  conferred 
upon  him.  Consequently,  although  it  affects 
property,  it  seems  to  me  that  it  was  made  in  a 
criminal  cause  or  matter.  It  follows  that  the 
decision  of  the  Queen's  Bench  Division  was  also 
in  a  criminal  cause  or  matter.  Is  that  decision 
a  judgment  within  sect.  47  of  the  Judicature  Act 
1873?  Haying  regard  to  the  decisions  in  Beg,  y. 
Foote  (48  L.  T.  Rep.  N.  S.  394;  10  Q.  B.  Div.  378) 
and  Reg.  y.  Whitchurch  (46  L.  T.  Rep.  N.  S.  379 ; 
7  Q.  B.  Div.  o34;,  it  cannot  be  contended  that 
this  order  of  the  Queen's  Bench  Division  dis- 
charginfir  a  rule  for  a  certiorari  is  not  a  judgment 
irithin  that  section.    There  is  therefore  no  appeal  I 


to  this  court  unless  that  order  is  erroneous  on 
the  face  of  it.  I  assume  that  Mr.  Commissioner 
Kerr's  order  is  to  be  looked  at  as  being  incor- 
porated in  that  order.  If  Mr.  Commissioner  Kerr 
appears  from  the  terms  of  his  order  to  have  had 
jurisdiction  to  make  it,  there  is  no  appeal.  It 
seems  to  me  impossible  to  say  that  he  had  no 
jurisdiction  to  make  the  order.  I  think  that  it 
appears  that  the  persons  against  whom  the  order 
is  made  held  the  money  obtained  by  the  sale  of 
the  goods  for  the  prisoner. 

Lopes,  L.J. — In  this  case  an  order  was  made 
under  sect.  100  of  24  &  25  Vict.  c.  96,  which 
enables  the  court  to  make  an  order  for  the  resti- 
tution of  stolen  goods.  The  first  question  is,  is 
this  a  criminal  cause  or  matter  within  sect.  47  of 
the  Judicature  Act  1873  P  It  is  an  order  made 
by  a  judge  exercising  criminal  jurisdiction,  and 
he  could  not  have  made  the  order  but  for  his 
criminal  jurisdiction.  It  is  made  under  a  statute 
that  deids  with  nothing  but  crime.  The  headiujg 
of  it  is  in  the  form  of  a  criminal  order.  It  is 
impossible  to  say  that  it  was  not  made  in  a 
criminal  matter.  Then,  is  there  any  error  of  law 
on  the  face  of  the  record  P  I  do  not  desire  to 
express  any  opinion  upon  the  question  as  to  what 
is  an  error  of  law  apparent  upon  the  record  within 
the  meaning  of  sect.  47  of  the  Act  of  1873,  or  upon 
the  question  whether  the  alleged  error  is  apparent 
upon  the  record.  It  can  only  appear,  if  at  all,  by 
incorporation.  But  it  is  unnecessary  to  decide 
whetner  the  terms  of  the  order  do  appear  upon 
the  record,  because,  assuming  that  they  do,  no 
error  at  all  appears  in  them.  There  is  no  doubt 
that  the  court  can  order  restitution  of  the  pro- 
ceeds of  a  sale  of  stolen  property  in  the  hands  of 
the  convict.  I  take  it  that  the  money  being  in 
the  hands  of  an  agent  of  the  convict  is  the  same 
as  being  in  the  hands  of  the  convict  himself. 

Appeal  dtemiseed. 

Solicitor  for  appellants,  Oldham, 
Solicitors  for  respondents,  Michael  Ahraham^y 
Son,  and  Co, 


HIGH  COURT  OF  JUSTICE. 

QUEEN'S  BENCH  DIVISION- 

BatmdoAf,  Dec,  4, 1886. 

(Before  Lord  Coleridge,  C.J.,  Pollock,  B.,  and 

Smith,  J.) 

Spittall  (app.)  v.  Bbook  (resp.).   {a) 

Parliament — Begiairaiion  of  votere — Ocoupation-^ 
Franchise  —  Soldier  in  harra^ha — GompuUory 
ahaence  on  duty — Constructive  inhabitancy-^T^he 
Representation  of  the  People  Act  1884  (48  ^  49 
Vict,  c,  3),  8,  3. 

A  non-commissioned  officer  who  is  compuhorihf 
absent  fro^n  a  dwelling-house  allotted  to  him  hy 
tlie  military  autJioritiea  during  twenty-seven  da/y9 
of  tlie  qualifying  year,  does  not  %nhahit  aiich 
dwelling-house  toithin  the  meaning  of  the  3rd 
section  of  the  Representation  of  the  People  Ad 
1884  (48  Vict,  c,  3),  notwithstanding  that  thf 
dwelling-house  continues  to  be  occupied  by  his 
family  and  furniture,  and  thai  reasorwhleiea/vB 
to  return  thereto  during  the  period  of  compidsory 

(a)  Beported  by  Jobspb  Swth,  Esq.,  BftRlstor«t-Lftw. 
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Spittall  (app.)  V.  Brook  (resp.)* 


[Q.B.  DiT. 


absence  is  usually  granted  io  persons  in  his  posi' 
Hon  as  of  cowrse. 

This  was  a  case  sfcafced  for  the  opinion  of  the 
court  by  the  revising  barrister  for  the  south- 
eastern division  of  the  county  of  Lancaster. 

The  facts  stated  in  the  case  were,  so  far  as 
material,  as  follows : — 

At  the  revision  of  the  lists  of  voters  for  the 
borough  of  Warrington,  the  appellant  and  nine- 
teen others,  whose  names  were  inserted  in  a 
schedule  annexed,  appeared  in  the  second  divi- 
sion of  the  occupiers'  list  for  the  township  of 
Warrington.  They  were  duly  objected  to,  and 
their  names  were  struck  off  by  the  revising  bar- 
rister upon  such  objection,  as  not  being  inhabitant 
occupiers  within  sect.  3  of  the  Representation  of 
the  People  Act  1884  (48  Vict.  c.  3).  The  following 
facts  in  support  of  the  objection  were  laid  before 
the  revising  barrister : 

The  appellant  is  a  married  non-commissioned 
officer  residing  with  his  wife  and  family  in  the 
Orford  Barracks,  Warrington,  in  separate  rooms 
allotted  to  him  by  the  military  authorities,  such 
rooms  constituting  a  dwelling-house  partly  fur- 
nished by  himself. 

The  rooms  occupied  by  him  had  been  assigned 
by  the  quartermaster,  and  might  be  changed  at 
his  (the  quartermaster's)  discretion,  but  had  been 
retained  by  the  appellant  during  the  qualifying 
year. 

The  appellant  had  been  compulsorily  absent  on 
duty  at  Altcar,  in  the  county  of  Lancaster,  for 
twenty-seven  days  during  the  qualifying  year, 
but  while  so  absent  on  duty  his  name  was  re- 
tained on  the  strength  of  the  Warrington  regi- 
mental depdt  in  the  monthly  return  of  the  forces 
made  by  the  commanding  officer  to  the  War 
Office,  and  the  rooms  continued  to  be  occupied  by 
his  furniture  and  family. 

It  was  not  denied  that  the  quartermaster  could 
resume  possession  of  the  rooms  at  any  time  by 
allotting  the  appellant  other  premises,  but  in 
fact  no  such  resumption  had  taken  place. 

Neither  the  appellant  nor  any  of  the  persons 
referred  to  in  tne  schedule  hereto,  with  one 
exception — James  Logan  (a  warrant  officer) — 
could,  while  compulsorily  absent  on  duty  at  Altcar 
or  elsewhere,  return  to  personal  inhabitancy  of  his 
rooms  without  a  written  permission  or  pass  signed 
by  the  colonel  or  commanding  officer,  prescribing 
the  number  of  hours  and  the  purpose  for  which 
it  was  granted,  as  well  as  the  nours  between 
which  the  pass  could  be  used.  In  the  case  of  the 
said  James  Logan  a  verbal  permission  was  deemed 
sufficient. 

Reasonable  leave  was  usually  granted  to  persons 
in  the  position  of  the  appellant  as  of  course,  and 
the  majority  of  the  persons  named  in  the 
schedule,  including  the  appellant,  had  availed 
themselves  of  the  privilege  accorded,  and  had 
returned  to  Warrington  for  one  or  more  days 
during  the  period  of  compulsory  absence  afore- 
said. 

The  objection  taken  to  the  name  of  the  appel- 
lant being  on  the  said  occupiers'  list  was  that  he 
bad  not  occupied  the  quali^dog  premises  for  the 
qualifying  period. 

The  revising  barrister  held  that  the  appellant 
had  not  ocoupied  during  the  qualifying  period, 
as  he  could  not  return,  except  by  leave  as  afore- 
BtLid,  without  a  breach  of  duty  and  without  sub- 


jecting himself  to  a  trial  by  court-martial,  and 
struck  out  his  name  accordingly. 

If  the  revising  barrister  was  wrong  in  thus 
erasing  the  appellant's  name,  it  ought  to  be  rein- 
stated in  the  said  list,  if  the  court  is  of  opinion 
that  the  constructive  inhabitancy  of  the  appellant 
has  been  on  these  facts  made  out. 

The  schedule  appended  contained  the  names  of 
other  persons  whose  names  were  on  like  grounds 
erased  by  the  revising  barrister.  In  each  case, 
and  as  to  each  of  such  names  respectively,  notice  of 
appeal  was  given,  and  the  appeal  in  each  case 
depended  on  the  same  facts.  The  revisinf 
barrister,  therefore,  consolidated  the  appeals ;  ana 
named  the  above  appellant  and  responaent  to  be 
appellant  and  respondent  in  the  consolidated 
appeal. 

Pierpoint  for  the  appellant. — ^The  dedaion  of 
the  revising  barrister  was  wrong.  It  was 
founded  upon  the  case  of  Ford  v.  Barnes  (53  L.  T. 
Bep.  N.  S.  675;  16  Q.  B.  Div.  254,  sub  nom. 
Atkinson  v.  Gollard),  but,  although  that  case  bean 
a  prvmA  facte  resemblance  to  the  present  case, 
it  is  distmguishable.  In  that  case  the  facts  were 
insufficiently  stated;  and  it  did  not  appear  that 
leave  to  return  during  the  period  of  trainisff 
could  have  been  procured,  while  here  it  is  stated 
in  the  case  that  reasonable  leave  was  nsoaUj 
granted  to  persons  in  the  position  of  the  appel- 
lant as  of  course,  and  the  appellant  hadactnallj 
returned  to  Warrington  for  one  or  two  days 
during  the  period.  Cave,  J.,  in  deliverinp^  the 
judgment  of  the  court  in  Ford  v.  Barnes  {vht  sup,) 
says :  "  In  this  case  unfortunately  the  facts  are 
very  briefly  stated,  and  we  do  not  know  whether, 
when  the  claimant  was  sent  to  Okehampton,  it 
was  the  intention  of  those  who  sent  him  that  he 
should  return  to  Exeter,  or  whether  leave  to  re- 
turn during  the  twenty-one  days  would  have  been 
procured,  and,  if  not,  why  it  would  have  been 
refused.  If  it  could  have  been  shown  that  it  was 
always  the  intention  of  the  authorities  that  he 
should  stay  at  Okehampton  three  weeks  only,  and 
should  then  return  to  Exeter,  and  that  leave  to 
return  to  Exeter  every  night  would  have  been 
granted  as  a  matter  of  course,  or,  if  refused,  only 
refused  on  account  of  difficulty  of  communica- 
tion, and  not  because  his  presence  was  reqnired 
at  Okehampton  in  the  night  time,  we  should  have 
thought  there  were  strong  grounds  for  contend- 
ing that  there  was  a  constructive  inhabitancy.', 
[Ix)rd  Coleridge,  C.J. — Is  not  the  point  whether 
the  appellant  had  the  power  of  returning  without 
violating  any  legal  obligation  P]  If  that  were  so, 
it  would  be  impossible  for  any  soldier  to  retain 
his  qualification.  [Lord  Colebidos,  C.J.— If  an 
extreme  case  should  arise,  it  must  stand  upon  its 
own  merits.  Cave,  J.  in  Ford  v.  Barnes  says, 
"  If  leave  to  return  to  Exeter  every  night  would 
have  been  granted  as  a  matter  of  course"  the 
case  would  be  arguable,  but  here  the  ajipellant 
only  returned  on  one  or  more  days  daring  the 

I)eriod  of  compulsory  absence.]  It  is  stated  that 
eave  was  granted  as  of  course.  [Pollock,  B.— 
In  the  case  referred  to.  Cave,  J.  also  says  that  it 
is  necessary  that  his  presence  should  not  he  re- 
quired in  the  ni^ht  time.  A  guard  is  alwap 
mounted  in  the  night  time  in  cases  such  as  this, 
and  the  appellant,  it  must  be  presumed,  had  U> 
take  his  turn,  and,  if  so,  how  can  you  say  that  his 
inhabitancy  at  Warrington  was  not  broken  by  the 
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HoNETBOK£  (app.)  V.  Hambbibgb  jlud  othebs  (reaps.). 


[Q.B.  Div. 


jToles  of  the  service?]  An  absence  of  twenty* 
seren  days  daring  which  the  appellant  more  than 
OQce  revisited  his  home,  whicn  continued  to  be 
occapied  by  his  family  and  furniture,  is  not  suffi- 
-cient  to  break  the  appellant's  inhabitancy  of  his 
dwelling-house  according  to  the  true  meaning  of 
the  wora  in  the  third  section  of  the  Bepresenta- 
tion  of  the  People  Act  1884  (48  Vict.  c.  3).  (a) 

Henn  CoUinSf  Q.C.,  for  the  respondent,  was  not 
called  upon. 

Lord  Coleridge,  C.J. — ^I  am  of  opinion  that, 
notwithstanding  the  distinctions  which  the 
learned  counsel  for  the  appellant  has  pointed  out 
between  this  case  and  the  case  of  Ford  v.  Barnes 
{uhi  9up.)t  which  has  been  cited,  we  cannot  decide 
in  favour  of  the  appellant  without  overruling  that 
case.  The  material  part  of  the  judgment  of  the 
<»art  in  Ford  v.  Barnes  is  this :  "  The  respondent 
did  not  therefore,  in  fact,  inhabit  at  Exeter 
during  the  whole  of  the  365  days  making  up  the 
qualifying  period.  We  think,  however,  that 
actual  inhabitancy  during  every  one  of  the  davs 
is  not  necessary,  and  that  it  is  sufficient  if  the 
daimani  can  make  out  a  constructive  inhabitancy. 
But,  in  order  to  make  out  a  constructive  inhabit- 
ancy, there  must  be  an  intention  of  returning 
after  a  temporary  absence,  and  a  power  of  return- 
ing at  any  time  without  breacn  of  any  legal 
obligation."  In  this  case  there  was  not  the  power 
of  returning  at  any  time  vrithout  breach  of  the 
rules  of  the  service  to  which  the  appellant  belongs. 
His  inhabitancy  of  the  quarters  allotted  to  him 
was  therefore  broken  during  the  qualifying 
period  by  a  compulsory  absence,  and  tnere  was 
ndther  an  actual  nor  a  constructive  inhabitancy 
entitling  him  to  be  pla(^  upon  the  register  under 
the  3rd  section  of  the  Representation  of  the 
People  Act  1884  (48  Vict.  c.  3). 

Pollock,  B.  and  Smith,  J.  concurred. 

Solicitors  for  the  appellant,  Gregory,  BotocUffes, 
«nd  Co. 

Solioitor  for  the  respondent,  W,  H.  Brook, 
Warrington. 

Saturday,  Dee.  4, 1886. 

<Before  Lord  Coleridge,  C.J.,  Pollock,  B.,  and 

Smith,  J.) 

HoxETBOKE    (app.)   V.   Hambbidge   and    others 

(resps.).  (6) 

JParUament — BegUtraiion  of  voters — "Medical  or 
surgical  assistance" — Uncertificated  midw^e — 
The  Medical  Beli^  BisqiudifiJcation  Bemovat  Act 
1885  (48  ^  49  Vict.  c.  46),  ss.  2  and  4. 

The  term  "  medical  or  surqieal  aesistance  "  in  the 
2nd  section  of  the  Medical  Belief  Disqualifi>ca' 
turn  Eemovci  Act  1885  (48  ^  49  Viet,  c,  46), 
tndudes  assistance  of  a  niedieal  or  surgical 
character  rendered  by  persons  other  than  medical 
men  or  surgeons^  e,g„  the  attendance  of  an  uncer^ 
tifieaied  midwife  ai  a  confinement. 

(a)  The  Representation  of  the  People  Act  1884  (48 
Tiet.  c.  8),  ■.  8,  provides :  Where  »  man  himself  inhaMts 
any  dwelBBg-honsa  bv  virtne  of  aoy^  office,  service,  or 
enplc^jment,  and  the  dwdlin^honse  is  not  inhabited  hj 
any  peraon  under  whom  saoh  wmn  serves  in  snch  ofioe, 
ssmee,  or  emplojaMnt,  he  shall  be  deemed  for  the  pur- 
poses of  this  Act  and  of  the  Beptecentation  of  the 
People  Acts  to  be  an  inhabitant  oocnpier  of  such 
dweuinff^Hrase  as  a  tenant. 

(b)  Bspcntad  bf  Jossra  Smith,  Esq.,  BarrIstei^-at-Law. 


This  was  a  case  stated  by  Artbnr  Chichele 
Plowden,  Esq.,  the  barrister  appointed  to  revise 
the  list  of  voters  for  the  Banbury  or  Northern 
Division  of  the  county  of  Oxford,  in  which 
Thomas  Honeybone  was  the  appellant,  and  Robert 
Hambridge  and  William  Harvey  Lardner  the 
respondents. 

The  case  was,  so  far  as  material,  as  follows : — 

At  a  court  held  by  the  revising  barrister,  to 
revise  a  list  of  voters  for  the  said  division, 
Thomas  Honeybone,  the  appellant,  dnly  claimed 
to  be  inserted  on  the  list  of  occupation  voters  as 
an  inhabitant  householder. 

It  was  proved  that  the  appellant  had  duly  given 
notice  of  his  claim  to  the  overseers  of  the  parish, 
and  that  he  was  in  all  respects  entitled  to  be 
registered  as  a  voter  for  the  said  division  unless 
disqualified  by  the  matters  hereinafter  stated. 

The  following  facts  were  established  by  the 
evidence :  On  or  about  the  20th  Nov.  1885  Naomi 
Honeybone,  the  wife  of  the  appellant,  made  an 
application  to  the  relieving  officer  for  the  Chipping 
Norton  Union,  in  which  the  said  parish  is  situate, 
that  she  might  be  attended  during  her  then 
approaching  confinement  by  a  medicsd  man.  The 
said  application  was  laid  before  the  board  of 
guardians  for  the  said  union  on  the  25th  Nov.  1885, 
and  the  guardians  passed  a  resolution  permitting 
the  relieving  officer  to  give  the  said  Naomi  Honey- 
bone an  order  for  the  medical  man  to  attend  her 
during  her  confinement. 

The  said  Naomi  Honeybone  made  no  further 
application  to  the  relieving  officer;  and  at  her 
confinement,  which  took  place  in  Jan.  1886,  she 
was  attended,  not  by  a  medical  man,  but  by  a 
midwife  named  Mrs.  Large. 

It  was  admitted,  in  answer  to  questions  by  the 
revising  barrister,  that  Mrs.  Lari<e  held  no  certifi- 
cate as  a  midwife,  and  that  she  attended  the 
appellant*B  wife  at  the  instance  of  the  relieving 
omcer,  and  not  at  the  request  or  apparently 
with  the  knowledfi^e  of  the  medical  officer. 

On  or  about  the  15th  Jan.  1886,  the  relieving 
officer,  on  the  application  of  the  midwife,  paid 
her  the  sum  of  4«.  in  respect  of  her  attendance  on 
the  wife  of  the  appellant. 

Neither  the  appellant  nor  his  wife  asked  the 
relieving  officer  to  pay  the  said  sum  of  4s,,  or  any 
other  sum,  to  the  midwife  as  aforesaid. 

It  was  stated  to  be  the  usual  practice  in  the 
district  of  the  said  relieving  officer  for  the  guar- 
dians to  pay  the  sum  of  10s.  6d.  to  the  medical 
man  for  attendance  at  a  confinement  under  an 
order,  and  that  if  a  midwife  attended  in  place  of 
a  medical  man  the  relieving  officer  was  authorised 
by  the  guardians  to  pay  such  midwife  the  sum  of 
4e.  in  respect  of  her  attendance. 

Upon  tnese  facts  it  was  objected  that  the  ap- 
pellant was  not  entitled  to  be  registered  as  a 
voter  by  reason  of  his  having  during  the  quali- 
fying year  received  parochial  relief. 

It  was  contendea  on  behalf  of  the  appellant 
that  the  relief  proved  to  have  been  given  to  his 
wife  was  "  medical  or  surgical  attendance,"  within 
the  meaning  of  the  Medical  Belief  Disquali- 
fication Removal  Act  1885,  and  that  by  virtue  of 
that  Act  its  receipt  did  not  disqualify  him  from 
being  so  re^sterea. 

The  revising  barrister  was  of  opinion — (1)  that 
inasmuch  as  the  relief  given  was  afforded  by  an 
uncertificated  midwife,  and  might  well  be  some- 
thing very  different  from  assistance  at  all,  it  could 
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not  be  said  to  be  either  "medical  or  surgical 
attendance "  within  the  meaning  of  those  terms 
as  employed  in  the  Medical  Belief  Disqualification 
Bemoval  Act  1885;  (2)  that  as  the  evidence 
showed  that  the  midwife  attended  at  the  instance 
only  of  the  relievmg  officer,  and  that  the  medical 
officer  had  no  voice  in  the  matter,  the  relief 
afEorded  could  not  be  said  to  be  "a  matter  or 
thing"  supplied  on  the  recommendation  of  the 
medical  officer,  so  as  to  bring  it  within  the 
further  definition  of  medical  or  surgical  assist- 
«nce  as  set  out  in  sect.  5  of  the  Medical  Belief 
Disqualification  Bemoval  Act  1885 ;  (3)  that  the 
tight  of  the  appellant  to  be  registered  must 
depend  not  on  tne  nature  of  the  request  made  by 
his  wife  to  the  relieving  officer,  but  on  the  quality 
of  the.  relief  which  she  actually  received,  and 
which  by  the  circumstances  of  the  case  she  must 
be  taken  to  have  acquiesced  in. 

The  revising  barrister  accordingly  decided  in 
favour  of  the  objection,  and  disallowed  the  claim 
of  the  appellant. 

If  the  court  shouM  be  of  opinion  thut  his  deci- 
sion was  wrong  the  register  was  to  be  amended 
by  inserting  the  name  of  Thomas  Honeybone  on 
the  list  of  occupation  voters. 

Asquith  for  the  appellant. — ^The  revising 
barrister  was  wrong  in  allowing  this  objection 
and  in  striking  out  the  name  of  the  appellant. 
The  Medical  Belief  Disqualification  Bemoval  Act 
1885  {48  &  4Q  Vict,  c.  46)  is  a  remedial  and 
enfranchising  Act,  and  its  intention  ought  not 
to  be  lightly  defeated  by  unsubstantial  objections. 
The  2nd  section  of  the  Act  provides  that,  "where 
a  person  has  received  for  himself,  or  for  any 
member  of  his  family,  any  medical  or  surgical 
assistance,  or  any  medicine  at  the  expense  of  any 
poor  rate,  such  person  shall  not  by  reason  thereof 
be  deprived  of  any  right  to  be  registered  or  to 
vote  as  a  parliamentary  voter ; ''  and  by  the  4th 
section,  "  the  term  '  medical  or  surgical  assist- 
ance '  in  this  Act  shall  include  all  medical  and 
surgical  attendance,  and  all  matters  and  things 
supplied  by  or  on  the  recommendation  of  the 
medica]  officer  having  authority  to  give  such 
attendance  and  recommendation  at  the  expense 
of  any  poor  rate."  It  is  submitted  that  the  relief 
provided  by  the  relieving  officer  in  this  case, 
although  rendered  by  an  uncertificated  midwife, 
was  "  medical  or  surgical  assistance"  within  the 
meaning  of  the  Act.  The  words  "  medical  attend- 
ance'' include  all  attendance  for  a  medical  pur- 
pose. [Lord  GoLEUiDGE,  G.J. — Can  it  be  said  that  a 
midwife  is  a  matter  or  thing  supplied  by  or  on 
the  recommendation  of  the  medical  officer  P]  The 
application  to  the  relieving  officer  was  that  the 
appellant's  wife  might  be  attended  by  a  medical 
man,  and  the  relieving  officer  paid  a  midwife  to 
perform  the  same  services  which  would  have  been 
performed  by  the  medical  man.  [Lord  Coleridge, 
O.J. — How  do  you  say  relief  of  this  kind  is 
"  medical,"  which  if  any  medical  emergency  had 
arisen  would  have  been  useless  P  ]  A  confinement 
is  an  illness  within  the  meaning  of  the  provisions 
allowing  evidence  to  be  taken  on  commission. 
The  question  is,  what,  upon  a  fair  interpretation 
of  the  words,  did  the  legislature  mean  by  "  medical 
assistance,"  and  it  is  submitted  that  the  Legisla- 
ture cannot  have  intended  that  the  vote  should 
depend  upon  the  qualification  of  a  person  render- 
ing assistance  in  cases  of  illness.    A  proper  appli- 


cation was  made  by  the  appellant's  wife  for  a 
medical  man,  and  a  proper  onler  for  medical  assist^ 
ance  was  made  by  the  guardians.  [Pollock,  R 
— ^The  relief  was  not  supplied  by  or  on  the  recom- 
mendation of  the  medical  officer,  for  he  apparently 
had  no  knowledge  of  the  matter  at  all,  but  at  im 
instance  of  the  relieving  officer.  You  must, 
therefore,  make  out  that  all  relief  of  this  kind  is 
"mediciJ"  within  the  meaning  of  the  Act] 
That  is  sa  The  relief  in  this  case  was  *'  medical" 
in  its  value,  and  it  is  immaterial  by  whom  it  was 
rendered. 

The  respondent  did  not  appear  by  counsel. 

Lord  Coleridge,  C.J. — I  am  of  opinion  that 
the  revising  barrister  was  wrong  in  tne  decision 
at  which  he  arrived  in  this  matter,  and  that  the 
register  must  be  amended  by  inserting  the  appel- 
lant's name  on  the  list  of  voters.  I  have  oome  to 
this  conclusion  because  I  think  it  is  in  conso- 
nance with  the  object  which  the  Legislature  had 
in  view  in  passing  this  Act.  The  Act  was  passed 
for  the  purpose  of  removing  the  disqualification 
from  persons  who  have  received  for  themselves 
or  any  member  of  their  families  "  any  medical  or 
surgical  assistance"  or  any  medicine  at  the 
expense  of  any  poor  rate,  and  "medical  or 
surgical  assistance"  is  defined  as  including  "all 
medical  and  surgical  attendance,  and  all  matters 
and  things  suppUed  by  or  on  the  reoommendation 
of  the  medical  officer  having  authority  to  give 
such  attendance  and  recommendation  at  the 
expense  of  any  poor  rate."  I  think  that  the 
words  "all  medical  and  surgical  assistance" 
mean  all  such  assistance  as  is  usually  rendered  by 
a  medical  man  or  a  surgeon,  but  which  if  rendered 
by  anyone  else  is  not  the  less  for  that  reason 
"medical  or  surgical  assistance."  In  this  case 
Naomi  Honeybone  made  an  application  to  the 
relieving  officer  that  she  might  be  attended 
during  her  approaching  confinement  by  a  m^edicsl 
man,  and  the  ooard  of  guardians,  on  the  applies 
tion  being  laid  before  them,  passed  a  resolution 
permitting  the  relieving  officer  to  give  her  an 
order  for  the  medical  man  to  attend  her  duiinff 
her  cou^nement.  If  the  relieving  officer  had 
thereupon  instructed  the  medical  roan  to  attend 
hei^-^eodt^  qwBBtio — there  could  have  been  no 
ground  for  saying  that  the  husband  had  lost  his 
vote.  But  the  rdieving  officer  did  not  bo  instruct 
the  medical  man.  Instead  of  doing  so,  he  sent  a 
midwife,  as  he  was  apparently  authorised  to  do, 
paying  her  48.  insteaa  of  the  10«.  Sd.  which  he 
would  have  had  to  pay  to  the  medical  man,  if  be 
had  attended.  The  argument  therefore  comes  to 
this:  If  the  assistance  which  was  rendered  to 
this  woman  had  been  rendered  by  a  regular  prac- 
titioner at  a  cost  of  10«.  6d,  it  would  nofc  nave 
disqualified  the  husband  from  bein^  registered  as 
a  voter,  but  being  rendered  by  a  nudwif  e  instead 
of  a  surgeon,  and  at  a  cost  of  4f.  instead  of  at  a 
cost  of  108.  6d.,  it  does  di8q|ualify  him.  When  so 
stated — and  I  am  not  conseions  that  I  have  stated 
it  otherwise  than  accurately-^the  matter  seems 
to  me  to  be  free  from  difficulty.  The  aBsistanoo 
rendered  in  this  case  was  to  my  mind  exactly  of 
that  kind  which  the  Legislatare  has  said  is  not  to 
disqualify  a  man  from  voting.  I  therefore  think 
that  the  revising  barrister  was  wrong,  and  that 
the  vote  ought  to  be  allowed. 

Pollock,  B. — ^I  must  confess  that  I  have  felt 
considerable  doubt  as  to  what  my  decision  ought 
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to  be  in  this  oase.  I  have  no  doubt  that  the 
Telief  afforded  in  this  case  comes  within  the 
spirit  of  the  Act  which  we  have  to  construe. 
That  Act  was  passed  for  the  purpose  of  prevent- 
ing a  man  otherwise  qualified  from  being  aeprived 
of  bis  vote  by  the  receipt  of  medical  and  surgical 
rdief  only  from  the  poor  rate.  I  think,  however, 
it  is  clear  that  the  question  whether  certain  relief 
provided  out  of  the  poor  rate  is  medical  relief  or 
not  cannot  depend  upon  the  actual  character  of 
the  medical  man  or  other  person  who  renders  it, 
but  upon  the  medical  or  surgical  nature  of  the 
relief  itself.  That  being  so,  as  the  guardians 
passed  a  resolution  permitting  the  relievinff 
officer  to  give  the  woman  an  order  for  the  medical 
man  to  attend  her  during  her  confinement, 
whereas  he  sent  a  midwife  instead,  I  think  it  is 
only  a  reasonable  construction  of  the  Act  to  say 
that  the  assistance  rendered  was  none  the  less 
"medical  or  surgical  attendance''  within  the 
JDoaning  of  the  Act,  and  that  the  revising 
barrister  was  wrong  in  expunging  the  appelluit's 
name  from  the  list. 

SxiTH,  J. — I  am  of  the  same  opinion,  for  the 
reasons  stated  by  my  Lord. 

Solicitors  for  the  appellant,  Macheaon,  TayloVf 
and  Amould,  for  Kitby  and  Mcux,  Chipping 
Norton. 
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Saturday,  March  5, 1887. 

(Before  Lord  Coleridge,  C.J.,  Pollock,  B., 
Stephen,  Mathsw,  and  Wills,  JJ.) 

Beg.  V,  Gibson,  (a) 

Criminal  law-^Beception  of  evidence  —  Inadmta* 
nbU  evidence  allowed  to  go  to  the  Jury — Objection 
not  taken  until  Jury  retire  —  JhUy  of  Judge 
presiding  over  Criminal  Court, 

Where  evidence  Juu  been  reeeivei  in  a  ^prosecution 
forfdony  which  ehouid  not  have  been  admitted, 
ike  verdict  of  t?ie  Jury  must  be  taken  to  have  been 
founded  upon  auch  evidence  a$  well  as  upon  the 
&oidenee  properly  admitted^  and  if  the  prisoner 
is  conmeted  the  conviction  is  bad  notwithstand' 
ing  there  was  sufficient  evidence,  apart  from  the 
evidence  improperly  received,  to  support  the  con* 
viction. 

It  is  the  duty  of  the  Judge  who  presides  over  a 
criminal  court  to  see  thai  no  improper  evidence  is 
given^  or,  if  such  evidence  is  incuhertently 
admitted,  to  see  that  the  verdict  of  the  Jury  is  not 
founded  upon  any  evidence  but  that  whdch  is 
legaUy  admissible. 

Where,  therefore,  inadmissible  evidence  is  received, 
it  is  immateriiil  whether  objection  be  taken  at  tJie 
Hme  the  evidence  is  given  or  after  it  has  been 
aUowed  to  go  to  the  Jury, 

Case  reserved  by  the  Quarter  Sessions  for  the 
West  Derby  hundred  of  the  county  of  Lan- 
caster holden  at  Liverpool,  on  the  19th  Jan.  last, 
upon  an  indictment  charging  the  prisoner  with 
unlawfully  and  maliciously  wounding  one  Thomas 
Simpson. 

The  following  facts  were  proved : — 
About  11  p.m.  on  the  4th  Dec.  1886  the  prisoner 
and  Charles  Simpson  (a  son  of  the  prosecutor) 

.(«)  Reported  1^  R.  CvvHiMeHAM  Glbk,  Esq.,  BanlBteivftt-Lair. 


had  an  altercation  opposite  the  Bold  hotel, 
Wigan.  Charles  Siinpson  got  hold  of  the 
prisoner,  and  said,  "  Wnat  do  you  want  P  I'll 
soon  shift  yon."  The  latter  ran  away  in  a  direc- 
tion opposite  to  his  own  house. 

Shortly  afterwards  Charles  Simpson,  Thomas 
Simpson  (the  prosecutor).  Smith,  and  two  others 

Erof:eeded  from  the  Bold  hotel  towards  their  own 
ome  in  Wigan.     Their  road  home  was  past  the 
prisoner's  house. 

After  proceeding  about  sixty-five  yards  from 
the  hotel,  and  when  opposite  the  prisoner's  house, 
the  prosecutor  was  struck  on  the  head  by  a  stone. 
The  stone  hit  the  left  side  of  his  head  from  the 
direction  of  the  prisoner's  house.  The  blow 
caused  the  prosecutor  to  fall  against  the  railinga 
at  the  side  of  the  road  farthest  from  the  prisoner's 
house. 

Charles  Simpson,  who  had  just  previously  seen 
the  prisoner  come  up  behind  from  the  direction 
of  the  Bold  hotel,  and  pass  on  the  opposite  side 
of  the  road  when  opposite  the  prisoner's  door, 
heard  Smith,  who  was  walking  with  the  prosecu- 
tor, call  out,  "  My  arm  is  broke."  Charles  Simp- 
son then  saw  the  prisoner  go  into  his  own  house, 
no  other  person  was  on  that  side  of  the  road  on 
which  the  prisoner's  house  is  situate. 

Charles  Simpson  then  went  to  the  prosecutor, 
who  was  on  the  footpath  against  the  palisade,  on 
the  opposite  side  of  the  road  to  the  house  of  the 
prisoner,  the  road  being  eleven  or  twelve  yards 
in  width. 

The  prosecutor,  while  walking  on  the  said  foot- 
path, was  struck  before  the  prisoner  went  into  his 
nonsc,  and  was  knocked  against  the  palisade 
aforesaid. 

The  prosecutor  stated,  but  not  in  answer  to  any 
specific  question  put  to  him,  **  Immediately  after 
I  was  struck  by  the  said  stone  a  lady  going  past, 
pointing  to  prisoner's  door,  said,  *  The  person  who 
threw  the  stone  went  in  there.' " 

Charles  Simpson  went  to  the  front  door  of 
prisoner's  house,  called  to  his  brother  to  go  to 
the  back  and  called  for  a  policeman.  Charles 
Simpson  broke  the  panel  oi  the  door  before  the 
policeman  came.  Admission  was  demanded  by  a 
policeman  and  refused.  The  front  door  was 
eventually  broken  open  by  the  policeman,  wten 
the  prisoner,  standing  with  his  cap  on  and  clothed 
as  he  was  at  the  Bold  Arms,  and  his  father,  were 
found  to  be  the  only  men  in  the  house,  and  the 
father  being  drunk  and  asleep  on  the  sofa  the 
policeman  brought  the  prisoner  outside,  when 
Charles  Simpson  at  once  said,  '*  That's  the  man 
that  threw  the  stone." 

Save  as  above  there  was  no  direct  evidence  as 
to  whether  the  prisoner  did  or  could  hear  the  said 
words  uttered  by  the  said  woman. 

There  was  no  evidence  as  to  who  the  said  woman 
was,  and  she  was  not  called  as  a  witness. 

In  summing  up  the  learned  Chairman  directed 
the  jury's  attention,  among  other  matters,  to  the 
said  evidence  as  to  the  said  words  uttered  by  the 
said  woman. 

After  he  had  summed  up  the  case  the  jury 
retired  to  consider  their  verdict.  After  the  jury 
had  retired  the  prisoner's  counsel  contended : 
(1.)  That  the  evidence  as  to  the  said  words 
uttered  by  the  woman  was  not  admissible,  inas- 
much as  the  said  words  were  not  proved  by  the 
prosecution  to  have  been  uttered  in  the  presence 
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or  hearing  of  the  prisoner.  (2.)  That  the  evidence 
as  to  the  said  words  uttered  by  the  woman  should 
be  withdrawn  from  the  consideration  of  the 
jury.  (3.)  That  the  fact  that  counsel  did  not  ask 
immediately  after  the  evidence  as  to  the  said 
words  uttered  by  the  woman  had  been  given  that 
the  said  evidence  should  be  struck  out,  or  raise 
any  objection  to  the  same  before  the  jury  retired, 
could  not  be  allowed  to  prejudice  the  prisoner  in 
a  criminal  case. 

The  learned  Chairman  did  not  accede  to  the  con- 
tentions of  the  prisoner's  counsel  on  the  ground 
that  they  were  made  too  late,  but  consented  to 
state  this  ease. 

The  csae  found  that  there  was  ample  evidence 
of  identification  against  the  prisoner  to  go  to  the 
jury  other  than  the  evidence  as  to  the  statement 
made  by  the  said  woman. 

The  prisoner  was  found  guilty. 

The  question  for  the  consideration  of  the  court 
was  :  Does  the  fact,  that  the  evidence  as  to  the 
said  statement  made  by  the  woman  was  left 
to  the  jury,  vitiate  the  verdict?  If  so,  the 
conviction  was  to  be  quashed,  otherwise  to 
stand. 

No  one  appeared  on  behalf  of  the  prisoner. 

8hand,  on  behalf  of  the  prosecution,  admitted 
that  the  evidence  as  to  thd  woman's  statement 
was  inadmissible,  but  submitted  that,  inasmuch 
as  it  was  a  statement  volunteered  by  the  witness, 
and  not  made  in  answer  to  any  question,  and  as 
i^o  objection  had  been  made  to  its  reception  until 
after  the  chairman  had  left  it  to  the  jury,  and 
commented  upon  it,  it  was  too  late  to  object  now. 
The  case  found  that,  apart  from  the  evidence 
objected  to,  there  was  ample  evidence  of  the 
identification  of  the  prisoner,  and  that  being  so, 
the  admission  of  the  statement  was  immaterial, 
and  the  conviction  should  be  upheld.  According 
to  the  report  of  the  case  of  Bex  v.  BdUy  in  Euss. 
&  Ry.  C.  C,  at  p.  133,  although  it  appears  upon 
a  case  reserved  that  evidence  has  been  admitted 
at  the  trial  which  ought  not  to  have  been  received, 
yet,  if  the  judges  are  of  opinion  that  there  is 
aniple  evidence^  to  support  tne  indictment,  after 
rejecting  such  improper  evidence,  they  will  not 
set  aside  the  conviction.  Bex  v.  Ball  was  also 
reported  in  1  Camp.  324,  from  which  it  would 
appear  that  all  the  judges  were  of  opinion  that 
the  evidence  there  objected  to  was  really  admis- 
sible. In  what  appears  to  be  a  note  of  the  reporter 
in  Russ.  &  Ry.,  however,  it  is  said  that :  "Whether 
the  judges  on  a  case  reserved  would  hold  a  con- 
viction wrong  on  the  ground  that  some  evidence 
had  been  improperly  received,  when  other  evidence 
had  been  properly  admitted  that  was  sufficient  of 
itself  to  support  the  conviction,  the  judges  seemed 
to  think  must  depend  on  the  nature  of  the  case 
and  the  weight  of  the  evidence.  If  the  case  were 
clearly  made  out  by  proper  evidence  in  such  a 
way  as  to  leave  no  doubt  of  the  guilt  of  the 
prisoner  in  the  mind  of  any  reasonable  man,  they 
thought  that,  as  there  could  not  be  a  new  trial 
in  felony,  such  a  conviction  ought  not  to  be  set 
aside  because  some  other  evidence  had  been  given 
which  ought  not  to  have  been  received ;  but  if 
the  case,  without  such  improper  evidence,  was 
not  so  clearly  made  out,  and  the  improper  evidence 
might  be  supposed  to  have  had  an  effect  on  the 
minds  of  the  jury,  it  would  be  otherwise."  In 
support  of   this  note   Margaret  Tinhler*8    case 


a  East  P.  C.  354)  is  cited,  and  it  is  stated  that 
there  "  all  the  judges  thought  the  evidence  of  &• 
witness  of  the  name  of  Parsons  ought  not,  in 
strictness,  to  have  been  received ;  but,  as  the 
evidence  was  ample  without  it,  the  judges  did  not 
think  themselves  boimd  to  stop  the  coarse  of* 
justice.  In  Bex  v.  Oldroyd  (Russ.  &  Ryan  C.  C. 
89)  Margaret  Tinkler's  case  is  mentioned  as  an 
authority  for  the  proposition  that  where  there  is 
sufficient  evidence  apart  from  the  inadmissible 
evidence  the  court  will  not  quash  a  conviction. 
In  Beg,  v.  Fuidge  (7  L.  T.  Rep.  N.  S.  777 ;  9  Coi 
C.  C.  430;  L.  A  C.  390;  10  Jur.  N.  8.  160)  a 
prisoner  having  been  committed  on  one  charge 
of  &lse  pretences  only  was  indicted  without  kave- 
on  a  second  charge,  and  it  was  held  that  the  part 
of  the  indictment  as  to  the  second  charge  shoold 
have  been  quashed;  and  that,  evidence  hayinp 
been  received  in  support  of  that  charge  vhicn 
would  have  been  inadmissible  had  the  first  charge 
stood  alone,  the  conviction  could  not  be  supported. 
In  that  case,  however,  objection  was  taken  to  the 
admissibility  of  the  evidence  before  it  was- 
admitted. 

Lord  CoLEBiDGE,  C.J. — ^I  am  of  opinion  that 
this  conviction  must  be  quashed.  Evidence  was 
received  at  the  trial  of  a  statement  made  b^  a 
lady  as  to  where  the  prisoner  had  gone,whidb 
tended  to  his  identification ;  and  it  is  stated  that 
there  was  no  evidence  as  to  whether  the  prisoner 
did  or  could  hear  such  statement.  The  statement 
not  being  made  in  the  hearing  of  the  prisoner 
was,  therefore,  not  admissible.  The  prisoner  was 
defended  by  counsel,  who  in  the  exercise  of  his- 
discretion  did  not  object  at  the  time  the  eridenoe 
was  given,  and  the  case  proceeded,  and  the  chair- 
man summed-up  the  case  to  the  jury.  Now,  the 
chairman  very  justly  tells  us  he  did  leave  this 
bit  of  chatter,  I  will  call  it,  which  was  not  eri- 
denoe, to  the  jury,  and,  amongst  the  other  eridenoe 
which  was  properly  received,  this  statement 
which  ought  not  to  have  been  received  went  to 
the  jury.  The  prisoner's  counsel  objected  that  it 
ought  not  to  have  been  left  to  the  jury,  but  the 
learned  chairman  refused  to  withdraw  it.  I 
express  no  opinion,  how  far  the  technical  with- 
drawal of  the  statement  would  have  been  suffi- 
cient ;  anyhow,  the  learned  chairman  refused  to 
withdraw  it,  and  the  question  is,  can  the  con- 
viction under  such  circumstances  stand  ?  If  it 
had  been  the  verdict  of  a  jury  in  a  civil  action 

Erior  to  the  Judicature  Act,  it  certainly  could  not 
ave  stood,  because  the  rule  with  regard  to  ciril 
actions  then  was,  that  if  any  evidence,  however 
small,  which  was  not  admissiblo  evidence,  hot 
which  might  have  affected  the  verdict,  had  been 
received  and  allowed  to  go  to  the  jury,  the  party 
against  whom  the  verdict  was  given  was  entitkd 
as  of  right  to  a  new  trial.  The  court  always  said 
that  they  could  not,  and  would  not,  w^gh  the 
evidence  and  consider  what  effect  it  might  <ff 
might  not  have  had  upon  the  minds  of  the  iniy. 
Therefore,  in  such  a  case  a  new  trial  would  haTO 
been  granted  as  a  matter  of  right  according  to 
the  unvaried  practice.  Can  it  be  said  that,  wnen 
the  Judicature  Act  was  passed,  there  was  an^ 
difference  between  a  civil  and  a  criminal  case  in 
that  respect  P  I  am  clearly  of  opixiion  that  it 
cannot,  and  for  this  reason,  that  the  consequences 
of  the  two  proceedings  would  be  quite  different. 
In  a  civil  case  it  is  true  that  the  error  mi|^t 
have  been  redressed  by  means  of  a  second  tnalr 
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bat  in  a  criminal  case  the  error  coold  not  have 
been  redressed.  In  each  case,  therefore,  the 
decision  would  have  been  vitiated  by  the  admis- 
aion  of  evidence  part  of  which  was  legal  and  part 
iUogal.  I  am  of  opinion,  therefore,  that  m  this 
caae  evidence  having  gone  to  the  jury,  which 
evidence  should  not  have  been  left  to  them,  their 
verdict  must  be  taken  to  have  proceeded  upon 
improper  evidence,  and  the  conviction  cannot 
therefore  be  sustained.  That  would  have  been 
my  opinion  had  there  been  no  cases  on  the  matter. 
The  cases  brought  to  our  notice,  however,  do  not 
appear  to  me  to  warrant  the  inferences  which 
have  been  drawn  from  them.  The  case  with 
regard  to  the  forgery  of  bank-notes  turns  upon  a 
clear  rule  of  law,  and  decides  clearly  what  has 
been  the  invariable  practice,  that  acts  done  by  a 
prisoner  of  the  same  character  as  the  act  charged 
in  the  indictment  are  to  a  certain  extent  admis- 
sible in  evidence  in  order  to  show  guilty  know- 
ledge ;  that  is  to  say,  that  where  an  act  is  a  guilty 
act  or  not  according  to  the  knowledge  of  the  pri- 
soner, acts  of  his  of  the  same  sort  tending  to  show 
bis  knowledge  are  receivable  in  evidence.  The  case 
in  Lord  Campbell's  Keports  turns  entirely  upon 
the  reception  of  evidence  to  show  guilty  know- 
ledge, and  has  nothing  to  do  with  this  case.  Nor 
has  Tinklsr'B  case  anything  to  do  with  this  case, 
because  there  the  question  was  whether  the 
declarations  made  by  a  woman  before  her  death 
vrere  receivable  in  evidence,  and  two  objections 
to  it»  reception  were  made :  the  first,  because  she 
was  parlicepa  criminia  in  her  own  death,  and 
therefore  her  evidence  required  corroboration; 
and  the  second,  because  the  declarations  were  not 
made  under  the  well-established  rule  which  re- 
quired that  all  hope  of  recovery  should  have  gone 
from  her  mind  when  they  were  made.  Now, 
these  objections  were  overruled  on  the  grounds : 
the  first,  because  there  was  another  count  in  the 
indictment  in  which  the  woman  was  not  charged 
as  particeps  criminia,  and  also  because  there  was 
abundant  evidence  of  corroboration  if  it  were 
necessary ;  and  the  second  objection,  because  the 
time  at  which  the  state  of  mind  of  the  deceased 
was  to  be  considered  was  the  time  when  she  made 
the  declaratiotts,  and  the  fact  that  between  that 
time  and  her  death  her  hopes  revived  did  not 
afEect  the  rule  admitting  her  declarations  as 
dying  declarations.  Therefore,  the  onlv  two 
cases  cited  before  us  are  not  cases  which  have 
any  bearing  upon  the  present  case.  In  criminal 
cases,  a  iuoge  must  take  care  that  evidence  is  not 
admitted  which  is  inadmissible,  and  that  the 
verdict  of  the  jury  is  not  founded  upon  any  evi- 
dence but  that  which  is  by  law  allowed ;  and 
evidence  having  been  improperly  left  to  the  jnry 
in  the  present  case,  the  conviction  must,  in  my 
opinion,  be  ouashed. 

Pollock,  B. — I  have  come  to  the  same  con- 
clusion, and  am  of  opinion  that  the  question  is 
of  some  importance,  oecause  it  might  arise  also 
-where  a  judge  had  allowed  documentary  evidence 
to  be  put  in  which  should  not  have  been  put  in. 
It  is  dear  to  my  mind  that,  if  on  a  prosecution  for 
bigamy  the  judge  allowed  an  informal  certificate 
of  the  marriage  to  go  to  the  jury  with  the  evi- 
dence of  any  person  who  was  present  on  the 
occasion,  a  conviction  under  such  circumstances 
could  not  stand,  and  it  could  not  be  sufficient 
after  that  to  say  there  was  ample  evidence  from 
bvstanders  that  the  marriage  took  place.    If  it 


were  so,  the  consequence  would  be  to  put  on  this 
court  the  functions  of  the  jury.  I  am  therefore 
of  opinion  that  this  conviction  should  be  quashec^^ 

Stephen,  J. — I  am  of  the  same  opinion.  There 
are  two  cases  which  have  been  cited,  the  first  of 
which  was  Bex  v.  BaM  (uhi  «tfp.)  in  1807.  Upon 
that  case  there  are  two  observations  which  arise : 
the  first,  that  the  last  paragraph  of  the  report  on 
p.  133  of  BusseU  and  Byan  s  Crown  Cases  is 
obviously  not  a  part  of  the  judgment  of  Chambre, 
J.  at  all,  but  merely  an  observation  made  by  the 
reporter  of  the  case  ;  secondly,  that  observation 
appears  to  be  entirely  unsupported  b^  any  autho- 
rity at  all,  and  appears  to  have  arisen  from  a 
misunderstanding  of  TifMer*8  case.  The  note 
as  to  that  case  says  that,  '*  in  Margaret  Tinkler's 
case,  all  the  judges  thought  the  evidence  of  a 
witness  of  the  name  of  Parsons  ought  not,  in 
strictness,  to  have  been  received ;  but,  as  the* 
evidence  was  ample  without  it,  the  judges  did 
not  think  themselves  bound  to  stop  the  course 
of  justice."  Now,  from  the  statement  of  the- 
facts  in  1  East  P.  C.  it  appears  that  the  judges 
thought  that  the  evidence  of  the  statements 
made  by  the  deceased  woman  Parkinson,  not 
Parsons,  ought  to  have  been  received ;  and  it  was 
not  because  they  thought  the  evidence  was  ample 
without  the  evidence  then  in  question  that  they 
upheld  the  conviction.  Tbe^  said  nothing  abouc 
tne  evidence  being  ample  without  it,  for  they  all 
thought  that  the  statements  of  the  deceased 
woman  had  been  properly  received,  the  only 
difference  beinff  that  some  thought  the  state- 
ments reqnir^  corroboration,  while  others 
thouffht  they  did  not.  The  note,  therefore,  is 
wholly  incorrect,  and  conveys  an  entirely  wrong; 
idea  of  what  the  law  is.  In  mv  opinion,  this 
evidence  being  inadmissible,  and  having  been 
received,  renders  the  conviction  bad,  and  it  must 
be  quashed. 

Mathew,  J.— I  am  of  the  same  opinion.  We 
have  to  lay  down  a  rule  which  shall  be  applicable 
whether  a  prisoner  is  defended  by  counselor  not. 
In  either  case  it  is  the  duty  of  the  judge  to  lay 
down  the  law,  and  above  all  to  warn  the  jury 
against  acting  on  evidence  which  they  ought  not 
to  act  on.  Here  the  judge  directed  tnem  to  act 
on  evidence  which  was  not  evidence,  and  I  am 
therefore  of  opinion  that  the  verdict  ought  not 
to  stand. 

Wills,  J. — I  am  of  the  same  opinion;  and  I 
do  not  think  any  fanlt  can  be  found  with  the 
prisoner's  counsel  for  assuming^  that  a  proper 
direction  would  be  given  to  the  jury.  However, 
that  is  immaterial,  for,  if  a  mistake  has  been 
made  by  counsel,  it  would  not  relieve  the  judge 
from  his  duty  of  seeing  that  the  jury  did  not  act 
on  improper  evidence.  It  is  sometimes  said,  and 
very  erroneously,  that  the  judge  is  bound  to  be 
counsel  for  the  prisoner ;  but,  although  he  is  not 
to  act  as  counsel,  he  must  at  least  take  care  that 
the  prisoner  is  not  convicted  on  any  evidence 
but  that  which  is  leeal.  The  conviction  must,  in 
my  opinion,  be  quashed.       Conviction  quoBhed. 

Solicitor  for  the  prosecution.  E»  H.  Woodcock^ 
Wigan. 
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Scdurday,  March  5, 1887. 

(Before  Lord  Oolebidgb,  C.J.,  Pollock,  B., 
Stephen,  Mathbw,  and  Wills,  JJ.) 

Bb6.  v.  Hands  and  others,  (a) 

Criminal  law  —  LarceiMj -^  AutanuxHc  box  con* 
taining  eigareitea  —  (Jigarette  lawfully  obtain- 
able by  dropping  a  penny  into  box — Attaining 
cigarette  by  meane  of  a  brase  disc  of  no  value. 

Against  the  wall  of  a  public  faeeage  was  fixed  what 
ia  hnotvn  as  an  ^^  automatic  box**  the  property  of 
a  company.^  In  such  box  was  a  slit  of  sufficient 
site  to  admit  a  penny  piece,  and  in  the  centre  of 
one  of  its  sides  was  a  projecting  button  or  knob. 
The  box  was  so  constructed  that  upon  a  penny 
piece  being  dropped  into  the  alit  and  the  knob 
oevng  pushed  in,  a  cigarette  would  be  ejected  from 
the  box  on  to  a  ledge  which  projected  from  it. 
Upon  the  box  were  the  follotoing  inscriptions : 
"  Only  pewnies,  not  halfpennies  ;  "  "  To  obtain 
an  Egyptian  Beauties  cigarette  place  a  penny  in 
the  box  and  push  the  knob  as  far  as  it  will  go." 
The  prisoners  went  to  the  entrance  of  the  passage, 
and  one  of  them  dropped  into  the  shi  in  the  box  a 
brass  disc  about  the  size  and  shape  of  a  penny, 
and  thereby  obtained  a  cigarette,  which  he  took 
to  the  other  prisoners. 

Held,  that  the  prisoners  were  guilty  of  larceny. 

Case  reserved  by  the  Quarter  Sessions  for  the 
county  of  Gloucester,  as  follows : — 

Prisoners  Hands  and  Phelps  were  severally 
indicted  for  that  on  the  29th  Nov.  1886,  they 
did  feloniously  steal,  take,  and  carry  away  one 
cigarette,  of  the  goods  and  chattels  of  Edward 
Shenton,  against  tne  peace  of  our  said  Lady  the 
Queen. 

Prisoner  Jenner  was  indicted  for  an  attempt  to 
steal,  4&C. 

Prisoners  Jenner  and  Phelps  pleaded  guilty. 

Prisoner  Henry  Hands  pleaded  not  guilty 
and  was  given  in  charge  to  the  jury. 

J.  D.  8.  Sim  appeared  for  the  prosecution. 

3£oore  appeared  for  the  prisoner  Hands. 

This  is  a  case  of  larcenv  from  what  is  known  as 
an  **  automatic  box,"  and  the  circumstances  are 
as  follows : 

Mr.  Edward  Shenton  is  the  lessee  of  the 
Assembly  Booms  at  Cheltenham,  and  has  fixed 
against  the  wall  of  the  passage  leading  from  the 
High-street  to  the  rooms  an  "  automatic  box.'' 

This  box  presents  the  appearance  of  a  cube  of 
about  eight  or  ten  inches,  and  in  the  upper  right- 
hand  comer  (facing  the  operator)  of  the  front 
face  there  is  a  horizontal  slit  or  opening  of  suffi- 
cient size  to  admit  a  penny  piece. 

In  the  centre  of  the  face  is  a  projecting  button 
or  knob  about  the  size  of  a  shillmg. 

In  the  lower  left-hand  comer  is  a  horizontal 
slit  or  opening  of  sufficient  size  to  allow  of  the 
exit  of  a  cigarette. 

There  is  an  inscription  on  the  face  of  the  box : 

Only  pennies,  not  halfpennies. 

Also: 

To  obtain  an  Egyptian  Beauties  cigarette  place  a 
penny  in  the  box,  and  posh  the  knob  as  far  as  it  will  go. 

If  these  directions  are  followed  a  cigarette  will 
be  ejected  from  the  lower  slit  on  to  a  bracket 
placed  to  receive  it. 

The  box  is  the  property  of  the  Automatic  Box 

(a)  Beportad  by  B  Cunniksham  Qua,  Esq.,  BarristeiHit-LMrr 


Company.  The  cigarettes  with  which  it  was 
charged  belonged  to  Mr.  Shenton. 

For  some  time  past  Mr.  Shenton  has  found,  on 
clearing  the  box,  which  he  did  onoe  or  twice  a 
day,  that  a  large  number  of  metal  discs  (bnss 
and  lead)  of  the  size  and  shape  of  a  penny  bad 
been  put  in,  and  a  corresponding  number  d 
cifinirettes  had  been  taken  out. 

In  consequence  of  this  discovery  a  watch  was 
set  upon  the  box,  and,  upon  the  day  named  in  the 
indictment,  the  box  naving  been  previoosk 
cleared,  two  gentlemen  were  seen  to  go  to  it,  ea^ 
put  something  in,  and  each  took  a  cigarette,  as  it 
appeared. 

The  box  was  then  examined  and  found  to  con- 
tain one  English  penny  and  one  French  penny. 
These  coins  were  left  in.  The  box  was  locked  and 
the  watch  was  again  set. 

Shortly  after  tnis,  three  lads  (afterwards  proved 
to  be  the  three  prisoners)  were  seen  to  come  to 
the  entrance  of  the  passage,  one  of  them  came  in, 
went  to  the  box,  put  something  in,  obtained  a 
cigarette,  and  then  rejoined  the  other  two  at  the 
entrance.  This  was  repeated  a  second  time.  The 
third  time  it  was  observed  that  the  box  would  not 
work,  and  while  the  lad,  who  afterwards  waa 
found  to  be  the  prisoner  Jenner,  was  pushing  at 
the  knob,  the  watchman  came  irom,  his  place  of 
concealment  and  put  his  hand  upon  him. 

The  box  was  then  opened,  and  a  piece  of  lead 
was  discovered  stuck  in  the  "  valve,"  which  had 
the  effect  of  preventing  the  machinery  of  the  box 
from  working. 

It  was  then  found  that  the  box  contained 
(besides  the  English  and  French  pennies  already 
mentioned)  two  discs  of  brass  about  the  size  and 
shape  of  a  penny. 

No  other  coin  or  metal  piece  was  found  in  the 
box,  and  no  one  (but  the  three  lads  as  above- 
mentioned)  had  approached  it  after  the  two 
gentlemen  who  had  put  in  the  English  and  Frendi 
pennies. 

The  prisoner  Jenner  was  given  in  charge  to  the 
police,  and  the  two  other  prisoners  were  subse- 
quently apprehended. 

Upon  being  brought  together  at  the  police 
station  the  prisoner?  all  made  statements  more  or 
less  implicating  themselves  and  each  other. 

The  prisoner  Hands  said : 

Me  and  Jenner  met  Phelps  about  7.45  p.m.,  Flielps 
said,  "  I  want  to  go  to  Dodwells."  I  did  not  go,  and  we 
went  down  into  the  Hidh-street.  Phelps  and  Jemer 
stopped  bj  the  Assembly  Kooms  and  went  in,  I  remained 
ontside.  I  believe  Jenner  was  caught  at  the  box.  Ut. 
Shenton's  man  took  him  inside.  I  afterwards  put  a 
penny  in  the  box  and  had  a  cigarette  myself.   l%a 

Sieoes  of  brass  produced  are  out  in  our  shop,  Has 
laoksmith's  shop  at  Mr.  ICarshaU's. 

In  leaving  the  case  to  the  jury  the  learned 
Chairman  told  them  that  they  would  have  to  con- 
sider :  First,  was  there  a  theft  committed ;  that 
is,  was  Mr.  Shenton  unlawfullv  deprived  of  his 
property  without  his  knowledge  or  consent? 
Secondly,  if  that  were  so,  were  tnev  satisfied  that 
the  prisoner  (Hands)  took  any  part  in  the  robberr? 
He  also  told  them  that  if  they  thought  that  the 
prisoner  was  one  of  the  three  lads  who  came  to 
the  entrance  of  the  passage,  and  that  he  was 
there  with  the  others  for  the  common  purpose  of 
unlawfully  taking  the  cigarettes  from  the  oox,  or 
that  he  afterwards  partook  of  the  proceeds  of  the 
robbery,  or  that  he  had  taken  a  part  in  making 
the  discs  knowing  for  what  purpose  they  were  to 
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be  used,  that  thej  wonld  be  justified  in  finding 
him  guilty,  althoagh  he  might  not  actnaUj  have 
pat  the  discs  into  the  box  or  have  taken  out  a 
cigarette. 

The  jury  found  the  prisoner  (Hands)  guilty, 
and,  upon  motion  in  arrest  of  judgment  on  the 
gronna  that  *'the  facts  as  disclosed  by  the 
evidence  were  not  sufficient  to  constitute  a 
larceny,"  all  the  prisoners  were  allowed  to  stand 
oat  on  bail  until  the  next  quarter  sessions. 

The  question  for  the  court  was,  whether  the 
facts  as  disclosed  by  the  evidence  were  sufficient 
to  constitute  a  larceny  P 

No  one  appeared  on  either  side. 

Lord  CoLEKiDGE,  C.J. — In  this  case  a  person 
was  indicted  for  committing  a  larceny  from  what 
is  known  as  an  *'  automatic  box,^'  which  was  so 
constructed  that,  if  you  put  a  penny  into  it  and 
poshed  a  knob  in  accordance  with  the  directions 
on  the  box,  a  cigarette  was  ejected  on  to  a  bracket 
and  presented  to  the  giver  of  the  penny.  Under 
these  circumstances  there  is  no  doubt  that  the 
prisoners  put  in  the  box  a  piece  of  metal  which  was 
of  no  value,  but  which  produced  the  same  effect 
as  the  placing  a  penny  in  the  box  produced.  A 
ci^^arette  was  ejected  which  the  prisoners  appro- 
priated ;  and  in  a  case  of  that  class  it  appears  to 
me  there  clearly  was  larceny.  The  means  by 
which  the  cigarette  was  made  to  come  out  of  the 
box  were  fraudulent,  and  the  cigarette  so  made  to 
come  out  was  appropriated.  It  is  perhaps  as 
well  to  say  that  tne  learned  chairman  somewhat 
improperly  left  the  question  to  the  jury.  He  told 
them  that,  if  they  thought  that  the  prisoner  Hands 
was  one  of  the  three  lads  who  came  to  the 
entrance  of  the  passage,  and  that  he  was  there 
with  the  others  for  the  common  purpose  of  unlaw- 
fully taking  the  cigarettes  from  the  box,  or  that 
he  afterwards  partook  of  the  proceeds  of  the 
Tobbery— hedid  not  Bay,larcenou8ly  orfeloniouslv; 
said  he  further  directed  them  that,  if  they  thought 
the  prisoner  had  taken  a  part  in  making  the  discs 
knowing  for  what  purpose  they  were  to  be  used, 
they  would  be  justified  in  finding  him  guilty, 
althoagh  he  might  not  actually  have  put  the  discs 
into  the  box  or  have  taken  out  a  cigarette.  Now 
I  am  not  quite  sure  that  simply  the  fact  of  doing 
an  unlawful  thing,  as  joining  in  the  manufacture 
of  a  disc  that  someone  else  was  to  use,  would  make 
liim  guilty  of  larceny.  He  might  be  guilty  of 
sometning  else,  but  I  doubt  very  much  whether 
lie  conld  be  convicted  of  larceny.  As  upon  the 
'facts  of  the  case,  however,  I  do  not  think  that 
the  jury  could  have  been  misled;  and  as  upon 
the  facts  there  was  undoubtedly  a  larceny  com- 
mitted, I  am  not  disposed  to  set  aside  the  con- 
Tiction. 

Pollock,  B.,  Stephen,  Mathew,  and  Wills,  JJ., 

Conviction  affirmed. 


Saturday,  March  5, 1887. 

(Before  Lord  Colebidoe,  C.J.,  Pollock,  B., 
Stephen,  Mathew,  and  Wills,  JJ.) 

Ee6.  V,  Bilet.  (a) 

Criminal  lavh^Attempt  to  raj^e^Denial  by  pro- 
eeotUriaf  of  previous  connection  with  prisoner-^ 
AdmiesihUUy  of  evidence  to  contradict  denial. 

Upon  an  indictment  which  charges  a  prisoner  with 
an  cUtempt  to  commit  a  rape,  the  prosecutrix  may 
be  cross-examined  as  to  the  fact  of  her  having 
had  connection  with  the  prisoner  previously  to 
the  commission  of  the  alleged  offence ;  and  should 
she  deny  the  fact  of  such  connection  having 
taken  place,  evidence  may  be  given  in  order  to 
contradict  such  denial. 

Case  reserved  for  the  consideration  of  this  court 
by  the  Chairman  of  Quarter  Sessions  for  the 
hundred  of  Salford,  in  the  county  of  Lancaster, 
in  which  it  was  stated  that : — 

1.  At  the  intermediate  sessions  held  at  Man- 
chester in  the  said  county  for  the  hundred  of 
Salford,  on  the  18th  Aug.  1886,  James  Biley  was 
tried  upon  an  indictment  charging  him  with  an 
assault  upon  one  Alice  Gresswell  with  intent  to 
commit  a  rape  upon  her ;  there  were  two  other 
counts  in  the  mdictment,  one  charging  an  indecent 
assault,  the  other  a  common  assault. 

2.  The  defence  raised  by  the  prisoner's  counsel 
was,  that  whatever  was  done  by  the  prisoner  to 
the  said  Alice  Gresswell  was  done  with  her 
consent.  The  said  Alice  Gresswell  was  at  the 
time  of  the  commission  of  the  alleged  offence 
by  the  prisoner  a  woman  of  or  about  thirty  years 
of  age. 

3.  She  was  cross-examined  by  the  counsel  for 
the  prisoner  as  to  previous  repeated  voluntary 
acts  of  connection  with  the  prisoner  at  specified 
times  and  places  before  the  time  of  the  commis- 
sion of  the  alleged  offence,  which  she  denied,  and 
swore  that  she  never  at  any  time  or  place  had 
had  connection  with  the  prisoner. 

4.  Counsel  for  the  defence  proposed  to  call 
several  witnesses  to'  prove  these  several  alleged 
acts  of  connection  between  the  prosecutrix  and 
the  prisoner,  but  the  court  refused  to  allow  the 
said  witnesses  to  be  called  or  examined  for  the 
purpose  of  giving  such  evidence,  upon  the  ground 
that  such  evidence  was  not  admissible  for  the 
prisoner  upon  the  said  indictment,  and  that  the 
counsel  for  the  prisoner  was  bound  to  take  the 
answer  of  the  prosecutrix  for  the  purposes  of 
that  trial,  but  the  court  reserved  for  the  opinion 
of  this  honourable  court  the  question  as  to 
whether  it  was  right  in  so  ruling. 

The  prisoner  was  convicted  on  the  first  count 
of  the  said  indictment,  but  the  court  respited 
judgment  and  admitted  him  to  bail  pending  tbo 
decision  of  this  honourable  court. 

If  the  court  should  be  of  opinion  that  the 
court  was  right  in  rejecting  the  said  evidence,  the 
said  conviction  is  to  stand ;  otherwise  to  be 
quashed. 

Addison,  Q.C.  for  the  prisoner. — ^There  are  two 
grounds  upon  which  this  evidence  was  admissible : 
the  first,  that  it  went  directly  to  the  issue,  and 
not  to  a  collateral  matter;  the  second,  that  it 
went  directly  to  the  credibility  of  the  witness  as 
to  a  material  issue.  The  relations  between  the  man. 

(«)Bflpon*d  by  B.  Cunkikoham  Glut,  Baq.,  PiiilHw st  Lsw^ 
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and  woman  were  immediately  pertinent  to  the 
issue,  whether  or  not  the  woman  had  consented 
to  what  the  prisoner  was  alleged  to  have  done. 
The  rnles  as  to  cross-examination,  ¥nth  regard  to 
connection  with  other  men,  did  not  apply,  and 
-even  as  to  such  cases  the  conrts  had  held  with 
considerable  doubt  that,  as  the  evidence  did  not 
go  directly  to  the  question  at  issue  or  to  the 
credibility  of  the  witness,  it  was  inadmissible. 
In  the  present  case  the  doubt  had  arisen  from 
the  use  of  the  word  "probably,"  in  art.  134  of 
Stephen's  Digest  of  the  Law  of  Evidence,  where 
it  IS  stated  that  a  woman  against  whom  an 
attempt  to  ravish  has  been  committed  may  be 
■asked  whether  she  had  connection  on  other 
occasions  with  th^  prisoner,  "  and  if  she  denies 
it  she  probably  may  be  contradicted."  [Stephen, 
J. — ^That  was  merely  intended  to  intimate  a  doubt 
on  the  authorities  as  they  stood  at  that  time,]  I 
submit  that,  with  the  omission  of  the  word  "  pro- 
bably," the  article  is  an  accurate  statement  of 
the  authorities  as  they  now  stand.  The  principle 
on  which  rebutting  evidence  is  admissible  is  that, 
if  it  is  as  to  a  matter  in  issue,  it  may  be  given, 
T)ut  if  it  is  entirely  collateral  it  cannot  be  given. 
In  Harris  v.  Tippett  (2  Camp.  638),  Lawrence,  J. 
said:  "I  will  permit  questions  to  be  put  to  a 
witness  as  to  any  improper  conduct  of  which  he 
may  have  been  guilty,  for  the  purpose  of  trying 
his  credit ;  but  when  these  questions  are  irrele- 
vant to  the  issue  on  the  record,  you  cannot  call 
other  witnesses  to  contradict  the  answers  he 
gives.  No  witness  can  be  prepared  to  support  his 
character  as  to  particular  facts,  and  such  col- 
lateral inquiries  would  lead  to  endless  confusion." 
In  RexT.  Martin  (6  C.  &  P.  562)  it  was  held  by 
Williams,  J.  that,  on  the  trial  of  an  indictment  for 
Tape,  the  prosecutrix  may  be  asked  whether, 
previously  to  the  commission  of  the  alle^d 
offence,  the  prisoner  has  not  had  intercourse  with 
,  with  her  by  her  own  consent,  on  the  ground  of  the 
relevancy  of  the  question ;  and  in  Bex  v.  AspinaU, 
referred  to  in  the  note  to  that  case,  but  which  is 
wrongly  cited,  for  I  have  been  unable  to  find  it, 
Hullock,  B.  is  said  to  have  held  that  the  prisoner 
niight  show  that  the  prosecutrix  had  been  pre- 
viously connected  with  him.  (a)  In  Beg,  v. 
Holmes  (25  L.  T.  Bep.  N.  S.  669 ;  12  Cox  C.  C.  137 ; 
1  C.  C.  B.  334)  KelJy,  C.B..  in  holding  that  wit- 
nesses  could  not  be  called  to  prove  that  a  witness 
had  previously  had  connection  with  persons  other 
than  the  prisoner,  said:  "The  general  rule  of 
•evidence  is  that,  if  a  question  be  put  in  cross- 
examination  as  to  a  collateral  point,  the  answer 
must  be  taken  for  better  or  worse;"  and  in 
referring  to  Bex  v.  Martin,  he  said  that  there 
**  the  evidence  was  as  to  the  prosecutrix  having 
previously  had  connection  with  the  prisoner. 
And  such  evidence  is  undoubtedly  admissible,  for 
it  has  a  direct  bearing  upon  the  question  of  con- 
sent." [Pollock,  B. — ^You  will  find  in  the  report 
of  that  case,  in  the  Law  Journal,  i,e,,  voL  41, 
M.  C,  p.  12,  that  Byles,  J.  is  reported  aa  having 

(a)  The  r«fereno6  in  the  note  to  Bex  y.  Martin  should 
have  been  to  the  3rd  edition  of  Starkie's  Law  of  Evi- 
dence, vol.  3,  p.  952,  where  the  following  note  is  to  be 
fonnd :  **  Nor  can  fhe  proeecntrix  be  asked  whether  she 
'ham  not  had  connection  with  anoUier  maa,  or  witii  a 
penon  named.  The  prisoner  may,  however,  show  tiiat 
the  proMoatrixhas  been  previonsij  criminally  connected 
with  himaelf :  (Bex  v.  JLmnalL  oor.  Hollook,  B.,  York 
Cfpriag  Assiies  1827.)    ^        ' 


said,  in  the  course  of  the  argument :  "  In  the  case 
of  connection  with  the  prisoner  it  is  material  to 
see  on  what  footing  she  stood  towards  him,  bat 
that  is  not  so  with  respect  to  other  men."]  In 
Beg.  V.  Cockcroft  (11  Cox.  C.  0.  410),  the  qaestion 
was  a^in  much  the  same  as  in  Beg,  v.  adrnei; 
and  Willes,  J.  said :  "  You  may  cross-examine  the 
prosecutrix  with  respect  to  paa*ticular  acts  of  con- 
nection with  other  men ;  but,  if  she  denies  them, 
you  are  boand  by  her  answer.  You  may  not  call 
those  men  to  contradict  her ;  you  iray,  howeTer, 
examine  her  with  respect  to  particular  acts  of  con- 
nection with  the  prisoner,  and  if  she  denies  them, 
you  may  call  witnesses  to  contradict  her."  The 
evidence  was  therefore  improperly  rejected  in 
the  present  case,  and  the  conviction  should  not 
be  upheld. 

No  one  appeared  in  support  of  the  conrio- 
tion. 

Lord  Ck>LE&n>GE,  C.J. — ^I  am  of  opinion  that 
this  conviction  must  be  quashed,  on  the  ground 
that  evidence  material  to  the  issue  was  rejected 
by  the  court.  The  indictment  was  for  an  assatdt 
committed  by  the  prisoner  upon  a  woman  witb 
intent  to  commit  a  rape  upon  her ;  and  the  ques- 
tions and  answers  that  were  rejected  were 
tendered  for  the  following  purpose ;  namely,  that 
the  woman  having  denied  that  she  had  had  con- 
nection with  the  individual  accused  of  assaulting 
her,  it  was  sought  db  aliunde  to  prove  that  ti 
certain  ppecified  times  and  places  before  the 
time  of  the  commission  of  the  alleged  offence,  she 
had  voluntarily  had  connection  with  the  prisoner. 
It  appears  to  me  clear  that  such  evidence  was 
admissible.  Now,  it  has  been  held  over  and  over 
again,  that  where  evidence  is  denied  by  the 
pronecutrix  with  re^rd  to  acts  of  connection 
committed  by  her  with  persons  other  than  the 
prisoner,  she  cannot  be  contradicted.  The  rejec- 
tion of  such  evidence  is  founded  on  good  common 
sense,  not  only  because  it  would  put  very  end 
hardship  on  a  prosecutrix,  but  also  on  the  ground 
that  the  evidence  does  not  go  to  the  point  in  issue, 
that  point  beinj^  whether  or  not  a  criminal  assault 
has  been  made  upon  her  by  the  prisoner.  To 
admit  evidence  of  connection  previously  with 
persons  other  than  the  prisoner  would  be  plainly 
contrarv  to  the  most  elementary  rules  of  evi- 
dence ;  but  to  reject  evidence  as  to  the  particular 
person  is  another  matter.  Because  not  only  do» 
it  render  it  more  likely  that  she  would  or  would 
not  have  consented,  but  it  is  evidence  which  goes 
to  the  very  point  in  issue.  Take  the  case  of  a 
woman  having  lived  without  marriage  for  two  or 
three  years  with  a  man  before  the  assault;  could 
it  be  contended  that,  had  she  denied  it,  proof  of 
that  sort  was  not  material  to  the  issue;  and,  if 
material  to  the  issue,  that  if  denied  evidence  to 
contradict  it  could  not  be  given.  I  see  that 
Hullock,  B.  is  reported  to  have  decided  practically 
the  very  Ppii^t  upon  which  our  opimon  is  now 
sought.  That  appears  from  a  note  to  the  case  of 
Bex  V.  Martin  (6  C.  &  P.  562),  where  the  case  of 
Bex  V.  AspinaJl  is  cited.  If  that  case  can  be  found 
it  is  directly  in  point,  but  like  Mr.  Addisw  1 
have  looked,  and  I  confess  I  cannot  find  ^ 
case,  (a)  It  is  enougb  for  us  to  say,  howerver,  in 
the  absence  of  that  case,  that  the  decinoa  is 
common  sense;  and  on  the  ground  not  only  of 

(a)  See  note,  anie* 
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anthority  but  of  good  Ronse,  I  am  of  opinion,  that 
this  evidence  ought  not  to  have  been  rejected, 
and  that,  as  it  was  rejected,  the  conviction  must 
\»L'  quashed. 

Pollock,  B. — I  n^ree.  The  only  question  is, 
Tfas  the  eviden'-u  tendered  relevant  to  the  issue  P 
If  it  is  only  as  to  evidence  of  character,  as 
evidence  with  regard  to  connection  with  other 
men,  it  is  inadmissible.  But  the  moment  it  is  to 
show  that  she  had  bad  connection  with  the 
prisoner  previously  to  the  assault  it  becomes 
material  evidence  and  must  be  admitted.  The 
conviction  must  therefore  be  quashed. 

Stephen,  J. — ^I  am  of  the  same  opinion  entirely, 
and  have  hardly  anything  to  add.  I  think  that 
the  weight  of  aufchority  was  decidedly  in  the 
direction  in  which  this  decision  will  place  it. 
Although  some  of  the  authorities  were  rather  in 
the  nature  of  dicta  than  of  absolute  judgments, 
[  did  not  think  when  I  wrote  upon  the  subject 
that  there  could  be  much  room  for  doubt;  but 
at  the  same  time,  in  the  absence  of  direct  autho- 
rity, I  did  not  feel  that  my  statement  could  be 
made  witliout  suggesting  that  there  might  be 
doubt.  Now,  however,  by  this  decision  the  doubt, 
if  it  existed,  is  removed.  I  may  add,  that  our 
observations  with  regard  to  evidence  as  to  con- 
nection with  other  men  being  inadmissible  are 
not  intended  to  exclude  or  conflict  with  the 
decisions  as  to  the  admissibility  of  evidence 
as  to  prostitution. 

Mathbw  and  Wills,  J  J.  were  of  the  same 
opmion.  Conviction  quashed. 

Solicitor  for  the  prisoner,  8.  F,  Butcher,  Bury. 


Supreme  Couit  of  luMtatare. 

♦ — 

COURT   OF  APPEAL. 

Jan.  12  and  13, 1887. 

(Before  Lord  Esher,  M.B.,  Bowen  and 
Fey,  L.JJ.) 

The  Owens  College  (apps.)  v.  The  Overseers 
OF  THE  Poor  op  Chorlton-upon-Msdlock 
(resps.).  (a) 

Poor  rate — Ttcdeahls  value  —  Fremiees  vested  in 
trustees  for  statutory  purpoeee — InaMlity  to  rent 
promisee — Possible  tenant 

By  certain  private  Acts  of  Parliament  the  appel- 
lants were  incorporated  for  the  purposee  of 
establishing  and  maintaining  an  educaiional 
college.  They  were  empowered  to  acquire  and 
hold  land  as  a  site  and  erect  college  buHdinas 
thereon,  but  they  had  no  power  to  sell  or  let  the 
site  so  acquired. 

The  said  college  could  not  be  eairied  on  at  a  profit 
as  a  collegiate  institution  because  the  necessary 
annual  expenses  would  ahoays  exceed  the  amount 
to  be  derived  from  students*  fees. 

The  appellants  having  in  pursuance  of  their  Acts 
of  Jrarliamient  purcnased  in  fee  simple  certain 
iand  as  a  site  for  their  college,  and  Jiaving 
erected  buildings  thereon  which  they  used  for  the 
purposes  of  a  college,  were  rated  by  the  respon- 

(a)  Repurted  by  A.  A.  HOPKINS,  E^q.,  Barrister-at-Law, 
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dents  in  respect  of  such  land  and  premises  on  a 
aross  estimated  rental  of  38331.  Upon  an  appeal 
by  the  appellants  against  the  rate  it  was  found 
as  afa>ct  that  the  college  premises,  if  let  for  a/wy 
purposes  to  which  {without  considerable  structwal 
alteration)  they  were  capable  of  being  applied, 
would  not  let  for  m^ore  than  ISOOl.per  cmnum, 
which  would  m^he  the  rateable  value  10831.  6s.  Sd. 
In  arriving  at  that  vahiaiion  the  appellamis 
themselves  were  not  taken  into  consideration  as 
possible  tenants.  The  appellants  were  willing 
to  be  rated  upon  that  rateable  value,  but  not  upon 
any  larger  amount. 

Held,  that  (asstmiing  the  appellants  to  be  rateable 
upon  more  than  a  nominal  amount),  the  rateaMe 
value  must  be  reduced  to  1083L  6s.  8<2.,  because 
the  appellants,  being  themselves  unable  to  rent 
premises  in  consequence  of  the  statutory  provi- 
sions, were  property  excluded  from  consideration 
as  possible  tenants. 

Reg,  V.  School  Board  for  London  (ante,  p.  260 ;  56 
L.  T.  Bep.  N.  8. 384;  17  Q.B.  Biv.  738)  explained. 

This  was  an  appeal  from  a  judgment  of  the 
Queen's  Bench  Division  (Stephen  and  Smith,  JJ.), 
reported  ante,  p.  285 ;  and  55  L.  T.  Beo.  N.  S.  737. 

Upon  the  special  case  stated  tne  Queen's 
Bench  Division  (Stephen  and  Smith,  JJ.)  ^ve 
judgment  in  favour  of  Owens  College :  (cmife,  p. 
285 ;  55  L.  T.  Rep.  N.  S.  737.) 

The  overseers  appealed. 

Hopwood,  Q.O.  and  Ooghill  for  the  overseers. — 
The  rental  of  1300Z.,  which  is  the  ffross  annual 
rental  at  which  the  appellants  say  they  ought  to 
he  rated,  has  heen  arrived  at  without  reference 
to  the  apnellants  themselves  as  possible  tenants 
of  the  *  college  buildings.  -  That  is  a  wrong  prin- 
ciple, and  has  been  decided  to  be  so  : 

Beg.  Y.  The  School  Board  for  London,  ante,  p.  260  ; 
55  L.  T.  Bep.  N.  S.  884;  17  Q.  B.  Div.  788. 

In  that  case  it  was  held  that  the  School  Board 
itself  ought  to  be  considered  as  a  possible  tenant, 
and  the  values  calculated  upon  the  rent  which 
the  board  might  reasolaably  be  expected  to  give 
for  the  premises  for  use  as  schools. 

Henn-ColUns,  Q.C.  and  Smyley  for  the  Owens 
College. — ^The  governors  of  the  college  cannot 
possibly  be  tenants  of  the  buildings.  They  have 
acquired  the  site  under  their  Acts  of  Parliament, 
and  those  Acts  in  effect  provide  that  the  site 
when  once  acquired  shall  be  held  for  ever  for  the 
purposes  of  the  college,  and,  the  Acts  in  effect 
forbid  the  sale  or  transfer  of  the  site.  It  is  there- 
fore impossible  to  consider  the  college  authorities 
as  themselves  possible  tenants  of  the  site  and 
buildings.    [They  were  stopped.] 

Hopwood,  Q.O.  in  reply. 

Lord  Esher,  M.R. — In  this  case  the  question 
really  seems  to  be  at  which  of  the  two  valuations 
found  in  the  special  case  the  Owens  College 
ought  to  be  rated.  The  case  does  not  oblige  us 
to  decide  whether  the  appellants  are  not  rateable 
at  all,  or  are  only  rateaole  at  a  nominal  amount ; 
it  no  doubt  gives  us  the  opportunity  of  so 
deciding,  but  I  do  not  think  that  it  becomes 
necessary  to  decide  that  question,  inasmuch  as 
the  appellants  arc  willing  to  be  assessed  upon  a 
gross  estimated  rental  of  1300Z.  The  only  ques- 
tion therefore  is  whether  the  assessment  is  to  be 
upon  a  gross  estimated  rental  of  1300Z.,  and  a 
rateable  value  of  1083?.  6s.  9d.,  or  upon  a  larger 
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sum.  Kow  paragraph  12  of  the  special  case 
shows,  and  tnis  was  the  view  taken  by  the  Divi- 
Kional  Court,  that  in  arriving  at  the  figure  of 
1300Z.  the  arbitrator  has  abstained  from  consider- 
ing  what  the  appellants  themselves  would  be 
willing  to  give  as  a  rental  for  the  site  and  build- 
ings  supposing  that  they  themselves  wanted  to 
become  tne  tenants  of  them.  In  that  case  it 
might  be  that  the  appellants  would  be  willing  to 
give  more  than  anyone  else  because  they  have 
important  duties  to  perform  under  their  Acts  of 
Parliament,  to  which  such  a  site  and  buildings 
are  essential.  If  then  the  appellants  themselves 
can  be  considered  as  possible  tenants,  the  valua- 
tion has  been  arrived  at  on  a  wrong  basis, 
because  that  consideration  has  been  left  out  of 
the  calculation.  The  test  for  the  determination 
of  the  question  whether  the  appellants  can 
properly  be  considered  as  possible  tenants  seems 
to  depend  upon  whether  in  our  view  of  their  Acts 
of  Parliament  they  can  legally  be  tenants  of  their 
site  and  buildings  for  the  purposes  of  their  Acts ; 
because,  if  our  view  is  tnat  they  cannot,  then  I 
think  it  follows  that  they  ought  to  be  excluded 
from  the  class  of  possible  tenants  of  the  premises. 
In  determining  the  question  whether  they  can, 
under  their  Acts  of  Parliament,  hold  the  site  as 
tenants,  I  need  not  examine  minutely  all  the 
provisions  of  the  Acts.  There  may  be  no 
express  prohibition  against  their  taking  lands  as 
tenants  for  the  purposes  of  a  site ;  but,  in  looking 
:;.t  these  Acts  of  Parliament,  we  must  bear  in 
mind  that  the  appellants  are  created  as  a  statu- 
tory corporation  by  the  Acts,  and  exist  only  for 
the  purposes  of  the  Acts,  and  that  consequently 
they  can  only  have  the  powers  which  are  given 
to  them  by  tne  Acts.  It  seems  to  me  that,  look- 
ing at  the  terms  of  the  various  provisions  of  the 
Acts,  it  ifl  a  necessary  implication  that  the 
governors  could  not  become  tenants  of  any  site 
for  the  purposes  of  the  college,  but  that  the  only 
site  which  they  were  authorised  to  acquire  was  a 
site  which  they  were  to  take  as  owners  in  fee 
simple.  It  seems  to  me  to  follow  from  this  that 
the  appellants  ought  not  to  be  taken  into  con- 
sideration as  among  the  class  of  possible  hypo- 
thetical tenants.  Are  they  to  be  taken  as  seeking 
to  become  tenants  of  the  site  when  their  Acts  of 
Parliament  in  effect  say  that  they  shall  not  be 
tenants  of  it  H  It  seems  to  me  that  the  proposi- 
tion itself  involves  the  answer  to  it.  I  abide  by 
the  view  which  I  clearly  had  in  my  mind  in  the 
case  of  Beg.  v.  School  Board  for  London  (uhisup.). 
What  I  decided  in  that  case  was,  that  the  School 
Board  ought  to  be  taken  into  account  as  a  possible 
tenant  because  the  School  Board  could  be  tenant 
of  the  school  premises,  but  I  went  on  to  say  this : 
"If  by  the  terms  of  any  statute  it  could  not 
legally  be  tenant  it  would  be  excluded  from  the 
calculation."  I  confess  that  I  can  see  no  answer 
to  either  part  of  this  proposition.  If  the  parties 
can  be  tenants,  then  I  think  they  must  be  taken 
into  consideration  as  part  of  the  class  of  possible 
tenants ;  but  if  they  cannot,  by  reason  of  some 
disability  imposed  on  them  by  statute,  then  I 
cannot  escape  from  the  conclusion  that  it  is 
impossible  to  take  them  into  consideration.  That 
is  all  that  it  is  necessary  to  decide  in  this  case, 
and  I  go  no  further.  I  put  my  judgment  on  this 
sole  ground,  that  the  arbitrator  was  lij^ht  in 
•xclnding  from  his  calculation  the  rent  wliich  the 
appellants    themsolvos   misjlit   ho  ren^onablv  ex- 


'  pected  to  give  for  these  premises,  because  by 
reason  of  the  statutes  they  never  could  be  tenants 
of  the  premises.  I  think  this  case  is  a  corollary 
upon  the  School  Board  case,  and  follows  from  it. 
For  these  reasons  I  think  that  this  appeal  most 
be  dismissed. 

BowEN,  L.J. — I  am  of  the  same  opinion.  The 
site  and  buildings  of  the  college  has  been  pur- 
chased by  the  appellants  and  has  passed  to  them. 
I  do  not  think  that  we  need  consider  whether 
they  had  originally  power  to  rent  a  site;  they 
have,  as  a  fact,  bought  one,  and  they  can  neitb^ 
sell  it  nor  let  it,  but  must,  as  a  statutory  cor* 
poration,  continue  to  occupy  it  for  their  statutory 
purposes.  Looking  to  the  provisions  of  the  Acts 
of  Parliament  by  which  the  appellants  are  inco^ 

g orated  in  order  to  see  what  their  powers  are  and 
ow  they  are  limited,  it  appears,  I  think,  to  have 
been  intended  that  their  powers  of  sale  and  leas- 
ing should  be  confined  to  those  cases  expressly 
mentioned,  which  exclude  the  power  of  letting  or 
selling  the  site  of  the  college  buildings,  and,  in 
my  opinion,  the  true  construction  of  the  Acts  is 
that  the  appellants  have  no  power  to  sell  or  lease 
that  site.  That  being  so,  how  does  that  state  o! 
things  affect  the  question  of  rating  the  site? 
Have  we,  in  the  terms  in  which  the  special  case  is 
stated,  any  material  for  holding  that  the  prenuaes 
ought  to  be  assessed  more  highly  than  upon  & 
gross  estimated  rental  of  13001.  P  The  basis  of 
rating  is  declared  by  the  Parochial  Assessment  Act 
to  be  an  estimate  of  the  net  annual  value  of  the 
hereditament ;  that  is  to  say,  that  it  is  founded 
on  the  supposition  of  rent,  and  that  rent  is  such 
a  rent  as  people  might  reasonably  be  expected  to 
pav  for  the  hereditament  from  year  to  year, 
subject  to  certain  deductions.  Now,  if  the 
premises  were  so  circumstanced  that  they  neyer 
could  be  let  at  all  for  any  rent,  then  it  might 
perhaps  be  said  that  they  could  not  properly  be 
rated,  but  we  are  not  asked  to  consider  that  view 
of  the  case  here.  In  estimating  the  rent  at  which 
the  hereditament  may  reasonably  be  expected  to 
let,  while  on  the  one  hand  you  must  not  take  into 
account  what  an  unreasonable  person  might  give, 
on  the  other  hand  it  seems  to  me  that  you  mnst 
take  into  consideration  the  fact  that  people  who 
have  statutory  duties  to  perform,  to  whicii  the 
premises  are  essential,  would  compete  for  the 
tenancy.  So  that  if  any  class  of  persons,  whether 
bound  by  statute  to  obtain  the  use  of  such 
premises  or  not,  may  reasonably  be  expected  to 
rent  the  premises,  then  their  existence  mnst  be 
taken  into  consideration.  That  seems  to  me  to 
be  the  effect  of  the  case  of  Beg.  v.  School  Board 
for  London  (ubi  aim.).  Therefore,  the  material 
question  which  we  have  to  consider  here  is,  how 
far  the  governors  of  the  Owens  College  ought  to 
be  excluded  from  the  list  of  possible  tenants  of 
these  premises.  I  think  that  they  must  be  alto- 
gether excluded  from  the  class  of  persons  who 
might  reasonably  be  expected  to  g^ve  a  rent  for 
these  premises,  oecause  they  cannot,  as  matters 
now  stand,  ever  give  a  rent  £>r  the  site  and  build- 
ings of  their  college ;  they  never  can  be  asked  to 
give  one;  their  Act  of  Parliament  imposes  a 
fetter  upon  them,  the  result  of  which  is  tnat  they 
can  only  now  hold  the  premises  as  owners  in  fee 
simple.  We  then  must  consider  what  other 
possible  tenants  would  give  for  them,  and  we 
mnst  consider  those  other  possible  tenants  as 
fettered   in    their  use   of   the    premises   by  the 
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restrictions  existing  under  the  Acts  of  Parliament 
applying  to  the  appellants,  and  as  only  giving 
such  a  rent  as  the  premises  would  command  when 
thus  affected  by  the  statutory  conditions,  and  in 
the  state  in  which  the  Act  of  Parliament  says  they 
are  to  remain.  Upon  this  point  the  arbitrator 
who  has  suited  the  case  has  found  the  respondents 
upon  the  case  out  of  court,  because  he  has  found 
that  no  tenant  would  give  a  rent  of  more  than 
1300L  for  the  premises  as  they  exist  for  any 
purpose,  and  the  appellants  do  not  seek  to  reduce 
the  assessment  below  that  figure.  Therefore; 
excluding  the  existence  of  Owens  College  from 
consideration  in  this  sense,  that  the  appellants 
cannot  be  considered  as  being  themselves  in  a 
position  to  rent  the  premises,  I  am  of  opinion  that 
the  judgment  of  the  court  below  was  right,  and 
that  this  appeal  must  be  dismissed. 

Pet,  L.J. — ^The  respondents  in  this  court  sup- 
port the  jud^nent  of  the  court  below  by  two 
arguments.  First,  they  say  that  there  never 
could  be  any  tenant  of  these  premises  at  all  in 
consequence  of  the  restrictions  imposed  by  the 
Acts  of  Parliament  which  deal  with  Owens 
ColI^;e,  and  therefore  that  the  premises  are  not 
rateable  at  all.  I  do  not  propose  to  go  into  that 
question.  Next  they  say  that,  inasmuch  as  they 
are  incapable  of  hiring  premises  for  the  pur- 
poses of  their  Acts,  they  cannot  properly  be  con- 
sidered as  possible  tenants  of  such  premises,  and 
therefore  that  any  rent  which  they  might  reason- 
ably be  expected  to  give  ought  to  be  left  out  of 
the  consideration.  The  question,  therefore,  seems 
to  me  to  be  whether  the  governors  are  prohibited 
by  their  statutes  from  hiring  a  site  for  their 
college.  Looking  to  the  Act  of  1870,  it  appears 
to  me  that  it  contemplated  not  the  foundation  of 
an  institution  which  could  be  carried  on  in  a  hired 
building,  but  the  establishment  and  maintenanoe 
of  a  coil^;e  to  be  used  for  ever  for  the  purposes 
of  education ;  and  for  that  purpose  it  enables  the 
governors  to  acquire  and  hold  lands,  and  I  think 
the  language  clearlj  points  to  the  establishment 
of  a  permanent  institution  and  structure.  Under 
that  Act  the  governors  acquired  the  piece  of  land 
now  in  question,  and  then  agreed  with  the  trustees 
ol  Owens*  will  that  the  original  Owens  College 
established  under  the  trusts  of  the  will  should 
be  amalfifamated  with  the  new  institution,  and 
that  the  lands  so  purchased  should  be  made  over 
to  the  governing  body  of  the  two  institutions ; 
that  agreement  was  incorporated  by  the  Charity 
(Commissioners  in  a  scheme  drawn  up  by  them, 
which  scheme  received  the  sanction  of  the  Legis- 
lature in  the  Act  of  1871.  It  seems  to  me 
that  from  and  after  that  time  the  land  became 
dedicated  for  ever  as  the  site  of  the  buildings  of 
the  college,  and  that  the  appellants  are  now  in- 
capable of  hiring  any  other  lands  for  that 
purpose,  and  that  therefore  the  respondents  in 
ihis  court  are  well  founded  in  their  contention 
that,  being  prohibited  from  hiring  land,  they 
cannot  properly  be  taken  into  consideration  as 
possible  tenants.  I  therefore  think  that  this  case 
can  be  decided  upon  the  smaller  and  narrower  of 
the  two  arguments  put  forward,  and  that  the 
appeal  must  be  dismissed. 

Appeal  diamisaed. 

Solicitors  for  the  appellants  on  the  case.  Bower, 
CoUon,  and  Bower,  for  J.  P.  Aston  and  Harwood, 
Solicitors  for  respondents,  Hopwood  and  Soru,  I 
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Monday,  Nov.  29, 1886. 
(Before  Denman  and  Stephen,  JJ.) 

Beg.  on  the  prosecution  of  John  Pritcuaud  r. 
The  Mayor  and  Corporation  of  the  Borough 
op  Bangor,  (a) 

Municipal  election  —  Councillor  —  Eligibiliiy  — 
Betirimj  alderman — Duty  of  returning  officer — 
Declaration  of  result  "forthwith  " — Public  notice 
of  name  of  candidate  elected — The  BaMot  Act 
1872  (35  ^  36  Vict.  c.  33),  8.  2,  and  ached.  1, 
part  1,  rr.  45,  46 — The  Municipal  Corporations 
Act  1882  (45  #•  46  Vict.  c.  50),  as.  53,  58. 

At  the  cloae  of  the  poll  for  the  electio7i  of  a  councillor 
for  a  ward  of  a  borough.  P.,  one  of  the  two  can- 
didatea,  objected  thai  R.,  the  other  candidate, 
waa  ineligible  on  the  ground  that  he  was  an 
alderman  of  the  borough.  The  returning  officer 
counted  the  votes,  and  found  that  B.  had  a 
majority.  He  communicated  the  numb&i's  to  the 
mayor,  not  intending  thereby  to  declare  R.  to  be 
elected  vrithin  the  meaning  ofaect.  2  of  the  Ballet 
Act  1872  (35  ^  36  Vict.  c.  33),  and  the  mayor 
publicly  announced  them  from  the  steps  of  the 
ouilding.  On  the  next  day  the  returning  officer 
iaaued  a  public  vlaca/rd  declaring  P.  elected,  and 
P.  made  a/nd  auhscribed  the  declaration  required 
by  sect.  35  of  the  Municipal  Corporations  Act 
lo82,  and  claimed  to  vote  at  a  meeting  of  the 
council.  The  ma/yor  leaving  refused  to  receive 
P.*8  vote : 

Held,  on  argwnent  of  rule  for  mandamus,  thai 
R.,  being  an  aXderma/n  of  the  borough,  was  thereby 
rendered  ineligible  for  the  offi>ce  of  councillor; 
that  the  declaration  of  the  result  on  the  night  of 
the  election  had  no  effect ;  thai  the  public  notice 
iaaued  by  the  retwmxng  officer  on  the  next  day 
was  within  the  requirementa  of  the  BaUot  Act 
amd  the  rulea  thereunder ;  a/nd  thai,  P.  being 
dul/y  returned,  a  m^xmdanvua  m/uat  issue  command- 
ing the  mayor  to  receive  and  count  his  vote. 

This  was  a  rule  niai  calling  upon  the  mayor  and 
corporation  of  the  borough  of  Bangor  to  show 
cause  why  a  writ  of  manaibmua  should  not  issue 
commanding  them  to  receive  and  count  the  vote 
of  John  Pritchard  at  the  meetings  of  the  town 
council  of  Bangor,  he  having  been  duly  elected  a 
member  of  the  town  council. 

It  appeared  that  on  the  23rd  Oct.  last  John 
Pritchard  and  Meshack  Roberts  were  duly  nomi- 
nated, in  writing,  as  candidates  for  the  office  of 
councillor  for  the  south  ward  of  the  borough  of 
Bangor,  Meshack  Roberts  being  at  that  time  an 
alderman  of  the  borough,  an  office  which  he  con- 
tinued to  hold  until  the  9i}h  Nov.  following. 

On  the  25th  Oct.  the  mayor  attended  at  the 
council  chamber  in  accordance  with  the  9th  rule 
of  part  2  of  the  3rd  schedule  of  the  Municipal 
Corporations  Act  1882  (45  &  46  Vict.  c.  50)  to 
decide  on  the  validity  of  every  objection  made 
in  writing  to  a  nomination  paper,  and  John 
Pritchard  then  attended  in  person  and  duly 
objected  in  writing  to  the  validity  of  the  nomi- 
nation paper  of  Meshack  Roberts,  on  the  ground 
that  he,  being  an  alderman  of  the  borough,  was 
ineligible  for  the  office  of  councillor.    The  mayor 

(a)  Reported  by  Josbph  Smith,  Esq.,  Barrister-st-Law. 
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thereupon,  by  a  decuion  given  in  writing,  disi 
allowed  the  objection. 

On  the  2nd  Nov.  the  election  took  place,  an 
alderman  of  the  boroagh  being  duly  assigned  as 
returning  ofBcer.  At  the  close  of  the  poll,  the 
ballot  boxes  were  taken  to  the  Masonic  Hall  in 
the  borough,  and  the  votes  were  then  oounted  by 
the  returning  officer. 

Both  before  the  commencement  of  the  counting 
and  during  its  progress  John  Pritchard  objected 
to  the  returning  officer  that  Meshack  Roberts  was 
disqualified  from  being  elected,  on  the  ground 
that  he  was  an  alderman  of  the  borough,  and 
claimed  himself  to  be  elected. 

At  the  close  of  the  counting  it  was  found  that 
171  votes  had  been  given  for  Koberts,  and  151  for 
Pritchard,  and  the  returning  officer  verbally  stated 
these  numbers  to  the  mayor,  who  then  proceeded 
to  the  steps  leading  up  to  the  door  of  the  building 
and  publicly  announced  them. 

On  the  next  day  (Nov.  3)  the  returning  officer, 
haying  considered  and  taken  legal  advioe  on  the 
objection  made  by  Pritchard  to  the  qualification 
of  Roberts,  issued  a  public  notice  formally 
declaring  that  Pritchard  was  duly  elected  as 
councillor  for  the  south  ward,  on  the  ground 
that,  Roberts  being  an  alderman  of  the  borough, 
the  votes  given  for  him  were  invalid. 

On  the  same  day  the  town  clerk  of  the  borough 
sent  Pritchard  a  notice  informing  him  that  ne 
had  been  elected,  and  stating  the  time  and  place 
at  which  he  might  make  the  declaratipn  required 
by  the  Municipal  Corporations  Act  1882  (45  &  46 
A'^ict.  c.  50),  s.  35 ;  ana  on  the  same  day  Pr:^tohard 
attended  at  the  town  clerk's  office,  and  ma^e  and 
subscribed  the  said  declaration. 

On  the  9th  Nov.  Pritchard  attended  a  meeting 
of  the  council,  when  the  mayor  refused  to  receive 
and  count  his  vote. 

On  the  same  day  Roberts  made  and  subscribed 
the  declaration  required  by  the  Municipal  Cor- 
porations Act  1882  (45  &  46  Vict.  c.  50),  s.  35,  and 
the  mayor  received  and  counted  his  vote. 

Pritchard  thereupon  obtained  a  rule  nisi  calling 
upon  the  mayor  and  corporation  to  show  cause 
wny  a  writ  of  mandamtia  should  not  issue  com- 
manding them  to  receive  and  count  Pritchard's 
vote  at  the  meetings  of  the  council ;  and  this  was 
the  rule  which  now  came  on  for  argument. 

B,  S.  Wright,  for  the  Mayor  and  Corporation, 
showed  cause  against  the  rule. — ^This  applica- 
tion is  misconceived,  as  manda/nvus  will  not  lie 
for  the  purpose  of  filling  an  office  which  is 
already  de  facto  full.  The  only  remedy  in  such 
a  case  is  by  quo  warranto.  In  the  case  of  Frost 
V.  The  Mayor  of  Chester  (5  B.  &  B.  531 ;  25 
L.  J.  61,  Q. B )  Campbell,  C.J. :  says  "  The  return 
shows  that  an  election  was  'duly  held'  at  a 
time  when,  at  any  rate,  there  was  a  vacancy.  And 
it  alleges  that  Smith,  being  duly  qualified  and 
duly  elected,  accepted  the  office  of  councillor  and 
made  and  subscribed  the  declaration,  and  does 
still  hold  and  continue  in  that  office,  wherefore 
the  office  is  full  of  him  .  .  .  and  it  is  a  clear 
point  in  municipal  law  that  where  a  man  is  bond 
fide  in  office  nis  title  is  not  to  be  tried  by 
numdawMs,  but  by  quo  warroMio."  [Denman,  «f . 
— Is  not  the  question  whether  Roberts,  being  an 
alderman  at  the  time,  was  an  eligible  candidate 
for  the  council?]  Even  if  he  were  ineligible, 
mandamus  does  not  Ue,  the  proper  mode  of  ques- 


tioning the  election  being  by  quo  warranto. 
[Denman,  J. — Could  the  mayor's  decision  as  to 
the  validity  of  the  nomination  paper  have  been 
questioned  in  any  way  ?]  No ;  by  tne  14th  rale  of 
part  2  of  the  3rd  schedule  of  the  Municipal  Cor- 
porations Act  1882  (45  &  46  Vict.  c.  50),  the 
decision  of  the  mayor  disallowing  an  objection  is 
final.  Secondlv,  assuming  that  Roberts  wu 
ineligible  as  being  an  alderman,  Pritchard 
cannot  be  held  to  have  been  elected,  because  the 
mere  fact  that  the  electors  knew  that  he  was  an 
alderman  is  not  sufficient  to  prove  that  their 
votes  were  thrown  away  : 

Beg.  T.  The  Mayor,  irc.^  of  Tewkeibwry,  18  L.  T.  Sep. 
N.  S.  851 ;  L.  Bep.  3  Q.  B.  629. 

[Denman,  J. — ^When  did  Roberts  vacate  the 
office  of  alderman  P]  His  term  of  office  expired 
on  the  9th  Nov.,  immediately  after  the  election 
of  mayor  and  before  the  election  of  aldermen : 
(the  Municipal  Corporations  Act  1882,  ss.  dO 
and  61.)  In  Beg.  v.  Mayor  ^c,  of  Tewkethunf, 
at  the  election  of  town  councillors  in  a  boroo^ 
not  divided  into  wards,  there  were  four  vacanciee 
and  five  candidates.  B.,  one  of  the  four  who 
had  a  majority  of  votes,  was  the  mayor,  and 
acted  as  returning  officer,  and  was  theref(H« 
incapable  of  being  nlected,  and  it  was  held  that 
the  mere  knowledge  on  the  part  of  the  electors 
who  voted  for  B.  that  he  was  mayor  and  return- 
ing officer  did  not  amount  to  knowledge  that  he 
was  disqualified  in  point  of  law  as  a  candidate; 
and  therefore  their  votes  were  not  thrown  vw%j, 
so  as  4k>  make  the  election  fall  on  the  fifth  candi- 
date. Thirdly,  Roberts  was  not  rendered  in- 
eligible for  tne  office  of  councillor  bv  reason  of 
his  being  a  retiring  alderman.  In  Beg.  r. 
GoaJcs  (3  E.  &  B.  249)  this  was  assumed  withoot 
authority  and  without  argument,  and  that  case  is 
therefore  no  authority  lor  the  proposition.  All 
that  Lord .  Campbell,  C.J.  says  on  the  point  is, 
"  Blake  was  an  alderman,  and  therefore  ineli&ible, 
and  that  fact  was  known 'to  the  electors,'  and 
this  judgment  deals  with  other  points.  It  does 
not  even  appear  that  Blake  was  a  retiring  aiders 
man,  as  is  the  case  here.  [Denican,  J.— Was 
there  any  act  which  he  could  have  been  called  on 
to  do  as  councillor  before  his  term  of  office  as  an 
alderman  expired  P]  No ;  he  did  not  come  into 
office  as  a  councillor  until  after  the  election  ol 
ma^or,  which  is  the  last  business  in  which  a 
retiring  alderman  can  take  part.  [Stephen,  J.-* 
If  we  are  of  opinion  that  Roberts  was  disqualified 
as  an  alderman,  does  the  Tewkesbury  case  apply? 
Is  not  the  point  here,  which  was  the  real  dedarar 
tion  of  the  result  of  the  election?]  Pritchard 
cannot  be  elected,  because  the  votes  given  for 
Roberts  were  not  thrown  away.  In  Beg.  v.  Coaki 
there  was  express  notice  to  all  the  electors,  here 
there  was  no  sufficient  notice ;  and  in  Beg*  v. 
Tewkesbury  {ubi  sup.),  Lush,  J.  says  :  "  It  is  a 
very  different  question  whether  we  are  to  aj 
now  that  the  candidate  who  was  in  the  minority 
is  to  be  declared  duly  elected,  and  that  those 
persons  who  voted  for  Blizard  must  be  taken  to 
be  in  the  same  position  as  if  they  had  not  voted 
at  all,  merely  because  they  knew  the  fact  from 
which  by  construction  of  law  the  disqualification 
arose.  Therefore  I  am  of  opinion  that  the 
mamdamMS  cannot  issue."  The  returning  officer 
had  no  power  to  decide  this  question  of  qualifica- 
tion.    In   Beg   v.   Ledga/rd   (8    A.  A  B.  535) 
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Patteeon,  J.  says  (p.  645):  "If  the  returning 
ofBcer  -viere  to  take  it  on  himself  to  decide  on  the 
qualification,  no  better  mode  of  fraud  could  be 
devised,  for  he  might  assume  the  want  of  qualifi- 
cation :>nd  put  the  borough  to  a  quo  warranto. 
The  Act  (5  &  6  Will.  4,  c.  76)  studiously  makes  the 
returning  o£5cer  ministerial  for  the  purpose  of 
summing  up  the  votes  and  declaring  the  party 
-vfho  has  the  greatest  number  to  be  elected.  It  is 
no  business  of  his  whether  the  candidate  be 
qualified  or  not.  I  do  not  know  that  he  would 
be  bound  to  notice  his  not  being  on  the  burgess 
roll."  [Dbnman,  J. — Suppose  the  jteturning 
officer  returned  an  alien.  Would  the  mayor  be 
bound  to  take  his  vote  P]  He  could  not  seat  the 
o^her  candidate.  In  Bea,  v.  The  Mayor,  ^c,  of 
Leeds  (11  A.  &  E.  512)  there  was  a  second  publi- 
cation, and  the  court  held  it  yoid>  the  person 
first  declared  to  be  elected  being  de  facto  in  the 
office.  No  declaration  is  necessary  in  a  municipal 
election.  It  is  the  fact  of  the  majority  of  the 
votes  which  determines  the  election. 

WilliSf  Q.C.andJlfarg^ZZ,  forMeshach  Roberts, 
did  not  argue. 

Sir  Henry  James,  Q.C..  M^Intyre,  Q.C.,  and 
if.  Bouglas  for  John  Pritchard. — The  returning 
officer  has  made  one  return  only,  declaring 
Pritchard  elected,  (a)  and  if  wrong  that  return 
must  be  set  right  by  petition  or  quo  warranto, 
and  until  that  is  done  the  mayor  is  bound  to 
receive  his  vote  as  a  duly  elected  councillor.  The 
mayor  has  no  power  to  exercise  any  judicial 
function  for  the  purpose  of  setting  right  the 
mistake,  if  one  exists.  By  the  53rd  section  of 
the   Municipal  Corporations  Act  1882,  "At  an 

(d)  The  argument  tamed  to  a  rreat  extent  on  the 
f  oUowing  statatory  provisions : — ^Tne  JiSth  section  of  the 
Manicipia  Corporations  Aot  1882  (45  &  46  Viot.  c.  50), 
provides :  "  If  an  election  of  councillors  is  contested, 
the  poll  shall,  as  far  as  oironmstances  admit,  be  con- 
ducted  as  the  poll  at  a  contested  parliamentary  election 
is  b^  the  Ballot  Act  1872  directed  to  be  conducted,  and, 
subject  to  the  modifications  expressed  in  part  3  of  the 
3rd  schedule,  and  to  the  other  provisions  of  this  Act,  the 
provisions  ol  the  Ballot  Act  1872,  relating  to  a  poll  at  a 
parliamentary  election  (including  the  provisions  relating 
to  the  duties  of  the  returning  officer  after  the  close  of 
the  poll)  shall  apply  to  a  poU  at  an  election  of  coon* 
oillors."  The  3rd  schedule,  part  8,  r.  6,  provides  that 
**  no  return  shall  be  made  to  the  Clerk  of  the  Chrown  in 
Chancery." 

The  BaUot  Aot  1872  (85  &  36  Vict.  c.  83),  s.  2.  pro- 
vides (par.  8):  **  After  the  close  of  a  poll  the  oallot 
boxes  shall  be  sealed  up,  so  as  to  prevent  the  Intro- 
duotion  of  additional  oallot  papers,  and  shall  be 
taken  charge  of  by  the  returning  officer,  and  that  officer 
shall,  in  the  presence  of  such  agents,  if  any,  of  the  can- 
didates as  may  be  in  attendance,  open  the  ballot  boxes, 
and  ascertain  the  result  of  the  poll  by  counting  the 
votes  given  to  each  candidate^  and  shall  forthwith 
dedare  to  be  elected  the  candidates  or  candidate  to 
whom  the  majorily  of  votes  have  been  given,  and  re- 
turn their  names  to  the  Clerk  of  the  Crown  in  Chancery. 
The  decision  of  the  returning  officer  as  to  any  question 
arising  in  respect  of  an^  ballot  paper  shall  be  filial,  sub- 
jeet  to  reversal  on  petition  questioning  the  election  or 
return."  The  45th  and  46th  rules  of  tne  1st  nchedule, 
pmxt  1,  provide :  "45.  The  returning  officer  shall, 
as  soon  as  possible,  give  public  notice  of  the  names 
of  tiie  candidates  elected,  and,  in  the  case  of  a  con- 
tested election,  of  the  total  number  of  Yotes  given  for 
each  candidate,  whether  elected  or  not.  ^  46.  Where 
the  retoming  officer  is  required  or  authorised  by  this 
Act  to  give  anv  public  notice,  he  shall  cany  such 
requirement  into  effect  by  advertisements,  placards, 
handbills,  or  such  other  means  as  he  thinks  best  calcu- 
lated to  afford  information  to  the  electors." 


election  of  councillors  for  a  whole  borough  the 
returning  officer  shall  be  the  mayor;  at  an 
election  for  a  ward  the  returning  officer  shall 
be  an  alderman  assigned  for  that  purpose 
by  the  council  at  the  meeting  of  the  ninth 
of  November."  The  mavor,  therefore,  had 
nothing  whatever  to  do  with  making  the  return 
in  the  case  of  a  ward  election,  but  tne  returning 
officer  appointed  according  to  the  Act  alone' has 
the  power  to  declare  any  candidate  elected.  The 
objections  to  nominations  which  the  mayor  has  to 
decide  under  sched.  3,  pari  2,  r.  9  (a)  are  merely 
objections  to  the  form  of  the  papers,  and  the 
mayor  could  not  go  into  the  question  whether  a 
person  was  an  alderman,  or  policeman,  or  had 
paid  his  rates,  and  he  was  therefore  bound  to 
find  in  favour  of  the  validity  of  the  nomination 
paper  nominating  Roberts : 

How9s  and  Pierce  v.  Turner  and  Wright,  35  L.  T. 
Bep.  N.  S.  58 ;  1  C.  P.  Div.  670. 

By  the  58th  section  of  the  Municipal  Corpora- 
tions Act  1872  the  provisions  of  the  Ballot  Act 
1872  (35  &  36  Vict.  c.  33),  relating  to  a  poll  at  a 
parliamentary  election  (including  the  provisions 
relating  to  the  duties  of  the  returning  officer  after 
the  close  of  the  poll),  shall  apply  to  a  poll  at  an 
election  of  councillors,  but  by  tne  Municipal  Cor- 
porations Act  1872,  sched.  3,  part  3,  r.  6,  and  by 
the  Ballot  Act  1872,  s.  20,  sub-sect.  5,  it  is  pro- 
vided that  no  return  shall  be  made  in  municipal 
elections  to  the  Clerk  of  the  Crown  in  Chancery. 
The  provision,  therefore,  to  that  effect  in  the 
2nd  section  of  the  Ballot  Act  1872  is  not 
applicable,  but  otherwise  the  duties  of  the 
returning  officers  are  contained  in  that  section, 
and  in  sched.  1,  Jpstrt  1,  rr.  45,  46  of  that  Act. 

SDenman,  J.  —  The  2nd  section  says,  "  shall 
orthwith  declare  to  be  elected  the  candidate  to 
whom  the  majority  of  the  votes  have  been  given."] 
Those  words  mean  "the  majority  of  the  votes 
which  are  in  his  judgment  legal."  The  45th 
and  46th  rules  of  the  schedule  declare  public 
notice  only  to  be  necessary,  and  this  was  duly 
given  by  the  returning  officer  in  this  case.  The 
case  of  Reg,  v.  Oweru  (?E.  &  E.  86)  shows  that  the 
functions  of  the  returning  officer  are  judicial,  and 
not  merely  ministerial,  and  also  that  the  mayor  has 
no  authority  to  make  a  return  in  the  ward  where 
he  is  not  the  returning  officer.  Crompton,  J. 
there  says :  "  I  do  not  think  that  the  duty  of  the 
mayor  as  returning  officer  is  simply  ministerial ; 
he  has  sometimes  to  exercise  judicial  functions 
of  considerable  importance.  .  .  .  The  mayor 
is  eligible  where  he  is  not  returning  officer ;  as 
for  instance,  where  a  borough  is  divided  into 
wards,  in  a  ward  where  he  is  not  returning 
officer."  Here  the  mayor  read  out  the  numbers 
for  the  convenience  of  the  public,  but  the  reading 
of  the  numbers  wan  not  the  public  notice  by  the 
returning  officer  under  the  45th  and  46th  mleSi 
which  is  to  be  carried  into  effect  by  advertise- 
ments, placards,  or  handbills.  The  return  under 
those  rules  was  duly  made  on  the  next  day  by 
the  returning  officer.  He  returned  Pritchard  as 
duly  elected,  and  the  mayor  cannot  go  behind  the 

(a)  The  Municipal  Cozporations  Act  1882  (45  A  46 
Tict.  c.  50),  sched.  3,  part  2.  r,  9,  provides  that  "the 
mayor  shall  attend  at  the  town  hall  on  the  day  next 
after  the  last  day  for  delivery  of  nomination  papers  for 
a  sufficient  time,  between  the  hours  of  two  and  four  in 
the  afternoon,  and  shall  decide  on  the  validity  of  eveiy 
objection  made  in  writing  to  a  nomination  paper. 
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return  of  the  official  duly  assigned  to  make  the 
return,  and  refuse  to  take  his  vote  on  the  g^und 
that  he  himself  haying  nothing  to  do  with  it,  had 
read  out  certain  numbers  on  the  night  of  the 
election.  The  cases,  therefore,  cited  as  to  qtio 
warranto  being  the  proper  remedy  when  an  office 
is  already  de  facto  full  do  not  apply,  because  here 
the  office  is  not  full  of  Roberts,  but  of  Pritchard, 
and  the  mayor  haying  refused  to  receiye  his  yote 
at  a  meeting  of  the  council,  maridamtLs  is  the 
proper  remedy  to  compel  the  mayor  to  do  so. 
[Dekman,  J. — Do  not  the  2nd  section  of  the  Act 
and  the  4fiSth  rule  of  the  1st  schedule,  part  1,  apply 
to  different  things  P  The  section  says  the  return- 
ing officer  shall  open  the  ballot  boxes,  and  ascer- 
tain the  result  of  the  poll  by  counting  the  yotes 
given  to  each  candidate,  and  shall  **  forthwith 
declare  "  to  be  elected  the  candidates  or  candidate 
to  whom  the  majority  of  yotes  have  been  given. 
The  46th  rule  s&ya :  "  The  returning  officer  shall 
as  soon  as  possible  give  public  notice  of  the 
names  of  the  candidates  elected."  Can  a  return- 
ing officer  first  "  forthwith  declare "  one  candi- 
date to  be  elected,  and  then  "  give  public  notice" 
that  another  has  been  elected  P]  There  was  no 
declaration  by  the  returning  officer  on  the  even- 
ing of  the  election.  [Denman,  J. — ^Tben  did  he 
•'forthwith  declare"  a  candidate  elected P]  If 
he  failed  to  do  something  "  forthwith  "  which  it 
was  his  duty  to  do  forthwith,  that  would  not 
invalidate  the  election.  His  breach  of  duty  could 
not  disenfranchise  the  constituency.  The  return- 
ing officer  never  declu^  Roberts  elected.  As 
to  the  ineliifibility  of  an  alderman  for  the  office 
of  town  councillor  Beg,  v.  Coaks  {uhi  sup.)  is 
conclusive.  The  case  of  B.  v.  The  Mayor,  |^c.,  of 
Winchester  (7  A.  &  E.  216)  was  also  cited. 

Denman,  J. — I  am  of  opinion,  upon  the  whole, 
ulthou^h  I  am  bv  no  means  free  from  doubt  upon 
the  point,  that  this  rule  should  be  made  absolute. 
It  would  have  been  more  satisfactory  if  the  ques- 
tion could  have  been  tested  in  some  other  way  ; 
but  as  a  question  of  right  is  involved,  the  better 
course  is,  I  think,  that  we  should  give  judgment 
at  once  in  accordance  with  our  view  of  the  case. 
There  is  a  considerable  difficulty  in  arriving  at 
the  true  construction  of  the  statutes  which  have 
been  discussed,  for  it  is  difficult  to  find  out  how 
far  it  waa  the  intention  of  the  Legislature  that 
the  provisions  of  the  one  should  be  incorporated 
with  the  other.  The  two  Acts  in  question  are 
the  Ballot  Act  1872  (36  &  36  Vict.  c.  33)  and  the 
Municipal  Corporations  Act  1882  (46  &  46  Yict. 
c.  60),  and  the  case  arises  under  these  circum* 
stances :  In  October  last  Mr.  Roberts  was  one  of 
the  aldermen  of  the  borough  of  Bangor,  and  being 
so,  we  think  it  follows  that  he  was  ineligible  for 
the  office  of  town  councillor.  There  is  perhaps 
no  direct  decision  upon  the  point,  but  I  cannot 
but  think  that  the  decision  in  Beg»  v.  CooIcb  (uhi 
8Mp.)  goes  a  very  long  way  in  that  direction,  and 
we  must,  I  think,  hold  in  the  present  case  that 
the  law  is  so.  Roberts,  however,  was  nominated 
as  a  candidate,  and  the  election  came  on  and  had 
to  be  conducted  in  accordance  with  the  provisions 
of  the  Ballot  Act  1872  and  the  Municipal  Cor- 
porations Act  1882.  Now  I  find  great  difficulty 
in  placing  a  proper  construction  on  two  of  the 
clauses  which  I  find  in  the  Ballot  Act  1872— viz., 
the  3rd  paragraph  of  the  2nd  section  and  the 
46th  rule  of  part  1  of  the  1st  schedule.  The 
3rd  paragraph  of  the  2nd  section  provides  that 


"  after  the  close  of  the  poll,  the  ballot  boxes  shaD 
be  sealed  up,  so  as  to  prevent  the  introduction  of 
additional  ballot  papers,  and  shall  be  taken  charge 
of  by  the  retummg  officer,  and  that  officer  shaJl 
in  tne  presence  of  such  agents,  if  any,  of  the 
candidates  as  may  be  in  attendance,  open  the 
ballot  boxes  and  ascertain  the  result  of  the  poll 
by  counting  the  votes  given  to  each  candidate, 
and  shall  forthwith  declare  to  be  elected  the 
candidates  or  candidate  to  whom  the  majority  of 
votes  have  been  given."  I  am  of  opinion  that 
the  facts  disclosed,  and  not  substantially  in  con- 
flict, do  not  make  out  a  proper  declaration  that 
Roberts  was  elected.  What,  tnen,  really  occurred? 
The  question  having  been  raised  and  largely  dis- 
cussed as  to  whether  Roberts  was  ineligible  by 
reason  of  his  being  an  alderman,  the  returning 
officer,  to  whose  notice  the  question  bad  been 
brought,  first  counted  the  votes,  and  found  that 
171  nad  been  given  for  Roberts  and  161  for 
Pritchard,  the  otner  candidate,  and  at  that  time, 
as  an  objection  to  the  eligibility  of  Roberts  had 
been  brought  to  his  notice,  he  deliberately  re- 
frained from  making  any  declaration  of  the  result 
of  the  election.  It  was  his  duty  to  "forthwith 
declare"  the  result,  but  he  did  not.  On  the  ni^ht 
of  the  election,  therefore,  there  was  no  declaration 
of  the  result,  but  on  the  next  day  the  returning 
officer  took  legal  advice,  and  by  placard  declared 
Pritchard  to  be  duly  elected.  *r^ow,  if  an  inqoiry 
were  duly  set  on  foot  before  the  proper  tribunal  as 
to  whether,  upon  the  true  construction  of  the  Act 
and  rules,  that  was  a  proper  declaration  that 
Pritchard  was  elected,  and  as  to  what  was  the 
effect  of  the  returning  officer  departing  from  the 
regulations,  ver^  serious  questions  might  perhaps 
be  raised,  and  it  would  have  to  be  decided  what 
length  of  time,  the  words  "  forthwith  "  leaves  to 
the  returning  officer  before  he  makes  a  declazv- 
tion  of  the  result  of  the  election.  For  the  par- 
poses  of  this  application,  however,  we  are  dear 
that,  as  far  as  Roberts  is  concerned,  there  was  no 
declaration  of  his  election  coming  within  the 
meaning  of  the  regulations,  but  tne  returning 
officer,  on  the  contrary,  deliberately  refrained  from 
making  such  declaration.  On  the  following  day 
the  returning  officer  caused  to  be  printed  a 
placard  declaring  in  terms  that  John  Pritchard 
was  duly  electea  as  councillor,  and  thereupon 
Pritchard  took  the  necessary  steps  to  croalify 
himself  to  sit  and  vote  as  a  councillor.  Having 
done  BO,  he  appeared,  there  being  no  petition 
or  proceedings  by  quo  warra/nto  questionmg  his 
return,  and,  as  the  first  person  who  had  done 
the  necessaiy  acts  entitling  him  to  act  as  a 
councillor,  claimed  to  be  entitled  to  vote,  and 
tendered  his  vote.  The  nmyor  then  took  nnon 
himself  to  deny  that  right.  I  am  of  opinion  tnat 
in  doing  so  the  mayor  went  beyond  his  duty,  and 
had  no  right  to  declare  Roberts  elected  contrary 
to  the  only  declaration  which  he  had  reoeiTed 
from  the  returning  officer.  The  mayor's  position 
is,  that  when  he  went  on  to  the  steps  of  the  hall 
and  publicly  announced  Roberts  to  oe  elected,  he 
did  so  having  been  furnished  with  the  numbers 
by  the  returning  officer ;  but  it  appears  that  the 
returning  officer,  when  he  gave  the  numbers  to 
the  mayor,  used  language  which  warned  him  that 
he  did  not  give  those  numbers  as  a  return.  I 
think  that,  upon  the  facts,  it  cannot  be  said  that 
the  mi^or  made  that  declaration  as  the  month- 
piece  of  the  returning  officer.    On  the  contraryt 
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"^  did  it  withont  authority,  and  the  declaration 
had  no  effect,  the  returning  officer  being  by  rules 
45  A  46  of  ached.  l,part  1,  of  the  Ballot  Act  1872, 
the  proper  person  to  make  it.  The  45th  rule 
says:  "The  returning  officer  shall,  as  soon  as 
possible,  give  public  notice  of  the  names  of  the 
candidates  elected."  I  think  that  that  is  an  in- 
convenient rule,  because  it  gives,  as  it  were,  a 
locus  poBnitenticB  to  the  returning  officer,  of  which 
he  in  this  case  took  advantage,  whereas  the  in- 
tention of  the  statute  clearly  was  that  the  declara- 
tion should  be  made  forthwith.  I  am  not,  how- 
ever, prepared  to  say  chat  the  course  taken  by 
the  returning  officer  was  illegal.  There  being 
then  a  declaration  in  favour  of  Pritchard,  and 
that  declaration  being  given  in  time  according  to 
the  regulations,  and  Pritchard  being  duly  quali- 
fied, and  having  claimed  to  take  his  place,  the 
mayor  had,  in  my  opinion,  no  right  to  set  aside 
that  declaration  and  to  disallow  the  vote  of  a 
person  duly  declared  to  have  been  elected  by  the 
returning  officer.  The  applicant  has,  I  think, 
made  out  his  right  to  a  mandamiUy  and  there 
will  therefore  be  a  rule  absolute  for  a  ma/ndamu» 
to  issue. 

Stephen,  J. — I  am  of  the  same  opinion. 

IMe  absolute. 

Solicitors  for  the  prosecutor :  Belfrage  and  Co,, 
for  R,  8.  Chamberlain  and  Co.,  Llandudno. 

Solicitors  for  the  Mayor  and  Corporation  of 
Bangor,  Simpson,  Hammond,  and  Co,,  for  B,  H, 
Pritchard,  Bangor. 

Solicitors  for  Mr.  Roberts,  BIowmm  and  Elliion, 
for  /.  B,  Roberts  and  Roberts,  Bangor. 


Tiiesday,  Nov,  30, 1886. 

(Before  Denman  and  Hawkins,  JJ.) 

Saul  and  others  v.  The  Wigton  Bural  Sanitart 
axjthoritt  and  the  churchwardens  and  over- 

SKXRS  OF  THE  POOB  OF  THE  PaRISH  OF  BOWNESS- 
ON-SOLWAT.  (a) 

Rating  —  Rural  sanitary  authority  —  "  ^Mcial 
eaepenses  **  —  Retrospectvoe  rate  —  PvhJdc  JSeaUh 
Ad  1875  (38  ^  39  Vict,  c.  55),  ss.  229,  230. 

Between  1874  and  1879  the  'parish  of  B.  and  other 
parishes  vn  the  W,  union  were  sewered.  The 
treasurer  of  the  W,  rural  sanitary  authority, 
having  no  "  special  expense "  funds  in  hand, 
paid  the  money  out  of  the  common  fund  of  the 
union,  of  which  also  he  was  the  treasurer,  the 
amounts  paid  being  posted  in  tlte  rural  sanitary 
authority's  ledger  to  his  credit.  In  1879  the 
sum  so  void  amounted  to  8311,  5«.  4d., 
which  batance  was  carried  forward  each  half- 
year  until  1883,  when  it  was  apportioned  under 
the  head  of  "  special  expenses  "  among  the  several 
parishes,  according  to  the  amount  of  worJe  done  in 
each,  the  amount  debited  to  the  parish  ofB,  being 
2802.  2s,  bd.  This  sum  was  carried  forward 
each  half-year  against  the  parish  up  to  1885, 
when  a  rate  was  made  which  purported  to  be  for 
special  egopenses  chargeable  uriaer  the  Public 
Mealth  Ad  1875  on  the  contributory  plaice  of  the 
parish  ofB,  made  in  pursuance  of  theprovtsions 
of  sect,  230  of  the  Act,  The  boohs  of  the  rural 
sanitary  authority  were  duly  audited  every  half- 
year  from,  and  including  1874  to  1884. 

(a)  BeporuM)  by  Joskpu  Smith.  F.aq.,  RanintAr-at-Lair. 


Held,  on  case  stated,  that,  notwithstanding  the  audit, 
th^  court  was  bound  to  go  bach  to  the  time  at, 
and  the  purposes  for,  which  the  m^ney  was 
expended,  ana  that  there  is  a  principle  of  law 
I  applying  equally  to  poor  rales  and  to  sanitanj 
j  rales  thai,  except  so  far  as  a  retrospective  rale  is 
I  affirmatively  authorised  by  any  statute,  such  rate 
is  bad,  and  thai  the  rate  must  be  disallowed. 

This  was  a  case  stated  by  justices  of  the  county 
of  Cumberland. 

The  case  was,  so  far  as  material,  as  follows : — 

Case. 

The  parish  of  Bowness-on-Solway,  in  the  county 
of  Cumberland,  is  within  the  district  of  the  Wigton 
Bural  Sanitary  Authority,  who  also  are  the  guar- 
dians of  the  poor  of  the  Wigton  Union. 

The  rural  sanitary  authority  and  the  Wigton 
Union  have  the  same  treasurer,  out  their  accounts 
are  kept  separate. 

Between  1874  and  1879  the  parish  of  Bowness 
and  several  other  parishes  in  the  said  union  were 
sewered.  The  rural  sanitary  authority  drew 
cheques  on  the  treasurer  to  pay  for  the  sewering 
as  the  work  progressedf;  but  he,  having  no  *'  special 
expense  "  funds  in  hand  belonging  to  the  rural 
sanitary  authoritv,  paid  the  money  as  it  was 
reouired  out  of  the  common  fund  of  the  union, 
ana  the  amounts  so  paid  were  posted  in  the  rural 
sanitary  authority's  ledger  to  the  credit  of  the 
treasurer. 

The  said  amounts  were  carried  forward  each 
half-^ear  to  the  credit  of  the  treasurer  in  the 
rural  sanitary  authority's  ledger,  along  with  other 
half-yearly  expenses,  under  the  head  of  "  incidental 
expenses     until  1879. 

The  parishes  in  which  the  sewering  was  done  did 
not  contribute  more  to  the  common  fund  out  of 
which  the  said  advances  were  made  than  the 
other  parishes  in  the  union  for  which  no  sewering 
was  done. 

In  1879  the  sum  owing  to  the  treasurer  hj  the  rural 
sanitaiy  authority  in  respect  of  the  said  mcidental 
expenses  on  account  of  the  said  parishes  amounted 
to  831 Z.  bs.  4d,,  which  balance  was  carried  forward 
each  half-year  until  1883.  In  1883  the  balance 
(831 Z.  56.  4d.)  then  existing  of  the  said  incidental 
expenses  was  apportioned,  under  the  head  of  special 
expenses,  among  the  several  parishes,  according 
to  the  amount  of  work  which  had  been  done  in 
each,  and  the  amount  then  debited  to  the  parish 
of  Bowness  was  280L  2s,  bd. 

The  said  sum  of  280L  2s,  bd,  was  from  the  year 
1883  carried  forward  each  half-year  against  the 
said  parish  in  the  books  of  the  rural  sanitar\' 
authority  along  with  other  sums  expended  each 
half-year  up  to  the  time  the  rate  appealed  against 
was  made,  and  the  sum  of  302Z.,  for  which  the 
said  rate  was  made,  consisted  of  the  said  half- 
yearly  balances  and  the  said  sum  of  2801,  2s,  bd. 
The  lxx>ks  of  the  board  of  guardians  and  of 
the  rural  sanitary  authority  were  duly  audited 
every  half-year  from  and  including  1874  to  1884. 

The  rate  appealed  against  was 

An  aasesament  for  the  special  expenses  ohaiveable 
under  tke  Pablio  Health  Aot  1875,  on  the  oontribntory 
plaoe  of  the  pariah  of  Bowness,  in  the  county  of  Cnmber- 
Lmd,  made  in  parsnance  of  the  provisions  of  sect.  290  of 
the  said  Act  made  this  80th  day  of  October  1885  after  the 
rate  of  It.  6d.  in  the  pound  on  rateable  yalne  of  houses, 
and  4id.  in  the  pound  on  rateable  value  of  land. 

It  was  contended  on  the  part  of  the  appellants 
i  that  the  rate  was  bad  on  the  grounds : 


S52 


MAGISTRATES'  GASES. 


Q.B.  Div.] 


Satjl  and  othees  v.  Wioton  Rural  Sahitaat  Authobitt,  &c. 


[Q.B.  Bit. 


1.  That  the  title  of  the  said  rate  did  not  set 
forth  the  period  for  which  the  rate  was  esti- 
mated. 

2.  That  it  was  retrospective. 

3.  That,  as  the  booKS  of  the  rural  sanitary 
authority  were  audited  every  year,  that  authority 
could  not  dispute  the  validity  of  the  audit. 

4.  That  the  Ki*eat  bulk  of  the  expenditure 
having  taken  place,  and  having  been  paid  before 
the  Public  Health  Act  1875,  the  rate  made  under 
that  Act  was  void. 

The  justices  in  quarter  sessions  disallowed  all 
these  objections,  and  affirmed  the  rate. 

The  questions  for  the  opinion  of  the  Divisional 
Court  were,  whether  the  said  rate  was  bad  for 
any  or  all  of  the  reasons  alleged.  If  so,  then  the 
order  of  the  Court  of  Quarter  Sessions  was  to  be 
quashed ;  if  not,  then  the  decision  of  the  Court  of 
Quarter  Sessions  was  to  be  affirmed. 

Henry  (with  him  Page)  for  the  appellants. — 
The  rate  is  retrospective,  and  therefore  bad. 
Waddington  v.  The  City  of  London  Union  (1 
E.  B.  &  E.  370)  affirmed  a  principle  which  was 
well  ascertained  and  agreed  on  before — viz.,  that 
a  rate  or  call  upon  the  inhabitants  ought  not  to  be 
retrosnective.  The  principle  is  clearlv  enunciated 
by  Erie,  C.J.,  in  The  Chtardians  of  the  City  of 
London  Union  v.  Aeoche  (8  C.  B.  N.  S.  760,  784). 
[He  was  stopped  by  the  Court.] 

Shee  (with  him  R.  Cunningham  Olen)  for  the 
respondents. — ^There  is  no  rule  of  law  that  every 
rate  is  bad  because  it  is  retrospective.  [Dekman, 
J. — What  rule  of  law  enables  you  to  levy  a  rate 
for  expenses  incurred  twelve  years  ago  P] 
The  decision  in  The  Guardians  of  the  London 
Union  v.  Acocks  {uhi  gwp)  rested  entirely  upon  22  & 
23  Yict.  c.  49,  the  decision  being  that  the  6th 
section  of  that  Act  was  retrospective  in  its  opera- 
tion, and  that  the  rate  was  thcTeby  renoered 
invalid.  In  Meg.  v.  Garventer  (6  A.  &  E.  794)  it 
was  held  that  43  Geo.  3,  c.  110,  s.  2,  which  pro- 
vides that  a  twentieth  part  at  least  of  the  sums 
borrowed  by  visitors  and  guardians  of  the  poor, 
under  22  Gfeo.  3,  c.  83,  s.  20,  shall  be  paid  off  or 

Srovided  for  every  year,  does  not  extinguish  the 
ebt  in  cases  where  no  such  payment  or  provision 
has  been  made  for  twenty  vears ;  and  on  the  appli- 
cation of  a  party  who  had  advanced  the  money, 
since  the  passing  of  43  Geo.  3,  c.  110,  more  than 
twenty  years  before  the  application,  where  the 
parish  had  not  paid  or  provided  for  any  part  of 
the  principal,  and  some  interest  was  due,  the 
court  granted  a  ma/ndamus  to  the  guardian, 
churchwarden,  and  overseer  to  pay  the  principal 
and  interest.     There    is    therefore    no    general 

Erinciple  of  law  by  which  a  retrospective  rate  is 
ad.  The  observations  of  Erie,  C.J.  in  The 
Guardians  of  the  London  Union  v.  Acocks  (nhi 
8wp.)  are  entirely  founded  on  the  cases  of 
Waddington  v.  The  Guardi<ins  of  the  London  Union 
a  E.  B.  &  E.  370)  and  EaU  v.  The  Guardians  of  the 
London  Union  (6  C.  B.  N.  S  863).  The  latter  case 
turned  on  an  entirely  different  point,  the  court 
holding  that  the  guardians  might  oy  taking  proper 
steps  realise  the  amount  required  in  another  way, 
while  in  Waddington  v.  The  G^iardians  of  the 
London  Union  (vhi  sup.)  Campbell,  C.J.  says, 
"  B.etrospective  rating  as  a  general  principle  is 
prohibited,  but  this  general  principle  is  subject  to 
exceptions,"  and  the  court  held  that  ca.sc  to  be  an 
exception.      [Denman,  J. — ^The  court  said  that 


under  the  circumstances  of  that  case,  one  of  the 
officers  having  embezzled  the  funds,  it  would  be 
too  hard  to  press  the  rule.  Have  you  any  autho- 
rity showing  that  a  retrospective  rate  may  be 
made  to  recoup  the  treasurer  for  borrowed 
money  ?]  In  Ward  v.  Lowndes  (1  E,  &  E.  940)  it 
was  held  that,  for  the  purpose  of  defraying  a  debt 
transferred  as  the  debt  in  that  case  was,  tbe  local 
board  might  levy  a  rate  without  any  limitation  as  to 
time.  The  cases  cited  show  that  there  is  no  rigid 
principle  that  a  retrospective  rate  is  bad.  The  rate 
m  the  present  case  is  made  under  the  229tb  and 
230th  sections  of  the  Public  Health  Act  1875,  and 
in  those  sections  no  provision  is  to  be  found  de- 
claring or  implying  that  a  retrospective  rate  is 
bad.  Secondly,  the  cases  cited,  even  if  they 
establish  the  principle  contended  for,  are  not  in 
point,  since  the^  all  deal  with  poor  rat^s  only. 
These  being  levied  for  the  maintenance  of  the 
poor  for  the  time  being,  there  is  perhaps  some 
reason  for  arguing  that  they  should  be  aefrayed 
by  the  occupiers  for  the  time  being,  no  arrears 
being  allowed.  The  same  arguments,  however,  do 
not  apply  to  a  rate  made  for  the  construction  oi 
sewerage  works,  which  are  valuable  permanent 
works  benefiting  future  occupiers,  and  it  would 
be  highly  unjust  that  a  principle  which  applies 
to  poor  rates  only  should  oe  extended  to  sanitary 
rates,  to  which  it  has  no  proper  application. 
Further,  the  accounts  having  oeen  audited  in 
each  year,  it  is  not  competent  for  the  appellants 
to  go  behind  the  audit  and  reopen  the  accounts 
for  the  purpose  of  showing  how  these  expenses 
originated.  In  Beg,  v.  The  Inhahitants  of 
Cheddingstone  (2  B.  &  S.  294)  an  auditor  dis- 
allowed the  costs  of  the  maintenance  of  a  pauper 
lunatic  for  the  previous  six  months,  but  refusea  to 
reopen  the  accounts  previously  audited,  and  it 
was  held  that  the  auaitor  was  right,  and  that 
the  accounts  having  been  audited  could  not  be 
reopened. 

Henry  in  reply. — [Denman,  J. — How  do  yon 
explain  the  6th  section  of  22  &  23  Yict.  c.  40,  which 
provides  that  no  rate  shall  be  illegal  on  the  grouid 
that  it  includes  a  balance  due  from  any  parish 
when  the  half-yearly  accounts  are  made  up  and 
balanced  P]  The  preamble  of  the  Act  states  that 
the  object  of  the  Act  was  "  to  define  and  limit  tbe 

Eeriod  during  which  any  debt  hereafter  incurred 
y  guardians  mav  be  paid,"  and  the  Ist  section 
Erovides  that  such  debts  shall  be  paid  within  tbe 
alf-year  in  which  the  same  snail  have  been 
incurred  or  become  due,  or  within  three  months 
after  the  expiration  of  such  half-year,  but  not 
afterwards.  The  6th  section  also  confines  itself 
to  debts,  "  the  payment  whereof  is  authorised  by 
this  Act."  To  nold  that  a  rate  can  be  made  for  a 
debt  of  old  standing  by  the  simple  method  o! 
carrying  it  forward  from  year  to  year  in  the 
accounts  as  a  debit  balance,  would  be  to  render 
this  Act  wholly  nugatory. 

Denkan,  J. — ^The  point  as  to  the  auditing  of  tbe 
accounts  which  has  just  been  discussed  does  not 
seem  to  me  to  touch  the  real  question  which  ve 
have  to  decide  in  this  case.  That  question  is. 
whether  the  rate  which  is  appealed  against  is  a 
good  rate  under  the  circumstances  set  out  in  the 
cane  stated  for  our  opinion.  In  the  year  1872  an 
Act  of  Parliament  was  passed — ^the  ^blic  Health 
Act  1872  (35  &  36  Vict.  c.  79)— giving  power  to 
certain  persons  forming  the  rural  sanitary  autho- 
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fity  in  raral  sanitary  districts  to  levy  rates  for 
the  purpose  of  defraying  the   expenses   le^Uy 
incurred  by  them.    In  1875  another  Act  of  Far- 
liament— the  Public  Health  Act  1875  (38  &  39 
Vict.  c.  56) — Tvas  passed,  repealing  the  previous 
Act  of  IR'-i,  but  (a.  229  ei  seq,)  giving  rural  sani- 
tary authorities  power   to    do   the  same  things 
which  rural  sanitary  authorities  were  authorised 
to  do  by  the  Act  of  1872.    In  the  year  1874,  and 
down  to  the  jrear  1879,  certain  rates  were  made 
on  the  inhabitants  of  the  parishes  contributing 
to    the  Wigton  Union,   to  defray  expenses  in- 
curred for  works  done  under  the  powers  of  the 
Public  Health  Act  1875.    Prom  year  to  year  these 
rates  were  made  and  paid  by  the  persons  who 
were    from   time   to  time  the  occupiers  of  the 
premises  within  the  area  of  the  Wigton  Union, 
and  it  was  not  until  the  year  1883  that  the  Question 
was  raised  as  to  whether  the  proper  parisnes  had 
been  made  to  pay  for  the  works  that  had  been 
done.    Meanwhile  the  accounts  were  audited  at 
the  usual  intervals,  and  in  1879  the  auditor  found 
that  the  inhabitants  of  the  particular  parishes  in 
which  the  works  had  been  aone  had  not  paid  so 
large  a  sum  as  they  ought  for  the  work  that  had 
been  done,  and  that  a  considerable  balatico  was 
therefore  due  from  them.    After  1879  this  balance 
was  carried  forward  year  after  year  until  1883,  so 
that  the  balance  in  1883  is  the  same  as  in  1879,  and 
then  in  1885  the  rate  was  made  which  is  now 
appealed  against.     A   very  proper   course   was 
taken  by  the  justices,  who  statea  a  case  to  raise 
the  question  as  to  the  validity  of  the  rate.    The 
second  objection  mentioned  in  the  case — ^viz.,  that 
the  rate  is  bad  because  it  is  retrospective — is  the 
real  point  at  issue ;  but  that  objection  involves 
also  the  further  question  which  has  been  argued 
by  both  sides — viz.,  that  not  only  is  the  rate 
bad  because  it  is  retrospective  in  the  sense  of 
imposinc?  on  ratepayers  now  existing  a  rate  which 
was  legally    payable    by    the    ratepayers    who 
existed  fourteen  years  ago,  but  also  because  it  is 
in  respect  of  expenses,  the  first  of  which  were 
incurred  before  the  Act  of  1875  came  into  exis- 
tence, thus  raising  the  question  whether  a  rate 
can  be  made  under  the  Act  of  1875  in  respect  of 
such  expenses.    It  was  argued  by  Mr.  Shee  that 
there  is  no  rule  of  law  against  a  retrospective 
rate,  and  I  agree  that  there  is  no  absolute  rule, 
because  there  are  certain  statutes  which  legalise 
retrospective  rates.    To  this  extent  therefore,  but 
only  so  far,  Mr.  Shee  is  right.    The  course    of 
l^^lation  however  shows,  I  think,  that  there  is 
a  principle  underlying  all  the  statutes  opposed 
to    restrospective  rates,   and  I  think  that  this 
principle  ought  to  be  applied  in  all  cases  except 
where  there  is  strong  reason  derived  from  the 
Acts  themselves  for  the  court  to  hold  that  retro- 
spective rates  were  contemplated  by  the  Legis- 
lature.   Except  so  far  as  this  I  think  the  old 
principle  appbes.    The  question  first  arose  under 
the  statute  of  Elizabeth  (43  Eliz.  c.  2).    There 
is  indeed  nothing  in  that  Act  making  a  retro- 
spective rate  illegal ;  but,  looking  at  the  injustice 
which  would  result  if  persons  were  to  be  called 
on  to  pay  money  which  had  been  expended  on  the 
support  of   the  poor,  perhaps    as   much  as  ten 
years  before,  the  courts  of  Jaw  held  that  retro- 
spective rates  were  bad.    That  principle  has  been 
adhered  to  ever  since,  not  only  up  to  the  time 
of  the  case  of  Waddington  v.  The  Ouardiana  of 
the  Lond(m  Union  (1  E.  B.  &  E.  370),  but  even  in 
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the  very  case  on  which  Mr.  Shee  has  relied  as  the 
foundation  of  his  argument  (The  Guardians 
of  the  London  Union  v.  Acocks)  there  is  a 
recognition  of  the  principle  that  unless  there 
appears  in  the  statutes  themselves  a  clear  inten- 
tion on  the  part  of  the  Legislature  that  it  should 
be  otherwise,  it  is  not  the  law  that  the  rate- 
payers of  one  year  should  be  liable  to  be  rated 
for  expenses  which  ought  to  have  been  met  by  tho 
occupants  of  the  premises  of  the  previous  year. 
That  principle  is  recognised  in  the  passage  of  the 
judgment  or  Lord  Campbell,  C.J.  in  WcSdingion 
v.  The  Guardians  of  the  London  Union  which  was 
read  in  the  course  of  the  argument.  There  is,  I 
think,  nothing  to  show  that  a  retrospective  rate 
is  legal.    It  is  true  that  the  cases  deal  with  the 

?ucstion  of  poor  rates,  but  the  principle, 
think,  is  equally  applicable  to  sanitar}- 
rates.  Mr.  Shee  has  enaeavoured  to  show  that 
there  is  a  difference  between  poor  rates  and 
sanitary  rates,  because  sewerage  works  are  more 
permanent ;  but  the  rates  levied  under  the  Public 
Health  Act  are  not  only  for  the  construction  of 
sewers,  but  also  for  cleansing  and  repairing  them 
from  year  to  year,  and  are  for  that  reason  more 
for  the  benefit  of  the  person  actually  occupying 
the  premises  than  for  anyone  coming  afterwards. 
Indeed  it  is  quite  clear,  if  much  reliance  is  placed 
upon  that  argument,  that  the  persons  who  have 
the  power  of  rating  can  rate  the  actual  occupiers  ; 
and,  if  thev  can  rate  them  for  things  which  they 
are  actually  doing  de  die  in  diem,  it  would  be 
very  hard  that  they  should  be  also  able  to  rate 
them  for  things  done  long  ago.  The  principle 
therefore  that  a  retrospective  rate  is  bad  is 
as  applicable  to  the  case  of  sanitary  rates  as  to 
poor  rates. 

Hawkins,  J. — I  am  of  the  same  opinion,  and 
have  but  little  to  add.  This  rate  professes  to  be 
made  for  special  expenses  chargeable  under  the 
Public  Health  Act  1875  on  the  contributory 
place  of  the  parish  of  Bowness,  in  the  county 
of  Cumberland,  made  in  pursuance  of  the  pro- 
visions of  sect.  230  of  that  Act.  In  looking  at 
the  229th  section  of  the  Act  to  see  what  the 
special  expenses  are  which  are  chargeable  under 
that  section,  I  find  that  "  special  expenses  "  shall 
be  the  expenses  of  the  construction,  maintenance, 
and  cleansing  of  sewers  in  any  contributory  place 
within  the  district,  the  providing  a  supply  of 
water  to  any  such  place,  and  maintaining  any 
necesary  works  for  that  purpose,  if  and  so  far 
as  the  expenses  of  such  supply  and  works  are  not 
defrayed  out  of  water  rates  or  rents  under  this 
Act,  the  charges  and  expenses  arising  out  of  or 
incidental  to  the  possession  of  property  trans- 
ferred to  the  rural  authority  in  trust  for  any  con- 
tributory place,  and  all  other  expenses  incurred 
or  payable  bj  the  rural  authority  in  or  in  respect 
of  any  contributory  place  within  the  district,  and 
determined  by  order  of  the  Local  Grovemment 
Board  to  be  special  expenses.  The  question, 
therefore,  which  we  have  to  decide  is,  whether 
the  expenses  to  meet  which  this  rate  is  made  are 
special  expenses  within  the  meaning  of  that 
section.  The  history  of  the  case  is  this :  Certain 
works  were  begun  in  this  parish  by  the  order  of 
the  rural  8p,nitary  authority  constituted  under 
the  Public  Health  Act  of  1872.  The  Public  Health 
Act  1875  was  not  passed  until  the  17th  Aug.  1875. 
Between  1874  and  1879  the  parish  in  question 
and   several  other  parishes  in  the  union  were 
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sewered.  The  rural  sanitary  authority  drew  i 
cheques  on  the  treasurer  to  pay  for  the  sewerine 
as  the  work  progressed ;  but  he,  having  no  speciid 
expense  funds  in  hand  belonging  to  the  rural 
sanitary  authority,  paid  the  money  as  it  was 
required  out  of  the  common  fund  of  the  union, 
and  the  amounts  so  paid  were  posted  in  the  rural 
sanitary  authority's  ledger  to  the  credit  of  the 
treasurer.  The  amounts  were  carried  forward 
each  half-year  to  the  credit  of  the  treasurer  in 
the  rural  sanitary  authority's  ledger,  along  with 
other  half-yearly  expenses,  under  the  head  of 
"  Incidental  expenses  "  until  1879.  The  parishes 
in  which  sewering  was  done  did  not  contribute 
more  to  the  common  fund  out  of  which  the 
advances  were  made  than  the  other  parishes  in 
the  union  in  which  no  sewering  was  done.  In 
1879  the  sum  owing  to  the  treasurer  by  the  rural 
sanitary  authority  in  respect  of  these  incidental 
expenses  on  account  of  these  parishes  amounted 
to  831 Z.  6«.  4d.,  which  balance  was  earned  forward 
each  half-year  till  1883.  In  1883  the  balance 
(83  U.  5<.  id,)  then  existing  of  the  incidental 
expenses  was  apportioned  under  the  head  of 
*' special  expenses"  among  the  several  parishes, 
according  to  the  amount  of  work  which  had 
been  done  in  each,  and  the  amount  then  debited 
to  the  parish  of  Bowness  was  280Z.  28.  6d,  This 
sum  of  280Z.  28.  6d.  has  since  1883  been  carried 
forward  each  half-year  against  the  parish  in  the 
books  of  the  rural  sanitary  authority  along  with 
other  sums  expended  eacn  half-year  up  to  the 
time  the  rate  appealed  against  was  made,  and  the 
sum  of  302Z..  for  which  the  rate  was  made,  con- 
sisted of  the  half-yearly  balances,  and  this  sum 
of  280Z.  28.  5c2.  It  is  quite  true  that  the  balance 
was  carried  forward  on  the  half-yearly  audit, 
but,  notwithstanding  that,  the  rate  is  really  made 
for  the  purpose  of  obtaining  a  contribution  to  a 
balance  which  existed  in  1879 ;  and  the  objection 
raised  against  it  is,  that  it  is  not  legal  to  make 
such  a  rate,  because  it  is  in  respect  of  work  done 
twelve  years  ago.  It  has  been  argued  that  we 
cannot  go  behind  the  audit ;  but  I  think  that  we 
are  bound  to  go  back  to  the  time  at,  and  the 
purposes  for  which,  the  money  was  expended. 
For  two  reasons,  therefore,  I  am  of  opinion, 
in  the  first  place,  for  the  reason  which  hais  been 
fully  explained  by  my  brother  Denman,  which  I 
will  not  ^o  through  again ;  and,  secondly,  for  the 
reason  that,  looking  at  the  origin  of  the  balance 
in  respect  of  which  the  rate  is  made,  I  fail  to  see 
that  it  is  in  respect  of  special  expenses  within 
the  meaning  of  the  230th  section  of  the  Act  of 
1876.  There  is  one  other  point  I  may  mention. 
If  it  is  proposed  to  treat  this  balance  as  a 
debt  duo  from  the  rural  sanitary  authority 
to  the  treasurer,  the  case  then  comes  within 
the  authority  of  the  case  of  B,  v.  Wavell 
and  others  (1  Doug.  116),  in  which  it  was  held 
that  a  rate  cannot  be  made  for  the  express 
purpose  of  reimbursing  an  overseer  for  money 
advanced  by  him  even  within  his  year.  The 
judgment  of  the  court  must  be  for  the  appellants. 

Judgment  for  the  appellants. 

Solicitors  for  the  appellants,  Ullithome,  Gurrey, 
and  Villiers,  for  8.  and  8.  G.  Saul,  Carlisle. 

Solicitor  for  the  respondents,  A.  Toovey,  for 
R.  Benson,  Wigton. 


Saturday,  March  19,  1887. 

(Before  Dat  and  Wills,  JJ.) 

PuESER  (app.)  V.  The  Local  Boaed  of  Health  for 
Worthing  (resps.).  (a) 

Poor  law — Baiting — Greenhouses — "  Marleet  gardens 
or  nursery  grounds" — Public  Health  Ad  1875 
(38  ^  39  Vict,  c,  65),  s.  211,  sub-sect.  1  (6.). 

5t/  38  ^  39  Vict.  c.  66,  s.  211,  sub-sed.  1  (&.),  "  The 
occupier  of  any  land  used  as  ...  .  market 
gardens  or  nursery  grounds  ....  shdU  be 
assessed  in  respect  of  the  same  in  the  proportion 
of  one-fourth  part  only  of  such  net  annwit  vaiue 
thereof" 

The  owner  and  occupier  of  a  piece  of  land  upon 
which  were  erected  greenhouses  of  various  sizes, 
which  substantially  covered  the  whole  of  the  said 
piece  of  land,  and  which  were  used  by  the  owner 
for  the  purpose  of  growing  therein  grapes  and 
other  fruit,  vegetables,  and  flowers,  in  the  course 
of  his  business  of  market  gardener  and  nursery- 
man,  had  been  rated  in  respect  of  su4ih  greenhouses 
ai  their  net  annual  value. 

Held  (allowing  the  appeal),  thai  the  premises  in 
question  were  "market  gardens  or  nursery 
grounds "  within  the  meaning  of  sub-sect.  1  (5.) 
of  sect.  211  of  38  ^  39  Vict.  c.  55,  and  thai  there- 
fore the  owner  was  likMe  to  be  assessed  to  the  poor 
rate  in  respect  of  one-fourth  part  only  of  their  net 
annual  vcUue. 

This  was  a  special  case  stated  for  the  opinion  of 
the  Queen's  Bench  Division  of  the  High  Court  of 
Justice  pursuant  to  the  provisions  of  sect.  11  of 
12  &  13  Vict.  c.  46. 

1.  The  appellant  was  a  grower  of  fruit,  vef?e- 
tables,  and  flowers,  carrying  on  business  at 
Worthing,  in  the  county  of  Sussex,  and  for  the 
purposes  of  such  business  described  himself  as 
and  was  commonly  known  as  a  '*  market  gardener 
and  nurseryman." 

2.  The  appellant  was  the  owner  and  occnpier 
of  a  certain  piece  or  parcel  of  land  of  the  extent 
of  about  1  acre  1  rooa,  within  the  district  of  the 
Worthing  Local  Board,  and  upon  the  said  piece  of 
land  sixteen  glasshouses  or  greenhouses  of  various 
sizes  had  been  and  still  were  erected,  and  such 
glasshouses  or  greenhouses,  as  shown  on  the  plan 
to  this  special  case  annexed,  covered  nearly  the 
whole  of  the  said  piece  of  land. 

3.  The  said  glasshouses  or  greenhouses  were 
used  by  the  appellant  for  the  purpose  of  growing 
therein  tomatoes,  cucumbers,  and  n^apes,  aiid  to 
a  smaller  extent  other  vegetables  and  flowers  in  the 
course  of  his  said  business.  The  said  plants  and 
crops  therein  were  watered  and  heated  by  artificial 
means,  and  grown  upon  soil  placed  upon  prepared 
beds  inside  the  said  houses,  and  such  plants  and 
crops  matured  much  earlier  than  in  the  open 
ground.    In  the  case  of  the  vines,  the  roots  of  the 

Elants  wefre  in  prepared  beds  outside  the  glass* 
ouses  or  greenhouses,  and  the  stems  were  carried 
through  apertures  to  the  inside.  Eight  of  the 
said  glassnouses  or  greenhouses  were  thus  ased 
for  growing  vines. 

4.  The  appellant  had  been  rated  to  a  general 
district  rate  by  the  said  local  board  of  hdth  by 
a  rate  made  by  the  local  board  under  the  pro- 
visions of  the  Public  Health  Act  1875  on  the 
6th  April  1886,  the  general  district  rate  in  respect 
of  the  said  premises  showing  a  rateable  valne  as 

(a)  Reported  by  F.  A.  Cr.vilrhetm,  Esq.,  BMTlit«r4it-Uw. 
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stated  in  the  poor  rate  of  74Z.  108.,  and  a  fcQl  rate-  ' 
able  Talne  of  742. 10«. 

5.  An  extract  from  the  valuation  list  for  the 
parish  of  Broadwater,  within  which  the  district 
of  Worthing  is  situate,  in  the  county  of  Sussex, 
HO  far  as  the  said  valuation  list  related  to  the 
premises  of  the  appellant,  described  his  property 
as  27,700  superficial  feet  of  glass  at  52.  per  100  = 
13852.,  and  1026  yards  of  pipe  at  2«.  9d.  =  1412., 
making  a  total  of  15262.,  the  gross  estimated 
rental  of  which  was  stated  to  he  1142.  10«.,  and 
the  rateable  value  742.  lOs. 

6.  The  appellant  contended  that  he  was  liable 
to  be  ratea  to  the  said  general  district  rate  in 
respect  of  the  said  property  in  the  proportion  of 
one-fourth  part  only  of  its  net  annual  value  of 
741.  10<.,  on  the  ground  that  the  said  land,  with 
the  said  glasshouses  and  buildings,  constituted  a 
market  garden  or  nursery  ground  within  the 
meaning  of  sect.  211,  sub-sect.  1  (6.)  of  the  Public 
Health  Act  1875  (38  &  39  Yict.  c.  55).  The  said 
local  board  contended  the  appellant  was  liable  to 
be  rated  to  the  said  general  district  rate  in  respect 
of  the  said  glasshouses  or  greenhouses  on  tneir 
fall  net  annual  value  of  742.  10«. 

7.  If  the  court  should  be  of  opinion  that  the 
appellant  was  right  in  his  contention  as  contained 
in  the  6th  para^^ph  of  this  case,  then  the  appellant 
was  to  be  entitled  to  succeed,  and  the  said  rate 
was  to  be  quashed  so  far  as  related  to  his  said 
premises.  But  if  the  court  should  be  of  opinion 
in  accordance  with  the  contention  of  the  said 
local  board  as  contained  in  the  6th  paragraph  of 
this  case,  then  the  said  local  board  of  health  was 
to  be  entitled  to  succeed  upon  the  case,  and  the 
said  rate  was  to  be  confirmed. 

By  38  &  39  Vict.  c.  55,  s.  211,  sub-sect.  1  (6.), 
it  is  enacted  that : 

With  respeot  to  the  aflsessmnnt  and  levying  of  general 
distnot  rates  nnder  this  Aot,  the  following  provisions 
abaJl  have  eifeot,  namely :  (1)  (General  district  rates  shall 
be  made  and  levied  on  the  oconpier  of  all  kinds  of  pro- 
per^ for  the  time  heing  by  law  assessable  to  any  rate 
for  the  relief  of  the  poor,  and  shall  be  assessed  on  the 
fnll  net  annual  yaJne  of  snoh  property,  ascertained  by 
the  valuation  list  for  the  time  being  in  foroe,  or,  if  there 
id  none,  by  the  rate  for  the  relief  of  the  poor  made  next 
before  the  makinsr  of  the  assessment  nnder  this  Aot. 
sabjeot  to  the  following  exceptions,  regulations,  ana 
conditions,  namely :  (h)  The  owner  of  any  tithes,  or  of 
any  tithe  oommntation  rentoharge,  or  the  occupier  of 
any  land  used  as  arable,  meadow,  or  pastore  ground  onlv, 
or  aa  woodlands,  market  gardens,  or  nursery  grounds 
.  .  .  ^ .  shall  be  assessed  in  respect  of  the  same  in  the 
proportion  of  one-fourth  part  only  of  such  net  i».T»Tiiiik1 
value  thereof. 

Arthur  Charles,  Q.O.  {Forest  FuUon  and  A.  Olen 
with  him)  for  the  appellant. — The  premises  in 
question  constitute  a  market  garden  or  nursery 
grounds  within  the  meaning  of  sect.  211,  sub- 
sect.  1  (6.)  of  the  Public  Health  Act  1875,  and 
therefore  the  appellant  is  liable  to  be  rated  to  one- 
fourth  part  only  of  their  net  annual  value.  The 
appellant  does  not  receive  the  benefits  of  a 
dwelling-house,  such  as  gas,  water,  &c.,  and  the 
rate  should  be  proportionate  to  the  benefit.  [He 
was  stopped  by  the  Court.] 

Lwndey  Smith,  Q.O.  {English  Harrison  and 
B.  Dermiss  with  him)  was  called  upon.  —  This 
is  a  piece  of  land  covered  entirely  with  glass 
and  used  for  forcing  purposes,  and  it  is  in  no  sense 
a  market  garden  or  nursery  ground  within  the 
meaning  of  the  sub-section.  The  appellant  is 
rated,  not  in  respect  of  a  market  garden,  but  in 


respect  of  greenhouses.    The  following  cases  were 
cited : 

The  South  Wales  RaiUoay  Company  v.  2%0  Local 

Board  of  Health  for  Swansea,  4  E.  A  Bl.  198 ; 
The  Hfevyport  Dock  Company  v.  The  Local  Board  of 

Health  for  Newport,  2  Best  A  Smith,  708 ; 
Reg.  V.  The  Midland  Railway  Company,  32  L.  T. 

Bep.  N.  S.  758 ;  L.  Bep.  10  Q.  B.  389 ; 
Peto  V.  Overseers  of  West  Ham,  2  E.  &  E.  144;  28 

L.  J.  240,  M.  0. 

Charles,  Q.C.  was  not  called  upon  in  reply. 

Day,  J. — In  this  case  I  am  clearly  of  opinion 
that  the  piece  of  land  in  question  is  within  the 
exemption  to  which  sub-sect.  1  (&.)  of  sect.  211  of 
the  Public  Health  Act  1875  refers,  and  therefore 
properly  rated  at  one-fourth  part  only  of  the  net 
annual  value.  The  exemption  is  in  respect  of 
market  gardens,  and,  in  my  opinion,  this  being 
a  place  used  for  the  purposes  of  gardening  and 
for  the  production  and  growth  of  flowers  and 
vegetable  produce,  is  a  market  garden  within  the 
meaning  of  the  section.  Such  cultivation  is  dis- 
tinguished from  agriculture  only  in  the  scale 
upon  which  it  is  carried  on.  The  distinction  is 
difficult  to  define ;  but  this  ground  is  certainly  not 
a  farm,  but  a  place  used  for  the  production  of 
vegetables,  fruit,  and  fiowers,  and  it  is  therefore 
properlv  called  a  garden,  and,  these  articles  being 
grown  for  purposes  of  sale,  this  place  is  the  very 
thing  ordinarily  spoken  of  as  a  market  garden. 
It  is  certainly  not  a  farm.  It  is  said  that  it  is  not 
a  garden  because  the  bulk  of  the  produce  is  grown 
under  glass,  but  I  fail  to  see  that  that  fact  makes 
any  difference  in  this  respect.  I  do  not  think 
that  the  mere  fact  that,  for  protection  from  the 
weather,  it  is  partiallv  coverea  by  glass,  and  for 
protection  from  wind  it  is  surrounded  by  walls, 
makes  the  place  any  the  less  a  garden.  The 
ground,  whether  it  be  covered  by  glass  or  not,  is 
used,  not  for  pleasure,  but  for  raising  market  pro- 
duce, and,  under  such  circumstances,  it  does  not 
seem  to  me  to  matter  how  many  greenhouses 
there  may  be,  or  what  part  of  the  ground  may  be 
covered  with  glass.  To  my  mind,  this  is  a  place 
used  for  raising  produce  for  market,  and  a  market 
garden  within  the  meaning  of  sect.  211,  sub- 
sect.  1  (6.)  of  the  Public  Health  Act  1875.  The 
appellant  is  therefore  entitled  to  claim  the  benefit 
of  the  exemption,  and  is  liable  to  be  rated  to  one- 
fourth  part  only  of  the  net  annual  value  of  the 
garden  in  question.  This  appeal  must  therefore 
be  allowed. 

Wills,  J. — I  am  of  the  same  opinion.  To 
understand  the  intention  of  the  Act,  we  must 
consider  the  state  of  things  in  existence  at  the 
time  when  it  was  passed.  At  that  time  the 
majority  of  so-called  market  gardens  were 
occupied  to  a  very  large  extent  by  g:lass  and 
greenhouses,  in  which  gardening  operations  were 
carried  on  by  persons  employed  in  these  gardens. 
The  operation  of  growing  and  maintaining  green- 
house plants  under  such  covering  was  no  less  an 
essential  part  of  market  gardening  than  the  culti- 
vation of  plants  in  the  open  air.  It  is  difficult  to 
see  what  difference  there  can  be  if  a  portion  of 
the  land  so  cultivated  happens  to  be  covered  over 
with  glass.  Grardening  under  such  covered  por- 
tion must  be  carried  on  in  the  same  way  as 
gardening  in  the  open  air.  Glasshouses  of  this 
kind  are  a  necessary  part  of  a  garden,  and  still 
more  so  of  a  market  garden,  and  I  therefore 
think  that  the  ground  in  question  falls  logiti- 
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mately  under  the  title  of  market  garden  or 
nursery  ground.  The  circumstances  of  modem 
life  may  cause  an  increasing  relative  proportion 
of  glass  to  be  maintained,  out  I  see  no  reason 
why  ^ound  occupied  as  that  which  is  here  in 
question,  in  which  the  ordinary  trade  of  market 
gardening  is  carried  on,  should  be  less  a  market 
garden  or  nursery  grounds  within  the  meaning 
of  the  exemption  than  open  ground  used  for  like 
purposes.  The  appellant  is  therefore  entitled  to 
succeed  in  this  appeal.  ^^^^^  ^jj^^ 

Solicitors  for  appellant,  Wolferstcun  and  Avery. 
Solicitor   for   respondents,    W,  Fred.   Verrall, 
Worthing. 


Feb.  22,  23,  and  March  S,  1887. 

(Before  Denman  and  Mathew,  JJ.) 

Esdaile  v.  The  Assessment  Committee  of  the 
City  of  London  Union,  (a) 

Poor  rate — Tithes — Statutory  payment  in  lieu  of 
tithes  m  the  city  of  London — ifon-rateability  of 
—37  jffen.  8,  c.  12—43  Eliz.  c.  2—44  ^  46  Vict. 
c.  cxcvU.,  88.  3, 8, 10. 

Under  the  Act.  37  Hen.  8,  c.  12,  which  recited  that 
contention,  Sfc,  had  risen  within  the  city  of 
London  between  the  parsons,  ^c,  of  the  said  city 
and  the  citizens  and  inhabitants  of  the  same  for 
and  concerning  the  payment  of  tuhes,  oblaiions, 
and  other  duties  within  the  said  city,  it  was 
decreed  that  the  citizens  and  vnhahitants  should 
yearly  pay  their  tithes  to  the  parsons,  Sfc,  after 
a  fixed  yearly  rate  in  respect  of  their  houses,  Sfc. 

And  wnder  i4s  Sf  4&  Vict.  c.  cxcvii.,  which 
recited  that  there  were  disputes  as  to  the  payments 
to  be  made  in  respect  of  tithes  in  the  parish  of 
Si.  Botclph  Without,  Aldgaie,  and  it  would  be 
beneficial  to  the  inhabitcmts  and  oumer  of  the 
tithes  of  the  parish  that  all  such  disputes  should 
be  settled,  and  that  tJiere  should  be  paid  to  the 
oumer  a  fixed  annual  sum  in  lieu  and  full  saJtis' 
faction  of  all  tithes  and  payments  within  the 
parish,  it  was  enacted  by  sect.  3  that  "  all  tithes 
and  sums  of  money  in  lieu  of  tithes  whatsoever 
arising  or  growing  due  in  tlie  said  parish  .  .  . 
shall  cease  and  be  extinguished,  and  the  tithe- 
owner  shall  .  .  .  accept  and  receive  in  lieu 
a/nd  satisfaction  of  the  tUhe  and  sums  of  money 
in  lieu  of  tithes  so  ceasing  and  extinguished,  and 
to  which  he  wotdd  haAje  been  entitled  if  this  Act 
had  not  bee7i  passed,  the  annual  sum  of  6500Z., 
which  shall  be  levied  and  collected  by  the  church- 
wardens  on  and  from  the  persons  by  law  rateable 
to  poor  rates  in  the  said  parish  in  respect  of  the 
houses  by  law  rateable  to  poor  rales  ,  .  .  and 
shall  be  assessed  on  the  annual  rateable  value  of 
those  houses  as  ascertained  by  the  vahuUion  or 
assessment  for  the  poor  rates  for  the  time  being  in 
force,  and  the  said  sum  of  65002.  shall  be  paid  by 
the  ch/urchwardens  to  the  tUhe-oumer  in  each  and 
every  year.** 

Held,  thai  the  tithes,  oblations,  and  other  duties 
within  the  city  of  London  paid  according 
to  the  rate  fixed  hy  37  Hen.  8,  c.  12,  and  in 
respect  of  which  the  sum  of  6500L  was  a  statutory 
commutation  payable  by  the  above  parish  u/nder 
44  ^  45  Vict.  c.  cxovii.,  toere  not  tithes  within 
the  meaning  of  43  EUz.  c.  2,  and  accordingly  the 

(a)  Beported  by  W.  P.  Eybbslxy,  Esq.,  Barrister-ftt-Law. 


said  sum  of  65002.  was  not  rateable  to  the  reii^ 
of  the  poor  of  the  said  parish. 

Case  stated  under  32  &  33  Yict.  c.  67. 

The  present  respondents  appealed  against  an 
assessment  in  a  yaluation  list  for  the  parish  of 
St.  Botolph  Without,  Aldgate,  in  the  city  of 
London,  to  the  general  assessment  sessions 
of  the  metropolis,  and  the  court  allowed  the 
appeal  and  struck  out  the  said  assessment  from 
tne  said  valuation  list  subject  to  the  following 
case  : — 

The  appellants  (the  now  respondents),  William 
Clement  Drake  Esdaile  and  Henry  Jefhies 
Badcock,  were  trustees  under  the  will  of  Edward 
Jeffries  Esdaile,  deceased,  and  in  such  capacity 
were  possessed  of  all  his  interest  as  owner  of  certain 
tithes  or  sums  of  money  arising  in  the  said  parish, 
and  payable  by  virtue  of  the  statute  37  Men.  8, 
c.  12,  and  of  the  annual  sum  of  6500Z.  in  lieu  and 
satisfaction  of  part  thereof  payable  by  virtoe  of 
the  statute  44  &  45  Yict.  c.  cxcvii. 

By  the  statute  37  Hen.  8,  c.  12,  entitled  "  An 

Act  for  tithes  in  London  '*  (which  was  to  be  taken 

as  incorporated  in  this  case),  it  was  recited  as 

follows  : 

Whereas  of  late  time,  contention,  strife,  and  variaiioe 
hath  arisen  and  grown  within  the  city  of  London  and 
the  liberties  of  ue  same,  between  the  parsons,  vieazs, 
and  onrates  of  the  said  oitj,  and  the  citizens  and 
inhabitants  of  the  same,  for  and  concerning  the  pajmenl 
of  tithes,  oblations,  and  other  duties  within  tiie  said 
city  and  liberties. 

The  said  Act  then  provided  that  certain  com- 
missioners therein  named  should  make  a  decree 
for  appeasing  the  same,  which  decree  should  stand, 
remain,  and  be  as  an  Act  of  Pailiament,  and 
should  bind  as  well  all  citizens  and  inhabituits 
of  the  said  city  and  liberties  for  the  time  being 
as  the  said  parsons,  vicars,  and  curates,  and 
their  successors  for  ever. 

The  decree  commenced  as  follows : 

As  tonchlng  the  payment  of  tithes  in  the  city  of 
London  and  the  liberties  of  the  same,  it  is  folly  ordered 
and  decreed  by  Thomas,  Archbishop  of  Canterbury  (hers 
followed  the  names  of  the  other  commissioners),  that  the 
oitisens  and  inhabitants  of  the  said  city  of  London  and 
liberties  of  the  same  for  the  time  bein^  shall  year^ 
without  fraud  or  covin  for  ever  pay  their  tithes  to  tiie 
parsons,  vicars,  and  curates  of  the  said  city,  and  their 
successors  for  the  time  being,  after  the  rate  hereafter 
following,  that  is,  to  wit,  of  every  Xs.  rent  by  the  year  of 
all  and  every  house  and  houses,  shops,  warehonsM, 
cellars,  stables,  and  every  of  them  within  the  said  dty 
and  liberty  of  the  same  XVId.  ob.  (a),  and  of  e?erT 
XXs.  rent  by  the  year  of  aU  and  every  socn 
house  and  houses,  shops,  warehouses,  oeUan,  and 
stables,  and  every  of  them  within  the  said  ei^  and 
liberties.  Us.  and  iXd.  and  so  above  the  rent  of  Xas.  faj 
the  year  so  ascending  from  Xs.  to  Xs.  according  to  the 
rate  aforesaid. 

The  said  Edward  Jeffries  Esdaile,  deceased,  was, 
at  the  time  of  his  death  on  the  14th  Feb.  1881, 
owner  of  the  said  tithes  or  sums  of  money  arising 
in  the  said  parish  and  payable  under  the  em 
statute  of  37  Hen.  8,  c.  12. 

The  London  (City)  Tithes  Act  1879  (42  &  43 

Vict.  c.  clxxvi.),  which   was  entitled  "  An  Act 

for  the  commutation  of  tithes   in  the  dty  of 

London  and  for  other  purposes,"  provided  in  tiie 

16th  section  as  follows : 

Nothing  in  this  Act  contained  shall  u»ply  toor  in  any- 
wise affect  the  pariah  of  St.  Botolph  Without,  Aldgrts 
or  any  rights  of  Edwud  Jefhries  Esoaile  or  his  snooesaoga 

(a)  Sixteen  pence  hal^Muiy. 
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in  title  to  tithes  or  payments  instead  of  tithes  arising  or 
growing  due  within  the  said  parish. 

By  the  London  (City)  Tithes  (St.  Botolph 
Withoat,  Aldgate)  Act  1881  (44  <fe  45  Vict.  c. 
czcvii.),  entitled  '*  An  Act  to  commute  the 
tithes  in  the  parish  of  St.  Botolph  Without, 
Aldgate,  in  the  city  of  London,  and  for  other 
purposes,"  it  was  recited  as  follows : 

WherelM  by  the  Act  of  1879  (sect.  16)  it  was  enacted 
that  nothing  therein  contained  shonld  apply  to  or  in 
anywise  affect  the  parish  of  St.  Botolph  Withoat, 
Aldgate,  or  any  rights  of  Edward  Jeffries  £sdaile  or  his 
Bucoessors  in  title  to  tithes  or  payments  instead^  of 
tithes  arising  or  growing  dne  within  the  said  parish, 
and  whereas  there  are  dispntes  as  to  the  payments  to  be 
made  in  respect  of  tithes  in  the  said  parish  of  St.  Botolph 
Without,  Aldgate,  and  it  is  expedient  for  the  settlement 
of  the  same,  and  it  will  be  beneficial  to  the  inhabitants 
of  the  said  parish  and  the  owner  of  the  tithes  of  the  said 
parish,  that  sM  snob  disputes  should  be  settled,  and  that 
there  should  be  paid  to  each  owner  a  fixed  annual  sum 
in  lieu  and  in  full  satisfaction  of  all  tithes  or  payments 
in  lieu  of  tithes  within  the  said  parish  in  manner  herein- 
after mentioned. 

By  sect.  2  of  the  said  Act  the  term  "tithe- 
owner  "  was  defined  to  mean  *'  the  person  or 
persons  for  the  time  being  who,  but  for  this  Act, 
would  have  been  entitled  to  the  tithes  or  sums  of 
money  in  lieu  of  tithes  arising  or  growing  due  in 
the  said  parish." 


It  was  then  enacted  in  sect.  3  as  follows : 

All  tithes  and  sums  of  mone^  in  lieu  of  tithes  whatso- 
eyer  arising  or  ^prowing  due  in  the  said  parish,  except 
upon  the  properties  referred  to  in  sect,  ll  of  this  Aot, 
shall,  as  and  from  the  29th  day  of  Sept.  1881,  cease  and  be 
extinguished,  and  the  tithe-owner  snail  as  and  from  that 
day,  accept  and  receiye  in  lieu  and  satisfaction  of  the 
tithes  and  sums  of  money  in  lieu  of  tithes  so  ceasing 
and  extinguished,  and  to  which  he  would  have  been 
entitled  if  this  Act  had  not  been  passed,  the  annual  sum 
of  65001. ,  which  shall  be  levied  and  collected  by  the 
churchwardens  on  and  from  thejpersons  by  law  rateable 
to  poor  rates  in  the  said  parish  in  respect  of  the  houses 
by  law  rateable  to  poor  rates  (except  the  said  pro- 
perties in  the  said  l4th  section  referred  to),  and  shall 
be  assessed  on  the  annual  rateable  value  of  those  houses 
as  ascertained  bv  the  valuation  or  assessment  for  the 
poor  rates  for  the  time  being  in  force,  and  the  said  sum 
of  65001.  shall  be  paid  by  the  churchwaidens  to  the  tithe- 
owner  in  each  and  every  year  after  the  said  29th  Sept. 
1881,  by  two  half-yearly  payments,  and  the  first  of  such 
hidf -yearly  payments  shall  be  made  on  the  25th  day  of 
March  1^. 

The  valuation  list  in  respect  of  which  the 
appeal  arises  was  duly  maae  on  or  about  the 
26th  day  of  June  1885,  and  was  subsequently 
approved  by  the  assessment  committee  of  the 
City  of  London  Union  (the  now  appellants),  and 
the  said  tithes  or  sums  of  money,  or  the  annual 
sum  in  lieu  and  satisfaction  of  part  thereof,  were 
or  was  described  as  follows : 


So. 

• 

Name  of 
Oocopier. 

Nsme  of 
Owner. 

Descripaon 

of 
Property. 

QroBS  Valve  ae  finally 
determined  by  ABseeament 
Ck>mmlttee. 

Bateable  Valaea  as  flnaUy 

determined  by  Aaeessment 

Committee. 

890 

EsdaUe 
Trustees. 

1*7 

Impropriator. 

Tithe. 

^6500. 

^eesoo. 

It  was  admitted  on  the  hearing  of  the  said 
appeal  that  the  said  tithes  or  sums  of  money,  or 
the  annual  sum  in  lieu  and  satisfaction  of  part 
thereof,  had  never  been  assessed  for  the  relief  of 
the  poor,  nor  had  any  person  been  rated  in  respect 
thereof. 

By  the  Valuation  (Metropolis)  Act  1869,  sect.  51, 
it  was  provided  that  the  overseers  should  include 
in  every  valuation  list  "  tithes  and  payments  in 
lieu  of  tithes,  and  every  hereditament  in  their 
parish,  and  shall  enter  every  hereditament  in  the 
valnation  list  in  accordance  with  the  classes 
mentioned  in  the  3rd  schedule  of  the  Act." 

It  was  contended  on  behalf  of  the  appellants 
that  the  said  sum  of  65(X)Z.  ought  not  to  have 
been  inserted  in  the  said  valuation  list  or  assessed 
to  the  relief  of  the  poor  on  the  grounds  that  the 
said  payments  under  the  said  Act  37  Hen.  8, 
c.  12,  were  not  rateable,  as  they  wore  not  tithes 
within  the  meaning  of  the  statute  43  Eliz.  c.  2, 
and  that  the  said  annual  sum  payable  in  lieu  and 
satisfaction  of  part  thereof  under  the  statute 
44  &  45  Vict.  c.  czcvii.,  was  not  rateable,  as  it  was 
not  a  money  payment  in  lieu  of  tithes  within  the 
meaning  of  the  said  statute  43  Eliz.  c.  2,  and 
that  neither  the  said  payments  under  the  said 
Act  37  Hen.  8,  c.  12,  nor  the  said  sum  of  65(X)Z., 
had  ever  been  assessed  or  rated. 

It  was  contended  by  the  respondents  that  the 
said  sum  of  6500Z.  was  tithes  within  the  meaning 
of  the  said  statute  43  Eliz.  c.  2,  or  a  payment  in 
lieu  of  such  tithes,  and  that  it  was  therefore 
prc»perly  inserted  in  the  said  valuation  list.  The 
Court  of  General  Assessment  Sessions  held  that 
the  said  payment  of  65002.  was  not  tithes  within 
the  meaning  of  the  said  statute  nor  pajrment  in 


lieu  of  tithes,  and  ordered  that  the  said  valuation 
list  he  altered  by  striking  out  the  entry  therein 
contained  relating  to  the  hereditaments  the  sub- 
ject of  this  appeaT 

The  question  for  the  opinion  of  the  court  was, 
whether  the  said  sum  oi  65002.  payable  to  the 
appellants  was  liable  to  be  inserted  in  the  said 
valuation  list. 

If  the  court  were  of  opinion  that  it  was,  then 
the  order  aforesaid  of  the  Court  of  Greneral 
Assessment  Sessions  should  be  quashed  and  the 
said  assessment  stand. 

If  the  court  were  of  a  contrary  opinion,  then  the 
order  aforesaid  was  to  stand  confirmed. 

By  6  A  7  Will.  4,  c.  71  (Act  for  the  Commutation 

of  Tithes),  sect.  90 : 

Nothing  in  this  Aot  contained,  mdeae  by  speoial  pro- 
vision to  be  Inserted  in  some  parochial  agreement  and 
specially  approved  by  the  commiseioners,  in  which  case 
the  same  shall  be  valid,  shall  extend  to  any  Easter  offer- 
ings, mortnaries,  or  sorplioe  fees,  or  to  the  tithes  of  fish 
or  of  fishing,  or  to  any  personal  tithe  other  than 
the  tithes  of  mills,  or  any  mineral  tithes,  or  to^  any 

Sayment  instead  of  tithes  arising  or  growing  dne  within 
iie  ci^  of  London,  or  to  any  permanent  rentoharge  or 
other  rent  or  payment  in  lien  of  tithes,  oalcnlated 
according  to  any  rate  or  proportion  in  the  ponnd  on  the 
rent  or  value  of  any  honses  or  lands  in  any  oil^  or  town 
under  any  cnstom  or  private  Aot  of  Parliament. 

By  44  &  45  Vict.  c.  oxcviL,  sect.  8  : 

For  the  purpose  of  levyingand  collecting  the  said  tithe 
rates  tiie  ohnrchwardens  shall  be  entitled  to  proceed  in 
the  same  manner  and  shall  have  the  same  powers, 
remedies,  and  privileges  as  the  ohnzohwardens  adopt 
and  have  in  the  making,  collecting,  and  levying  of  poor 
rates. 

By  sect.  10 : 

For  the  purpose  of  providing  for  the  redemption  of 
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the  said  tithes  as  oommated  by  this  Aot,  be  it  enacted 
that  any  owner  or  oooapier  of  any  house  assessed  to  the 
tithe  rate  shall  be  at  liberty  to  redeem  the  tithe  rate 
payable  in  respect  of  the  said  house  as  if  the  same  were 
rentoharge  under  the  Tithes  Acts  referred  to  in  the 
Act  of  1879,  and  the  consideration  to  be  paid  for  the 
same  shall  be  such  sum  as  will,  after  payment  of  the 
costs  of  investment,  produce  an  annual  amount  if  in- 
Tosted  in  the  Three  per  Cent.  Consolidated  BanJc  Annui- 
ties equal  as  near  as  may  be  to  the  last  annual  amount 
assessed  upon  such  house  for  the  tithe  rate,  and  the 
consideration  shall  be  paid  to  the  persons  and  applied 
in  the  manner  prescribed  by  the  Tithe  Acts  r«erred 
to  in  the  Act  of  1879  with  respect  to  the  payment  and 
application  of  the  consideration  for  rentcharges. 

Sir  E,  Clarke  (S.-G.)  (Poland  with  him)  for  the 
appellant. — It  is  submitted  that  the  parishioners 
are  liable  to  pay  tithe  nnder  37  Hen.  8,  c.  12, 
which  Act  refers  to  tithes,  and  the  other  class  of 
payments  called  "oblations"  are  dealt  with  by 
the  Act  as  distinct  from  tithes.  Under  this 
statute  the  parishioners  were  liable  to  pay 
"  tithes  "  down  to  the  time  of  the  great  fire,  auer 
which  event  sums  of  money  in  lien  of  tithes  were 
paid  under  22  &  23  Car.  c.  15,  by  the  various  city 
parishes  injured  by  the  fire ;  but  that  Act  did  not 
apply  to  the  present  parish  of  St.  Botolph  With- 
out, Aldgate.  The  Act  for  the  commutation  of 
tithes  in  the  city  of  London  and  other  purposes 
(42  &  43  Vict.  c.  clzxvi.)  excepted  this  parish 
out  of  its  provisions,  and  the  Act  of  1881  (44  &  45 
Vict.  c.  cxcvii.)  fixed  the  amount  at  which  the 
tithe  of  this  parish  was  to  be  commuted.  Now, 
the  Act  of  43  JBliz.  c.  2,  renders  the  occupiers  of 
tithes  liable  to  pay  poor  rates ;  this  pavment  is  a 
tithe  and  is  rateable.  The  two  cases  ot  Esdaile  v. 
Payne  (52  L.  T.  Rep.  N.  S.  530,  and  54  L.  T.  Rep. 
N.  S.  705)  are  not  against  my  argument  that  the 
sum  in  dispute  is  a  tithe  or  a  payment  in  lieu  of 
a  tithe.  [Matuew,  J. — ^The  latter  case  decided 
that  the  law  of  tithes  was  inapplicable  to  this 
kind  of  payment  in  an  important  particular.] 
The  cases  did  not  decide  that  the  payment  was 
not  a  tithe,  but  that  it  was  not  a  tithe  within 
2  &  2  Will.  4,  c.  100.  Again,  sects.  51  and 
54  of  the  Valuation  of  Property  (Metropolis) 
Act  1869  (32  &  33  Vict.  c.  67)  render  tithes 
or  payments  in  lieu  of  tithes  rateable,  for 
such  are  to  be  included  in  the  valuation  lists. 
Tithe  in  the  ordinary  sense  arises  from  lands,  but 
there  are  customarv  tithes.  The  payments  that 
have  been  settled  by  private  Acts  of  Parliament 
in  consequence  of  disputes  between  the  claims  of 
the  clergy  and  the  lay  impropriators  in  the  city  of 
London  parishes  to  tithes  are  in  the  nature  of 
customary  tithes :  (2  Eagle  on  Tithes,  464.) 
Such  payments  are  rateable.  [Mathjbw,  J. — 
Could  the  Valuation  (Metropolis)  Act  1869  operate 
upon  anything  except  payments  of  the  kind 
therein  mentioned  P]  Yes,  upon  such  a  payment 
as  in  the  present  case.  The  statute  of  Elizabeth 
mentions  tithes  in  terms,  and  must  be  construed 
to  be  intended  to  include  whatever  was  called 
tithe  in  the  Act  of  Hen.  8.  It  must  be  borne  in 
mind  that  the  Valuation  Act  1869,  which  provides 
for  the  rating  of  tithes,  applies  to  an  area  which 
is  principally  covered  with  houses,  though  land 
covered  with  houses  is  not  properly  titheable. 

Sir  B.  Webster,  Q.C.  (A.-G.)  (flf.  Wool/ with  him). 
— ^The  payment  here  is  in  the  nature  of  an 
oblation,  but  is  called  a  tithe  by  the  Lefirislature 
for  the  sake  of  convenience,  and  the  incidents  of 
tithe  do  not  attach  to  it.    l^e  Metropolis  Valua- 


tion Act  of  1869  was  not  a  charging  Act  at  all, 
but  only  one  for  creating  uniformity  cf  valuation 
throughout  the  metropolis.  The  sum  paid  by  St. 
Botolph  parish  to  the  respondents  under  the*  Act 
of  1881  is  not  a  tithe  upon  which  that  Act  could 
operate,  and  that  Act  has  nothing  to  do  with  the 
rateability  of  this  payment  to  the  poor.  As  a 
matter  of  fact  these  so-called  ''tithes"  have 
never  been  rated.  The  original  oblation  on 
which  this  payment  is  based  did  not  resemble 
tithes,  but  were  voluntary  offerings  on  SnndayR 
and  saints'  days.  There  was  no  remedy  by  distress 
in  respect  of  them,  and  the  payment  was  not  one- 
tenth  of  anything.  The  distinction  between 
tithes  and  personal  payments  has  always  been 
maintained : 

Calthrop'e  Beports,  92  et  seq. ; 
2  Ea«rle  on  Tithes,  442  et  seq. 

Tithes  in  the  proper  sense  of  the  word  wei^  a 
constructive  occupation  of  the  land  itself;  and 
what  was  meant  to  be  chargeable  under  43  Eliz. 
c.  2,  were  tithes  arising  from  the  land,  and 
therefore  to  be  deducted  by  the  tenant  or 
occupier  from  the  value  of  his  occupation ;  that  is, 
one-tenth  of  the  beneficial  occupation  of  the 
land  was  in  the  parson.  Tne  Valuation 
(Metropolis)  Act  1869  did  not  create  any  fresh  or 
additional  liability  to  pay  rates.    He  cited 

Bex  V.  Toms,  1  Dooff.  401 ; 

Reg,  v.  Chriatophsrsan,  53  L.  T.  Bep.  N.  S.  804; 
16  Q.  B.  Div.  7. 

In  the  latter  case  the  Master  of  the  SoUs 
throws  great  doubt  on  a  dictum  of  Lord  Kenyon 
in  Bex  v.  Oarlyon  (3  T.  R.  385).  [Dewmak,  J. 
referred  to  Beg.  v.  8kato,  12  Q.  B.  419 ;  17  L.  J. 
130,  M.  C]  That  decision  turned  on  the 
special  terms  of  the  particular  commuting  Act. 
EsdaOe  v.  Payne  (52  L.  T.  Rep.  N.  S.  530)  is 
a  direct  authority  in  favour  of  the  contention  of 
the  present  respondents. 

Sir  E,  Clarke,  Q.C.  in  reply. — ^The  case  of 
Beg.  V.  Ghristopheraon  {ubiwjp.)  is  distinguishable, 
because  in  that  case  there  was  no  statute  creating 
a  tithe  as  in  the  present  case.  This  pavment  is 
treated  of  as  a  tithe  as  far  back  as  the  Act  of 
37  Hen.  8.  Tithes  can  by  custom  be  upon  houses, 
as  is  apparent  from  2  <fe  3  Edw.  6,  c.  13,  s.  12. 
He  also  cited 

Be0  V.  BolderOy  4  B.  ft  C.  467 ; 
Lowndee  v.  Hone,  2  Wm.  Bl.  1252. 

Gur.  adv,  tuU, 

March  8. — ^Ma.thew,  J.  delivered  the  judgment 
of  the  Court.^This  case  was  argued  before  my 
brother  Denman  and  myself,  and  I  have  now  to 
deliver  the  judgment  of  the  court.  It  is  an 
appeal  against  a  decision  of  the  Greneral  Assess* 
ment  Sessions  held  under  the  Valuation  Act  of 
1869,  striking  out  of  the  valuation  Hst  of  the 
parish  of  St.lBotolph  Without,  Aldgate,  the  sun 
of  65001.  at  whicn  the  respondents  had  been 
assessed  as  the  lay  impropriators  of  the  tithes 
valued  at  that  amount.  The  respondents  were 
admitted  to  be  the  owners  of  the  tithes  and  the 
sums  of  money  payable  in  the  parish  by  the  Act 
of  37  Hen.  8,  c.  12,  and  of  the  annual  amount  of 
6500Z.  in  lieu  and  satisfaction  of  part  thereof 
payable  by  the  Act  of  44  &  45  Vict.  c.  cxcfiL 
The  question  raised  for  our  decision  was,  whether 
the  respondents  ought  to  be  assessed  under  the 
43  Ehz.  in  the  sum  of  6500Z.  as  beuiff 
1  payable  in  respect  of  tithes  or  payment  in  Ilea 
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of  tithes.  It  was  pointed  out  in  tlie  conrse  of 
the  arcminents  for  the  appellants  that  the 
payments  referred  to  in  the  Act  of  Hen.  8  had 
been  described  in  a  long  series  of  statutes  down 
to  the  Commutation  Aot  for  this  parish  passed  in 
the  year  1881  as  "  tithes  or  payments  in  lieu  of 
tithes ;"  and  it  was  argued  that  they  were  pay- 
ments intended  to  form  part  of  the  income  of  the 
parson  or  vicar,  and  therefore  assessable  to  the 
relief  of  the  poor  at  the  time  of  the  passing 
of  the  43  Eliz.  This  assessable  character, 
it  was  said,  was  transferred  to  the  amount  of 
6500^  at  which  these  payments  had  been 
commuted.  On  the  other  hand,  it  was  contended 
for  the  respondents  that  the  payments  mentioned 
in  the  Act  of  Hen.  8  were  not  tithes  in  the 
l^gal  sense,  because  lands  covered  with  houses 
were  not  titheable.  It  was  said  that  the  "  tithes, 
oblations,  and  other  duties,"  with  which  the 
statute  dealt,  were  all  personal  payments  of  the 
same  character,  namely,  oontrioutions  from  the 
citizens  of  London  towards  the  maintenance  of 
the  clergy  which  had  become,  to  some  extent, 
obligatory  by  custom  or  otherwise.  The  history 
of  these  payments  will  be  found  in  2  Eagle  on 
Tithes,  443  and  following  pages,  and  the  learned 
author's  view  that  they  were  not  tithes  or  pay- 
ments in  lieu  of  tithes  received  the  sanction  of 
the  Court  of  Appeal  in  EadaUe  v.  Payne  (52  L.  T. 
Rep.  N.  S.  530;  54  L.  T.  Bep.  N.  S.  705).  The 
object  of  the  Act  of  Hen.  8  would  seem  to  have 
been  to  render  these  payments  certain  and 
tangible,  and,  as  appears  from  the  preamble  to 
the  statute,  to  temunate  "  the  contention,,  strife, 
and  variances  "  which  had  arisen  on  the  isubject 
"  between  the  parsons,  vicars,  and  curates,  and  the 
citizens.''  By  the  Act  it  was  proposed  to 
substitute  for  these  payments  a  rate  calculated 
upon  the  rents  of  the  houses  then  built  and 
to  be  thereafter  erected  within  the  city  and 
liberties.  The  many  decisions  upon  the  statute 
with  respect  to  these  payments,  which  will  be 
found  in  the  text-books  on  the  subject  of  tithes 
in  London,  show  that  they  never  became  certain, 
and  that  disputes  with  respect  to  them  continued 
nntil  recent  times.  The  difFerenoes  in  the  parish 
of  St.  Botolph  would  seem  to  have  lasted  down 
to  the  passing  of  the  Conmiutation  Act  of  1881. 
That  such  charges  are  not  assessable  under  the 
statute  of  Elizabeth  appears  to  be  settled  by  the 
judgment  of  this  division  in  the  case  of  Meg,  v. 
ChrUtaphersan^  which  was  affirmed  by  the  Court 
of  Appeal  (16  Q.  B.  Div.  7) ;  but  even  if  there 
were  not  this  authority  on  the  subject  there 
would  be  great  difficulty  in  adopting  the 
contention  of  the  appellants.  It  is  a  significant 
fact  that  no  assessment  upon  these  payments 
has  ever  been  made  in  this  parish,  and  tnat  there 
would  seem  to  be  no  decision  to  the  effect  that 
similar  payments  have  been  rateable  in  the  other 
piftriahes  of  the  city  of  London.  It  is  further  to 
be  observed  that,  while  the  Tithes  Commutation 
Act  (6&7  Will.  4,  c.  71),  s.  69,  expressly  provides 
that  rentcharges  in  lieu  of  tithes  shall  be  liable  to 
such  rates,  charges,  and  assessments  as  tithes 
have  theretofore  been  subject  to,  there  is  no 
recognition  or  imposition  of  any  such  liability 
in  the  general  Act  for  the  commutation  of  tithes  in 
the  city  of  London  of  1879.  But  that  the  payment 
of  6500{.  is  not  intended  to  be  assessable  appears 
to  be  clearly  indicated  by  the  Act  for  the  com- 
mutation of  tithes  in  this  parish  passed  in  1881 


(44  &  45  Vict.  c.  cxcvii.).  The  statute  confirms  a 
compromise  and  settlement  entered  into  between 
the  parish  and  the  tithe-owners.  For  the 
purpose  of  carr3ring  out  this  compromise,  the 
parish  is  to  raise  annually  65002.  by  a  tithe  rate, 
which  is  in  effect  an  addition  to  the  poor  rate 
(sect.  8).  This  sam  of  6500Z.  is  to  be  paid  to 
the  tithe-owners  bv  equal  half-yearly  payments 
(sect.  3).  Now,  if  the  appellants  be  right  the 
parish  is  not  made  liable  to  pay  to  the  tithe- 
owners  the  amount  of  the  commutation,  but  that 
sum  reduced  by  an  uncertain  rebate  on  repayment 
of  the  rates  for  the  poor,  and  as  it  would  seem 
other  parochial  charges.  It  is  extremely  impro- 
bable tnat  any  such  bargain  would  be  made  by  the 
tithe-owners.  That  it  was  not  meant  seems  clear 
from  sect.  10,  which  provides  for  the  redemption 
of  the  tithe  rates.  Under  that  section,  if  the 
parish  desires  to  ^et  rid  of  the  rates,  the  rate- 
payers would  practically  be  bound  to  find  a  sum 
which  after  payment  of  the  cost  of  investment 
would  produce  an  annual  amount  of  6500Z.  if 
investea  in  Three  per  Cent.  Consolidated  Bank 
Annuities.  This  annual  amount  the  tithe  owners 
would  receive  without  deduction  of  any  kind  for 
parochial  purposes.  There  seems  to  be  no  reason 
why  they  should  be  worse  off  while  the  rates 
remain  unredeemed.  We  are  of  opinion  that  the 
statute  means  what  it  says,  that  the  tithe-owners 
were  to  have  6500Z.  a  year  in  lieu  of  the  previous 
charges,  and  therefore  that  the  parisn  is  not 
enlitled  to  reduce  the  amount  as  contended  upon 
this  appeal.  Our  judgment  is  therefore  for  the 
respondents  with  costs. 

Judgment  for  respondents. 

Solicitors  for  the  appellants,  Baylis  and  Teowce. 
Solicitors  for  the  respondents,  Winter  and  Go, 


Monday,  March  14,  1887. 
(Before  Huddleston,  B.  and  Smith,  J.) 

BoNELLA.  (app.)  V.  The  Twickenham  Local  Board 
OP  Health,  (resps);  Holmes  (app.)  v.  The 
Same,  (a) 

PuhUc  Health  Act  1875 — Sewers — Vesting  in  local 
authority — Sewers  sufficient  ai  time  of  vesting — 
Compulsory  alteration  of  drainage  within  area 
of  local  authority — Works  executed  by  local 
authority — Liahiliiy  of  frontagers — Summary 
proceedings  —  Delay  between  complaint  and 
«iw  mona— 38  ^  39  Vid.  c.  55.  ss.  13, 15,  18,  21, 
150,  207—11  ^  12  Vict.  e.  43,  s.  11. 

Where  a  street  ha^  a  sewer  amply  sufficient  and 
adequate  cU  the  time  of  its  vesti/ng  in  the  local 
authority  for  the  purpose  for  which  it  was  made, 
a/nd  which,  zcca  to  the  satisfaction  of  the  heal 
authority,  and  it  suhsequently  becomes  necessary 
to  alter  the  existing  system  of  drainage  in  the 
district  at  large  in  which  the  street  is  situated, 
the  expenses  incurred  in  altering  the  sewer  in  the 
street  are  not  to  be  thrown  on  the  frontagers,  but 
charged  on  the  general  or  district  rate. 

Where  a  demand  for  the  payment  of  money  under 
the  Public  Health  Act  1875  has  been  made,  and 
the  demand  refused,  a/nd  a  sumtnons  has  been 
taken  out  in  respect  of  such  non-compliance 
within  the  six  months  limited  by  \l  ^12  Vict, 
c.  43,  s,  11,  but  not  served  until  after  the  expira- 

(a)  Beported  by  W.  P.  Evbrslry,  Eiiq.,  Barriatoi^at-Lftw. 
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Hon  of  9ttch   period,    the   proceedings    on   the 
summo^ie  are  not  irregular  as  being  out  of  time. 

This  was  a  nase  stated  by  two  jastices  for  the 
county  of  Middlesex  under  42  &  43  Vict.  c.  49,  s.  83. 

The  respondents  were  the  urban  sanitary  autho- 
rity for  the  district  of  Twickenham,  in  the  county 
of  Middlesex. 

The  appellant  was  owner  of  a  piece  of  land  front- 
ing, adjoining,  and  abutting  upon  a  road  or  street 
called  The  Avenue,  St.  Margaret's,  Twickenham, 
within  the  said  district. 

The  respondents,  as  such  urban  sanitary  autho- 
rity as  aforesaid,  by  notice  under  the  hand  of  their 
surveyor,  dated  the  10th  July  1884,  after  reciting 
that  the  said  street  was  not  sewered,  levelled, 
paved,  metalled,  flagged,  channelled,  and  made 
good  to  the  satisfaction  of  the  respondents,  and 
that  the  appellant's  premises  adjoined  or  abutted 
upon  certain  parts  of  the  said  street,  gave  notice 
to  the  appellant  (in  pursuance  of  sect.  150  of  the 
Public  Health  Act  1875)  to  sewer,  &c.,  and  make 
good  the  same  within  the  space  of  iwenty-one 
dajs  from  the  date  thereof  in  the  manner  in  the 
said  notice  set  forth. 

The  appellant  refused  to  comply  with  the  said 
notice  within  the  time  thereby  limited.  There- 
upon the  respondents,  as  such  urban  auchon'ty, 
entered  into  a  contract  for  the  execution  of  all  the 
works  referred  to  in  the  said  notice  by  a  con- 
tractor at  a  price  which  included  all  the  works 
referred  to  in  the  notice,  and  the  whole  of  the 
works  were  accordingly  executed.  The  respon- 
dents' surveyor,  by  writing  under  his  hand,  dated 
the  7th  July  1885,  apportioned  the  sum  of 
86{.  9s.  2d.  as  the  proportion  of  the  said  expenses 
payable)  by  the  appellant  as  owner  of  the  said 
premises  so  fronting,  adjoining,  or  abutting  upon 
the  said  street. 

The  respondents,  by  notice  under  the  hand  of 
their  clerk,  dated  the  14th  Oct.  1885,  demanded 
from  the  appellant  payment  of  the  said  sum  of 
S6l  9s.  2d. 

The  appellant,  having  refused  to  pay  the  said 
amount,  was  by  summons  required  to  appear 
before  the  said  justices  on  the  7th  June  1886  to 
answer  the  complaint  made  by  the  respondents  in 
respect  of  the  matters  hereinbefore  mentioned. 
Such  summons  bore  date  the  25th  March  18H6, 
but  it  was  contended  before  the  justices  on  behalf 
of  the  appellant  as  hereinafter  set  forth  that  it 
was  not  issued  until  after  that  date.  The  said 
summons  was  heard  on  the  28th  June  and  the 
12th  July  last,  when  the  following  facts  were 
proved  in  evidence : 

The  said  street  and  the  land  of  the  appellant 
respectively  were  situate  in,  and  formed  part  of,  a 
piece  of  land  formerly  belonging  to  the  Conserva- 
tive Land  Society  called  St.  Margaret's  Estate, 
situate  in  the  parishes  of  Twickenham  and  Isle- 
worth,  in  the  county  of  Middlesex.  The  said  Con- 
servative Land  Society  some  years  prior  to  the  year 
1868,  in  which  year  the  respondents'  board  was 
formed,  laid  out  the  said  estate  for  building 
purposes,  and  certain  roads,  amongst  others 
The  Avenue,  the  street  in  question  in  this  case 
(and  it  was  believed  another  road  called  Heath - 
cote-road),  was  laid  out  and  sewered  or  drained. 
The  sewer  or  drain  in  The  Avenue  which 
formerly  carried  off  the  sewage  from  several 
houses  consisted  of  a  12in.  pipe,  which  was 
laid  all  along  that  street   until  it  approached 


the  river  Thames,  into  which  it  discharged, 
the  outfall  beinfi:  in  the  parish  of  Isleworth, 
which  was  not  under  the  jurisdiction  of  th#» 
respondents.  The  Avenue  was  situate  p&rtlj  in 
the  parish  of  Isleworth  and  partly  in  the  parish  of 
Twickenham.  The  said  sewer  or  drain,  at  the 
time  when  the  notice  in  the  third  paragraph  men- 
tioned was  given,  was  sufficient  for  the  drainage  of 
the  houses  and  premises  fronting,  adjoining,  or 
abutting  upon  The  Avenue,  assuming  that  drain- 
ing into  the  Thames  could  be  continued. 

The  respondents'  board  came  into  existence  in 
the  year  1868,  some  years  after  the  making  of  the 
said  roads  and  sewer  or  drain  therein,  and  the 
appellant  contended  that  so  much  of  the  said 
sewer  under  The  Avenue  (including  that  opposite 
the  apoellant's  premises)  as  was  in  the  parish  of 
Twickenham  vested  in  the  respondents  under  the 
Public  Health  Act  1848,  or  the  Public  HeaLth  An 
1875. 

The  respondents  were  under  notice  of  the 
Thames  Conservators  to  discontinue,  and  cause  to 
be  discontinued,  the  flow  or  passage  of  any  sewaee 
or  other  offensive  or  injurious  matter  into  toe 
Thames  within  their  district.  The  new  sewer  or 
drain  constructed  under  the  notice  of  the  lOih 
July  1884  before  referred  to  was  to  be,  and  then 
was,  a  tributary  to  the  respondents'  general  system 
of  sewerage,  and  was  to  be  and  then  consisted  of  a 
12in.  pipe,  and  was  in  an  exactly  opposite  gradient 
to  the  old  sewer  or  drain,  faiiing  as  it  did 
towards  certain  outfall  works  of  the  respondents 
in  the  centre  of  the  parish.  The  gradient  of  the 
old  sewer  or  drain  was  left  undisturbed,  but  the 
sewer  or  drain  itself,  as  far  as  it  lay  in  the  parish 
of  Twickenham,  was  to  cease,  and  had  ceased,  to 
carry  sewage,  and  was  to  be,  and  was  then,  used  for 
the  purpose  of  carrying  off  the  sur&ce  water  only. 
It  was  oelieved  that  the  portion  of  the  old  sewer 
which  was  in  the  parish  of  Isleworth,  and  the  sewer 
under  the  Heathcote-road,  still  continued  to  cany 
and  discharge  s<)wage  into  the  Thames. 

It  was  contended  on  behalf  of  the  appellant  that 
the  respondents  were  not  entitled  by  the  notioe 
of  the  10th  July  1884  to  call  upon  him  to  make 
the  new  sewer  therein  describea,  inasmuch  as  the 
street  in  Question  was  then  already  suftciently 
sewered ;  tnat  the  work  amounted  to  an  alteration 
in  the  course  of  the  sewer  or  drain,  which,  onder 
sect.  18  of  the  Public  Health  Act  1875,  oa^ht  to 
have  been  done  by  the  respondents,  and  paid  for 
by  them  out  of  the  general  rates  of  the  parish,  and 
not  by  imposition  upon  the  appellant  and  tbe 
other  adjoining  owners ;  that  the  work  which  by 
the  said  notice  the  appellant  was  required  to  do 
to  the  existing  sewer  or  drain  was  work  which, 
as  the  appellant  contended  that  the  sewer  was 
vested  in  the  respondents,    it  would  have  been 
unlawful  for  him  to  do,  and  was  in  the  nature  of 
repairs  to  a  sewer  or   drain    belonging   to  the 
respondents,  which,  under  sect.  15  of  the  Pablie 
Health  Act  1875,  the  respondents  were  themselves 
bound  to  do,  and  which  they  were  entitled  to  W' 
for  out  of  the  general  rates,  and  was  work  which 
they,  the  respondents,  could  only  lawfully  hate 
done.      It  was  also  contended  on  behalf  of  the 
appellant  that  proceedings   before  the  justices 
were  not  commenced  within  six  months  after  the 
demand,  as  required  by  the  statute.    The  jastices 
found   that  the   summons  was  dated  the  25th 
March  1886,  and  the  only  evidence  given  on  the 
subject    was   a    letter    from    the    clerk   of  the 
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respondenis  to  the  solicitors  of  the  appellant,  of 
which  the  following  was  a  copy : 

193  and  194,  High-street,  Brentford,  Middlesex, 
22iid  April  1886.— Dear  Sir,--The  Avenue,  St.  Mar- 
nuret's. — ^BoneUa.— I  have  reoeived  instrnotions  from  the 
Twickenham  Local  Board  to  proceed  to  recover  the 
amount  due  from  your  client  for  making  np,  &o.,  this 
highway.  I  have  some  time  since  laid  the  necessary 
information,  and  the  process  will  be  served  in  due 
oonrse.  I  think,  however,  after  again  looking  into 
yonr  correspondence  on  the  matter,  that  an  interview 
with  yon  may  probably  place  a  different  constraotion 
upon  the  matter,  and  leaa  yon  to  a  different  conclusion, 
as  you  appear  to  be  without  several  important  facts, 
and  hence  you  have  based  your  objections  to  the 
demand.  I  can  see  you  here  on  an  appointment. — ^Yours 
faithfully  (signed)  Williax  Bubton,  Clerk.— A.  C. 
Spanll,  £sq.,  solicitor,  4,  Yerulam-buUdings,  Gray's* 
inn,  W.C. 

The  justices,  being  of  opinion  that  the  appellant 
was  liaole.  determined  against  him,  and  ordered 
and  adjudged  that  he  should  pay  to  the  respon- 
dents the  amount  claimed,  86^.  98.  2d,  and 
52.  58.  costs,  but  offered  to  state  a  case  for  the 
opinion  of  the  court. 

The  question  for  the  opinion  of  the  court  was 
whether  the  said  justices  were  right  in  their 
determination  and  in  making  the  said  order. 

mie  case  of  Holmes  v.  The  Twickenham 
Local  Boa/rd  was  identical,  save  and  except  as  to 
the  amount  claimed — ^the  amount  claimed  being 
942.  28. — and  the  letter  from  the  board's  solicitor 
to  the  solicitors  of  the  respondents,  which  was 
as  follows : 

22nd  April  1886.— Dear  Sirs,— The  Avenue,  St.  Mar- 
garet's.—Holmes. — ^I  have  received  instructions  from  the 
Twickenham  Local  Board  to  proceed  to  recover  the 
amount  due  from  your  client  lor  making  up,  Ac,  this 
highway.  I  have  sometime  since  laid  the  necessary 
information,  and  the  process  will  be  issued  shortly. — 
Tours  faithfully  (signed)  William  Bubtok,  Clerk. — 
Messrs.  Miller,  Smith,  and  Bell. 

Bosanquett  Q.C.  {Edwifn  Jones  with  him)  for  the 
appellant  Bonella. — The  appeal  ought  to  be 
allowed.  The  principal  question  is,  whether  a 
frontager  is  liable  for  the  expenses  of  laying 
down  a  new  sewer,  which  is  part  of  a  gener^ 
re*arraugement  of  sewering,  he  being  sufficiently 
sewered  under  the  old  system.  The  appellant 
contends  that  the  inhabitants  of  the  aistrict 
under  the  jurisdiction  of  the  board,  and  not  the 
frontagers,  should  bear  the  cost  of  the  new 
system.  Kotice  was  given  under  sect.  150  to 
execute  the  necessary  alterations,  but  the 
appellant  refused  to  carry  them  out,  and  the 
board  has  executed  them,  and  their  surveyor  has 
apportioned  his  share  of  the  expenses.  A  **  street 
not  sewered  to  the  satisfaction  of  the  urban 
authority*'  in  that  section  may  mean  a  roadway 
or  street  which  is  not  sufficiently  sewered,  or  a 
street  of  houses  which  is  not  sufficiently  sewered; 
it  ms^  mean  both.  But  when  a  frontager  has  got 
a  sufficient  sewer  for  his  street,  and  a  cause  arises 
outside  of  his  street  for  altering  the  sewer,  he  is 
not  bound  to  contribute  to  the  cost  of  alteration, 
except  under  sect.  207,  which  provides  for  the 
defraying  of  such  expenses  out  of  the  district 
fund  and  general  district  rate.  This  case  is 
within  the  principle  laid  down  in  The  Board  of 
Works  for  the  Fulham  District  v.  Ooodtoin 
(35  L.  T.  Bep.  N.  S.  907;  1  Ex  Div.  400). 
Sect.  150  onl^  applies  to  the  making  of  sewers  to 
the  satisfaction  of  the  board  for  the  first  time; 
after  that  the  expenses  of  repairs,  or  of  change  of 
system  and  the  like,  must  be  borne  by  the  general 
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rate,  otherwise  there  would  be  no  limit  to  the 
frontagers'  liability : 

CaryY.  The  Local  Board  of  HsaHhoffhe  Borough 
of  Kingston-v/pon-Hullt  84  L.  J.  7,  M.  C. ; 

The  Vestry  of  the  Parish  ofSt.  Marylehone  v.  Viret, 
12  L.  T.  Bep.  N.  S.  673 ;  34  L.  J.  214,  M.  C. 

A.  J.  PoweU  for  the  appellant  Holmes. — ^The 
application  to  the  justices  in  this  case  was  out  of 
time.  The  time  allowed  for  taking  proceedings 
is,  under  Jervis*  Act  (11  &  12  Vict.  c.  43),  s.  11, 
six  months  from  the  date  when  the  matter  of 
complaint  arose.  Here  the  date  of  demand  of  the 
amount  was  the  14th  Oct.  1885,  and  the  summons 
to  appear  before  the  magistrates  was  issued  on 
the  7th  June  1886,  over  the  six  months. 

J.  P.  Grain  for  the  respondents. — ^There  is 
nothing  in  the  technical  point.  The  letters  of  the 
board's  clerk  show  that  the  summonses  were 
issued  some  time  defore  the  date  of  his  letter  to 
the  appellants,  and  the  justices  have  found  that 
the  summonses  were  dated  the  25th  March  1886, 
which  is  within  the  six  months.  Delay  in  issuing 
the  summonses  is  no  bar  to  recovery  on  them. 
This  point  is  concluded  by  8imcox  v.  The  Local 
Boa/rd  fw  Handsworth  (8  Q.  B.  Div.  39), 
Sect.  150  of  the  Public  Health  Act  1875  does 
apply  to  this  case,  for  the  Legislature  intended 
when  enacting  it  that  all  matters  connected  with 
the  sewering,  Ac.  of  a  street  should  be  done  to 
the  satisfaction  of  the  local  authority.  As  to  the 
main  point,  it  is  admitted  by  the  board  that,  where 
there  is  a  general  scheme  of  drainage  in  existence, 
any  main  works  in  any  portion  of  the  district  of 
the  urban  authority  must  be  paid  for  by  a  general 
rate,  and  not  by  any  particular  class  of  persons. 
The  remarks  of  Grove,  J.  in  The  Board  of  Works 
for  the  Fulham  District  v.  Goodwin  {uhi  sup,),  that 
the  policy  of  the  enactments  was  to  throw,  in  the 
first  instance,  the  cost  of  constructing  sewers  in 
a  new  street  upon  the  neigbouring  owners,  but 
when  the  street  had  once  been  sufficiently 
sewered  to  impose  upon  the  vestry  or  district 
board  the  duty  of  maintaining  and  replacing 
the  original  sewers  out  of  the  funds  at  their  dis- 
posal, are  really  in  favour  of  the  contention  of  the 
board  when  the  facts  of  this  case  are  distinguished 
from  those  of  the  Fulham  case.  When  the  board 
executed  these  works.  The  Avenue  road  was  a 
new  street.  Before  1868  the  land  was  laid 
out  for  building  purposes  by  a  commercial 
company,  the  Conservative  Land  Society,  and 
this  body  made  sewers  for  the  houses  in  The 
Avenue  road  for  the  profit  of  the  shareholders ;  so 
that  this  sewer  never  vested  in  the  local  board 
when  constituted  in  1868,  by  virtue  of  the  excep- 
tion in  sect.  13.  At  that  time  we  took  over  only 
the  main  drains — ^that  is,  such  as  were  common  to 
the  whole  public.  This  particular  drain,  which 
we  did  not  take  over  for  many  years,  communi- 
cates with  the  river  Thames,  and  the  board  is 
under  injunction  to  prevent  foul  matter  from 
flowmg  into  the  stream  from  our  district  system. 
When  we  gave  notice,  we  had  no  right  to  touch 
the  sewer ;  we  could  only  act  under  the  statute  of 
notice.  [Smith,  J.— How  can  you  touch  a  sewer 
or  drain  unless  vested  in  you  ?]  For  the  purpose 
of  altering  any  defect  in  it,  theboara  have  general 
jurisdiction  over  the  drains  in  the  district,  but 
were  obliged  to  give  notice  under  sect.  150. 
Having  done  the  work,  the  board  apportioned  the 
expenses.    Unless  this  construction  is  put  upon 
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sect.  150,  it  would  become  inoperative.  In  short, 
in  1884,  the  street  was  a  private  road,  and  the 
drain  or  sewer  in  it  was  not  to  the  board's  satis- 
faction, who  were  compelled  to  send  the 
frontagers  a  proper  notice  requiring  them  to 
execute  the  necessary  works,  and  on  their  default 
the  works  had  to  be  executed  by  the  board. 

HuBDLBSTON,  B. — ^This  is,  in  substance,  an  appeal 
in  the  shape  of  two  cases  stated  against  two 
orders  made  by  justices,  the  first  requiring  Mr. 
Bonella  to  pay  862.  9^.  2d,  and  52.  5«.  costs, 
and  the  second  requiring  Mr.  Holmes  to  pay 
942.  28.  and  102.  10«.  costs.  We  are  to  decide 
whether  the  orders  are  good.  It  is  just  as  well 
that  we  should  clearly  understand  the  facts.  It 
seems  that  this  property  belonged  to  a  Conserva- 
tive Land  Society,  and,  according  to  paragraph  10 
of  the  cases,  that  society,  some  years  prior  to  1868, 
laid  out  the  St.  Margaret's  Estate  for  building 
purposes,  and  made  cortain  roads,  among  which 
was  The  Avenue  road,  the  street  in  question,  and, 
I  think,  the  Heathcote-road.  The  sewer  or  drain 
in  The  Avenue  road,  which  formerly  carried  ofE  the 
sewage  from  several  houses,  consisted  of  a  12in. 
pipe,  which  was  laid  all  along  that  street  until  it 
approached  the  river  Thames,  into  which  it  dis- 
charged, the  outfall  being  in  the  parish  of  Isle- 
worth,  which  is  not  under  the  jurisdiction  of  the 
respondents.  That  sewer  which  was  made  in 
The  Avenue  road,  is  found  in  paragraph  12  of  the 
cases  to  have  been  sufficient  when  the  notice 
mentioned  in  the  third  paragraph  was  given  for 
the  drainage  of  the  houses  and  premises  fronting, 
adjoining,  or  abutting  upon  The  Avenue  road, 
assuming  that  the  drainage  into  the  Thames 
could  be  continued.  Therefore,  this  estate  being 
laid  out  prior  to  1868,  the  sewer  was  sufficient  for 
the  drainage  of  the  houses  and  premises,  and  it 
might  have  been  made  by  the  Conservative  Land 
Society,  or  by  other  proprietors,  but  that  does 
not  appear  in  the  case.  That  state  of  things  con- 
tinued for  some  years  before  1868  until  1884.  In 
the  meantime  the  respondents,  the  Twickenham 
Local  Board,  came  into  existence — ^that  is,  some 
years  after  the  making  of  the  roads  and  the 
sewers  and  drains  thereon,  and  this  continued 
until  1884.  I  cannot  doubt,  therefore,  that 
the  system  of  sewerage,  as  found  by  the  special 
cases  to  be  sufficient,  was  approved  of  and 
sanctioned,  and  met  with  the  satisfaction  of  the 
Twickenham  Local  Board,  who  would  be  the 
urban  authority.  In  1884  pressure  was  put  on 
the  board  in  consequence  of  the  determination  of 
the  Thames  Conservators  that  sewage  should  not 
be  discharged  into  the  river.  It  then  became 
necessary  to  have  a  different  system  of  drainage, 
and  a  different  system  was  adopted,  by  which  the 
drainage,  insteaa  of  being  discharged  into  the 
Tnames,  was  carried  in  an  exactly  opposite 
direction.  It  is  sought,  in  consequence,  to  cnarge 
the  frontagers,  among  whom  were  Messrs.  Bonella 
and  Holmes,  to  whom  notice  was  given  to  execut/e 
their  share  of  the  necessary  works ;  but  they 
declined  to  execute  it,  and  the  work  was  done  by 
the  urban  authority,  and  the  surveyors  appor- 
tioned the  expenses  mentioned  against  the 
appellants.  The  question  arises  whether  these 
expenses  are  to  be  oome  by  the  frontagers  or  the 
sreneral  rate.  To  decide  this  we  must  look  at  the 
powers  possessed  bv  the  urban  authority. 
According  to  sect.  150  of  the  Public  Health  Act 
1875, "  where  any  street  within  any  urban  district 


is  not  sewered    ...  to  the  satisfaction  of  the 
urban  authority,"  then  the  urban  authority  Toaj 
require  the  work  to  be  done  by  the  owners  or 
occupiers    of   the  premises  fronting,  adjoinio^ 
or  aoutting  on  such  parts  as  may  require  to  be 
sewered,  &c.,  and  if  they  do  not  do  the  work,  the 
urban  authority  may  do  the  work  and  reoover 
the  expenses  from  the  owners  in  default."    1  canr 
not  help  thinking  that  the  meaning  of  that  sectioa 
is  that,  when  land  is  laid  out,  there  shall    be 
power  in  the  urban  authority,  if  the  land  is  not 
properly  sewered,  to  require  the  frontagers  to  do 
it,  and  if  the  sewering  is  found  sufficient,  then  it 
is  done  once  and  for  all,  but  that  it  has  no  appli- 
cation to  a  case  like  the  present.    Mr.  Grain  oom- 
tended  that  these  sewers  never  belonged  to  the 
urban   authority    until  they    took   proceedings 
under  sect.  150.    I  do  not  agree  with  that  con- 
tention.   I  think  that,  if  sect.  13  is  looked  at,  it  is 
dear  that  all  existing   sewers  vest  in  the  local 
authority.    The  words  are  somewhat  remarkable; 
they  are  not  only  all  the  "  existing  **  sewerR,  but 
all  "  existing  and  future  "  sewers  within  the  dis- 
trict of  a  local  authority  shall  vest  in  and  be 
under  the  control  of,  the  local  authority.    He  also 
contended  that  there  were  certain  exoeptions  in 
the   section   which  take  this  sewer  out  of    the 
section.    It   came,    he    said,    within   the    first 
exception,    viz.,    "sewers    made    by    a   person 
for    his    own    profit,    or    by    a    company    &r 
the    profit   of    the    shareholders."    This    sewer, 
it    was    said,    was  made    either  by  the   owner 
of    the    land   for   his   own    profit,   or    by    the 
Conservative  Land  Society  for  the  profit  of  its 
shareholders,  and  that  therefore  the  sewer  was 
not  vested  in  the  local  authority.    I  did  not  at 
first  understand  the  meaning  of  the  words  a  sewer 
made  for  a  person's  or  a  company's  profit.     The 
section  does  not  sav  '*  for  his  own  use,"  but  "  ior 
his  own  profit,  or  by  any  company  for  the  profit  of 
the  shareholders."    An  illustration  occurred  to 
me  of  its  meaning,  viz.,  that  the  words  might 
have  reference  to  a  case  where  an  individual  wbs 
utilising  his  sewage  by  running  it  on  to  his  land 
and  selling  it,  or  to  a  company  manufacturing  it 
into  manure.  It  is  likely  that  that  may  be  so,  for,  on 
looking  at  the  other  exceptions  in  sect.  13,  it  will 
be  seen  that  the  second  applies  to  "  sewers  made 
and  used  for  the  purpose  oi  draining,  preserving, 
or  improving  lana  under  any  local  or  private  A^ 
of  Parliament,  or  for  the  purpose  ox  irrigating 
land,"  and  the  third  to  "  sewers  under  the  autho- 
rity oi  any  commissioners  of  sewers  appointed  by 
the  Crown."    These,  to  a  certain  extent,  throw 
light  on  the  meaning  of  the  word  "profit."  and 
show  that  it  does  not  mean  "  use."    It  Mr.  Grain 
be  right,  hardly  any  sewers  in  England  could  be 
vested  in  the  local  authority,  because  if  "  profit " 
meant  "  use,"  then  every  sewer  which  is  made  for 
the  use  and  advantage  of  a  house  would  not  be 
vested  in  the  local  authority,  who  would   not, 
therefore,  have  any  jurisdiction  over  it  at  alL 
But  there  is  no  need  to  speculate  on  this  point ; 
there  is  judicial  authority  applicable  to  this  case — 
viz.,  the  case  of  The  Acton  Local  Board  v.  Battem 
(52  L.  T.  Rep.  N.  S.  17;  28  Ch.    Div.  288)— 
which  is  conclusive.    Kay,  J.  says :  "  That  bein^ 
the  state  of  the  case,  of  course  the  only  qnestian. 
between  the  local  board  and  Mr.  Battel  is»  ^ns 
this  a  sewer  which  was  vested  in  them  P    Sect  13 
of  the  Public  Health  Act  1875  provides  that  "all 
existing  and  future  sewers  witnin  the  district  of 
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a  local  authority,  togetlier  with  all  bnildingSy 
works,  materials,  ana  things  belonging  thereto 
ezoept "  as  therein  mentioned,  '  shall  vest  in  and 
be  under  the  control  of  the  local  authority. 
The  only  exception  which  could  possibly  apply  to 
this  case  is  '  sewers  made  by  any  person  for  his 
own  profit/  Now,  I  have  not  the  least  doubt  that 
this  does  not  come  within  that  exception,  because 
Mr.  Carr  swears  that  he  did  not  make  this  sewer 
for  his  own  profit  at  all."  In  the  present  case, 
Mr.  Grain  says  that  the  distinction  between  the 
cited  case  and  the  one  under  discussion  is  that 
there  is  nothing  to  show  that  the  sewer  was  not 
made  for  the  appellant's  profit.  But  I  apprehend 
the  onus  woula  lie  on  the  local  board  to  show 
that  the  sewer  was  made  for  profit.  Kay,  J.  con- 
tinues :  "  He  made  it  for  the  purpose  of  draining 
aU  the  houses  in  this  street,  many  of  which  do 
not  belong  to  him."  We  may  take  it  that  the 
sewer  now  in  question  was  made  for  the  purpose 
of  draixiing  the  appellant's  and  other  hoases. 
The  judgment  in  the  Acton  case  continues :  "  But 
if  a  sewer  so  made  for  draining  a  street  of  houses 
would  be  considered  a  sewer  made  for  the  profit 
of  the  person  who  made  it,  because  he  connects 
some  of  his  houses,  all  I  can  say  is,  that  almost 
every  sewer  in  every  suburb  of  every  town 
in  England  might  be  considered  a  sewer  made 
for  the  profit  of  the  person  who  constructed 
it.  It  is  quite  clear  that  is  not  the  meaning  of 
the  Act."  That  case  is  clearly  a  strong  authority 
in  favour  of  the  view  that  this  sewer  is  not  taken 
out  of  sect.  13.  If  then,  it  is  not  taken  out  of 
sect.  13,  or  brought  within  the  exception  in  that 
section,  it  is  a  sewer  that  is  vested  in  the  urban 
authoritv.  If  so,  how  can  the  urban  authority 
deal  with  it  P  They  have  got  a  sewer  which  was 
sufficient  up  to  a  certain  point  and  date,  and,  I 
should  thinx,  fi^od  to  the  satisfaction  of  the  urban 
authority  up  to  1884.  Pressure  was  then  brought 
to  bear  upon  them  by  the  Thames  Conservators, 
and  they  were  obliged  to  alter  their  general  system 
of  sewerage;  and  they  proceed  to  carry  out 
certain  works  which  under  sects.  15  and  18  they 
had  ample  power  to  do.  Having  done  those 
works  under  the  said  sections,  they  have  power 
under  sect.  207  to  charge  the  expenses  on  the 
general  district  rate.  It  is  perfectly  clear  that 
these  sewers  were  from  the  first  vested  in  the 
local  board,  and  that  when  they  come  to  deal  with 
them  in  consequence  of  the  alterations  of  the 
scheme  of  sewage,  they  must  deal  with  it  under 
their  general  powers  and  not  under  sect.  150, 
which  only  gives  power  to  deal  with  them  in  the 
first  instance.  For  the  appellants  it  was  argued 
that  the  notice  was  not  given  in  time,  more  than 
six  mcHiths  having  elapsed  from  the  date  of  the 
oomplaint.  But,  on  Ipoking  at  the  words  of  the 
case,  we  find  that  the  demand  for  payment  was 
made  on  the  14th  Oct.  1885,  and  it  is  equallv  clear 
that  the  summons  was  dated  the  25th  March  1886, 
and  that  date  would  be  in  time,  and  Mr.  Powell's 
argument  that  no  proceedings  were  taken  till 
after  six  months  fails.  I  am  clearly  of  opinion 
that  the  justices  had  no  power  to  make  these  two 
orders  upon  the  frontagers,  and  that  the  appeal 
must  be  allowed. 

SxTTH,  J. — I  am  also  of  opinion  that  the  appeal 
should  be  allowed.  As  to  the  technical  point 
that  the  information  was  not  laid  in  time,  on  the 
facts  as  stated  in  the  case  I  am  of  opinion  it  was 
in  time.    The   other  point   is    no    doubt 


important,  and  is  one  which  is  now  mooted  for 
the  first  time.  The  question  is  practically 
whether,  where  a  street  has  a  sewer  adequate  and 
sufficient  for  the  street,  the  frontagers  in  that 
street  can  be  compelled  by  means  of  sect.  150  of 
the  Public  Health  Act  1875  to  pay  for  a  new 
sewer,  because  tbe  existing  system  of  drainage  in 
the  district  and  outside  the  street  makes  it  neces- 
sary that  the  system  should  be  altered,  and  a  new- 
sewer  constructed  in  the  street.  In  deciding  this 
point,  it  is  necessary  to  look  at  two  sections  before 
coming  to  sect.  150.  First,  as  to  sect.  13,  which 
is  the  vesting  section.  I  have  no  doubt  that  in 
1868,  when  the  urban  authority  was  formed,  this 
sewer  became  vested  in  them.  [His  Lordship  here 
read  sect.  13.]  That  seems  to  mean  that  when  the 
local  authority  is  formed  for  the  area  for  which  it 
is  formed,  all  existing  and  future  sewers  are  vested 
in  them  with  three  exceptions,  of  which  I  will 
only  deal  with  one,  viz.,  "  sewers  made  by  any 
person  for  his  own  profit."  I  am  of  opinion 
that  a  man  making  a  sewer  in  a  road  for 
houses  upon  his  own  land,  does  not  make  a  sewer 
for  his  own  profit  within  the  meaning  of 
the  exception.  I  agree  with  Huddleston,  B.  and 
Kay,  J.  tnat  the  exception  does  not  apply  to  this 
class  of  sewers.  If  we  were  to  hold  that  if  a 
sewer  made  for  the  purpose  of  draining  a  man's 
own  house,  and  perhaps  other  houses,  was  within 
the  exception,  more  than  half  the  sewers  in  the 
kingdom  would  be  excluded  from  the  control  of 
the  local  authority  when  formed;  whereas  the 
section  says  that  all  existing  and  future  sewers 
within  the  district  of  a  local  authority  shall  vest 
in  the  local  authority.  I  think,  therefore,  that  the 
sewer  in  question  did  vest  in  1868  in  the  respon- 
dent board.  From  1868  to  1884  that  sewer  was 
amply  sufficient  for  the  accommodation  of  the 
street.  It  became  insufficient  by  reason  of 
the  drainage  of  the  area  being  prohibited  from 
going  into  the  Thames.  Now,  we  must  see  what 
powers  the  urban  authority  have  for  repairing  or 
making  sewers.  Under  sect.  15,  "  every  local 
authority  shall  keep  in  repair  all  sewers  belonging 
to  them,  and  shall  cause  to  be  made  such  sewers 
as  may  be  necessary  for  effectually  draining  their 
district  for  the  purposes  of  this  Act."  In  my 
opinion,  the  respondents  were  bound  to  keep  this 
sewer  in  repair ;  and,  therefore,  were  bound  to  do 
so  from  1»68.  By  sect.  18  it  is  provided  that 
"  any  local  authority  may  from  time  to  time 
enlarge,  lessen,  alter  the  course  of,  cover  in,  or 
otherwise  improve  any  sewers  belonging  to  them, 
and  may  discontinue,  close  up,  or  destroy  any 
such  sewer  that  has  in  their  opinion  become 
unnecessary,  on  condition  of  providing  a  sewer 
as  effectual  for  the  use  of  any  person  who  may  be 
deprived  in  pursuance  of  this  section  of  i  the 
lawful  use  of  any  sewer."  Here  the  local  autho- 
rity are  altering  the  course  of  a  sewer.  This  last 
section  provides  that  when  once  a  local  authority 
is  in  possession  of  a  sewer  and  wants  to  improve 
it  by  altering  its  course,  or  enlarging,  or  lessening 
it,  it  can  only  do  so  by  providing  a  sewer  as 
effectual  as  the  one  so  dealt  with,  and  that  altera- 
tion must  not  be  at  the  cost  of  the  person  drain- 
ing into  it,  but  at  their  own  cost,  which  must  be 
met  by  imposing  a  district  or  general  rate.  Now 
we  come  to  sect.  150,  which,  in  my  judgment, 
applies  to  streets  which,  when  taken  over  by  the 
sanitary  authority  by  virtue  of  the  Act,  or  at  anv 
time  afterwards,  are  not  "sewered,  levelled,  paved, 
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metalled,  flagged,  channelled  and  made  good,  or 

are  not  lighted  to  the  satisfaction  of  the  urban 

anthority.    This  section  applies  to  the  doing  of  the 

work  for  the  first  time  only.    The  frontager  has 

to  pay  for  the  first  cost  because   he  has  the 

benefit  of  getting  a  better  street  or  road.    Thus, 

if  a  mere  lane  is  turned  into  a  good  street,  that  is 

more  for  the  benefit  of  the  frontager  than  of  the 

public  at  large.    But  if,  when  the  work  is  once 

done,  the  urban  authority  want  to  enlarge,  alter, 

or  repair,    they  must    do  so    under   the    other 

sections,  and  bear  the  costs  themselves.    I  am, 

therefore,  of  opinion  that  the  appeal  must    be 

allowed.  ^        i    n      j 

Appeal  auowed. 

Solicitors    for    the     appellants,    Spaull,    for 
Bonella ;  Miller,  Smith,  and  BeU,  for  Holmes. 

Solicitors  for  the  respondents,  Bvston,  Clark, 
and  Bu8t(m, 


FridoAf,  March  4,  1887. 

(Before  Day  and  Wills,  JJ.) 

Eeg.  V,  Sandoval,  (a) 

Foreign  Enlistment  Act  1870 — Expedition  against 
friendly  State — Fitting  out  and  preparation  of, 
within  Queen's  dominions — ^33  ^  34  Vict.  c.  90, 
88,  8, 11. 

The  offence  of  fitting  out  and  preparing  an  expedi' 
tion  within  the  Queen's  dominions  against  a 
fi-iendhj  State,  under  sect  11  of  the  Foreign 
Enlistment  Act  1870,  is  sufficiently  constituted  by 
tlie  purchase  of  guns  ana  ammunition  in  this 
country,  and  their  shipment  for  tlie  purpose  of 
being  put  on  hoard  a  ship  in  a  foreign  port,  with 
a  knowledge  of  the  purchaser  and  shipper  that 
they  are  to  be  used  %n  a  hostile  demonstration 
against  such  State,  though  the  shipper  takes  no 
part  in  any  overt  act  of  war,  and  the  ship  is  not 
fuUy  equipped  for  the  expedition  within  any  port 
belonging  to  the  Queen's  dominicms. 

This  was  an  application  for  a  rule  for  a  new  trial 
in  criminal  proceedings  taken  by  the  Crown 
a^inst  the  defendanjt,  on  the  ground  of  mis- 
direction of  the  learned  judge  at  the  trial,  and 
that  the  verdict  was  against  the  weight  of 
evidence. 

The  defendant  Sandoval,  a  foreigner,  but 
resident  in  this  country,  was  indicted  at  the 
Central  Criminal  Court,  together  with  two 
others,  Sir  William  Call  and  Baird,  for  (inter  aUa) 
within  the  limits  of  Her  Majesty's  dominions, 
equipping  and  despatching  a  vessel  with  intent 
or  Knowledge,  or  having  reasonable  cause  to 
believe,  that  it  would  be  employed  in  the  military 
or  naval  service  of  any  loreign  State  at  war 
with  a  friendly  State,  and  for  preparing  and 
fitting  out  a  naval  expedition  to  proceed  against 
the  dominions  of  a  friendly  State. 

During  the  course  of  the  case  the  Crown  with- 
drew the  prosecution  against  Baird.  In  the  end 
the  jury  disa^eed  in  regard  to  Sir  W.  Call,  but 
convicted  the  defendant. 

The  facts  on  which  the  conviction  was  based 
were  as  follows : — 

Colonel  Sandoval  bought  two  Krupp  guns  at 
She£Seld,  and  a  quamtity  of  ammunition  at 
Birmingham ;    the   guns  he  sent  to   Woolwich 

(a)  Beportod  by  W.  P.  EVXBSLinr,  Esq.,  Barrl0ter«»-Law. 


to  be  fitted  with  carriages  suitable  for  luse  at 
sea. 

The  defendant  then  shipped  in  a  general  ship 
the  ^ns  and  ammunition  (20,000  rounds  of  ball 
cartridge  and  shells)  to  Antwerp,  where  thoe 
arrived  at  the  same  time  a  sh  ip  called  the  Justitia, 
purchased  bv  the  said  Call  m  the  name  of  his 
valet,  one  Philips. 

He  then  embarked  on  board  ihe  Jueiiiui,  and 
soon  after  she  left  Antwerp;  he  assumed  the 
general  command  of  those  on  board,  among  whiua 
were  three  generals. 

The  ship  was  supposed  to  be  cleared  for 
Trinidad  in  the  West  Indies,  and  her  papers 
were  regular ;  she  carried  no  cargo  except  a  large 
quantity  of  bunker  coal  and  the  warlike  stores. 

On  the  arrival  of  the  ship  off  Grenada,  it  was 
discovered  that  she  would  not  be  allowed  to  put 
into  Trinidad  because  she  was  carrying  arms  od 
board. 

When  off  Trinidad  the  ship  was  transferred  from 
Philips,  Call's  valet,  to  General  Pulgar,  one  of 
the  ofBcers  on  board,  her  name  was  altered,  and 
the  English  flag  hauled  down  and  a  foreign  one 
was  run  up  in  its  place.  The  defendant,  however, 
left  the  ship  and  landed  at  Trinidad. 

The  ship  then  made  for  aplace  called  Carwpano, 
on  the  mainland  of  Yenezuela,  where  a  British 
consul  was  said  to  be,  but  one  could  not  be  found. 
She  there  took  in  tow  a  flotilla  of  boats,  filled  with 
armed  men,  and,  after  harmlessly  shelling  a 
custom-house,  engaged  with  a  Venezuelan  man- 
of-war,  and  was  worsted,  one  of  the  generalE  on 
board  being  killed,  and  retired  to  Sa^  Domingo, 
whence  the  crew  was  sent  back  to  England. 

On  his  return  to  England  the  defendant  was  put 
on  his  trial  with  the  other  two,  for  violation  of 
the  Foreign  Enlistment  Act  1870. 

By  33  &  84  Vict.  90,  s.  8 : 

If  any  person  witUn  Her  Majesln^'s  dominioBS, 
without  the  licence  of  Her  Majesly,  aoe«  taxj  of  the 
following  aota,  tiiat  is  to  sav : 

(3)  Eqnips  any  ship  with  intent  or  knowledge,  or 
havixur  reasonable  cause  to  believe,  that  the  same  shall 
or  will  be  employed  in  the  military  or  naral  serviee  of 
any  foreign  State  at  war  with  any  friendly  State ;  or 

(4)  Despatches,  or  causes  or  allows  to  be  despatcbgd, 
any  ship  with  jntent  or  knowledge,  or  having  i  ce  wwiaHs 
cause  to  believe,  that  the  same  shall  or  will  be  employed 
iu  the  military  or  naval  servioe  of  any  foreign  State  at 
war  with  any  friendly  State ; 

Such  person  shall  be  deemed  to  have  committed  ai 
offence  against  this  Act;  and  the  following  ooiib»> 
quences  shall  ensue : 

(1)  The  offender  shall  be  punishable  l^  fine  aind 
imprisonment,  or  either  of  such  puniahmenis,  ai  the 
discretion  of  the  court  before  which  the  offender  ii 
convicted;  and  imprisonment,  if  awarded,  may  be 
either  with  or  without  hard  labour ; 

(2)  The  ship  in  respect  of  which  any  Boeh  offense 
is  committed,  and  her  equipment,  shall  oe  forfeited  to 
Her  Majesty. 

By  sect.  11 : 

If  any  person  within  the  limits  of  Her  Majeety'a 
dominions,  and  without  licence  of  Her  Majes^, 

Prepares  or  fits  out  any  naval  or  military  expaditioa 
to  proceed  against  the  dominions  of  any  friendly  State, 
the  following  consequences  shall  ensue : 

(1)  Every-  person  engaged  in  such  preparation  or 
fittinc[  out,  or  assisting  therein,  or  emidoyed  in  any 
capacity  in  such  expeaition,  shall  be  guufar  of  aa 
offence  a^^ainst  this  Act,  and  shall  be  pnniahaWe  1^ 
fine  and  imprisonment,  or  either  of  such  punishmimta, 
at  the  discretion  of  the  court  before  which  the  offender 
is  convicted ;  and  imprisonment,  if  awarded,  may  he 
either  with  or  without  hard  labour. 

(2)  All  ships  and  their  equipments,  and  all  ima  aad 
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munitions  of  war,  naed  in  or  forming  part  of  Buoh 
expedition,  shall  be  forfeited  to  Her  Majesty. 

J.  P.  Grain  for  the  defendant  Sandoval.— 
There  ought  to  be  a  new  trial  in  these  pro- 
ceedings, on  the  ground  both  of  misdirection 
and  the  absence  of  evidence  to  show  that  the 
defendant  had  fitted  out  within  the  Queens 
dominions  a  naval  or  military  expedition  against 
a  friendly  State.  The  learned  judge,  it  is 
submitted,  was  wrong  in  his  construction  of  the 
Act  in  telling  the  jury  there  was  evidence  of  an 
expedition  having  been  fitted  out  by  the  defen- 
dant in  this  country.  There  was  no  evidence  of 
a  naval  expedition,  for  that  would  require  the 
proner  equipment  of  a  vessel  capable  of  being 
usea  as  a  warship ;  and  the  ship  in  question  was 
an  ordinary  merchant  trader.  There  was  no 
evidence  of  a  military  expedition,  for  that 
requires  the  enlistment  of  men  as  soldiers,  and  it 
is  not  suggested  that  any  such  enlistment  took 
place  in  the  present  case.  The  next  point  is, 
whether  the  defendant  prepared  or  fitted  out  an 
expedition  against  the  friendly  State  of 
Venezuela,  within  the  Queen's  dominions  or 
adjacent  territorial  waters.  The  defendant  had 
nothing  to  do  with  sending  the  steamer  Jitstitia 
to  Antwerp;  and  even  when  she  started  from 
Antwerp  it  was  on  a  commercial  venture,  for, 
according  to  the  evidence,  the  defendant  did 
not  know  of  a  proclamation  at  Trinidad  forbid- 
ding the  importation  of  arms.  No  act  of  war, 
naval  or  military,  was  done  by  this  'ship  until 
after  the  defendant  had  surrenaered  all  control 
over  her  movements.  Assuming  that  overt  acts  of 
war  were  done  by  those  on  board  of  her  ofE  the 
coast  of  Venezuela,  they  were  done  after  the 
British  flag  was  hauled  down  and  a  foreign  one 
hoisted,  and  the  courts  of  this  country  have  no 
jurisdiction  over  them.  Lastly,  according  to  the 
true  construction  of  the  Act,  the  expedition  must 
be  completely  prepared  or  fitted  out  in  this 
country  to  render  it  a  criminal  offence.  The  ship 
when  setting  out  from  English  waters  must  have 
on  board  something  more  than  a  few  arms ;  and 
when  the  Jtietitia  left  this  country  she  did  not 
carry  even  a  cargo  of  arms. 

Day,  J. — The  meaning  of  sect.  11  is  clear;  and,  as 
it  is  of  great  importance  that  it  should  not  be  sup- 
posed that  there  is  any  doubt  as  to  the  meaning  of 
the  Act  (and  we  entertain  no  doubt  upon  it),  we 
^ve  our  judgment  at  once.  The  question  is 
whether  there  was  evidence  at  the  trial  that  the 
defendant  had  within  the  Queen's  dominions  pre- 
pared or  fitted  out  a  naval  or  military  expedition 
against  a  friendly  State.  The  only  other  question 
that  presents  itself  to  us  is,  supposing  there  was 
such  evidence,  were  the  jury  right  in  actmg 
upon  it  P  The  real  question  is  the  nrst  one.  The 
facts  were  shortly  these:  Colonel  Sandoval,  a 
foreigner,  but  residing  in  this  country  and 
enjoying  its  hospitality,  and  so  owing  a  temporary 
allegiance  and  bound  to  obey  its  laws,  buys  two 
Elmpp  guns  at  Shefiield ;  he  also  buys  at 
Bimunghun  a  quantity  of  ammunition  such  as 
might  be  used  for  purposes  of  warfare.  He 
sends  the  guns  to  Woolwich  to  be  fitted  up  as 
cheaply  as  possible;  and  as  a  matter  of  fact 
they  are  fitted  up  on  carriages  so  as  to  be  capable 
of  being  used  on  board  ship.  That  is  all  that 
the  defendant  wa^  shown  to  have  done  in  this 
countiy ;  and  if  he  had  done  nothing  else  in  the 


matter,  I  should  agree  with  Mr.  Grain  that  he 
had  not  fitted  out  any  naval  or  military 
expedition  in  this  country.  But  evidence  was 
admitted  to  show  what  was  subsequently  done 
with  these  guns  and  ammunition.  Colonel 
Sandoval  caused  the  guns  and  ammunition  to  be 
shipped  on  board  a  general  trading  ship  to 
Antwerp,  where  they  arrive,  and  at  the  same 
time  a  vessel  called  the  Juatiiia  arrives  at 
Antwerp,  which  had  been  purchased  by  Sir 
William  Call  in  the  name  of  his  valet,  one 
Philips.  Up  to  that  time  there  was  no  evidence 
of  direct  connection  between  the  defendant 
and  the  Juaiitia,  but  now  we  find  that  the 
guns  aud  ammunition  so  shipped  by  the  de- 
fendant are  put  on  board  the  Juaiitia.  No  sale 
of  the  guns  and  ammunition  appears  to  have  been 
effected,  but  the  defendant  himself  embarked  on 
board  the  Jusiitia,  and  shortly  after  leaving 
Antwerp,  asserted  himself  to  be  the  leader  of 
the  enterprise.  Other  ammunition  was  put  on 
board  in  considerable  quantities,  though  as 
regards  the  ship's  carrying  capacity,  in  trifling 
quantities;  and  with  the  exception  of  these  guns 
and  ammunition  she  carried  no  cargo.  The  ship 
sailed  nominally  for  Trinidad  with  her  papers,  as 
might  be  expected,  in  excellent  order,  and  on 
board  of  her,  besides  Colonel  Sandoval,  were  a 
number  of  generals  and  the  ordinary  crew,  mainly 
Englishmen,  and  Philips,  the  valet,  who  was  the 
nominee  of  the  purchaser,  his  master.  The  defen- 
dant asserted  himself  to  be  the  leader  of  the  enter- 
pise  and  captain,  and  the  captain  was  the  mere 
navigator.  The  ship  arrivea  off  Grenada,  and, 
on  communicating  with  the  shore,  those  on  board 
learnt  that  a  proclamation  had  been  issued  at 
Trinidad  preventing  ships  with  arms  on  board 
from  puttmg  in  at  that  island.  She  then  sailed 
towaras  Trinidad;  and,  when  off  that  island. 
Philips,  the  valet,  transfers  the  ship  (without  any 
consideration,  as  far  as  we  know)  to  one  of  the 

fenerals,  and  her  name  was  altered,  and  the 
!nglish  flag  hauled  down  and  some  foreign  flag 
was  run  up  in  its  place.  The  defendant,  however, 
leaves  the  ship,  and  lands  in  Trinidad.  [His 
Lordship  then  stated  in  detail  the  naval  and 
military  operations  off  the  coast  of  Venezuela.] 
Now,  it  is  said  that  this  expedition  represented  a 
hondfide  commercial  transaction;  that  the  ship's 
papers  were  thoroughly  re^lar  (which  one  might 
expect  in  a  transaction  which  was  not  hon&  fide) ; 
and  that  there  was  nothing  inconsistent  with  a 
mercantile  adventure ;  but  that  was  for  the  jury 
to  judge  of.  Again,  it  was  said  that  there  was 
no  evidence  that  the  defendant  did  "  prepare  or 
fit  out"  an  expedition  within  the  Queen's 
dominions.  But  I  am  clearly  of  opinion  (if  we 
are  to  make  use  of  our  common  sense)  that  there 
was  abundant  evidence  of  a  preparation  and 
fitting  out  of  an  expedition.  Mr.  Grain  has 
urged  that  there  is  no  offence  unless  there  has 
been  a  complete  fitting  but  and  equipment ;  that 
the  ship  must  take  her  last  biscuit  on  board. 
But  the  Act  was  passed  to  prevent  such 
mischiefs  as  the  present,  and  I  am  of  opinion  that 
the  moment  any  overt  act  of  preparation  is  done 
the  statutory  offence  is  committed,  so  that  such 
attempts  may  be  defeated,  and  the  mischievous 
consequences  likely  to  ensue  to  this  country  may 
be  prevented.  The  defendant  bought  the  guns 
and  the  ammunition  which  Were  eventually  used 
on  board.    In  my  judgment,  there  was  a  substaii* 
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tial  preparation  made  in  this  conntry.  These  fj^^i^s 
and  ammunition  were  boaeht  over  nere  and  then 
shipped  to  Antwerp.  For  what?  For  that 
which  amounted  to  both  a  naval  and  military 
expedition.  A  number  of  persons  were  collected 
together  on  board  this  ship,  the  JuatiHa,  and 
proceeded  together  for  the  unmistakable  pur- 
pose of  levying  war  or  creating  a  disturbance 
within  the  territory  of  a  friendly  State.  The 
defendant,  then,  did  make  preparation  in  this 
country  for  such  an  expedition.  "We  enter- 
tain no  doubt  that  there  was  abundant 
evidnece  of  preparation  in  this  country  to  be 
left  to  the  jury,  and  to  support  their  very  proper 
verdict. 

Wills,  J. — ^I  am  of  the  same  opinion.     The 
rule  for  a  new  trial  is  based  on  two  grounds. 
The    first    is  misdirection  on  the  part  of  the 
learned  judge  at  the  trial,  who  should  have  told 
the  jury  that,  unless  a  naval  or  military  expedition 
was  completely  fitted  out  in  this  country,  no 
offence  had  been  committed  under  sect.  11.     In 
my  judgment,  it  would  be  very  mischievous  to 
grant  a  rule  in  order  to  have  a  contention  of  this 
sort  discussed.     The  section  in  question,  when 
looked  at,  will  not  bear  this  most  unreasonable 
construction.     Any  act  of  preparation  in  this 
country  is  a  preparation  within  the   Act,   and 
consequently    within    the    jurisdiction    of    this 
court.    The  second  ground  was,  that  the  verdict 
wns    against  the  weight  of   evidence.     In  my 
judgment,  it  was    not    against    the  weight    of 
evidence;    and    I    think   the  jury  would  have 
shown  themselves  devoid  of  ordinary   common 
sense  if  on  this  evidence  they  had  come  to  any 
other  conclusion  than  that  at  which  they  arrived. 
This  resolves  itself  into  two  considerations :  first, 
was  this  a  naval  expedition  fitted  out  against  the 
territory  of   a  friendly  State ;  secondly,  how  far 
the  defendant  Sandoval  was  involved  in  it.    The 
Crown  suggests  that  it  was  an  expedition  to 
proceed  agamst  the  State  of  Venezuela.    It  is  in 
evidence  that  it  was  of  a  contemptible  character, 
but  not  the  less  an  expedition.     On  the  facts  I 
think    there    is    no    doubt   that    the    ship  was 
intended  to  be  so  used.     She  carried  Krupp  guns 
specially  fitted  on  gun  carriages  for  use  at  sea. 
According  to  Colonel  Sandoval  they  were  to  be 
used  for  "  moral  effect ;"  but  we  well  understand 
what  is  the  meaning  of  that  expression  under  such 
circumstances — ^it  means  coercion  of  those  to  whom 
it  is  applied.    I  think  an  expedition  which  sets  out 
from  this  country  to  use  such  moral  effect  upon 
a  friendly  State  is  within  the  Act,  and  does  not 
become  less  a  warlike  act  because  it  is  to  have  a 
moral  effect.     The  ship  ultimate^   arrives   in 
waters  contiguous  to  the  coaet  of  Yenezuela,  and 
receives  on  board  a  contingent  of  men  who  were 
not  wanted  as   sailors,   and  immediately  after- 
wards she  becomes  engaged  with  a  Venezuelan 
war  vessel,  who  fires  upon  her.    The  Krupp  guns 
and    ammunition    were   made    use    of    in  this 
engagement,  and  on  the  following  day  for  the 
purpose  of  bombarding,  at  long  range,  one  or  two 
houses ;  but  the  jury  were  asked  to  bslieve  that 
the  shots  were  fired  with  the  object  of   finding 
the  range.    Thus  part  of   the  territories  of   a 
friendly  State  were  subjected  to  the  fire  of  this 
vessel.    To  my  mind,  there  is  abundant  evidence, 
looking  at  the  history  of  this  ship,  that  ultimately 
(whatever  had  been  done  or  left  undone)  she 
became  an  expedition  against  the  dominions  of  a 


friendly  State.    She  left  Antwerp  with  a  larger 
quantity  of  bunker  coal  than  she  wanted  to  take 
her  to  Trinidad ;  she  carried  on  board  no  careo 
except  these  munitions  of  war.    At  G-renada  she 
finds  a  proclamation  that  she  cannot  put  into 
Trinidad  because  she  is  carrying  arms;  and  oS 
the  latter  island  the  transfer  of  the  vessel  takes 
place.    So  far,  it  was  said,  this  ship  had  not  been 
engaged  in  anything  beyond  a  mere  mercantile 
venture,  and  that  Colonel    Sandoval   had  left 
before  that  which  afterwards  happened,  which 
was  a  mere  accident  that  supervened  upon  the 
original  design  of  the  voyage.    I  think  it  would 
have  required  an  extravagant  stretch  of  human 
credulity  for  the  jury  to  entertain  the  smalleet 
doubt   that   what   lukppened   off   the   coast  of 
Venezuela  was  not  the  actual  object  of  the  fitting 
out  of  the  ship.    The  next  point  ia,  whether  the 
defendant  helped  to  prepare  and  fit   out  this 
expedition.     Of   course,  if  he  did  not,  he  is  not 
ffuilty  of  any  offence.    But  what  he  did  was  to 
buy  guns  and  ammunition  over  here  and  ship 
them  to  Antwerp.    He  then  superintended  their 
re-embarkation  on  board  the  JmtUia^  and  soon 
after  she  had  left  that  port  he  declared  himself 
to  be  the  leader  of  the  enterprise,  and  acted  as 
such — at  any    rate,  as    far  as  Trinidad.    It  is 
impossible    that   he   could   have  assumed  that 
character  without   a   knowledge  of   the  actoal 
destination  of  the  ship.    His  landing  at  Trinidad 
is  perfectly  immaterial  (for  that  may  have  been 
done  to  secure  his   personal   safely    ae  evade 
criminal  proceedings),  if  he  were  connected  with 
the  sending  out  of  the  vessel  to  that  island,  and 
knew  the  purpose  for  which  she  went  there.    He 
made  no  apparent  effort  to  control  the  destina- 
tion of  the  warlike  merchandise  after  he  left  her  at 
Trinidad.     Again,  it  happened  that  this  vessel 
arrived  off   the  coast  of   Venezuela  just  at  the 
opportune  moment  when  a  revolution  broke  out ; 
that  coincidence  could  not  have  been  accidental, 
and  Colonel  Sandoval  must  have  been  aware  that 
there  was  a  strong  probability  [that  such  revohi- 
tion  would   break   out.     Indeed,  that  so-called 
accidental  coincidence  has  much  influence  on  my 
mind  as  to  the  defendant's  motives  for  fitting 
out  this  ship.     The  double  coincidence  of  the 
defendant  arriving  at  Antwerp  just  when  the 
Juatitia    was  starting  and  of   her  arriving  off 
Venezuela,  as  I  have  before  described,  belongs  to 
the  marvellous,  if  not  the  result  of  the  designs  of 
the  defendant.    These  being  the  facts,  we  snoold 
be  wrong  if   we  were  to  grant  a  rule  for  the 
further  discussion  of  the  question ;  and  in  a  case  of 
this  kind  we  should  be  firm  and  act  uptoonr 
convictions.    Nothing  can  be  more  mischievonB 
than    that  x>ersons  who  acted    as    the  present 
defendant  had  done,  may  suppose  that  they  can 
escape  the  responsibility  for  acts  done  in  violation 
of  tne  municipal    law  passed  to  maintain  ti» 
requirements  of  international  comity — acts  ^Hiioh 
might  be  followed  by  consequences  most  mis- 
chievous, and  which  under  certain  circnmstanoeB 
it   might    be   impossible   to   exaggerate.      The 
present  expedition  was  contemptible  and  not  of 
a  character  seriously  to  affect  our  relations  with  a 
foreign  Power  but  tne  law  was  the  same  as  to  a 
small  expedition  and  a  formidable  one,  as  to  an 
expedition  against  a  small  State  and  a  great 
State,    and   those   who   took   part  in  it   were 
criminally  liable.    The  preparation  of  an  enpedi- 
tion  of  such  a  character  is  clearly  an  offienoe 
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within  the  Aot.    We  have  no  donbt  on  this  point, 
and  the  rale  most  be  refused. 

Eule  niai  refuied.  (a) 
Solioitor  for  the  defendant,  Olifi, 


Tuesday,  March  28,  1887. 
(Before  Smith  and  Grantham,  JJ.) 

DUNKLEY  AND  ANOTHEB  V.  HA£EI80N.  {h) 

Friendly  eocieiy  ^  Sickness  ^Old   age  ^Natural 

decay. 

The  respondent,  over  eighty  years  of  age,  belonged  to 
a  friendly  society,  one  of  the  rules  of  which  prO' 
viaed  that  every  member,  after  paying  a  certain 
amount  of  coritributions,  faUing  sick,  lame,  or 
blind,  or  otherwise  disabled  from  work,  should 
be  entitled  to  receive  a  certain  weekly  amount 
from  the  funds  of  the  society  for  sixteen  weeks, 
if  his  {Uness  continued  so  long,  and  half  pay  for 
the  remainder ;  and  another  provided  that  where 
a  member  faJh  sick,  lame,  or  bUnd,  he  is  to  give 
notice  to  the  stewards,  with  a  certificate  from  the 
surgeon  of  the  society,  stating  the  eoMse  of  his 
indisposition.  The  surgeon  of  the  society  certi- 
fied to  the  (uppellants  (stewards  of  the  society)  that 
^  respondent  "continued  unahU  to  work  by 
reaeon  of  naiural  decay**  The  respondent  drew 
sick  pay  for  some  weeks;  then  the  appellants 
refused  to  allow  him  any  more,  holding  that  the 
cert^caie  did  not  entitle  him  to  receive  it. 

Held,  that  incapacity  to  work  arising  from  natural 
decay,  a^  the  resuU  of  old  age,  did  not  entitle  the 
respondent  to  sick  pay  under  the  society* s  rules. 

This  was  a  case  stated  bv  justices  under  20  <&  21 
Vict.  c.  43,  and  38  &  39  Vict.  c.  60,  sub-sect.  (e). 

At  a  petty  sessions  holden  at  the  Town  Hall, 
in  Lutterworth,  on  the  12th  Oct.  1886,  the  infor- 
mation and  complaint  of  Thomas  Harrison  (the 
respondent),  complaining;:  that  he  was  a  member 
of  the  "Ullesthorpe  Friendly  Society,"  and, 
being  disabled  from  work,  was,  in  accordance  with 
the  rules  of  such  society,  entitled  to  38.  %d,  per 
week  sick  pa^^,  and  that  James  Dunkley  and 
Thomas  Liggins,  both  of  Ullesthorpe,  the 
stewards  of  such  friendly  society  (the  appellants), 
refused  to  pay  such  sick  pay,  and  that  tnere  was 
due  to  the  respondent  up  to  the  13th  Sept. 
then  instant  the  sum  of  12.  II9.  6<2.,  was  heard 
and  determined  by  the  justices,  and  the  court 
adjudged  that  the  appellants,  as  stewards  of 
the  Ullesthorpe  Friendly  Society,  should  pay 
to  the  respondent  the  sum  of  11.  lis.  6d.  for 
sick  pay  claimed  by  the  respondent  under  the 
rules  of  the  said  society,  subject  to  the  following 
case: 

Upon  the  hearing  of  the  said  information  and 
complaint  it  was  proved  as  follows:  (1)  The 
respondent  was,  and  had  been  since  the  forma- 
tion of  the  society,  a  member  of  the  Ullesthorpe 
Friendly  Society  (a  registered  society),  and  was 
of  the  age  of  eighty  years  and  upwards,  and 
blind  of  one  eye. 

(a)  The  defendant  was  subsequently  sentenced  by 
Smith,  J.  to  one  month's  imprisonment,  and  to  pay  a 
fine  of  5001.  and  the  oosts  of  the  proseontion.  In 
PMong  sentence,  the  learned  jadir^  remarked  that  the 
Bentence  was  lenient,  as  this  was  the  first  case  nnder 
™  Act,  but  that  conyiotion  in  any  f ntnre  oase  would 
DO  followed  by  mnoh  more  severe  punishment. 

il)  Beported  by  W.  P.  Eysbslit,  Eaq.,  6arrUfte]^«t-Law. 


Bule  1  of  the  society  provided : 

Name,  place  of  business,  and  obiects  of  society. — 
This  society  shall  be  called  the  Ullesthorpe  Friendly 
Society,  the  business  thereof  shall  be  earned  on  at  tho 
house  of  (George  Bowlev,  or  any  other  house  the  majority 
may  think  proper,  and  the  objects  thereof  shall  be  to 
raise  a  fund  by  subscriptions  and  donations  for  the 
relief  and  benefit  of  members  in  time  of  sickness,  to 
obtain  the  attendance  of  a  surgfeon  and  medicine,  and  to> 
secure  a  certain  sum  upon  the  death  of  any  member  or 
a  member's  wife. 

Eule  19  of  the  said  society  provided : 

Members  falling  sick,  ^0. — ^When  a  member  falls  sick,, 
lame,  or  blind,  he  shall  give  notice  to  the  stewards,  with 
a  certificate  from  the  surgeon  of  the  society  stating  the 
cause  of  his  indisposition.  The  steward  snail  pay  his 
regular  money  at  the  end  of  seven  days  from  the  time 
of  his  declarmg  himself  on  the  box,  and  the  stewards 
shall  regularly  visit  everjr  sick  member  once  a  week,  or 
for  every  default  forfeit  sixpence  if  he  lives  within  two 
miles  from  the  clubhouse,  and  if  a  member  lives  at  a 
distance  of  more  than  two  miles  from  the  clubhouse,  he 
must  send  a  certificate  sigrned  by  the  minister  or  church^ 
wardens  of  iiie  parish  where  he  resides,  in  a  letter 
directed  to  the  clerks  of  the  society,  post  paid,  or  tho 
postage  will  be  stopped  out  of  his  i>ay ,  and  his  oeitifioata 
to  be  renewed  once  a  month,  and  a  written  notice  will  be 
required  on  his  declaring  off  the  box. 

Bule  12  provided : 

Member  indisposed  by  his  own  imprudence.— If  any 
member  become  sick,  lame,  or  blind,  or  otherwise  disabled 
from  working,  by  immorality,  drunkenness,  or  quarrelling, 
he  shall  derive  no  benefit  from  the  box  during  that  illness 
or  indisposition. 

Bule  10  provided : 

Beceipts  bv  sick  member.— Every  member,  after  he 
has  paid  eighteen  months*  contribution,  falling  sick, 
lame,  or  blind,  or  being  otherwise  disabled  from  work* 
shall  be  entitled  to  receive,  if  the  funds  of  the  society 
exceed  501.,  at  the  rate  of  7«.  per  week  from  the  fnnds  of 
the  society  for  and  during  sixteen  weeks,  if  his  illness 
continues  so  long,  and  half  pay  of  Ss.  6d.  per  week  for 
the  remainder,  but  no  member  to  be  allowed  more  than 
sixteen  weeks'  full  pay  in  one  year. 

The  funds  of  the  society  exceeded  50Z.,  and  the 
respondent  had  obtained  in  the  year  1882  a 
certificate  of  illness,  and  commeuoed  to  reoeive 
full  pay  of  7s.  per  week  on  the  13th  Feb.  1882 ; 
he  then  received  it  for  seven  weeks,  and  then 
ceased  to  receive  this  for  three  weeks.  He  began 
again  to  receive  full  pay  on  the  23rd  April  1882, 
and  continued  to  receive  it  until  the  19th  June 
1882.  He  began  to  receive  half  pay  on  the  26th 
June  1882,  and  continued  this  until  the  12th  July 
1886,  but  had  not  been  paid  since  that  date. 

The  respondent'^had  bBen  refused  his  half  PAY-* 
namely,  Ss.  6d,  per  week— eince  the  12th  Juljr  1886, 
and  the  reason  alle^d  was  that  the  last  certificate 
rendered  was  not  m  accordance  with  the  rules» 
being  in  the  words  and  figures  following : 

This  is  to  certify  that  Thomas  Harrison  oontinnea 
unable  to  work  by  reason  of  natural  decay. — J, 
Hutchinson.    June,  1886. 

It  was  contended  on  behalf  of  the  appellants 
that  the  Ullesthorpe  Friendly  Society  was  not 
established  for  grantins  pensions  in  old  age,  but 
for  providing  for  periods  of  sickness,  and  that,  the 
last  certificate  not  being  for  sickness,  the  respon- 
dent was  not  entitled  under  the  rules  to  reoeive 
sick  pay  from  the  12th  July  1886  to  the  13th 
Sept.  1886  as  claimed.  They  relied  upon  rule  1 
as  showing  the  objects,  and  on  rule  19  as  showing 
the  mode  of  procedure.  They  contended  that  the 
expression  "  ooing  otherwise  disabled  from  work'* 
meant  an  active  disability  from  some'  external 
cause  or  from  sickness,  and  did  not  mean  merely 
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decay  of  nature  from  old  age.  The  appellants 
relied  for  their  interpretation  of  their  expression 
"disabled  from  working"  upon  the  reference 
thereto  in  role  12. 

On  behalf  of  the  respondent  it  was  contended 
that,  by  the  operation  of  rule  10,  he  was  entitled 
to  receive  sick  pay  if  he  was  sick,  lame,  or  blind, 
"  or  being  otherwise  disabled  from  work,"  and  that 
his  last  certificate  proving  his  disability  to  work, 
and  therefore  his  right  to  receive  sick  pay,  was  a 
compliance  with  such  rnle. 

The  justices  present  were  of  opinion  that  the 
words  "  or  being  otherwise  disabled  from  work  " 
in  rule  10  were  applicable  to  this  case,  and  made 
an  order  upon  the  appellants  to  pay  to  the  respon- 
dent the  sum  of  11.  11«.  6d.  claimed  by  him. 

The  question  of  law  for  the  opinion  of  the  court 
was,  whether  the  respondent,  being  disabled  from 
work,  was,  under  rule  10  and  the  other  rules 
referred  to  of  the  said  society,  entitled  to  sick  pay. 

If  the  court  was  of  opinion  that  the  respon- 
dent was  so  entitled,  then  their  decision  was  to 
stand ;  but  if  the  court  was  of  opinion  otherwise, 
then  their  decision  was  to  be  reversed. 

By  18  &  19  Vict.  c.  63,  s.  9 : 

It  shall  be  lawful  for  any  number  of  persons  to  form 
and  establish  a  friendly  sooiel^  under  the  nroyisions  of 
this  A^t,  for  the  purpose  of  raisingf  by  voluntary  sub- 
Boriptions  of  the  members  thereof,  xnSb.  or  without  the 
aid  of  donations,  a  fund  for  any  of  the  following  objects 
(that  is  to  say), 

(2)  For  the  relief  or  maintenance  of  the  members, 
their  husbands,  wives,  children,  brothers  or  sisters, 
nephews  or  nieces,  in  old  age,  sickness,  or  widowhood. 

Toller  ioi'  the  appellants. — The  decision  of  the 
justices  in  thia  case  was  wrong.  The  certificate 
of  the  medical  man,  that  the  respondent  was 
unable  to  work  by  reason  of  natural  decay,  does 
not  bring  him  within  the  words  "being  other- 
wise disabled  from  work  "  within  rule  10  of  this 
society's  rules.  It  is  not  as  though  the  respon- 
dent had  become  blind  through  old  age.  This  is 
no  case  of  ill-health,  but  only  of  decay  of  vitality 
through  old  age,  and  that  is  not  a  matter  which 
under  these  rules  entitles  a  member  to  sick  pay. 
Johnson  defines  "  sickness "  to  be  a  "  state  of 
disease."  Disablement  from  working  must  arise 
from  sickness  or  disease,  and  not  from  mere  decay 
of  vitality,  to  entitle  a  member  to  relief.  Bfe 
cited 

Burton  v.  Eyden,  28  L.  T.  Bep.  N.  S.  408 ;  L.  Eep. 
8  Q.  B.  295.  r  ,  f 

No  counsel  appeared  for  the  respondent. 

Smith,  J. — ^The  question  raised  in  this  case  is 
not  on  the  terms  of  the  doctor's  certificate 
whether  the  member  is  entitled  to  be  paid  when 
unable  to  work  by  reason  of  mere  old  age.  In  my 
judgment,  the  rules  of  this  society  do  not  provide 
for  the  incapacity  of  mere  old  age.  Sect.  2 
of  13  &  14  Vict.  c.  115  (the  Friendly  Societies 
Act  1850),  in  describing  the  objects  for  which 
friendly  societies  may  be  established,  mentions 
the  relief,  maintenance,  or  endowment  of  the 
members  ...  in  old  age,  sickness,  or  any  other 
natural  state  of  which  the  probability  may  be 
calculated  by  way  of  average,  which  was  prac- 
tically re-enacted  by  18  &  19  Vict.  c.  63,  s.  9.  Now, 
rule  1  of  this  society  states  that  it  was  established 
"  to  raise  a  fund  by  snbscriptions  and  donations 
for  the  relief  and  benefit  of  members  in  time  of 
sickness,  to  obtain  the  attendance  of  a  surgeon 
and  medicine,  and  to  secure  a  certain  sum  upon 
the  death  of  any  member  or  a  member's  wife." 


Nothing  is  here  said  as  to  ''old  age."  The  de- 
fendant society  was  formed  for  the  benefit  d 
members  in  sickness,  and  not  during  old  age.  If 
the  matter  stopped  there,  the  argument  for 
the  defendants  would  be  well  founded ;  but  it  is 
carried  further,  when  we  look  at  rule  10,  which 
provides  that  a  member,  after  paying  eighteen 
months'  contribution,  falling  sick,  mme,  or  blind, 
or  being  otherwise  disabled  from  work,  shall  he 
entitled  to  receive  relief  for  and  during  sixteen 
weeks,  if  his  illness  continues  so  long.  That  is  a 
rule  for  sickness  and  illness ;  and  a  member  only 
if  he  is  sick  and  ill  comes  within  it,  but  if  ino- 
pacitated  by  old  age,  does  not  come  within  it 
Bules  12  and  19  of  this  society  support  this  view. 
In  the  present  case  the  respondent  was  not 
BufEerin^  from  any  indisposition.  A  mere  certifi- 
cate of  md  age  does  not  entitle  a  member  to  retief 
under  these  rules.  I  think  the  justices  were 
wrong. 

G&ANTHAK,  J. — I  am  of  the  same  opinion,  and 
think,  on  the  whole,  the  justices  were  wrong.  It 
seems  that  by  these  rules  the  funds  of  this 
society  are  limited  to  the  relief  of  members  who 
are  sick  and  ill,  and  consequently,  unless  the 
respondent  can  show  that  the  words  in  the  roles 
apply  to  mere  old  age,  he  is  not  entitled  to  reiiel 
It  physical  sickness  was  produced  by  old  a^ 
the  case  might  be  different ;  but  if  a  member  is 
not  suffering  from  any  disease,  or  functional  or 
organic  derangement,  but  only  from  an  incapacitj 
to  work  arising  from  old  age,  he  cannot  under 
these  rules  obtain  pecuniary  relief.  This  certifi- 
cate was  given  erroneously,  and  the  decision  of 
the  justices  must  be  annulled. 

Judgment  for  appeOants, 

Solicitors  for  appellants,  Wright  and  WiUiam$t 
Leicester. 
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Saturday,  April  30, 1887. 

(Before  Lord  Coleridge,  C. J.,  Gbove,  Gate,  Ben, 

and  Smith,  JJ.) 

Beg.  v.  Pieece.  (a) 

Criminal  law — Debtors  Act  1869 — Obtaining  credii 
by  false  pretences — Sufficiency  of  indietrnmU-^ 
Offence  stated  in  words  of  statute — Incurring  of 
a  debt  or  liahility — Renewal  of  bill  of  esDchasge 
—32  ^  33  Vict.  c.  62,  ss.  13  (2)  and  19. 

In  an  imdicUnent  for  incurring  a  debt  or  UMUy 
whereby  credit  was  obtained  under  false  preteMes 
or  by  means  of  fraud  under  seel.  13,  swhSsdL  1, 
of  tlie  Debtors  Act  1869,  it  is  unneeesaanf  to 
specify  the  false  pretences  or  fraud  under  or  hy 
means  of  which  the  credit  was  obtained,  aed.  19 
of  the  Act  rendering  it  suffidevU  to  state  the 
substance  of  the  offence  in  the  words  of  (he  Ad,  or 
as  near  thereto  as  circumstances  admit. 

The  renewal  of  a  bill  of  exchange  obtained  under 
false  pretences  or  by  means  of  fraud  is  a»  in- 
curring a  debt  or  liability  whereby  credit  it 
obtained  within  the  meaning  of  sub-^eet.  1  of 
sect.  13  of  tlie  Debtors  Act  1869. 

Case  reserved  for  the  opinion  of  the  court  hy  the 
Eecorder   of    the   borough   of    Birkenhead  as 

follows  ;^ 

(a)  Beportod  by  B.  Oumninohax  Glut,  Eaq.,  BuTi8ier«|pLnr 


MAGISTRATES'  OASES. 


369 


Cb.  Gas.  Bss.] 


Reg.  V,  Pierce. 


[Ge.  Gas.  Bes. 


John  Fierce  was  indicted  at  the  Birkenhead 
Borough  Sessions,  held  on  the  10th  Jan.  1887,  for 
varions  offences  alleged  to  have  been  committed 
against  the  Debtors  Act  1869.  The  indict- 
ment, which  contained  twelve  counts,  was  as 
follows : 

No.  7,  January  Sessions,  1887. 

Borongh  of  Birkenhead  in  the  Connty  of  Chester  to 
wit, 

1.  The  inrors  for  onr  Lady  the  Queen  upon  their  oath 
present  tiiat  John  Pierce,  on  the  25th  day  of  An^st 
1^,  unlawfolly,  in  inonrring  a  certain  debt  and  liability 
to  oneBobert  Fairdongh,  did  obtain  credit  from  the  said 
Bobert  Fairclongh  by  means  of  fraud  other  than  by 
false  pretences ;  that  is  to  sajjr,  by  then  and  there  fraudu- 
lently representing  to  the  said  Bobert  Fairolough  that  a 
oertiunbill  of  exchange  which  he  ihen  produced  and 
deliTered,  and  which  said  bill  of  exchange  as  to  the  face 
tiiereof  was  in  the  words  and  figures  following : 

"  Due  23rd  October,  1886. 
"  ,£29  Of.  Od.  "  Birkenhead,  20th  August,  1886. 

*'  Two  months  after  date  pay  to  my  order  in  London 
the  sum  of  twenty-nine  pounds  value  received. 

**  BOBSBT  FAIBCLOUaH. 

"To  Mr.  John  Pierce,  16,  Lowwood-grove,  Birken- 
head. 

*' Accepted  payable  at  Messrs.  Glynn,  Mills,  and  Co., 
bankers,  London. — John  Pibbcx.*' 

And  as  to  the  back  thereof  was  In  the  words  follow- 
ing: 

"  John  Owen," 

was  a  good  and  genuine  bill  of  exchange  indorsed 
by  one  John  Owen,  a  brother-in-law  of  the  said  John 
Iierce,  whereas  the  said  bill  of  exchange  was  not  a  good 
and  genuine  bill  of  exchange  indorsed  by  the  said  John 
Owen  a^nst  the  statute  in  such  case  made  and  provided, 
andagamst  the  peace  of  our  Lady  the  Queen,  her  Crown 
and  dignity. 

2.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  John  Pierce,  on  the  day 
and  year  aforesaid,  unlawfully,  in  incurring  a  certain 
debt  and  liability  to  the  said  Bobert  Fairdough,  did 
obtain  credit  from  the  said  Bobert  Fairclough  under 
false  pretences,  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  ihe  peace  of  our 
Lady  the  Queen,  her  Crown  and  dignity,  (a) 

The  form  of  the  remaining  counts  marked  with 
the  odd  numbers  was  similar  to  that  of  the  first 
count,  the  persons  from  whom  credit  was  obtained, 
the  dates  and  the  bills  of  exchange  set  out,  only 
being  different.  Each  bill  of  exchange  bore  the 
words  "  John  Owen  "  on  the  back. 

And  the  form  of  the  remaining  counts  markf^d 
with  even  numbers  was  similar  to  that  of  the 
second  count. 

It  was  proved  tha*v  at  various  periods  in  the 
yeara  1884  and  1885  the  prisoner^  who  was  a 
builder,  had  obtained  timber  and  other  building 
materials  from  Fairclough  and  the  other  persons 
named  in  the  indictment  in  the  ordinary  way  of 
his  trade  on  credit,  for  the  price  whereof  he  had 
given  bills  of  exchange.  In  the  spring  of  1886 
the  said  persons  were  pressing  him  for  payment 
of  the  said  bills,  and  on  their  refusing  to  renew 
the  said  bills  or  to  give  him  further  credit  with- 
out security,  he  offered  to  get  them  bills  indorsed 
by  his  brother-in-law  John  Owen.  Having  made 
inquiries  as  to  John  Owen's  position,  which 
proved  to  be  satisfactory,  the  said  persons  agreed 

(a)  This  count  was  framed  under  sub-sect.  1  of  sect.  13 
of  the  Debtors  Act  1869  (92  &  83  Vict.  o.  62).  That 
section  enacts  as  follows :  **  Any  person  shaJl,  in  each  of 
the  cases  following,  be  deemed  guil'hr  of  a  misdemea- 
nonr,  and  on  conviction  thereof  shall  be  liable  to  be 
imprisoned  for  any  time  not  exceeding  one  year,  with  or 
without  hard  labour ;  that  is  to  say  :  (1)  If  "in  incurring 
any  debt  or  liability  be  has  obtained  credit  under  false 
pretonces,  or  by  means  of  any  other  fraud." 
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to  take  such  bills,  and  they  were  received  from 
the  prisoner  with  the  name  of  John  Owen  indorsed 
upon  them. 

The  bills  so  given  by  way  of  renewal  were  the 
bills  set  out  in  the  indictment,  and  were  as  follows : 
(1)  Two  bills  for  29Z.  each,  drawn  on  the  20th 
Aug.  1886,  by  Robert  Fairclough  and  accepted  by 
the  prisoner,  falling  duo  the  23rd  Oct.  18»6.  (2) 
Bill  for  39Z.  8«.,  drawn  on  the  16th  June  1886  by 
the  same  Eobert  Fairclough  and  accepted  by  the 
prisoner,  falling  due  the  19th  Aug.  1886.  (3)  Bill 
for  58L  drawn  on  tho  23rd  March  1886  by  John 
Elias  Williams  and  accepted  by  the  prisoner, 
falling  due  the  26th  May  1886.  (4)  Bill  for 
30Z.  68.  4d.  drawn  on  the  27th  Feb.  1886  by  John 
Williams  and  accepted  by  the  prisoner,  falling 
due  the  30th  April  1886.  (5)  Bill  for  37L  14s.  ed, 
drawn  on  the  l7th  May  1886  by  the  same  John 
Williams  and  accepted  by  the  prisoner,  falling 
due  20th  July  1886. 

The  two  bills  of  29Z.  each  drawn  by  Robert 
Fairclough  were  renewals  of  the  bill  for  39Z.  8«., 
set  out  in  the  indictment,  and  of  a  bill  for  17L  due 
in  July,  also  drawn  by  Robert  Fairclough  and 
accepted  by  the  prisoner.  The  date  when  this 
bill  was  drawn  was  not  proved. 

The  bill  for  581,  set  out  in  the  indict- 
ment was  a  renewal  of  a  bill  accepted  by  the 
prisoner  in  1885  for  a  smaller  amount,  but  the 
precise  amount  did  not  appear. 

The  other  bills  set  out  in  the  indictment  were 
renewals,  but  sufficient  evidence  was  not  given 
at  tho  trial  to  identify  with  certainty  the  bills  of 
which  they  were  the  renewals. 

The  said  bills  were  not  in  fact  indorsed  by 
John  Owen,  but  by  his  son,  a  boy  thirteen  years 
of  age,  under  the  direction  of  John  Owen's  wife 
and  without  John  Owen's  knowledge.  The  bills 
were  dishonoured  at  maturity,  and  the  prisoner 
afterwards  became  bankrupt. 

Before  the  prisoner  pleaded  it  was  objected  on 
his  behalf  that  the  second  and  other  counts  in  the 
indictment  having  even  numbers  were  bad  by 
reason  that  the  false  pretences  charged  were  not 
specifically  set  out  therein,  and  that  the  first  and 
other  counts  having  odd  numbers  were  also  bad 
for  uncertainty  in  not  setting  forth  specially  the 
debt  and  liability  in  incurring  which  credit  was 
in  each  case  alleged  to  have  been  obtained. 

I  overruled  both  objections,  subject  to  the  state- 
ment of  this  case. 

At  the  close  of  the  case  for  the  prosecution,  it 
was  objected  for  the  prisoner  that  there  was  no 
evidence  to  go  to  the  jury  that,  if  any  credit  had 
been  obtained  by  false  pretences  or  other  fraud, 
the  same  had  been  obtained  "  in  incurring  a  debt 
or  liability  "  within  the  meaning  of  the  Debtors 
Act  1869.  I  overruled  the  objection  subject  to  the 
statement  of  this  case. 

Ko  witnesses  were  called  for  the  prisoner,  and 
the  jury  found  him  guilty  generally,  and  not 
upon  any  particular  count  or  counts.  Sentence 
was  deferred  until  this  case  should  have  been 
decided. 

The  questions  for  the  consideration  of  the  court 
were :  1.  Whether  under  the  circumstances  herein- 
before stated  the  objections  to  the  indictment 
were  good.  2.  Whether  the  objection  as  to  the 
credit  having  been  obtained  by  the  defendant  in 
incurring  a  debt  or  liability  under  the  said  statute 
was  good, 
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J.  Marshall f  on  behalf  of  the  prisoner,  snbmitted 
that  the  second  count  in  the  indictment  was  bad, 
on  the  ground  that  it  did  not  sufficiently  state 
the  false  pretences  with  which  the  prisoner  was 
charp:ed.  He  admitted  that,  had  the  objection 
been  taken  in  arrest  of  judpfment,  Reg.  v.  Wathin- 
8011  (26  L.  T.  Rep.  N.  S.  853 ;  12  Gox  0.  G.  271) 
would  have  been  conclusive  against  him,  on  the 
ground  that  the  insufficiency  of  the  indictment 
would  have  been  cured  by  verdict.  Here,  how- 
ever, the  objection  was  taken  before  plea,  and  the 
indictment,  if  bad,  was  not  cured  by  verdict.  He 
understood  that  a  question  would  be  raised  as  to 
the  jurisdiction  of  tne  court  to  entertain  an  objec- 
tion taken  before  plea. 

/.  E.  Bankes,  for  the  prosecution,  stated  that  he 
should  take  the  point,  and  that  the  grounds  upon 
which  he  should  do  so  were,  shortly,  that  the 
jurisdiction  of  the  court  was  confined  by  11  &  12 
Vict.  c.  78,  s.  1,  to  questions  of  law  arising  on  a 
tridl,  and  that  here  there  was  no  trial  at  the  time 
the  objection  was  raised,  for  he  had  authority  to 
the  effect  that  the  trial  did  not  commence  until 
the  prisoner  had  been  given  in  charge  to  the 
jury. 

Marshall  contended  that  this  was  really  a  ques- 
tion of  law  which  arose  during  the  trial.  In  Reg. 
V.  WatJcinson  a  doubt  was  suggested  as  to  the 
jurisdiction  of  the  court ;  but  the  court  chose  to 
take  the  motion  in  that  case  as  a  motion  in  arrest 
of  judgment.  [Lord  Goleeidge,  G.J. — ^We  none 
of  us  think  you  need  go  further  into  that  question 
at  present.]  With  regard  to  the  question  as  to 
the  sufficiency  of  the  indictment,  the  rule  was 
that,  unless  the  prosecution  could  point  to  some 
statutory  provision  by  reason  of  which  the  setting 
out  of  the  false  pretence  was  rendered  unneces- 
sary, or  unless  the  insufficient  statement  was 
cured  by  verdict,  the  indictment  must  be  bad.  The 
statutory  provision  relied  on  here  was  no  doubt 
sect.  19  of  the  Debtors  Act  1869  (a),  but  the  aim  of 
that  section  was  to  dispense  with  the  necessity  for 
setting  out  the  bankruptcy  proceedings.  The 
substance  of  the  offence  must  still  be  set  out, 
and  the  use  of  the  words  "  as  near  thereto " 
showed  that  the  false  pretence  must  still  be  set 
out,  otherwise  the  section  need  only  have  required 
the  offence  to  be  set  out  in  the  words  of  the  Act ; 
they  showed  that  something  more  was  required. 
Had  the  charge  in  the  present  case  been  under  the 
latter  part  of  the  section,  there  would  have  been 
authority  directly  in  point  in  Reg,  v.  Bell  (12  Cox 
G.  C.  37),  for  there  Smith,  J.  held  that  a  count 
which  merely  alleged  that  the  defendant  had  ob- 
tained credit  "  by  means  of  a  fraud  other  than 
by  false  pretences  "  without  setting  out  the  means, 
was  too  general.  If  a  prisoner  were  charged  with 
removing  property  under  sect.  13,  the  property 
would  have  to  be  set  out,  otherwise  he  would  not 
know  what  charge  he  had  to  meet.  [Gave,  J. — 
He  can  hardly  be  said  not  to  know  that,  because 
the  indictment  would  be  subject  to  the  Vexatious 
Indictments  Act.]  He  would  at  any  rate  not  be 
able  to  plead  the  previous  proceedings  in  any  sub- 

(a)  Sect.  19  ia  as  follows :  "In  an  indictment  for  an 
offence  nnder  this  Act  it  shall  be  snfficient  to  set  forth 
the  substance  of  the  offence  chargped,  in  the  words  of  the 
Act  Bpecifyinjf  the  offence,  or  as  near  thereto  as  oircnm- 
stauccrt  admit,  without  alleging  or  setting  fortii  any 
debt,  act  of  bankruptcy,  trading,  adjudication,  or  any 
proceedings  in,  or  order,  warrant,  or  document  of  any 
court  acting  under  the  Bankruptcy  Act  1869.' • 


sequent  proceedings.  The  indictment  ought  to 
show  clearly  what  the  offence  is  with  which  the 
prisoner  is  charged.  [Lord  Coleridge,  O.J.— 
At  present,  upon  looking  at  the  words  of  sect.  13, 
I  have  a  strong  opinion  that  the  Legislature 
intended  to  make  a  distinction  between  the  ob- 
taining a  thing  by  false  pretences  and  the  ob- 
taining it  under  false  pretences,  and  therefore 
used  the  word  "under"  instead  of  "by"  in 
sect.  13.]  False  pretences  would  in  either  case 
be  the  necessary  ingredient  of  the  offence.  The 
general    principle    as  to    indictments    for  false 

Sretences  is  stated  in  Reg.  v.  Aspinall  (36  L.  T. 
^ep.  N.  S.  300;  13  Gox  C.  G.  563;  2  Q.  B.  Div. 
5b).  With  regard  to  the  objection  to  the  first 
count,  there,  too,  the  debt,  by  incurring  which 
the  prisoner  is  alleged  to  have  obtained  credit 
improperly,  should  have  been  set  out;  and  further, 
there  was  no  evidence  that  any  debt  or  liability 
had  been  incurred,  for  it  was  proved  that  the 
whole  of  the  goods  in  respect  ot  which  the  bills 
of  exchange  had  been  given  were  obtained  in  1884 
and  1885  in  the  regular  way  of  business,  and 
that  such  bills  were  merely  renewed  when  they 
became  due.  No  such  fresh  debt  was,  therefore, 
incurred,  for  when  the  bills  were  given  originally 
the  debt  had  been  incurred  once  for  all. 

/.  E.  Bankes  and  E.  W.  Edwards,  on  behalf  of 
the  prosecution,  were  not  called  upon. 

Lord  GoLERiDGB,  G.J. — ^This  conviction  must  be 
affirmed  upon  both  the  grounds  upon  which  it  is 
objected  to.  As  to  the  last,  that  there  was  no 
evidence  to  go  to  the  jury  of  an  incurring  a  debt 
within  the  meaning  of  the  Debtors  Act  1869, 
because  the  bills  of  exchange  in  respect  of  which 
the  charges  were  made  were  given  in  renewal  of 
other  bills  of  exchange  given  previously,  the 
moment  sect.  13  is  looked  at  it  is  perfectly  clear 
to  my  mind  that,  upon  the  renewal  of  those  bills, 
the  prisoner  incurred  a  liabilitjr,  and  the  word«« 
of  the  section  are,  "  if  in  incurring  any  debt  or 
liability  he  has  obtained  credit  under  false  pre- 
tences. As  to  the  first  point  taken,  that  the 
indictment  was  insufficient  by  reason  that  the 
false  pretences  charged  in  it  were  not  specifically 
set  out,  it  being  merely  in  the  words  of  the 
statute,  the  prisoner  here  was  indicted  under 
sect.  13,  sub-sect.  1,  of  32  &  33  Vict.  c.  62,  which 
states  that,  "  if  in  incurring  any  debt  or  liability 
a  person  has  obtained  credit  under  false  pretences, 
or  by  means  of  any  other  fraud,  he  shall  be  deemed 
guilty  of  a  misdemeanour."  Now,  that  is  the 
section  under  which  the  prisoner  was  indicted,  and 
it  may  be  stated  broadly  and  simply  that  the 
words  of  the  Act  are  followed,  and  the  charge  is 
that,  in  incurring  a  certain  debt  or  liability,  he 
did  obtain  credit  under  false  pretences  against 
the  form  of  the  statute.  Now,  it  is  said  that  this 
is  to  be  regarded  as  if  it  were  an  old  common  law 
indictment  for  obtaining  money  by  means  of  false 
pretences,  and  that  as  in  such  an  indictment  it 
would  be  necessary  to  state  the  false  Dretence  at 
length,  it  must  also  be  stated  at  length  here.  In 
the  first  place,  I  should  certainly  require  some 
time  to  consider  whether  the  word  "  under  "  was 
not  intentionally  used  instead  of  the  word  "by" 
where  the  section  speaks  of  obtaining  credit 
"  under  false  pretences ;  "  and  it  would  not  be 
easy  to  satisfy  me  that,  in  an  Act  of  Parliament 
drawn  by  a  person  who  knew  what  the  law  was, 
the   word   "under"   was   substituted  uninten- 
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tionallv  for  the  word  "by."     Because,  in  sub- 
sect,  lo  of  sect.  11,  where  the  Act  deals  with  the 
offence  of  obtaining  property  on  credit  by  fraud 
within  four  months  after  the  bankruptcy,  the  word 
"  by  "  is  used.  I  may  not,  however,  be  expressing 
the  opinion  of  my  learned  brothers  if  I  place  any 
stress  upon  the  use  of  the  word  '*  under ; "  and  I 
do  not  consider  it  necessary  for  the  purposes  of 
this  case  to  do  so.    1  base  my  decision  on  sect.  19, 
which  provides  that).  "  in  any  indictment  for  an 
offence  under  this  Act,  it  shall  be  sufficient  to  set 
forth  the  substance  of  the  offence  charged  in  the 
words  of  this  Act."    That  has  been  done  here, 
and  the  question  is,  whether  that  is  sufficient. 
Now,  this  court,  in  Reg.  v.  Watkinaon  (12  Cox 
C.  G.  271),  has  expressly  held  that,  in  an  indict- 
ment under  sub-sect.  13  of  sect.  11  of  the  Debtors 
Act  1869,  it  is  enough  to  allege  that  credit  was 
obtained  by  certain  false  pretences  without  setting 
out  the  particular  false  pretences.     That    is   a 
decision  of  a  court  of  gr-^at  authority  ;  and  it  is 
admitted  on  behalf  of  the  prisoner  that  the  case 
is  undistinguishable  from  the  case  we  are  now 
considering.    It  is  true  that  in  an  earlier  case 
there  is  what  is  perhaps  only  an  obiter  dictuin  on 
the  part  of  the  learned  judge,  which  is  incon- 
sistent with  that  case.    The  learned  judge  there 
said,  without  having  had  his  attention  drawn  to 
sect.  19  of  the  Act,  for,  had  it  been,  there  would 
clearly  have  been  some  mention  of  it  in  the  report 
— ^he  there  said  that  a  similar  indictment  was  too 
indefinite.    On  the  other  hand,  if  his  attention 
was  drawn  to  sect.  19,  all  I  can  say  is,  that  I 
disagree  with  him.    If,  however,  the  report  of  the 
case  is  looked  at,  it  will  be  seen  that  the  point  was 
reaUy  not  present  to  the  mind  of  the  learned  judge 
at  all,  and  that  he  decided  the  point  upon  the  general 
principle,  which,  without  the  section,  would  have 
been  right  enough.    As  to  the  second  point,  it  is 
clear  to  my  mind  that,  by  the  renewal  of  the  bills 
of  exchange,  there  was  an  incurring  of  liability 
whereby  credit  was  obtained  within  the  meaning 
of  sect.  13  of  the  Debtors  Act  1869.     What   I 
have  said  applies  to  all  the  counts  of  the  indict- 
ment ;  they  are  all  the  same,  and,  the  objections 
being  the  same,  the  judgment  is  the  same.    I  am 
not  sure  that  I  have  accuratelv  ascertained  the 
point  that  was  suggested  as  to  the  jurisdiction  of 
this  court.    But  it  seems  to  me  that  the  answer 
to  it  is,  that  in  Reg.  v.  Watkinaon  the  court  had 
the  same  point  before  them,  and  that,  if  there  was 
any  difficulty  as  to  it,  they  there  held  that  the 
case  could  be  heard  as  if  the  objections  were 
taken  on  motion  in  arrest  of  judgment.    On  all 
the  points  raised  by  the  case,  I  am  of  opinion  that 
the  objections  to  the  indictment  fail,  and  that 
the  conviction  must  therefore  be  affirmed. 

Gbove,  J. — I  am  of  the  same  opinion.  I  think 
that  the  case  of  Reg.  v.  Watkinaon  is  a  binding 
authority  on  us ;  and  the  only  observation  I  have 
to  make  is,  that  in  that  case  it  is  stated  that  the 
prisoner  did  obtain  credit  "by"  false  pretences, 
and  the  report  sets  out  the  indictment,  and  there 
the  word  "  by  "  does  occur  again ;  and  therefore 
the  present  is  the  stronger  case  of  the  two. 

Cav£,  J. — ^I  am  of  the  same  opinion.  I  do  not 
desire  to  express  any  opinion  as  to  the  jurisdiction 
of  this  court  to  hear  a  motion  to  quash  an  indict- 
ment. But  whether  the  court  have  or  have  not 
such  power  it  is  not  necessary  to  decide,  because 
I  am  of   opinion  that,  whether  the  objections 


could  or  could  not  be  entertained,  they  should 
not  succeed ;  and  that  the  indictment  was  a  good 
one. 
Butt,  J. — I  am  of  the  same  opinion. 

Smith,  J. — I  think  that  this  indictment  is  a 
good  one,  by  reason  of  sect.  19  of  the  Debtors 

^^^  ^^^^-  Conviction  affirmed. 

Solicitors  for  the  prosecution,  Broadhridge  and 
Nidd. 

Solicitors  for  the  prisoner,  Thompson  and 
Hughes,  Birkenhead. 


JXTDICIAL  COKKITTSE  OF  TES 
FBIVT  COUNCIL. 


March  10  and  19, 1887. 

(Present :  The  Right  Hons.  Lords  Watson  and 
Fitzgerald  and  Sir  Barnes  Peacock.) 

Be  Dillet.  (a) 

ON   appeal  from    the    supreme   court  of  BRITISH 

HONDURAS. 

Appeal  in  mminal  case — Gonv-iction  improperly 
obtained — Berjury — Misdirection. 

Although  the  Judicial  Connmittee  tvill  not  review  or 
interfere  with  tlie  course  of  crimijial  proceedings 
in  the  court  of  a  colony ,  as  a  general  rule,  yet 
where  a  legal  practitioner  was  ordei'ed  to  be 
struck  off  the  rolls  of  the  court  upon  a  conviction 
for  perjury  after  a  charge  by  the  presiding  judge 
to  ike  jury  which  in  tlie  opinion  of  their  Lord- 
ships was  **  grievously  unjust  to  the  defendant, 
and  in  many  instances  outraged  the  proprieties 
qf  judicial  procedure,"  the  verdict  and  conviction 
were  set  aside. 

Judgment  of  the  court  below  reversed. 

This  was  an  appeal  by  Mr.  A.  M.  Dillet,  of  the 
Inner  Temple,  barrister-at-law,  against  a  con- 
viction for  perjury  in  the  Supreme  Court  of 
British  Honauras,  and  also  to  annul  an  order  of 
the  court  striking  him  off  the  rolls  of  the  court. 

The  appellant  had  obtained  special  leave  to 
appeal  in  March  1886. 

The  facts  of  the  case  appear  sufficiently  from 
the  judgment  of  their  Lordships. 

Lane  (WiUis,  Q.C.  with  him)  appeared  for  the 
appellant. 

At  the  conclusion  of  the  arguments  their 
Lordships  took  time  to  consider  thoir  judgment. 

March  19. — Their  Lordships*  judgment  was 
delivered  by 

Lord  Watson. — This  appeal  is  brought  by 
Abraham  Mallory  Dillet,  of  the  Inner  Temple, 
barrister-at-law,  against  a  verdict  returned  by  a 
jury,  on  the  6th  Sept.  1884,  finding  him  guilty  of 
the  crime  of  perjury  before  William  Anthony 
Musgrave  Sheriff,  who  was  at  that  time  Chief 
Justice  of  the  Supreme  Court  of  British  Honduras ; 
and  also  against  a  consequential  order  of  tho 
Chief  Justice,  dated  the  27th  March  1885, 
directing  the  appellant  to  be  struck  off  the  list  of 
practitioners  of  that  court.  Such  appeals  are  of 
rare  occurrence ;  because  the  rule  has  been 
repeatedly  laid  down,  and  has  been  invariably 
followed,  that  Her  Majesty  will  not  review  or 
interfere  with  the  course  of  criminal  proceedings, 

(a)  Reported  by  0.  £.  Maldbn,  Esq.,  BarristeNat-Lavr 
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unless  it  is  shown  that,  by  a  disregard  of  the 
forms  of  legal  process,  or  by  some  violation  of 
the  principles  of  natural  justice,  or  otherwise, 
substantial  and  grave  injustice  has  been  done. 
Along  with  his  petition  for  leave  to  appeal,  the 
appellant  produced  a  printed  report  of  tne  charge 
of  the  presiding  judge,  and  (inter  alia)  alleged 
(reason  13)  that  the  judge  had  made  statements 
to  the  jury  with  reference  to  his  conduct  on 
other  occasions,  of  which  no  evidence  had  been 
given  at  the  trial ;  and  he  referred  in  particular 
to  three  extracts  from  the  charge,  marked 
respectively    A,    B,    and    0,    as    calculated    to 

Erejudice  unduljr  the  minds  of  the  jury  against 
im.  By  Order  in  Council  of  the  12th  Aug.  1885 
Her  Majesty  directed  the  petition  and  these 
extracts  to  be  referred  to  the  Chief  Justice,  in 
order  that  he  might  make  such  observations 
-thereon  as  he  might  think  fit,  and  further 
ordered  that  he  should  be  at  liberty  to  appear 
and  show  cause  against  the  prayer  of  the 
petitioner.  His  Honour  did  not  avail  himself  of 
the  leave  thus  given  him,  but  forwarded  his 
observations  to  the  registrar  of  the  Privy  Council. 
These  observations  were  submitted  to  this  board ; 
and  u]x>n  their  report  Her  Majesty,  by  Order  in 
Council  of  the  3rd  April  1886,  allowed  the 
appellant  to  enter  and  prosecute  his  appeal  upon 
the  ground  stated  in  the  thirteenth  reason  of  his 
petition,  namely,  that  the  conviction  was  ob- 
tained in  a  manner  so  unsatisfactory  that  the 
conviction  alone  ought  not  to  be  conclusive  as  a 
ground  for  striking  him  off  the  roll*  The  Chief 
Justice  was  duly  served  with  the  appeal,  but  has 
not  made  appearance.  The  prosecution  of  the 
appellant  for  perjury  had  its  origin  in  these 
circumstances.  The  Chief  Justice  received  a 
communication  from  Mr.  Groodman,  the  Attorney- 
General  of  Honduras,  bringing  under  his  notice 
the  conduct  of  the  appellant  in  the  inferior  court 
at  two  sittings  of  the  court  held  upon  the  17th 
June  1884,  and  in  the  presence  of  the  acting 
magistrate.  His  Honour  thereupon  directed  the 
affidavits  of  three  persons  who  were  present  on 
these  occasions  to  be  prepared  and  submitted  to 
him  for  his  approval,  and  these  were  sub- 
sequently sworn  to  by  the  deponents.  Two  of 
them  (the  Attorney- General  and  the  acting  magis- 
trate) stated  that  the  appellant  **  appeared  to  be 
under  the  influence  of  drink ;"  the  third  (Cato,  the 
court  crier),  "  I  saw  that  he  was  intoxicated." 
The  Chief  Justice  appointed  the  appellant  to 
answer  these  affidavits,  and  he  accordingly  made 
an  affidavit,  in  which  he  stated  that  he  was.  not 
"  under  the  influence  of  drink,"  and  denied  Cato*s 
statement  that  he  was  intoxicated.  Upon  con- 
sideration of  these  statements  in  his  affidavit,  the 
Chief  Justice,  acting  under  the  authority  of 
14  &  15  Vict.  c.  100,  which  has  been  extended  to 
Honduras,  directed  the  Attorney- General  to  pro- 
secute the  appellant  for  perjury ;  and  a  crimmal 
information  was  filed  by  that  ofBcer  on  the  15th 
Aug.  1884,  containing  two  counts,  one  founded 
upon  the  appellant's  contradiction  of  himself  and 
the  magistrate,  and  the  other  upon  his  contradic- 
tion of  Cato*8  statement.  The  trial  commenced 
upon  the  27th  Aug.  1884,  and  after  occupying 
eight  days,  terminated  in  a  verdict  of  guilty  by 
a  majority  of  five  to  two,  accompanied  by  a 
recommendation  to  the  sympathy  of  the  court. 
It  is  very  unfortunate  that,  owing  to  the  fact  of 
there   being  but  one  member  of  the  Supreme 


Court  of  British  Honduras,  the  trial  took  place 
before  the  same  judge  who  had  directed  the 
affidavits  to  be  prepared  and  submitted  to  him, 
had  appointed  the  appellant  to  answer  them,  and, 
upon  tne  affidavit  and  answer  being  made,  bad 
directed  the  prosecution.  These  circumstances 
may  in  some  measure  account  for,  although  th^ 
cannot,  in  the  opinion  of  their  Lordships,  iustify, 
many  of  the  observations  which  were  addressed 
by  him  to  the  jury.  The  issue  which  the  jniy 
had  to  try  was  a  very  simple  one.  They  had  to 
consider,  in  the  first  place,  whether  the  accused 
was  under  the  influence  of  liquor  on  the  occasions 
libelled;  ard,  in  the  second  place,  whether  he 
knew  and  believed  that  he  was  so  at  the  time 
when  he  made  affidavit  to  the  contrary.  Unless 
they  were  satisfied  on  both  these  points,  the  jnrj 
had  no  right  to  find  the  appellant  guilty.  A  man 
labouring  under  excitement  may  appear  to  otheni 
to  be  under  the  influence  of  drink  when  he  is  not; 
and,  although  he  is  actually  under  that  inflaenoe, 
he  may  be  unconscious  of  the  fact.  The  onlj 
question  submitted  to  the  jury  was,  whether  the 
appellant's  behaviour  in  court  on  the  17th  June 
1884  was  due  to  drink.  A  misdirection  of  that 
kind  would  not  necessarily  afford  a  ground  for 
setting  aside  a  conviction  in  a  criminal  case. 
But,  in  the  extract  C,  which  the  Chief  Justice  in 
his  observations  states  to  be  "  substantiallj 
correct,"  he  thus  put  the  case  against  the  accused: 
"  Pause  for  a  second  and  reflect  what  the  result 
would  be  of  a  verdict  in  favour  of  Mr.  Billet.  It 
would  be  to  brand  the  Attorney-General  of  the 
colony,  a  magistrate,  and  others  as  perjurers ;  and 
are  you  going  to  brand  all  the  members  of  mj 
Bar  as  alike  perjurers  and  conspirators  ?  If  the 
jury  think  so,  let  them  do  their  duty  rpgardless 
of  consequences."  Comment  upon  that  language 
is  needless.  It  grossly  misrepresented  the  real 
issue,  and  was  most  unfair  to  tne  accused,  whose 
acquittal  by  the  jury  would  have  cast  no 
imputation  of  perjury,  or  even  of  untruthfulness, 
eitner  upon  the  officials  alluded  to,  or  upon  the 
members  of  the  Honduras  Bar.  The  Chief  Justice 
does  not  in  his  observations  impeach  the  sub- 
stantial accuracy  of  the  extract  A,  which  is 
sufficiently  vouched  by  the  affidavits  produced, 
but  he  vindicates  the  remarks  contained  in  that 
extract  by  pointing  out  that  the  records  in  the 
four  cases  therein  referred  to  were  put  in  evidence 
by  the  prosecutor  before  the  case  was  closed,  and 
that  the  appellant  was  the  first  to  refer  to  these 
cases  of  contempt.  Apparently,  the  Chief  Justice 
has  failed  to  appreciate  the  gravamen  of  the 
objections  which  the  appellant  takes  to  the 
remarks  in  question,  which  are,  in  their  Lord- 
ships* opinion,  well  founded.  The  judge  not  onlj 
uses  these  records  in  a  manner  altogether  un- 
warrantable, but  he  converts  himself  into  a 
witness,  and  without  being  sworn  makes  state- 
ments to  the  juiy  regarding  a  visit  of  the  accused 
to  his  (the  Chief  Justice  s)  private  house,  aiid 
other  matters,  which  are  neither  to  be  found  in 
these  records  nor  in  the  evidence.  The  remarks 
contained  in  extract  B  are  a  little,  but  not  mudi, 
less  objectionable.  Their  Lordships  have  not,  in 
estimating  their  character,  taken  into  account  a 
reference  which  is  therein  made  to  a  certain 
"tragical  or  dark  transaction."  The  Chief 
Justice,  in  his  observations,  states  that  he  has  no 
recollection  of  making,  and  is  under  the  impressicm 
that  he  did  not  maice  such  a  reference,  and  tbdr 
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Lordships  have  assniQcd,  for  the  purposes  of  this 
appeal,  that  he  did  not  do  so ;  although  there  are 
affidavits  produced  by  persons  who  heard  the 
words,  including  one  reverend  gentleman  who  took 
them  down  in  shorthand  at  the  time  thev  were 
uttered  to  the  jury.  It  would  neither  be  pleasant 
nor  profitable  to  criticise  more  minutely  the 
directions  of  the  Chief  Justice  to  the  jury,  so  far 
as  contained  in  these  extracts.  Their  Lord- 
ships are  of  opinion  that  these  directions  were 
grievously  unjust  to  the  appellant,  and  in  many 
instances  outraged  the  proprieties  of  judicial 
procedure.  A  conviction  obtained  by  such  un- 
worthy means  cannot  be  permitted  to  stand  ;  and 
their  Lordships  will  humbly  advise  Her  Majesty 
to  set  aside  the  verdict  and  conviction  appealed 
from.  Seeing  that  the  appellant  has  already 
undergone  the  sentence  whicn  followed  upon  the 
verdict,  it  is  unnecessary  to  order  a  new  trial. 
Their  Lordships  will  also  humbly  advise  Her 
Majesty  to  reverse  the  order  of  27fch  March 
1885,  removing  the  appellant  from  the  roll  of 
practitioners  of  the  Supreme  Court  of  British 
Honduras.  Their  Lordships  will  direct  a  copy  of 
their  judgment  in  this  case  to  be  communicated 
to  one  of  Her  Majesty's  Secretaries  of  State. 


SnptBme  Court  of  Jntotam 
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Feb.  23,  24, 25,  26,  cmd  28, 1887. 

(Before  Lord  Eshee,  M.R.,  Bowen  and  Fey,  L. JJ.) 

GovEBJiOEs,  &c.,  OF  THE  PooE  OP  Beistol  (resps.) 
V.  Beistol  Ueban  Sanitaey  Authoeitt 
(apps.)  (a) 

appeal  peom  the  queen's  bench  division. 

Poor  rate—Land  liable  to  asaessment,  taken  for 
improvemente — Deficiency  in  aaeessments — Com- 
pletion of  works — Lands  Clauses  Consolidation 
Ad  1845  (8  Vict.  c.  18),  ss.  2, 133. 

TJie  Lands  Clauses  Consolidation  Act  1845,  s.  133, 
provides  that  the  promoters  of  undertakings  who 
become  possessed,  oy  virtue  of  thai  Act  or  of  the 
special  Act,  of  lands  liable  to  be  assessed  to  the 
poor  rate,  shall  from  time  to  time,  until  the 
works  shall  he  completed  and  assessed  to  such 
poor  rate,  be  liable  to  make  good  the  deficiency 
in  the  assessment  for  poor  rate  by  reason  of  such 
lands  having  been  taken  or  used  for  the  purposes 
of  the  works,  and  such  deficiency  shall  be  com- 
ptUed  ojceovding  to  the  rental  at  which  such  lands, 
unth  any  building  thereon,  were  valued  or  rated  at 
the  time  of  the  passing  of  the  special  Act. 

The  defendants  became  possessed,  under  statutory 
a/uihority,  of  lands  liable  to  he  assessed  to  the 
poor  rate  for  the  purposes  of  improvements  by 
the  construction  of  new  streets  in  the  ancient  dty 
of  Bristol.  In  sows  cases  aU  the  land  taken  was 
used  in  the  construction  of  the  roadway  and 
footway  of  the  new  streets;  but  in  other  cases 
more  land  was  taken  than  was  required  for  thai 
purpose,  so  that  the  defendanls  were  possessed  of 
surplus  land  which  was  vacant,  unoccupied,  and 
unassessed.    Such  land  was  to  he  disposed  of  by 
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the  defendants  by  sale  in  fee  simple  or  al  fee  farm 
rents  within  a  specified  time,  which  had  not 
expired  when  the  plaintiffs,  the  rating  authority, 
brought  an  action  to  recover  the  amount  of  the 
deficiency  in  the  assessment  to  the  poor  rale 
coMsed  by  the  lands  ha/ving  been  taken. 

Held,  that  the  works  would  be  completed  unthin  the 
meaning  of  sect.  133  of  the  Lands  Glauses  Con- 
solidation  Act  1845,  and  that  the  liability  of  the 
defendants  to  make  good  any  deficiency  toould 
determine,  when  the  roadways  and  footwa/ys  were 
fully  constructed  and  the  whole  of  the  lands  taken, 
which  could  become  liable  to  ascessm,ent,  Ihad 
become  assessable. 

Held,  also,  that  the  deficiency  must  he  computed 
from  time  to  time  oy  comparing  tlie  assessed 
value,  at  the  tim^  of  the  passing  of  tlie  special 
Act,  of  the  lands  taken,  with  the  assessed  value  al 
the  time  of  computation  of  su>ch  of  tlie  lands 
taken  as  might  have  again  become  assessable,  and 
tJiat  if  the  latter  amount  was  not  less  than  the 
former  there  would  be  no  deficiency. 

The  power  to  take  lands  under  the  Lands  da/uses 
Consolidation  Acts  was  conferred  upon  the  defen* 
danls  by  a  provisional  Order  in  Coimcil,  confirmed 
by  a  special  Act,  which  described  in  one  schedule, 
but  under  separately  numbered  headings,  the 
several  improvement  schemes  promoted  by  the 
defendants. 

Held,  that  each  improveTnent  scheme  separately 
described  in  the  schedule  constituted  a  separale 
und&i'taking,  and  thai  the  deficiency  in  the  assesS' 
ment  to  the  poor  rale  ought  to  be  computed  upon 
each  sepa/rate  improvement  scheme. 

This  was  a  special  case  stated  for  the  opinion  of 
the  court  pursuant  to  two  orders  of  a  master. 

The  special  case,  so  far  as  is  here  material,  was 
as  follows  :— 

1.  This  action  is  hrought  to  recover  alleged 
deficiencies  in  poor  rates  in  respect  of  several 
assessments  of  properties  taken  for  street  im- 
provements in  certain  parishes  within  the  limits 
of  the  ancient  city  of  Bristol. 

2.  The  plaintiffs  were  incorporated  with  per- 
petual succession  by  the  local  Act  3  Geo.  4, 
c.  xxiv.,  and  were  thereby  appjointed  to  be  the 
guardians  of  the  poor  of  the  city  of  Bristol,  and 
were  by  the  said  Act  invested  with  and  required 
to  exercise  all  and  every  the  powers  and  authori- 
ties with  which  churchwardens  and  overseers  of 
the  poor  then  were,  or  thereafter  should  be, 
invested  by  any  laws  made  or  to  be  mad^  con- 
cerning the  maintenance  and  relief  of  the  poor. 

9.  The  defendants  in  this  action  are  the  urban 
sanitary  authority  for  the  city  and  county  of 
Bristol  under  the  provisions  of  tne  Public  Health 
Act  1875. 

10.  By  the  Public  Health  Act  1875,  s.  154,  any 
urban  sanitary  authority  may  purchase  any  pre- 
mises for  the  purpose  of  widening,  opemng, 
enlarging,  or  otherwise  improving  any  street,  or 
(with  the  sanction  of  the  Local  Government 
Board),  for  the  purpose  of  making  any  new 
street. 

11.  By  the  176th  section  (sub-sect.  1)  of  the 
said  Act  the  Lands  Clauses  Consolidation  Acts 
1845, 1860,  and  1869  are  incorporated  with  the 
said  Act,  with  certain  exceptions  therein  ap- 
pearing. 

12.  By  the  297th  section  of  the  said  Act,  the 
Local  Government  Boiurd  is  authorised,  under  the 
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regulations  therein  contained,  to  make  provisional 
oraers  empowering  local  sanitary  autnorities  to 
put  in  force  the  powers  of  the  Lands  Clauses 
Consolidation  Acts  1845,  1860,  and  1869,  with 
respect  to  the  purchase  and  taking  of  lands 
otherwise  than  oy  agreement,  subject  to  any 
such  provisional  order  being  confirmed  by  Act 
of  Parliament. 

13.  Bjr  sect.  316  of  the  said  Public  Health  Act 
1875  it  IS  enacted  that  in  the  construction  of  the 
provisions  of  any  Act  incorporated  with  this  Act 
the  term  "  the  special  Act"  includes  this  Act,  and 
(in  the  case  of  the  Lands  Clauses  Consolidation 
Acts  1845, 1860,  and  1869)  any  order  confirmed  by 
Parliament  and  authorising  the  purchase  of 
lands  otherwise  than  by  agreement  under  this 
Act,  and  the  urban  or  rural  authority  shall  be 
deemed  to  be  the  promoters  of  the  undertaking, 
^  the  commissioners,'*  or  "  the  undertakers,"  as 
the  case  may  be. 

14.  By  the  133rd  section  of  the  Lands  Clauses 
Consolidation  Act  1845  it  is  enacted  as  follows : 

If  the  promoters  of  the  nndertaking  beoome  pos- 
sesBed  by  yirtae  of  this  or  the  special  Aot,  or  any  Aot 
incorporated  therewith,  of  any  lands  charged  with  the 
land  tax,  or  liable  to  be  assessed  to  the  poor's  rate,  they 
shall  from  time  to  time  until  the  works  shall  be  com- 
pleted and  assessed  to  such  land  tax  or  poor  rate,  be 
liable  to  make  good  the  deficiency  in  the  several  assess- 
ments for  land  tax  and  poor's  rate  by  reason  of  snoh 
lands  haying  been  taken  or  need  for  the  purposes  of  the 
works,  and  snch  deficiency  shall  be  oompnted  according 
to  the  rental  at  which  snch  lands,  wiui  any  bnilding 
theeon,  were  valued  or  rated  at  tiie  time  of  the  passing 
of  the  special  Act,  and  on  demand  of  such  deficiency 
the  promoters  of  the  undertaking,  or  their  treasurer, 
shall  pay  all  such  deficiencies  to  the  collector  of  the 
said  assessments  respectively. 

15.  By  the  2nd  section  of  the  said  Lands 
Clauses  Consolidation  Act  1845  the  expression 
"  the  works,"  or  "  the  undertaking,"  is  defined  to 
mean  "the  works  or  undertaking,  of  whatever 
nature,  which  shall  by  the  special  Act  be  author- 
ised to  be  executed." 

16.  By  the  Local  Grovernment  Board's  Pro- 
visional Orders  Confirmation  (Bristol,  &c.)  Act 
1876  a  provisional  order  of  the  Local  Government 
Board,  made  under  the  provisions  of  the  Public 
Health  Act  1875,  and  relating  to  the  city  of 
Bristol,  was  confirmed,  and  by  the  said  pro- 
visional order  the  Local  Grovernment  Board 
empowered  the  defendants,  as  the  urban  sanitary 
autnority  of  the  said  city,  to  put  in  force,  with 
reference  to  the  lands  and  premises  described  in 
the  schedule  thereto,  and  for  the  purpose  of  widen- 
ing and  otherwise  improving  certain  streets  and 
roads,  the  powers  of  the  Lands  Clauses  Consoli- 
dation Acts  1845, 1860,  and  18j69,  with  respect  to 
the  purchase  and  taking  of  lands  otherwise  than 
by  ivgreement. 

17.  The  said  provisional  order  relates  to  four- 
teen different  undertakings,  with  respect  to  each 
of  which  the  defendants  are  thereby  empowered 
to  take  lands  for  street  improvements ;  but  the 
four  undertakings  numbered  in  the  said  schedule 
m.,  XI.,  XIL,  and  XIV.  respectively,  are  alone 
material  to  this  case. 

18 — 25,  These  paragraphs  described  the  four 
material  undertakings  and  their  condition  at  the 
time  when  this  action  was  commenced.  In  some 
oases  all  the  land  taken  by  the  defendants  was 
used  in  the  construction  of  the  roadway  and  foot- 
way of  the  new  street.  In  other  cases  more  land 
had  been  taken  than  was  required  for  the  road- 


way, which  land  would  be  an  improvement  to  the 
neighbourhood  ab  a  site  for  new  buildings.  The 
roadways  and  footways  had  been  thrown  open  to 
the  public  at  the  time  this  action  was  commenced, 
and  some  of  the  surplus  lands  had  been  sold  and 
had  been  reassessea,  but  some  was  still  undis- 
posed of,  vacant,  and  unassessed.  In  the  case  cf 
those  lands  which  had  been  reassessed  the  valiie 
upon  which  they  were  assessed  was  greater  than 
the  value  upon  which  they  had  been  assessed  ai 
the  time  they  were  taken  by  the  defendants. 

26.  The  plaintiffs  contend  that  the  defendants 
are  liable  to  pay  to  them  the  deficiency  (if  any)  in 
respect  of  eacm  property  which  had  been  separatelj 
assessed,  irrespective  of  any  increase  in  value 
arising  upon  other  properties  which  had  been 
taken  and  Bubsec[uently  reassessed. 

27.  The  plaintiffs  also  contend  that  the  liability 
of  the  defendants  to  make  good  the  deficiency  in 
the  several  assessments  respectively  continues  in 
each  case  until  the  new  or  improved  streets  are 
completed  in  the  sense  that  ouildings  in  con- 
tiguity, or  approximate  contiguity,  have  been 
erected  on  the  adjoining  land  and  assessed  to  the 
poor  rate,  or  (in  the  alternative)  until  each  separate 
item  of  the  former  assessments  is  reassesised  to 
the  poor  rate,  or  at  the  least  until  the  land^  not 
dedicated  to  public  traffic  by  virtue  of  the  scheme 
are  disposed  of  by  the  defendants,  and  are 
reassessed. 

28.  The  defendants  contend  that  the  oonect 
way  of  ascertaining  the  deficiency  for  which  they 
are  liable  is  to  add  up  the  total  rateable  values  of 
the  properties  taken  from  the  time  the  defen- 
dants obtained  possession  thereof  respectivdy, 
and  to  deduct  all  the  values  of  the  properties 
reassessed  as  and  when  they  beoome  reasaessable, 
and  for  any  deficiencies  thus  appearing  from  time 
to  time  they  admit  liability.  But  in  all  cases 
they  contend  that  when  the  streets  and  improve- 
ments authorised  to  be  executed  by  them  are 
completed  their  liability  absolutely  ceases,  and 
that  such  completion  is  effected  when  the  new 
and  widened  roadways  or  footways  are  formed 
and  opened  for  public  use.  Further,  that  holding 
vacant  lands  as  surplus  property  not  required  to 
be  tlu-own  into  the  road  or  footways  of  the 
widened  and  improved  streets  or  roadways  does 
not  prevent  the  "  works  "  authorised  beinir  com- 
pleted within  the  meaning  of  sect.  133  of  the 
Lands  Clauses  Consolidation  Act  1845  as  applied 
1«o  the  present  case.  They  further  contend  that 
in  cases  where  the  whole  of  a  rateable  property  is 
devoted  to  the  site  of  the  road  or  footways  of  a 
street  their  liability  ceases  as  to  that  property  on 
the  opening  of  the  street  to  the  public  as  a  m^- 
way.  They  also  contend  that  they  are  entitled  to 
the  benefit  of  all  reassessments  to  be  taken  into 
account  against  the  deficiency. 

It  was  admitted  during  the  argnment  that  the 
defendants  were  empowered  by  several  local  Acts 
to  sell  the  surplus  lands  absolutely,  or  at  fee  farm 
rents,  and  that  they  were  bound  to  dispose  of  the 
lands  within  a  period  which  had  not  expired. 

The  questions  for  the  opinion  of  the  court  are : 
(1)  At  what  period  does  the  liability  of  the 
defendants  to  make  good  deficiencies  in  the  rates 
terminate  ?  (2)  Whether  the  liability  must  not 
be  considered  and  dealt  with  in  respect  of  each 
undertaking,  treating  the  entire  ancient  city  of 
Bristol  as  one  area.  (3)  Whether  the  mode  of 
calculating  the  deficiency  contended  forbytbs 
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plaintiffs,  or  that  alleged  by  the  defendants,  is 
correct.  (4)  Whether  the  plaintiffs  are  entitled 
to  recover  any  and  which  of  the  sums  claimed  by 
them,  or  whether  the  case  is  to  be  remitted  to 
apply  the  decision  of  the  court. 

Fitt  Lewis,  Q.O.  and  Wightman  Wood  for  the 
plaintiffs.  —  The  133rd  section  of  the  Lands 
Clauses  Act  1845  provides  that  the  defendants 
shall  fi*om  time  to  time,  until  the  works  shall  be 
completed  and  assessed  to  the  poor  rate,  be  liable 
to  make  good  the  deficiency  caused  by  the  lands 
having  been  taken  for  the  purpose  of  the  works, 
such  deficiency  to  be  computed  according  to  the 
rental  at  which  such  lands,  with  any  building 
thereon,  were  valued  or  rated  at  the  time  of  the 
passing  of  the  special  Act.  Here  the  works  are 
not  "  completed "  and  assessed  to  the  poor  rate 
within  the  meaning  of  the  section.  Tne  works 
are  not  "  completed  "  when  the  new  or  improved 
streets  are  finished  and  thrown  open  to  the  public. 
Such  a  construction  would  render  the  section 
nugatory.  The  clear  intention  of  the  Legislature 
was  that  there  should  be  no  deficiency  at  any  time 
in  the  poor  rate,  but  that  the  promoters  should 
make  good  all  deficiencies  until  such  time  as  the 
works  executed  by  them  were  in  a  position  to 
contribute  to  the  rate.  This  intention  will  be 
defeated  if  these  works  are  held  to  be  completed 
when  the  street  is  thrown  open,  the  sites  abutting 
thereon  being  left  vacant,  and  not  in  a  position  to 
contribute  to  the  rate.  This  construction  also 
gives  no  force  to  the  words  of  the  section  "  and 
assessed  to  the  poor  rate."  According  to  the 
true  construction,  the  defendants  are  liable  to 
make  good  the  deficiency  until  all  the  surplus 
lands  have  been  sold  by  them,  or  disposed  of  by 
the  creation  of  ground  rents,  and  have  been 
rendered  capable  of  being  rated.  Otherwise  the 
deficiency  caused  by  the  destruction  of  rateable 

Eroperty  which  it  was  the  intention  of  the  Legis- 
kture  to  guard  a^inst  by  this  section  is  almost 
certain  to  occur  m  the  case  of  ever]^  municipal 
improvement.  The  learned  counsel  cited  on  tnis 
point 

QalUnoay  v.  The  Corporation  of  London,  14  L.  T. 

Bep.  N.  S.  865 ;  L.  Sep.  1  H.  L.  34; 
QuirUon  v.  The  Mayor  and  Corporation  of  Bristol, 

30  L.  T.  Bep.  N.  S.  112 ;  L.  Bep.  17  Eq.  524 ; 
The  Mayor    and   Corporation   of  London   v.  The 

Chwrcntoardene   arut    Overseers  of  8t,    Andrew, 

Holbom,  16  L.  T.  Bep.  N.  S.  665  :  L.  Bep.  2  C.  P. 

574. 

Further,  each  undertaking  must  be  considered  by 
itself,  and  the  defendants  are  not  at  liberty  to  set 
off  an  increase  in  the  rateable  value  of  the  pro- 
perty reassessed  in  one  undertaking  against  a 
deficiency  caused  by  property  undisposed  of  in 
another.  Where  also  the  properties  dealt  with 
by  any  undertaking  are  not  all  situate  in  one 
parish,  the  properties  situate  in  each  parish  must 
be  separately  dealt  with.  The  learned  counsel 
cited 

The  East  London  Railway  Company  v.  Whitechureh, 
L.  Bep.  7  H.  L.  81. 

PhUbrick,  Q.C.  and  Wall  for  the  defendants. — 
The  whole  of  the  improvement  schemes  autho- 
rised by  the  provisional  order  and  the  confirming 
Act  must  be  taken  as  one  undertaking  for  the 
pnrposes  of  the  Lands  Clauses  Act,  and  the  de- 
lenoants  are  at  liberty  to  set  off  a  loss  in  one  case 
against  a  gain  in  another.  As  to  the  proposal 
to  diyide  the  different  schemes  into  portions,  and 


'  to  deal  separately  with  every  portion  of  a  scheme 
situate  in  a  separate  parish,  that  course  would 
obviously  be  very  unfair.  The  whole  of  the  pro- 
perty, for  instance,  destroyed  for  a  time  as  a  rate- 
able subject  might  be  situate  in  one  parish,  while 
in  another  parish  the  same  scheme  might  cause 
an  immediate  large  increase  in  the  rateable  value. 
G-enerally  the  defendants  are  only  directed  by  the 
133rd  section  of  the  Lands  Clauses  Act  to  make 
good  the  deficiency  until  the  works  are  com- 
pleted and  assessed.  It  is  submitted  that  *'  the 
works  are  completed,"  in  the  case  of  municipal 
improvements,  when  the  streets  are  finished  and 
thrown  open  to  the  public.  The  words  are  in» 
capable  of  any  other  construction,  since  nothing 
remains  to  be  done  by  the  promoters.  As  to  the 
words  "  and  assessed,"  they  are  clearly  inappli- 
cable in  such  a  case,  and  are  meant  to  apply  only 
to  cases  in  which  the  works  themselves  when 
completed  are  capable  of  being  rated.  Here  they 
are  not  so.  It  is  clear  that  in  the  case  of  pro- 
perties thrown  wholly  into  a  new  street,  the  words 
**  and  assessed "  can  never  be  applicable,  and  it 
was  not  intended  that  the  promoters  of  a  muni- 
cipal improvement  should  incur  a  perpetual  lia- 
bility as  to  them.  Being  therefore  confessedly  in- 
applicable in  certain  cases,  there  is  no  reason  why 
they  should  be  applied  in  cases  where  the  pro 
perty  is  not  wholly  dedicated  to  the  public,  and 
why  the  liability  of  the  promoters  should  be  made 
to  depend  on  the  uncertain  contingency  of  a 
suitable  purchaser  being  found  for  a  parcel  of 
surplus  land.    They  cited 

Stratton  v.  The  Metropolitan  Board  of  Works,  81 
L.  T.  Bep.  N.  S.  689  ;  L.  Bep.  10  C.  P.  76; 

Wheeler  v.  The  Metropolitan  Board  of  Works,  20 
L.  T.  Bep.  N.  S.  88 ;  L.  Bep.  4  Ex.  303. 


Fitt  Lewie,  Q.C.  in  reply. 


Cur.  adv,  vulL 


Dec.  21. — ^WiLLS,  J. — This  is  a  special  case 
which  has  raised  an  important  question  with 
reference  to  the  method  in  which  the  rates  are  to 
be  levied  in  the  city  of  Bristol,  and  as  to  the  ex- 
tent in  point  of  time  to  which  the  urban  sanitary 
authority  are  liable  to  make  ffood  a  deficiency 
which  has  been  caused  in  the  poor  rate  by 
reason  of  certain  lands  having  been  taken  for  the 
purpose  of  street  improvements.  The  first  ques- 
tion which  has  been  raised  is  as  to  the  period  at 
which  the  liability  of  the  urban  sanitary  authority 
under  the  138rd  section  of  the  Lands  Clauses  Act 
1845  came  to  an  end.  The  difficulty  arises  from  an 
attempt  on  the  part  of  the  Legislature  to  save  the 
necessity  of  new  and  lengthy  enactments  by 
adapting  to  fresh  sets  of  circumstances  provi- 
sions which  were  admirably  adapted  to  the  matter 
to  which  they  were  originally  applied,  but  not 
equally  so  to  a  state  of  things  not  then  con- 
templated. The  133rd  section  of  the  Lands 
Clauses  Act  1845  provides  that  if  the  promoters 
of  an  undertaking  become  possessed  by  virtue  of 
that  Act,  or  their  special  Act,  or  any  Act  incorpo- 
rated therewith,  of  any  lands  liable  to  be  assessed 
to  the  poor's  rate,  they  shall  from  time  to  time, 
until  the  works  shall  be  completed  and  assessed 
to  such  poor's  rates,  be  liable  to  make  good  the 
deficiency  in  the  several  assessments  for  poor's 
rate  by  reason  of  such  lands  having  been  taken  or 
used  for  the  purposes  of  the  works.  Now,  what 
has  happened  at  Bristol  is  that  two  classes  of 
statutory  undertakings  have  been  entered  into. 
One  class,  in  which  land  has  been  bought  for  a 
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street  improvement,  and,  no  more  being  taken 
than  was  wanted  for  the  improvement,  the  whole 
has  been  thrown  into  the  street ;  and  a  second 
class,  in  which  more  has  been  bought  than  was 
wanted ;  and  virtually  a  land  speculation  has  been 
entered  into  by  the  urban  sanitary  authority 
acting  under  the  authority  of  the  Legislature. 
Two  cases  bearing  upon  this  point  havcj  been  very 
fully  discussed  in  the  course  of  argument.  I 
allude  to  the  case  of  Galloway  v.  The  Gorporaiion 
of  London  (14  L.  T.  Rep.  N.  S.  865 ;  L.  Rep. 
1  H.  of  L.  34),  and  that  of  Quinton  v.  The  Mayor 
and  Corporation  of  Bristol  (30  L.  T.  Rep.  N.  S. 
112;  L.Rep.  17  Eq.  524).  These  cases,  I  think, 
make  it  abundantly  clear,  and,  but  for  the  ques- 
tion having  been  raised,  I  should  have  thought 
that  the  point  was  beyond  dispute — that  in  con- 
struing an  Act  of  Parliament  of  this  kind  it  is 
impossible  to  treat  the  power  of  buying  lands  as 
ancillary  only  to  the  execution  of  the  works,  as 
in  the  case  of  a  railway  company,  but  that  such 
power  must  be  treated  as  a  part  of  the  under- 
taking. A  railway  company  is  limited  to  buying 
only  so  much  land  as  is  necessary  for  the  actual 
purpose  of  constructing  their  works,  but  the 
authority  of  the  defendants  was  not  confined 
within  tnese  limits.  They  were  authorised  by  the 
Legislature,  not  merely  to  purchase  sufficient 
land  for  the  imnrovement  of  the  street,  but  also 
to  speculate  in  land.  If  this  view  is  correct,  all 
those  incidents  which  are  indispensably  connected 
with  speculation  in  land  are  just  as  much  within 
the  scope  of  the  undertaking  as  the  reconstruc- 
tion and  improvement  of  the  street.  This  is,  I 
think,  an  important  consideration  when  we  ap- 
proach the  question  of  the  time  at  which  the  works 
must  be  considered  as  having  been  completed. 
The  expression  "  the  works "  has  received 
statutory  interpretation.  In  the  2nd  section 
of  the  Lands  Glauses  Act  it  is  provided  that  the 
expression  "the  works"  or  "the  undertaking" 
shall  mean  the  works  or  undertaking  which  shall 
by  the  special  Act  be  authorised  to  be  executed. 
It  seems  to  me  that  the  carrying  out  of  a  scheme 
of  purchasing  land  beyond  what  was  required, 
ana  reselline  it,  is  just  as  much  comprehended 
within  the  undertaking  authorised  by  the  special 
Act  in  this  case  as  the  construction  of  the  street 
itself.  When,  then,  is  the  undertaking  completed  P 
In  ordinary  cases  in  which,  under  circumstances 
like  this,  surplus  land  has  to  be  resold,  the  under- 
taking is  completed  when  the  last  piece  of  sur- 
plus land  comprehended  in  it  has  been  sold.  Here, 
Dowever,  the  matter  is  slightly  complicated 
because  of  certain  provisions  contained  in  the 
local  Acts.  Into  the  details  of  these  I  do  not 
propose  to  go.  I  will  merely  say  that  it  was 
thoroughly  traced  out  in  the  argument,  and 
admitted  by  both  sides,  that  these  Acts  contain 
provisions  applicable  to  the  circumstances  of 
these  undertakings  which  empower  the  urban 
sanitary  authority,  instead  of  selling  the  land  in 
fee  simple,  to  create  ground  rents  and  sell  them. 
For  the  purpose,  however,  of  such  a  section  as  this 
I  think  it  is  proper  to  treat  the  creation  of  these 
ground  rents  as  equivalent  to  a  sale,  the  creation 
of  the  ground  rents  being  merely  a  piece  of 
machinery  for  disposing  of  the  property.  It 
would,  moreover,  be  unreasonable  to  treat  the 
period  elapsing  between  the  creation  of  the 
ground  rents  by  the  authority  and  their  sale  as 
a  period  elapsing  before  the  completion  of  the 


works.    In  the  first  place,  then,  I  think  that  the 
creation  of  a  ground  rent  upon  a  piece  of  wa- 
plus  land  is  equivalent  to  a  sale,  and   that  tbe 
works  are  not  completed  in  such  a  case  until  the 
last  piece  of  land  to  be  treated  by  sale  or  the 
creation  of  a  ground  rent  has  passed  out  of  the 
control  of  the  authority.    Then  come  tbe  follow- 
ing words  of  the  138rd  section,  "  and  assessed  to 
the  poor's  rate."    The  period  fixed  by  the  L^is- 
lature  is  not  merely  when  the  works  are  com- 
pleted, but  when  they  are  completed  and  assessed 
to  the  poor  rate.    Now,  in  neither  of  the  classes 
of  undertakings  which  I  have  mentioned  are  the 
promoters  liable  to  be  rated  to  the  relief  of  the 
poor  in  respect  of  the  lands  taken.    In  those 
cases  in  which  the  lands  taken  were  wholly  thrown 
into  the  reconstructed  street  they  are  clearly  nofc 
liable.    In  these  cases,  in  which  more  land  was 
taken  than  was  wanted,  the  case  of  the  Mayor, 
^c,  of  London  v.  The  Churchwardens  and  Over' 
seers  of  St.  Andrew,  Holbom  (16  L.  T.  Rep.  N.  8. 
665 ;  L.  Rep.  2  C.   P.  574),  establishes  that  it 
was  never  intended  that  such  land,  while  in  the 
hands  of  a  corporation,  should  be  assessed  to  the 
poor  rate,  but  only  that  the  corporation  should 
oe  liable  to  make  up  the  deficiency.     It  seeoos  to 
me,   therefore,    that  the  expression  "until  the 
works  shall  be    .    .    .    assessed  to  such  poor^s 
rate  "  must  be  rejected  in  dealing  with  the  present 
case  because  it  is  not  applicable  to  the  circum- 
stances of  it.    It  is   impossible  to  retain  them, 
because  it  is  not  possible  that  they  could  ever  be 
satisfied  by  any  extension  of  time.    Precisely  the 
same  view  is  I  think  taken  in  the  case  of  Straftcn 
V.  The  Metropolitan  Board  of  Works  (31  L.  T. 
Rep.  N.  S.  689 ;  L.  Rep.  10  C.  P.  76).    In  that 
case  the  remarks   of  B  ram  well,   B.  in    Wheeler 
V.  The  Metropolitan    Board  of   Works  (20  L.  T. 
Rep.  N.  S.  88;    L.    Rep.  4  Ex.   803),  doubting; 
whether  the  section  was  meant  to  apply  unless 
the  lands    taken  could,   when  the    works  were 
completed,   be  capable  of  a   beneficial   occupa- 
tion,  were  pressed   upon    the    court,    and   the 
court  declared  them  in  terms  to  be  extra-judi- 
cial, observing  that   they  had  fully  considered 
the  language  of  the  clause,  and  were  satisfied 
that  such  was  not  its  meaning.    The  time,  there- 
fore, up  to  which  the  liability  of  the  defendants 
runs  is,  in  my  opinion,  the  completion  of  the  street, 
where  the  construction  of  the  street  is  the  only 
object  of  the  undertaking,  and  the  sale  of  the  last 
piece  of  land  or  the  creation  of  the  last  ground 
rent,  or   the  completion   of  the  street,  which- 
ever happens  last,  in  all  other  cases.    The  next 
question  is  important  from  a  financial  point  of 
view.    It  is  whether  on  the  proper  eonstructioa 
of  the  Act  of  1876,  confirming  the  provisional 
order  of  the  Local  Grovemment  Board,  the  whole 
of  the  fourteen  schemes  which  the  defendants 
were  thereby  empowered  to  carry  out  are  to  be 
considered  as  one  undertaking  within  the  meaning 
of  the  Lands  Clauses  Act,  or  as  fourteen  separate 
undertakings.    The  enactment  itself  is  perfectly 
general  in  terms,  empowering  the  urban  sanitary 
authority  to  put  in  force  the  powers  of  the  Lan^ 
Clauses  Acts  with  reference  to  the  lands  and  ure- 
mises  described  in  the  schedule ;  bat  in  the  scheaole 
we  find    that  the  solemn  word  "undertaking" 
— always  used  in  all  Acts  of  Parliament  relating  to 
schemes  to  which  the  Lands  Clauses  Acts  apply — 
is  used  separately  with  respect  to  each  of  these 
fourteen  schemes,  and  I  do  not  doubt  that  that 
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word  is  used  for  the  special  purpose  of  separating 
each  scheme  from  tne  others,  and  preventing 
them  from  being  merged  in  one  general  scheme. 
On  the  tme  constmction  of  the  Act  I  think  that 
they  are  all  separate  undertakings,  and  I  believe 
that  that  was  the  object  of  drawing  up  this 
schedule  in  this  very  unusual  way.  The  third 
question  which  I  have  to  answer  is  as  to  the 
meaning  of  the  clause  of  the  section  "  shall  be 
liable  to  make  good  the  deficiency  in  the  several 
assessments  for  poor's  rate."  Does  that  clause 
mean  "  the  deficiency  in  the  several  assessments, 
taking  the  rating  area  as  a  whole,"  or  "  the  defi- 
ciency of  the  individual  assessments  in  respect  of 
each  separate  property  P  "  I  have  no  doubt  that 
it  means  the  deficiency  in  the  assessment  as  a 
whole  within  each  rating  area.  A  line  of  railway, 
which  is  one  of  the  undertakings  with  which  the 
enactment  was  primarily  intended  to  deal,  passes 
through  hundreds  of  parishes,  and  no  one,  I  think, 
can  have  any  doubt  tnat,  in  the  case  of  a  railway, 
the  "  several  assessments  '*  must  mean  the  several 
assessments  of  each  separate  rating  area  through 
which  the  works  pass  taken  by  itself.  The 
fourth  and  last  question  is  one  of  great  im- 
portance to  the  city  of  Bristol.  Since  the  argu- 
ment I  have  read  carefully  the  whole  of  the  two 
local  Acts  (3  Geo.  4,  c.  xxiv.  and  1  Vict.  c.  Ixxxvi.), 
on  the  provisions  of  which  the  question  whether 
the  whole  of  the  city  of  Bristol  is  to  be  considered 
as  one  rating  area,  or  whether  each  of  the  nineteen 
parishes  of  which  it  is  composed  is  a  rating  area 
m  itself,  must  turn.  The  Act  of  1822  contains 
many  provisions,  especially  the  41st  section,  which 
strongly  favours  the  view  that  the  whole  city 
constitutes  one  rating  area  only ;  but,  on  the 
other  hand,  there  are  also  many  expressions 
which  are  in  favour  of  each  parish  constituting 
a  separate  area,  and  indeed  it  seems  to  me  that 
some  of  the  sections  are  incapable  of  explanation 
on  any  other  theory.  Now,  it  appears  that  before 
the  Acts  each  parish  had  the  right  of  making  a 
separate  rate;  and  it  seems  to  me  that,  if  so 
important  a  change  had  been  contemplated  by 
the  Legislature  as  the  consolidation  of  nineteen 
parishes  into  one  rating  area,  that  change  would 
nave  been  made  bv  the  use  of  plain  words. 
Instead  of  that,  the  language  of  the  Legislature 
is,  if  anything,  more  consistent  with  the  con- 
tinuance of  the  old  state  of  things.  I  think, 
therefore,  that  each  of  the  nineteen  parishes  con- 
stitutes a  distinct  rating  area. 

Gbamtham,  J. — ^I  quite  agree  with  my  brother 
in  the  result  at  which  he  has  arrived,  but  I  do 
not  Mree  with  the  last  portion  of  his  judgment ; 
and  Iieel  bound  to  express  my  opinion  that  the 
rate  is  not  a  parochial  rate,  but  one  for  the  whole 
of  the  city.  This,  however,  does  not  affect  the 
reanlt,  because  it  is  impossible  to  arrive  at  the 
deficiency  without  taking  each  separate  under- 
taking by  itself.  I  cannot  find  anything  in  the 
local  Act  of  1822  justifying  the  view  that  there 
is  to  be  a  separate  parocnial  rate  for  each  parish ; 
and,  as  to  the  Act  of  1837,  I  am  unable  to  see 
how,  when  one  assessment  only  is  constantly 
spoken  of  all  through  the  Act,  the  rating  can  l>e 
]wrochial.  With  this  exception,  I  entirely  concur 
with  my  brother  Wills. 

Wills,  J. — ^The  answer  of  the  court  to  the  first 
craestion  will  therefore  be,  that  the  liability  of 
the  defendants  to  make  good  deficiencies  in  the 

Maa.  CAik— You  XIV. 


rates  terminates  on  the  completion  of  the  streets 
or  the  sale  of  the  last  piece  of  land  in  fee  simple, 
or  the  creation  of  the  last  ground  rent,  whichever 
shall  last  happen,  treating  each  undertaking  as  a 
separate  undertaking.  To  the  other  questions 
we  give  no  answer,  as  they  are  compound  and 
involve  the  question  whether  the  entire  ancient 
city  of  Bristol  is  to  be  treated  as  one  area,  on 
which  point  we  differ. 

The  defendants  appealed. 

PhUbrich,  Q.C.  and  Wall  for  the  defendants. — 
The  liability  of  the  defendants  ceases  when  the 
works — that  is,  the  roadways — are  completed.  The 
whole  of  the  improvements  which  they  are  autho- 
rised by  the  Order  in  Council  to  make  form  one 
undertaking,  and  any  increase  of  rateable  value 
caused  hj  the  completion  or  part  completion  of 
one  portion  will  reauce  the  deficiency  upon  the 
whole  of  the  lands  taken.  When  the  rateable 
value  of  the  whole  of  the  lands  which  have  become 
reassessed  is  equal  to  the  rateable  value  of  the 
whole  of  the  lands  taken  at  the  time  of  the  passing 
of  the  special  Act,  then  the  defendants'  liability 
ceases,  even  though  some  of  the  improvements 
are  not  completed.    They  cited 

Mayor  of  London  v.  8t,  Andrew^  flblbom,  16  L.  T. 

Bep.  N.  S.  665;  L.  Bep.  2  C.P.  574; 
Wheeler  v.  Metropolitan  Board  of  Worke,  20  L.  T. 

Bep.  N.  S.  984 ;  L.  Bep.  4  Ex.  808. 

jPiU  Lewia,  Q.G.-  and  Wightman  Wood  for  the 
plaintiffs. — ^The  expressions  "works  "  and  "  under- 
takmg,''  in  sect.  2  of  the  statute,  are  equivalent 
terms,  and  the  **  undertaking  "  is  the  entirety  of 
that  which  the  promoters  are  required  to  do 
under  their  special  Act.  When  they  have  finished 
all  that  whicn  they  have  been  empowered  to  do, 
and  when  such  parts  of  their  undertaking  as  are 
capable  of  assessment  have  been  reassessed,  their 
liability  ceases.    They  cited 

BiMfc#U  Y.  Buekett,  2  C.  B.  110 ; 

R.  V.  8t,  MiehasVe^orwieh,  6  T.  B.  586 ; 

R.  V.  WalUngfard  Union,  10  A.  ^  E.  259 ; 

Ea^t  London  Railway  v.  Whitechurch,  30  L.  T.  Bep. 

N.  S.  412 ;  L.  Bep.  7  H.  L.  81 ; 
OaUoway  v.  Mayor,  Ac.,  of  London,  14  L.  T.  Bep. 

N.  S.  865;  L.Bep.lH.  L.  84; 
SUatton  V.  Metropolitan  Board  of  Worhe,  31  L.  T. 

Bep.  N.  8.  673 ;  L.  Bep.  10  C.  P.  76. 

Philbrick,  Q.O.  in  reply. 

Lord  EsHEK,  M.B.  (after  deciding  that  the 
whole  of  the  ancient  city  of  Bristol  was  to  be 
considered  as  one  rating  area). — ^The  next  point 
which  we  have  to  decide  is,  whether  this  is  to  be 
taken  as  one  undertaking,  or  as  several  separate 
undertakings.  This  is  a  Question  of  fact,  and 
cannot  be  answered  by  looking  at  the  words  of 
the  Public  Health  Act;  the  things  which  are 
undertiJcen  must  themselves  be  looked  at.  If 
they  are  in  their  nature  distinct  undertakings, 
they  are  not  made  one  undertaking  by  being  put 
in  the  same  petition  or  Order  in  Council.  In  my 
opinion,  they  are  in  their  nature  distinct,  and  have 
been  treated  in  the  Order  in  Council  as  distinct 
and  separate  undertakings.-  Therefore  credit 
cannot  oe  given  to  any  one  undertaking  for  an 
increase  in  -rateable  value  arising  from  another 
and  separate  undertaking.  Now  comes  the  ques- 
tion as  to  the  period  of  time  at  which  the  defi- 
ciency, if  there  be  any,  is  no  longer  to  be  made 
good  by  the  defendants.  This  depends  upon  the 
true  construction  of  sect.  133  of  the  Lands 
Clauses  Consolidation  Act  1845,  as  incorporated 
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into  the  local  Act.  I  adopt  the  reasoning  in 
Stratton  v.  Metropolitan  Board  of  Works,  that 
sect.  133  must  not  be  read  by  itself,  bat  must  be 
considered  in  each  case  as  and  when  it  is  intro- 
duced into  a  local  Act.  The  undertakings  which 
were  contemplated  by  the  Legislature  at  the  time 
the  Act  was  passed,  and  with  reference  to  which 
this  section  was  drawn,  were  such  as  always 
afterwards  acquired  a  large  rateable  value,  as 
railways  and  canals.  New  circumstances  have 
arisen  since  that  time,  and  undertakings  of  a 
different  nature,  which  frequently  when  finished 
have  no  rateable  value,  are  promoted.  In  Acts 
for  the  purposes  of  undertakings  of  such  a 
nature,  this  section  of  the  old  Act  is  always 
deliberately  incorporated.  It  is  incorporated  in 
the  Act  now  before  us,  and  we  must  apply  it, 
where  a  large  portion  of  the  land  taken  for  the 
undertaking  passes  into  new  streets  and  the  like, 
and  can  never  become  again  a  rateable  property. 
Under  these  circumstances  the  words  of  the  section 
must  not  be  too  strictly  construed,  but  must  be 
somewhat  stretched,  and  I  think  that  the  expression 
"  the  works  "  must  be  read  as  meaning  not  merely 
the  structural  works,  but  all  that  which  the  pro- 
moters have  proposed  to  do  as  part  of  their  under- 
taking. Here  the  promoters  have  undertaken 
more  than  the  duty  of  making  new  streets,  for 
they  have  taken  more  land  than  is  necessary  for 
that  purpose.  They  have  undertaken  to  dispose 
of  such  surplus  lands,  and  I  consider  that  the 
disposal  of  such  surplus  lands  is  part  of  the 
"  works,"  using  this  term  in  its  enlarged  sense, 
which  they  have  undertaken.  A  great  part  of  their 
works — ^for  instance,  the  roadways — can  never 
be  assessed,  and  therefore,  in  accordance  with 
Siraiton  v.  Metropolitan  Boa/rd  of  WorkSf  the 
section  must  be  read  "  until  the  works  are  com- 
pleted, and  such  part  of  them  as  can  become 
assessable  are  assee^ed."  The  section  is  intended 
to  ascertain  a  limit  of  time  to  the  liability  of  pro- 
moters to  make  good  a  deficiency,  which,  in 
many  cases,  it  would  not  do  unless  it  is  thus  con- 
strued. Construing  it  thus  in  the  present  case, 
the  limit  of  time  will  be  when  the  structural 
works  are  finished,  and  when  the  surplus  land  is 
all  disposed  of,  and  has  become  assessable.  I 
think  tnat  each  part  of  the  land  which  is  disposed 
of  and  becomes  assessable,  will  from  time  to  time 
lessen  the  deficiency  in  respect  of  each  separate 
undertaking.  As  soon  as  the  whole  deficiency 
arisinfl:  from  the  taking  of  land  for  an  under- 
taking is  made  up  by  the  rateable  value  of  such 
part  of  the  surplus  land  of  such  undertaking  as 
nas  been  disposed  of,  the  liability  will  cease, 
though  there  may  be  still  some  surplus  land 
undisposed  of.  The  liability  also  ceases  for 
the  deficiency  arising  from  an  undertaking  as 
soon  as  that  undertaking  is  finished  by  the  com- 
pletion of  the  structural  works,  and  the  disposal 
of,  and  reassessment  of,  all  the  surplus  land, 
although  a  deficiency  still  exists  upon  that  under- 
taking. Now,  what  is  the  result  with  regard  to 
this  appeal  P  A  course  was  taken  with  regard  to 
the  drawing  up  of  this  judgment  wbtich  I  think 
is  new,  and  which  is  undesirable.  The  two  judges 
in  the  Divisional  Court  have  differed  in  opinion 
upon  a  point,  and  one  of  them  has  not  withdrawn 
his  judgment,  so  that  the  judgment  of  the  court 
is  not  drawn  up  either  way.  As  no  judgment 
was  drawn  up,  both  sides  were  obliged  to  come 
bore  to  get  a  judgment  on  the  point,  and,  as  we 


are  neither  affirming  nor  overruling  a  judgment 
of  a  divisional  court,  there  will  be  no  costs  of 
this  appeal.  My  brother  Bowen  agrees  in  the 
results  at  which  I  have  arrived  as  to  each  point 
Frt,  L.J.  (after  deciding  that  there  was  but  one 
rating  area). — ^The  next  question  is,  whether  all 
these  streets  are  to  be  considered  as  one  under- 
taking, or  whether  there  are  several  separate 
undertakiags.  I  confess  that  I  have  had  some 
difficulty  in  arriving  at  the  true  answer  to  that 
inquiry,  but  I  think  that  the  scope  and  intent  of 
the  provisional  order,  and  of  the  Legislature  in 
confirming  that  provisional  order,  were  to  treat 
each  of  these  several  streets,  or  works,  or  under- 
takings, which  is  defined  as  an  undertaking  in 
the  schedule  to  the  provisional  order,  as  a 
separate  and  distinct  undertaking.  I  think  that 
convenience  manifestly  dictates  this  view,  and 
that  it  would  be  highly  inconvenient  to  consider 
the  whole  of  these  several  streets,  in  different 
parts  of  the  city  of  Bristol,  which  may  have  no 
connection  one  with  another,  as  parts  of  one 
common  undertaking.  I  agree  therefore  with 
the  opinion  which  the  Master  of  the  Bolls  has 
expressed  upon  this  point.  The  next  question  is, 
when  does  the  liability  to  pay  any  deficiencj 
determine  P  This  (question  is  embarrassed  by  the 
fact  that  the  Legislature  has  been  pleased  to 
introduce  into  the  statute  regulating  these  under- 
takings a  section  which  was  drawn  with  referenoe 
to  undertakings  of  a  different  character.  The 
primary  object  of  undertakings,  to  which  the 
Legislature  intended  to  apply  sect.  133  of  the 
Lands  Clauses  Consolidation  Act,  was  to  create  a 
certain  physical  structure  which  would  be  in  its 
nature  liable  to  assessment — such  as  a  railway, 
works  of  a  railway,  terminus  of,  or  approaches  to, 
a  railway.  In  the  present  case  that  section  has 
been  applied  to  an  undertaking  which  was  not 
intendea  to  result  in  any  structure  which  woold 
become  assessable  to  the  rates.  Therefore  there 
arises  a  difficulty  in  applying  language  which  is 
only  applicable  to  one  case  to  the  other.  In  the 
present  case  the  works  are  primarily  the  widen- 
ing and  making  of  the  roadway  and  footway. 
The  erection  of  buildings  at  the  side  of  the  street 
is  not  part  of  the  works  which  the  undertaken 
are  to  do,  although  they  are  empowered  to  sell 
the  land  upon  which  they  mav  be  erected.  It  is 
said,  therefore,  that  the  works  to  be  completed 
are  the  mere  construction  of  the  roadway  and 
footway.  It  appears  to  me  that  this  is  primarily 
what  one  would  expect  to  be  the  meaning  of  the 
word  *'  works ;"  but  then  we  find  that  the  Legislir 
ture,  in  contemplating"  works,"  are  contemplating 
something  assessable.  Such  works  as  these  an 
never  assessable.  If,  therefore,  we  put  the 
narrow  and  primary  oonstmotion  upon  the  word 
"works,"  the  result  is  that,  in  a  case  like  the 

Present  one,  the  terminus  of  liability  fixed  by  the 
legislature  is  removed  to  an  indefinite  distance, 
and  that,  in  effect,  the  liability  would  never  cease, 
although  the  Legislature  is  intending  to  fix  the 
time  at  which  it  shall  cease.  We  are  therefore 
driven,  it  seems  to  me,  by  the  very  exigency  of  the 
statute,  to  put  some  secondary  meaning  upon  the 
word  "  works."  The  best  secondary  meaning  we 
can  put  upon  that  expression  *'  works,"  in  a  case 
like  the  present  one,  is  that  the  completion  of  Uie 
works  means  the  doing  of  the  structural  works 
which  the  promoters  are  bound  to  do,  and  the 
selling  of  the  surplus  lands  which  they  have  takan. 
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80  as  to  make  them  again  become  assessable.  I 
come  to  the  conclnsion,  therefore,  that  this  is  the 
true  terminus  of  the  liability.  Now  there  remains 
the  question,  which,  again,  is  certainly  not  an 
easy  one,  in  what  mode  is  the  deficiency  to  be 
calculated  P  It  is  said,  on  the  one  hand,  that 
every  single  tenement  or  item  on  the  rate-book 
must  be  taken  separately,  and  that,  so  long  as 
any  deficiency  remains  in  respect  of  that  item, 
there  is  a  deficiency  for  which  the  pro- 
moters remain  liable.  It  is  said  that,  although 
they  may  have  taken  one  hundred  items, 
and  ninety  -  nine  of  those  may  have  again 
become  assessable,  so  that  the  aggregate  rateable 
Talne  has  been  lar^ly  increased  upon  the  whole 
hundred,  if  there  is  a  deficiency  on  the  one  item 
they  are  liable  to  make  that  good.  I  am  bound 
to  sa^  that  this  does  not  appear  to  me  to  be  the 
meaning  of  the  statute.  As  i  have  already  said, 
I  think  the  deficiency  is  the  amount  by  which  the 
common  fund  is  less  than  it  otherwise  would  have 
been.  In  my  opinion,  the  true  view  is  this,  that, 
bo  long  as  the  liability  to  make  good  a  deficiency 
continues,  you  are  to  inquire  whether  any 
deficiency  exists,  because  there  may  be  the 
liability  to  make  good  a  deficiency  continuing, 
although  the  deficiency  itself  does  not  exist.  That 
mast  be  determined  from  half-year  to  half-year, 
or  whatever  may  be  the  period  of  the  rate.  To 
calculate  the  deficiency,  you  must  take,  on  the 
one  side,  the  assessed  value,  at  the  time  of  the 
passing  of  the  special  Act,  of  the  lands  which 
nave  been  taken,  and,  on  the  other  hand,  you  must 
take  the  assessed  value,  at  the  time  of  calculation, 
of  the  lands  which  have  been  taken  and  brought 
back  again  into  assessment.  Those  are  the  two 
sums  you  have  to  take.  If  t  ae  former  of  those 
is  larger  than  the  latter,  then  there  is  a  defi- 
ciency, which  is  the  amount  of  the  difference 
between  the  two  sums.  If  the  two  sums  are 
equal,  or  if  the  latter  is  greater  than  the  former, 
then  there  is  no  deficiency.  That,  in  my  judg- 
ment, is  the  meaning  of  the  words  *'  such  defi- 
ciencjr  shall  be  computed  according  to  the  rental 
at  which  such  lands,  with  any  building  thereon, 
were  valued  at  the  time  of  the  passing  of  the 
special  Act."  Applying  those  conclusions  to  this 
case,  the  answers  will  be  as  follows :  1.  The  liabi- 
lity of  the  defendants  to  make  good  the  deficiency 
in  the  rates  terminates  when  the  road  and  foot- 
way have  been  fully  made,  and  the  whole  of  the 
lands  which  have  been  taken  and  which  may  be 
liable  to  assessment  have  become  assessable.  2. 
The  liability  must  be  considered  and  dealt  with 
separately  in  respect  of  each  undertaking  as  men- 
tioned in  the  schedule  to  the  provisional  order, 
and  the  entire  ancient  city  of  Bristol  is  to  be 
treated  as  one  area.  3.  The  deficiency  is  to  be 
computed  from  time  to  time  until  the  liability 
ceases,  by  comparing,  on  the  one  hand,  the  assessed 
value,  at  the  time  of  the  passing  of  the  Act 
sanctioning  the  provisional  order,  of  the  lands 
taken,  and,  on  the  other  hand,  the  assessed  value, 
at  the  time  of  such  computation,  of  such  of  the 
lands  taken  as  may  have  again  become  assessable, 
and  the  excess,  if  any,  of  the  former  value  over 
the  latter  is  the  deficiency. 

Judgment  accordingly. 

Solicitors  for  the  plaintiffs,  Meredith  and  Go., 
Otbome,  Ward,  VauaLl,  and  Co.,  Bristol. 

Solicitors  for  defendants,  BdbvM,  Bwrges,  and 
Co.,  for  Heaven,  Bristol. 
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(Before  Smith  and  Wills,  JJ.) 

Addy  (app.)  V.  Blare  (resp.).  (a) 

Licensing  Act  1872  (35  f  36  Vici.  c.  94),  s.  8— 
Intoxicating  liquor  sola  by  retail--^'  Selling  "  in 
properly  marked  measiire. 

By  sect.  S  of  the  Licensing  Act  1872,  "Every 
person  shall  seU  aU  intoxicating  liquor  which  is 
sold  by  retail  and  not  in  cask  or  bottle,  cmd  is 
not  sold  in  a  quantity  less  than  half  a  pint, 
in  measures  ma/rked  a>ccording  to  the  imperial 
standard." 

A  priblican  drew  a  pint  of  beer  for  a  customer  in  a 
j^operhf  stamped  measure,  and  then  poured  it 
into  an  unstamped  jug,  in  which  he  handed  it  to 
the  customer,  From  the  position  of  the  customer 
it  was  impossible  for  him  to  see  the  bar  where  the 
beer  was  drawn,  and  he  was  not  aware  thai  any 
measure  had  been  used  in  drawing  it. 

Held  (upholding  a  conviction  by  the  justices),  that 
the  beer  had  not  been  sold  in  a  measure  marked 
according  to  the  imperial  standard  within  the 
msaniffig  of  sect.  8  of  the  Licensing  Act  1872. 

This  was  a  special  case  stated  under  20  &  21 
Yict.  c.  43,  for  the  opinion  of  the  Queen's  Bench 
Division  of  the  High  Court  of  Justice,  by  the 
justices  of  the  peace  acting  in  and  for  the  Lower 
Strafforth  and  Tickhill  Division  of  the  West 
Biding  of  the  county  of  York. 

1.  An  information  was  preferred  by  the  respon- 
dent, a  superintendent  of  police  and  inspector 
of  weights  and  measures,  against  the  appellant, 
an  innkeeper,  for  that  the  appellant  on  the  30th 
Sept.  1886,  at  the  parish  of  Conisborough,  in  the 
said  riding,  unlawfully  did  sell  by  retail  and  not 
in  cask  or  bottle  certain  intoxicating  liquor,  to 
wit,  beer,  in  a  quantity  not  less  than  half  a  pint, 
which  said  beer  was  not  sold  by  the  appellant  in 
a  measure  marked  according  to  the  imperial 
standards,  contrary  to  the  provisions  of  tlie  8th 
section  of  the  Licensing  Act  1872. 

2.  The  information  came  on  for  hearing  before 
a  court  of  summarv  jurisdiction  for  the  Lower 
Strafforth  and  Ticklull  Division  of  the  West 
Biding,  held  at  Doncaster  in  the  said  riding,  on 
the  9th  Oct.  1886,  when  the  facts  hereinafter 
stated  were  proved. 

3.  The  appellant  was  the  licensed  occupier  of 
an  inn  at  Conisborough,  known  as  the  Eagle  and 
Child,  which  was  visited  by  the  respondent  on 
the  date  mentioned  in  the  information.  The 
respondent  having  seated  himself  in  the  parlour 
of  the  inn,  ordered  the  appellant  to  serve  him 
with  a  pint  of  beer,  and  the  appellant  thereupon 
left  the  room  for  the  purpose  of  executing  such 
order.  Shortly  afterwards  the  appellant  returned 
with  an  earthenware  jug  filled  with  beer,  which 
he  handed  to  the  respondent,  who  then  paid  to 
the  appellant  the  price  of  the  liquor.  The  jug 
in  which  the  beer  was  so  supplied  to  the  respon- 
dent was  not  in  any  way  stamped  or  marked  as  a 
measure. 

4.  It  was  further  proved  by  witnesses  called  on 
behalf  of  the  appellant  that,  on  leaving  the 
parlour  to  fetch  the   beer,    he  (the  appellant) 

(a)  Beporied  by  F.  A.  CBAn<aHEiif,  Ssq.,  Barrinter-ft^Law. 
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entered  the  bar  (an  adjoining  room)  and  there 
drew  the  beer  into  a  properly  stamped  pint 
measure,  being  one  of  a  set  of  stamped  measures 
which  were  kept  by  the  appellant  in  the  bar  for 
the  purpose  of  measuring  liquor.  The  appellant 
then  proceeded  to  pour  the  contents  of  the  measure 
into  the  jug,  whicn,  together  with  an  unstamped 
glass  tumbler,  he  subsequently  carried  into  the 
parlour  and  handed  to  the  respondent.  From 
the  position  in  which  the  respondent  was  seated 
in  the  parlour,  it  was  impossible  for  him  to  see 
the  appellant  draw  the  beer  or  pour  it  into  the 
jug,  and  the  respondent  was  not  in  fact  aware 
that  any  measure  nad  been  used  by  the  appellant. 

5.  It  was  contended  on  behalf  of  the  appellant 
that  he  had  not,  under  the  circumstances  proved, 
contravened  the  provisions  of  the  8th  section  of 
the  Licensing  Act  1872,  inasmuch  as  that  section 
requires  that  the  liquor  should  be  "  sold "  in  a 
measure  marked  according  to  the  imperial 
standard,  and  not  that  the  liquor  should  be 
delivered  to  the  customer  in  such  a  measure,  and 
that  the  sale  was  complete  immediately  upon  the 
beer  being  placed  in  the  measure  and  appro- 
priated to  the  customer. 

6.  The  justices,  however,  thought  that  the 
appellant  had  been  guilty  of  the  onence  charged 
in  the  information,  on  the  ground  that  the  liquor 
had  not  been  placed  in  a  duly  stamped  measure 
in  the  presence  or  to  the  knowledge  of  the  cus- 
tomer, and  on  the  further  ground  that  the  sale 
was,  under  the  circumstances,  incomplete  until 
the  liquor  had  been  handed  to  the  customer  and 
paid  for  b^  him. 

7.  The  justices  accordinglv  convicted  the  appel- 
lant, and  inflicted  a  fine  of  is,  6d.  and  costs. 

8.  The  appellant  being  dissatisfied  with  their 
determination,  as  being  erroneous  in  point  of  law, 
applied  for  a  case  to  be  stated  for  the  opinion  of 
tne  Queen's  Bench  Division. 

-The  question  for  the  opinion  of  the  court  was 
whether,  upon  the  facts  as  stated,  the  appellant 
was  rightly  convicted. 

By  sect.  8  of  the  Licensing  Act  1872  (35  &  86 
Vict.  c.  94)  it  is  enacted  that : 

Every  person  shall  sell  all  intoxioatiiig  li(mor  which  is 
sold  by  retail  and  not  in  cask  or  bottle,  and  is  not  sold 
in  a  quantity  less  than  half  a  pint,  in  measnreB  marked 
aocoroing  to  the  imperial  standards. 

Every  person  who  acta  or  suffers  any  person  under  his 
control  or  in  his  emplovment  to  act  in  contoavention  of 
this  section,  shall  be  liable  to  a  penally. 

Lochwood,  Q.C.  (Newaon  with  him)  for  the 
appellant. — ^There  is  nothing  in  sect.  8  of  the 
Licensing  Act  1872  which  compels  the  drawing  or 
measurement  of  the  beer  in  the  presence  of  the 
customer.  The  beer  in  the  present  case  was 
drawn  in  a  properly  stamped  measure,  and  it  is 
submitted  that  that  is  sufficient  to  satisfy  the 
requirements  of  the  Act.  AJthough  the  presence 
of  the  customer  is  not  material  at  the  time  of 
drawing  the  beer,  he  may  reauire  it  to  be 
measured  in  his  presence.  That  this  is  so  is  clear 
from  the  repealed  Act,  3  Geo.  4,  c.  77,  s.  20, 
which  enacted  that,  "All  persons  keeping  common 
inns,  alehouses,  or  victualling  houses,  ana  retailing 
ale  and  beer,  shall  sell  the  same  in  and  from  their 
houses  by  a  full  ale  quart,  pint,  or  half  pint, 
made  of  pewter,  sized  to  the  standard,  and 
stamped  or  marked,  to  be  of  full  size  according 
to  the  standard  .  .  .  and  shall  not  retail  any 
ale  or  beer  in  any  other  vessels  than  such  stamped 


pewter  ale  quarts,  pints,  or  half  pints,  unless  sndi 
ale  or  beer  shall  have  been  first  measured  in  and 
by  such  stamped  pewter  ale  quart,  pint,  or  half 
pmt,  in  the  presence  of  the  guest  or  customer 
purchasing  the  same.  .  .  /'  It  is  therefore 
submitted  that  the  conviction  ought  to  be  quashed. 

ForheSf  Q.C.  (C.  M.  Atkinson  with  him)  was  not 
called  upon. 

Smith,  J. — I  am  of  opinion  that  the  justices 
were  right  in  convicting  the  appelliuit  of 
having  contravened  the  provisions  of  sect.  8  of 
the  Licensing  Act  1872.  It  appears  that  a  cofi- 
tomer  went  to  the  appellant's  public-house  and 
called  for  a  pint  of  beer.  The  publican  went  to 
the  bar  in  another  room,  where  the  customer 
could  not  see  him,  and  there  drew  the  beer,  which 
he  brought  to  the  customer  in  an  unstamped  ing. 
The  customer  was  not  aware  that  the  beer  had 
been  drawn  in  a  stamped  measure.  Uptm  that, 
proceedings  are  taken  against  the  publican  under 
sect.  8  of  the  Licensing  Act  1872,  which  says  that 
"  Every  jserson  shall  sell  all  intozicatinff  liquor 
which  is  sold  by  retail  and  not  in  cask  or  bottle, 
and  is  not  sold  in  a  quantity  less  than  half  a  pint, 
in  measures  marked  according  to  the  imperial 
standards."  That  means  that  the  liquor  shall  be 
"  sold  "  in  a  properly  marked  measure,  which  was 
not  done  in  this  caee.  It  is  true  that  the  appel- 
lant appears  to  have  drawn  the  beer  into  a  stamped 
measure,  but  he  then  turned  it  into  an  unstamped 
jug,  in  which  he  sold  it.  If  he  had  come  out  of 
the  bar,  bringing  with  him  also  the  stamped 
measure,  and  had  asked  the  customer  how  he 
would  have  it,  I  should  be  inclined  to  hold  that 
the  beer  had  been  sold  properly  in  the  measure, 
and  that  the  Act  had  not  been  evaded.^  But,  upon 
the  facts  as  they  stand,  I  am  of  opinion  that  the 
conviction  was  right,  and  this  appeal  must  there- 
fore be  dismissed. 

Wills,  J. — I  am  of  the  same  opinion,  and  I 
think  that  there  has  obviously  been  an  attemi)t 
on  the  part  of  the  appellant  to  evade  the  provi- 
sions of  the  8th  section  of  the  Licensing  Act 
1872.  The  purpose  of  the  section  was  to  prevent 
cheating,  and  to  protect  customers.  ISeer  in 
retail  quantities  must  be  sold  in  a  measure  marked 
according  to  the  imperial  standard,  and  it  appears 
to  me  that,  until  the  beer  is  on  the  point  of 
becoming  the  property  of  the  purchaser,  it  is  not 
sold.  The  chuige  of  property  does  not  take  place 
until  there  has  been  some  act  of  appropriation  on 
the  part  of  the  purchaser ;  the  sale  takes  place 
when  the  beer  is  placed  in  front  of  the  purchaser 
for  him  to  take  it,  but  not  until  then.  I  ame 
with  my  brother  Smith,  that  if  the  appellant  nad 
brought  both  the  jug  and  the  stamped  pewter 
pot  into  the  parlour,  and  had  thus  given  the  cus- 
tomer an  opportunity  of  measuring  the  beer,  the 
Act  would  not  have  been  broken,  and  I  think 
that  there  would  not  have  been  any  offence  if  the 
customer  had  asked  to  have  the  oeer  in  a  jug, 
and  the  publican  had  brought  the  marked  measure 
into  the  room  too.    The  conviction  must  stand. 

Convietion  vphM. 

Solicitors  for  the  appellant,  Edward  Doyle  and 
Sons,  for  Biwney  and  B<m%,  Sheffield. 

Solicitors  for  the  respondent,  Badkam  and 
WiJUavM,  for  W.  L.  WUUams,  Wakefield. 
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Tuesday,  April  19, 1887. 


(Before  Skith  and  Wills,  JJ.) 
Back  (app.)  v.  Holbcbs  (reep.)*  (a) 

Highway  within  the  metropolitan  area — Ohatrue- 
ticn — Application  of  the  Highway  Act — Power 
of  police  to  prosecute  —  Highway  Act  (5^6 
Will  4,  c.  50),  8.  72. 

A  person,  by  singing  hymns,  occasioned  a  croicd  to 
assemble,  and  thereby  obstructed  a  cei'tain  high- 
way within  the  metropolitan  police  district. 

An  information  was  accordingly  preferred  against 
him  by  an  inspector  of  police,  under  sect,  72  of 
the  Highway  Act, 

Held  {reversing  the  decision  of  the  magistrate,  who 
had  dismissed  the  summons),  that  the  promsions 
of  sect,  72  of  the  Highway  Act  were  applicable  to 
highways  within  the  metropolitan  area. 

Held  also,  that  a  prosecution  under  sect,  72  of  the 
Act  might  be  initiated  by  a/nyone,  and  then-efore 
thai  the  proceedings  taken  by  the  police  were  valid. 

This  was  a  case  stated  by  one  of  the  magistrates 
of  the  police-coarts  of  ine  metropolis,  sitting  at 
the  Court  of  Summary  Jurisdiction,  at  Worship- 
street,  within  the  Metropolitan  Police  District, 
under  20  &  21  Vict.  c.  43. 

1.  Upon  the  hearing  of  an  information  pre- 
ferred by  the  appellant,  an  inspector  of  police, 
af^ainst  the  respondent,  under  sect.  72  of  the 
Highway  Act  (4  &  5  Will. 4,  c.  60),  charging  "for 
that  the  respondent  on  the  7th  Aug.  1886,  in  a 
certain  highw^,  to  wit,  the  Eoman-road,  Bow, 
within  the  Hijfetropolitan  Police  District,  did 
unlawfully  and  wilfully  obstruct  the  free  passage 
of  the  said  highway,  by  causing  a  crowd  of 
persons  to  assemble  there,"  the  magistrate 
dismissed  the  said  information. 

2.  The  following  facts  were  proved : 

3.  The  respondent,  at  or  about  twenty  minutes 
to  9  o'clock  p.m.,  on  the  last-mentioned  day, 
came,  with  seyeral  women,  into  the  forecourt  of 
Anlita  House,  which  is  a  private  ground,  but 
adjoins  the  highway.  At  that  time  tnere  was  no 
obstruction.  Hymns  were  sung  by  the  women, 
in  which  the  respondent  joined,  and  he  then 
delivered  a  religious  address.  Neither  he  nor  the 
women  left  the  private  ground.  These  proceed- 
ings, however,  caused  a  crowd  to  assemble  and 
o^truct  the  highway.  The  respondent's  atten- 
tion was  called  to  this,  but  he  continued  his 
address  until  five  minutes  past  9  p.m.,  when  he 
retired,  and  the  crowd  cleared  away.  He  must 
be  taken  to  have  intended  to  cause  the  obstruction 
from  the  time  that  it  was  brought  to  his  notice 
till  his  departure. 

4.  On  the  part  of  the  appellant  it  was  contended 
that  the  respondent  was  guilty  of  an  obstruction 
within  the  meaning  of  the  words  in  sect.  72  of  the 
Highway  Act,  which  imposes  a  penalty  on  any 
person  who  "  shall  in  any  way  wilf  ullv  obstruct 
the  free  passage  of  anv  such  highway. 

5.  On  the  part  of  the  respondent  it  was  con- 
tended that  these  words  do  not  warrant  a  police 
prosecution  for  obstructing  a  highway  in  the 
Jf  etropolitan  Police  District. 

6.  At  the  time  when  the  Highway  Act  was 
passed  the  statutory  provisions  relating  to 
obstructions  and  nuisances  on  the  metropolitan 
Mghways  within  the  bills  of  mortality,  and  in- 
clnding'  the  locus  in  quo,  were  (with  certain  local 
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exceptions  immaterial  to  this  case)  contained  in 
57  Geo.  3,  c.  29,  commonly  called  Michael  Angelo 
Taylor's  Act,  which  was  afterwards  extendea  to 
other  portions  of  the  metropolis  by  25  &  26  Vict, 
c.  102,  s.  73.  The  Highway  Act  adopted  some  of 
these  provisions  with  or  without  modifications, 
and  introduced  others.  To  take  a  well-known 
instance  among  the  new  provisions,  the  rule  of 
the  road  was  by  sect.  78  made  enforceable  by 
penalties  in  the  country,  but  its  infringement  has 
never,  it  appears,  been  treated  as  a  substantive 
offence  witniii  the  above  area.  The  provision 
relied  on  by  the  prosecution  was  also  new  in  so 
far  as  it?  extenaed  beyond  the  obstructions 
specified  in  Michael  Angelo  Taylor's  Act  (sects. 
64-78)  to  all  wilful  obstructions  whatever. 
Sect.  112  of  the  Highway  Act  provides  that 
nothing  in  the  Act  **  shall  be  construed  to  abridge, 
repeal,  alter,  amend,  or  interfere  with  the  powers 
and  provisions  in  Michael  Angelo  Tavlor's  Act." 
The  question  then  arises,  whether  Michael  Angelo 
Taylor's  Act  was  meant  to  operate  in  the  said 
area  exclasively  of  the  Highway  Act,  or  whether 
the  provision  relied  on  by  the  prosecution  may, 
in  its  present  application,  be  taken  to  supplement 
the  powers  and  provisions  in  Michael  Angelo 
Taylor's  Act  without  '*  amending  or  interfering 
with"  them. 

7.  Sect.  54  of  the  Police  Act  (2  &  3  Vict.  o.  47) 
repeated  so  many  of  the  provisions  relating  to 
obstructions  and  nuisances  on  the  thorough&res 
of  the  metropolis  which  were  already  contained 
in  sects.  64-/8  of  Michael  Angelo  Taylor's  Act, 
that  the  objnct  in  view  was  presumablv  to  supply 
in  the  Police  Act  a  complete  code  on  tne  subject. 
If  therefore  the  provision  relied  on  by  the  prose* 
tion  applied  to  the  said  area,  it  might  have  been 
expected  to  recur  in  the  Police  Act.  But  the 
nearest  approach  to  such  a  provision  is  found  at 
the  conclusion  of  sect.  54,  sub-sect.  6,  where  the 
words  "wilfully  cause  any  obstruction  in  any 
thoroughfare  "  seem  always  to  have  been  held  to 
be  limited  by  the  previous  words  "who  by  means 
of"  to  the  obstocles  thereinafter  specified,  a 
limitation  which  mav  have  prevented  this  clause 
from  having  been  aepended  on  for  the  present 
prosecution. 

8.  Sect.  96  of  the  Metropolis  Local  Management 

Act  (18  &  19  Vict.  c.  120)  provides  that 

Every  vestry  and  diatriot  board  shall,  within  their 
parish  or  district  (exclusively  of  any  other  persons 
whatsoever),  execute  the  office  of,  and  be  surveyors  of 
highways,  and  have  all  snoh  powers^  anthorities,  and 
duties,  and  be  subject  to  all  such  liabilities,  as  any  but- 
ve3[or  of  highways  in  England  is  now,  or  may  hereafter 
be  invested  with,  or  liable  to,  bv  virtue  of  this  office. 


The  cases  of  Harvey  v.  The  Vestry  of  Bethnal 
Qreen  (38  J.  P.  743)  and  8t,  Mary,  Keunngton,  v. 
Jacobs  (25  L.  T.  Rep.  N.  S.  800;  L.  Rep.  7  Q.  B. 
47 ;  41  L.  J.  72,  M.  C.)  fall  under  this  section. 
If  the  objections  raised  in  the  two  last  paragraphs 
are  either  of  them,  or  taken  together,  sound,  this 
section  would  seem  to  operate  as  the  first  ezten* 
sion  of  the  Highway  Act  to  the  said  area;  but, 
even  assuming  that  it  would  empower  vestrjr  and 
district  boards  to  enforce  the  provisions  relied  on 
by  the  prosecution,  it  gives  no  such  power  to  the 
police  or  private  persons. 

9.  On  the  above  grounds,  and  being  unable  to 
find  any  authority  for  a  prosecution  under  the 
Highwa^r  Act  by  the  police  or  private  persons, 
for  causing  obstructions  in  the  said  area,  the 
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magistrate  was  led,  with  hesitation,  to  dismiss 
the  summons. 

The  qaestion  submitted  for  the  consideration 
of  the  High  Court  was,  whether  the  magistrate 
was  right  in  point  of  law  in  dismissing  the  sum- 
mons. If  the  court  should  be  of  opinion  that  he 
was  right,  his  decision  was  to  stand,  but  if  the 
court  should  be  of  the  contrary  opinion,  the  case 
was  to  be  remitted  back  to  him  to  be  dealt  with 
accordingly. 

Mead  for  the  appellant. — It  is  submitted  that 
the  Highway  Act  is  applicable  to,  and  can  be 
enforced  within  the  area  of  the  Metropolitan  Police 
District.  There  is  nothing  in  the  Act  to  limit 
its  application,  except  sect.  112,  which  merely 
provides  that  "  nothing  in  the  Act  shall  be  con- 
strued to  abridge,  repeal,  alter,  amend,  or  inter- 
fere with  the  powers  and  provisions  in  Michael 
Angelo  Taylor  s  Act."  This  point  is  not  touched 
in  the  case  of  Harvey  v.  The  Vestry  of  Bethnal 
Oreen  (38  J.  P.  743).  The  question  there  was. 
whether  certain  preliminaries  and  the  obtaining 
of  a  certificate  of  two  justices  had  been  properly 
complied  with.  The  street  there  was  within  the 
metropolis,  but  the  point  that  the  Highway  Act 
did  not  apply  to  the  metropolis  was  not  taken. 
In  the  case  of  St  Mary,  Newington,  v.  Ja,coh9 
(26  L.  T.  Rep.  N.  S.  800*;  L.  Rep.  7  Q.  B.  47)  it 
was  not  suggested  that,  supposing  there  had 
been  an  obstruction,  it  would  not  have  been  met 
by  the  provisions  of  the  Highway  Act.  That  the 
Highway  Act  is  supplementary  to  Michael  Angelo 
Taylor's  Act  is  shown  by  sect.  1X2  of  the  former. 
The  remedies  for  obstructions  in  the  streets  of  the 
metropolis  are  concurrent  and  cumulative.  It 
is  also  submitted  that  it  is  open  to  anvone  to  set 
the  law  in  motion  in  a  prosecution  of  this  sort, 
and  therefore  that  the  information  in  this  case 
instituted  by  the  police  was  good.  There  is  no 
restriction  in  the  Highway  Act  as  to  who  may 
prosecute  in  such  a  case. 

The  respondent  was  not  represented. 

Smith,  J. — ^This  is  a  case  stated  by  the  learned 
magistrate  of  the  Worship-street  Police-court, 
and  he  says  himself,  in  the  case  which  he  has 
stated  for  the  opinion  of  this  court,  that  he  was 
led  with  hesitation  to  dismiss  the  summons,  and 
he  seems  to  have  been  doubtful  whether  he 
was  right  in  dismissing  it.  We  have  not 
had  the  advantage  of  hearing  any  argument  in 
support  of  the  learned  magistrate's  decision,  but 
we  nave  the  reasons  upon  which  he  acted  fully 
set  out  bv  him  in  the  case.  Now,  the  points  to 
be  decided  are,  first,  whether  the  operation  of  the 
old  Highway  Act  (5  &  6  Will.  4,  c.  50)  extends 
throughout  the  whole  of  England,  or  is  limited 
to  such  parts  as  have  no  special  legislation  of 
their  own  applicable  to  them.  There  is  nothing 
in  the  Highway  Act  to  limit  the  sections  of  that 
Act  to  any  particular  locality,  and,  apart  from 
any  special  exception,  it  seems  to  me  that  it 
would  apply  to  the  whole  country,  with  the 
exception  of  the  special  turnpike  roads  and  the 
roads  mentioned  in  sect.  113.  Therefore  I  am  of 
opinion  that  sect.  72  of  the  Highway  Act  applies 
to  the  locuB  in  quo.  It  certainly  may  be,  and 
indeed  it  seems  to  be  the  case,  that  there  is 
special  legislation  applicable  to  the  Zocim  in  qyyo ; 
but  such  special  legislation  is  cumulative,  and  in 
addition  to  the  provisions  of  the  Highway 
Act,   and    does    not    prevent    the    application 


of  the  provisions  of  the  Highway  Act  to  the 
road  now  in  question.  That  answers  the  first 
question  which  is  put  to  us.  Then  the  next 
question  is,  whether  the  initiative  can  be  taken 
bv  the  police  in  a  prosecution  under  sect  72 
of  the  Act.  Why  notP  Anyone  can  prosecate 
if  an  offence  has  been  committed.  The  learned 
magistrate  thought  that  the  vestry  should  fanTe 
taken  the  initiative,  or  someone  who  had  the 
control  of  the  highway,  but  I  do  not  see  any 
reason  for  that  supposition.  It  seems  to  me, 
therefore,  that  the  learned  magistrate  might,  if 
he  had  chosen,  have  found  that  the  respondent 
had  wilfully  obstructed  the  highway  within  the 
meaning  of  sect.  72  of  the  Highway  Act,  and,  if 
he  had  liked,  he  might  have  convicted  him  npoo 
the  evidence  before  him.  The  case  must,  there- 
fore, go  back  to  him  with  that  intimation  from 
this  court. 

Wills,  J. — ^I  am  of  the  same  opinion.  I  am 
not  able  to  find  anything  whicn  limits  the 
generality  of  the  operation  of  the  Highway  Act, 
nor  any  reason  to  prevent  its  applicability  to  the  ' 
metropolitan  area.  If  there  are  any  exceptiooB 
with  reference  to  the  city  of  London — ana  I  am 
unable  at  the  moment  to  ascertain  precisely  what 
they  are — the  legislation  which  is  special  to  the 
City  is  not  intended  to  be  interfered  with-  If  that 
is  so,  the  effect  would  be  to  put  the  City  upon  the 
same  footing  as  the  rest  of  the  metropolitan  area— 
namely,  that  wherever  there  were  special  pro- 
visions which  applied  to  those  areas,  imd  also 
applied  to  the  kingdom  in  general,  those  provisions 
should  not  be  interfered  with.  But,  with  the 
exception  perhaps  of  this  legislation,  there  is 
nothing  to  limit  the  general  application  of  the 
Highway  Act,  nor  is  there  anytnmg  to  limit  its 
application  to  the  parts  of  London  other  than 
the  metropolitan  area.  Then,  as  to  the  other 
point.  I  see  no  difficulty  whatever  as  to  the 
initiation  of  a  prosecution  under  sect.  72  of 
the  Highway  Act.  The  section  appears  to 
create  an  offence,  and  where  an  offence  is 
created,  with  a  penalty  attached  to  it,  any- 
one can  initiate  the  prosecution.  There  is 
no  subse(]uent  legislation   interfering  with  the 

feneral  right  to  prosecute  under  this  sectioo. 
t  seems  to  me,  therefore,  that  the  case 
must  go  back  to  be  dealt  with  by  the  learned 
magistrate.  ^^^  rm^iiM. 

Solicitor  for  the  appellant.  The  Solicitor  to  ik» 
Treasury, 


April  1,  2,  and  22, 1887. 
(Before  Hawkins  and  Smith,  JJ.) 

HaDDON  V,  HAI)DOK.(a) 

Husband  and  wife — Order  of  separaiion  and  mai%' 
tenanee  under  MatrvmoniaX  Causes  Ad  187^ 
Subsequent  cohahitaiion^—JEffect  of  suhseaiuid 
cohabitation  on  order  —  TVtfe's  costs  —  Mairi- 
monial  Causes  Act  1878  (41  ^  42  Vict,  c  19), 
«.  4  (&). 

An  order  of  judicial  separcUion  and  maintenance 
made  under  sect.  4  of  the  Mairimonial  Comu 
Act  1878  is  avoided  and  ahsolutdy  put  an  end 
toby  a  reconciliation  and  resumed  eohabiUUifm 
of  the  husband  cund  wife,  so  thai  sw^  ordw 

(«)  Boported  by  flnBT  Lexsh,  Stq.,  Banfatar  at  tow. 
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cannot  he  revived  if  a  second  separation  takes 
pl€Lce, 

On  the  3(Hh  S^t  1882  a  husband  was  summarily 
convicted  of  an  aggravated  assault  upon  his  wife^ 
and  the  justices  granted  to  the  wife  an  order, 
tmder  sect,  4  of  the  Matrimonial  Causes  Act 
1878,  that  she  should  he  no  longer  hound  to 
cohabit  with  her  husband,  and  also  that  the 
husband  should  pay  her  the  weekly  sum  of  11. 
In  November  following  the  wife  was  reconciled 
to  her  husband,  and  resumed  cohabitaMon  with 
him  for  about  a  year,  and  then  she  again  left 
him,  for  what  reason  did  not  appear,  aome  tims 
after  her  second  separation  from  her  husband, 
she  applied  to  the  justices  to  recover  against  her 
husband  the  sum  of  SI.,  being  eight  weeks*  arrears 
of  her  allowance  which  had  accrued  due  since 
her  second  separation,  and  the  justices  made  an 
order  in  the  wife's  favour  for  these  arrears. 

The  husband  appealed. 

Held,  that  the  wife  was  not  entitled  to  recover  these 
arrears,  as  the  effect  of  the  reconciliation  and 
subsequent  cohabitation  was  to  avoid,  and  abso- 
luiely  put  an  end  to,  the  legal  existence  of  the 
order  of  judicial  separation  and  maintenance, 
and  to  render  it  no  longer  operative. 

Held  also,  as  to  the  wife's  costs,  that  the  wife  was 
not  entitled  to  her  costs  in  the  court  below  or  on 
appeal,  as  this  was  not  a  suit  for  judicial  separa- 
tion or  for  alimony,  hut  an  appeal  by  the  husband 
ctgainst  an  order  obtained  by  the  wife  to  enforce 
an  order  the  legal  effect  of  which,  had  been 
exhausted. 

Case  stated  nnder  20  &  21  Vict.  c.  43,  by  two 
justices  of  the  peace  for  the  county  of  Leicester. 

1.  Upon  the  hearing  of  a  certain  information 
and  complaint  preferred  by  the  respondent 
afi^inst  the  appellant,  nnder  sect.  4  of  the 
Matrimonial  Causes  Act  1878,  that  by  an  order 
made  under  the  said  Matrimonial  Causes  Act 
1878,  on  the  30th  Sept.  1882,  it  was  ordered  that 
the  respondent  should  be  no  longer  bound  to 
cohabit  with  the  appellant,  her  husband,  and  thai 
by  the  said  order  tne  appellant  was  ordered  to 
pay  weekly  to  the  respondent  the  sum  of  \l,,  and 
that  the  said  appellant  had  had  notice  of  the  said 
order,  and  that  the  payments,  directed  to  be  made 
by  the  said  order,  had  not  been  made  according 
thereto  by  the  said  appellant,  and  that  there  was 
in  arrear  for  the  same  the  sum  of  8^,  being  the 
arrears  for  eight  weeks'  payments,  we,  by  a 
warrant  under  our  hands  and  seals,  directed  the 
said  sum  of  82.,  together  with  the  sum  of  70.  6(2. 
for  costs,  to  be  recovered  by  distress  and  sale  of 
the  goods  of  the  said  appellant. 

2.  The  following  facts  were  either  proved 
before  us,  or  admitted  by  both  parties. 

3.  In  the  month  of  Npv.  1882  the  respondent 
returned  to  cohabitation  with  the  appellant,  and 
continued  to  reside  with  him  until  the  16th  Nov. 
1883,  when  the  respondent  ceased  to  cohabit  with 
the  appellant,  and  nas  not  again  lived  with  him. 

4.  On  the  26th  March  1884  the  respondent  laid 
an  information  against  the  appellant  to  recover 
15L  which  were  then  due  under  the  order  of 
judicial  separation.  The  appellant  at  that  time 
contended  that,  in  consequence  of  the  respondent 
having  resumed  cohabitation  with  him  since  the 
making  of  the  order  of  judicial  separation,  he 
was  not  liable  to  pay  the  sum  orderea  to  be  paid 
by  him  to  the  respondent  by  the  said  order.     The 


justices  who  then  heard  the  case  ordered  him  to 
pay  the  amount,  and  he  has  continued  to  make 
the  weekly  payments  up  to  the  time  when  the 
amount  became  due  for  which  the  respondent  laid 
the  information  first  before  mentioned. 

5.  On  the  part  of  the  appellant  it  was  contended, 
that  the  fact  of  the  respondent  having  cohabited 
with  the  appellant  subsequent  to  the  making  of 
the  order  of  judicial  separation,  annulled  the 
order  of  judicial  separation,  and  the  cases  of 
Batemom  v.  Countess  of  Boss  (1  Dow  H.  L.  235) 
and  Nicol  v.  Nieol  (31  Ch.  Div.  524)  were  quoted. 

6.  It  was  also  submitted  that  such  subsequent 
cohabitation  avoided  a  wife's  right  of  maintenance 
under  an  order  of  judicial  separation,  by  analogy 
to  the  efEect  of  subseouent  cohabitation  on  a 
separation  by  deed,  ana  on  a  married  woman's 
rights  by  virtue  of  the  Matrimonial  Causes  Act, 
ss.  25,  26. 

7.  On  the  part  of  the  respondent  it  was  con- 
tended, that  no  case  had  ever  been  decided  on  the 
question  at  issue;  that  the  Matrimonial  Causes 
Act  1878  (under  which  the  order  of  judicial  sepa- 
ration was  made)  provides,  under  sect.  4,  "  that 
any  order  for  payment  of  money,  or  for  the  custody 
of  children,  may  be  discharged  by  the  court  or 
magistrate  by  whom  such  order  was  made,  upon 

Eroof  that  the  wife  has,  since  the  making  thereof, 
een  guilty  of  adultery,"  and  that  inasmuch  as 
the  Act  had  provided  under  what  circumstances 
the  order  might  be  discharged,  it  could  not  be 
annulled  or  discharged  for  any  other  cause,  and 
that  the  said  order  was  not  discharged  by  the 
cohabitation  of  the  respondent  with  the  appellant. 

8.  In  replv  it  was  pointed  out,  on  behalf  of  the 
appellant,  that  this  was  an  application  to  the 
magistrates  to  annul  or  discharge  the  said  order 
of  judicial  separation  under  the  Matrimonial 
Causes  Act  1878,  the  contention  on  his  behalf 
simply  being  that  the  said  order  could  not  be 
enforced  against  him,  the  same  having  been 
already  annulled  or  avoided  by  the  said  sub- 
sequent cohabitation,  and  therefore  there  was  no 
need  to  apply  to  the  magistrates  to  discharge  the 
order. 

9.  We,  being  of  opinion  that  the  said  order  of 
judicial  separation  had  not  been  annulled  or  dis- 
charged by  the  cohabitation  of  the  respondent 
with  the  appellant  subsequent  to  the  making  of 
the  said  oraer,  gave  our  determination  agamst 
the  appellant  in  the  manner  before  stated. 

10.  The  question  of  law  upon  which  this  case  is 
stated  for  the  opinion  of  the  court  therefore  is, 
whether  the  said  order  of  judicial  separation  and 
payments  for  maintenance  can  now  be  enforced 
against  the  appellant,  or  whether  it  has  been 
annulled  or  discharged  by  cohabitation  of  the 
appellant  and  respondent  subsequent  to  the 
making  of  the  said  order. 

Lane  for  the  appellant. — The  reconciliation 
puts  an  end  to  the  order.  Sect.  4  of  the  statute 
says  that  the  order  shall  have  the  effect  of  a 
decree  of  judicial  separation,  and  the  Divorce  Act 
provided  that  such  a  decree  shall  have  the  effect 
of  a  divorce  a  mensd  et  thoro.  In  Pritchard  on 
Divorce  it  is  laid  down  that  a  separation  operates 
only  so  long  as  the  parties  live  apart,  and  ceases 
to  operate  when  they  are  reconciled.  In  Bateman 
V.  Countess  of  Boss  (1  Dow.  H.  of  L.  Cas.  235) 
Lord  Eldon  held  that  a  reconciliation  put  an  end 
to  an  agreement  for  a  separation.    [Smith,  J.— 
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This  is  a  decree,  which  is  different  from  an  agree- 
ment.] Yes,  but  still  it  is  only  a  decree  for  a 
separation,  and  it  only  remains  in  force  while  they 
continue  to  live  apart.    He  also  cited 

Nicol  V.  NicoL  54  L.  T.  Eep.  N.  S.  470 ;  31  Ch.  Div. 
524;  55  L.  J.  437,  Ch. ;  34  W.  R.  283. 

SHU  for  the  respondent. — The  cases  cited  refer 
to  voluntary  agreements,  and  do  not  apply  to  the 
present  case,  which  is  a  decree  of  a  court.  In 
Bandle  v.  Gould  (8  E.  &  B.  457)  it  was  laid  down 
that  a  separation  deed  was  not  necessarily  or 
impliedly  avoided  by  subsequent  cohabitation. 
The  magistrates  have,  under  sect.  4  of  the  Act, 
power  to  vary  or  alter  this  order  from  time  to 
time,  but  an  order  of  this  kind  is  not  put  an  end 
to  merely  by  the  parties  trying  to  live  together 
again.  When  the  separation  takes  place  under 
the  sanction  of  a  court  of  competent  jurisdiction, 
it  can  only  be  put  an  end  to  by  an  order  or 
decision  of  the  court.  A  decree  of  judicial 
separation  is  in  the  nature  of  a  judgment  in  rem ; 
it  alters  the  status  of  the  parties,  and  can  only  be 

§ot  rid  of  by  a  court  of  competent  jurisdiction 
iy  sect.  25  of  the  Divorce  and  Matrimonial 
Causes  Act  (20  &  21  Yict.  c.  85)  a  decree  of 
judicial  separation  has  the  effect  of  altering  the 
status  of  the  wife,  and  it  requires  another  decree 
to  get  rid  of  it,  and  the  order  of  the  magistrates 
here  has  the  same  effect  as  a  decree  of  (judicial 
separation  under  the  former  Acts.  [Smith,  J. — 
I  do  not  know  that  a  decree  of  judicial  separation 
has  the  effect  of  a  judgment  in  rem ;  I  have  the 
highest  authority  for  saying  that  the  reconcilia- 
tion of  the  parties  and  their  subseouent  cohabita- 
tion puts  an  end  to  the  decree.]  That  would  be 
BO  only  while  they  were  living  together ;  if  the 
wife  had  to  leave  her  husband  again  she  would  go 
to  the  court  for  a  fresh  order  for  alimony. 
[Hawkins,  J. — ^You  admit  that  a  new  order  is 
necessary.]  An  order  to  enforce  the  old  order  is 
necessary,  and  here  the  wife  has  got  such  an 
order.  While  the  parties  are  living  together  the 
wife,  getting  board  and  lodging  with  her  husband, 
cannot  have  her  alimony.  In  this  way  the  opera- 
tion of  the  order  is  temporarily  suspended,  but  it 
still  remains  in  force  and  revives  when  the  parties 
separate  again. 

Lane  in  reply. — If  the  order  of  judicial  separa- 
tion altered  the  status  of  the  wife,  then  the  order 
cannot  be  suspended.  In  Linton  v.  Linton  (52 
L.  T.  Eep.  N.  S.  782 ;  15  Q.  B.  Div.  239;  54  L.  J. 
529,  Q.  B. ;  33  W.  E.  714)  Brett,  M.E,  said  that 
the  payments  might  be  stopped  at  anytime  if  the 
husband  and  wife  returned  to  cohabitation. 

Cttr.  adv.  vult 

April  22. — Hawkins,  J. — The  question  in  this 
case  is,  whether  an  order  made  by  justices  under 
sect.  4  of  the  Matrimonial  Causes  Act  1878  (41 
Yict.  c.  19),  that  a  wife  shall  no  longer  be  bound 
to  cohabit  vnth  her  husband,  and  that  he  shall 
pay  to  her  a  weekly  sum,  is  avoided,  or  merely 
suspended,  upon  the  parties  subsequently  resum- 
ing cohabitation.  By  the  section  above  men- 
tioned it  is  enacted  that,  "  If  a  husband  shall  be 
convicted  summarily,  or  otherwise,  of  an  aggra- 
vated assault  within  the  meaning  of  the  statute 
(24  &  25  Vict.  c.  100),  s.  43,  upon  his  wife,  the 
court  or  magistrate  before  whom  he  shall  be  so 
convicted  may,  if  satisfied  that  the  future  safety 
of  the  wife  is  in  peril,  order  that  the  wife  shall  be 
no  longer  bouna  to  cohabit  with  her  husband, 


and    such    order    shall     have    the    force    and 
effect   in   all   respects    of    a  decree    of  judicial 
separation    on    the    ground    of    cruelty;    and 
such    order    may   further    provide  (inter  aHa) 
that  the   husband  shall  pay  to    his  wife  such 
weekly  sum  as  the   court   or    magistrate  may 
consider  to  be  in  accordance  with  his  means. 
On  the  30th    Sept.  1882   the  appellant,  who  is 
the  husband  of  the  respondent,  was   summarily 
convicted    by    magistrates   of    an    aggravated 
assault  on  the  respondent ;  and  such  magistrates 
duly  ordered  that  the  respondent  should  be  no 
longer  bound  to  cohabit  with  the  appellant,  and 
that  theappellant  should  pay  to  the  respondent  the 
weekly  sum  of  17.  In  the  following  month  of  Nov. 
1882  the  appellant  and  the  respondent  resumed 
cohabitation,    and  such    resumed   cohabitation 
continued  for  about  a  year,  that  is  to  say,  until 
Nov.  1883,  when  it  ceased  (for  what  reason  or  under 
what  circumstances  is  not  stated  in  the  case),  and 
the  parties  have  not  since  lived  together.    After 
this  final  separation  many  weekly  payments  were 
made  under  order  of  the  justices  enforcing  the 
above-mentioned  order  and  otherwise,  but    my 
judgment  is  not  in  the  least  degree  affected  \rr 
that  fact ;  for  no  submission  to  an  order  which 
has  ceased  to   have  legal  existence  can  ^vext 
renewed  vitality.    It  is  clear  that  the  order  for 
payment  of  a  weekly  sum  is  merely  accessory  to 
the  order  releasing  the  wife  from  the  obligation 
to  cohabit   with  ner  husband,    and  is  intended 
merely  as  a  mode  of  compelling  him  to  provide 
for  her  a  maintenance  during  the  time  of  her 
separation  from  him,  under  the  order  which  his 
cruelty  has  driven  her  to  obtain.    It  seems  to  me 
to  follow  that,  with  renewed  cohabitation,  the 
obligation  to  pay   such  maintenance  ceases,  at 
least  for  so  long  a  time  as  the  reconciliation  lasts; 
that  I  think  may  be  taken    for   granted.    The 
question,  however,  in  the  present  case  is,  whether 
the  effect  of  such    reconciliation    and   resumed 
cohabitation  is    to    terminate    abaolntely    from 
thenceforth  the  le^l  effect   of    the   order,  or 
merely  to  suspend  its  operation  until  some  fresh 
aggravated  assault  is  committed  upon  the  wife 
which  makes  it  necessary  for  her  again  to  lite 
apart  from  her  husband,  or  until  sho  thinks  fit 
again   to    separate  herself   from  him.    In   my 
opinion,  the  effect  is  to  put  an  end  to  the  legal 
existence  of  the  order,  and  to  render  it  no  longer 
operative.     The   court  or  magistrate  has   cmly 
power  to  make  the  order  for  separation,  if  satis- 
fied that  the  future  safety  of  the  wife  is  in  neril, 
and  when  made  the  only  effect  of  it  is  to  release 
her  from  any  obligation  to  cohabit,  leaving  her  al 
full  liberty  to  do  so  if  she  pleases.    If  before 
acting  upon  the  order  she  thinks  fit  to  abandon 
it,  to  become  reconciled  to  her  husband,  and  to 
continue    to    cohabit    with    him,   she  may   do 
so.      So     also,    after    separation    for    a     time, 
she   may  return  to  cohabitation;  but  in  either 
of   these    events     the    validity    of    the    order 
ceases,    just    as    a  decree    for  judicial    separa- 
tion would  cease  under   similar   circumstances. 
It  is  impossible  to  suppose  that  the  Legislature, 
in  giving  magistrates  power  to  release  a  wife 
from  the  obligation  of  cohabitation  by  reason  of 
imminent  danger  from  her  husband's  violencp. 
intended   to  confer  upon  them  jurisdiction  u> 
make  an  order  which  should  give  a  wife  liberty 
to  live  apart  from  and  resume  cohabitation  with 
her  husband  when  and  as  often  as  she  should 
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think  fit,  and  compel  ber  husband  to  maintain 
ber  at  all  times  when  it  pleased  ber  to  separate 
from  him,  even  though  ber  safety  no  longer 
required  a  separation.  It  was  suggested  by  Mr. 
Sills  that  the  status  of  the  wife  was  altered  by 
the  order.  I  do  not  agree  in  this  ;  the  order  does 
not  affect  her  status  as  a  wife  at  all,  it  merely 
gives  ber  the  power,  if  she  pleases,  to  live  separate 
from  her  husband,  the  language  of  it  being  "  she 
shall  be  no  longer  bound  to  cohabit."  It  was 
further  suggested  that,  even  though  cohabitation 
may  have  been  resumed,  the  order  might  be 
revived  by  a  fresh  assault.  I  am  not  of  that 
opinion.  If,  after  that  resumption  of  cohabita- 
tion, fresh  assaults  of  an  aggravated  character  are 
made  by  the  husband,  so  as  again  to  imperil  her 
safety,  the  wife  must  apply  for  a  new  order,  and 
cannot  again  avail  herself  of  that  which,  by  her 
own  act  in  returning  to  cohabitation,  she  has 
exhausted.  It  was  further  urged  that  the  4th 
section  of  the  Matrimonial  Causes  Act  having 
provided  that  the  court  or  magistrate  may  vary 
orders  for  payment  on  proof  of  the  altered  means 
of  cither  husband  or  wife,  and  may  discharge  an 
order  for  payment  in  the  event  of  the  wife's 
adultery,  it  must  be  taken  that  the  Legislature 
did  not  intend  that  orders  made  under  that  Act 
should  be  discharged  for  any  other  cause.  The 
answer  to  this  argument  seems  to  me  to  be,  that 
the  section  in  question  only  deals  with  orders  for 
payment  where  the  orders  for  separation  con- 
tinue in  operation,  leaving  every  order  of  separa- 
tion made  under  it  to  "  have  the  force  and  effect 
in  all  respects  of  a  decree  of  judicial  separation  on 
the  ground  of  cruelty."  The  orders  for  separa- 
tion and  payment  of  maintenance  are  distinct. 
It  remains  only  to  say  one  word  or  two  upon  the 
very  few  authorities  bearing  upon  the  suoject  of 
judicial  separation.  In  the  case  of  Baieman  v. 
Countess  of  Ross  {ubi  sup,)  Lord  Eldon,  speaking 
of  the  effect  of  a  reconciliation  of  married  persons 
after  a  separation,  held  "  the  general  doctrine  to 
be  clear,  tnat  a  reconciliation  after  a  separation 
entirely  did  away  with  the  effects  of  it,  adding 
that  "this  rested  upon  the  grounds  of  public 
policy,  as  it  must  not  be  permitted  to  parties  to 
make  agreements  for  themselves,  to  hold  good 
whenever  they  choose  to  live  separate."  I  am  not 
aware  that  this  general  proposition  has  ever  been 
dissented  from.  It  was  inaeed  suggested  that  in 
Handle  v.  Oould  {ubi  siw.)  the  judges  of  the 
Queen's  Bench  did  not  adopt  it.  I  do  not,  how- 
ever, find  a  single  expression  at  variance  withi  it, 
for  the  decision  in  that  case  turned  upon  the 
lan^^age  of  the  particular  deed  which  was  then 
under  consideration,  and  not  upon  the  general 
doctrine.  In  Nicol  v.  Nieol  (iM  sv^.)  the  general 
principle  stated  by  Lord  Eldon  was  expressly 
recognised  by  the  Court  of  Appeal.  In  Linton  v. 
JAnton  (ubi  sun.)  the  Master  of  the  Bolls  (Lord 
Esher),  in  spealringof  weekly  alimony,  ordered  to 
he  paid  to  a  wife  by  the  Divorce  Court,  under 
sect.  1  of  the  Act  29  &  30  Vict.  c.  32,  said  "  they 
are  not  payments  of  a  life  annuity ;  they  might  lie 
stopped  at  any  moment  if  the  husband  and 
wife  returned  to  cohabitation."  I  am  not  aware 
that  any  authority  exists  directly  bearing  upon 
the  question  before  us,  nor  have  I  been  able  to 
discover  any  in  the  least  degree  supporting  the 
contention  of  the  appellant.  I  have  therefore 
come  to  the  conclusion  that  the  existence  of  the 
order  for  separation  and  maintenance  came  to  an 
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end  the  moment  the  appellant  and  his  wife 
became  reconciled  and  resumed  cohabitation. 
This  appeal,  therefore,  must  be  allowed,  but  under 
the  circumstances  without  costs. 

Smith,  J. — I  agree  in  the  judgment  just  de- 
livered by  my  brother  Hawkins,  which  I  have 
}'ad  the  advantage  of  reading,  and  I  only  wish  to 
add  this :  The  order  made  by  the  justices  is  to 
have  the  force  and  effect  in  all  respects  of  a 
decree  of  judicial  separation  on  the  ground  of 
cruelty ;  such  is  the  enactment  in  sect.  4  of  41 
y  ict.  c.  19.  (a)  It  it  beyond  question  the  law  as 
administered  in  the  Divorce  Court,  as  I  have 
ascertained,  that,  upon  resumption  of  cohabi- 
tation, a  decree  of  judicial  separation  on  the 
ground  of  cruelty  comes  to  an  end.  This,  if  in- 
quired into,  is  beyond  doubt.  The  reason  is,  that 
tbe  resumption  of  cohabitation  puts  an  end  to 
the  cause  for  which  the  judicial  separation  was 
granted,  and  after  such  resumption  of  cohabi- 
tation, if  proceedings  are  to  be  taken  at  all,  it 
must  be  by  a  fresh  suit.  In  my  judgment  the 
decision  of  the  justices  was  erroneous. 

Sills,  for  the  respondent,  submitted  that  the 

wife  should  be  allowed  the  costs  in  the  court 

below  and  on  appeal,  and  contended  that  by  the 

usual  practice  sue  was  entitled  to  them : 

Floioer  v.  Flower,  29  L.  T.  Eep.  N.  S.  253 ;  L.  Eep. 
3P.  AD.132;  42  L.  J.  45,  P.  A  M. ;  21  W.  R.  776. 

In  Robertson  v.  Robertson  (45  L.  T.  Rep.  N.  S. 
237;  6  P.  Div.  119)  Jessel,  M.R.,  at  p.  122  (6  P.  Div.) 
lays  it  down  that  a  wife  ought  to  have  her  costs 
even  of  a  false  defence  to  a  charge  of  adultery, 
as  well  as  the  costs  of  a  false  counter- charge 
against  her  husband. 

Hawkins,  J. — ^This  is  not  a  suit  for  a  judicial 
separation  or  for  alimony,  but  an  appeal  by  the 
husband  against  an  order,  obtained  by  the  wife, 
to  enforce  an  order  or  decree  the  legal  effect  of 
which  has  been  exhausted.  There  is  no  analogy 
between  the  cases  cited  and  the  present  case 
which  would  entitle  the  wife  to  her  costs. 

Appeal  aUowed  wUKout  costs. 

Solicitors  for  appellant.  Law  and  Worssam,  for 
Buchby  and  Marshall,  Leicester. 

Solicitors  for  respondent,  Longcroft  and  Wade, 
for  Fowler,  Smith,  and  Warwick,  Leicester. 

(a)  Sect.  4  provides  as  follows  :  If  a  hnaband  shall  be 
oonyicted  summarily  or  otherwise  of  an  aggravated 
assanlt  within  the  meaning  of  the  statnte  24  &  25  Viet. 
0.  100,  s.  43,  upon  his  wife,  the  court  or  magistrate 
before  whom  he  shall  be  so  convicted  ma^,  if  satisfied 
that  tiie  future  safety  of  the  wife  is  in  peril,  order  that 
the  wife  shall  be  no  longer  bound  to  cohabit  with  her 
husband  ;  and  such  order  shall  have  the  force  and  effect 
in  all  respects  of  a  decree  of  judicial  separation  on  the 
ground  of  cruelty ;  and  such  order  may  further  provide, 
that  the  husband  shall  pay  to  his  wife  such  weekly  sum 
as'  tiie  court  or  magistrate  may  consider  to  be  in  accord- 
ance with  his  means,  and  with  any  means  which  the  wife 
may  have  for  her  support,  and  the  payment  of  anv  sum  of 
money  so  ordered  BhalL  be  enforceable  and  enforced  against 
the  husband  in  the  same  manner  as  the  payment  of  money 
is  enforced  under  an  order  of  affiliation ;  and  the  court 
or  magistrate  by  whom  any  such  order  for  payment  of 
money  shall  be  made  shall  have  power  from  tmie  to  time 
to  vary  the  same  on  the  application  of  either  the  husband 
or  wife,  upon  proof  liiat  the  means  of  the  husband  or  wife 
have  been  altered  in  amount  since  the  original  order 
or  any  subsequent  order  varying  it  shall  have  been 
made. 
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Wednesday,  May  11, 1887. 

(Before  Lord  Coleridge,  C.J.  and  Smith,  J.) 

Duncan  (app.)  t\  Toms  (resp.).  (a) 

Practice — Petty  sessions — Prosecution  by  inspector 
for  the  Society  for  the  Prevention  of  Ortielty  to 
Animals — Right  of  such  inspector  to  condiict  case 
and  to  examine  and  cross-examine  witnesses — 
Summ^ary  Jurisdiction  Act  1848  (11  ^  12  Vict, 
c.  43),  ss.  12, 14. 

An  inspector  for  the  Society  for  the  Prevention  of 
Cruelty  to  Animals,  who  lias  preferred  an  infor- 
mation and  complaint,  before  a  caurt  of  summary 
jurisdiction,  against  any  person  for  cruelty  to 
animals,  has  a  right  to  appear  on  behalf  of  such 
society,  and  to  examine  and  cross-examine 
witnesses  on  the  hearing  of  sv^h  information. 

Case  stated  by  two  justices  of  the  peace  for  the 
borough  of  Tewkesbury. 

1.  At  a  court  of  summary  jurisdiction  holden 
at  Tewkesbury,  in  and  for  the  oorough  of  Tewkes- 
bury, on  the  29th  Oct.  1886,  an  information  and 
complaint  was  preferred  by  Andrew  Duncan,  of 
Cheltenham,  in  the  county  of  Gloucester,  inspector 
to  and  for  the  Society  for  the  Prevention  of 
Cruelty  to  Animals  (hereinafter  called  the  appel- 
lant) against  Robert  Toms  (hereinafter  called  the 
respondent),  under  the  2nd  section  of  the  statute 
12  <k13  Vict.  c.  92, charging  that  the  respondent  did, 
on  the  13th  Oct.  1886,  at  the  borough  of  Tewkes- 
bury aforesaid,  unlawfully  and  cruelly  beat  and  ill- 
treat  a  certain  animal,  to  wit,  a  dog,  by  then  and 
there  kicking  the  same,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided. 

2.  Upon  the  hearing  of  the  said  information 
and  complaint,  the  appellant  appeared  before  us 
on  behalf  of  the  said  Society  for  the  Prevention 
of  Cruelty  to  Animals,  and  proceeded  to  examine 
the  owner  of  the  said  dog  referred  to  in  the 
said  information  and  complaint,  whereupon  the 
solicitor  for  the  respondent  objected  to  the 
appellant  being  allowed  to  examine  and  cross- 
examine  witnesses,  on  the  ground  that  he  was 
not  a  counsel  or  solicitor,  and  that  the  society, 
who  were  the  real  prosecutors  in  the  case,  could 
only  appear  by  counsel  or  solicitor,  in  pursuance 
Of  sect.  12  of  the  Summary  Jurisdiction  Act  1848. 
The  appellant  claimed  the  right  to  appear  before 
us  on  behalf  of  the  said  society,  and  to  conduct 
the  case,  and  to  examine  and  cross-examino  wit- 
nesses. 

3.  We  were  of  opinion  that,  bearing  in  mind  the 
decisions  of,  and  remarks  msbde  by  Mie  judges  in, 
the  following  cases — Reg.  v.  Bri<:e  (2  B.  &  Aid. 
606) ;  Reg.  v.  Justices  of  Lancashire  (1  Chit.  602) ; 
Reg.  V.  Stoddart  (Dickenson's  Quarter  Sessions, 
152,  476;  and  11  Cox  C.  C.  422) ;  Gobbett  v.  Hudson 
(1  E.  &  B.  13) ;  Reg.  v.  Oumey  (11  Cox  C.  C.  414)— 
and  that  this  prosecution  was  not  at  the  suit  of 
a  private  individual  for  private  redress,  but  was 
a  proceeding  at  the  suit  of  the  Crown  in  the  same 
way  as  proceedings  for  an  indictable  offence,  the 
appellant  had  no  right  to  conduct  the  case  on 
behalf  of  the  said  society,  and  to  examine  and 
cross-examine  witnesses.  The  Summary  Juris- 
diction Act  of  1848  (11  &  12  Vict.  c.  43),  s.  12 
provides  that  every  complainant  or  informant 
shall  be  at  liberty  to  conduct  such  complaint  or 
information  respectively,  and  to  have  the  wit- 
nesses examined  and  cross-examined  by  counsel 

(a)  Beported  by  HBNRTLiieH,  Esq.,  Barristei^ai-Law. 


or  attorney  on  his  behalf,  which  words  appear 
to  us  to  qualify  the  earlier  clause  enabling  the 
informant  to  conduct  the  information.  This  is 
borne  out  by  the  marginal  note,  "  Parties  allowed 
to  plead  by  counsel  or  attorney,"  and  also  by  the 
clause  immediately  preceding  the  one  abo?e 
quoted,  which  provides  that,  "  The  party  against 
whom  such  information  is  laid  shall  be  permitted 
to  make  his  full  answer  and  defence  thereto,  and 
to  have  the  witnesses  examined  and  cross-examined 
by  counsel  or  attorney  on  his  behalf."  We  there- 
fore allowed  the  objection  raised  by  the  respon- 
dent's solicitor,  and  offered  the  appellant  an 
adjournment  of  the  case  to  enable  him  to  consnlt 
the  said  society,  but  which  he  declined  and  pre- 
ferred the  case  proceeding. 

4.  We  accordingly  heard  the  evidence  of  the 
owner  of  the  said  dog,  and  the  witnesses  called  bj 
the  appellant,  and  being  satisfied  that  the  beat- 
ing and  ill-treating  of  the  said  dog  was  not  proved, 
we  dismissed  the  said  information  and  complaint. 
No  witness  was  called  on  behalf  of  the  re- 
spondent. 

5.  The  appellant  and  the  said  society  being 
dissatisfied  with  our  refusal  to  allow  the  appellant 
to  conduct  the  said  case,  and  to  examine  and 
cross-examine  witnesses,  served  us  on  the  5th  Nov. 
1886  with  the  following  notice : 

In  the  matter  of  an  information  wherein  the  1l]ldB^ 
signed  Andrew  Dnnoan  was  the  informant  and  Bobeit 
Toms  defendant,  heard  before  and  determined  bv  yoa  it 
Tewkesbury,  on  the  29th  day  of  Oct.  1886,  I,  being 
aggrieved  by  your  refusal  to  allow  me  to  conduct  my  cue, 
or  to  cross-examine  witnesses  at  the  hearing  of  the  said 
information,  and  b^  the  determination  of  the  said  info^ 
mation  without  being  allowed  to  conduct  my  case  or  to 
examine  or  cross-examine  witnesses,  hereby  give  yoa 
notice,  pursuant  to  the  provisions  of  the  23ra  section  of 
the  Summary  Jurisdiction  Act  1879,  that  I  desire  to 
question  the  order  made  on  the  said  information,  on  the 
ground  that  your  refusal  to  allow  me  to  conduct  my  case 
or  to  examine  or  oross-examine  witnesses  at  the  said 
hearing  is  erroneous  in  point  of  law,  and  I  hereby  apply 
to  you  to  state  and  sign  a  special  case  setting  forth  the 
facts  of  the  case,  and  the  grounds  on  which  the  proceed- 
ings were  questioned  by  me  on  the  hearing  of  the  said 
information,  in  order  that  I  may  obtain  the  opinion  of 
the  Queen's  Bench  Division  of  the  High  Court  of  Jnstioe 
thereon. — Dated  this  4th  day  of  Not.  1886. 

Andbbw  Dxtkcak. 

And  on  the  same  day  the  appellant,  with  his 
solicitor,  appeared  before  us  in  support  of 
the  said  application,  whereupon  we  consented 
to  state  ana  sign  a  case  for  the  opinion  of  this 
honourable  court,  and  the  appellant  and  bis 
surety  (the  chairman  of-  the  said  society)  entered 
into  a  recognisance,  as  required  by  the  statute  in 
that  behalf,  and  we  have  therefore  stated  this  caEe 
for  the  opinion  of  the  court  thereon. 

6.  The  question  for  the  opinion  of  this  honour- 
able court  is,  whether  the  appellant  had  a 
right  to  appear  on  behalf  of  the  said  society,  and 
to  examine  and  cross-examine  witnesses  on  the 
hearing  of  the  said  information  and  complaint 

Sect.  14  provides  that,  if  the  defendant  do 
not  admit  the  truth  of  such  complaint  or  iafor- 
mation,  the  justices  shall  proceed  to  hear  the  pro- 
secutor or  complainant,  and  such  witnesses  as  he 
may  examine,  and  such  other  evidence  as  he  may 
adduce,  &c. 

Colam  (with  Waddy,  Q.C.)  for  the  appellant.— 
The  whole  law  on  the  subject  is  contained  in  two 
sections  of  the  Summary  Jurisdiction  Act  1848. 
By  sect.  12  the  prosecutor  can  conduct  his  case  by 
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counsel  or  attorney,  if  he  so  chooses;  and  by 
sect.  14  the  prosecutor,  who  is  the  informart  here, 
can  conduct  his  own  case.    [Stopped.] 

Maemorran  for  the  respondent. — In  criminal 
proceedings  the  prosecutor  nas  no  locus  standi^  the 
suit  being  that  of  the  Crown.  This  has  been  held 
in  many  cases  of  indictable  offences,  some  of 
which  are  mentioned  in  the  special  case,  and  the 
same  rule  applies  to  criminal  proceedings,  as 
distinguished  from  civil  proceedings,  before  magis- 
trates, unless  the  statute  alters  the  law  in  that 
respect.  Beading  sects.  12,  14,  and  15  together, 
the  construction  which  should  be  placed  upon 
them  is,  that  in  criminal  proceedings  a  prose- 
cutor can  only  be  heard  as  a  witness,  though  he 
has  a  right  to  employ  counsel  or  attorney  to 
conduct  the  prosecution.  In  Wehh  v.  Catchlove 
(50  J.  P.  795)  the  court  strongly  condemned  the 
practice  of  allowing  police  omcers  to  act  as 
advocates  in  courts. 

Lord  CoLEBiDGB,  O.J. — In  the  general  observa- 
tions made  in  Webb  v.  Catchlove  (50  J.  P.  795)  I 
should  entirely  concur.  I  agree  that  it  is  a  bad 
practice  for  a  policeman,  being  a  general  officer  of 
the  law,  and  one  who  ought  to  stand  indifferent 
between  the  parties,  to  appear  and  act  as  an  advo- 
cate in  courts  of  justice.  I  entirely  agree,  and  I 
entirely  concur  in  the  observations  made  in  that 
case  against  such  a  practice,  but  here  we  have  a 
different  case.  This  is  a/»se  stated  by  justices, 
under  20  &  21  Yict.  c.  42,  setting  oot  that,  in  an 
information  laid  against  the  respondent  by  the 
appellant,  the  justices  refused  to  allow  the  appel- 
lant to  examine  and  cross-examine  witnesses,  and 
the  question  is  whether  they  were  right  in  refus- 
ing him  leave  to  examine  and  cross-examine  wit- 
nesses in  the  face  of  the  plain  words  of  the  Act  of 
Parliament  which  says  that  they  "  shall "  pro- 
ceed to  hear  the  prosecutor,  &c,  1  think  they  are 
entirely  wrong.  Sect.  12  provides  that  "every 
complainant  or  informant  shall  be  at  liberty  to 
conduct  such  complaint  or  information  respec- 
tively, and  to  have  the  witnesses  examined  and 
cross-examined  by  counsel  or  attorney  on  his 
behalf."  This  means  that  they  shall  be  at  liberty, 
if  they  think  fit,  to  employ  a  counsel  or  soli- 
citor in  their  behalf;  not  that  they  must  do 
so.  Then  sect.  14  provides  that  "the  justices 
shall  proceed  to  hear  the  prosecutor  or  com- 
plainant and  such  witnesses  as  he  may  examine, 
and  such  other  evidence  as  he  may  adduce  in  sup- 
port of  his  information  or  complaint."  This  shows 
that  a  person  who  conducts  a  prosecution  may  go 
into  the  witness-box  himself  and  give  evidence. 
We  mast  answer  the  Question  raised  in  this  case 
in  the  affirmative,  ana  say  that  the  appellant  is 
entitled  to  appear  and  to  examine  and  cross- 
examine  witnesses  on  the  hearing  of  the  informa- 
tion. 

Smith,  J. — I  am  of  the  same  opinion. 

Judgment  for  appellant,  with  costs. 

Solicitor  for  the  appellant.  A,  Leslie,  for  ByUmd 
and  Waghome,  Cheltenham. 
Solicitor  for  the  respondent.  Sweeting. 
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Saturday,  June  18, 1887. 

(Before    Lord    Coleridge,    C.J.,    Denman,    J., 
Pollock,  B.,  Hawkins  and  Stephen,  JJ.) 

Reg.  v.  Coley.  (a) 

Criminal  law — Embezzlement  by  clerk  or  servant — 
Appointment  for  specific  purpose — Assistant  over' 
seer  not  authorised  to  coUect  or  receive  moneys — 
59  Geo.  3,  c.  12,  s.  7—24  ^  25  Vict.  c.  95, 
8.  68. 

Upon  an  indicttnent  under  24  ^  25  Vict.  c.  95, 
s.  ^,for  embezzlement  by  a  clerk  or  servant,  it  is 
necessary  to  prove  that  the  prisoner  was  appointed 
or  employed  to  collect  or  receive  m^ney  for  his 
employer. 

C.  having  been  nominated  by  the  inhabitants  of  a 
township  as  an  assistant  overseer,  and  the  nomi' 
nation  not  specifying  as  one  of  the  duties  he  was 
to  peffforw,  the  duty  of  collecting  or  receiving 
money : 

Held,  that,  inasmuch  as  under  59  Geo.  3,  c.  12,  s.  7, 
an  assistant  overseer  com  only  be  appointed  by 
justices  for  such  purposes  as  are  specified  in  the 
nomination,  C.  comd  not  be  convicted  of  em- 
bezzling rates  coUeeted  by  him  as  a  clerk  or 
servant  of  the  inhabitants  within  the  msaning  of 
24  ^  25  Vict.  c.  95,  s.  68. 

At  tho  Court  of  Quarter  Sessions  for  the  county  of 
Worcester,  held  at  the  County-hall,  Worcester, 
on  Monday,  the  4th  April  lb87,  one  Eli  Coley 
was  tried  for  embezzlement.  Two  indictments 
were  preferred  by  the  prosecution,  the  first  of 
which  charged  the  defendant  in  the  first  count 
with  feloniously  embezzling  hi.  18«.  8c?.  on  the  2nd 
July  1886,  the  moneys  of  the  inhabitants  of  the 
township  of  Hasbury,  the  prisoner  being  then 
employed  as  servant  to  the  inhabitants  of  tho 
township  of  Hasbury  aforesaid ;  the  second  count 
charged  a  similar  offence  with  respect  to  the  sum 
of  16«.  M.  embezzled  on  the  10th  Aug.  1886 ;  and 
the  third  count  a  further  similar  offence  with 
respect  to  the  sum  of  21.  3^.  4c2.  embezzled  on  the 
20th  Sept.  1886. 

The  prisoner  was  the  assistant  overseer  of  the 
township  of  Hasbury  aforesaid,  and,  in  order  to 
prove  his  appointment  as  such,  a  book  which 
purported  to  be  the  minute-book  of  the  meetings 
of  the  inhabitants  of  the  township  of  Hasbury 
was  produced.  The  minutes  as  to  the  meeting  at 
which  the  prisoner  was  elected  assistant  overseer 
were  in  the  prisoner's  handwriting.  On  another 
leaf  was  an  appointment,  which  the  justices'  clerk 
swore  he  had  written  as  such,  signed  by  two 
justices  (who  had  been  seen  to  sign  by  the  clerk), 
of  the  prisoner  as  assistant  overseer. 

The  book  was  in  the  prisoner's  possession  imme- 
diately before  his  arrest,  and  he  handed  it  to  a 
witness  who  demanded  from  him  all  books 
belonging  to  the  overseers. 

The  admission  of  this  beicflf  objected  to  on  the 
prisoner's  behalf,  the  Court  held  that  (1)  The  book 
came  from  the  proper  custody ;  and  (2)  without 
going  into  the  question  as  to  whether  the  whole 
of  the  contents  of  the  book  were  admissible  as 
evidence,  that  that  part  which  related  to  Coley's 
appointment  was  admissible ;  and  that  (3)  it  was 
a  sufficient  appointment  in  law,  under  the  Act  of 

(«)  Reported  by  R.  Cunningham  Glhh,  Esq.,  BarrUter*t-L»w. 
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59  Geo.  3,  c.  12,  s.  7,  of  the  prisoner  as  assistant 
overseer. 
The  appointment  was  as  follows : 

In  accordance  with  the  foregoing  notice  a  meeting 
was  dnly  held  in  the  Primitiye  Methodist  Chapel  sohool- 
room,  on  Thursday  eyeninfir,  the  80th  Jane  1881,  when  it 
was  proposed  and  seconded  that  Mr.  Kirtonbe  appointed 
assistant  oyerseer^  and  it  was  proposed  and  seconded 
that  Mr.  Eli  Coley  be  appointed  assistant  oyerseer. 
On  the  yotes  hemg  taken  the  chairman  declared  Eli  Coley 
was  duly  elected  by  a  majority  of  ten  yotes.  Mr.  Harris 
requested  a  poll,  but  the  chairman  decided  it  was  useless, 
as  the  number  beinf?  for  Mr.  Kirton'  fifty-four  and  the 
number  for  Mr.  Eli  Coley  sixty-four,  the  majority  was 
too  great. 

Also  it  was  proposed  and  seconded  that  the  salary  be 
ten  pounds  per  annum,  commencing  at  Lady-day,  the 
25th  day  of  March  1881,  as  usual  carried  unanimously. 
The  duties  of  the  assistant  oyerseer :  He  shall  duly 
correctly  prepare,  calculate,  and  complete  all  rates  and 
assessment  for  the  relief  of  the  poor  of  the  said  township 
of  Halsbury  which  shall  be  required  to  be  made  during 
the  continuance  of  his  office  as  assistant  oyerseer,  and 
shall  correctly  prepare,  balance,  and  make  up  twice  in 
each  year,  at  such  times  as  he  may  be  required  in  that 
behalf,  all  and  eyery  the  books  and  accounts  of  the  oyer- 
seers  of  the  poor  to  pass  and  yerify  their  accounts  for 
the  said  township^  before  the  district  auditor  for  the  time 
being  to  be  appointed  for  that  purpose,  and  prepare  all 
receipts,  notices,  and  other  writmg  as  may  be  required 
during  his  said  office. 

Thohas  Mobs,  Chairman. 
WiLLiAK  Shxtksb,  \r\^^^^^ 
John  Lanqfobd,    jOyerseers. 

It  was  contended  that  nnder  this  appointment 
the  prisoner  was  not  a  clerk  or  servant  within  the 
statnte.  (a) 

The  Court  held  that  he  was. 

"With  other  evidence  in  proof  of  the  prisoner's 
duties  as  assistant  overseer  as  to  moneys  received 
by  him  from  the  ratepayers,  a  copy  of  the  Poor 
Law  Board's  General  Order  for  Accounts,  dated 
the  14th  Jan.  1867,  printed  by  the  Queen's 
printers,  was  tendered  in  evidence. 

There  was  no  evidence  that  this  order  had  ever 
been  brought  to  the  prisoner's  knowledge. 

The  copy  was  the  one  sent  by  the  Poor  Law 
Board  to  the  Stourbridge  Union  in  which  the 
township  of  Hasbury  is  included. 

It  was  not  signed  by  anyone ;  but,  at  the  end 
were  the  lithographed  signatures  of  Gathorne 
Hardy,  President,  S.  H.  Walpole,  B.  Disraeli, 
ftalp£  A.  Earle,  Secretary. 

It  was  contended  that  the  copy  order  was  not 
so  authenticated  as  to  be  admissible  in  evidence. 
The  Court  held  it  to  be  admissible. 

It  was  proved  that  the  prisoner  received  the 
three  sums  of  bh  188.  8<£.,  16^.  3(2.,  and  2L  3a.  4d, 
from  different  ratepayers  and  gave  them  the  proper 
receipts  for  the  same,  and  did  not  include  any  of 
the  sums  in  his  collecting  and  deposit  book,  but 
returned  them  to  the  auoitor  in  his  unpaid  rates 
statement. 

It  was  submitted  on  the  prisoner's  behalf  that 
this  did  not  amount  to  embezzlement.    The  Court 

(a)  i.e.,  24  &  25  Vict.  c.  95,  s.  68,  which  enacts  that : 
Whosoever,  being  a  clerk  or  seryant,  or  being  employed 
for  the  purpose  or  in  the  capacity  of  a  clerk  or  servant, 
shall  fraudnlently  embezzle  any  chattel,  money,  or 
valnable  security,  which  shall  be  delivered  to  or  received 
or  taken  into  possession  by  him  for  or  in  the  name  or 
on  the  account  of  his  master  or  employer,  or  any  part 
thereof,  shall  be  deemed  to  have  f elomously  stolen  the 
same  from  his  master  or  employer,  although  such  chattel, 
money,  or  security  was  not  received  into  the  possession 
of  such  master  or  employer  otherwise  than  by  the  actual 
possession  of  his  clerk,  seryant,  or  other  person  so 
employed. 


held  that  it  did ;  and  left  the  following  qaestioDs 
to  the  jury :  (1)  Was  the  prisoner  dnly  appointed 
assistant  overseer  P  Answer,  Yes.  (2)  Bid  he 
receive  the  three  sums  of  57. 188.  8cl.,  16<.  3<2.,  and 
21,  3«.  4d.  as  such  assistant  overseer  P  Answer, 
Yes.  (3)  Was  it  his  duty  as  such  assistant  ove^ 
seer  to  include  the  said  sums  in  his  collecting  and 
deposit  book  P  Answer,  Yes.  (4)  Did  he  include 
them  in  his  collecting  and  deposit  book  as  paid 
rates?  Answer,  No.  (5)  Did  he  fraudulently 
include  them  in  his  unpaid  rates  statemeot? 
Answer,  Yes. 

The  jury  found  the  prisoner  guilty  on  the  first 
indictment  and  he  was  adjudged  to  be  imprisoned 
with  hard  labour  for  twelve  calendar  months. 

No  evidence  was  offered  upon  the  second  indict- 
ment. 

The  following  were  the  questions  of  law  reserved 
for  the  opinion  of  the  court,  namely :  (1)  Was  the 
evidence  adduced  on  behalf  of  the  prosecation 
admissible  to  prove  the  prisoner's  appointmait, 
and  was  it  in  law  sufficient  for  the  purpose?  (2) 
Was  the  prisoner,  having  regard  to  the  terms  of 
his  appomtment,  a  clerk  or  servant  within  the 
meamng  of  the  statute  ?  (3)  Was  the  copy  of  the 
Poor  Law  Board's  Greneral  Order  for  Ao(M>unts 
admissible  in  evidence  ?  (4)  Did  the  receipt  of 
the  moneys  by  the  prisoner  and  his  failure  to 
enter  them  in  nis  collectiug  and  deposit  book  as 
paid  rates,  and  his  entering  them  in  the  unpaid 
rates  statement,  constitute  embezzlement  ? 

If  the  court  should  be  of  opinion  that  any 
of  the  above  questions  should  oe  answered  in 
the  negative,  the  judgment  given  on  the  indict- 
ment was  to  be  avoided ;  if  not,  it  was  to  be 
affirmed. 

Amphlett,  for  the  prisoner,  admitted  that  the 
objection  to  the  admissibility  in  evidence  of  the 
Order  of  the  Poor  Law  Board  could  not  be 
sustained,  inasmuch  as  it  was  made  admissible 
under  31  &  32  Vict.  c.  37,  s.  2  (2),  by  reason  of  its 
purporting  to  be  printed  by  the  Queen's  printers. 
Witn  regard  to  the  question  whether  the  prisoner 
was  a  clerk  or  servant  within  the  meaning  of  59 
Geo.  3,  c.  12,  s.  7,  he  submitted  that  under  that 
section  the  justices  have  only  power  to  appoint 
an  assistant  overseer  for  the  purposes  for  which 
he  is  nominated  by  the  inhabitants  in  vestry;  and 
that  here  the  prisoner  had  only  been  nominated 
for  the  purposes  specified  in  the  nomination  set 
out  in  the  case.  The  justices  could  not,  there- 
fore, appoint  the  prisoner  to  perform  any  other 
duties ;  and  it  not  having  been  proved  that  he 
was  appointed  for  the  purpose  of  collecting  or 
receiving  money,  he  could  not  be  convicted  of 
embezzlement  as  a  clerk  or  servant  of  the  inhabi- 
tants within  the  meaning  of  24  &  25  Yict.  c  95^ 
s.  68. 

Cransioun,  on  behalf  of  the  prosecution,  sub- 
mitted that  the  fact  of^the  prisoner  having 
collected  the  rates  was  sufficient  evidence  of  his 
having  been  duly  appointed.  That  his  duty  was 
to  correctly  make  up  and  balance  the  books  and 
accounts,  and  if  the  fact  of  his  having  collected 
money  and  failed  to  enter  it  in  the  books  yna 
proved,  that  was  sufficient  evidence  of  his  bdng 
a  clerk  or  servant  within  the  meaning  of  the  Act. 
The  prisoner  had  represented  himself  as  haying 
authority  to  receive  the  monev,  and  had  received 
it  a.s  assistant  overseer,  and  whether  or  not  he  had 
authority  to  receive  it  was  immateriaL 
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Lord  Coleridge,  C.J. — I  am  of  opinion  that  this 
conviction  mnst  be  reversed,  on  the  groand  that 
the  second  question  mnst  be  answered  in  the 
negative,  in  which  case,  according  to  the  reserva- 
tion of  the  learned  chairman,  the  judgment  given 
on  the  indictment  is  to  be  avoidea. 

DxNMAN,  J. — I  am  of  opinion  that  the  second 
question  asked  by  the  case  can  only  be  answered 
in  one  way,  and  that  is  in  the  negative.  The 
conviction  must  therefore  be  quashed. 

Pollock,  B.— I  am  of  the  same  opinion  ;  and  I 
think  that  it  is  important  to  notice  the  mode  in 
which  the  second  question  was  put  to  the  jury, 
for  it  asked  them  wnether«  having  regard  to  the 
terms  of  the  appointment,  the  prisoner  was  a  clerk 
or  servant  witnin  the  meaning  of  the  statute,  and 
not  merely  whether  the  prisoner  was  guilty  of 
embezzlement.  Obviously,  what  the  learned  chair- 
man had  in  his  mind  was  whether  this  man  had 
that  office  cast  upon  him  by  reason  of  the  Order 
of  the  Poor  Law  Board.  Being  of  opinion  that 
the  terms  of  the  appointment  were  limited  by 
the  terms  of  the  nomination,  I  am  of  opinion  that 
the  second  question  must  be  answered  in  the 
negative,  ana  that  therefore  the  conviction  must 
be  quashed. 

HAWKDfs,  J. — I  am  of  the  same  opinion. 

Stephen,  J. — I  am  of  the  same  opinion,  and  as 

there  does  not  seem  to  be  any  count  in  the  indict* 

ment  as  to  false  accounting,  that  the  conviction 

mast  be  quashed.  n      »  a*  t  ^ 

^  ConvtcHan  quashed. 

Solicitor  for  the  prosecution,  T,  WaU,  Stour- 
bridge. 

Solicitors  for  the  prisoner,  Stokes  and  Hooper, 
Dudley. 


Saturday,  June  18, 1887. 

(Before    Lord    Goiebidgb,    G.J.,    Denman,    J., 
Pollock,  B.,  Hawkins  and  Stephen,  JJ.) 

Reg.  t;.  Wtnn.  (a) 

Criminal  law — Larceny  by  bailee — Fraudtdent 
conversion — Evidence  of  intent — Pledging  of 
uxUches  deposited  toith  bailee  for  repavr — 24s  if 
25  Vict,  c.  26,  s.  3. 

Frieoner,  a  travelling  waichmaJcer,  on  two  separaie 
occasions  received  from  different  persons  watches 
which  he  was  to  repair.  One  of  the  waiches  was 
pledged  by  the  prisoner  in  Nov.  1886,  a/nd  the 
other  ^  before  CMristmas  in  that  year.  Upon 
pledging  the  first  watch  the  prisoner  stated  that 
M  onlywantedthemoney  for  which  he  pledged  it 
temporarily.  And  upon  pledging  the  second  watch, 
he  requested  the  person  with  whom  he  pledged  it  not 
topa/rtwUh  it,  as  it  was  not  his  property.  Upon 
an  indictment  under  2As  8f2h  Vict,  c.  26,  s.  3  for 
the  fraudulent  conversion  of  the  watches  by  the 
prisoner  while  a  bailee  thereof: 

Held,  thcU  there  was  some  evidence  of  a  fraudulent 
conversion,  i.e.,  an  intention  on  the  part  of  tlie 
prieoner  to  deprive  the  jMrosecutors  permanently  of 
their  property,  there  beina  no  eviiaence  thai  a/ny 
effort  haa  been  made  by  the  prisoner  to  redeem  tha 
watches ;  and  lie  never  having  shown  a/ny  inten- 
turn  beyond  the  statements  referred  to,  of  so 
doing. 

Case  stated  by  Field,  J.,  at  Lowes,  as  follows : — 
(a)  Beportsd  Ij  B.  Ouksihohax  Qtra,  Esq,,  BurrtBter-ai-Law.     i 


At  the  spring  assizes  for  Assize  Gounty  Ko.  10, 
John  Wynn  was  charged  upon  an  indictment  with 
larceny  of  a  watch  of  the  goods  and  chattels  of 
Alfred  King,  and  upon  a  second  indictment  with 
larcenv  of  another  watch  of  the  goods  and 
chattels  of  George  Jenner.  John  Wynn  was  a 
travelling  watchmaker,  who  periodically  but  at 
no  fixed  time  went  his  rounds,  and  r6:>eived  into 
his  possession  watches  of  customers  for  repair 
and  cleaning.  In  J^ov.  1886  the  prosecutor 
Alfred  Kin^  delivered  his  watch  to  prisoner  to 
alter  the  sprmg,  the  prisoner  promising  that  the 
prosecutor  should  have  it  back  next  time  he  came 
that  round.  The  value  of  the  watch  is  21.  In  the 
same  month  the  prisoner  pledged  the  watch  at 
East  Grinstead  with  Frederic  Gharles  Brown,  the 
landlord  of  an  inn  there,  for  25^.,  as  he  wanted 
money,  telling  Brown  at  the  time  that  he  only 
wanted  the  money  temporarily.  In  April  1887 
the  prisoner  was  arrested.  In  the  otner  case 
the  prosecutor  George  Jenner,  of  Washington  in 
Sussex,  in  July  or  August  in  like  manner  deli- 
vered his  watch  to  be  cleaned  by  the  prisoner, 
who  before  Ghristmas  pledged  it  with  George 
Spencer  Payne,  a  commission  agent  of  East 
Grinstead,  asking  him  not  to  part  with  it,  as  it 
was  not  his  property.  The  watch  is  worth  31.  and 
was  afterwards  disposed  of  by  Payne. 

I  asked  counsel  for  the  Grown  whether  he  had 
any  evidence  to  show  that  the  prisoner  had  at  the 
time  he  pledged  the  watch  the  intention  of 
appropriatmg  it  to  his  own  use,  but  the  answer 
was  in  the  negative.  I  directed  the  jury  that 
the  prisoner  was  a  bailee  of  the  watch  within  the 
meaning  of  the  statute  24  &  25  Yict.  c.  96,  s.  3, 
and  that  the  question  for  them  was  whether  the 
prisoner  had  fraudulently  taken  or  converted  the 
watches  to  his  own  use  within  the  meaning  of  the 
said  statute. 

The  jury  found  a  verdict  of  guilty  upon  both 
indictments.  The  prisoner  was  not  defended  by 
counsel,  but  I  entertain  some  doubt  whether, 
inasmuch  as  the  act  of  conversion  merely 
amounted  to  a  pledge,  there  was  reasonable  evi- 
dence of  a  fraudulent  conversion,  i.e.,  an  inten- 
tion on  the  part  of  the  prisoner  to  deprive  the 
prosecutors  permanently  of  their  propertv,  the 
effect  of  the  pledge  being,  as  I  thought,  in  law  to 
create  a  special  property  in  the  pledgee  leaving  a 
general  property  in  the  prosecutors.  I  postponed 
judgment,  and  the  prisoner  remains  in  prison 
untu  this  case  shall  have  been  heard. 

If  this  honourable  court  is  of  opinion  that  there 
is  such  reasonable  evidence  the  conviction  is  to  be 
affirmed,  and  judgment  to  be  passed  upon  the 
prisoner ;  if  not  such  evidence,  the  conviction  to 
oe  quashed. 

No  one  appeared  against  or  in  support  of  the 
conviction. 

Lord  GoLEBiDGE,  G.J. — I  am  of  opinion  that  in 
this  case  the  conviction  should  be  affirmed.  It  is 
the  case  of  a  man  who  has  on  two  separate 
occasions  within  the  space  of  two  months  had 
two  watches  delivered  to  him  under  substantially 
similar  circumstances  by  two  different  persons. 
Now,  the  possession  of  the  watches  was  no  doubt 
in  the  first  instance  obtained  in  a  perfectly  lenfal 
manner,  the  watches  being  in  each  case  delivered 
to  him  for  the  execution  of  repairs,  and  the 
pledging  of  the  watches  in  neither  case  taking 
place  immediately.    My  brother  Field  told  the 
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jury  that  the  prisoner  was  a  bailee  of  the  watches, 
and  the  question  is,  whether  the  case  was  within 
the  statute.  The  jury  found  that  the  prisoner  had 
on  both  occasions  fraudulently  taken  or  converted 
the  watches  to  his  own  use,  and  found  a  verdict 
of  guilty  on  both  charges.  A  doubt  occurred  to 
my  learned  brother  whether  there  was  reasonable 
evidence  that  the  taking  or  conversion  was  frau- 
dulent. Now,  if  the  taking  or  conversion  was 
fraudulent,  the  case  is  clearly  within  the  words 
of  the  statute ;  but,  if  it  was  not  fraudulent,  and 
the  watches  were  pledged  with  an  honest  inten- 
tion of  redeeming  them,  it  would  be  a  different 
case.  That,  however,  is  not  this  case,  for  the  jury 
have  found  that  at  the  time  the  watches  were 
pledged  the  prisoner  did  so  with  the  intention 
of  converting  them  to  his  own  use ;  and  the  only 
question  which  we  have  to  decide  is,  whether 
tnere  was  any  evidence  to  support  such  finding. 
It  seems  to  me  that  the  very  circumstance  of 
there  being  two  cases,  and  of  the  second  case 
being  separated  from  the  other  by  an  interval  of 
only  two  months,  was  evidence  that  the  man  was 
doing  what  was  fraudulent.  There  might  have 
been  circumstances  which  would  have  tended  to 
negative  a  fraudulent  intention,  but  there  was  no 
such  evidence ;  and  I  am  therefore  of  opinion  that 
there  was  some  evidence  of  a  fraudulent  taking 
or  conversion,  and  that  the  conviction  must, 
therefore,  be  aflBrmed. 

Denman,  J. — The  only  circumstance  that  in  my 
mind  could  have  raised  any  doubt  in  the  mind 
of  the  jury  was  that,  at  the  time  the  prisoner 
pledged  the  first  watch,  he  told  the  person  with 
whom  he  pledged  it  that  he  only  wanted  the 
money  temporarily ;  and  that,  when  he  pledged 
the  other  watch,  he  asked  the  person  with  whom 
he  pledged  it  not  to  part  with  it,  as  it  was  not 
his  property.  As  against  the  latter  statement, 
however,  which  is  the  stronger  statement  in 
favour  of  the  prisoner,  is  the  fact  that  he  never 
did  go  near  the  place  again,  and  that  the  watch 
was  ultimately  disposed  of  by  the  person  with 
whom  it  was  pledged.  Talnng  it  altogether, 
therefore,  I  think  that  there  was  evidence  of  a 
fraudulent  conversion  of  the  watches  by  the 
prisoner,  and,  that  being  so,  I  am  of  opinion  that 
the  conviction  must  be  sustained. 

Pollock,  B. — I  agree  that  the  point  on  which 
my  brother  Field  appears  to  have  had  a  doubt  is 
one  which  often  arises.  The  question  for  us  is, 
whether  the  jury,  having  found  that  there  was 
an  intention  to  deprive  the  owners  of  the  watches 
of  their  property,  there  was  any  evidence  by  which 
such  finding  could  be  established.  Now,  this  is 
a  modern  enactment,  and  it  is  that,  whosoever, 
being  a  bailee  of  any  chattel,  money,  or  valuable 
security,  shall  fraudulently  take  or  convert  the 
same  to  his  own  use,  shall  be  guilty  of  larceny. 
The  word  "  convert "  is  well  known  to  lawyers, 
and  it  means  that,  where  any  man  who  is 
intrusted  with  goods  of  another  puts  them  into 
the  hands  of  a  third  person  contrary  to  his 
orders,  he  converts  them.  That  was  decided  in 
8yed8  V.  ifcM/  (^  T-  ^'  260)  and  Wilhraham  v. 
8nov)  (2  Saund.  Rep.  102).  Of  course,  that 
in  itself  would  not  be  sufficient  in  this  case, 
because  the  Legislature  have  added  the  word 
'*  fraudulently ; "  and  the  question  is,  then,  did 
the  prisoner  part  with  the  watches  intending  to 
take  them  back  again,  or  did  he  part  with  them 


fraudulently  with  the  intention  of  getting  tbem 
out  of  his  hands,  and  depriving  the  owners  of 
them  altogether  P  Under  the  circumstances,  the 
jury  having  thought  that  he  did  fraudulentlj 
part  with  them,  I  tnink  that  the  conviction  ins 
right. 

Hawkins,  J. — T  am  of  the  same  opinion.  There 
was  clearly  a  conversion,  and  the  question  is, 
was  there  a  fraudulent  conversion  ?  I  think  there 
was  abundant  evidence  that  there  was  an  inten- 
tion on  the  part  of  the  prisoner  to  part  with  the 
watches,  and  to  derive  the  benefit  himself  of  their 
conversion.  The  circumstances  under  which  the 
watches  were  converted  were  that,  in  November, 
the  first  watch  was  intrusted  to  him,  and  in  the 
same  month  he  pledged  it  with  Brown  for  25«, 
as  he  wanted  money,  telling  him  that  he  only 
wanted  the  money  temporarily  ;  but,  in  con- 
tradiction of  that  assertion  of  his,  he  remained 
until  April  without  doing  anything  to  redeem  the 
watch,  or  to  restore  it  to  its  owner.  The  question 
is  not  whether  that  estopped  him  from  showing 
that  he  had  no  fraudulent  intention  at  the  time 
he  pledged  it,  but  whether  there  was  any  evi- 
dence justifying  the  jury  in  finding  that  there 
was  a  fraudulent  intention.  In  my  opinion, 
there  was  such  evidence,  and  the  conviction  must 
therefore  be  affirmed. 

Stephen,  J. — I  am  of  the  same  opinion.  But 
for  the  statute  the  fact  that  there  was  no  fraa- 
dulent  intention  on  the  part  of  the  prisoner  when 
pledging  the  watches  would  not  have  afforded  him 
any  protection.  Under  the  statute,  however,  there 
must  now  be  a  fraudulent  intention.  Now,  frandn- 
lent  involves  a  fraudulent  conversion ;  a  conver- 
sion, that  is,  with  no  claim  of  right,  and  a  conve^ 
sion  with  the  intention  permanently  to  deprive  the 
owner  of  his  property.  The  question  is,  whether 
there  was  here  reasonable  evidence  of  such  a 
fraudulent  conversion ;  that  is,  was  the  pledging 
a  real  hond  fide  pledging  with  the  intention  of 
merely  obtaining  money  temporarily,  or  with  the 
intention  of  taking  the  pledge  out  of  the  power 
of  the  owner  ?  I  agree  with  the  observations  of 
my  brother  Hawkins  as  to  that ;  and  it  is  there- 
fore unnecessary  for  me  to  say  more  than  that 
the  conviction  must  be  affirmed. 

Gonmction  offirmeL 


Saturday,  June  18, 1887. 

(Befoi'e  Lord  Coleridge,  C.J.,  Denm^k,  J.,  Pollxi, 
B.,  Hawkins  and  Stephen,  JJ.) 

Beg.  v.  Lloyd,  (a) 

Criminal  la/uo — Perjury — Court  of  competent  atrfio- 
rity  —  Examination  in  bankruptcy  —  Witnett 
examined  in  absence  of  registrar — 46  Sf  47  Ftrf* 
c.  52,  8.  27  (3). 

An  examination  of  a  witness  under  sub-sed.  3  of 
sect  27  of  the  Bankruptcy  ActlSBS  by  tht*  owtfi, 
or  by  a  registrar  in  pursuance  of  sect.  99  o/  ^ 
Act  (6),  cannot  be  proceeded  with  xn  the  ahsence  o/ 
the  judge  or  the  registrar,  as  the  case  way  6e- 

(a)  Beported  by  B.  OuinfraoHAH  Gliih,  Esq.,  Buri8tar«(>L«v. 

(6)  Bv  sab-aeot.  3  of  sect.  27  of  the  Bankmptoy  A«i 
1888  (46  &  47  Yiot.  o.  52),  The  court  may  examine  on 
oath,  either  by  word  of  mouth  or  by^  written  interrog*' 
tories,  any  person  so  brought  before  it  («.6.,  bj  aunnMO' 
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When,  iherefore,  a  vntness  is  sworn  before  the 
eowrt,  hut  exa/mined  in  a  separate  room^  it  is  not 
a  mjicient  compliance  with  sub-sect.  3  of  sect  27 
that  the  judge  or  registrar  may  he  ready  and 
icHling  to  come  info  the  examination  when 
requeHed;  and  false  evidence  given  upon  an 
examination  when  the  authority  competent  to 
hold  the  examinatiom  is  absent  is  not  perjury. 

Case  stated  by  Day,  J.  as  follows : — 

The  prisoner  was  tried  before  me  at  the  last 
Liverpool  assizes  oa  the  21st  May  1887  upon  an 
indictment  charging  him  with  wilial  and  corrupt 
perjury  alleged  to  have  been  committed  by  him 
in  the  course  of  his  examination  as  a  witness  in 
the  case  of  the  bankruptcy  of  one  Henry  Fleet- 
wood Lloyd,  under  sect.  27  of  the  Bankruptcy 
Act  1883,  and  a  copy  of  the  said  indictment  is 
annexed  to  this  case.  Upon  the  said  trial  evi- 
dence was  given  on  the  part  of  the  prosecution 
that  the  prisoner  was  duly  summoned  under 
sect.  27  of  the  Bankruptcy  Act  1883  for  exam  ination 
at  the  Court-house,  Government-buildings,  Vic- 
toria-street, in  the  city  of  Liverpool,  on  the  1st 
April  1887,  and  in  pursuance  of  such  summons  he 
attended  before  Mr.  Begistrar  Bellringer,  one  of 
the  registrars  of  the  Liverpool  County  Court  then 
sitting  in  the  said  bankruptcy  court,  and  havinc: 
jorisdiction  in  the  matter  of  the  said  examination, 
and  was  duly  sworn  that  the  evidence  he  should 
give  in  his  examination  should  be  the  truth,  the 
whole  truth,  and  nothing  but  the  truth,  and  at 
the  same  time  Edwin  Dillon  James,  a  duly 
appointed  shorthand  writer  of  the  court,  made  a 
declaration  before  the  said  Mr.  Begistrar  Bell- 
ringer  that  he  would  duly  take  and  subscribe  the 
evidence  of  the  prisoner.  It  was  also  proved 
that  after  the  prisoner  had  been  so  sworn,  and  the 
shorthand  writer  had  made  such  declaration  before 
the  registrar,  they  retired  from  the  court  in  which 
the  said  registrar  was  sitting  to  a  room  at  the 
other  end  of  the  passage  in  Government-buildings, 
which  room  is  called  the  witness  examination- 
room,  while  Mr.  Begistrar  Bellringer  remained  in 
the  said  court  transacting  other  business ;  but  it 
was  also  proved  that  the  said  Mr.  Begistrar 
Bellringer  was  ready  and  willing  to  come  into  the 
said  witness  examination-room  when  requested  so 
to  do.  The  prisoner  was  exaniined  by  the  solicitor 
to  the  official  receiver  in  the  presence  of  his  own 
solicitor.  The  said  Mr.  Begistrar  Bellringer  was 
not  present  in  che  witnesses  examination-room, 
or  within  hearing,  at  the  time  when  the  answers 
were  given  by  the  prisoner  upon  which  the  per- 
jury was  assigned  in  the  said  indictment.  The 
file  of  proceedings  which  was  produced  at  the 
trial  may  be  referred  to  by  the  court. 

Evidence  was  also  given  of  the  materiality  and 
the   falsehood    of    the   answers    given    by    the 

under  snb-sect.  1),  oonoemlng  the  debtor,  his  dealings 
orproperty. 

By  sect.  99  of  the  Act :  (1)  The  registrars  in  bank- 
roptcy  of  the  High  Court,  and  the  registrars  of  a 
Omnty  Court  having  jurisdiction  in  banlmiptcy,  shall 
have  the  powers,  and  jurisdiction  in  this  section  men- 
tioned, and  any  order  made  or  act  done  by^  such  regis- 
tnur  in  the  exercise  of  the  said  powers  and  jurisdiction, 
shall  be  deemed  the  order  or  act  of  the  court. 

(2)  Subject  to  general  rules  limiting  the  powers  con- 
ferred by  this  section,  a  registrar  shall  nave  power 
...  ^)  to  summon  and  examine  any  person  known  or 
suspected  to  have  in  his  possession  effects  of  the  debtor, 
or  to  be  indebted  to  him,  or  capable  of  giving  informa- 
tiom  reepeotiiig  the  debtor,  his  aealijogs,  or  property. 


prisoner  on  his  said  examination.  At  the  close 
of  the  case  for  the  prosecution  counsel  for  the 
prisoner  contended  that  the  case  for  the  prosecu- 
tion had  shown  that  the  answers  given  by  the 
prisoner  on  his  examination,  and  upon  which  per- 
jury was  assigned,  were  given  in  the  absence  of 
the  registrar  from  the  room  in  which  the  said 
examination  was  conducted,  and  that  the  alleged 
perjury  was  not  before  a  court  properly  consti- 
stituted,  or  of  competent  jurisdiction. 

I  directed  the  jury  that  the  said  examination, 
and  the  evidence  of  the  prisoner,  were  taken 
before  a  court  properly  constituted  and  of  com- 
petent jurisdiction,  but  intimated  that  I  would 
state  a  case  for  the  opinion  of  the  Court  of  Crown 
Cases  Beserved. 

The  jury  convicted  the  prisoner,  and  he  was 
released  on  bail  pending  the  decision  of  tho  said 
point  reserved. 

The  question  for  the  said  Court  of  Crown  Cases 
Beserved  is:  Whether  the  said  indictment  is 
supported  by  evidence,  having  regard  only  to 
the  fact  that,  although  the  oath  was  properly 
administered  before  a  competent  court,  the 
reeristrar  was  to  the  extent  and  under  the  circum- 
stances  above  detailed  absent  when  the  particular 
questions  were  answered  on  which  answers  the 
perjury  is  assigned. 

Macconnell  (with  him  F.  Smith)  for  the  prisoner. 
— Sect.  27  of  the  Bankruptcy  Act  1883  enacts 
that  the  court  may  examine  on  oath,  either  by 
word  of  mouth  or  interrogatories,  any  person 
brought  before  it  concerning  tho  debtor,  his  deal- 
ings or  property.  Therefore  the  functions  of  the 
court  before  whom  the  prisoner  was  examined 
were  judicial  and  not  merely  ministerial ;  and  the 
court  could  not  be  formed  in  the  absenco  of  the 
person  properly  qualified  to  take  evidence  on  oath. 
The  fact  that  the  examination  must  be  on  oath 
showed  that  there  must  be  a  presiding  authority 
who  should  decide  what  questions  might  be  put, 
and  what  questions  were  to  be  answered.  Furtner, 
rule  88  of  the  Bankruptcy  Bules  of  1886(a) 
enables  the  registrar  to  report  a  refusal  to  answer 
to  the  judge,  in  which  case  the  report  is  to  be 
made  m  Form  No.  35,  according  to  which  the 
re&ristrar  is  to  state  that  the  question  was  put  at 
an  examination  "  held  before  me."  The  examina- 
tion was  therefore  required  to  be  held  before  the 
registrar ;  and  an  examination  held  in  a  separate 
room  out  of  hearing  of  the  registrar  is  not  an 
examination  properly  conducted  and  taken  before 
a  properly  constituted  court.  The  registrar  by- 
rule  8o  is  to  allow  questions  to  be  put,  and  his 
presence  in  order  to  sanction  the  questions  is 
necessary.  [Lord  Colebidge,  C.J.  —  Does  not 
rule  66  (fi)  show  the  only  way  in  which  an  exami- 

(a)  Bule  88  of  the  Bankruptcy  Bules  of  1886  provides 
that :  (1)  If  a  debtor  or  witness  examined^  before  a 
registrar  refuses  to  answer  to  the  satisfaction  of  the 
registrar  any  ouestion  which  he  may  allow  to  be  put, 
the  registrar  shall  report  such  refusal  in  a  summary 
way  to  the  judge,  and,  upon  such  report  being  made,  the 
debtor  or  witness  in  default  shall  be  in  the  same  posi- 
tion and  be  dealt  with  in  the  same  manner  as  if  he  had 
made  default  in  answering  before  the  judg^. 

(h)  By  rule  66,  the  court  may,  in  any  matter  where  it 
shall  appear  necessary  for  the  purposes  of  justice,  make 
an  order  for  the  examination  upon  oath  before  the  court 
or  any  officer  of  the  court,  or  any  other  person,  and  at 
any  place,  of  any  witness  or  person,  and  may  empower 
an^  party  to  any  such  matter  to  give  such  deposition  in 
evidence  therein  on  such  terms,  u  any,  as  the  court  may 
direct. 
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nation  can  be  held  elsewhere  than  before  the  court 
or  the  registrar?]  Yes;  and  the  shorthand 
writer  is  expressly  excepted  by  rule  67  from  being 
appointed  to  act  as  a  deputy.  Here  an  astute 
solicitor  was  examining  the  witness  without  the 
presence  of  any  restraining:  judicial  authority, 
which  might  easily  lead  to  his  being  entrapped 
into  contradicting  himself,  without  his  being 
afforded  any  opportunity  for  explanation.  [He 
was  here  stopped  by  the  Gourt.] 

Mulholland  in  support  of  the  conviction.  The 
corporal  presence  of  the  registrar,  and  whether 
he  IS  to  give  his  mind  to  each  Question  that  is 
asked,  is  not  the  question  here.  The  question  is 
whether  the  prisoner  committed  perjury  or  not. 
[Lord  Coleridge,  G.J. — But  whether  the  prisoner 
committed  perjury  depends  upon  the  nature  of 
the  proceedings  in  which  the  alleged  false  state- 
ment was  made.  A  false  oath  is  not  perjury 
unless  it  is  made  before  a  judicial  authority.] 
The  practice  adopted  here  was  one  which  Bacon, 
Y.G.,  in  the  case  of  Be  Sir  John  Moore  Mining 
Company  (W,  N.  1878,  p.  87),  said  was  the  every- 
day practice  before  the  registrars  in  bankniptcy. 
[Stephen,  J. — All  the  length  that  statement 
appears  to  go  is,  that  in  such  examinations  it  was 
an  every-day  practice  for  notes  to  be  taken  by 
shorthand  writers.]  The  registrar  in  taking  this 
examination  was  not  performing  a  judicial  func- 
tion at  all,  and  therefore  the  case  was  analogous 
to  that  of  the  swearing  of  affidavits  in  proceed- 
ings in  the  High  Gourt.  [Pollock,  B. — The 
answer  to  that  is,  that  the  taking  of  an  affidavit 
is  the  appointed  mode  in  which  evidence  which  is 
afterwards  to  be  read  in  court  is  to  be  taken.] 
The  point  was  discussed  in  Caudle  v.  Seymour 
(1  Q.  B.  889),  with  regard  to  informations  on  oath 
before  justices,  and  Fatteson,  J.  said :  "  Deposi- 
tions of  this  kind  are  not  like  affidavits  nere, 
which  are  made  to  be  used,  or  not,  by  a  party  in 
a  cause  as  he  sees  fit."  Here  the  examinations 
need  not  be  acted  on.  [Lord  Goleridge,  G.J. — 
How  do  you  get  over  rules  66  and  88?]  The 
registrar  is  invested  with  power  to  take  the 
examination  by  sect.  99,  and  is  not  allowed  to 
make  an  order  on  it.  He  is  to  report  to  the  judge ; 
therefore  he  is  not  exercising  a  judicial  function. 
The  allegation  in  the  indictment  that  the  exami- 
nation was  before  the  registrar  may  be  treated  as 
immaterial,  unless  the  registrar    must  be  cor- 

? orally  present  at  the  examination.  In  Stephen's 
)igest  of  the  Griminal  Law,  p.  82,  perjury  is 
denned  as  "an  assertion  upon  an  oath  duly 
administered  in  a  judicial  proceeding,  before  a 
competent  court."  [Stephen,  J. — ^Yes,  but  the 
whole  question  here  is,  whether  this  examination 
was  before  and  not  behind  the  back  of  a  com- 
petent court.] 

Lord  Goleridge,  G.J. — It  appears  to  me  that 
this  case  is  clear.  It  is  a  case  in  which  perjury 
is  assigned  under  these  circumstances :  A  man  is 
brought  up  for  examination  in  certain  bankruptcy 
proceedings  in  the  Liverpool  Gounty  Gourt.  In 
such  proceedings  the  registrar  has  jurisdiction 
to  hear  evidence,  and  to  administer  the  oath  upon 
which  the  evidence  is  taken.  Now  here  the  oath 
is  admitted  to  have  been  taken  and  administered 
properly,  and  thereupon  the  examination  pro- 
ceeded, but  not  before  the  court  or  the  competent 
authority  who  administered  the  oath.  The  wit- 
ness is  taken  away  into  another  room  while  the 


registrar  goes  on  Vith  other  work,  ^nd  is  examined 
in  the  room  to  which  he  is  taken,  and  thereupon 
he  makes  the  statements  which  it  is  said  were 
made  before  the  registrar.    I  am  of  opinion  that 
the  answers  were  not  made  before  a  court  of  com- 
petent jurisdiction,  and  that  the  court  was  else- 
where, and  therefore  it  was  not  before  a  court  of 
competent  authority  that  the  examination  took 
place,  but  behind  the  court  of  competent  aatho- 
rity.    The  answers  which  were  received  in  the 
exammation  so  held  are  those  upon  which  the 
perjury  is  assigned.    Now  it  is  most  important 
that  any   witness  who  is  examined  should  be 
examined  with  the  whole  sanction  of  the  court 
before  whom  he  is  examined,  and  the  jurisdiction 
of  whom  makes  that  examination  receivable  in 
evidence    afterwards  against  him.    It    is  most 
important  that  such  examinations  should  be  con- 
ducted before  a   competent  authority,  in  order 
that  such  authority  may  see  that  the  examinations 
are  properly   conducted.    I  am  of  opinion  that 
this  conviction  cannot  possibly  be  sustained,  and 
that  the  practice  invoked  to  justify  it  is  one  which 
ought  at  once  to  be  put  a  stop  to. 

Denman,  J. — I  am  of  the  same  opinion.  The 
indictment  states  that  the  prisoner  was  summoned 
and  appeared  in  accordance  with  the  summons  at 
the  Gounty  Gourt  of  Lancashire,  holden  at  Liver- 
pool, to  be  examined  in  pursuance  of  the  Bank- 
ruptcy Act  1883  "  before  Mr.  Begistrar  Bellringer, 
being  one  of  the  registrars  of  the  said  court, 
having  power  and  jurisdiction  to  summon  and 
examine  the  said  Henry  Lloyd,  and  was  then  duly 
sworn  and  took  his  corporal  oath  upon  the  Holy 
Grospel  of  God  before  the  said  Mr.  Begistrar 
Bellringer  that  the  evidence  which  he  should  give 
upon  the  said  examination,  that  is  to  say,  the 
examination  before  Mr.  Begistrar  Bellringer, 
should  be  the  truth,  the  whole  truth,  and  nothing 
but  the  truth,  the  said  Mr.  Begistrar  Bellringer 
then  and  there  having  sufficient  and  competent 
authority  to  administer  the  said  oath  to  the  said 
Henry  Lloyd,  and  the  said  Henry  Llojrd  was  then 
examined  oy  word  of  mouth  upon  his  said  oath 
concerning  the  debtor,  his  dealings  and  property, 
in  accordance  with  the  provisions  of  the  said  Act.** 
Now,  if  the  indictment  had  stopped  there,  I  very 
much  doubt  whether  it  would  not  have  been  a  bad 
indictment.  It  may  be,  however,  that  after 
verdict  that  might  have  been  cured.  At  any  rate 
the  indictment  goes  on  to  say  "that  the  said 
Henry  Llovd  bemg  so  sworn  as  aforesaid,  not 
having  the  tear  of  Gt)d  before  his  eye^,and  upon  his 
oath  aforesaid,  before  the  said  Mr.  Begistrar  Bell- 
ringer  aforesaid,  falsely,  corruptly,  &c.,  did  depose 
and  swear,  &c"  How  far  those  subsequent  aU^a- 
tions  can  be  said  to  cure  that  which  makes  the 
indictment  otherwise  bad  is  doubtful.  It  is  not 
necessary,  however,  to  consider  whether  the 
indictment  is  good  or  bad,  for,  assuming  it  to  be 
good,  it  has  to  be  proved  that  the  perjuiy  alleged 
to  have  been  committed  was  committed  before 
Mr.  Begistrar  Bellringer.  Now  that  it  was  com- 
mitted before  Mr.  Begistrar  Bellringer  is  abso- 
lutely disproved  by  the  evidence.  For  the  &ctB 
show  that  the  prisoner  was  examined  before  a 
totally  different  body  of  persons,  certainly  not 
before  Mr.  Begistrar  Bellringer.  It  is  said  th»t 
the  practice  of  examining  witnesses  in  the  way  in 
which  the  prisoner  was  examined  is  a  practice 

fenerally  adopted  and  of  every-day  oocanence. 
think  that  it  is  not  only  a  bad  practice^  bat  that 
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it  is  an  illesal  practice.  It  is  of  the  hiffheBt  ^ 
importance  tnat  those  who  come  before  the  Sank- 
mptcy  Court  should  have  the  full  protection  of 
the  presence  of  a  judicial  person  to  see  that  the 
examination  is  properlv  conducted.  In  my 
opinion  this  conviction  snould  be  quashed. 

Pollock,  B. — I  concur.    I  have  nothing  to  add. 

Hawkins,  J. — I  am  of  the  same  opinion.  I 
think  that  my  brother  Denman  has  already  said 
that  the  facts  contradict  the  statement  in  the 
indictment  that  the  perjury  was  committed 
before  Mr.  Begistrar  Bellringer.  It  is  quite  true 
that  the  oath  was  taken  before  the  registrar ;  but 
it  is  also  perfectly  certain  that  no  part  of  the 
examination  took  place  before  the  court,  that  is, 
Mr.  Begistrar  Bellringer.  It  is  said  that  the 
registrar  was  in  court,  and  was  ready  to  come  to 
the  room  where  the  examination  was  being  held 
if  wanted.  But  that  does  not  disturb  what  I 
have  said.  He  was  not  there.  Mr.  Begistrar 
Bellringer  swore  the  witness,  but  the  exammation 
was  taken  behind  his  back,  and  the  most  that  can 
be  said  is,  that  he  was  in  the  neighbourhood  and 
would  have  gone  into  the  room  if  he  had  been 
wanted.  A  practice  has  no  doubt  existed  for  very  / 
man^r  years  to  hold  examinations  in  bankruptcy  ^ 
in  tnis  manner.  But  it  has  always  struck  me  as  a 
monstrouslv  unfair  practice,  and  I  am  glad  that 
the  court  have  at  last  had  the  opportunity  of 
expressing  their  opinion  on  the  matter,  and 
putting  an  end  to  the  practice. 

Stephen,  J. — I  am  of  the  same  opinion.  And 
the  only  additional  remark  I  have  to  make  is,  that 
the  fact  of  the  matter  having  been  brought  as  an 
appeal  ad  miaericordiaAn  to  the  court,  was  one  of  the 
strongest  reasons  in  favour  of  the  prisoner.  The 
way  in  which  it  was  put  was,  that  if  the  registrar 
is  obliged  to  be  present  there  will  have  to  be 
additions  made  to  the  staff  of  registrars.  If  that 
18  so,  all  I  can  say  is  that  the  staff  should  be 
increased.  I  cannot  think  of  a  worse  form  of 
eoonomy  than  that  of  putting  more  work  on  a 
person  than  he  can  efficiently  perform,  in  order  to 
save  mone^  at  the  e^)ense  of  the  proper  adminis- 
tration of  justice.  Evidence  taken  in  the  way  in 
which  the  evidence  was  taken  in  this  case  is  not 
evidence  at  all ;  and,  therefore,  I  am  of  opinion 
that  this  conviction  should  be  quashed. 

Conviction  quashed. 

Solicitors  for  the  prosecution,  Yaiee,  Stana^ 
nought^  and  Johnson,  Liverpool. 

Solicitor  for  the  prisoner,  H.  T,  Neai,  Liver- 
pooL 
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Saturday,  March  6, 1887. 

(Before  Lord  Eshia,  M.B.,  Bowxn  and  Fbt, 

L.JJ.) 

OSBOENE  V,  MlLMAN.  (a) 

rwon-— "  Grvnvindl  prisoner  " — Comrmttal  of  tm- 
quaUfied  person  acting  as  solicitor — Solicitors 
Acts,  6  4-7  Vict.  c.  73,  ss.  2,  32 ;  23  #•  24  Vict. 
e.  127,  s.  2Q-'TTison  Acts,  28  #•  29  Vict.  c.  126, 

ss.  4,67;  40  S-  41  Vict,  c.  21,  s.  41. 

{m)  Boported  by  A.  A.  HOPKnirs,  Esq.,  Barrliiter-a^Law. 

Mab.  Cas,— Vol.  XIV. 


A  person  conmUtted  to  prison  under  6  Sr  7  Vict. 
c.  73,  s.  32,  for  acting  as  a  solicitor,  though  not 
duly  qualified,  is  a  "  criminal  prisoner  "  within 
28  ^  29  Vict.  c.  126,  s.  4,  which  enacts  that 
** criminal  prisoner**  shaM  mean  any  person 
cha/rged  ivith  or  conmcted  of  a  cfrime.  A  prisoner 
so  committed  is  not  entUted  to  he  trecUed  as  a 
mdsdemeanant  of  the  first  division  by  40  ^  41 
Vict.  c.  21,  s.  41. 

Judgment  of  Benm^m,  J.  (55  L.  T.  Bep,  N.  S. 
436)  reversed. 

This  was  an  appeal  from  a  judgment  of  Denman, 
J.  (reported  5o  L.  T.  Bep.  N.  S.  436),  in  an  action 
tried  before  him  without  a  jury,  in  which  the 
plaintiff  claimed  damages  for  false  imprisonment 
,and  trespass. 

The  plaintiff  had  been  committed  to  prison  for 
six  months  by  an  order  of  the  Queen's  Bench 
Division,  under  the  provisions  of  6  &  7  Vict, 
c.  73,  s.  32,  for  having  practised  as  a  solicitor, 
though  not  duly  qualified.  Having  been  arrested, 
he  was  imprisoned  in  HoUoway  uaol,  of  which 
the  defendant  was  the  governor,  under  a  warrant 
which  recited  that  he  had  been  so  committed. 
He  was  placed  on  the  criminal  side  of  the  prison, 
and  was  treated  as  a  criminal  who  had  been  con- 
victed but  had  not  been  sentenced  to  hard  labour. 
He  protested  against  this  treatment,  and  con- 
tended that  he  ought  to  be  treated  as  a  first-class 
misdemeanant,  and  brought  this  action  against 
the  defendant.  The  amount  of  damages  was 
agreed  at  50Z.  if  judgment  should  be  given  for 
the  plaintiff. 

By  6  &  7  Vict.  c.  73,  s.  2  : 

No  person  shall  aot  as  an  attorney  or  solicitor,  or  as 
snoh  attorney  or  solicitor  sue  oat  any  writ  or  process,  or 
commence,  carry  on,  solicit,  or  defend  anv  action,  snit, 
or  other  proceeding  in  the  name  of  any  other  person  or 
in  his  own  name  in  Her  Majesty's  Hign  Court  of  Chan- 
cery or  Conrtt  of  Queen's  Bench,  Ac.  ...  or  act  as 
an  attorney  or  solicitor  in  any  canse,  matter,  or  snit, 
civil  or  criminal,  to  be  heard,  med,  or  determixied  before 
anv  justice  of  assise,  oyer  and  terminer,  or  gaol 
deuvery  .  .  .  unless  such  person  shall  have  been, 
after  the  passing  of  this  Act,  admitted  and  enrolled  ana 
otherwise  duly  qualified  to  act  as  an  attorney  or  soli- 
citor, pursuant  to  the  directions  and  regulations  of  this 
Act,  and  unless  such  person  shall  continue  to  be  so  duly 
qualifled  and  on  the  roll  at  the  time  of  his  acting  in  the 
capacity  of  an  attorney  or  solicitor  as  aforesaid. 

By  sect.  32  : 

If  any  attorney  or  solicitor  shall  wUfuUy  and  know* 
ingly  act  as  agent  in  any  action  or  suit  in  any  court 
.  .  .  for  any  person  not  duly  qualified  to  act  as  an 
attorney  or  sohator  as  aforesaid,  or  permit  or  suffer  his 
name  to  be  anyvrays  made  use  of  in  any  such  action, 
suit,  or  matter  upon  the  account  or  for  the  profit  of  any 
unqualified  person,  or  send  any  process  to  such  unquah- 
fied  person,  or  do  any  other  aot  thereby  to  enable  such 
unqualified  person  to  appear,  act,  or  practise  in  any 
respect  as  an  attorney  or  solicitor  .  .  .  knowing 
snon  person  not  to  be  duly  qualified  as  aforesaid,  and 
complaint  shall  be  made  tnereof  in  a  summary  way  to 
any  of  the  Sui>erior  Courts  wherein  such  attorney  or 
soucitor  has  been  admitted,  and  proof  made  thereof 
upon  oath  to  l^e  satisfaction  of  tne  court  that  such 
attorney  or  solicitor  hath  wilfully  and  knowingly 
offended  therein  as  aforesaid,  then  and  in  such  case 
every  such  attorney  or  solicitor  so  offending  shall  and 
may  be  struck  off  the  roll,  and  for  ever  after  disabled 
from  practising  as  an  attorney  or  solicitor ;  and  in  that 
case,  and  upon  such  complaint  and  proof  made  as  afore- 
said, it  shau  and  may  be  lawful  to  and  for  the  said  court 
to  commit  such  unqualified  person  so  acting  or  prac- 
tising as  aforesaid  to  the  prison  of  the  said  court, 
without  bail  or  mainprise,  for  any  term  not  exceeding 
one  year* 

3  E 
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By  23  &  24  Vict.  c.  127,  b.  26 : 

Erery  person  who  acts  as  an  attorney  or  BoUoitor  con- 
trary to  the  enactment  in  sect.  2  of  the  first  hereinbefore 
mentioned  Act  .  .  .  without  being  qnalified  so  to 
act,  shall  be  deemed  guilty  of  a  contempt  of  the  court 
in  which  the  action  ...  in  relation  to  which  he  so 
acts  is  brought  .  •  .  and  may  be  punished  accord- 
ingly. 

By  28  &  29  Vict.  c.  126,  s.  4 : 

*' Criminal  prisoner"  shall  mean  any  prisoner  charged 
with,  or  convicted  of,  a  crime. 

By  sect.  67 : 

In  every  prison  to  which  this  Act  applies,  prisoners 
convicted  of  misdemeanour  and  not  sentenced  to  hard 
labour  shall  be  divided  into  at  least  two  divisions,  one 
of  which  shall  be  called  the  first  division ;  and  whenever 
any  person  convicted  of  misdemeanour  is  sentenced  to 
imprisonment  without  hard  labour,  it  shall  be  lawful  for 
the  court  or  ju^e  before  whom  such  person  has  been 
tried,  to  order,  if  such  court  or  judge  think  fit  that, 
such  person  shall  be  treated  as  a  misdemeanant  of  the 
first  division,  and  a  misdemeanant  of  the  first  division 
shall  not  be  deemed  to  be  a  criminal  prisoner  within  the 
meaning  of  this  Act. 

By  40  &  41  Vict.  c.  21,  s.  41  : 

Any  person  who  shall  be  imprisoned  under  any  rule, 
order,  or  attachment  for  contempt  of  any  court,  Aall  be 
in  like  manner  treated  as  a  misdemeanant  of  the  first 
division  within  the  meaning  of  ^e  said  section  of  the 
said  Act. 

At  the  trial  of  the  action  the  learned  judge 
gave  jndffment  in  favour  of  the  plaintiff. 
The  defendant  appealed. 

Sir  B.  E.  Webster  (A.-G.)  and  DancJewerU  for 
the  defendant. — ^The  question  is,  virhether  the  plain- 
tiff ought  to  have  been  treated  as  a  "criminal 
prisoner "  not  sentenced  to  hard  labour,  or  as  a 
nrst-class  misdemeanant.  Sect.  2  of  6  &  7  Vict, 
c.  73  prohibits  an  unqualified  person  acting  as  a 
solicitor,  and  the  plaintiff  might  have  been 
indicted  under  that  section  and  convicted  of  a 
misdemeanour.  But  the  court  has  acted  under 
the  alternative  power,  given  to  it  under  seot.  82, 
which  deals  with  the  case  of  a  solicitor  and  an 
uncjualified  ]3erson  acting  in  concert,  to  order  him 
to  DC  committed  to  prison,  llie  fact  that  the 
court  has  so  acted  does  not  alter  the  nature  of 
the  offence,  and  it  is  submitted  that  the  plaintiff 
is  a  person  convicted  of  a  crime.  Sect.  41  of 
the  Prisons  Act  1877  does  not  apply ;  that  section 
relates  only  to  proceedings  for  contempt  of  court, 
the  words  "  for  contempt  of  court "  govern  the 
whole  section,  and  therefore  it  has  no  application 
to  this  case,  which  is  not  a  case  of  contempt  of 
court,  but  is  a  statutory  misdemeanour : 

Beg,  V.  Buchanan,  8  Q.  B.  883. 
They  also  cited 

Abercrambie  v.  Jordan,  8  Q.  B.  Div.  187; 
Cattell  V.  Ireson,  E.  B.  &  E.  91. 

Crump,  Q.C.,  WUdey  Wright,  and  Bdeharde  for 
the  plaintiff.— The  court  nas  proceeded  under 
6  &  /  Vict.  c.  73,  s.  32 ;  the  proceeding  provided 
for  in  that  section  is  in  the  nature  of  a  proceeding 
for  contempt,  and  is  not  in  any  sense  a  criminiu 
proceeding.  It  cannot  be  that  by  means  of  such 
a  proceedijig,  the  plaintiff  has  been  "  convicted  of 
a  crime."  There  are  none  of  the  necessary  ele- 
ments of  a  conviction  for  crime  about  it^no 
indictment,  no  trial,  no  jury  ;  such  evidence  as  is 
given  is  given  by  aflfidavit,  and  the  defendant's 
answer  is  upon  oalh  and  also  by  affidavit.  How 
can  such  a  proceeding  be  said  to  be  in  the  nature 
of  a  criminal  proceeding,  so  that  the  result  of  it 


is  to  oonvict  the  defendant  of  a  crime  P  The  order 
is  not  a  conviction;  it  is  merely  made  in  the  ex«- 
oise  of  a  summary  power  to  punish  for  contempt 
Sect.  41  of  40  <fe  41  Vict.  o.  21,  applies ;  the  wordi 
"  for  contempt "  refer  only  to  tne  word  *'  attach- 
ment," and  the  true  construction  is  to  read  the 
section:  *'Any  person  who  shall  be  imprisoned 
under  any  rule,  order,  or  attaohment  lor  con- 
tempt of  auy  court  shall,"  &c. 

No  reply  waa  called  for. 

Lord  EsHER,  M.B. — ^In  this  case  the  phuntift 
has  brought  an  action  against  the  governor  of  the 
gaol  in  which  he  was  imprisoned,  for  having 
illegally  misused  him,  and  tne  defence  set  up  Is 
that  the  governor  acted  rightly  under  the  warrant 
which  he  had.  Of  course,  that  defence  will  be 
made  out  if  it  can  be  shown  that  the  governor 
lep^allv  obeved  the  warrant  under  which  he  acted 
and  therefore  the  question  to  be  decided  is, 
whether  the  defendant  was  justified  in  causing 
the  plaintiff  to  be  treated  in  the  manner  com- 
plained of  by  the  warrant  for  his  committaL 
Now,  the  warrant  states  that  he  is  to  keep  James 
Osborne  in  prison  in  execution  of  an  order  of  the 
Queen's  Bench  Division,  whereby  he  was  com- 
mitted to  prison  for  six  months  pursuant  to  the 
statute  6  &  7  Vict.  c.  73,  s.  32,  for  having  acted 
or  practised  as  a  solicitor  without  being  duly 
(qualified.  Therefore,  what  we  have  to  consid^ 
is,  whether  the  proceeding,  under  sect.  32  of  that 
statute,  with  regard  to  an  unqualified  person 
acting  as  a  solicitor,  is  or  is  not  a  conviction  for 
a  crime.  Now,  it  is  no  doubt  true  to  say  that  it 
is  not  a  conviction  after  trial  by  a  jury ;  but  is 
that  the  only  possible  method  of  obtaining  a  con- 
viction known  to  the  law  P  Certainly  not ;  there 
are  summary  convictions  by  magistrates,  and  it 
cannot  be  doubted  that  a  person  summarily  con- 
victed by  magistrates  under  the  statutes  pro- 
viding for  such  conviction  is  certainly  convicced 
of  a  crime.  It  is  also  true  to  say  that  here  the 
conviction  has  not  been  by  a  magistrate:  by 
whom,  then,  has  it  been  P  Ijiat  brings  me  to  the 
section  in  question,  which  is  as  foUows:  [His 
Lordship  t&bA  the  section.]  Now,  by  the  2nd 
section  of  the  same  Act  of  Parliament,  any  nerson 
had  been  in  terms  prohibited  from  doing  tne  act 
for  which  imprisonment  may  be  awarded  under 
sect.  32 ;  so  that  it  is  clear  that  any  p^erson  disre- 
garding that  prohibition  might  be  indicted  for 
misdemeanour ;  the  offence  itself  is  therefore  a 
crime.  Then  it  seems  to  me  that  sect.  32  only 
gives  an  additional  and  summary  way  of  dealing 
with  the  crime.  But,  even  assuming  that  it 
could  be  successfully  argued  that  sect.  32  itself 
created  an  offence  and  provided  for  its  punish- 
ment, I  should  still  be  of  opinion  that  it  treated  it 
as  a  crime.  The  offence  has  all  the  essentials  of  a 
crime;  the  offender  comine  within  sect.  32  is 
doing  a  thing  which  is  itself  evil,  by  an  arrange- 
ment with  others,  which  is  in  ihe  nature  <h  a 
conspiracy  ;  and,  further,  I  think  that  when  the 
Legislature  says  that  a  man  who  does  a  certain 
thing  ma^  be  sent  to  prison  for  a  year,  it  is  by 
necessary  implication  dealing  with  such  an  act  as 
a  crime.  I  am  therefore  of  opinion  that  any 
person  dealt  with  by  a  court  under  the  latter  nart 
of  sect.  32  is  a  person  who  has  been  oonvictea  by 
the  court  of  a  criminal  offence.  It  was  then 
argued  that  the  case  came  vrithin  the4l8t  soctian 
of  the  Prisons  Act  1877,  which  provides  th&t  any 
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jMrson  who  shal]  be  imprisoned  under  any  rule, 
order,  or  attachment  for  contempt  of  any  court 
shidl  be  treated  as  a  misdemeanant  of  the  first 
division.  The  learned  jud^.  in  the  court  below 
seems  to  have  been  of  this  opinion,  and  to  have  held 
that  the  words  "  for  contempt  of  any  court"  only 
applied  to  the  immediately  preceding  word 
*'  attachment."  I  cannot  read  the  section  in  that 
way ;  the  effect  of  such  a  reading  would  be  that, 
wherever  under  a  rule  or  order  of  a  court  im- 
prisonment is  inflicted,  then  the  offender  shall 
necessarily  be  treated  as  a  first-class  misde- 
meanant, quite  irrespective  of  the  view  taken  by 
the  court  as  to  the  nature  of  his  offence.  I  think 
that  the  words  "  contempt  of  any  court "  apply  to 
all  that  goes  before,  and  are  the  governing  words 
of  the  section,  and  therefore  that  the  section 
does  not  apply  to  this  case.  For  these  reasons 
I  am  not  able  to  aeree  with  the  judgment  of 
Denman,  J.,  and  I  think  that  this  appeal  must  be 
allowed. 

BowBN,  J. — ^I  agree,  and  I  should  add  nothing 
to  what  has  fallen  from  the  Master  of  the  Eolls, 
were  it  not  that  we  are  differing  from  the  judg- 
ment of  the  learned  judge  below.    Now,  the  only 
question  which  we  have  to  decide  is,  whether,  as 
between  the  plaintiff   and  the    defendant,    the 
defendant  was  justified  by  the  warrant  in  treat- 
ing the  plaintiff  as  a  convicted  criminal.    The 
warrant  stated  that  the  plaintiff  was  committed 
to    prison  under  6  A    7  Vict.  c.  73,   s.   32,  for 
having  acted  as  a  solicitor  without  being  duly 
qualified,  and  the  question  for  us,  therefore,  is, 
whether  a  person  who  has  been  committed  to 
prison  under  that  section  is  or  is  not  a  convicted 
criminal.     Now,  I  think  it    is   clear  that  the 
proceeding  under  that  section  against  the  offend- 
ing person  who  has  acted  as  a  solicitor  without 
being  duly  qualified,  is  a  criminal  proceeding,  for 
several  reasons.    First,  I  think  it  is  clear  that 
sect.  2  prohibits  the  acts  which  he  has  committed, 
and,  although  it  must  always  be  a  question  of  con- 
struction whether  an  act  is  pronibited  in  the 
sense  that  it  is  rendered  criminal,  or  whether  the 
statute  merely  affixes  to  it  certain  consequences 
more  or  less  unpleasant,  yet  if  the  true  view  is 
that  the  statute  prohibits  the  act  in  the  sense 
that  it  is  rendered  criminal,  then  the  doing  of 
that    prohibited    act  may  either  be  made  the 
subject  of  an  indictment  for  misdemeanour,  or 
the  statute  may  provide  for  other  summary  pro- 
ceedings.   It  appears  to  me  that  sect.  2  pronioits 
the  acts  which  tne  plaiatiff  has  committed  in  the 
sense  that  it  renders  them  criminal.    Secondly, 
that  conclusion  is  Rreatly  strengthened  by  the 
consideration  that  tney  are  not  merely  wrong  as 
being  contrary  to  the  provisions  of  tne  statute, 
but  are  wrong  in  themselves,  and  are  such  as, 
quite  apart  from  the  statute,  you  might  expect  to 
be  treated  criminally.     Lastly,  it  must  oe  ob- 
served that  sect.  32  does  not  appear  to  treat  the 
act  merely^  as  one  of  contempt,  but  it  gives  to 
any  court  in  which  the  solicitor,  who  has  acted 
with  the  unqualified  person,  has  been  admitted, 
the  power  of  striking  the  one  off  the  rolls  and  of 
committing  the  other  to  prison.    Therefore,  any 
court  in  which  the  solicitor  has  been  admitted 
has  power  to  punish,  and  not  only  the  court 
against  which,  by  reason  of  the  acts  complained 
of,  a  contempt  may  have  been  committed.  There- 
fore»  both  from  other  considerations,  and  from 
the  terms  of  sect.  32  itself,  I  come  to  the  conclu- 


sion that  the  act  therein  rendered  punishable  by 
imprisonment  is  a  crime,  and  if  so,  then  I  think 
that  the  person  punished  under  that  section  is  a 
convicted  criminal.  It  was  argued  that  sect.  41 
of  the  Prisons  Act  1877  has  entitled  any  person 
imprisoned  under  any  rule  or  order  of  a  court  to 
be  treated  as  a  first-class  misdemeanant;  but  in 
my  opinion,  that  section  only  applies  to  the  case 
of  persons  committed  for  contempt  of  court.  I 
am  therefore  of  opinion  that  this  appeal  must  be 
allowed. 

Fet,  L.J. — I  am  of  the  same  opinion.    The  first 
inquiry  is,  whether  Osborne  was  a  prisoner  con- 
victed of  a  crime.    The  statute  6  &  7  Yict.  c.  73, 
regulates    the    qualification    of    solicitors,    and 
sect.  2  prohibits  a  person  not  duly  qualified  from 
acting,  and  the  result  is  that  any  person  so  acting 
without  being  duly  qualified,  is  guilty  of  a  misde- 
meanour.    Sect.  o2  deals,  as  it  seems  to,  me  with 
a  particular  form  of  such  action,  namely,  where 
the  unqualified  person  has  been  associated  in  so 
acting  with  a  properly  qualified  person.    In  such 
a  case  the  section  deals  with  it  as  a  compound 
offence,  and  it  gives  the  court  power,  upon  com- 
plaint being  made,  to  proceed  in  a  summary  way 
and  to  deal  with  the  qualified  person  by  striking 
him  off  the  rolls,  and  with  the  unqualified  person 
by  committing  him  to  prison.    Pausing  there  for 
a  moment,  I  think  it  is  clear  that  the  Legislature 
was  dealing  in  that  section  with  a  particular  form 
of  the  general  offence  which  was  created  by  sect.  2, 
and  was  giving  to  the  courts  a  summary  mode 
of  trying  a  person  in  respect  of  that  particular 
offence.    It  was  ar^ed  that  the  proceeding  under 
sect.  32  was  nothmg  like  a  criminal  trial,  and 
that  without  a  criminal  trial  there  could  not  be  a 
criminal  conviction;  but  underlying  that  argu- 
ment was  the  notion  that   there   cannot  be  a 
criminal  trial  except  before  a  judge  aiM  jury,  or 
a  justice  of  the  peace.    I  know  of  no  good  reason 
why  a  power  of  summary  trial  and  conviction 
should  not  be  intrusted  to  judges  of  the  Superior 
Courts,  who  are  magistrates  of  a  higher  grade 
than  a  justice  of  the  peace,  and  I  think  that  such 
a  power  has  been  given  by  this  section.    But  it 
was  then  urged  that  the  committal  was  a  com- 
mittal for  contenipt,  and  reliance  was  placed  upon 
sect.  26  of  23  &  24  Yict.  c.  127.    It  rather  seems 
to  me  that  the  inference  arising  from  that  section 
is  that  the  jurisdiction  given  by  6  A  7  Vict.  c.  73,  s. 
32,  was  to  deal  with  the  matter  not  as  a  contempt ; 
but,   however  that  ma^  be,  it  is  clear  that  by 
sect.  32  jurisdiction  is  given  to  any  of  the  Superior 
Courts  in  which  the  solicitor  proceeded  against, 
together  with  the  unqualified  person,  was  admitted; 
so  that  if  the  solicitor  was  admitted  in  the  Court 
of  Chancery,  that  court  might  exercise  the  juris- 
diction under  the  section  in  respect  of  an  acting 
in  the  Queen's  Bench,  and  vice  versd.    That  shows 
it  is  not  contempt,  because  a  provision  dealing 
with  contempt  would  only  treat  it  as  a  contempt 
of  the  particular  court  in  which  the  contempt  was 
committed.    The  next  point  raised  was  that  sect. 
41  of  the  Prisons  Act  18/7  applied.    It  was  argued 
that  that  section  applied  to  any  person  imprisoned 
under  any  rule  or  order  of  court,  whether  for  con- 
tempt or  otherwise ;    that  argument  prevailed 
with  the  learned  judge.    I  do  not  think  that  is 
the  true  construction  of  the  section.    It  would 
lead  to  this  remarkable  result,  that  every  person 
imprisoned  xmder  any  rule  or  order  of  court, 
whether  for  contempt  or  otherwise,  would  be 


896 


MAGISTRATES'  OASES. 


CSAJX.  Div.] 


Wallasey  Local  Boabd  t?.  Gbacbt. 


[Chait.  Dit. 


entitled  to  be  treated  as  a  first-class  misdemeanant . 
I  think  that  section  applies  only  to  imprisonment 
for  contempt.  The  marginal  note,  though  of 
course  not  oinding  as  part  of  the  statute,  seems 
to  me  to  giye  the  effect  correctly  when  it  describes 
the  section  as  relating  to  ''  treatment  of  persons 
committed  for  contempt  of  court."  For  these 
reasons  I  think  that  the  appeal  should  be  allowed. 

Appeal  allowed. 
Solicitor  for  plaintiff,  Oodfrey, 
^  Solicitor  for  defendant,  Mare  and  Go.,  for  Soli- 
citors to  the  Treasury. 


HIGH    COURT  OF  JUSTICE. 

CHANCERY  DIVISION. 

Tuesda/y,  June  7, 1887. 

(Before  Stikling,  J.) 

Wallasey  Local  Boabd  v.  G&acet.  (a) 

Public  WMsamee-^Acbvon  to  restrain — Action  by 
local  hoard  in  ite  own  namo^Ahsence  ofAMomey' 
Qeneralr-'Public  EeaUh  Act  1875  (38  ^  39  Vict. 
c.  65),  8. 107. 

A  local  hoard  brought  cm  action  in  its  own  name  to 
restrain  the  commission  of  a  public  nuisance  with* 
in  its  district.  The  local  hoa/rd  had  sustained  no 
damage  by  the  nuisance.  Upon  a  motion  for  a/n 
injwnction : 

Held,  thai  the  Local  Board  could  not  bring  the 
action  vn  their  own  name,  but  ought  to  have 
applied  to  the  AUomey-Oeneral  for  }iis  sanction, 
(md,  if  it  were  given,  proceeded  by  an  action  in 
the  way  of  an  information  by  him. 

This  was  an  action  hy  the  plaintiffs,  the  local 
authority  for  the  district  of  Wallasey,  for  an  in- 
junction to  restrain  the  defendant  from  depositing 
filth,  dust,  rubbish,  refuse,  and  night  soil,  and 
other  noxious  and  offensiye  matter  on  any  land  or 
place  within  the  plaintiff's  district,  and  from  con- 
yeying  any  filth,  dust,  rubbish,  refuse,  and  night 
soil  along  any  street  within  the  plaintiff's  district 
in  such  a  manner  as  to  allow  any  portion  of  the 
same,  or  any  offensiye  odour  theren*om  to  escape 
from  the  cart,  carriage,  or  other  means  whereby 
the  same  were  conyeyed ;  and  for  other  ancillary 
relief. 

The  defendant  had  entered  into  a  contract  with 
the  corporation  of  Birkenhead  to  empty  and  re- 
moye  the  contents  of  ashpits,  &c,,  in  that  borough. 
He  owned  a  farm  within  the  district  of  the  plam- 
tiff  board,  and  he  brought  the  refuse  and  filth 
from  Birkenhead,  and  put  it  upon  the  land  on  his 
farm,  so  as  to  cause,  as  it  was  alleged,  an  offensiye 
smell  to  arise,  and  create  a  nuisance  to  the  in- 
habitants of  the  Wallasey  district.  He  also,  it 
was  stated,  carted  the  refuse  along  the  public 
roads  in  open  carts,  whereby  a  further  nuisance 
was  occasioned.  The  plaintiffs  now  moyed  for  an 
injunction  in  the  terms  of  the  writ  until  the  trial 

of  the  action,  or  further  order. 

• 

Qrahcmt  Hastings,  Q.C.  and  BardsweU  for  the 
motion.  [Buckley,  Q.O.,  for  the  defendant,  inti- 
mated that  he  intended  to  make  the  objection 
that  the  action  was  not  properly  comttitnted,  in- 
asmuch as  the  object  of  it  was  to  restrain  a  public 
nuisance,    and   the  sanction   of  .the  Attomey- 

(a)  Beported  by  A.  J.  Hall,  Esq.,  Bani8ter-«t-Law. 


Greneral  had  not  been  obtained.]  It  is  not  neces- 
sary to  get  the  consent  of  the  Attomey-Gfenenl 
to  an  action  of  this  kind,  and  make  him  a  party  to 
the  action  : 

Nuneaton  Local  Board  y.  Qmsral  Sewage  Oompavy, 
L.  Bep.  20  £q.  127. 

The  nuisance  interferes  with  the  comfort  of  the 
persons  liying  in  the  district  of  the  plaintiff  board, 
and  is  injurious  to  health,  and  ought  to  be  re- 
strained. It  is  one  of  those  in  respect  of  which 
the  local  board  could  take  summary  proceedings 
under  sect.  91  of  the  Public  Health  Act  1875  : 
Bishop  Auckland  Local  Board  r.  Bishop  AueklSBii 

Iron  Company,  48  L.  T.  Bep.  K.  S.  223 ;  10  Q.  B. 

Div.  188. 

They  haye  thought  it  better  to  proceed  under 
sect.  107,  which  enables  them  to  bring  the  acti<m 
in  their  own  name. 

Buckley,  Q.C.  and  F.  Smdih  for  the  defendant- 
It  is  not  pretended  that  the  Local  Board  have  sus- 
tained any  damage  in  this  case,  and  the  nuisance 
is  a  public  nuisance,  and  any  action  to  restrain 
it  must  be  by  the  Attorney-General  on  behalf 
of  the  public : 

Vestry  qfBermondssy  y.  Brown,  13  L.  T.  Bep.  K.  8. 
574;  Ii.  Bep.  1  £q.  204. 

Nuneaton  Local  Boa/rd  y.  Qeneral  Sewage  Company 
was  a  different  case.  That  was  a  case  of  contract 
Sect.  107  of  the  Public  Health  Act  1875  (a)  was 
not  meant  to  transfer  the  powers  of  the  Attomey- 
Gkoieral  in  these  cases  to  the  Local  Board. 

Qraham  Hastings,  Q.C.  replied. 

Stirlikg,  J.^This  is  a  motion  by  a  local  board, 
purporting  to  act  under  the  powers  of  the  PnbHc 
HeiQth  Act  1875,  to  restrain  an  alleged  nuisance. 
It  is  not  disputed  that  the  local  board  has  sus- 
tained no  damage  by  the  nuisance,  and  the  objec- 
tion has  been  taken  that  the  action  has  been 
wrongly  framed,  and  that  it  should  haye  been 
brought  in  the  name  of  the  Attorney-General  on 
behalf  of  the  public.  On  the  other  hand,  it  is 
said  that  sect.  107  of  the  FubUc  Health  Act  1875 
enables  the  board  to  bring  the  action  in  their  own 
names.  [His  Lordship  read  the  section,  and  con- 
tinued :]  Now  the  particular  nuisance  which  it 
is  sought  to  abate  in  this  case,  is  one  of  those 
mentioned  in  sect.  91,  sub-sect.  4  of  the  Act,  and 
I  assume  that  it  is  the  opinion  of  the  Local  Board 
that  any  summary  proceedings,  which  they  can 
take  in  their  own  name,  woula  afford  inadequate 
remedy.  The  power  giyen  hj  the  Act  is  to  cause 
any  proceedings  to  be  taken  m  any  superior  court 
of  law  or  equity  to  abate  the  nuisance ;  that  is, 
they  can  take  such  proceedings  as  are  known  to 
the  law  to  obtain  the  abatement  or  prohibition  of 
the  nuisance.  Is  this,  then,  a  proceeding  known 
to  the  law  P  No,  because  it  is  well  settled  that  no 
one  can  sue  in  respect  of  a  public  nuisance,  but 
the  Attorney- General,  or  a  person  who  has  sus- 
tained special  damage  by  reason  of  it.  This  is 
not  a  case  that  falls  within  the  class  of  special 

(a)  88  &  39  Viot  o.  55,  b.  107:— Any  looal  aathoriiy 
may,  if  in  their  opinion  summary  proceedings  woola 
afFora  an  inadequate  remedy,  caase  any  prooeedings  to 
be  taken  against  any  person  in  any  superior  court  of  law 
or  equity  to  enforce  the  abatement  or  prohibition  of  any 
nuisance  under  iliis  Act,  or  for  the  reooyezy  of  any 
penaJties  from  or  for  tiie  punishment  of  any  persoos 
offending  against  the  proyisions  of  this  Act  relating  to 
nuisances ;  and  may  order  the  expenses  of  and  incioiBiii 
to  all  such  proceedings  to  be  paid  out  of  the  fond  or  rate 
applicable  by  tiiem  to  the  general  purposes  of  this  Aet 
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damage,  therefore  this  is  not  a  proceeding  which 
the  Local  Board  can  take  in  their  own  name. 
They  ma^  go  to  the  Attorney-General,  and  if  he 
thinks  ht  to  sanction  it  they  can  proceed  by 
action  in  the  way  of  an  information  to  obtain  the 
desired  relief.    If  he  does  not  sanction  that  form 
of  proceeding,  then  they  must  take  some  other 
proceeding  to  abate  the  nuisance,  which  must  be 
one  known  to  the  law.    That  is  how  the  matter 
strikes  me,  irrespectiyely  of  the  authorities.  There 
are  two  authorities.    In  one  case,  Vestry  of  Bet' 
mondaey  y.  Brown,  the  yesti^,  who  were  authorised 
by  Act  of  Parliament  to  indict  any  person  stopping 
a  right  of  way  within  the  parish,  and  to  take  such 
other  proceeoings  for  the  opening  thereof  as  to 
them  should  seem  expedient,  filed  a  bill  in  their 
own  name  to  obtain  tne  removal  of  an  arch  built 
over  a  public  way  within  the  parish.    The  objec- 
tion was  raised  that  the  Attorney-General  ought 
to  have  been  before  the  court,  and  it  was  sought 
to  ^t  oyer  that  by  reference  to  the  local  Acts  re- 
lating to  the  matter,  which  empowered  the  local 
authority  to  take  such  proceedings  for  the  open- 
ing of  any  landing  places  or  rights  of  way  as 
should  appear  expedient,  but  Lord  Bomilly  said : 
-^"  I  thought  at  the  time,  and  further  examina- 
tion of  the  Acts  of  Parliament  tends  to  confirm 
that  view,  that  it  was  not  intended  by  those  Acts, 
or  by  any  clauses  to  be  found  in  them,  to  delegate 
to  the  commissioners  named  in  the  first  Act,  or  to 
the  yestry,  who  have  now  delegated  to  them  the 
powers   conferred   on   the   commissioners,    any 
powers  or  authorities  preyiously  yested  in  the 
Attorney- General ;  and  that,  accordingly,  if  the 
yestry  indict  any  one  under  that  Act,  they  must 
proceed  in  the  name  of  the  Queen  before  a  grand 
juiy,  who  must  find  a  bill  before  it  can  be  tried ; 
and  if  they  apply  to  the  Court  of  Chancery,  it 
most  be  with  tne  name  of  the  Attorney-General 
as  plaintiff  in  an  information."    That  appears  to 
be  applicable  to  the  present  case.    It  does  not 
follow   from   sect.  107  that,  becaase  the  local 
authorities  are  empowered  to  enforce  the  remedies 
mentioned  in  that  section,  that  it  was  intended 
to  dele^te  to  them  any  of  the  powers  before 
vested  m  the  Attomey-Greneral ;  but  when  it  is 
necessary  to  proceed  otherwise  than  in  a  sum- 
mary manner,  they  should  at  once  apply  to  the 
Attomey-G^eral,  who  would  lend  his  name  where 
it  should  appear  to  him  proper  to  do  so.    The 
other  case  is  Nuneaton  Local  Board  y.  Chneral 
Sewage  Oommmy.    That  was  a  case  of  contract, 
and  of  interference  with  the  property  of  the  plain- 
tiffs.   The  board  had  entered  into  an  agreement 
with  the  defendant  company,  in  pursuance  of 
which  they  afterwards  granted  them  a  lease  oE 
the  sewage  works  of  the  town  and  a  plot  of  land, 
and  the  company  coyenanted  during  the  term  to 
keep  the  outMl  of  the  works,  with  the  engines, 
pumps,  and  apparatus  in  proper  working  order, 
so  as  to  admit  of  the  free  now  of  sewage  through 
the  sewers  communicating  with  the  works,  and 
so  that  they  might  not  at  any  time  be  stopped. 
The  board  alleged  that  the  company's  works  were 
insufficient,  and  that  they  were  only  pumping  a 
nortion  of  the  sewage  out  of  the  sewers,  and  were 
damming  up  or  heading  back  the  residoe  in  the 
sewers,  so  as  to  be  a  nuisance  to  the  inhabitants 
of  the  town,  and  they  asked  for  an  injunction  to 
restrain  this.    Li  that  case  the  yice-Chancellor 
held  that  the  local  board  had  shown  a  case  for 
reUei    As  to  that  I  haye  no  doubt,  but  the  case 


was  at  first  argued  on  demurrer,  and  one  ground 
was  that  the  Attorney-General  should  haye  been 
a  party,  and  Vestry  of  Bermondsey  y.  Brown  was 
cited ;  but  the  Yice-Chancellor  expressly  left  that 
point  open,  and  said  that  upon  the  allegations  in 
that  case  the  plaintiffs  were  entitled  to  sn  stain 
a  suit  in  that  court.  Sending  the  sewage  back 
into  the  drains  of  the  local  board  appears  to  me 
to  be  daonage,  and  so  it  would  haye  oeen  right  to 
grant  the  injunction. 

Melhold  (amious  ourtee). — I  was  counsel  in  that 
case,  and  it  may  be  of  assistance  to  your  Lord- 
ship to  know  that  before  applying  for  the  injunc- 
tion the  leaye  of  the  Attorney-General  was  ob- 
tained. 

Stulling,  J. — ^That  being  the  state  of  the  autho- 
rities, I  think  that  the  objection  is  well  founded, 
and  that  the  motion  must  stand  oyer  for  the 
parties  to  consider  what  course  they  will  adopt. 

Solicitors  for  the  plaintiffs,  Jacques  and  Co., 
agents  for  Layton  and  Steel,  Liyerpool. 

Solicitors  for  the  defendant,  Wywae,  Hohne, 
and  Wynne,  agents  for  Simpson  and  North,  Liyer- 
pool. 

QUEEN'S  BENCH  DIVISION. 
Wednesday,  May  11, 1887. 
(Before  Lord  Cole&idoe,  C.J.  and  Smith,  J.) 
Beg.  V,  Licensing  Justices  of  Maeket 

BOSWORTH.  (a) 


Licensing  Acts — Renewal  of  licence — What  is 
renewal  as  distinguished  from  new  licence — 
Application  after  expiration  of  licence — 9  Geo.  4, 
c.  61,  s,  14r-Licensing  Act  1872  (35  ^  36  Vict. 
c.  94),  s,  74r-Licensing  Act  1874  (37  ^  38  Vict, 
c.  49),  s.  32. 

P.  was  the  tenant  of  a  licensed  house,  and  was 
duly  licensed  to  sell  intoxicating  liquors  therein. 
At  the  general  annual  licensing  meeting,  held 
on  the  23r(J  Sept.  1886,  P.  applied  for  a 
renewal  of  his  licence.  No  previous  notice 
of  opposition  had  been  servea  on  him,  hjU 
on  his  application  h^ng  made,  the  police 
supervntendent  gave  evidence  that  P.  had  been 
<ioicfl  convicted  of  being  drunk  on  his  own 
licensed  premises,  and  the  justices  thereupon, 
without  any  further  adjournment  or  notice,  re- 
fused  to  renew  the  licence,  merely  saying  that  P. 
wa^  not  a  fib  person,  but  thai,  if  a  new  tenarU 
was  found,  the  licence  might  be  renewed.  The 
licence  expired  on  the  10th  Oct.  1886,  but  P.,  having 
a  leasee  of  the  house,  refused  to  quit  until  the 
24dh  June  1886,  when  he  left,  and  C.  entered 
into  possession.  C.  applied  at  the  general 
licennng  meeting,  held  on  the  1st  Sept.  1886,  for 
a  licence  for  the  house,  which  had  thus  been 
unlicensed  since  the  10th  Oct.  1886.  No  evidence 
on  ocUh  was  given  against  his  application.  The 
justices  refused  to  grant  a  licence,  merely  saying 
that  another  licensed  house  was  not  required  in  the 
district. 

Held,  on  the  authority  cf  Beg.  t;.  Justices  of  Liver- 
pool (49  L.  T.  Eep.  N.  8.  244 ;  11  Q.  B.  Div. 
638 ;  62  L.  J.  114,  M.  C),  that  the  application  was 
for  a  ** renewal"  cf  a  licence,  and  not  for  a 
"  new  licence,**  and  that  the  reason  given  by  the 
justices  for  the  refusal,  although  oppUcaMe  to 

(a)  Beported  by  Hihrt  Luaa,  Eeq.,  BuTistor^frlAW. 
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the  case  of  a  "  new  licence,*^  vfos  not  appUeahle 
to  the  case  of  a  "renewal" 

BuLE  for  a  mandam/ue,  to  the  licensing  justices 
of  the  Market  Bosworth  division  of  the  county  of 
Leicester,  to  hold  an  adjournment  of  the  general 
annual  licensing  meetings  of  the  23rd  Sept.  1885 
and  1st  Sept.  1886,  and  to  hear  and  determine  an 
application  of  one  Samuel  Chitham,  for  the 
renewal  or  grant  of  a  licence  to  sell  intoxicating 
liquors  by  retail  at  the  Wheatsheaf  Inn,  at 
Market  Bosworth. 

This  inn  had  been  licensed  for  many  years,  and 
in  1882,  one  Palmer  became  tenant,  and  was  duly 
licensed  up  to  October  1885.  At  the  general 
annual  licensing  meeting,  held  for  Market  Bos- 
worth division,  on  the  23rd  Sept.  1885,  no  previous 
notice  of  opposition  to  the  renewal  of  his  licence 
had  been  served  on  Palmer,  and  he  applied  on 
that  day  to  take  out  his  renewal  licence.  On  his 
application  being  made,  the  superintendent  of 
police  gave  evidence  that  PiJmer  had  been  twice 
convicted  of  being  drunk  on  his  own  licensed 
premises,  and  that  these  convictions  were  endorsed 
on  his  licence,  and  that  no  other  complaint  was 
ever  made  against  Palmer,  nor  against  the 
management  of  his  house.  The  justices  there- 
upon, without  any  adjournment  or  other  notice, 
refused  to  renew  the  licence  of  Palmer,  merely 
saying  that  Palmer  was  not  a  fit  person,  but  that 
if  a  new  tenant  were  found  the  licence  might  be 
restored.  Palmer  did  not  appeal  to  the  quarter 
sessions  against  the  refusal,  but,  having  a  lease  of 
his  house,  refused  to  leave  or  give  up  possession 
until  24th  June  1886.  After  the  general  annual 
meeting  on  the  23rd  Sept.  1885,  and  after  the 
refusal  of  Palmer's  licence,  it  was  stated  that 
application  had  been  made  by  one  Godson,  who 
was  willing  to  take  the  house,  but  the  justices 
refused  to  give  him  a  renewal  of  the  licence, 
because  he  was  not  in  possession  of  the  premises. 

Palmer  continued  to  sell  liquor  at  the  Wheat- 
sheaf Inn  until  the  expiration  of  his  current 
licence,  which  came  to  an  end  on  the  10th  October 
1885,  when  the  house  was  shut  up ;  but  as  he 
held  a  lease,  he  continued  to  occupv  the  house 
until  the  24th  June  1886,  when  he  gave  up 
possession,  and  Chitham  entered  into  possession. 
Ohitham,  with  a  view  to  an  application  at  the 
next  general  annual  licensing  meeting  for  a 
renewal  of  the  licence  on  the  2nd  Aug.  1886,  duly 
served  the  statutory  notices  on  the  superintendent 
of  police  and  overseers,  stating  that  he  would 
apply  for  a  licence  for  the  Wheatsheaf  Inn, 
wnich  had  for  many  years  been  kept  as  a 
licensed  house,  and  which  he  intended  to  keep  as 
an  inn. 

At  the  general  annual  meeting,  held  on  1st 
Sent.  1886,  Chitham  duly  proved  his  notices, 
ana  gave  evidence  of  good  character.  No  evi- 
dence on  oath  was  heard  in  opposition  to  his 
application,  and  he  proved  that  the  justices  at 
the  previous  meeting  in  September  1885  had 
held  out  the  hope  that  they  would,  on  a  new 
tenant  bein^  found,  renew  the  licence  to  the 
house.  The  justices  present  said  they  had  nothing 
to  do  with  that,  and  refused  the  licence  to 
Chitham,  merely  giving  as  a  reason,  that  they 
considered  anotner  licensed  house  was  not  re- 
quired at  Bosworth ;  but  that  they  were  sorry  for 
him,  as  they  were  perfectly  satisfied  with  his 
character. 


By  sect.  74  of  the  Licensing  Act  1872,  the 
"  renewal  of  a  licence  "  means  a  licence  granted 
at  a  general  annual  licensing  meeting  by  way  of 
renewal. 

By  sect.  32  of  the  Licensing  Act  1874,  a  "new 
licence  "  means  a  licence  for  the  sale  of  any  intoxi- 
cating liquor  granted  at  a  general  anniud 
licensing  meeting  in  respect  of  premises  in 
respect  of  which  a  similar  licence  has  not  there- 
tofore been  granted. 

SiUa  showed  cause. — This  is  an  application  for 
a  new  licence,  and  not  for  a  renewal  of  a  licence, 
because  the  house  had  ceased  to  be  a  licensed 
house  for  nearly  a  year;  and  also  because  the 
application  is  not  by  the  same  person  who  pre- 
viously had  the  licence.  The  definition  of  whst 
is  a  new  licence,  as  distinguished  from  a  renewal, 
is  given  in  sect.  74  of  the  Licensing  Act  1872, 
and  by  the  definition  of  a  new  licence,  as  given  in 
sect.  32  of  the  Licensing  Act  1874,  which  is 
substantially  the  same  as  tne  definition  in  the  Act 
of  1872,  and  substituted  for  it,  a  new  licence  means 
a  licence  in  respect  of  premises  in  respect  of 
which  a  similar  licence  has  theretofore  not  been 
panted.  The  word  **  theretofore  "  does  not  mean  a 
hcence  existing  many  years  ago,  but  one  still 
subsisting,  at  the  time  of  the  application  for  a 
renewal.  Here  the  licence  haa  been  lost  by 
Palmer,  and  there  could  be  no  application  made  for 
a  renewal  of  it.  A  new  licence  was  necessary,  and 
therefore  the  justices  had  an  absolute  discretion 
as  to  granting  or  refusing  it,  as  thejr  might  think 
right,  and  the  application  not  being  one  for  a 
renewal,  the  provisions  of  sect.  42  of  the  Act  of 
1872,  requiring  that  no  evidence  should  be  given 
except  on  oath,  do  not  apply  to  the  present  case. 

ChaHee,  Q.C.  and  James  Faierscn  in  snp- 
port  of  the  rule.  —  The  applicant,  Chitham, 
wants  to  get  the  licence  in  his  own  name,  and  the 
question  really  turns  upon  this  point,  whether 
Uiis  is  an  application  by  C/hitham,  for  a  renewal  or 
a  new  license.  It  is  an  application  for  a  renewiL 
Palmer's  licence  was  wrongly  taken  away  from 
him  at  the  September  meeting.  [Sktth,  J. 
— Why  did  he  not  appeal  P  j  If  he  had  a^qiealed 
he  would  have  lost  nis  right  to  a  mandofmus.  He 
was  under  no  obligation  to  appeal,  as  the  pro- 
visions of  sect.  42  of  the  Act  of  1872,  requiring 
evidence  to  be  given  on  oath,  had  not  been  com- 
plied with,  therefore  his  licence  was  wrongly 
taken  away.  Reg,  v.  Justices  of  Liverpool  {& 
L.  T.  Rep.  N.  S.  244;  11  Q.  B.  Div,  638;  52  L.  J. 
114,  M.  C.)  decided  that  it  was  not  necessary  that 
the  application  should  be  made  before  the  expira- 
tion 01  the  period  for  which  the  old  licence  was 
in  force.  [Lord  Colesidgx,  C. J. — Is  there  any 
judicial  definition  of  the  word  "  theretofore  " ;  is  n 
limited  to  any  interval — say  twenty  years  or  fire 
years  P]  It  is  anew  licence  only  where  the  house 
has  never  before  been  licensed.  [Lord  Colxbidgs, 
C.J. — Then  it  is  a  renewal  if  there  has  been 
an  interval  of  five  vearsP  Smith,  J. — My 
difiiculty  is  on  the  words  of  sect.  42  of  the  Act  of 
1872.  The  question  is,  ran  a  person  ^t  a  renewal 
of  a  licence  under  this  section  withoat  being 
a  licensed  person  P]  The  case  of  Reg.  v.  Juatitm 
of  Liverpool  shows  that  he  can.  There,  as  in 
the  present  case,  the  applicant  applied  after 
the  hcence  had  lapsed,  fiere,  the  premises  hare 
gone  out  of  use  as  licensed  premises,  by  the  oon- 
1  sent  of  all  parties.    [Smith,   J.«-Did  Chitlam 
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^ifily  under  sect.  14  of  9  (xeo.  4^  c.  61>  or 
under  sect.  42  of  the  Act  of  1872  P]  No, 
nnder  neither  of  them.  [Smith,  J. — My  diffi- 
culty is  this:  if  you  do  not  come  in  under 
seot.  14  of  9  Geo.  4,  c.  61,  then  you  are 
thrown  hack  on  sect.  42  of  the  Act  of  1872,  which 
provides  that  a  licensed  person  may  apply  for  a 
renewal.]  By  sect.  42  of  the  Act  of  1872,  seven 
days  written  notice  of  an  intention  to  oppose  the 
application  must  be  given,  and  the  case  of 
Meg.  V.  Justices  of  MertMfr  Tydvil  (14  Q.  B.  Div. 
584;  54  L.  J.  78,M.C.)  shows  that  the  service  of 
thin  written  notice  is  a  condition  precedent  to  the 
right  of  the  justices  to  refuse  tne  renewal.  No 
such  written  notice  of  objection  was  served  in  this 
case.  Before  the  case  of  Beg,  v.  Justices  of  Liver- 
pool it  was  generally  believed  that  it  was 
necessary,  in  order  to  get  a  renewal,  to  apply 
l^fore  the  old  Hcence  had  run  out.  But  that  case 
has  decided  that  it  is  not  so.  On  the  authority 
of  that  case  this  application  was  one  for  a 
renewal,  and  it  has  never  been  heard  and  deter- 
mined, and,  consequently,  this  rule  ought  to  be 
made  absolute. 

Lord  CoLB&iDGE,  G.J. — In  this  case,  I  think  the 
application  must  succeed,  and  the  mandaanvs 
most  go.  Substantially,  it  comes  to  this,  that  the 
real  question  is,  whether  this  is  an  application  for 
a  new  licence,  or  for  a  renewal  of  an  old  licence. 
If  it  be  an  application  for  a  new  licence,  Mr. 
Charles  has  aomitted  that  he  must  fail,  but  he 
aajB  that  it  is  an  application  for  a  renewal.  I 
come  to  the  conclusion  that  it  is  an  application 
for  a  renewal,  and  I  come  to  this  conclusion 
on  the  authority  of  Beg.  y.  Justices  of  Liverpool, 
In  the  present  case  there  was  a  person,  Faliner, 
who  had  a  licence  for  the  house  in  Question, 
and  he  committed  certain  offences  whicn  might 
jiutify  the  justices  in  refusing  his  licence. 
X  will  not  now  inquire  into,  or  decide  whether, 
nnder  the  circumstances,  they  were  right  in 
refusing  Palmer's  licence ;  he  has  acquiesced  in 
their  decision,  and  we  have  not  to  deal  with  that 
refusal  at  present.  Before  the  case  of  Beg,  v. 
Jusiices  oj  Liverpool  it  followed  that  any 
application  of  this  kind  would  have  been  an 
application  for  a  new  licence,  and  the  objection 
could  not  have  been  got  over.  But  that  case 
decided  that,  when  a  person  appUed  for  a  renewal 
and  was  refused,  and  the  refusal  was  acquiesced 
in,  such  refusal  was  not  a  bar  to  a  subsequent 
occupier  applying  for  a  renewal  of  the  licence. 
The  court  tnere  held  that  such  application  was  one 
for  a  renewal,  and  that  the  word  *'  theretofore"  in 
the  Act  gave  them  power  to  do  so.  The  j>resent 
case  is  really  in  substance  the  same.  The  tenant. 
Palmer,  applies  for  a  renewal ;  he  is  refused,  he 
acquiesces  in  that  refusal,  and  his  licence  runs 
out  on  the  10th  Oct.  1885,  but  his  tenancy  does 
not  expire  until  June  1886.  Between  these  dates 
the  landlord  of  the  premises  can  do  nothing.  In 
June  1886  the  present  applicant,  Chitham,  went 
into  possession  as  occupier  of  the  premises,  and 
he  applied  at  the  annual  licensing  meeting,  on 
the  1st  Sept.  1886,  for  a  licence  for  the  premises. 
The  justices  refused  to  grant  him  a  licence  on 
the  ground  that  there  ware  too  many  licensed 
houses  already  in  the  place,  a  reason  wmch  would 
not  be  sufficient  if  the  application  were  one 
for  the  renewiJ  of  the  licence.  The  case  of  Beg. 
T.  Justices  of  Liverpool  distinctly,  and  in  terms, 
overruled  the  case  of  Ez  parte  Todd  (47  L.  J.  89, 


M.G.),  and  that  case  is  binding  on  us.  I  think, 
therefore,  that  this  was  an  application  for  a 
renewal  of  the  licence,  and  this  rule  for  a 
mandamus  must  be  made  absolute. 

Smith,  J. — I  am  of  the  same  opinion,  and 
I  agree  with  the  observations  made  by  my  Lord. 
The  question  is  whether  this  is  an  application  for 
a  new  licence,  or  for  the  renewal  of  a  licence.  On 
the  10th  Oct.  1885  the  licence  then  existing  ran 
out,  and  it  is  unnecessary  to  say  why  it  ran 
out.  If  Palmer  had  gone  out  on  the  next  day 
after  the  refusal,  it  could  not  be  doubted  that 
this  would  have  been  an  application  for  a  re- 
newal, and,  by  the  case  of  Beg.  v.  Justices  of 
Liverpool,  you  can  make  an  application  for  a 
renewal  after  the  old  licence  has  expired.  In  the 
present  ccuie  the  applicant  could  not  make  the 
application,  which  he  made  in  1886,  sooner  than 
he  did  make  it,  because  Palmer  was  in  possession 
as  occupier  of  the  premises,  so  that  he  made  his 
application  as  soon  as  it  was  possible  for  him  to 
mskke  it,  and  this  was  the  same  as  if  he  had  made 
his  application  in  1885. 

Solicitors  for  the  applicant,  Tyas  and  Hwating' 
don  for  BUvnd,  Nuneaton. 

Solicitors  for  the  justices,  22o&tn«07i,  Treston,  and 
Co.,  for  Pilgrims  and  Preston,  Market  Bosworth. 


Thursday,  June  23, 1887. 

*  (Before  Maihjbw  and  Cave,  JJ.) 

Mayor,  Aldermen,  and  Burgesses  of  Burt  v. 
Laj7cashire  and  Yorkshire  Railway  Com- 
pany, (a) 

Bcdlways — Bridges — Boadway  over  bridge— Lior 
hility  of  railway  company  to  repair  roadway 
over  bridge,  where  level  of  such  roadwa/y  has  not 
been  altered — Baikoays  Clauses  ConsoUdaHon 
Act  1845  (8^9  Vict.  c.  20),  s,  46. 

By  two  Acts  (^  Parliament  which  incorporated  the 
BaUways  Glauses  Consolidation  Act  1845  a  rail- 
way company  was  empowered  to  make  certain 
extensions  of  their  line.  For  the  purpose  of 
doing  so  it  became  necessary  to  ca/rry  the  exten- 
sions wnder  a  certain  tv/mpike  road  (since  dis- 
iumpiked).  The  deposited  plans  described  the 
road  as  '*  turnpike  road,  level  unaltered.'*  The 
etetension  lines,  as  they  approach  the  road,  are  in 
deep  eutting,  and  pass  by^  mea/ns  of  a  bridge 
under  the  road  at  a  considerable  depth.  The 
road  and  soil  thereunder  are  supported  by  the 
two  a/rclies  of  the  bridge  under  wnioh  the  lines  of 
railway  pass,  the  distance  from  the  orovms  of  the 
arches  to  the  swrface  of  the  roadwa/y  being  about 
seven  feet  and  four  feet  respectively.  No  alteration 
was  made  in  the  level  of  the  road,  a/ad  no  addi- 
tional expense  had  been  caused  in  respect  of  the 
mavntenanee  aaid  repair  of  any  additional  length 
or  width  of  roadwa/y,  owing  to  the  construction 
of  the  lines.  Identically  the  same  length  and 
toidth  of  roadway  would  have  had  to  be  main- 
tained if  the  lines  had  never  been  constructed. 

Held,  that  sect.  46  of  the  Baikoays  Clauses  Con- 
solidation Act  1845  imposed  on  tlie  railwa/y 
company  the  liaMlity  of  maintaining  ornd  keeping 
in  perpetual  repoA/r  the  roadway  over  the  bridge 
and'  the  approaches  thereto,  although  no  aiUeration 
had  been  made  in  the  level  of  the  road,  and  no 
additiotMl  expense  in  the  mavntenanee  and  repair 

(a)  Reported  by  Hbhbt  Luea,  Esq.,  BurlttezHkt-Lftw. 
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of  the  roadwa/y  had  been  cwueed  hy  the  extension 
lines  of  the  company. 

The  action  was  commenoed  on  the  7th  April 
1886,  b^  a  writ  of  sammons  whereby  the  plain- 
tiffs claimed  273Z.  18«.  3(2.  for  work  done  and 
materials  provided  by  the  plaintiffs  in  paving  and 
flagging  a  railway  bridge  in  Manchester-road, 
Bury,  and  for  interest  upon  the  same.  The  parties 
concurred  under  Order  XXXIY.,  r.  1,  in  stating 
the  questions  of  law  arising  herein  in  the  following 
case  for  the  opinion  of  the  court : — 

1.  The  plaintiffs  are  the  Urban  Sanitary 
Authority  of  the  borough  of  Bury  for  the 
purposes*of  the  Public  Health  Act  1875. 

2.  By  the  Manchester  and  Leeds  Bailway  Act, 
No.  2,  1845,  and  the  Manchester  and  Leeds 
Railway  Act,  No.  3,  1847,  the  defendants  were 
authorised  to  make  the  railways  in  the  said  Acts 
mentioned.  The  said  Acts  incorporate  the  Bail- 
ways  Clauses  Consolidation  Act  1845. 

3.  Sect.  46  of  the  Railways  Clauses  Consoli- 
dation Act  1845  (8  &  9  Vict.  c.  20)  is  as  follows : 

And  with  reepeot  to  the  orosflinff  of  roads  or  other 
interference  therewith  be  it  enacted  as  follows : 

If  the  line  of  the  railway  cross  any  tnmpike  road  or 
pnblic  highway,  then  (except  where  otherwise  provided 
Dv  the  special  Act)  either  snoh  road  shall  be  carried  over 
the  railway,  or  the  railway  shall  be  carried  over  such 
road,  by  means  of  a  bridfi^e  of  the  height  and  width,  and 
with  the  ascent  or  descent,  by  this  or  the  special  Act  in 
that  behalf  provided ;  and  snch  bridge  witn  the  imme- 
diate  a]^proaohes,  and  all  other  necessary  works  connected 
tiierewith,  shall  be  executed,  and  at  all  times  thereafter 
maintained,  at  the  expense  of  the  company :  provided 
always  that,  with  the  consent  of  two  or  more  justices  in 
petty  sessions,  as  after  mentioned,  it  shall  be  lawful  for 
the  company  to  carry  the  railway  across  any  highway 
other  than  a  public  carriage  road  on  the  level. 

And  sect.  50  of  the  same  Act  is  as  follows : 

Every  bridge  erected  for  carrying  any  road  over  the 
nulway  shall  (except  as  otherwise  provided  by  the  special 
Act)  be  built  in  conformity  with  the  following  regulationB 
(that  is  to  sav)  : 

There  shall  be  a  good  and  sufficient  fence  on  each  side 
of  the  bridge  of  not  less  height  than  four  feet,  and  on 
each  side  of  the  immediate  approaches  of  such  bridge 
of  not  less  than  three  feet. 

The  road  over  the  bridge  shall  have  a  clear  space 
between  the  fences  thereof  of  thirty-five  feet  if  the  road 
be  a  turnpike  road,  and  twenty-five  feet  if  a  public 
carriage  road,  and  twelve  feet  if  a  private  road. 

The  ascent  shall  not  be  more  than  one  foot  in  thirty 
if  the  road  be  a  turnpike  road,  one  foot  in  twenty  if  a 
public  carriage  road,  and  one  foot  in  sixteen  feet  if  a 
private  carriage  road  not  being  a  tramroad  or  railroad ; 
or  if  the  same  be  a  tramroad  or  railroad  the  ascent 
shall  not  be  grreater  than  the  prescribed  rate  of  incli- 
nation, and  if  no  rate  be  prescnoed,  the  same  shall  not 
begreater  than  as  it  existed  at  the  passing  of  the  special 

And  sect.  51  of  the  same  Act  is  as  follows : 

Provided  always,  that  in  aU  'oases  where  the  average 
available  width  for  the  passage  of  carriages  of  any 
existing  roads  within  fifty  ^rards  of  the  paints  of  crossing 
the  same  is  less  than  the  width  hereinbefore  prescribed 
for  bridges  over  or  under  the  railway,  the  width  of  such 
bridges  need  not  be  greater  than  such  average  available 
width  of  such  roads,^  but  so  nevertheless  that  such 
bridges  be  not  of  less  width  in  the  case  of  a  turnpike  road 
or  public  carriage  road  than  twenty  feet,  provided  also 
that  if  at  any  time  after  the  construction  of  the  railway 
the  average  available  width  of  any  such  road  shall  be 
increased  beyond  the  width  of  such  bridge  on  ei^er  side 
thereof,  the  companv  shall  be  bound,  at  their  own 
expense,  to  increase  the  width  of  the  said  bridge  to  such 
extent  as  they  may  be  required  by  the  trustees  or 
surveyors  of  such  road,  not  exceeding  the  width  of  such 
Toad  as  so  widened,  or  the  tw^TimiiiM  indth  herein  or  in 


the  special  case  prescribed  for  a  bridge  in  tbe  like 
over  or  under  the  railway. 

4.  By  sect.  53  of  the  Bury  ImproYement  Act 
1846  (9  &  10  Vict.  c.  cczciii.),  aU  streets  within 
the  district  of  the  said  Act  were  Tested  in  com- 
missioners appointed  under  the  said  Act,  uid  by 
sect.  96  of  the  said  Act  it  is  enacted  that  the 
said  commissioners  shall  be  liable  to  indictment 
for  the  non-repair  of  any  public  highway  -within 
the  limits  of  the  said  Act  m  the  same  manner  as 
the  inhabitants  were  liable  before  the  passixi^^  of 
the  said  Act. 

5.  In  dr  about  the  year  1847  the  defendanU, 
acting  in  pursuance  of  the  powers  given  them  in 
that  oehalf  by  the  said  Manchester  and  Lieeds 
Bailway  Act,  No.  2,  1845,  and  the  Manchester 
and  Leeds  Bailway  Act,  No.  3, 1847,  made  under 
the  first  mentioned  Act,  an  extension  of  tlie  de- 
fendants' Heywood  Branch  to  Bury,  and  under 
the  secondly  mentioned  Act  an  extension  of  tbe 
defendants'  Liverpool  and  Bury  Bailway.  Those 
railways  crossed  a  certain  turnpike  road  (since 
distumpiked)  situate  within  the  district  of  tbe 
said  Improvement  Act. 

The  deposited  plan  relating  to  the  said  Heywood 
Branch  Extension  described  upon  the  sections  the 
said  turnpike  road  as  "turnpike  road  at  Bury, 
level  unaltered,"  and  the  deposited  plan  of  toe 
said  Liverpool  and  Bury  extension  described  u]xid 
the  sections  the  same  turnpike  road  as  "  turnpike 
road,  level  unaltered." 

The  said  lines  of  railway  as  they  respectively 
approach  the  said  turnpike  road  are  in  deep  cutting, 
and  pass  under  the  said  turnpike  road  at  a  depdi 
(measuring  from  the  rail  level  to  the  crown  of 
the  arch),  in  the  case  of  the  Heywood  Branch 
Extension,  varying  from  18ft.  5in.  to  19ft.  5in., 
and  in  the  case  of  the  Liverpool  and  Bury  BaQ- 
way  Extension  at  a  depth  (measuring  betweoi 
the  same  points)  varymg  from  about  2dft.  to 
24ft.,  and  without,  in  constructing  either  of  tbe 
said  Unes  of  railway,  altering  the  levels  of  tbe 
said  turnpike  road.  The  said  turnpike  road  and 
the  soil  tnereunder  were  and  are  still  supported 
by  two  arches  under  which  the  said  two  imes  of 
railway  pass ;  the  distance  from  the  crowns  of 
the  said  arches  to  the  surface  of  the  said  turn- 
pike road  is  in  the  case  of  the  Heywood  Branch 
Extension  about  6ft.  llin.,  and  in  the  caae  of  the 
Liverpool  and  Bury  Extension  Bailway  about 
4ft.  3in. 

No  additional  burden  or  expense  has  been  cast 
upon  the  plaintiffs  or  their  predecessors  in 
respect  of  the  maintenance  and  repair  of  any 
adaitional  len^h  or  width  of  roadway  owing  to 
the  construction  of  the  two  lines  of  railway 
hereinbefore  referred  to ;  or,  in  other  words,  had 
the  two  lines  of  railway  never  been  constructed 
the  plaintiffs  or  their  predecessors  would  still 
have  had  to  maintain  and  repair  the  identically 
same  length  and  width  of  roadway. 

6.  The  said  improvement  commissioners  have 
from  time  to  time  repaired  the  roadway  upon  the 
said  bridge,  and  the  defendants  have  from  time  to 
time  repaid  to  the  said  improvement  commis- 
sioners the  moneys  expended  in  such  repairs. 
These  payments  were  made  by  the  defendants  in 
ignorance  of  what  they  contend  are  their  legal 
rights  in  respect  of  the  said  road. 

7.  In  the  year  1876  the  borough  of  Buiywaa 
incorporated  by  Bc^al  Charter,  and  thereupon* 
by  virtue  of  sect.  810  of  the  Public  Health  Act 
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1875,  all  the  rights  and  liability  of  the  said 
imDrovement  conmiiBsioners  became  vested  in 
ana  imposed  upon  the  plaintiffs  as  urban  sanitary 
authority. 

8.  The  plaintifiisi  have  from  time  to  time 
repaired  the  roadway  upon  the  said  bridge,  and 
the  defendants  have  from  time  to  time,  up  to 
and  including  the  year  1879,  repaid  to  the  plain- 
tiffs tbe  moneys  expended  in  such  repairs.  Such 
payments  were  maae  by  the  defendants  under  the 
circumstances  stated  in  paragraph  6. 

9.  In  the  year  1880  the  roadway  upon  the  said 
bridge  was  out  of  repair,  and  thereupon  the 
plaintifpB,  in  accordance  with  the  course  previously 
taken  by  the  plaintiffs  and  their  predecessors, 
the  said  Bury  Improvement  Commissioners,  pro- 
ceeded to  repair  the  said  roadway,  and  for  that 
purpose  incurred  the  expenses  mentioned  in  the 
indorsement  on  the  writ  herein. 

10.  The  defendants  have  refused  to  repay  to 
the  plaintiffs  any  portion  of  the  said  expenses,  on 
the  ground  that,  as  the  defendants  contend,  the 
defendants  are  not  liable  for  the  maintenance  or 
repair  of  the  roadway  of  the  said  bridge. 

The  question  for  the  opinion  of  the  court  is, 
whether  the  defendants  are  liable,  under  the 
provisions  of  the  46fch  section  of  the  8  &  9  Yict. 
c  20,  to  keep  the  roadway  of  the  said  bridge  in 
repair. 

if  the  court  shall  be  of  opinion  in  the  affirma- 
tive, then  judgment  shall  be  entered  for  the 
plaintiffs  for  the  sum  of  273Z.  18«.  3(2.,  the  amount 
claimed  in  the  writ  of  summons  and  for  costs. 

If  the  court  shall  be  of  opinion  in  the  negative, 
thaa  judgment  shall  be  entered  for  the  defendants 
costs. 


JB.  8.  Wright  for  the  plaintiffisi.— The  short 
qneetion  is,  whether  the  railway  company  are 
liable  to  keep  the  roadway  over  the  bridge  in 
repair,  under  sect.  46  of  the  Railways  Glauses 
Act  1845.  That  section  clearly  imposes  such  a 
liability  upon  the  company,  la  iJeech  v.  North 
Stafforushire  BaUway  Convpawy  (29  L.  J.  150, 
M.  G. ;  8  W.  B.  216;  s.  c.  5  H.  A  N.  160)  it  was 
held,  in  circumstances  similar  to  the  present,  that, 
when  a  turnpike  road  was  carried  over  a  railway, 
the  railway  company  were  bound  perpetually  to 
TWAiTifAJTi  the  roadway  over  the  bridge  and  the 
approaches  thereto. 

Hen^  OoOmm,  Q.G.  (TT.  Qraham  with  him).— 
My  point  is  that,  idthongh  this  case  is  binding  on 
ii8»  the  curcumstances  of  the  present  case  are 
altogether  different.  The  cases  where  the  rail- 
way company  have  been  held  liable  to  repair  the 
roailway  over  a  bridge  are  either  when  there  is 
an  alteration  of  the  level  of  the  road  by  means 
of  an  incline  upwards,  then  a  bridge  over  the 
railway,  then  a  decline  downwards,  or  where 
there  is  an  alteration  of  the  level  of  the  road  by 
a  decline  downwards,  and  an  incline  upwards, 
when  the  road  goes  under  the  railway.  In  these 
cases  there  is  a  liability  to  repair;  but  when 
there  is  no  alteration  in  the  level  of  the  road, 
there  is  no  liability  in  the  railway  company  to 
repair.  Here  there  has  been  no  alteration  in  the 
level  of  the  road,  and  this  state  of  things  is  dealt 
with  in  other  sections.  The  meaning  to  be  given 
to  the  words  "  carried  over "  in  sect.  46  points 
to  oases  where  there  has  been  an  alteration  m  the 
level  of  the  road. 

MAe.  Gab,— Vol.  XIV. 


Mathiw,  J. — ^In  this  case  it  is  quite  clear  that 
the  case  cited  bv  Mr.  Wright  decides  the  question. 
Secfc.  46  of  the  Kailways  Glauses  Act  imposes  on 
the  railway  company  the  liability  of  keeping  in 
perpetual  repair  the  roadway  over  the  bndffe 
and  the  aoDroaches  thereto,  wnether  the  tumnike 
road  is  carried  over  the  railway,  or  the  railway 
is  carried  over  the  road  by  means  of  a  bridge. 
My  judgment  will  therefore  be  for  the  plainti&, 
with  costs. 

Gavb,  J.— I  agree. 

Judgment  for  the  plcdntiffs,  wUh  cotta. 

Solicitor  for  the  plaintiffs,  E.  Andrew^  for  the 
Town  Clerk,  Bury. 

Solicitors  for  the  defendants,  ClarkSt  Woodcoekt 
and  Bylcmdf  for  Moorhonse,  Manchester. 


Thursday,  June  23, 1887. 
(Before  Mathiw  and  Cute,  JJ.) 

HoUNSEIiL    AJTD   OTHZBS    (pctS.)   V.    SUTTILL    AKD 

OTHSKS  (resps.).  (a) 

Mtmicipal  eleetion — Election  of  aXdermenr-'Ovi' 
going  dtderman  elected  ma/yor — Right  of  outgoing 
alderman,  being  nuiyor-elect,  to  vote,  after  wb' 
scribing  the  declarcmon,  and  taking  the  chadr 
as  mayor  —  MunidpcU  Corporations  Act  1882 
(45  ^46  Vict.  c.  50),  •.  60,  sub-sects.  3  and  6. 

At  an  election  of  aldermen,  held  under  the  Munieipal 
Corporations  Act  1882,  a/n  outgoing  alderman, 
who  had  preoiousiy,  and  al  the  sams  meeting, 
been  elected  mayor,  wnd  had  made  and  subscribed 
the  required  deda/raiion,  and  had  taJeen  the  chair 
a4  sftch  meeting,  voted  in  the  election  cf  alder' 
men.  Such  vote  was  given  before  the  eowUing  of 
the  votes,  and  not  as  a  casting  vote.  EwiiudAng 
such  vote,  the  wwmher  qf  votes  for  all  the  cand^ 
dates  was  equal. 

Held,  thai  the  eleetion  unm  invaUd,  on  the  ground 
that  the  vote  given  by  the  chairman  was  void, 
as  being  a>gainst  the  provisions  of  suh'Sect.  3  of 
sect.  60  of  the  Act,  whuh  provides  thai  an  oui" 
going  alderman,  although  mayor-eleet,  shaU  not 
vote. 

Special  case,  stated  for  the  opinion  of  the  court, 
by  Samuel  Henry  Day,  barrister-at-law,  pursuant 
to  the  order  of  the  Hon.  Mr.  Justice  Manisty, 
dated  the  4th  March  1877,  and  made  under 
sect.  93,  sub-sect.  7,  of  the  Municipal  Gorporations 
Act  1882. 

1.  On  the  9th  Nov.  1886  the  Quarterly 
meetiiu;  of  the  council  of  the  borough  of  Bridport 
was  held  for  the  ordinary  election  of  mayor  and 
aldermen  for  the  said  borough. 

2.  The  election  of  mayor  was  the  first  business 
transacted  at  the  said  meeting.  Gharles  Edmunds 
was  elected  mayor,  and  thereupon  made  and  sub- 
scribed a  declaration,  as  in  the  8fch  schedule  to 
the  Municipal  Gorporations  Act  1882. 

3.  Immediately  after  the  said  election,  and  the 
making  and  subscribing  the  said  declaration,  the 
council  proceeded  to  the  election  of  aldermen. 

4.  The  outgoing  aldermen  at  such  last-mentioned 
election,  subject  to  the  question  as  to  whether 
the  said  Gharles  Edmunds,  by  his  election  to  the 
office  of  mayor,  and  by  his  making  and  sub- 
scribing the  said  declaration,  had  ceased  to  be  an 
outgoing  alderman  within  the  meaning  of  sect.  60« 

(a)  Beportad  by  HiVftT  LxiaB,  Eaq.,  BurlBtar-at-lAW. 
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anb-sect.  3,  of  the  said  Act,  were  John  Pickard 
Suttill,  James  Beach,  and  the  said  Charles 
Edmnnds. 

5.  The  said  Charles  Edmonds  presided  as  chair- 
man at  .the  said  election  of  aldermen. 

6.  The  respondents,  the  said  John  Pickard  SnttiU, 
James  Beach,  and  William  Knight,  and  Messrs. 
Charles  George  Nantes,  Stephen  Whetham,  and 
Daniel  Ewens  Biddleoombe,  were  dnly  proposed 
as  candidates. 

7.  The  said  election  was  held  by  the  aldermen 
and  councillors  entitled  to  vote  to  the  number  of 
twenty  signing  and  personally  delivering  at  the 
said  meeting  to  the  chairman  voting  papers  con- 
taining the  surnames  and  other  names  and  places 
of  abode  and  description  of  the  persons  for  whom 
they  respectively  voted,  and  by  the  chairman 
signing  and  placing  amount  the  said  voting 
papers  a  voting  paper  contaming  the  same  par- 
ticulars with  reference  to  the  persons  for  wnom 
he  purported  to  vote. 

S.  Tne  chairman,  upon  all  the  voting  papers 
being  delivered  to  him  as  mentioned  in  the  last 
paragraph,  and  upon  his  own  voting  paper  being 
added  to  the  voting  papers  to  be  counted,  openly 
produced  and  read  all  the  said  voting  papers, 
when  it  was  found  that  eleven  votes  purported  to 
have  been  given  for  each  of  the  responaents,  the 
said  John  Pickard  Suttill,  James  Beach,  and 
William  Knight,  and  ten  votes  each  for  the  said 
Charles  George  Nantes,  Stephen  Whetham,  and 
Daniel  Ewens  Biddlecombe. 

9.  Thereupon,  without  doing  any  further  act, 
and  without  professing  to  give  any  further  or 
casting  vote,  the  chairman  declared  the  respon- 
dents, the  said  John  Pickard  Suttill,  James  Beach, 
and  William  Ejiight,  duly  elected. 

10.  One  of  the  voting  papers  counted  by  the 
chairman  as  being  a  good  vote  for  each  of  the 
respondents,  the  said  tK>hn  Pickard  Suttill,  James 
Beach,  and  William  Knight,  and  necessarv  to 
make  up  the  eleven  votes  purporting  to  have  been 
given  lor  each  of  the  said  respondents,  was  the 
votinff  paper  signed  by  the  chairman  as  men- 
tioned in  the  7th  paragraph  hereof,  and  contain- 
ing the  surnames  and  other  names  and  places  of 
abode  and  descriptions  of  the  respondeuts,  the 
said  John  Pickard  Suttill,  James  Beach,  and 
William  Knight. 

.11.  If  the  chairman's  voting  paper  was  not  the 
voting  paper  of  a  person  entitled  to  vote  at  the 
said  election,  or  was  not  a  paper  which  ought  to 
have  been  received  and  counted,  or  was  a  paper 
which  had  not  been  duly  delivered  to  the  chair- 
man, then  the  lawful  votes  for  the  various  candi- 
dates would  have  been  ten  each  for  the  respon- 
dents, the  said  John  Pickard  Suttill,  James  B^ich, 
and  William  Knight,  and  ten  each  for  the  said 
Charles  George  Nantes,  Stephen  Whetham,  and 
Daniel  Ewens  Biddlecombe,  in  which  case  the 
chairman  would  have  had  the  casting  vote  under 
sect.  60,  sub-sect.  6,  of  the  said  Act. 

The  question  for  the  opinion  of  the  court  is, 
whether,  in  the  circumstances  set  out,  the  respon- 
dents, the  said  John  Pickard  Suttill,  James  Beach, 
and  William  Knight,  were  duly  elected  by  a 
my'ority  of  lawful  votes. 

If  the  court  shall  be  of  opinion  in  the  affirma- 
tive, the  election  of  the  said  John  Pickard  Suttill, 
James  Beach,  and  William  Knight,  to  the  office 
of  aldermen  is  to  stand. 

If  the  court  shall  be  of  opimon  in  the  negative, 


the  election  of  the  said  John  Pickard  Suttill, 
James  Beach,  and  William  Knight,  is  to  be  declared 
null  and  void. 

OJuirUs,  Q.C.  {Matiinaan  with  him)  for  the 
petitioners. — Bule  9  of  the  2nd  schedule  of  the 
Municipal  Corporations  Act  1882  provides  that 
the  mayor,  if  present,  shall  be  the  chairman  at 
these  elections.  Beg.  v.  Stanley  (11  Ad.  &  K 
882 ;  9  L.  J.  248,  Q.  B. ;  3  P.  &  D.  561)  reaUy 
decides  this  case.  That  case  was  decided  upon 
the  old  Act,  but  the  Municipal  Corporations  Act 
1882  reproduces  the  old  law  with  this  addition, 
that  instead  of  saying  that  an  outgoing  alderman 
shall  not  vote,  it  says  an  outgoing  alderman, 
"  if  mayor-elect,"  shall  not  vote.  Here  Edmnnds 
was  mayor,  and  therefore  disqualified.  Here  is 
an  unlawful  vote,  strike  it  off,  then  there  is 
equality,  and  no  person  can  tell  how  the  chairman 
would  have  given  his  casting  vote.  Therefore 
this  election  cannot  stand. 

Sir  G,  Buaeell,  Q.C.  (Coward  with  him)  for  the 
respondents. — ^There  is  a  difference  between  the 
former  Act  and  the  present  Act.  The  first  Act 
referred  to  is  5  A  6  Will.  4,  c.  76,  sect.  25  of  which 
provides  that  an  outgoing  alderman  shall  not  be 
entitled  to  vote  in  the  election  of  a  new  idderman, 
and  sect.  69  provides  that  the  mayor  shall  have  a 
second  or  casting  vote,  and  sect.  14  of  7  Will 
4  A  1  Vict.  c.  78,  merely  carries  this  further,  by 
providing  that  the  mayor  or  chairman  shall  have 
a  castinff  vote,  whether  or  not  he  was  entitled  to 
vote  in  tne  first  instance.  Then  comes  the  present 
statute,  in  which  considerable  distinction  is  to  be 
found.  Sub-sect.  3  of  sect.  60  provides  that  an 
outgoing  alderman,  "although  mayor-elect,"  shall 
not  vote.  EEere  Edmunds  was  mayor,  vid  not 
mayor-elect.  Beg,  v.  Staailey  (ubi  sup,)  was  de- 
cided upon  a  statute,  the  words  of  whi<^  were 
different  from  the  present.  Here  the  words  are 
"mayor-elect."  "Mayor-elect"  \a  the  mayor 
selected  or  chosen,  but  not  entitled  to  take 
his  seat  untU  he  has  done  something  more. 
Sub-sect.  8  of  sect.  15  of  the  present  Act  provides 
that  the  mayor  shall  continue  in  office  till  his 
successor  has  accepted  office  and  made  the 
required  declaration,  and  by  sect.  35  a  person 
elected  shall  not  act  till  he  has  made  the 
required  declaration.  Beg.  v.  Stanley  was 
dinerent  from  the  present  case ;  it  decided  that 
there  should  be  a  restriction  against  an  outgoing 
alderman  voting.  Here  the  character  of  out- 
going alderman  liad  ceased.  Edmunds  was  not 
mayor-elect,  but  had  become  maypr;  there  was 
thus  no  disqualification  against  his  vote,  and  no 
straining  of  the  law  in  allowing  the  vote  given 
by  him  as  mayor.  If  he  had  not  given  this  vote, 
the  numbers  would  have  been  equal,  and  he  would 
then  have  given  his  casting  vote  in  the  same  way 
as  he  did  before. 

Charles,  Q.C.  in  reply. — Edmunds  was  still 
disqualified  as  outgoing  alderman,  even  though 
elected  mayor. 

Mathbw,  J.— I  am  of  opinion  that  this  election 
was  invalid,  and  I  come  to  this  conclusion  on  the 
words  of  the  Act  of  Parliament  itself.  Sect.  60 
of  the  Act  provides  for  the  election  of  aldermen, 
and  sub-sect.  3  says  that  an  "outgoing  alder- 
man, though  mayor-elect,  shall  not  vote."  llie 
"mayor-elect"  is  the  person  who  was  elected 
as  mayor  on  that  9th  of  November,  and  then 
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snb-sect.  4  lays  down  the  mode  of  votisg,  viz.,  by 
signing  and  personally  deliyering  at  the  meeting 
to  the  chairman  a  votini^  paper  containing  the 
names,  Ac.,  of  the  persons  for  whom  the  voter 
Tot-es.  These  provisions  of  the  Act  mnst  be 
strictly  followea.  Here  the  Act  has  not  been 
complied  with,  and  the  election  is  invalid.  It 
has  oeen  said  that  this  was  in  reality  a  casting 
vote,  bnt  the  case  does  not  find  how  the  casting 
vote  would  have  been  g^ven. 

Gate,  J. — ^I  am  of  the  same  opinion,  and  I  do 
nob  know  that  there^  is  anything  to  add.  It  is 
unfortunate  that  the'  person  should  have  done 
what  he  has  done  here,  but,  if  a  person  goes 
against  the  plain  words  of  an  Act  of  Parliament, 
he  must  take  the  consequences. 

Election   declared   void.     Judgmcfni  for  the 
petiHonerB,  with  coete. 

Sir  G.  BueaeU,  Q.C.  asked  for  leave  to  appeal. 

Mathsw,  J.^Ib  there  power  to  give  leave  to 
appeal? 

Sir  C.  IStcMeU.— Yes,  on  the  authority  of  Line 
V.  Warren  (63  L.  T.  Eep.  N.  S.  446;  14  Q.  B.  Div. 
548;54L.J.291,Q.B.y.  i^ve  to  a^eal. 

Solicitors  for  the   petitioners,  NichoUon  and 
Qraham. 
Solicitors  for  the  respondents,  Meredith  and  Co. 


Apnl  19,  20,  21,  and  June  23, 1887. 

(Before  Lord  Colekidge,  C. J.,  Grove,  J.,  Pollock, 

B.,  and  Hawkins,  J.) 

Beg.  on  the  prosecution  of  The  National  Liberal 
Land  Cokfant  Lisoted  v.  The  Inhabitants 
OP  THE  County  op  Southampton,  (a) 

Bridge-^Oounlyf  Uabiliiy  of,  to  repatr — User  and 
utuiiff'^Acqmeecence  and  adoption — Dedication 
to  the  pubtioStattUe  of  Brvdgea  (22  Em.  8, 
e.  5). 

To  render  the  inhdbitanta  of  a  county  liable  for  the 
repair  of  a  bridge  buiU  by  a  private  individual, 
cmd  need  by  the  public,  mere  utility  to  and  u$er 
hy  the  pvklic  are  not  concLueive  agai/Mt  the 
county ;  nor,  on  the  other  hand,  is  it  neceeaary 
in  every  ease  to  prove,  in  addition  to  auch  utility 
cund  user,  any  overt  act  of  acquieecence  or  adop' 
Hon  hy  the  coimty.  It  is  in  ea>ch  case  for  the  jury 
to  say  whether  tM  evidence  of  utility  and  ueer  w 
Bufficient,  under  oZZ  the  drewnetancee  of  the  case, 
to  show  a  dedicaMon  to  and  adoption  by  the 
county.  In  the  latter  event  only  vyiM  the  county 
he  liable  to  repair  the  bridge. 

Decision  of  Divisional  Oourt  {reported  in  55  L.  T. 
Mep.  N.  8.  322)  in  part  dissented  from. 

This  was  a  motion  to  make  absolute  a  rule  nisi 
obtained  by  the  prosecutors  for  the  new  trial  of 
an  indictment  preferred  against  the  inhabitants 
of  the  county  of  Southampton  for  the  non-repair 
of  a  bridge  built  by  the  prosecutors,  the  National 
Ijiberal  Land  Company  Limited,  over  the  river 
Itchen. 

The  indictment  first  came  on  for  trial  before 
Stephen,  J.  and  a  special  jury  at  the  Bristol 
Assizes  in  Feb.  1886,  when,  in  answer  to  a  ques- 

M  ItopoKiad  by  r.  A.  OaAnaumc,  E^^  BirrUt0i^«i-LAw. 


tion  left  to  them  b^  the  learned  judge,  the  jury 
found  that  the  bridge  in  question  had  oeen 
dedicated  to  the  public  by  the  prosecutors,  and 
thereupon  a  verdict  of  guilty  was  entered  against 
the  defendants  on  one  of  the  counts.  Upon  the 
other  counts  of  the  indictment  the  defendants 
were  acquitted. 

On  a  motion  for  a  new  trial,  a  divisional  court 
(consisting  of  WOls  and  Grantham,  JJ.)  made 
absolute  the  rule  niei  which  had  been  obtained 
for  a  new  trial,  on  the  ground  that  mere  dedica- 
tion to  the  public  of  the  bridge  was  not  sufficient 
to  make  the  county  liable  for  its  repair,  unless 
there  was  also  evidence  of  acquiescence  by  the 
county  in  the  building  and  dedication  of  the 
bridge. 

The  facts  of  the  case,  and  the  grounds  upon 
which  this  new  trial  was  granted,  are  fully 
reported  in  55  L.  T.  Bep.  N.  S.  322 ;  17  Q.  B.  Div. 
424;  55  L.  J.  158,  M.  a 

On  the  re-trial  of  the  indictment  before 
Mathew,  J.  and  a  special  jury  at  the  Bristol 
Assizes  in  Feb.  1887,  the  jury  found  a  verdict 
of  not  guilty,  and  the  defendants  were  acquitted 
accordingly. 

Mathew,  J.  summed  up  the  case  to  the  jury  as 
follows : — Gentlemen  of  the  jury,  the  defendants 
in  this  case  are  the  inhabitants  of  the  county  of 
Southampton.  That  somewhat  vague  and  inde- 
terminate description  is  the  one  oy  which  the 
present  defendants  are  prosecuted,  and  the  prose- 
cutors, whom  we  are  now  informed  are  the 
National  LibeitJ  Land  Company,  insist  that  the 
inhabitants  of  the  county  of  Soutliampton  accepted 
a  gift  of  this  bridge  from  them,  the  Land  Cfom- 
pany,  with  the  obligation,  from  the  time  they 
aoce{)ted  it,  to  keep  tnat  bridge  in  repair.  Now, 
that  is  the  case  which  is  sought  to  be  made  out 
by  the  prosecutors  against  all  the  inhabitants  of 
the  county.  The  inhabitants  of  the  county  say : 
"  We  never  took  upon  ourselves  any  such  burden, 
and  you  cannot  point  to  any  act  of  any  con- 
stituted authority,  that,  under  any  statute,  or  by 
usage,  or  by  any  other  understanding,  could  l)e 
fairly  said  to  represent  us  as  a  bodVi  and  you  can- 
not show  that  we  ever  accepted  of  the  gift  of  the 
brid^,  with  the  consequent  liability  to  keep  it  in 
repaur."  Now,  gentlemen,  the  law  upon  the  sub- 
ject is  certainly  left  in  some  deg[ree  of  uncer- 
tainty. The  whole  law  of  dedication  to  a  com- 
munity is  a  difficult  topic  to  deal  with,  because  it  is 
not  easy,  when  a  conmiunity  does  not  act  through 
properly  constituted  representatives,  but  difficult 
to  prove  the  assent  of  every  individual,  or  the 
assent  of  such  a  majority  of  all  the  individualB  as 
to  lead  to  the  conclusion  that  the  general  body 
agreed ;  but,  at  the  same  time,  the  wiser  and  safer 
course  is  to  put  to  you,  ae  plain  men  of  business, 
the  question  whether  you  think  there  has  been 
an^  such  action  on  the  part  of  the  inhabitants  of 
this  county  as  to  indicate  that  they  accepted 
this   gift  with  the  consequent  burden.     Now, 

fntlemen,  what  is  the  history  of  this  property  P 
can  well  understand  a  case  being  presented 
to  a  jury,  where,  for  a  long  time,  the  necessity 
has  been  felt  for  constructing  a  bridge  in  a 
particular  locality,  and  where  public  meetings 
have  been  held  indicating  the  necessity  for  such 
communication ;  and  where  applications  have  been 
made  to  quarter  sessions  and  other  public  bodies, 
to  aid  in  the  construction  of  a  bridge,  and  wher^ 
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Bomeone  has  stevped  forward,  after  objection  has 
been  made  that  tne  expenditure  would  be  too  great, 
■ome  man  of  public  spirit,  and  said,  "Now  I  will 
build  a  bridge."  I  can  well  understand  the  jury 
laying,  under  such  circumstances,  there  was  a 
public  demand  for  it,  and  if  a  man  of  public 
spirit  found  the  money  to  build  the  bridge,  that 
he  did  that  for  the  public  benefit,  and  the  public 
took  it  with  the  understanding  that  they  would 
undertake  the  repair  of  it.  In  such  a  case  as 
that  I  do  not  say  that  it  would  be  law,  but  I  can 
well  understand  in  such  a  case  as  that,  if  the 
inhabitants  after  some  years  had  refused  to  bear 
their  burden,  a  jury  sayinj^,  ''  We  are  satisfied, 
after  what  took  place  with  reference  to  the 
erection  of  this  oridflre,  that  it  was  to  public 
munificence  that  they  owed  the  bridge,  and  it 
was  accepted  on  behalf  of  the  public  on  the 
understanding  that  the  man  who  found  the  money 
to  build  it  should  not  be  under  the  obligation  of 
keeping  it  for  all  time  in  repair."  As  I  say,  I 
can  understand  that,  but  is  tnis  a  case  of  tnat 
BortP  Now,  joxi  haye  heard  the  inhabitants  of 
the  county  twitted  with  their  ingratitude  to  the 
National    Liberal   Land    Company.    Here   was 

17.0001.  worth  of  iron  handed  oyer  to  this  un- 
^O^tef  ul  county,  and  the  county  took  it,  and  then, 
when  called  upon  to  lay  out  a  few  pounds  in 
painting,  it  declines  to  do  it.  Gentlemen,  do  you 
really  think  that  the  land  company  had  any 
regard  to  the  county  in  the  construction  of  the 
bridge?  It  is  all  yery  well  to  bring  down  an 
eminent  politician,  and  to  haye  the  great  man 
hand  oyer  the  bridge  to  the  mayor  of  Southamp- 
ton. The  mayor  of  Soutluunpton  is  not  one  of 
the  present  defendants.  He  is  mayor  of  the 
town  of  Southampton,  a  difEerent  county  from 
this.  Certain  minds  of  an  ingenious  character 
no  doubt  might  be  disposed  to  infer  that  what 
was  being  done  was  done  purely  out  of  public 
spirit,  and  from  no  Other  motiye.  But  wnat  do 
we  know  about  it  now  P  We  know  now  why  that 
bridge  was  built.  The  National  Liberal  Land 
Company  had  bought  an  estate  on  the  other  side 
of  the  nyer.  We  do  not  know  what  they  gaye 
for  it,  but  we  know  what  it  is  worth  now.  That 
estate,  probably  consisting  of  green  fields,  being 
cut  ofE  from  ^uthampton,  and  cut  off  from  the 
rest  of  the  neighbourhood  by  that  interyening 
riyer,  the  Itchen,  the  first  thing  to  do,  you  know, 
to  bring  those  green  fields  into  the  character  of  a 
building  estate,  was  to  connect  them  with  the  town 
of  Southampton,  and  coax  the  city  across  the 
riyer  into  the  green  fields  on  the  other  side  of 
the  Itchen.  For  that  reason,  and  for  that  reason 
only,  I  should  think  (it  is  entirely  for  you),  the 

17.0002.  was  paid.  That  is  a  gooa  round  sum, 
and  the  proi>6rty  must  haye  been  acquired  under 
fayourable  circumstances  to  admit  of  that  expen- 
diture, and  jrou  will  haye  yery  little  doubt,  I  should 
think,  that  it  was  the  fact  that  the  bridge  was 
put  there  that  gaye  that  property  the  yaiue  of 
oOOZ.  an  acre,  which  now  they  put  the  property 
at.  Those  are  the  circumstances  under  which 
this  bridge  came  into  existence,  and  I  asked  the 
learned  counsel  to  point  out  to  me  any  case  in 
which,  a  bridge  haying  been  built  for  purely 
personal  objects  in  the  first  instance,  somL  where 
there  was  nothing  more  than  the  fiict  that  the 
public  used  it  afterwards,  it  was  held  that  there 
had  been  a  dedication  to  and  an  aooeptanoe  by  the 
public ;  and,  although  oases  were  refwred  to,  I  am 


not  aware  of  any  clear  authority  upon  that  poini 
Now,  gentlemen,  that  being  so,  aoud  these  oeiiig 
the  circumstances  under  which  the  bridge  came 
into  existence,  it  is  said :  '*  Why  did  not  someone 
object  to  what  this  company  was  doing,  if  the 
inhabitants  of  the  county  were  not  afterwards  to 
repair  the  bridge  P"  Sut  why  should  anyone 
object  P  The  indiyiduals  who  hyed  in  the  neigh- 
bourhood had  the  conyenience  of  the  brid^  It 
was  to  be  a  free  bridge,  and  it  was  conyement  of 
course  that  the  estate  should  communicate 
readily  with  the  town.  Why  should  anyone 
object  P  It  is  said  that  the  nayigation  was  inter- 
fered with.  What  proof  is  there  that  it  ms 
interfered  with,  so  that  anybody  would  be  likely 
to  prosecute  this  company  for  what  it  was  doing  ? 
What  eyidence  of  assent  of  the  whole  body  is 
there  P  It  is  said  that  this  road  brings  Southamp- 
ton into  close  communication  with  Ghicheeter 
and  Portsmouth.  Is  that  the  reason  why  l^e 
bridge  was  put  there  P  People  had  been  liyinff 
there  for  centuries  without  it.  Do  you  think 
there  was  any  anxiety  on  the  part  of  the  people  of 
Southampton  to  haye  a  brid^  there  P  It  is  non- 
sense, it  appears  to  me  (but  it  is  entirely  for  you), 
to  say  that  any  such  motiye  induced  the  malring 
of  tliat  bridge.  What  object  had  this  company 
in  bringing  their  estate  nearer  Portsmouth 
and  Chichester  P  None.  They  wanted  to  bring 
it  nearer  Southampton.  That  is  the  one 
point  to  which  their  attention  was  directed. 
They  appear  to  haye  known  perfectly  well 
what  this  structure  meant,  and  from  the  first 
haye  had  considerable  anxiety  about  getting  the 
county  to  accept  it.  In  those  days  they  appesr 
to  haye  had  a  natural  doubt  as  to  how  the  county 
was  to  get  it.  They  applied  to  the  trustees  in 
quarter  sessions,  who  I  am  by  no  means  dear  in 
law  represent  the  county,  but  there  is  yery  strong 
eyidence  that  the  sessions  did  not  underteke  the 
repair  of  this  structure.  The  craarter  sessions 
did  nothing  in  the  world  to  lead  the  land  com- 
pany to  suppose  they  would  accept  the  burden, 
and  the  company  had  early  intimation  that  the 
county  did  not,  so  far  as  Quarter  sessions  oonld 
decide  the  matter,  undertake  the  burden  of  these 
repairs.  You  know,  shortly  after  the  solemn 
dedication  of  this  bridge,  the  embankment  on  one 
side  of  it  began  to  g^ye  way,  there^  was  what 
is  called  a  settlement,  and  that  was  within  a  few 
months  almost  after  the  bridge  was  constmctedL 
No  one  can  predict  to  what  extent  the  settlement 
of  a  structure  of  that  kind  may  go,  or  whsit  may 
take  place  after  it  has  been  standing  for  some 
time.  In  this  case  there  was  a  subsidence,  and 
we  do  not  know  what  it  cost  to  set  it  right,  bat  it 
was  set  right  by  those  who  are  suggested  to  be 
the  real  owners  of  the  property,  namely,  the 
National  Liberal  Land  Cfompany,  who  built  the 
bridge.  Since  then  there  appears  to  haye  been 
a  further  settlement.  Now  what  took  place  with 
reference  to  that  is  worth  adyerting  to.  This 
company  placed  itself  in  communication  with  the 
suryejor  of  the  county.  The  surveyor  had 
certam  powers  under  an  Act  of  Pvliament  wfaidi 
has  really  no  bearing  on  the  question  of  liability 
whatever.  It  was  one  of  the  conditions  of  being 
allowed  to  build  the  bridge  that  they  should  have 
his  sanction  under  an  Act  of  Parliament,  andthey 
applied  for  his  sanction,  and  he  does  appear  to 
have  superintended  the  erection  of  the  bridge  in 
a  certain  sense,  but  he  jksw»  was  witicfiied  sioat 
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these  approaohee,  and  never  gave  a  final  certifi- 
cate in  respect  of  them.  The  people  who  tell  70a 
iAnej  have  dedicated  the  bridge  to  the  public, 
ana  that  the  public  have  accepted  it,  go  on  dis- 
cuasing  with  him  what  final  steps  are  to  be  taken, 
and  do  some  repairs  long  after  the  period  at 
which  the  bridge  is  thrown  open,  anc^  as  they 
say,  the  repairs  are  taken  from  their  shoulders 
and  put  on  to  the  shoulders  of  the  public.  If 
this  company  was  not  liable  for  that,  I 
suppose  tney  afterwards  could  say,  '*We  are 
entitied  to  come  down  upon  you  the  county,  not 
onl^  to  repair  it,  but  to  keep  the  bridge  standing, 
which  is  wh%t  vou  undertook  to  do  when  you 
accepted  the  dedication  from  us."  They  might, 
or  might  not,  say  that.  So  much  for  the 
repairs  of  the  embankment.  But  then  there  was 
something  more.  A  few  months  after  this  bridge 
had  been  thrown  open,  and  presented,  with  three 
coats  of  paint,  to  ^e  mayor  of  Southampton,  it 
wants  a  new  coat  of  paint,  or  rather  two  coats, 
within  a  few  months.  That  requires  an  expendi- 
ture of  1002.  odd,  or  thereabouts,  and  we  are  told 
that  the  expenditure  under  very  favourable  cir- 
cumstances would  require  to  he  renewed  every 
two  years,  but  the  witness  was  not  prepared  to 
say  it  might  not  be  in  a  much  less  time,  because 
ilus  bridge  is  in  an  unusually  exposed  position, 
and  so  close  to  sea  water  that  the  process  of  rust 
and  corrosion  may  ^o  on  very  rapidly.  That 
being  so,  the  public  might  well  tnink  twice  before 
they  accepted  a  brid^  with  an  obligation  of  that 
eort  upon  the  inhabitants  who  found  their  way 
from  Southampton  previously  without  this  bridge, 
and  without  any  complaint,  so  far  as  we  can  see. 
Why  should  the  county  accept  this  burden  from 
year  to  year,  and  what  is  the  consideration  f  The 
erecting  of  this  bridge  might  be  a  convenience 
to  people  coming  from  a  distance,  but  it  would  be 
far  more  convenient  to  those  who  expected  to  buy 
or  obtain  land  on  this  estate.  Gentlemen,  I  do 
not  know  that  I  can  assist  you  further  than  I 
have.  You  must  ^ve  ^our  own  view  about  it. 
Do  you  believe  the  mhabitants  of  this  county  ever 
took  to  this  bridge,  and  are  under  any  oblijfation 
to  repair  it  P  If  you  think  they  are,  you  will  say 
they  are  guilty  on  the  third  count  of  this  indict- 
ment. If  you  think  that  is  not  made  out  to  your 
satisfaction,  you  will  acquit  them. 

The  jury  found  a  verdict  of  not  guilty. 

The  prosecutors,  being  dissatisfied  with  the 
■amming-up  of  Mathew,  J.,  obtained  a  rule 
mat,  calling  upon  the  defendants  to  show 
'Oause  why  tibds  verdict  should  not  be  set  aside 
and  a  new  trial  had  on  {inter  alia)  the  fol- 
loiwing  grounds :  (1)  That  the  judge  did  not  direct 
the  jury  that  if  they  found  that  so  much  of  the 
farid^  as  is  within  the  county  of  Southampton, 
and  in  a  highway,  was  erected  in  a  substantial 
and  oommooious  manner,  under  the  directions 
and  to  the  satisfaction  of  the  county  surveyor, 
and  that  it  had  been  dedicated  to  and  used  by 
the  public,  and  was  of  public  utility,  and  was  out 
of  repair,  they  ought  to  find  a  veraict  of  guilty 
against  the  defendants ;  (2)  That  the  judge  did 
not  direct  the  jury  that  the  bridge  had  been 
iirevocably  dedicated  to  the  use  of  the  public,  and 
that  the  prosecutors  could  not  therefore  leaally 
remove  the  same;  (3)  That  the  judge  directed 
the  jury  that  they  ought  to  acquit  the  defendants 
imlnmi  thsy  had  aooqyted  the  dedioatioii  of  the 


bridge  with  the  intention  of  keeping  it  in  repair ; 
(4)  That  the  judge  left  the  question  of  the  obliga- 
tion to  repair  the  bridge  to  the  jury,  whereas 
such  question  was  upon  the  evidence  a  question 
of  law  and  not  of  fact ;  (5)  That  the  judge  did  not 
direct  that  if  acquiescence  or  adoption  of  the 
bridge  by  the  public,  or  the  county,  otherwise 
than  by  user,  was  necessary  in  order  to  render 
the  county  liable  to  repair  it,  the  fact  that  no  pro- 
ceedings by  indictment  or  otherwise  had  been 
taken  against  the  prosecutors  in  respect  of  their 
erection  of  such  bridge  in  a  navi^ble  river,  or  in 
respect  of  their  interference  with  the  rights  of 
tbe  public  in  the  foreshore,  was  evidence  of  such 
acquiescence  or  adoption,  and  the  judge  did  not 
direct  the  jury  how,  or  on  whose  part,  acquies- 
cence or  adoption,  if  necessary,  coula  have  arisen 
or  taken  place. 

Charles,  Q.G.  {J.  F.  Aueivn  and  Sclater  BoothYrith. 
him),  for  the  defendants,  showed  cause  a^inst  the 
rule. — ^The  defendants  having  been  acquitted  on  a 
criminal  charge,  it  is  submitted  that  the  court  has 
no  jurisdiction  to  grant  a  new  trial.  The  prose- 
cutors had  no  power  to  dedicate  the  bridge  in 
perpetuity,  by  reason  of  the  terms  of  their  grant 
irom  the  Crown,  which  did  not  constitute  the 
prosecutors  owners  in  fee  simple : 

BetD  T.  Ths  InhabitawU  of  Lindsay,  14  Sast,  817. 

The  dedication  of  a  way  to  the  public  must  be  in 

perpetuity ;  it  cannot  oe  made  for  a  limited  time, 

certain  or  uncertain  : 

2)aw€8  T.  Bawhins,  4  L.  T.  Bep.  N.  S.  288 ;  8  0.  B. 
N.S.84B;  29  L.  J.  843,0.  P. 

In  the  present  .case  there  is  a  power  of  purchase 
left  in  the  Crown ;  a  right  has  also  been  reserved 
to  the  Board  of  Trade  to  order  the  bridge  to  be 
pulled  down.  The  property  may  be  taken  awa^ 
from  the  prosecutors,  therefore  they  cannot  dedi- 
cate  it  * 

Beg,  Y.  Eaet  Mark  Tyiking,  11  Q.  B.  877 ; 

Beg,  Y,  InhahUanta  of  Doreet,  45  L.  T.  Bep.  N.  8. 
808. 

The  g^rant  is  a  Uoence  revocable  by  the  Crown,  as 

owner  of  the  foreshore,  reserving  to  itself  power 

to  rescind  the  W^^  upon  a  particular  state  of 

things  arising.    The  Crown  hab,  at  any  rato,  a 

right  of  re-entry,  and  that  this  is  not  unlawful, 

even  assuming  the  grant  to  have  been  in  fee,  is 

shown  by  21    Jac.   1,  c.  25,  and    the    Queen's 

Bemembrancer's  Act  (22  &  23  Yict.  c.  21),  s.  25. 

The  case  of  Flower  v.  Ha/rtopp  (12  L.  J.  507,  Ch. ; 

6  Beav.  476)  is  also  in  point.    There  was  no  power 

in  anyone  to  dedicate  the  bridge  to  the  whole 

public : 

Bern  r.  The  InhabUxuiUe  of  BueXw,  12  £a«t,  192. 

Unless  a  bridge  is  built  in  the  line  of  an  existing 
highway,  there  must  be  affirmative  evidence  of 
acquiescence  hj  the  county,  in  order  to  impose 
upon  it  a  liability  to  repair.  The  county  must 
acquiesce,  in  order  to  make  it  liable,  in  the  build- 
ing and  dedication.  This  bridge  is  not  in  the  line 
of  an  existing  highway  within  the  meaning  of  the 
Statute  of  Bridges  (22  Hen.  8,  c.  5) ;  it  is  not 
"  broken  in  a  highway."  The  county  should  not 
be  burdened  with  a  great  expense  without  having 
some  means  of  warding  it  off.  The  following 
cases  were  also  cited : 

Bear.  The  Inhdbitante  of  Bt  Benedict,  4  B.  A  Aid. 

447; 
Bern  y!  The  Inhdbitante  of  the  Weet  Biding  of  Torh 
^aBMt,8ie; 
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Rex  T.  Tha  Inhabitants  of  the  Cowity  of  OUmorgan, 

2EaBt,356; 
Bex  ▼.  The  Inhabitants  of  Kent,  2  M.  &  S.  513. 

Sdgby,  Q.O.  (with  him  Btuihnilly  Q.C.,  Pitt-Leioiat 
Q.G.,  and  AUosander  Olen),  for  the  prosecutors, 
supported  the  role. — ^The  prosecutors  were  in  a 
position  to  dedicate  the  bridge  in  question  to  the 
public,  with  the  concurrence  oi  the  Crown. 
Whether  or  not  the  Crown  did  dedicate  it  is  a 
Question  for  the  jury.  If  the  tenant  at  will 
dedicates,  and  the  owner  in  fee  approves,  there 
can  be  no  objection  to  the  dedication.  The  owner 
in  fee  did  de  facto  consent  to  the  dedication  of 
the  bridge  in  question  to  the  public.  A  fee  simple 
estate  carries  with  it  the  right  to  dedicate  the 
land: 

The  Lond4>n  amd  South-Western  Railway  Company 
y.  Gomrn,  46  L.  T.  Bep.  N.  S.  449;  20  Ch.  Div. 
562. 

The  question  of  dedication  assented  to  by  the 
Crown  is  one  for  the  jury,  and  it  ou^ht  to  have 
been  distinctly  left  to  them.  They  ought  also  to 
have  been  asked  as  to  whether  there  was  an 
adoption  of  the  bridge  by  the  public.  It  is  sub- 
mitted that,  upon  the  grounds  in  the  notice  of 
motion,  there  ought  to  be  a  new  trial. 

Lord  CoLEEiDGE,  C.J. — We  have  experienced 
considerable  difficulty  in  arriving  at  a  decision  in 
this  case,  which,  in  my  opinion,  is  one  of  extreme 
importance  and  one  wmch  raises  questions  on 
many  points.  Howeyer,  we  have  at  last  come  to 
the  conclusion  that  the  matters  involved  can  be 
decided  on  one  clear  ground,  and  the  question  to 
which  we  shall  now  address  ourselves  is,  whether 
the  verdict  of  acouittal  has  been  obtained  by  a 
misdirection  to  tne  jury  on  the  part  of  my 
brother  Mathew.  It  will  be  noticed  that  the 
course  of  litigation  in  this  case  has  been  some- 
what remarkable.  The  prosecutors,  for  the 
admitted  purpose  of  developing  a  valuable 
building  estate  which  was  their  property,  and 
for  the  purpose  of  inducing  the  mhabitants  of 
Southampton  to  cross  the  river  Itchen  and 
inhabit  the  new  houses  on  the  county  side  of  the 
river,  connected  the  town  of  Southampton  with 
their  estate  by  building  the  bridge  in  Question. 
The  bridge  itself  was  built  very  carefully  under 
the  authority  of  the  surveyor,  and  a  very  con- 
siderable amount  of  money  was  expended  upon 
it.  Upon  its  completion,  so  far  as  form  and 
ceremony  are  concerned,  there  was  a  most  solemn 
opening  and  handing  over  of  the  bridge  to 
the  mayor  and  councillors  of  Southampton, 
and  it  was  duly  dedicated  by  the  prosecutors  as 
far  as  it  could  be  dedicated  by  their  Act,  and  from 
that  day  to  the  present  time  there  has  no  doubt 
been  a  very  considerable  user  of  the  bridgje  by 
the  public,  using  the  word  in  the  sense  which  1 
am  about  to  explain.  User  by  the '  public  is 
always  treated  as  an  element  in  cases  of  this  sort ; 
but  the  term  public  cannot  always  be  used  in  its 
widest  sense,  as  including  all  the  subjects  of  the 
Queen,  for  in  this  instance  it  is  really  only  the 
inhabitants  of  a  particular  neighbourhood  who 
use  this  particular  bridge  and  who  benefit  by 
the  user  of  it.  Still  there  has  imdoubtedly 
been  abundant  user,  and  proof  of  user  by  and 
utility  to  that  portion  of  the  public  who  have 
used  the  bridge.  In  course  of  time  the  bridge 
fell  into  disrepair,  and  the  prosecutors  indicted 
the  inhabitants  of  the  county  of  Southampton 
for  its  non-repair.    That  indictment  was*  tried  at 


the  Bristol  Assizes  before  mv  brother  Stephen 
and  a  jury,  and  a  verdict  of  guilty  was  pro- 
nounced upon  a  substantial  part  of  the  indictmeat, 
while  the  aef  endants  were  acquitted  upon  several 
other  counts.  With  this  result  both  parties  were 
dissatisfied,  and  consequently  cross-applicatioiiB 
were  made  to  a  divisional  court,  consisting  of 
WiUs  and  Grantham,  J  J.,  for  a  new  trial.  In  the 
result  the  court  discharged  the  rule  obtained  by 
the  prosecutors,  but  upon  the  defendMits'  role 
they  sent  the  case  down  for  a  new  triaL  The 
case  was  accordingly  re-tried  at  Bristol,  this  time 
before  Mathew,  J.  and  a  jury,  and  upon  thia  second 
occasion,  as  a  result  of  the  summing-up  of  the 
learned  judge,  a  verdict  the  other  way  was  pro- 
nounced and  the  county  were  acquitted.  It  ia 
against  that  verdict  of  acquittal,  and  upon  the 
question  of  the  summing-up,  that  the  prosecutors 
now  move  for  a  second  new  trial.  Tber^ve  the 
question  now  before  us  is,  whether  under  the 
summing-up  of  my  brother  Mathew  this  verdict 
of  acquittal  can  be  properly  upheld,  and  wheiher 
the  learned  judge  in  summing-up  as  he  did  mis- 
directed the  jury.  There  arises,  however,  a 
preliminary  question,  whether  under  any  circoxn- 
stances,  a  new  trial  could  be  granted,  seeing  that 
this  case  is  a  criminal  proceecUng,  and  the  verdict 
one  of  acquittal.  One  of  the  points  which  has 
been  laboured  by  counsel  on  benalf  of  the  defen- 
dants is,  that  the  county  having  been  aoqniti«d 
on  a  criminal  charge  cannot  again  be  tried. 
This  is  a  technical  argument,  and  we  accede 
to  it.  I  think  the  true  view  of  the  matter 
is  that  expressed  by  Lord  Ellenboroujgh,  CJ. 
in  the  case  of  Bex  v.  The  Inkabitanie  ef 
WandeiDorth  (1  B.  &  Aid.  63).  In  that  case  the 
learned  judge  said :  **  My  objection  to  making 
this  rule  absolute  is,  that  the  court  will  thereby  be 
doing  indirectly  that  which,  if  they  did  directly, 
would  be  contrary  to  the  established  practice  of 
the  court,  acted  upon  in  a  variety  of  cases ;  that 
is,  they  will  in  effect  be  ffranting  a  new  trial  in  a 
criminal  case  where  the  defendant  has  been 
acquitted.  But  there  certainly  have  been  in- 
stances (as  in  the  cases  of  Cavereham  and  Kmysiai^ 
Bridge)  where  the  court  has  suspended  the  effect 
of  a  former  verdict  when  great  injustioe  would 
arise  from  precluding  further  discussion.  So  in 
this  case,  it  seems  to  me  that,  to  maintain  the 
present  verdict,  would  be  to  send  the  parties  to  a 
second  trial  with  a  millstone  about  their  neck,  the 
weight  of  which  it  would  be  impossible  to  resist. 
There  are  circumstances  which  differ  this  from 
ordinary  cases,  and  make  it  a  case  fit  to  be  tried 
again.  By  staying  the  proceedings,  we  do  in 
effect  give  the  TO^rties  the  benefit  of  an  olterior 
consideration.  But,  inasmuch  as  this  is  an  in- 
dul^nce,  we  shall  impose  it  as  a  term  that  the 
parishioners  of  Wandsworth  (whose  testimony 
would  not  be  legal  evidence,  on  the  ground  6t 
interest)  shall  be  examined  at  the  next  trial,  and 
this  rule  shall  only  therefore  be  made  absolute 
upon  the  terms  of  the  prosecucor  consenting  to 
that  effect."  Well,  that  seems  admirably  ex- 
pressed and  to  contain  the  true  rule  which  should 
govern  the  practice  in  this  case.  If  it  were 
necessary  here,  we  should  therefore  follow  that 
example,  and  should  not  grant  a  new  trial,  bat 
we  should  suspend  all  further  prooeedinffs  upon 
the  present  indictment,  and  refuse  the  rule  in  its 
form,  and  allow  the  county  to  be  freshly  indicted, 
qnite  independently  of  the  first  indictment.    Bus 


MAGISTRATES'  OASES. 


407 


Q3.  DiT.] 


Gabdveb  (app.)  V,  Manbbbidgb  (reap.)- 


[Q.B.  Div. 


in  this  case  we  do  not  propose  to  take  that  course, 
beoapse  we  think  that  the  learned  indge  was  right 
in  his  direction  to  the  jury,  and  that  the  Terdict 
passed  ought  to  he  sustained.    In  all  cases  of  this 
kind  the  question  for  the  jury  is,  what  was  the 
true  effect  of  the  evidence  before  them  of  deoica- 
tion  and  adoption  by  the  county.    There  must  be 
a  dedication  and  adoption  in  a  certain  sense.    We 
consider  that  Mathew,  J.  correctly  laid  down  the 
law  to  the  jury,  without  dissenting  from  the  law 
as  laid  down  by  Stephen,  J.,  or  the  judgment  of 
Wills  and  Grantham,  J  J.  in  the  Divisional  Court. 
The  opinions  of  those  learned  judges  undoubtedly 
conflicted.  Stephen,  J.  seems  to  haiVQ  laid  it  down 
that  user  by  the  public  was  su£5cient  in  itself  to 
render  the  county  liable,  whilst  Wills  and  Grant- 
ham, JJ.  held  that,  in  addition  to  user,  there 
must  be  evidence  of  adoption  and  acquiescence  by 
the  county  in  the  building  and  dedication  of  the 
bridge.    In  his  summing-up  of  the  case  to  the 
jury,  Mathew,  J.  seems  to  have  steered  a  middle 
course  between  the  law  as  laid  down  by  those  two 
courts.    Whether  Stephen,  J.  actually  meant  that, 
granted  a  private  person  buOt   a  bridge,  and 
granted  that  there  was  strong  evidence  of  utility 
and  user,  that  was  conclusive  against  the  county, 
we  need  not  stay  to  inquire.    If  he  did  so,  we  are 
of  opinion  that  such  was  not  a  correct  statement 
of  the  law.    If  he  meant  that  user  by  the  public 
of  a  private  bridge  built  by  a  private  individual  for 
his  own  purposes  was  sufficient  to  throw  the  burden 
of  repairing  the  bridge  upon  the  county,  we  do  not 
think  that  proposition  sustainable.    If,  on  the 
other  hand,  W  ills  and  Grantham,  J  J.  said,  granted 
the  same  premises,  with  proof  of  user  and  utility, 
in  order  to  cast  the  liability  on  the  county  there 
must  also  be  some  overt  act  of  adoption  by  the 
ooonty,  we  think  that  for  that  statement  of  the 
law  there  is  not  sufficient  authority,  and  we  are 
compelled  to  some  ertent  to  differ,  and  to  say 
that  to  hold  that  where  there  is  no  such  proof  of 
an  overt  act  of  adoption,  as  well  as  of  user  and 
utility,  there  is  no  evidence  to  fix  the  county  with 
liabihty  to  repair,  is  a  proposition  too  broad  to 
be  mamtainable.    User  may  to  some  extent  be 
evidence  of  dedication.    Proof  of  adoption  as  well 
as  of  user  is  not  absolutely  necessary  in  order  to 
cast  the  burden  of  repair  upon  the  county.    In 
every^  case  it  is  a  question  of  evidence,  and  it  is  for 
the   jury  to  say  whether  the   utility  and  the 
amount  of  user  are  sufficient,  under  all  the  cir- 
cumstances of  the  case,  to  show  a  dedication,  and 
to  throw  the  liabilitv  to  repair  upon  the  county. 
Smipose  a  case  of  a  bridge  ouilt  by  a  private  indi- 
Tiaual  for  his  own  ends,  but  whicn,  as  time  went 
on,  became  of  constant  utility  to  the  public.    In 
anch  a  case  it  is  clearly  the  province  of  the  jury 
to  judge  whether  the  evidence  is  sufficient  to  fix 
the  county  with  the  burden  of  its  repair.    The 
evidence  mayor  may  not  be  sufficient  to  fix  them. 
In  each  case  it  is  for  the  jury  to  decide  that  ques- 
tion.   That  is  the  law  which  Mathew,  J.  intended 
to  lay  down  at  the  second  trial,  and  we  think  he 
so  laid  it  down.    We  are  unable  to  extract  from 
his  summiufi^-up  anything  that  is  not  the  law,  or 
misleading  to  the  jury.    He  tells  us,  moreover, 
that  with  the  verdict  of  the  jury  he  is  not  dis- 
satisfied.   As  we  find,  therefore,  that  the  verdict 
of  acquittal  has  been  obtained  under  a  correct 
statement  of  the  law,  it  follows  that  it  must  be 
anstained,  and  the  rule  for  a  new  trial  discharged. 
But,  inasmuch  as  many  old  cases  of  great  authority 


have  been  cited  in  argument,  in  which  many  very 
general  expressions  nave  been  used  by  lawvers 
of  the  highest  standing,  such  as  Lord  Ellen- 
borough,  Lord  Mansfield,  Blackstone,  and  many 
others,  it  is  felt  that  I  ought  to  say  that  we  do  not 
intimate  the  slightest  doubt  as  to  the  correctness 
of  the  law  as  laid  down  in  all  those  cases,  and 
notably  in  the  two  cases  of  Ben  v.  The  West 
Ridmg  of  Yorkshire  (2  East,  342),  and  Bex  v.  The 
InhdlyUanis  of  Kent  (2  M.  &  8.  513),  and  also  in 
the  case  of  Bex  v.  The  Inhabitants  oft1»^  County  of 
Glamorgan  (2  East,  356,  note).  We  apprehend 
that  all  those  cases  contain  a  correct  exposition 
of  the  law.  We  take  the  law  to  be  this,  that, 
granting  a  private  bridge,  built  by  a  private  man 
for  his  own  private  ends,  turns  out  to  be  useful 
to  and  used  by  the  public,  those  facts  are  strong 
and  cogent,  but  not  conclusive,  from  which  a  jury 
may  well  be  warranted  in  finding,  if  there  is  suf- 
ficient evidence  of  adoption  by  the  county,  that 
the  county  is  liable  to  repair  it  for  the  future. 
We  also  entirely  agree  that  the  law  in  those  cases 
is  all  the  stronger  when  the  evidence  shows,  as  a 
matter  of  fact,  that  the  bridge  in  question  was 
built  in  and  so  formed  part  of  an  existing  high- 
way, that  is,  if  its  termmi  end  in  a  highway  on 
eitner  extremity.  Holding,  therefore,  as  we  do, 
that  there  has  been  no  misdirection,  and  that  the 
verdict  is  amply  supported  by  the  evidence,  and 
that  the  law  is  to  be  lound  substantially  correctly 
stated  by  Mathew,  J.  in  his  summing-up,  the  rule 
for  a  new  trial  obtained  by  the  prosecutors  must 
be  discharged. 

Gkove,  J.,  Pollock,  B.,  and  Hawkins,  J.  agreed. 

Bute  for  new  trial  diseha/rqed. 

Solicitor  for  the  prosecutors,  F,  A.  A.  Bowland, 
Solicitor  for   the  defendants,  H.  Bowton,  for 
T.  B.  Woodham,  Winchester. 


April  19  and  July  5, 1887. 

(Before  Smith  and  Wills,  JJ.) 

Gaadneb  (app.)  V.  Mansbbidge  (resp.).  (a) 

Griminal  lato-^Wilful  or  malicious  damage  to  real 

property  —  Ticking  mushrooms -^Malicious  Jn- 

juAes  to  Property  Act  1861  (24  ^  26  Vict,  c.  97), 

«.  52. 

The  ctppelUmt  toas  the  occupier  of  an  uncuUivaied 

field  in  which  mushrooms  grew  in  a  wild  state* 

The  miAshrooms  which  grew  in  the  saidiield  were 

a  source  of  profit  to  the  appellcmt     The  respon- 

dent  gathered  mushrooms  to  the  valus  of  2s.  in  the 

said  field,  hut  otherwise  did  no  damage  or  injury. 

The   appellant   having  thereupon  taken  out  a 

svMimons  against  the  respondent  under  sect  52  of 

the  Malicious  Injuries  to  Property  Act  1861 : 

HM  (affirming  the  decision  of  justices,  who  had 

dismissed  the  summons),  that  no  actual  damage 

to  the  realty  itself  h-avina  been  proved,  w)  offsnce 

had  been  committed  by  the  respondent  within  the 

meaning  of  sect,  52  of  the  said  Act. 

Special  case,  stated  by  justices  of  the  peace  for 

the  county  of  Sussex,  under  20  &  21  Vict.  c.  43. 

1.  Upon  the  hearing  of  a  certain  summons  taken 
out  by  the  appellant  against  the  respondent  under 
sect.  52  of  the  Act  24  k  25  Yict.  c.  97,  intituled, 
'^  An  Act  to  consolidate  and  amend  the  Statute 
Law  of  England  and  Ireland  relating  to  malicious 

(a)  Beportod  by  F.  A.  OaimiHim,  Eiq.,  Buriiter-at-Lftw. 
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injuries  to  property,"  obArging  the  respondent 
for  that  he,  on  tae  16th  Oct.  I800,  at  the  parish  of 
Pojnings,  in  the  said  county,  did  wilfully  and 
maliciously  commit  damage  on  New  House  Farm, 
Poynings,  to  certain  herbage,  mushrooms,  and 
fences  there,  to  the  amount  of  2«.  6(2.,  contrary  to 
the  statute  in  that  case  made  and  provided,  the 
justices  dismissed  the  said  summons. 
2.  The  following  facts  were  proved  before  them : 
8.  That  the  appellant  was  the  occupier  of  a 
certain  farm  at  Poynings,  in  the  said  county,  and 
that  a  field  called  firamleigh  Field  was  part  of 
his  farm.  That  mushrooms  grew  in  the  field,  and 
that  they  were  a  source  of  profit  to  him.  The 
mushrooms  in  this  field  were  worth  about  71,  a 
year  to  the  appellant.  That  on  the  16th  Oct.  1886 
the  appellant  aaw  the  respondent  in  the  Bramleigh 
Field  m  a  stooping  position,  and  he  appeared  to 
be  picking  musnrooms,  and  that,  when  he  saw  the 
am)ellant,  he  ran  away,  and  the  appellant  gave 
cnase  and  caught  him  iu  an  adjoining  field. 
About  2«.  worth  of  mushrooms  were  then  found 
in  his  basket.  The  appellant  accused  the  respon- 
dent of  taking  the  mushrooms,  and  the  appellant 
said  they  were  worth  2«.  The  respondent  then 
offered  to  give  him  2a.  for  them.  Some  of  the 
mushrooms  were  stated  to  be  smaller  than  the 
appellant  would  have  gathered  them  himself,  and 
that,  if  they  had  been  allowed  to  have  grown  till 
the  next  day,  they  would  have  been  worth  double 
their  then  value ;  the  appellant  further  said  that  he 
did  not  cultivate  the  field  for  the  ^powth  of  mush- 
rooms, but  that  they  grew  there  m  a  wild  state. 
He  turned  cattle  out  to  graze  in  this  field.  There 
was  no  damage  done  to  the  grass  or  the  fences. 

4.  It  was  submitted  on  behalf  of  the  appellant 
by  his  solicitor,  that  there  was  proof  of  wuful  and 
maliciouB  damogo,  within  24  2b  25  Vict.  0.  97,  s. 
52,  by  the  gathering  of  the  mushrooms,  which 
were  said  to  be  of  tne  value  of  28.,  and  that  the 
mushrooms  had  been  gathered  prematurely,  and 
would  have  been  worth  48.  had  tney  been  allowed 
to  remain  growing  one  more  day. 

5.  The  respond«it  was  not  professionally  repre- 
sented, and  put  forward  no  argument. 

6.  The  justices  were  of  opinion  that,  as  the 
mushrooms  were  growing  in  a  wild  and  spon- 
taneous manner  in  the  appellant's  field,  they  did 
not  come  within  the  definition  of  cultivated  roots 
or  plants  so  as  to  be  within  the  provisions  of 
sect.  24  of  the  said  Act.  Also  that  there 
was  no  injury  done  to  the  herbage  or  fences. 
That  mushrooms  growing  in  a  wiM,  sponta- 
neous manner,  not  being  tne  subject  of  larceny 
at  common  law  or  by  statute,  the  circumstances 
of  this  case  did  not  come  within  the  provisions  of 
sect.  52  of  the  said  Act ;  and  they  therefore  gave 
their  determination  against  the  appellant  in  the 
manner  before  stated. 

The  Question  of  law  upon  which  this  case  was 
stated  lor  the  opinion  of  the  court  therefore  was, 
whether  the  taking  of  mushrooms  growing  in  a 
wild  state  in  the  manner  herein  described  would 
subject  the  respondent  to  a  conviction  under 
either  the  24th  or  52nd  section  of  the  said  Act. 

If  the  court  should  be  of  opinion  that  the 
decision  of  the  justices  dismissing  the  said  sum- 
mons was  wrong,  then  it  was  desired  that  the 
court  would,  according  to  the  power  vested  in  it 
under  the  statute  20  &  21  Vict.  0.  43,  remit  the 
case  back  to  them  the  said  justices,  with  the 
opinion  ot  the  court  thareon  to  farthMroangiden^ 


tion  and  adjudication  bv  them  the  said  jnstioeB; 
but,  if  otherwise,  then  their  decision  was  to  stand. 
By  sect.  24  of  the  Malicious  Injuries  to  Pro- 
perty Act  1861  (24  &  25  Vict.  c.  97),  it  is  enacted 
that, 

WhoBoever  shall  imlawfoUy  and  maliaimisly  dMtroy, 
or  dama^  with  intent  to  destroy,  any  onUiTatM  loot  or 
plant  used  for  the  food  of  mam  or  beast  .  .  .  aad 
growing  in  any  iMid,  open  or  inoloaed,  not  being  a 
garden,  orchard,  or  nursery  gronnd,  shall,  on  oonTioto 
thereof  before  a  jnstioe  of  the  peace  .  .  .  either  be 
committed  to  the  common  gaol  or  house  of  oorreetiiQi 
.    .    .    for  any  term  not  exceeding  one  month,  4e. 

By  sect.  52  of  the  same  Act  it  is  enacted  that. 


WhoBoever  shall  wilfnlly  or  malioionsly  commit  m 
damage,  injury,  or  spoil  to  or  upon  any  real  or  penoau 
property  wnataoeyer,  either  of  a  public  or  private  mttin, 


for  which  no  punishment  is  hereinbefore  provided,  ihBll, 
on  oonviotion  Uiereof  before  a  jnstioe  of  the  peace,  either 
be  committed  to  the  common  gaol  or  house  of  coireetioa 
.    .    .    for  any  term  not  ezoeeding  two  months,  Ac. 

Oorrie  Orant,  for  the  appellant,  contended  that 
an  offence  had  been  committed  within  the  mean- 
ing of  sect.  52  of  the  Malicious  Injuries  to  Pro- 
perty Act  1861,  and  that  there  ought  to  have  bees 
a  conviction.  The  Act  was  wilful,  and  the  real 
property  would  have  been  more  valuable  if  the 
mushrooms  had  not  been  taken  away. 

BoxaU  for    the  respondent. — It  is  submitted 
that  the  magistrates  were  right  in  acquitting. 
The  damage  aone  was  not  wanton : 
Beg,  V.  PrettMy,  3  Cox  C.  C.  505. 

"  Wilfully "  in  the  Act  cannot  mean  "  inten- 
tionally" only;  there  must  be  malioe  alsa  H 
not,  the  result  of  sects.  24  and  52  of  tiie  Aet 
would  be  that,  for  injjury  to  plants  growing  wild 
there  would  be  a  liability  to  imprisonment  for  tvs 
months,  while,  under  sect.  24»  the  punishment  for 
injury  to  cultivated  roots  or  plants  is  limited  to 
impnsonment  for  one  montn.  Moreover,  it  ii 
submitted  that  a  mushroom,  which  is  a  fnngiB 
growing  spontaneously,  oannot  be  said  to  be  ml 
property.  There  is  no  legal  property  in  niuh- 
rooms.    He  also  cited 

LatM  V.  mtringham,  46  L.  T.  Bep.  N.  S.  64;  8  Q.B. 
Div.  288. 


Corrie  Orant  in  reply. 


Cktr,  adi9.  mM. 


The  judgment  of  the  Court  (Smith  and  WiHii 
J  J.)  was  delivered  by 

Smith,  J.— The  question  for  detorminatioB  ii 
this  case  is  whether  a  person  who  gathers  mush" 
rooms  growing  in  their  natural  state  in  a  field, 
and  who  does  no  other  damage  or  injury,  except 
what  may  be  done  by  the  fact  of  gathering  and 
carrying  away  the  mushrooms  themselves,  can  be 
found  guilty  of  having  *' wilfully  or  maliciously" 
committed  any  damage,  or  injury,  or  spoil,  to  or 
upon  any  real  or  personal  property  of  a  public  or 
private  nature,  within  the  intoit  and  meaning  d 
sect.  52  of  the  Malicious  Injuries  to  Property  Aat 
1861  (24  &  25  Yiot.  c.  97).  It  could  not,  in  oor 
judgment,  be  really  contended  that  a  person  who 
merely  picked  mushrooms  growing  in  a  state  of 
nature  in  a  field  was  guilty  of  miuiciously  com- 
mitting injury  to  real  or  personal  property ;  but 
it  is  to  be  noticed  that  in  this  52nd  section  the 
words  are  not  "wilfully  and  maliciously,"  bm 
"  wilfully  or  maliciously,"  and  it  is  said  that  aa 
offence  is  created  by  this  seotion  if  a  person  wil* 
fully  commits  the  act  even  though  he  has  w 
mahoe,  or^  in  other  words,  if  he  does  the  act  oon* 
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plained  of  intentionally  and  on  purpose.  To  this 
proposition  we  assent,  but  the  question  remains, 
whether  the  act  complained  of  is  damage,  injury, 
or  apoil  to  or  upon  real  or  personal  property 
withm  the  meaning  of  the  Act.  It  was  argued 
that  there  are  onl^  two  kinds  of  property,  real 
and  personal,  aud  if  the  act  complaii^  of  was 
not  damage  to  personal  property,  which  in  this 
case  it  was  not,  it  must  consequently  be  injury 
to  real  property  within  the  meaning  of  the  Act. 
To  this  we  do  not  assent.  The  question  is,  do  the 
words  used  in  the  Act  creating  the  offence  mean 
damage,  injury,  or  spoil  to  the  realty  itself,  or  to 
the  product  of  the  realty  which  may  happen  to  be 
growing  thereon  at  the  time  of  the  commission  of 
the  act.  This,  it  appears  to  me,  is  the  point  in 
this  case.  In  our  judgment,  the  Legislature,  in 
the  group  of  sections  commencing  at  sect.  16  and 
ending  at  sect.  24^  deals  with  the  products  de 
facto  growing  upon  the  realty  itself  as  some- 
thing distinct  and  apart  from  the  realty.  For 
instance,  sects.  20,  21,  and  22  deal  with 
injuries  to  trees,  sapjlings,  shrubs,  and  under* 
wood,  and  make  injuries  to  such  things  offences 
under  the  Act;  why  so,  if  such  trees,  saplings, 
shrubs,  and  underwoods  were  to  be  taken  as  p^ 
d  the  realty  P  Again,  sect.  23  deals  with  injuries 
to  plants,  roots,  &uit,  and  vegetable  production 
growing  in  a  garden ;  why,  we  ask,  i£  such  are  to 
be  taken  as  part  of  the  realty?  Horeover,  sect,  52, 
which  is  the  section  now  in  question,  has  a  proviso 
in  sect.  53.  Sect.  52,  together  with  this  proviso, 
reads  as  follows :  "  Whoso  wilfully  or  maliciously 
commits  any  damage,  injury,  or  spoil  to  or  upon 
any  real  or  personal  property  whatsoever  (in- 
olu4]iig  iniunes  to  trees,  saplings,  shrubs,  or 
nndorwood),  either  of  a  public  or  private  nature, 
for  which  no  punishment  is  hereinbefore  provided, 
shall  be  guilty  of  an  offence."  We  are  aware  that 
it  may  be  said  that  the  proviso  was  inserted  so 
that  it  might  not  be  argued  that  injury  to  a  tree 
under  J^he  value  of  la.  was  not  punishable  under 
the  Act  (see  sect.  22),  and  we  tnink  that  it  may 
be  so ;  but,  in  our  j  ud^ent,  the  proviso  also  temas 
to  show  that  the  Legislature  dia  not  consider  the 
damage  done  to  things  growing  upon  the  realty 
wa0  daivage  to  the  realty  itself.  We  are  unable 
to  g^ve  the  reason,  nor  has  any  been  given  at  the 
bar,  why  the  phraseology  of  sect.  52  should  have 
been  altered  from  ''unkwfnUy  and  maliciously,'' 
which  is  that  used  in  sects.  16  to  24,  aud  in  many 
oth^  sections,  to  "  wilfully  or  maliciously." 
The  histozy  of  the  legislation  in  this  matter  is 
this :  By  6  G^.  3,  c.  4§,  s.  4,  i>ersons  were  made 
punishable  by  summary  conviction  who  should, 
"  not  being  lawful  owners  thereof,"  go  into  woods 
or  underwoods  and  commit  certain  classes  of 
damage  to  wood,  underwood,  &c.  By  9  Geo.  3, 
c.  41,  s.  8,  similar  pains  and  penalties  were  imposed 
upon  persons  who,  "  without  legeJ  right  or  autho- 
rity," should  cut  down  or  destroy  hollies  or 
thorns*  or  certain  other  specified  things  growing 
within  woods  or  wood-grounds.  By  1  Geo.  4, 
c.  56,  8.  1,  persons  were  rendered  punishable  by 
summary  conviction  who  should  "wilfully  or 
mftUcioualy  do  any  damage  to  or  upon  (inter  dUa) 
any  building,  fence,  hedge,  tree,  wood,  underwood, 
Q(rohard,  garden  .  .  .  crops,  vegetables,  plants, 
land,  or  other  matter  or  thing  growing  or  being 
thereon,  or  to  or  upon  real  or  personal  property  of 
any  nature  or  kind  soever."  By  7  &  8  Geo.  4,  c.  27, 
these  and  a  vast  number  of  Acts  creating  offences 
MAfi.  Cas.— Vol.  XTV. 


of  various  descriptions  were  repealed,  and  by  other 
Acts  of  the  session  their  provisions  were  consoli- 
dated and  amended.  Chapter  30  of  that  session  is 
the  Act  for  consolidating  and  amending  the  laws 
relating  to  malicious  injuries  to  property,  and  in 
this  Act  the  classes  of  acts  which  were  before 
made  punishable  if  done  by  persons  "  not  being 
lawful  owners"  of  the  property  to  which  they 
relate,  or  if  done  ''  without  legal  right  or  autho- 
rity," were,  for  the  most  part,  introduced  into 
the  new  Act,  but  made  punishable  if  done  "  wil- 
fully and  maliciously."  The  language  of  1  Geo.  4, 
c.  56, 8. 1,  in  so  far  as  it  made  the  offence  complete 
if  done  "  wilfully  or  maliciously,"  was  preserved, 
though  the  class  of  acts  dealt  with  was  restricted 
considerably.  It  may  be  that  the  difference  escaped 
the  draftsman.  The  conjunction  **  or,"  however,  is 
in  7  &  8  Greo.  4,  c.  27,  s.  24,  from  whence  it  has  been 
copied  into  the  similar  consolidating  and  amend- 
ing Act  24  &  25  Yict.  c.  97,  and  whatever  its 
origin  may  bo,  there  it  is,  and  must  be  given  effect 
to  and  respected.  We  are  aware  that,  in  the 
present  case,  the  defendant  had  gathered  mush- 
rooms to  the  value  of  29.,  and  that  it  is  found  by 
the  justices  in  the  case  that  the  field  in  which 
they  were  gathered  grew  annually  mushrooms  to 
the  value  of  7Z.,  but  this,  in  our  jud^ent,  can 
make  no  difference  to  the  determination  of  this 
case.  It  has  been  held  that,  in  order  to  bring  a 
case  within  the  Act  for  causing  malicious  injury 
to  property,  some  actual  positive  damage  must  be 
provea,  and  that  imagmary  damage  will  not 
suffice  (see  per  Best,  C.jr.  in  Bviler  v.  Turleyf  2 
0.  &  P.  589) ;  but,  in  our  judgment,  it  is  not  the 
amount  of  damage  done  (if  some  actual  damage 
is  proved)  which  is  the  test  whether  or  not  an 
offence  within  the  Act  has  been  committed.  The 
Legisdature  moreover  has  by  sect.  24  of  24  &  25 
Yict.  c.  97,  made  it  an  offence  to  unlawfully  and 
midiciously  destroy,  or  damage  with  intent  to 
destroy,  any  cultivated  root  or  plant  used  for 
food  of  man,  and  for  other  purposes  therein 
named,  and  has  not  made  it  an  offence  (unless  it 
has  done  so  by  sect.  52)  to  destroy  or  damage  un- 
cultivated roots  or  plants.  In  our  judgment,  to 
constitute  an  offence  within  sect.  52  for  com- 
mitting damage,  injury,  or  spoil  to  real  property, 
proof  must  oe  forthcoming  of  actual  positive 
damage  (to  use  the  words  of  Best,  C.J.)  to  the 
realty  itself,  and  if,  as  in  this  case,  proof  of 
damage  is  confined  solely  to  damage  to  the  pro- 
duct growing  upon  the  realty  and  consequent 
loss  to  the  owner  of  such  product,  no  offence  is 
established  within  sect.  52  of  the  Act.  There  are 
numerous  sections  in  the  Act,  as  above  pointed 
out,  making  it  an  offence  to  dami^e  the  product 
of  realty,  and,  in  our  judgment,  unless  a  case  is 
brought  within  those  special  sections  relating  to 
such  products,  damage  aone  to  the  product  alone, 
and  not  to  the  realty  itself,  is  no  offence  within 
the  Act.  The  words  of  the  Act  are  damage  "  to 
real  property,"  not  "  loss  to  the  owner  thereof." 
To  hold  otherwise  would  render  a  person  liable  to 
be  convicted  of  a  crime,  and  sent  to  hard  labour 
for  two  months,  for  merely  gathering  primroses, 
blackberries,  or  the  like,  upon  proof  given  of  some 
actual  loss  to  the  owner  thereof ;  whereas  the 
Legislature  by  sect.  24  has  created  the  p^alty  of 
one  month  only  for  maliciously  destroying  any 
cultivated  root  or  plant  used  for  the  use  of  man. 
Can  it  be  conceivea  that  the  Legislature  intended 
that,  for  simply  gathering  mushrooms  growing 
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wild  in  a  field  and  tmcnltivated,  a  person  might 
be  liable  to  two  months'  hard  laboar,  whereas  for 
malioionsly  destroying  cultiyated  roots  or  plants 
used  for  food  of  man,  he  was  only  to  be  liable  to 
one  month?  It  seems  to  ns  impossible.  The 
case  of  Laws  v.  EUringham  (46  L.  T.  Bep.  N.  S. 
64 ;  8  Q.  B.  Div.  283)  has  decided  nothing  con- 
trary to  the  above,  for  in  that  case  it  was  not 
necessary  to  decide  the  point  now  under  dis- 
cussion, nor  was  it  decided,  or  indeed  discussed. 
In  our  judgment,  the  justices  were  right  in 
refusing  to  convict  in  this  case.  No  damase  to 
the  realty  itself  was  proved,  and  the  sole  evi(&ncd 
of  damage  given  was  the  loss  of  the  mushrooms 
to  the  owner.  The  remedy  of  the  appellfuit  was 
by  action  of  trespass  in  a  County  Court,  and  not 
by  a  criminal  prosecution  before  justices.  Tliis 
appeal  must  therefore  be  dismissed  with  costs. 

Appeal  diamiseed. 

Solicitor  for  the  appellant,  Henry  SowUm,  for 
J.  C,  BuckweU,  Brighton. 

Solicitors  for  the  respondent,  Prinee  and  Co., 
Brighton. 


ThurwUvy,  June  16,  1887. 
(Before  Mathsw  and  Cave,  JJ.) 

The  Darsnth  Yallet  Maik  Sewerage  Board 
V,  The  Guardians  of  the  Poor  of  the  Dart- 
ford  Union,  (a) 

Local  govemmenin^oint  hoa/rd^Componeni  diS' 
tricU  —  Apportionment  of  esspensea  —  "  Special 
expenses  "---Puhlic  Health  Act  1876  (38  ^  39 
Vid,  c.  65),  ss.  230,  283,  and  ^Sir—Provisional 
Order  Confirmation  (Dozenth  VaU&y)  Act  1878 
(41  Sf  42  Vict  c.  ccajt.),  schedule,  ss.  16  and  17. 

By  sect,  16  of  the  Provisional  Order  Confirmaiion 
(Darenth  Valley)  Act  1878,  it  is  provided  that 
**  The  eotpense  incurred  hy  the  joint  board  in 
carrying  ovl  the  duties  prescribed  by  this  order 
«  .  .  shall  be  defrayed  out  of  a  comarum 
fund,  to  be  contributed  by  the  wba/n  sanitary 
district  cmd  several  contribulory  places  men" 
tioned  in  the  schedules  hereto,  in  manner  prO' 
vided  hy  sect,  283  of  the  Public  Health  Act  1875." 

By  sect,  V?  of  the  same  provisional  order,  it  is 
provided  that,  "  The  contributions  of  the  rural 
sanitary  authorities  of  the  Dartford  cmd  Seven- 
oaks  Tfmons  respectively  towards  the  common 
fund  of  the  united  district  shall  be  contributed 
and  raised  in  the  same  manner  in  every  respect 
eu  if  such  contributions  were  required  to  defra/y 
'special  expenses*  within  the  meaning  of  the 
PubUc  Health  Act  1875." 

Held,  upon  a  case  stated,  that  in  apportioning  the 
amount  of  the  expenses  incurred  by  the  plaintiff 
joint  board  among  its  component  districts,  the 
joint  board  should  do  so  m  proportion  to  the 
rateable  values  of  theproperties  in  such  districts, 
such  values  to  be  ascertained  according  to  the 
vakuUion  list  in  force  for  the  tim^  being,  as  pro* 
vided  by  sect,  283  of  the  Public  Health  Act  1876. 

This  was  a  special  case  stated  for  the  opinion  of 
the  Queen's  Bench  Division  pursuant  to  the 
Bules  of  the  Supreme  Court,  Order  XXXIY. 

1.  The  plaintiffs  were  constituted  a  joint  board, 
within  the  meaning  of  the  Public  Health  Act 
1876,  by  the  Local  Government  Board's  Provi- 
BJonal  Order  Confirmation  (Darenth  Yalley)  Act 

(a)  Reported  by  P.  A.  ORMHSBmu,  Eeq.,  Bvriflter«t-L»ir. 


1878«  for  the  Darenth  Yallev  Main  Sewerage 
District,  with  the  powers  and  authoritiea  men- 
tioned in  the  said  Aots  and  in  the  provisional 
order  set  forth  in  the  schedule  to  the  last* 
mentioned  Aot. 

2.  The  expenses  incurred  by  the  plaintifls  in 
carrying  out  their  duties  are  required  to  be 
defniyea  out  of  a  common  fund  to  be  contributed 
by  the  component  districts  of  the  said  Darenth 
Yalley  Mam  Sewera^  District  (namely,  the 
Sevenoaks  Urban  Sanitary  District,  the  Seven- 
oaks  Rural  Sanitary  District,  and  the  Dartford 
Rural  Sanitary  District),  in  the  manner  provided 
by  article  16  of  the  said  provisional  order, 
and  sect.  283  of  the  Public  Health  Act  1875,  and 
no  part  of  the  said  districts  had  been  exempted 
from  assessment  under  sect.  7  of  the  Local 
Grovemment  Board's  Provisional  Order  Confir- 
mation (Darenth  Yalley)  Act  1878. 

3.  In  pursuance  of  sect.  284  of  the  Public 
Health  Act  1875,  for  the  purpose  of  obtaining 
pajrment  from  the  said  component  districts  of  the 
sums  to  be  contributed  by  them  towards  the 
expenses  incurred  by  the  plaintiffs  as  aforesaid, 
the  plaintiffs  had  from  time  to  time  issued  their 
precepts  to  the  respective  local  authorities  of 
such  component  districts  requiring  payment  of 
the  sums  therein  mentioned,  and  such  sums  had 
been  paid  accordingly,  with  the  exception  of  1555L 
required  to  be  paid  by  the  defendants  by  the 
precept  of  the  12th  Oct.  1885,  whioh  unoont 
came  due  on  the  1st  Feb.  1886. 

4.  Two  other  precepts  had  since  been  isBued, 
dated  respectively  the  12th  April  1886  and  the 
11th  Oct.  1886,  for  12692.  and  12891  respectively, 
the  same  being  due  on  the  1st  Aug.  188o  and  toe 
1st  Feb.  1887  respectively.  Neither  of  sudi  sums 
had  been  paid. 

5.  In  apportioning  the  amount  of  the  said 
expenses  of  the  plaintiffs  amongst  the  said  com- 
ponent districts  for  the  purpose  of  issuing  the 
precept  of  the  12th  Oct.  lo85,  the  rateable  values 
of  the  properties  in  such  districts  were  not  all 
taken  upon  the  same  basis,  and  in  no  case  was  the 
full  rateable  value  of  all  the  property  in  the 
district,  as  appearing  in  the  valuation  list  in  fofroe 
for  the  time  being,  taken  as  a  rateable  value  lor 
the  purpose  aforesud. 

6.  The  question  for  the  ofnnion  of  the  court  was, 
whether  the  plaintiffs,  in  apportioning  the 
amounts  of  their  said  expenses  among  the  said 
component  districts,  should  do  so  in  proportion 
to  the  rateable  values  of  the  properties  in  sach 
districts,  such  values  to  be  ascertained  aoconiUng 
to  the  valuation  list  in  force  for  the  time  being, 
or  whether  the  rateable  values  of  tithes,  tithe 
commutation  rentcharges,  and  land  used  as 
arable,  meadow,  or  pasture  ground  only,  or  as 
woodlands,  market  gardens,  or  nursery  grounds, 
or  covered  with  water,  or  used  as  a  canal  or  towioff 
path  for  the  same,  or  as  a  railway  constructed 
under  the  powers  of  any  Act  of  raiiiament  for 
public  convevance,  should  be  taken  at  one-fourth 
of  the  rateable  values  thereof  appearing  in  the 
said  valuation  lists,  or  in  what  other  way,  and 
upon  what  other  basis,  the  said  apportionments 
should  be  made. 

7.  By  an  agreement  in  writing,  dated  the  18th 
Dec.  1886,  and  made  between  the  plaint^baad 
the  defendants  in  pursuance  of  Order  XXXIY. 
r.  6,  of  the  Bules  of  the  Supreme  Court  188S,  it 
was  agreed  that,  upon  the  judgment  of  the  ooui 
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being  given  npon  the  point  of  law  raised  b^  this 
case,  a  snm  of  money  to  be  ascertained  in  the 
mode  therein  mentioned,  or  in  snch  other 
manner  as  the  conrt  mi^ht  direct,  or  snch  other 
sum  as  might  be  ascertamed  by  the  conrt,  shonld 
be  paid  by  the  defendants  herein  to  the  plaintiffs 
as  therein  directed,  and  that  the  costs  pf  this 
action  and  of  the  inc^niry  therein  mentioned 
should  be  in  the  discretion  of  the  conrt,  and  that 
judgment  should  be  entered  accordingly  for  the 
sums  so  to  be  ascertained  as  aforesaid,  with  or 
without  costs  as  the  court  should  direct. 

Sy  sect.  230  of  the  Public  Health  Act  1875 
(38  &  39  Vict.  c.  55)  it  is  enacted  that, 

For  the  porpoee  of  obtaining  payment  from  the  seyeral 
eontribntory  places  within  their  oistriot  of  the  Boma  to 
be  oontribnted  bv  them,  the  rural  anthority  shall  iasne 
their  precept  to  tne  oyerseers  of  each  such  eontribntory 
place,  requiring  such  OTerseers  to  pay,  within  a  time 
limited  by  the  precept,  the  amonnt  speoifled  in  such 
precept,  to  the  roral  anthority,  or  to  some  person 
appointed  by  them,  care  being  taken  to  issne  separate 
precepts  in  respect  of  contiibntions  for  general  expenses 
and  special  expenses,  or  to  make  snch  expenses  respec- 
tively separate  items  in  any  precept,  including  botii 
olaases  of  expenses. 

The  OTerseers  shaU  comply  with  the  requisitions  of  such 
precept  bv  paying  the  contribution  required,  in  respect 
of  general  expenses,  out  of  the  poor  rate  of  their  respec- 
tive parishes,  and,  with  respect  to  special  expenses,  by 
raising  the  contribution  required  by  the  levy  ...  of 
a  serarate  rate,  in  the  same  manner  as  if  it  were  a  rate 
for  the  relief  oi  the  poor,  with  this  exception ;  (namely), 

That  the  owner  of  any  tithes,  or  oi  any  tithe  com- 
mutation rentcharge,  or  the  occupier  of  any  land  used 
afl  arable,  meadow,  or  pasture  ground  only,  or  as  wood- 
land, market  garaens,  or  nursery  grounds,  and  the 
oooimier  of  any  land  covered  with  water,  or  used  as  a 
oanal  or  towing  path  for  the  same,  or  as  a  railway  con- 
stnioted  under  tne  powers  of  any  Act  of  Parliament  for 
public  conveyance,  shall,  where  a  special  assessment  is 
made  for  the  purpose  of  such  rate,  be  assessed  in  respect 
of  one-fourth  part  only  of  the  rateable  value  thereof, 
or,  where  no  special  assessment  is  made,  shall  pay  in 
respect  of  the  said  properly  one-fourth  part  only  of  the 
rate  in  the  pound  payable  in  respect  of  houses  and 
other  proper^. 

By  sect.  283  it  is  enacted  that 

Any  expenses  incurred  by^  a  joint  board  in  pursuance 
of  this  Act,  unless  otherwise  determined  by  ^e  pro- 
vifldonal  order,  shall  be  defrayed  out  of  a  common  fund, 
to  be  contributed  by  the  component  districts  or  con- 
tributory places  in  proportion  to  the  rateable  value  of 
the  property  in  each  district  or  contributory  place,  such 
value  to  be  ascertained  according  to  the  valuation  list 
in  force  for  the  time  being. 

By  sect.  284  it  is  enacted  that, 

For  the  purpose  of  obtaining  pa3rment  from  com- 
ponent districts  of  the  sums  to  be  contributed  by  them. 
the  joint  board  shall  issue  their  precept  to  the  local 
authority  of  each  component  district,  stating  the  sum 
to  be  contributed  by  such  authority,  and  requiring  such 
authority,  within  a  time  limited  by  the  precept,  to  pay 
the  sums  therein  mentioned  to  the  joint  board,  or  to 
Bueh  person  as  the  joint  board  may  direct. 

By  sect.  16  of  the  schedule  to  the  Local  Govern- . 
xnent  Board's  Provisional    Order   Confirmation 
parenth  Vallev)  Act  1878  (41  &  42  Vict.  c.  ccxi.) 
it  is  provided  that 

The  expenses  incurred  by  the  joint  board  in  carrying 
out  the  duties  prescribed  by  this  order,  including  all 
establishment  charges,  remuneration  to  derk.  treasurer, 
officers,  and  senrants,  shall  be  defr^ed  out  of  a  common 
fund,  to  be  contributed  by  the  urban  sanitary  district 
■aid  several  contributory  places  mentioned  in  the 
schedules  hereto,  in  manner  provided  by  sect.  283  of 
the  Public  HealuiAct  1875;  and,  for  the  purposes  of 
tins  order,  any  person  appointed  by  the  joint  board  may 
liupeot,  take. copies  of,  or  make  extracts  from,  any 


valuation  list,  or  rate  for  the  relief  of  the  poor  within 
the  united  district,  or  any  part  thereof,  or  any  book 
relating  to  the  same. 

By  sect.  17  of  the  same  provisional  order  it  is 
provided  that 

The  contributions  of  the  rural  sanitary  authorities  of 
the  Dartfordand  Sevenoaks  IFnions  respectivelv  towards 
the  common  fund  of  the  united  district  shall  be  con- 
tributed and  raised  in  the  same  maimer  in  every  respect 
as  if  such  contributions  were  required  to  defray 
"  special  exT>enses  "  within  the  meaning  of  the  Public 
Health  Act  1875. 

F.  Meadows  White,  Q.C.  {Alexander  OUn  with 
him),  for  the  plaintiffs. — ^It  is  submitted  that  the 
plaintiffs  have  apportioned  the  amount  of  their 
expenses  in  the  proper  manner,  and  in  accordance 
with  the  provisions  of  the  Public  Health  Act  and 
of  the  provisional  order.  Sect.  17  of  the  pro- 
visional order  provides  that  the  contributions  of 
the  authorities  of  the  Dartford  and  Sevenoaks 
Unions  are  to  be  contributed  and  raised  as  if 
such  contributions  were  required  to  defray 
"special  expenses"  within  the  meaning  of  the 
Public  Health  Act  1876.  Sect.  230  of  the  Public 
Health  Act  1875  states  how  special  expenses  are 
to  be  raised,  namely,  upon  the  reducea  estimate 
of  the  fourth  part  of  the  rateable  value  of  certain 
kinds  of  property.  Thus  uniformity  in  the  pro- 
portions payable  by  different  districts  will  be 
sec^red.  It  is  therefore  submitted  that  the 
Darenth  Valley  Board,  in  apportioning  their  ex- 
penses between  the  constituent  authorities,  should 
take  the  rateable  value  of  the  districts  of  such 
constituent  authorities  upon  the  reduced  rateable 
values. 

ChanneU,  Q.G.  {H,  F.  Dickens  with  him)  for  the 
defendants. — ^It  is  submitted  that  the  joint  board 
should  apportion  their  expenses  between  the  con- 
stituent authorities,  by  taking  the  rateable  value 
of  the  districts  of  such  authorities  at  the  amount 
appearing  in  the  valuation  lists.    Sect.  16  of  the 
provisional  order  states  in  terms  that  the  appor- 
tionment  of  the  expenses  is  to  be  made  in  manner 
provided  by  sect.  ^&3  of  the  Public  Health  Act. 
Sect.  17  of  the  provisional  order  and  sect.  284  of 
the  Public  Health  Act  relate  to  the  mode  in  which 
the  amount  of  the  apportionment  is  to  be  con- 
tributed and  raised  within  the  districts,  and  not 
to  the  mode  in  which  the  joint  board  are  to 
apportion  the  expenses  among  the  constituent 
authorities.      Sect.  16  of  the  provisional  order 
and  sect.  283  of  the  Public  HealUi  Act  1875  apply 
to  the  apportionment  of  their  esmenses  by  the 
joint  board.    That  is  the  reason  why,  in  sects.  16 
and  283,  the  word  ''contributed"  only  is  used, 
while  in  sect.  17  the  words  are  "  contributed  and 
raised."    The  joint  board  have  first  to  apportion 
their  expanses  among  the  constituent  authorities ; 
this  having  been  done,  the  amount  of  such  con- 
tribution has  itself  to  be  apportioned  among  the 
contributory  places  in  the  district  of  the  con- 
stituent authority,  and  the  contribution  having 
been  so  apportioned,  has  to  be  raised  in  the  con- 
tributoiy  places.    The  meaning  of  the  sections 
when  taken  together  appears  therefore  to  be  this : 
that  the  expenses  are  to  be  apportioned  by  the 
joint  board  upon  the  basis  of  the  full  rateable 
value  according  to  the  valuation  list ;  the  sums 
to  be  paid  by  the  constituent  authorities  are  to  be 
contributed  by  the  contributing  places  within  the 
district,  and  raised  in  the  same  way  as  if  such 
contributions  were  required  to  delray  special 
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expenses  (to  ibis  extent  sect.  17  of  the  provisional 
order  alters  the  provisions  of  sect.  284  of  the 
PnbUc  Health  Act) ;  these  latter  sums  must  there- 
fore be  raised  according  to  the  provisions  of  sect. 
230  of  the  Public  Health  Act  1875,  that  is,  upon  the 
reduced  estimate.  Therefore  it  is  submitted  that 
clearly  the  apportionment  of  expenses  should  be 
made  by  the  joint  board  in  proportion  to  the 
rateable  value  appearing  on  the  valuation  lists, 
and  not  upon  the  reduced  estimate. 

F.  Meadows  Whiie,  Q.O.  in  reply. 

Mathsw,  J. — It  appears  to  me  in  this  case  that 
the  board  are  bouna  to  apportion  the  amount  of 
the  expenses  among  the  different  districts,  and 
to  do  so  in  proportion  to  the  rateable  value  of  the 
properties  in  those  districts.  The  values  are  to 
be  ascertained  according  to  the  valuation  list. 
It  seems  to  me  that,  wnen  we  look  at  the  pro- 
visional order  and  the  Public  Health  Act,  the 
matter  is  perfectly  clear.  Under  sect.  16  of  the 
provisional  order,  it  is  directed  that  "The 
expenses  incurred  by  the  joint  board  in  carrying 
out  the  duties  prescribed  by  this  order,  including 
all  establishment  charges,  remuneration  to  clerk, 
treasurer,  officers,  and  servants,  shall  be  defrayed 
out  of  a  common  fund  to  be  contributed  by  the 
urban  sanitary  district,  and  several  contributory 
places  mentioned  in  the  schedules  hereto,  in 
manner  provided  by  sect.  283  of  the  Public  Health 
Act  1875."  I  turn  to  sect.  283.  That  provides  that 
any  expenses  incurred  by  a  joint  board  shall  be  de- 
frayed :  "  out  of  a  common  fund  to  be  contributed 
by  the  component  districts  or  contributory  places, 
in  proportion  to  the  rateable  value  of  the  property 
in  eacn  district."  What  does  that  meanP  It 
appears  to  me  that  the  meaning  is  made  perfectly 
plain  by  the  words  that  follow,  '*  Such  value  to 
oe  ascertained  according  to  the  valuation  list  in 
force  for  the  time  being."  And  the  provisional 
order  also  provides  under  sect.  16  that,  "  For  the 
purposes  oi  this  order  any  person  appointed  by  the 
joint  board  may  inspect,  take  copies  of,  or  make 
extracts  from,  any  valuation  list,  or  rate  for  the 
relief  of  the  poor  within  the  united  district  or 
any  part  thereof,  or  any  book  relating  to  the 
same."  What  the  valuation  list  does  contain  as  a 
general  rule  we  know.  The  meaning  of  sect.  283 
of  the  Public  Health  Act  has,  I  think,  if  illumina- 
tion were  needful,  light  thrown  upon  it  b^r  sect. 
230,  which  my  learned  brother  called  attention  to 
during  the  argument.  But  here  there  does  not 
appear  to  me  to  be  any  room  for  any  misgiving 
or  doubt  as  to  what  is  meant,  when  you  come  to 
the  next  clause  of  the  provisional  order.  The 
next  clause  directs  how  the  contributions  are  to 
be  procured.  It  provides  for  the  contribution 
from  two  of  the  districts  only,  and  with  reference 
to  these  two  it  points  out  that  the  contributions 
shall  be  "raised  in  the  same  manner  in  every 
respect  as  if  such  contributions  were  required  to 
defray  special  expenses  within  the  meaning  of 
the  Public  Health  Act  1875."  Then  the  clause 
as  to  special  expenses  in  sect.  230  of  the  Public 
Health  Act  directs  that  the  deductions  shall  be 
made  which  are  referred  to  in  the  case,  but  they 
are  only  to  be  made  then,  and  that  clause  does 
not  apply  here.  It  appears  to  me,  therefore, 
that  the  contention  of  Mr.  Meadows  White  fails, 
and  that  our  judgment  must  be  for  the  defen- 
dants. 

Cave,  J.-*I  am   of  the   same  opinion.    Mr. 


Meadows  White  has  said  all  that  can  be  said  in 
favour  of  his  contention,  but  the  argommit  of  Mr. 
Channell  was  so  clear  and  so  cogent,  that  it  has 
carried  conviction  to  my  mind.    The  one  point  to 
which  I  paid  some  attention  which  Mr.  White 
made  was,  that  the  construction  we  are  patting 
upon  the  clauses  of  the  provisional  order  might 
lead  to  a  different  rate  being  levied  upon  one 
portion  of  the  district  from  that  levied  unon 
another.    If,  of   course,  the  provisional  orosr, 
instead  of  dealing  with  one  single  joint  board, 
were  dealing  with  a  great  number,  there  would 
be  a  great  deal  to  be  said  for  that  contention,  and 
one  would  have  to  struggle  against  any  constmc- 
tion  which  might  lead  to  what  would  apparently 
be  so  unfair ;  but  the  provisional  scheme  does  not 
deal  with  any  board  except  the  particular  DarenUi 
Valley  Board.    That  bemg  so,  it  was  open,  of 
course,  to  us  to  consider  wnat  was  the  best  mods 
of  ascertaining  the  proportion  which  each  of  the 
three  contributory  bodies  should  bring  into  tiie 
common  fund.     We  have  heard  nothh^  to  shoir 
that  the  construction  which  we  have  adopted  will 
lead  to  any  injustice  whatever,  and  it  mav  be 
that,  having  regard  to  the  peculiar  nature  of  this 
district,  all  of  it  being  more  or  less  of  a  suburban 
character,  there  may  be  really  no  such  dispro- 
portion as  would  mase  it  worthwhile  to  go  to  the 
trouble  of  distinguishing,  for  the  purposes  of  the 
proportion  which  each  is  to  pay,  between  the  land 
which  ultimately  will  be  assessed  at  one-fourth  of 
its  rateable  value  and  the  land  which  will  he 
assessed  at   the  full  rateable  valu&    However 
that  may  be,  we  cannot,  because  there  is  a  posn- 
bility  of  anything  of  this  kinc^  do  otherwise  than 
look  to  see  what  is  the   plain  meaning  of  tiie 
Act,  and,  as  far  as  I  can  judge  from  the  pro- 
visions to  which  mv  attention  has  been  called,  the 
plain  meaninff  is  tnat  which  my  brother  Mathew 
has  stated.    I  agree  with  his  observations  and  also 
in  the  conclusion  at  which  he  has  arrived. 

Judgment  for  the  drfendcaUs. 

Solicitors  for  the  plaintiffs,  Eingrford,  DorvMii^ 
and  Oo.,  for  Camell  and  Son,  Sevenoaks. 

Solicitors  for  defendants,  Pyhe  and  PamU,  for 
J,  and  /.  0.  Hayward,  Dartford. 


Satwrday,  June  25, 1887. 
(Before  Lord  Colsblwoe,  G.J.  and  Day,  J.) 

ESG.  v.  TtiDB  ASSXSSMENT  COKXITTBE  OP  St.  MlST, 

ISLINGTOir.  (a) 

Poor  rate-^Asseaement'^AUeration  of  wdue  of  hen- 
dUcbment  dwring  year — Reduction  qf^  rent — Pro- 
visional list — Mandamus — Vahudion  of  Pro- 
perty (Metropolis)  Act  1869  (32  ^  83  Vict,  c,  67), 
s,  47. 

Where  a  requisition  is  made  to  the  assessment  dam- 
miitee  of  a  parish  to  appoint  a  person  to  make  a 
provisional  list  under  sect,  47  of  the  Vailuaiiam 
of  Property  (Metropolis)  Act  1869,  corUaining  Ae 
gross  and  rateoMe  value  of  an  hereditameiu  as 
reduced  since  the  making  of  the  valuation  lid,  on 
the  ground  that  the  value  h^is  been  dimifiMed 
by  the  faUvng  off  of  receipts  during  ihe  year,  if  a 
primd  facie  case  of  reduction  has  been  made  oaf, 
a  m>andamMS  unttoe  grafted  to  conwdGie  assess' 
ment  committee  to  comply  wUh  suchregwsiHtm. 

(a)  B6i>oried  by  F.  A.  OHftnJWlW,  Bif., 
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BxTUB  nigif  orderinff  the  asseBsmeoat  committee  of 
the  pariah  of  St.  Mary,  Islinffton,  to  show  cause 
why  a  writ  of  mandamite  shomdnot  issue  directed 
to  them,  commanding  them  to  appoint  a  person 
to  make  a  proyisional  list  for  the  said  parish, 
containing  the  gross  and  rateable  value  of  the 
Boral  Agricultural  Hall,  as  rednced  since  the 
maJdng  of  the  valuation  list  now  in  fbrce. 

The  only  fact  material  to  the  decision  is  that, 
since  the  making  of  the  last  valuation  list,  and 
within  the  current  year,  the  receipts  of  the  Royal 
Agricultural  Hall  htA  decreased  by  about  2000Z. 
as  compared  with  former  yeat*s.  The  proprietors 
thereupon  obtained  the  above  rule  nitt  for  a 
mandcmus  that  a  provisional  list  be  made  under 
sect.  47  of  Valuation  of  Property  (Metropolis)  Act 
18d9. 

By  sect.  46  of  the  Valuation  of  Property 
(Metropolis)  Act  1869,  it  is  enacted  that 

Sveiy  valnation  list  shall  be  revised  in  manner 
directed  by  this  Act,  and  snoh  rerision  in  every  period 
of  five  years  shall  be  oondncted  as  follows : 

(1)  In  each  of  the  flnit  four  years  of  snch  period  a 
supplemental  list  shall,  if  necessary,  be  made  ont  in  the 
wne  form  as  the  valuation  list,  and  shall  show  all  the 
alterations  which  have  taken  place  daring  the  preceding 
twelve  months  in  any  of  the  matters  stated  in  &e  valua- 
tion list,  bat  shall  contain  only  the  hereditaments 
aiEsoted  by  such  alterations : 

(2)  In  the  fifth  year  of  every  such  period  the  overseers 
shall  make  a  new  valuation  list. 

By  sect.  47  of  the  same  Act,  it  is  enacted  that, 

If  in  the  coarse  of  anT  year  the  value  of  any  heredita- 
ment is  increased  b^  tne  addition  thereto  or  erection 
thereon  of  any  building,  or  is  from  any  cause  increased 
or  reduced  in  valae,  the  following  provisions  shall  have 
flSFeot: 

(1)  ^Hie  overseers  of  the  parish  in  which  such  heredita- 
ment is  situate  may,  and  on  the  written  requisition  of 
the  assessment  committee,  or  of  any  ratepayer  of  the 
onion,  or  of  the  surveyor  of  taxes  for  the  district  shall, 
send  to  the  assessment  committee  a  provisional  list  con- 
taining the  gross  and  rateable  value  as  so  increased  or 
reduced  of  such  hereditament. 

(2)  A  oop^  of  the  requisition  shall  be  sent  by  the 
person  making  it  to  the  clerk  of  the  assessment  com- 
mittee, and  if  within  fourteen  days  after  the  requisition 
has  been  served  on  'tiie  overseers  they  make  default  in 
iiending  sach  prorieiobal  list,  he  shall  forthwith  summon 
the  asBOBsment  committee,  and  the  assessment  com- 
mittee shall  appoint  a  person  to  make  such  prcrisional 
Ufit,  in  the  same  manner  as  is  in  this  Act  provided^  in 
this  case  of  the  overseers  failing  to  transmit  a  valuation 
list. 

•Tey,  Q.C.  (/.  F.  Austin  with  him),  for  the 
assessment  committee,  showed  cause.  —  First, 
it  is  submitted,  that  the  alteration  which  has 
taken  place  here  in  the  value  of  the  Agricultural 
Hall  is  not  an  alteration  within  the  meaning  of 
iBect.  46  of  the  Act  of  1869.  Secondly,  if  the 
alteration  is  within  that  section,  the  application 
of  sect.  47  is  confined  to  cai^es  where  the  nature  of 
the  alteration  is  structural  or  gt^tm-structural. 
The  idteration  must  be  structural  or  ejusdem 
generis,  such  as  building  a  new  wing,  or  pulling 
one  down,  which  would  be  a  tangible  change. 
Bat  the  section  gives  no  right  to  introduce  even 
a  large  reduction  in  rent.  The  case  of  Beg,  v. 
The  Overseers  of  Bermondsey  (14  Q.  B.  Div.  351) 
is  relied  upon  by  the  other  side,  but,  as  far  as  the 
discretion  of  the  overseers  is  concerned,  that  is  a 
decsision  in  favour  of  the  assessment  committee. 
The  case  of  Beg.  v.  The  New  Bmer  Gdm^any  (40 
li.  T.  Bep.  N.  S.  822;  4  Q.  B.  Div.  309)  Was  also 
cnfced. 

CcuUe,  for  the  Eoyal  Agricultural  Hall,  was  not 


Lord  CoLSBiBGB,  O.J. — I  understand  a  primd 
fade  case  to  have  been  made  out  of  the  reduction 
in  value  of  the  premises  of  the  applicants  from 
some  cause  or  otner.  The  present  application  is 
made  under  sect.  47  of  the  valuation  of  Property 
(Metropolis)  Act  1869,  and  we  are  asked  to  say 
that  a  person  should  be  appointed  to  make  a  pro- 
visional list,  showing  the  decrease  in  value  of  the 
Boyal  Anicultural  Hall  within  the  year.  It  is 
suggested  that  sects.  46  and  47  of  the  Act  of 
1869  both  apply  to  cases  where  there  have  been 
structural  alterations,  and  counsel  for  the  assess- 
ment committee  have  argued  at  great  length  to 
show  that  there  might  be  inconveniences  in  from 
time  to  time  applying  the  provisions  of  sect.  47 
in  any  case  where  a  primd  Jude  case  of  reduction 
in  rateable  value  has  been  made  out.  Whether 
that  is  so  I  am  not  prepared  to  say.  These 
statutes  deal  with  practical  matters,  and  their 
interpretation  is  to  be  governed  by  practical  con- 
siderations. It  is  manifest  that  where  there  is  a 
set-up  standard  of  valuation  for  a  fixed  time, 
common  justice  demands  that  there  should  be  a 
means  of  correcting  ^eat  changes  in  value,  if 
they  take  place  within  the  year.  As  to  the 
beginning  of  each  year,  sect.  46  enacts  that  a 
supplemental  list  may  be  made  out,  showing  the 
alterations  in  value  which  have  taken  place 
during  the  preceding  twelve  months.  But  inas- 
much as  there  may  be  changes  of  value  in  indi- 
vidual cases  sufficient  to  call  for  a  reduction  or 
increase  within  the  course  of  one  year,  as  well  as 
within  the  course  of  five  years,  sect.  47  has  been 
added.  It  provides,  and  in  mv  opinion  very 
justly,  that  "  if  in  the  course  of  any  year  the 
value  of  any  hereditament  is  increased  by  the 
addition  thereto  or  the  erection  thereon  of  any 
building,  or  is  from  any  cause  increased  or 
reduced  in  value,"^  the  overseers  of  the  parish 
may,  and  in  certain  cases  must,  make  a  pro- 
visional list  containing  the  gross  and  rateable 
value  of  such  hereditament  as  so  increased  or 
reduced.  The  only  question  for  us,  as  it  seems  to 
me,  is  whether  a  prirnd  fade  case  has  been  made 
out  to  call  upon  the  assessment  committee  to 
hear  and  determine  whether,  from  any  cause,  the 
Boval  Ajgricultural  Hall  has  been  increased  or 
reduced  in  rateable  value  within  the  course  of  the 
year.  The  assessment  committee  may  decide 
the  question  one  way  or  the  other,  bat  I  think 
they  must  hear  and  determine  it.  That  is  in 
accordance  with  the  plain  and  simple  construc- 
tion of  the  Act  of  Parliament.  1  venture  to 
adopt,  and  to  adopt  with  satisfaction,  the  words  of 
CocKbum,  O.J.  in  the  case  of  Beg.  v.  The  New 
Biver  Company  (40  L.  T.  Bep.  N.  S.  322 ;  4  Q.  B. 
Div.  309).  In  his  judgment  in  that  case  he  says : 
"  Now,  the  matters  stated  in  the  valuation  list 
(that  is,  the  quinquennial  list)  include,  amongst 
others,  the  gross  and  the  rateable  value.  If, 
therefore,  any  alteration  has  taken  place  in  any 
year  of  the  quinquennial  period  in  the  gross  or 
rateable  value,  that  is  to  be  the  subject-matter  of 
this  supplemental  list.  The  provision  of  the  Act 
is  very  clear,  and  more  intelligible  than  statutory 
enactments  usually  are.  I  cannot  help  thinking 
that  it  was  intended  to  rectify  what  might  other- 
wise work  very  unjustly — a  valuation  to  extend 
for  a  period  of  five  years  without  any  opportunity 
of  amending  it  if  it  ceased  to  be  in  harmony  witn 
the  actual  facts.  If  by  any  extraordinary  or 
ufik)dced-for  eironmstaaces  the  value^f  the  given 
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property  should  be  greatly  increased  on  the  one 
nond,  or  greatly  decreased  on  the  other,  then 
the  assessment  onght  not  to  continue  to  exist 
and  taxes  to  be  levied  upon  sach  an  altered 
state  of  circumstances."  It  is  true  that  that  is  a 
decision  upon  sect.  46  of  the  Act,  and  sect.  46 
only,  but  1  agree  with  the  principle  there  ex- 
pressed and  I  adopt  it  entirely ;  the  language  used 
IS  precise  and  excellent,  and  it  exactly  expresses 
my  yiew.  The  language  of  sect.  47  shows  plainly 
what  the  Legislature  meant.  It  would  be  unjust 
that  the  assessment  committee  should  not  take 
into  account  a  reduction  in  yalue  of  2000Z.  a  year. 
The  decision  in  Beg.  y.  The  Asaeasment  Gonvmiitee 
of  the  Poplar  Union  (61  L.  T.  Bep.  N.  S.  97 ;  13 
Q.  B.  Diy.  364)  is  also  in  favour  of  this  view.  It  is 
immaterial,  for  the  purposes  of  this  case,  to  con- 
sider the  difference  of  opinion  between  Lord  Esher, 
M.B.  and  Fry,  L.  J.,  but  they  both  agree  as  to  the 
effect  of  sect.  46  of  the  Act  during  the  quinquen- 
nial period,  where  there  has  been  a  diminution  in 
the  rateable  value  within  the  year.  The  principle 
acted  upon  there  is  applicable  to  the  case  before 
us.  In  my  opinion,  whether  we  look  at  the  Act 
apart  from  or  together  with  the  cases,  it  is  clear 
that  the  mandamus  must  go. 

Day,  J. — ^I  agree. 

Bule  dbaoluiefor  mancUmma. 

Solicitors :  Kvngeford,  J^orman, and  Co.;  WilUam 
LewU, 


Tuesday,  July  19, 1887. 

(Before  Stefhsn  and  Wills,  J  J.) 

Beg.  V,  BoBiHSON.  (a) 

Coroner^^imadiction — Coroner  for  the  county — 
Prison  for  the  coun^-^Priaon  Act  1865  (28  <J-  29 
Vict.  c.  126),  aa.  48  and  bV—Priaon  Act  1877 
(40  Sr  41  Vict.  c.  21),  aa.  30  and  4S— Municipal 
Corporationa  Act  1882  (45  ^  46  Vict.  c.  50), 
as.  171  and  228,  auh-aecta.  3  and  4. 

By  aect.  48  of  the  Priaon  Act  1865:  "It  ahaU  he 
the  duty  of  the  coroner  having  juriadiction  in  the 
place  to  which  the  priaon  helonga  to  hold  am,  in* 
quest  on  the  body  of  every  prisoner  who  may  die 
within  the  priaon.** 

By  aect.  57  of  the  aame  Act :  *'  Every  priaon,  where- 
soever situate,  ahall  for  dU  pwrpoaea  he  deemed 
to  he  within  the  Umita  of  the  phice  for  which  it  ia 
uaed  aa  a  priaon.*' 

By  sect.  39  of  the  Priaon  Act  1877,  the  Secretary  of 
State  may  make  rvlea  aa  to  the  place  to  which 
certain  prisons  a/re  to  he  considered  to  helong, 
hut  untu  aueh  rulea  a/re  made,  the  tranafer  under 
thia  Act  of  the  mriaona  ia  not  to  affect  thejuria' 
diction  of  any  aheriff  or  coroner. 

By  aect.  171  hf  the  Municipal  Corporationa  Act 
1882 :  **  The  coimdl  of  a  horough    .    .    .    ahaU 

rovnt  a  fit  peraon    .    .    .    to  he  coroner  of 
horough;  and  thenceforth  no  peraon  other 

them  the  coroner  ao  appointed  ahall  take  in  the 

horough  cmy  inquisition  helonging  to  the  office  of 

coroner** 
By  aect.  228,  sub'sect.  4,  of  the  same  Act :  *'  Any 

gaol    ...    which  at  the  commencement  of  this 

Act  ia  parcel  of  a  county  ahall  continue  to  he 

parcel  of  the  county.** 
when  the  Priaon  Act  1865  carnie  into  operation, 

(h^ord  Caatle,  which  was  siiuaie  wUhim,  the  limUa 

<a)  BapoTtafl  by  r.  A.  Obailbhktm,  Eiq.,  Baniit0r«t-Lftir. 


of  the  city,  was  the  prison  for  ihe  county^  and  ih 
coroner  for  the  county  held  inquests  on  prisanert 
dying  there.  At  thai  time  there  was  a  smarate 
gaol  for  the  city.  No  rule  was  made  as  to  ua^ari 
Castle  under  sect.  30  of  the  Prison  Act  1877. 
Held,  that  upon  the  true  construction  of  the  staiuies, 
the  coroner  for  the  county  stiU  had  jurisdieHon 
to  hold  inquests  in  Oaiford  GasUe,  which  was  iha 
prison  for  the  county,  cund  was  paircei  of  ifte 
county,  and  not  in  the  city. 

This  was  a  rule  nisi  obtained  by  the  coroner  far 
the  city  of  Oxford,  calling  upon  the  coroner  for 
the  county  to  show  cause  why  certain  inauisitiaiifl 
taken  by  the  coroner  for  the  county  on  tne  bodies 
of  prisoners  who  had  died  in  Oxford  Casde 
should  not  be  removed  by  writ  of  certiorari  to  the 
Queen's  Bench  Division  to  be  quashed. 

The  facts  were  as  follows :  From  1843  to  1877 
the  predecessor  of  the  present  coroner  for  tiie 
county  had  held  and  exercised  the  office  of  coroner 
for  the  county  and  also  for  the  city  of  Oxford. 
In  1877  the  jiresent  coroner  for  the  county  was 
elected  coroner  for  the  central  district  of  the 
county  of  Oxford.  Since  1878  he,  as  oonnty 
coroner,  had  held  inquests  upon  prisoners  who 
died  in  Her  Majesty's  prison  at  Oxford.  In  1877 
the  present  coroner  for  the  city  was  elected  to 
the  office  of  coroner  for  the  city  of  Oxford. 
At  the  date  of  the  passing  oi  the  Prison 
Act  1865,  Oxford  Castle  was  used  as  ihe  priaoo 
for  the  county.  The  Secretary  of  State  had 
made  no  order  in  respect  of  the  prison  in  qoes- 
tion,  under  sect.  30  of  the  Prison  Act  1877. 
The  prison  is  situate  in  the  district  of  the  ooun^ 
of  Oxford^  but  within  the  cit^.  The  coroner  m 
the  city  now  claimed  to  hold  inquests  in  Uie  said 
prison  to  the  exclusion  of  the  county  coroner,  on 
the  ground  that,  the  prison  being  wholly  wi^un 
the  city,  since  the  Prison  Act  of  1877  the  county 
coroner  had  no  jurisdiction  there,  and,  in  order 
to  have  the  question  determined,  he  ob^ined  the 
rule  nisi. 

By  sect.  41  of  the  Municipal  Corporations  Act 
1837  (7  Wm.  4  &  1  Vict.  c.  78)  it  is  enacted 
that 

All  oonnty  gaols,  oonrts,  depdts  for  arms,  and  all 
lands,  bnildings,  easements,  and  appnrtenaneea  tlioR- 
nnto  belonging,  which  before  the  pasaing  of  the  Aci 
pissed  in  the  last  session  of  Parliament,  .  .  .  wen 
in,  of,  or  belonging  to  any  oonnty,  shall  be  taken  to  be 
and  considered  and  shall  remain  part  and  parcel  of  aaoh 
oonnty,  and  nnder  the  exdnsiye  jniifldioiion  of  ite 
authorities  of  snch  oonnty,  as  if  the  said  last-mentioBBd 
Act  had  not  been  passed. 

By  sect.  48  of  the  Prison  Act  1865  (28  A  29 

Vict.  c.  126)  it  is  enacted  that 

It  shall  be  the  dnty  of  the  coroner  having  jnrifldietiaB 
in  the  place  to  which  the  prison  belongs,  to  hc^d  aa 
inquest  on  the  body  of  every  prisoner  who  may  die  witlmi 
the  prison. 

By  sect.  57  of  the  same  Act, 

Every  prison,  wheresoever  situate,  shaU  for  all 
purposes  be  deemed  to  be  within  the  limits  of  the  plaee 
for  which  it  is  used  as  a  prison. 

By  sect.  30  of  the  Prison  Act  1877  (40  &  41 
Vict.  c.  21)  it  is  enacted  that 

The  Secretary  of  State  may,  from  time  to  time,  if 
he  think  it  expedient  so  to  do,  for  the  purpose  of  any 
enactment,  law,  or  custom,  descriptive  of  or  dependeat 
on  the  circumstance  of  a  prison  being  the  prison  of  afly 
county,  riding,  coun^  of  a  city,  county  of  a  town, 
liberly,  borough,  or  other  place  having  a  separate 
prison  jurisdiouon,  by  any  general  or  special  rale  direct 
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that,  for  snoh  pnrpoee  oa  sforeflaid,  any  priaon  looaUy 
sitDftte  within  tke  oonnty  in  which  anoh  nding,  ooxaitj 
(tf  a  oiiy,  conntj  of  a  town^  liberty,  borongh,  or  place  10 
ntnate,  or  any  prison  which  he  may,  in  pnrsoance  of 
thia  Act,  haye  appointed  aa  a  prison  to  which  prisoners 
may  be  oommittecij  is  to  be  considered  to  be  the  prison 
of  snoh  oonnty,  nding,  oonnlrf  of  a  city,  oonnty  of  a 
town,  liberty,  borongh,  or  other  place,  but  subiect  to 
any  anoh  nUe  aa  in  thia  aection  mentioned,  and  nntil 
the  same  be  made,  the  transfer  nnder  this  Act  of  the 
prison  to  which  this  Act  applies,  and  of  the  powers  and 
jurisdiction  of  prison  anthori^es  and  of  juaticea  in 
seaaiona  aaaembled,  and  of  Tisiting  jnstioee,  ahidl  not 
affect  the  jurisdiction  of  any  sheriif  or  coroner,  or,  saye 
aa  proyided  by  this  Act,  of  any  justice  of  the  peace  or 
other  officer  haying  at  the  commencement  of  this  Act 
JTiriBdiotion  in,  oyer,  or  in  reapeot  of  anch  priaon. 

By  sect.  48  of  the  Prison  Act  1877  it  is  enacted 
that 

The  legal  eatate  in  eyery  prison  to  which  thia  Act 
appbea,  and  in  the  aite  and  land  belonging  thereto,  and 
in  the  furniture  and  efFecta,  ahall,  on  and  after  the  com- 
mencement of  thia  Act,  be  deemed  to  be  yested  in  the 
Prison  Oommiaaionera,  and  not  in  the  Secretary  of  State, 
but  ahall  from  time  to  time  be  dispoaed  of  by  such  com- 
ndaaioniera  in  anch  mode  aa  the  Secretary  of  State,  with 
the  oonaent  of  the  Treaanry,  may  direct. 

By  sect.  171  of  the  Municipal  Corporations  Act 
1882  (45  &  46  Yiot.  c.  50)  it  is  enacted  that 

The  council  of  a  borough  haying  a  separate  court  of 
quarter  aesaiona  ahall,  within  ten  daya  next  after  receipt 
of  ihe^  grant  thereof  by  the  oounoU,  and  thenceforth 
from  time  to  time  appoint  a  fit  peraon,  not  an  alderman 
or  oooncillor  of  the  borough,  to  be  coroner  of  the 
borough ;  and  thereafter  no  peraon  otiier  tlum  the 
ooroner  ao  appointed  ahall  take  in  the  borough  any 
inquiaition  belonging  to  the  office  of  coroner. 

By  tilie  same  Act,  sect.  228,  sub-sect.  3 : 

But  nothing  in  thia  Act  ahall  preyent  any  ^:aol,  houae 
of  correction,  lunatic  aaylum,  court  of  justice,  or 
judges*  lodging,  which,  at  the  passing  of  the  Municipal 
Corporations  Act  1885,  was,  and  at  uie  commencement 
of  tliia  Act  is,  taken  to  be,  for  any  purpose,  in  any 
oonnty*  from  being  still,  for  that  purpose,  taken  to  be 
In  that  oounty,  as  if  this  Act  had  not  Seen  paaaed. 

Sub-sect.  4 : 

Any  gaol,  court,  depAt  for  anna,  and  any  land  thereto 
belonging,  which,  at  the  commencement  of  this  Act,  is 
paroel  of  a  county,  shall  continue  to  be  parcel  of  the 
oonnty^  and  under  the  exoluaiye  juriadiction  of  the 
authontiea  of  the  county,  aa  if  thia  Act  had  not  been 


Ashion  Oross,  for  the  county  coroner,  showed 
cause  against  the  rule. — ^At  the  date  of  the  passing 
of  the  Prison  Act  of  1865  Oxford  Castle  was  the 
priaon  for  the  county,  and  used  for  county  pur- 
poses exclusiyely.  That  is  clear  from  sects.  48 
and  57  of  that  Act.  The  county  coroner,  there- 
fore, had  jurisdiction  to  hold  inquests  in  this 
prison  at  that  time.  It  is  submitted  that,  although 
sect.  48  of  the  Prison  Act  1877  proyides  tl^t 
"  the  legal  estate  in  every  prison  to  which  this 
Act  applies  shall,  on  and  after  the  commencement 
of  this  Act,  be  deemed  to  be  vested  in  the  Prison 
Commissioners,  and  not  in  the  Secretary  of  State,*' 
that  Act  does  not  alter  the  jurisdiction  of  the 
oounty  coroner.  Sect.  30  of  this  Act  makes  this 
clear.  The  effect  of  the  Act  of  1877  was  to  make 
Oxford  Castle  the  general  prison  for  both  the 
countj'  and  the  city.  Previously  the  county  and 
the  city  gaols  had  been  distinct.  Therefore,  at 
the  beii^inning  of  1878,  when  this  Act  came  into 
operation,  the  county  coroner  had  jurisdiction 
in  the  prison  in  question ;  and  it  is  sub- 
mitted tnat,  in  the  absence  of  any  special 
direction  under  sect.  80  to  the  contrary,  his 
jnnsdiction  has  not  been  interfered  with.    The 


other  side  rely  on  sect.  171  of  the  Municipal 
Corporations  Act  1882,  but  that  cannot  afEect  the 
jurisdiction  of  the  county  coroner,  because  he  has 
not,  in  fact,  taken  any  inquisition  in  the  borough. 
The  general  words  of  that  section  do  not  interfere 
with  the  old  jurisdiction.  Sub-sects.  3  and  4  of 
sect.  228  of  the  Municipal  Corporations  Act 
188^  leave  the  gaol  as  it  was  beiore — ^parcel  of 
the  county.  The  provisions  of  sect.  41  of  the 
Municipal  Corporations  Act  1837  have  never 
been  interfered  with,  and  still  stand.  Therefore 
the  prison  in  question  remains  a  county  prison, 
and  one  in  which  the  county  coroner  has  juris- 
diction. 

MeUheimer  in  support  of  the  rule.— The  prison 
in  question  belongs  in  no  sense  to  the  county. 
Under  sect.  48  of  the  Prison  Act  1877  the  property 
is  deemed  to  be  vested  in  the  Prison  Commis- 
sioners, and  not.  in  the  Secretary  of  State.  Since 
the  Act  of  1877  the  prison  no  longer  belongs  to 
the  county.  It  is  locally  situated  within  the  city. 
The  prison  having  ceased  to  belong  to  the  county* 
the  county  coroner  now  has  no  jurisdiction  there. 
Sect.  171  of  the  Municipal  Corporations  Act  1882 
is  a  positive  enactment  that  the  city  coroner  is 
to  hold  inauests  in  the  city.  It  is  therefore 
submitted  tnat  the  county  coroner  has  no  juris- 
diction  to  hold  inquests  in  this  prison. 

Stephen,  J. — I  am  of  opinion  that  the  probable 
interpretation  to  be  put  upon  the  statutes  that 
have  been  cited,  is  that  suggested  by  counsel  for 
the  county  coroner.  I  confess  that  I  cannot  feel 
complete  and  absolute  satisfaction  as  to  the  proper 
construction  to  be  put  upon  these  Acts,  because 
we  are  arsuing  upon  a  fiction  and  upon  a  fictitious 
state  of  thiuffs.  My  view  is  that,  under  the  cir- 
cumstances, the  fictions  must  be  kept  up.  That, 
at  any  rate,  is  a  more  convenient  course  than  to 
throw  them  aside.  I  think  that  the  effect  of  the 
Prison  Act  1865  was  to  give  the  county  coroner 
jurisdiction  in  the  prison  now  in  question,  as  at 
that  time  it  was  clearly  used  as  a  prison  for  the 
county.  I  do  not  tmnk  th^t  the  effect  of  the 
Prison  Act  1877  was  to  alter  that.  It  is  sugstested 
by  counsel  for  the  city  coroner,  that  the  effect  of 
the  Act  of  1877  is  that  all  gaols  are  to  be  gaols  at 
large,  so  to  speak ;  I  cannot,  however,  a^ee  with 
that  construction  of  the  Act.  The  Pnson  Act 
of  1865  confirms  the  jurisdiction  in  the  coroner 
of  the  county,  and  the  Act  of  1877  does  not,  in 
my  opinion,  take  it  away.  Neither  does  sect.  171 
of  the  Municipal  Corporations  Act  1882  take  it 
away,  because  the  county  ooroner  does  not  take 
inquisitions  in  the  borough,  but  he  does  so  in  the 
county  in  fact.  The  general  theory  of  the  Acts 
points  to  the  conclusion  at  which  I  have  arrived, 
namely,  that  the  oounty  coroner  has  jurisdiction 
to  take  inquisitions  in  Oxford  Castle.  The  rule 
must  therefore  be  discharged. 

Wills,  J. — I  am  of  the  same  opinion.  Sect.  48 
of  the  Prison  Act  1865  points  out  the  duty  of  the 
coroner.  That  section  is  founded  upon  the  notion 
that  the  prison  belongs  in  some  sense  to  some 
particular   place.      Sect.    57    says  that,  "eveiy 

S risen,  wherever  situate,  shall  for  all  purposes  he 
eemed  to  be  within  the  limits  of  tne  place  for 
which  it  is  used  as  a  prison."  It  is  rather  diffi- 
cult to  say  exactly  what  that  section  means, 
because  there  are  pIjEkces  where  the  same  prison  is 
used  for  both  the  county  and  the  boroum.  But 
whatever  l^e  meaning  of  sect.  57  may  be/I  cannot 
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doubt  that  it  was  not  intended  to  interfere  with  a 
gaol  belonging  to  a  particnlar  place  within  the 
meaning  of  sect.  48.    What  plaoe  shonld  the  gaol 
belong  to  but  the  county  P    Then  it  is  said  tlmt  a 
complete  alteration  was  effected  by  the  Prison 
Act  of  1877.    But  I  do  not  think  so  for  a  moment. 
Sect.  57  of  the  Act  of  1865  says  that  every  prison 
shall  "  be  deemed  "  to  be  within  the  limits  of  the 
place  for  which  it  is  used  as  a  prison.    The  words 
"  shall  be  deemed  "  are  there  inserted  for  the  very 
purpose  of  preventing  this  difficulty  which  is  now 
suggested  &om  being  raised.    The  jurisdiction  of 
justices  and  quarter  sessions  to  commit  prisoners 
to  the  gaol  of  the  county  has  not  been  altered, 
and  the  power  to  commit  to  such  a  gaol  belongs 
to  the  common  law.    Besides,  there  is  the  general 
jurisdiction   existing  at  common   law  to   send 
ofEenders  to  prison,  and  that  depends  upon  the 
r^ht  to  commit  to  the  saol  of  the  county  where 
the  offence  is  committea.    Tet  it  is  argued  that 
the  county  gaol  has  oeased  to  exist.    But,  as  a 
matter  of  fact,  in  the  ^preater  part  of  commit- 
ments under  which   prisoners  are  now  under- 
going terms  of  imprisonment,  the  prisoner  is  con- 
veyed to  the  county  gaoL    The  Castle  of  Oxford 
is  still  the  county  gaol,  except  in  so  far  as  its  use 
has  been  infringeidby  Aot  of  Parliament.    There- 
fore, in  my  judgment,  notwithstanding  sect.  48 
of  the  Prison  Act  1877,  which  enacts  that  the 
legal  estate  in   every  prison    shall  be  deemed 
to  be  vested  in  the  Prison  Commissioners,  and 
not  in  the  Secretary  of    State,  the  gaol  still 
belongs  to   the  county   to   which   it   belonged 
when   the   Act   of    lo65  came   into    operation. 
Then,    it.  is  further  contended  that  the  effect 
of  the  Municipal  Corporations  Aot  1882  is   to 
vest  in  the  city  coroner   jurisdiction   to   hold 
inquests  in  the  gaol  in  question.    Sect.  171  of 
that  Act  says  that  ''the  council  of  a  borough, 
having  a  separate  court  of  quarter  sessions  shaU 
appoint  a  fit  person  to  be  coroner  of  the  borough 
and  therefore  no  person  other  them  the  coroner 
so  appointed  shall  take  in  the  borough  any  in- 
quisition belonging  to  the  office  of  coroner/'    But 
the  county  gaol  is  not  in  the  borough ;  it  may  be 
said  to  be  locally  in  the  borough,  but  when  it  was 
created  a  county  gaol  it  ceased  to  be  in  the 
borough.    That  is  the  effect  of  sect.  57  of  the  Act 
of    18o5,  which  provides  that  "Every   prison, 
wheresoever  situate,  shall  for  all  purposes  be 
deemed  to  be  within  the  limits  of  the  place  for 
which  it  is  used  as  a  prison."    At  the  time  when 
the  Prison  Act  of  18o5  was  passed  this  gaol  was 
used  exclusively  for  the  county,  and  not  for  the 
city.    Sect.  30  of  the  Prison  Act  of  1877  care- 
fully preserved  this  state  of  things,  which,  in  my 
jud^pnent,  is  not  affected  by  the  Municipal  Corpo- 
rations   Act    1882.     Moreover,    sub-sect.    8    of 
sect.  288  of  that  Act  expressly  provides  that 
"nothing  in  this  Act  shall  prevent  any  gaol, 
bouse  of  correction,  &c.,  which,  at  the  passing  of 
the  Municipal  Corporations  Act  1835,  was,  and  at 
the  commencement  of  this  Act  is,  taken  to  be,  for 
any  purpose,  in  any  county,  from  being  still,  for 
that-purpose,  to  be  taken  to  be  in  that  county,  as  if 
this  Act  had  not  been  passed."    For  the  reasons  I 
have  given  I  think  tnat  the  prison  in  question 
was,  at  the  time  when  the  Municipal  Corpora- 
tions Act  1882  was  passed,  parcel  of  the  county  of 
Oxford.    I  therefore  oome  to  the  same  conclusion 
aa  my  brother  Stephen,  that  this  rule  must  be 
diacihargftiL  RuU  di$tha/r^ 


Solicitor  for  the  city  coroner,  Oharls$  Mattam^ 
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PROBATA,  DIVOECE,  AND  ADMIBAI/ 

DIVISION. 
PBOBATE  BUSINESS. 
Tuesda/y,  July  20, 1886. 
(Before  Butt,  J.) 

The  Guabdiass  of  thjs  Poob  of  the  Pajush  or 
Lambeth  t;.  Thjs  Next  of  Kuf  of  Mabxa 
Bbadshaw  (deceased),  (a) 

AcUniniairaiion — Creditors — Deceased  a  fauper 
lunatic -^  Esepenaes  of  tnaintewmce — Mtghi  </ 
poor  law  guardiane  to  recover  against  egtaie  of 
iwnaiic  cfier  her  deaiAr-12  ^  13  Vid.  c  1€3, 
SB.  16, 17. 

The  deceased  had,  for  over  sioi  years  prior  to  hot 
death,  been  supported  as  a  pauper  lunqiic  aJt  iks 
county  lunaiic  atylwa^. 

During  the  whole  of  this  period  she  toas,  in  fact, 
entitled  to  an  annuity  of  241. 16«.  6d^  fay  able  hy 
the  Commissioners  for  the  Reduction  of  the 
National  Debt.  This  fact  only  came  to  ihe  know- 
ledge of  the  guardians  at  the  time  of  her  daatk,  or 
shorilu  thereafter. 

Held,  that  the  ^uardiasi$  were  ereditore  of  ike 
deceased,  wUhm  the  provisions  (^  12  ^  18  VieL 
c,  103,  ss,  16, 17,  and,  as  such,  entitled  to  adminie- 
traiion  of  her  estate. 

Held,  also,  that  the  claim  of  the  guardkuie  woe  noi 
limited  to  the  period  of  twelve  monihe  preeeribed 
by  sect.  16  of  that  statute,  but  that,  in  reepeat  cf 
such  period,  they  were  entitled  ahsolvidy  to  repajf- 
ment,  under  ihee^tuis,  and,  as  to  a  further  period 
not  exceeding  fioe  year*  {makiiui  eim  yeasre  tn  oIQ, 
they  were  entiUed  to  eome  in  and  cUdm  as  ordinary 
creditors,  notwithstanding  the  fact  cfihmrhtmmo 
taken  no  e^s  to  recover  payifMnt  for  etufk 
efcpendUure,  OMring  ihe  lifetime  of  tie  rfocemrf 
pauper  lunaiic. 

This  was  a  motion  for  a  mnt  of  letters  of.  ad- 
ministration, in  respect  of  the  estate  of  Mmtj 
Bradshaw,  deceased,  to  Walter  Benjamin  Wihnot, 
the  nominee  of  the  Poor  Law  Cruardians^  for 
the  parish  of  Lambeth,  claiming  as  crediton 
of  the  deceased,  who  was  an  inmate  of  th^ 
county  asylum,  at  Wandsworth,  from  1879  down 
to  the  time  of  her  death,  which  occurred  in 
Dec.  1885. 

During  that  time,  there  became  due  to  tiift 
guardians,  in  respect  of  her  mauoytenanoa  as  a 
pauper  lunatic,  a  sum  of  181Z.  19s.  lid. 

Aoout  the  time  of  her  death,  or  soon  afters 
wards,  it  was  for  the  first  time  brought  to  the 
knowledge  of  the  board  of  guardians,  that  Mary 
Bradshaw,  the  deceased,  had,  before  and  during 
the  whole  time  she  had  been  an  inmate  of  the 
asylum,  been  entitled  to  receive,  from  the  Com- 
missioners for  the  Beduction  of  the  National 
Debt,  an  annuity  of  241. 16s.  6d. 

It  appeared  that  she  received  the  last  payment 
in  respect  of  this  annuity,  about  six  montJbs 
before  she  went  into  the  asylum.  Therefore 
fourteen  half-yearly  payments  were,  at  the  time 
of  her  death,  due  to  ner  or  her  representatiTes, 
amounting  to  a  sum  of  173L  158.  6d.,  or  somewhat 
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less  than  the  total  amount  expended  upon  her 
maintenance  by  the  guardians. 

Citation  issued  to  the  next  of  kin,  on  the  5th 
Haj,  1886,  bat  none  of  them  appeared. 

Olen  appeared  for  the  Lambeth  gaardians. 

Butt,  J. — ^Has  there  been  any  notice  to  the 
Queen's  Proctor  P 

Olen, — ^No. 

Butt,  J. — Should  there  not,  in  strictness,  be 
such  notice? 

Glen, — ^The  Queen's  Proctor,  of  himself,  would 
have  to  move. 

Butt,  J. — ^No ;  if  he  is  interested,  he  is  entitled 
to  notice.  There  is  another  cjuestion.  Is  not 
some  order  of  a  justice  or  lustices  required, 
under  the  Act  of  1853(  16  &  17  Vict.  c.  97,  s.  104)  P 

Gf2e».«— Here  is  an  authority  in  which  the 
court  granted  an  application  of  this  kind,  but 
that  point  does  not  seem  to  have  been  raised  at 
alL  The  only  question  was,  whether  letters  of 
administration  should  be  granted  to  the  guardians 
of  the  union  (which,  in  tmit  case,  was  the  Totnes 
Union)  under  12  &  13  Vict.  c.  103,  as.  16,  17. 
The  case  is  Windeatt  y.  8harland  (23  L.  T.  Rep. 
N.  S.  877 ;  L.  Rep.  2  P.  &  D.  266.)  The  marginal 
note,  read  at  the  request  of  the  learned  judge,  is 
as  follows : 

The  deceased,  at  the  time  of  hie  death,  had  been  for 
many  yean  at  a  coan^  Innatio  asrlnm  as  a  lunatic,  at 
the  eroenee  of  the  nnion  to  which  he  belonged.  At  that 
time  he  was  beneficially  interested  in  a  snm  of  4001, 
Tfareeper  Cent.  Consols  standing^  in  the  names  of  trustees, 
sister,  the  only  next  of  kin  or  person  entitled  to  the 


proper^,  was  also  a  panper  lunatic. 

Tne  Court  held,  that  the  guardians  of  the  union  to 
which  the  deceased  belonged  were,  under  the  provisions 
of  12  &  13  Vict.  c.  108,  SB.  16,  17,  creditors  of  the 
deceased,  and  granted  administration  to  them,  for  the  use 
and  benefit  of  the  lunatic  next  of  kin. 

Butt,  J. — ^Now  read  sect.  16. 

QUn  read  the  section : 

Where  any  pauper  shall  have  in  his  possession  or 
belon^ng  to  him  anj  money  or  yalnable  security,  the 
goaardians  of  the  union  where  such  pauper  is  chargeable 
may  take  and  appropriate  so  much  of  such  money,  or 
the  produce  of  such  security,  or  reooyer  the  same  as  a 
debt  before  any  local  court,  as  will  reimburse  the  said 
gnardians  for  the  amount  expended  by  them,  whether  on 
behalf  of  the  common  fund  or  of  any  parish,  in  the 
relief  of  such  pauper  during  the  period  of  twelye  months 
prior  to  such  taking  and  appropriation,  or  prior  to  such 
proceeding  for  the  recoyery  thereof  (as  the  case  may  be) ; 
and,  in  the  eyent  of  the  death  of  any  pauper  haying  in 
his  possession  or  belonging  to  him  any  money  or  pro- 
perly, the  guardians  of  the  union  or  parish  wherein 
snoh  pauper  shall  die,  may  reimburse  themselyes  the 
expenses  incurred  by  them  in  and  about  the  burial  of 
such  pauper,  and  in  and  about  the  maintenance  of  such 
panper  at  any  time  during  the  twelve  months  previous 
to  the  decease. 

Butt,  J. — ^Now  let  us  see  whether  you  come 
within  that  sect.  16.  That  only  makes  you  credi- 
tors for  six  months'  maintenance.  Have  you 
referred  to  the  case  of  The  Quardians  of  the  Poor 
ofMUe  End  v.  Findlay  (9  L.  T.  Rep.  N.  S.  346; 
3  Swa.  &  Tris.  365)  ? 

Olen. — I  have  not.  But  the  case  of  The  Chtar- 
diane  of  the  Derby  Union  v.  Sharratt  (61  L.  T. 
Eep.  N.  S.  319 ;  27  Ch.  Div.  710)  establishes  my 
first  proposition,  which  is,  that  the  sums  paid  for 
maintenance  are  a  debt,  recoverable  in  a  creditor's 
action  against  the  real  and  personal  representa- 
tivea  of  the  deceased  pauper  lunatic,  notwith- 
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standing  the  fact  that  no  steps  to  recover  pay- 
ment 01  expenses  incurred  in  respect  of  such 
maintenance  were  taken  in  the  pauper's  lifetime. 

Butt,  J. — ^What  is  occurring  to  me  is  this : 
▼ou  cite  the  case,  to  show  that  where  the  parish 
has  paid  to  the  union  certain  sums  for  the  main- 
tenance of  this  pauper  lunatic,  that  debt  may  be 
proved  against  the  estate  of  the  pauper  by  the 
union.  But  in  order  to  constitute  that  a  debt, 
must  there  not  be  an  order  by  the  justices  upon 
the  parish  to  pay  the  union  P  Where  that  order 
has  not  been  maae,  I  have  some  little  doubt  about 
this  matter. 

Olen, — The  section  I  have  read  entitles  them  to 
repayment  absolutely,  in  respect  of  the  cost  in- 
curred for  the  maintenance  of  the  pauper,  so  that, 
under  the  terms  of  the  section,  I  submit  they  are 
constituted  creditors. 

BuTT^  J. — ^That  is  for  one  year,  in  erpress  terms. 
I  think  they  are  constituted  creditors  by  that 
section  to  that  extent. 

Olen, — Under  that  section  they  would  be  entitled 
only  in  respect  of  one  year ;  but  in  the  case  of  the 
Derby  Union  v.  Sharratt,  a  claim  for  three  and  a 
half  years'  maintenance  was  allowed,  and  there- 
fore what  I  put  before  your  Lordship  is  this : 
Under  the  Act,  the  guardians  are  entitled  to  help 
themselves,  for  one  year,  but,  in  respect  of  five 
years  previous  to  that  one  year,  they  are  creditors 
of  the  estate,  and  in  order  to  realise  their  debt, 
all  they  would  have  to  do,  would  be  to  bring  an 
action  to  recover  the  amount,  so  that  the  enect 
would  be,  that  if  this  court  grants  letters  of  ad- 
ministration —  there  being  no  difference  here 
between  the  union  snd  the  parish — ^no  suit  will  be 
necessary;  and  in  this  present  case  service  has 
been  effected,  but  no  appearance  has  been  entered 
to  the  citation. 

Butt,  J. — If  the  lunatic  were  alive,  it  is  clear 
that  the  proceedings  would  be  taken  under  the 
section  to  which  reference  has  been  made,  by 
getting  an  order  from  justices,  directing  a  seizure 
of  the  property ;  but  where  the  lunatic  is  dead,  is 
that  the  right  course  F  There  is  a  provision  in 
this  Act  en>ressly  authorising  justices  to  make 
that  order,  i  am  only  pointing  out  the  distinction. 
If  the  lunatic  had  been  alive,  that  would  have 
been  the  remedy  under  t^at  section ;  but  now  that 
she  is  dead,  and  you  ean  get  no  such  order  as 
that,  the  question  is,  are*  yoa  creditors  under  the 
section  F 

Ol&n,-^l  submit  we  are,  upon  the  authority  of 
the  case  of  the  Guardian^  of  the  Derby  Union  v. 
SharraU  (51  L.  T.  Rep.  N.  S.  319 ;  27  Ch.  Div. 
710). 

Butt,  J. — ^I  have  referred  to  the  case  of  The 
Ouardiaau  of  Mile  End  v.  Findlay  (3  Swa.  &  Tris. 
366),  and  it  seems  to  me  that  Sir  J.  P.  Wylde,  in 
that  case,  granted  administration  to  the  guar- 
dians under  sect.  73  of  the  Probate  Act,  they 
being  not  otherwise  entitled  to  the  grant. 

Olen, — ^Yes.  But  since  that  decision  we  have 
the  very  recent  authority  I  have  cited,  which 
removes  the  doubt  expressed  by  Sir  J.  P.  Wylde 
in  the  earlier  case. 

Butt,  J.-^I  think  you  ought  to  communicate 
with  the  Queen's  Proctor.  You  may  take  the 
ffrant  in  the  terms  asked  for,  subject  to  the 
Queen's  Proctor's  assent. 

Solicitor,  W.  J,  Fraser, 

3  H 
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CHANOEEY  DIVISION. 

Friday,  June  10, 1887. 

(Before  Chittt,  J.) 

The  Attobnet-Genbbal  t;.  The  Cobpobation  of 

Blackbubn.  (a) 

Mumd^pcd  corporation  —  AppUecUum  of  horough 
ftmc^Mumdpal  Oorporations  Act  1882  (45  ^  46 
Vict.  c.  50),  M.  15,  stib-eect.  (4),  140, 141, 143. 

A  w/wnicvpal  corporation  passed  resoltUiona  to  the 
effect  that,  pwrsuant  to  sect.  15,  evib-aect,  4,  of  the 
Municipal  Corporations  Act  1882,  a  certain  awn 
ahould  oe  paid  to  the  moAjor  by  way  of  remunera- 
tion, and  that  the  mayor  ahould  ie  requested  to 
take  such  steps  as  he  might  deem  proper  for  the 
due  celebration  of  the  Jubilee  of  Mer  Majeaiy*a 
reign.  Some  of  the  bwrgeaaea  moved  to  reatrain 
the  corporation  from  applying  any  part  of  the 
borougnfwnd  in  the  celebration  of  the  Jubilee. 

Held,  thoit  the  proviaiona  of  the  Municipal  Oorpora- 
tiona  Act  1882  had  not  been  contravened,  and 
that  an  interlocutory  injunction  would  not  be 
granted. 

Qucere,  whether  sect.  141,  auh-aect.  2,  of  the  Muni- 
cipal  GorporaMona  Act  1882  contemj)latea  the 
aMowing  of  extraordinary  esependiture  if  reason- 
able. 

The  Corporation  of  Blackburn  is  a  manicipal 
corporation  subject  to  the  provisions  of  the 
Municipal  Corporation  Act  1882,  the  Public 
Health  Act  1875,  and  the  Acts  amending  the  same. 
In  pursuance  of  the  Municipal  Corporations  Act 
1882  the  corporation  was  govemed  and  repre- 
sented by  the  town  council,  and  the  town  council 
was  empowered,  under  the  Municipal  Corpora- 
tions Act  1882  and  certain  local  Acts,  to  appoint 
committees  of  their  own  body  for  carrying  on  the 
work  of  the  town  council,  and  such  committees 
were  empowered  to  appoint  sub-committees,  and 
the  acts  of  such  committees  and  sub-committees 
required  to  be  confirmed  by  the  town  council 
prior  to  haying  effect. 

The  town  council  appointed  a  committee  called 
the  Qeneral  Purposes  and  Paid  Officers  Committee, 
consisting  of  all  the  members  of  the  town  council. 
This  committee  duly  appointed  a  sub-committee 
out  of  its  own  body,  called  the  General  Purposes 
(Jubilee)  Sub-committee. 

The  Greneral  Purposes  and  -Paid  Officers  Com- 
mittee and  the  General  Purposes  (Jubilee)  Sub- 
committee respectively  passed  a  series  of  resolu- 
tions directing  certain  acts  and  things  to  be  done 
for  the  purpose  of  celebrating  fittingly  throughout 
the  borough  the  jubilee  year  of  the  reign  of  Her 
Majesty  Queen  Victoria,  all  which  resolutions 
were  duly  confirmed  by  the  town  council. 

The  result  of  carrying  the  resolutions  into  effect 
would  bo  the  expencuture  of  monejr  in  relation  to 
the  following  matters:  (1)  The  illumination  of 
the  townhall  and  market-house  and  tower.  (2) 
The  illumination  of  the  Corporation  Park  and  the 
providing  therein  of  a  military  band  on  the  night 
of  the  20th  June,  and  of  fireworks  on  the  night 
following.  (3)  The  providing  of  suitable  convey- 
ances on  the  20th  June  to  convey  the  members  of 
the  town  council  to  a  new  park  in  the  borough 
called  the  Queen's  Park  for  the  purpose  of  open- 
ing thn  same.  (4)  The  cost  incurred  by  the  cor- 
poration in  manufacturing  the  gas  to  be  supplied 

(a)  Beported  by  Q.  Welbt  Kne,  Esq.,  BuriaterHht-Lftir. 


free  of  charge  to  suoh  of  the  inhabitants  o!  itw 
borough  having  premises  abutting  on  the  prin- 
cipal streets  of  tue  borough  as  might  desire  to 
illuminate  the  same  premises. 

It  appeared  that  the  expenditure  would  be  aboat 
600{.  iXL  addition  to  the  borough  fund  maintained 
in  pursuance  of  the  Municipal  Corparatioos  Act 
1882  the  town  council  had  at  its  disposal  the 
ffeneral  district  fund,  maintained  inpuisnance o! 
Uie  Blackburn  Improvement  Act  188z.  Any  defi- 
ciency in  the  borough  fund  or  the  general  district 
fund  was  made  good  by  a  borough  rate  or  a 
general  district  rate  as  the  case  might  require. 
The  town  council  had  also  sources  of  income 
derived  from  profits  on  their  gas  undertaking, 
profits  on  their  market  undertaking,  and  rentB 
from  farms  and  houses. 

On  the  4th  June  1887  the  following  resolationi 
were  duly  passed  at  a  meeting  of  the  .General 
Purposes  and  Paid  Officers  Committee : 

1.  That  the  mayor  might  be  respeotfolly 
requested  to  take  such  steps  as  he  mi^ht  deem 
fitting  for  the  due  and  proper  celebration  in  the 
borough  of  the  Jubilee  of  Her  Majesty. 

2.  Tnat  there  should  be  paid  to  the  major  bj 
way  of  remuneration  for  his  expenses  during  the 
current  year,  including  any  special  expenses  in- 
curred or  to  be  incurred  by  him  in  giving  effect 
to  the  foregoing  resolution,  the  sum  of  7wL 

8.  That  no  payment  should  be  made  out  of  the 
borough  fund  for  any  of  the  purposes  specified  in 
the  resolution  passed  by  this  committee  and  the 
General  Purposes  (Jubilee)  Sub-committee  relative 
to  the  celebration  of  Her  Majesty's  Jubilee,  except 
in  so  far  as  such  payments  should  be  authorised 
by  law. 

This  was  a  motion  by  the  Attorney-General,  at 
the  relation  of  certain  burgesses  and  ratepayen 
of  the  borough,  to  restrain  the  corporation  from 
applying  any  part  of  the  borough  fund  in  illumin- 
ating the  townhall,  municipal  offices,  and  market- 
house,  and  the  Corporation  Park  at  filackbum, 
or  in  paying  for  a  military  band,  or  fireworks, 
or  carriages  to  be  used  on  the  occasion  of  the 
Jubilee  of  Her  Majesty's  reign. 

The  material  sections  of  the  Municipal  Cor- 
porations Act  1882  are  the  following : 

Sect.  15,  which  provides  that  the  maypr  mar 
receive  such  remuneration  as  the  council  think 
reasonable. 

Seot.  188.  The  rents  and  profits  of  all  oorporate  land, 
and  the  inteieet,  diyidenda,  and  annual  prooeeds  of  au 
money,  dues,  chattels,  and  valnable  eeoantieB  beloBsnf 
or  payable,  to  a  mnnioipal  oorporation,  or  to  any  membv 
or  omoer  thereof  in  his  corporate  oapaoi'ty,  Mid  erezy 
fine  or  penalty  for  any  oif enoe  against  this  Aot  (ezoepfe 
where  and  as  far  aa  tne  application  thereof  ia  othenriae 
provided  for)  ehall  go  to  the  borongh  f nnd. 

Seot.  140.  (1)  The  boiongh  f nnd  shall  be  ap^caUe  io 
and  charged  with  the  aeveral  payments  specified  in  the 
fifth  sohednle.  (2)  The  payments  epecifiea  in  part  1  of 
that  Bchednle  may  be  made  without  order  of  tlie  coimeQ ; 
those  specified  in  part  2  may  not  be  made  witiboot  ffluh 
order.  (3)  No  other  payment  shall  bo  made  out  of  ^ 
borough  fund  except :  (a)  nnder  the  anthority  of  an  Aoi 
of  Parliament ;  (5)  by  order  of  the  oonnoil ;  or,  (c)  bj 
order  of  the  conrt  of  quarter  sessions  for  the  boroogh; 
id)  by  order  of  a  justice  in  pursnanoe  of  this  Act,  or 
(e)  in  cases  in  which  the  court  of  quarteir  sessicos  for  a 
county,  or  a  justice  acting  in  and  for  a  oonn^  in  the 
discharge  of  his  judiciid  duty,  might  make  an  order  for 
the  payment  of  money  on  the  treasurer  cS.  the  oonn^. 

Sect.  141.  (1)  An  order  of  the  oonndl  for  payment  cf 
money  out  of  tiie  borough  fund  shall  be  signad  oy  tfarw 
members  of  the  oonnoil,  and  oonntenBignea  by  tne  tews 
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deik.  (2)  Any  snoh  order  may  be  remoyed  into  the 
Qneen'B  Benoh  DiTinon  of  the  High  Court  bv  writ  of 
csfUorari,  and  may  be  wholly  or  partly  disallowed  or 
ooofirmed  on  motion  and  hearing  with  or  without  oosts 
aocordinfir  to  the  judgment  and  disoretion  of  the  oomi. 

Sect.  143.  (1)  If  the  borongh  fund  is  more  than 
saffioient  for  the  pnrposes  to  which  it  is  applioable  under 
this  Act,  or  otherwise  by  law^  the  surplus  thereof  shsJl 
be  applied,  under  the  mreotion  of  the  council,  for  the 
public  benefit  of  the  inhabitants  and  improyement  of  the 
borough. 

Sir  AHhur  WaUan,  Q.C.  and  Meihold  for  the 
motion. — ^The  fund  cannot  be  applied  in  the 
manner  proposed.  The  expenditure  is  not  a 
proper  ezpenditnre  of  trust  money  which  can 
only  be  applied  for  the  purposes  for  which  munici- 
pal corporations  were  established : 

Munioipal  Corporations  Act  1882,  ss.  189, 140, 141, 

148; 
The  Attorj^ey-Gmieral  y.  AminaU,  2  My.  ft  Cr.  613 ; 
The  AttoTMy'QeneralY.  The  VsMtry  of  Bermondaey, 

48  L.  T.  Sep.  N.  S.  446;  23  Ch.  Diy.  GO. 

Bomar,  Q.C.  and  W.  J>.  EawUna  for  the  Cor- 
poration of  Blackburn. 

Chittt,  J. — ^This  motion  relates  to  two  matters ; 
the  first  is  the  application  of  the  borough  fund, 
and  the  second  is  the  supply  of  the  gas  gratis. 
The  proposed  application  of  the  borougn  fund  is 
said  to  be  unlawful,  and  it  is  said  that  the  supply 
of  gas  gratis  is  also  unlawful.  Now,  in  regard  to 
the  gas,  which  is  a  subsidiaxy  matter,  I  wul  deal 
with  it  very  shortly.  The  corporation  have 
vested  in  them  the  cas  undertskmg,  and  there 
are  many  sections  and  provisions  to  be  found  in 
the  elaborate  Acts  of  Parliament  relating  to  this 
matter.  Those  Acts  of  Parliament  have  not  been 
examined,  nor 'probably  could  have  been  examined 
in  court  with  any  great  care  during  this  argu- 
ment ;  but  the  result  appears  to  me  to  be  this, 
that  what  the  corporation  by  its  mayor  has 
sworn  to  I  must  accept  for  the  purposes  of  this 
action,  that  there  is  nothing  contained  in  these 
Acts  of  Parliament  prohibiting  the  corporation 
from  supplying  gas  free  of  charge.  I  cannot  see 
that^  the  exnenditure  of  gas  by  pn^ving  it  away 
gratis  for  the  purposes  of  illnmmation  on  the 
celebration  of  tne  Jubilee  is  likely  to  bring  any 
charge  upon  the  district  fund,  and  I  think  there 
ought  to  be  no  injunction  on  this  point.  A  more 
important  part  of  the  motion  is  that  which  relates 
to  the  borough  fund.  It  is  said  on  behalf  of  the 
Attorney-General  that  this  is  an  action  by  him  at 
the  relation  of  certain  burgesses.  It  is  said  that 
the  intention  of  the  corporation  is  to  applv  the 
borough  fund  in  iUuminating  the  townnau,  the 
mnnicipal   offices,  the  market-place,  and    other 

C*  Jic  buildings  in  Blackburn,  in  paying  military 
ds,  and  for  fireworks  and  carriages  to  l>e 
used  on  the  occasion  of  the  Jubilee  of  Her 
Mai<^y.  These  purposes  are  said  not  to  be  lawful 
within  the  Act  of  Parliament  which  relates  to  the 
boroiDghfund  and  its  application.  The  corporation, 
however,  meet  this  motion  by  saving:  "First, 
we  have  not  applied  any  part  of  the  borough 
fond  for  uiy  such  purposes ;  and  secondly,  there 
is  no  sufficient  ground  for  showing  an  intention 
or  a  threat  on  our  part  so  to  do.  Therefore,  what- 
ever may  be  our  intention,  no  injunction  ought 
to  be  granted,  and  we  ought  not  to  be  asked  to 
give  an  undertaking."  An  undertaking  it  is  said 
will  only  be  a  sort  of  sign  of  triumph,  and  nothing 
more,  to  the  parties  who  are  here.  Now  it  is 
inoontestible  that  no  part  of  the  borough  fund  has 


yet  been  applied  for  any  of  these  pnrposes.  The 
first  material  question  of  fact  to  be  considered  is, 
whether  there  is  that  which  in  point  of  law — for  it 
is  a  mixed  question  of  law  and  fact — amounts  to  a 
threat  and  intention.  Now,  it  is  necessary  to 
state  shortly  some  of  the  resolutions  which  were 
come  to  by  various  committees  of  the  town 
council,  and  I  think,  against  the  corporation,  that 
the  right  view  is  that  the  corporation  could  only 
speak  by  the  voice  of  the  resolutions.  Of  course 
tnere  may  be  cases  brought  against  the  officers  of 
the  corporation,  and  it  may  be  shown  that  by  the 
things  which  they  have  done  their  intention  is 
to  misapply  the  moneys  belon^ng  to  the  corpora- 
tion. But  when  it  is  a  question  of  imputing  an 
intention  to  the  corporation,  it  seems  to  me  that 
the  right  rule  is  to  see  what  the  corporation,  in 
its  corporate  capacity,  has  resolved  upon — ^in  fact, 
what  are  its  resolutions  which  alone  express  its 
intent.  And  further,  that,  unless  some  sort  of 
case  of  fraud  is  made  out,  the  resolutions 
must  be  taken  truly  to  express  what  the  cor- 
poration intended  to  do,  otherwise  the  court 
would  be  pressing  the  matter  unduly  against  the 
corporation, because  some  of  the  corporators mi^ht 
have  been  minded  at  one  time  to  do  something 
which  is  unlawful.  I  think  it  ought  to  be  brought 
home  to  the  corporation,  through  its  regular  acts, 
such  as  its  resolutions,  or  a  strong  case  ought  to 
be  made  against  the  corporation  that  the  corpora- 
tion is  saying  one  thing  and  meaning  another. 
I  think  tnere  is  no  ground  for  coming  to  the 
second  conclusion  on  the  matter  of  fact  as 
against  the  corporation.  Therefore  I  proceed 
to  examine  what  the  corporation  and  its  com- 
mittee and  its  council  have  said  they  intend 
to  do.  A  resolution  was  passed  at  the  General 
Purposes  and  Paid  Officers  Committee  of  the  cor- 
poration on  the  81st  March  1887,  and  this 
resolution  related  to  what  would  be  termed 
generally  ''Jubilee  proceedings,"  and  the  ninth 
resolution  was  the  only  resolution  which  related 
to  the  fund  out  of  which  the  expenses  of  these 
proceedings,  or  any  of  them,  were  to  be  defrayed, 
and  that  resolution  dealing  with  only  a  part  of 
the  Jubilee  proceedings  ends  with  a  statement 
that  the  expenses  are  to  be  defrayed  by  the 
respective  committees  out  of  the  corporate 
funds.  That  is  not  in  itself  a-  resolution 
binding  on  the  corporation,  but  ft  is-  a  resolu- 
tion as  passed  by  the  committee.'  'That  is  not 
a  resolution  passed  by  the  committee  in  terms 
that  these  expenses  should  be  defrayed  out  of 
the  borough  fund.  It  is  part  of  the  corporation's 
case  that  they  have  other  funds  applicable  to 
purposes  of  this  character — funds  not  bound  by 
the  provisions  of  the  Municipal  Corporation  Act 
of  1882,  and  funds  which,  according  to  the  Acts 
of  Parliament  which  regulate  them,  are  free  to  be 
disposed  of  for  these  purposes.  The  parties  moving 
had  the  opportunity  of  amending  their  notice  of 
motion  so  as  to  make  it  apply  to  tnese  other  funds, 
but  for  reasons  which  1  need  not  enter  into  thoy 
have  been  unable  to  amend  their  notice  of  motion, 
and  it  is  confined  to  the  borough  fund.  Now  that 
is  the  only  resolution  of  any  sort  in  force  in  regard 
to  the  funds  out  of  which  the  proposed  expendi- 
ture Yras  to  be  defrayed  at  the  time  when  the 
notice  of  the  intention  to  bring  this  action  was 
given,  and  such  notice  was  given  on  the  26th  May. 
Thereupon,  in  due  course,  a  meeting  of  the  town 
council  was  called,  and  was  held  on  the  2nd  June. 
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A  town  conncil,  of  course,  cannot  be  got  together 
at  two  hoars'  notice,  and  there  appears  to  me  to 
have  been  no  delay  in  bringing  tne  town  council 
together.    This  is  the  resoTntion  that  was  then 
passed.    It  is  headed  **  Jubilee  Celebration,"  and 
18  as  follows:  "The  town  clerk  read  a  notiee 
served  upon  him  by  Messrs.  Darley  and  Crossley, 
solicitors  for  certain  burgesses  named  therein,  of 
their  intention  to   apply  for  an  injunction    to 
resti*ain  the  town    council  from  charging   any 
expenses  incurred  in  celebrating  the  Jubilee  year 
of  the   Queen's  reign  upon  the   borough   fund. 
Motion  made,  and  question  proposed,  and  resolved, 
that  subject  to  any  directions  to  be  given  by  the 
committee  hereafter  mentioned,  any  action  against 
the  corporation  commenced  in  pursuance  of  the 
notice  to  be  defended,  and  any  application  for  an 
injunction  resisted,  and  that  it  be  an  instruction 
to  the  town  clerk  to  take  such  steps  for  giving 
effect  to  this  resolution  as  he  may  deem  advisable, 
also  that  it  be  referred  to  the  ueneral  Purposes, 
&Q,,  Committee  to  take  into  consideration  the 
whole  question,  and  to  give  such  further  direc- 
tions from  time  to  time  to  the  town  clerk  as  thej 
consider  expedient,  and  generally  to  deal  with 
the  whole  subject.    Also  the  corporation  seal  be 
affixed  to  any  copy  of  this  order."    Now  upon 
that  it  is  said  that,  having  the  notice  of  uiis 
intended  action,  the  corporation  at  once  insisted 
on  their  right,  for  it  must  be  put  as  high  as  that, 
and  that  is  the  meaning  of  the  argument,  although 
it  is  not  quite  so  expressed,  to  apply  the  borough 
fund  for  tnis  purpose,  I  think  that  is  a  misreading 
of  the  resolution.    The  whole  matter,  as  is  plain 
upon  the  face  of  the  resolution,  is  referrBU  for 
consideration,  and  it  is  subject  to  the  direction 
which  is  to  be  given  that  the  action  is  to  be 
defended,  and,  there  is  no  reason  why  a  corpora- 
tion, being  told  they  are  going  to  do  something 
in  an  unlawful  manner,  may  not  reconsider  their 
position,  and.  although  there  may  be  underlying 
what  had  taken  place  before  some  intention  to 
apply  borough  funds,  yet  it  cannot  be  charged  on 
tnem  because  they  say  they  will  defend  an  action 
in  this  way  that  tney  have  determined,  or  shown 
a  determination,  or  "  threatened  and  intended,"  in 
the  technical  language  of  the  court,  to  use  the 
fund  in  that  way.    It  is  proper,  on  the  notice 
being    given*     tnat    the     corporation     should 
reconsider  the  matter,  and  they  say  they  will,  and 
thej  proceed  to  reconsider  it.    The  result  is,  the 
wnt  having  been  issued  on  the  2nd,  and  the  notice 
of  motion  being  dated  the  3rd,  that  on  the  4th, 
that  is  the  following  day,  the  General  Pui^)oses 
Committee  of  the  town  council,  with  reference  to 
the  Jubilee  celebration,  passed  this  resolution: 
''That   it   be  a   recommendation  to   the  town 
council  to  adopt  and  give  effect  to  the  following 
resolutions:   namely,  first,  that  the  mayor   be 
respectfully  requested  to  take  such  steps  as  he 
may  deem  fitting  for  the  due  and  proper  celebra- 
tion in  this  borough  of  Her  Majesty's  Jubilee ; 
secondly,  that  there  be  paid  to  the  mayor,  by  way 
of  remuneration  for  nis  expenses    during   the 
current  year,    including   any    special   expenses 
incurred  or  be  incurrea  by  nim  in  giving  effect 
to  the  foregoing  resolutions,  the  sum  of  7001.; 
thirdly,  that  no   payment  be  made  out  of   the 
borough  fund  for  any  of  the  purposes  specified  in 
the  resolutions  passed  by  this  committee  and  the 
General  Purposes  (Jubilee)  Sub-committee  relative 
to    the    celebration  of   Her   Majestv's    Jubilee, 


excepting  so  far  as  such  pajrments  be  aathorised 
by  law."    That  was  tlra  recommendation  only  of 
tnis  committee,  and  the  recommendation  went  to 
the  town  council.    On  the  8th  June  the   town 
council  passed  resolutions  which  are,  I  bold  for 
the  purposes  of  this  motion,  the  operatiye  resobi- 
tions  of  the  corporation,  and  I  take  it  that  that 
which  is  here  expressed  is  only  what  the  oorpora- 
tion  say  they  intended  to  do.    The  town  council 
was  advised  either  at  the  meeting  or  otherwise,  it  is 
quite  immaterial  which,  not  to  adopt  those  resolu- 
tions, and  it  did  not  adopt  them,  but  it  passed 
resolutions  something  to  the  same  effect.    The 
first  resolution  is  headed,  "  Uemuneration  of  the 
Mayor.    Pursuant  to  section  15,  sub-section  4  of 
the  Municipal  Corporations,  Act  1882,   there  be 
paid  to  the  mayor"  (who  is  here  named  "Mr. 
Appleby  ")  **  by  way  of  remuneration  the  sam  of 
7001."    The  15th  section  of  the  Act  of  Parliament 
does,  ill  the  terms  of  sub-sect.  4,  enact,  that  the 
mayor  "may  receive  such  remuneration  as  the 
council  thiuK  reasonable."    As  an  instance,  and 
to  my  mind  a  good  instance,  of  the  mode  in  -vrliich 
an  Act  of  Parliament  of  this  kind  is  framed,  the 
Legislature  says  that  a  large  body  like  the  town 
council,  subject  to  the  common  opinion  of    the 
burgesses,  may  make  this  remuneration  to  the 
mayor.    Therefore,  in  express  terms,  the  Ijegia- 
lature  has  said  that  the  mayor  may  receive  sadi 
remuneration  as   the  council  think  reasonable; 
that  is  to  say,  they  could  vote  away  the  corporate 
property,    fiut  that  is  not  likely,  and  this  is^  part 
of  tne  fallacy  of  some  of  the  argument  which  I 
have  had  addressed  to  me.    The  Legislature,  say 
the  town  council,  will  not  do  such  a  thing  as  that; 
we  leave  it  in  the  hands  of  the  town  council  to  Tote 
such  remuneration  as  they  may  think  reasonable, 
and  that  remuneration,  though  on  the  face  of  this 
resolution  it  does  not  appear  to   be  in   terms 
directed  to  be  paid  out  of    the  borough  fund, 
yet  it  is  a  payment  which  is  chargeable  (whidi 
term,  as  I  nave  said  daring  the  argnment,  is 
advisedly  used  in  the  140th  section*  having  refer- 
ence to  the  first  part  of  the  5th  schedule)  upon 
the  borough  fund.    That  resolution  has  not  been 
impeached,  and  it  may  be,  1  daresay,  that  many 
may  think  that  the  700Z.  has  been  voted  to  the 
mayor  to  enable  him  to  make  due  provision  for 
the  celebration  of  the  Jubilee.    But  this  is  a 
matter  1  decline  to  go  into.    I  think  the  ooanal 
had  the  power  of  parsing  this  vote  and  chamng 
the  borough  fund  with  it.    I  cannot  but  say  that^ 
upon  a  public  occasion  such  as  this  is,  perhwps  the 
municipal  life    of   the    borough    of    BIscKbara 
requires    something   in   the   w^   of   moderate 
pageantry.    I  cannot  say  tiiat  1  think  this  an 
undue  remuneration  to  the  mayor  for  any  expense 
he  may  be  put  to.    At  any  rate  I  think  that  reso- 
lution is  unimpeachable.    Then  I  am  told,  "  Bat 
this  is  doing  indirectly  what  cannot   be  done 
directly."    Of  course,  underlying  this  argument 
is  the  assumption  that  numbers  of  these  thinn 
could  not  have  been  paid  for  out  of  the  boroii^ 
fund.    Accepting  for  a  moment  that  proposition 
as  correct,  and  that  these  things  coula  not  have 
been  paid  for  out  of  the  borough  fund,  it  is  said 
that  this  is  doing  indirectly  what  yon  could  not  do 
direct;ly.    But  I  disagree,  for  the  purposes  of  a 
case  like  this,  with  that  mode  of  attempting  to 
express  the  law  on  the  subject.    There  are  thiDf^ 
which  you  cannot  do  at  all  directly  or  indirectly ; 
but  when  it  is  said  that  some  act  has  been  done 


MAGISTRATES'  OASES. 


421 


GhA27.  DiY.] 


The  Attoshbt-Gbhxbal  v.  Ths  GoBPO&iLTioH  or  Blackbubn. 


[Ohak.  Div. 


irhich  is  a  violation  of  an  Act  of  Parliament,  and 
irhich  it  is  said  is  a  direct  violation,  which  is  a 
phrase  which  is  not  nncommon,  the  meaning  is 
that  it  is  a  violation.    There  is  no  snch  thing  in 
strictness  as  an  evasion  of  an  Act  of  Parliament, 
nsing  that  term  in  the  proper  sense,  because,  if 
yon  can  ^t  outside  an  Act  of  Parliament,  you  are 
not  withm  its  provisions.    Of  course  that  is  not 
the  common  sense  of  what  is  meant.    What  is 
meant  is,  that  what  you  are  doing  is  substantially 
within  the  provisions  of  the  Act,  although  you 
may  trj  to  colour  or  gloss  it,  still  what  you  are 
doing  is  within  its  pix>hibitions.     That,  to  my 
mind,  is  what  is  prohibited.    It  does  not  follow 
that,  because  you  cannot  do  a  thing  in  one  way, 
yon  may  not  do  it  in  another.    It  seems  to  me  that 
the  first  resolution  is  unimpeachable  standing  by 
itself.    I  do  not  think,  standing  as  it  does  in  con- 
nection with  the  next  resolution,  it  is  in  any  way 
shaken.    The  next  resolution  is  headed,  **  Public 
Bejoicinffs.^    Resolved  that,  pursuant  to  the  re- 
commendations of  the  Grenerai  Purposes  and  Paid 
Officers  Committee,  the  mayor  be   respectfully 
requested  to  take  such  steps  as  he  may  deem 
fitting  for  the  due  and  proper  celebration  in  the 
borough  of  Her  Majesty  s  Jubilee."    I  agree  with 
Sir  Arthur  Watson  s  argument,  having  regard  to 
the  form  in  which  that  resolution  has  been  put,  and 
I  think  intentionally  put,  that  the  mayor  is  not 
under  any  legal  or  equitable  obligation  to  apply 
any  part  of  this  700Z.  towards  the  Jubilee  celeora- 
tion.    He  may  apply  his  own  money,  of  which  the 
7002.  formed  part ;  but  there  is  no  condition  at- 
tached to  the  remuneration,  and  I  think  that  that 
is  a  mere  request  to  him  to  do  what  not  impossibly, 
and  I  think  I  may  say  not  improbably,  he  will 
do.     So  much  for  these  two  resolutions.    Now  I 
come  to  the  last :  "  Jubilee  rejoicings.    Besolved, 
that  no  payment  be  made  out  of  the  borough 
fund  for  any  of  the  purposes  specified  in  the 
resolutions  passed  by  the  Generskl  Purposes  and 
Paid  Officers  (Jubilee)  Sub-committee,  and  con- 
firmed W  this  council,  relative  to  the  celebration 
of  Her  Majesty's  Jubilee,  except  any  payment  or 

Skyments  which  is  or  are  legally  permissible." 
n  that  resolution  the  principal  argument  in 
support  of  the  motion  has  tumea.  It  is  said  that 
it  snows  as  against  the  corporation  that  previously 
to  this  time  they  had  the  intention  to  apply  it. 
It  was  said  that  they  were  asked  in  so  many 
terms  not  to  apply  the  borough  fund,  and  the 
answer  thev  gave  is,  not  that  we  will  do  not  this 
thing  which  you  say  is  a  misapplication,  but  we 
will  not  do  anything  which  is  illegal.  It  permits 
them,  therefore,  notwithstanding  this  resolution, 
to  do  the  thin^  which  the  motion  seeks  to  restrain 
them  from  domg.  I  think  that  is  not  the  right 
way  to  read  it.  I  think  that  up  to  this  time 
there  was  nothing  sufficient  to  enaole  me  to  attri- 
bute to  the  corporation  the  intention  of  applying 
the  borough  fund  to  these  purposes  whicn  1  am 
utill  assuming  would  not  be  lawtul  purposes,  and 
I  think  that  they  have  there  stated  that  the  fund 
is  not  to  be  applied  for  any  payment  *'  except  any 
payment  or  payments  which  is  or  are  legalfy  per- 
missible.'* Now,  there  mav  be  something  in  those 
payments  which  are  not  iflepkl.  It  may  be,  when 
the  question  has  to  be  considered  hereafter,  that 
the  whole  of  them  can  be  legally  justified;  but  I 
think  that  I  am  not  called  upon  at  the  present 
moment  to  express  any  judicial  opinion  on  that. 
The  subject  is  one  which  requires  some  considera-  1 


tion,  and  it  would  be  hardly  fitting  in  me,  on  a 
motion  day,  when  there  are  other  matters  to  be 
attended  to,  to  lav  down  what  I  consider  to  be  the 
definite  and  final  law  upon  the  subject;  bat  I 
will  make  an  observation  or  two  upon  the  140th, 
the  14l8t,  and  the  143rd  sections  of  the  Act  of 
1882,  for  the  purpose  of  showing  that  the  corpora- 
tion have  at  least  some  substantial  ground  for 
arguing^that  some  of  these  payments  might  be  al- 
lowed. Fart  of  the  argument  which  I  have  heard  in 
support  of  the  motion  was  founded  on  the  old  Act 
of  5  &  6  Will.  4 ;  but  though  historically  that  may 
be  of  interest,  the  Act  ot  Parliament  to  be  con- 
sidered for  the  present  purpose  is  the  Act  of  1882. 
That  Act  differs  materially  from  the  Act  of  5  <&  6 
Will.  4  with  reference  to  the  borough  fund.    I 
am  not  going  to  point  out  the  difference,  because 
that  is  unnecessary.  The  140th  section,  followins 
the  section  which  shows  of  what  the  borough 
fund  is  to  consist,  is   divisible  into  two  mam 
parts,  and  the  first  is  the  part  which  deals  with 
those  pa3rments  which  are  not  merely  proper 
payments,  but  payments  which  are  charged  or 
expenses  which  are  charged  upon  the  fund.    The 
other  main  portion  of  the  140tn  section  relates  to 
matters  to  which  the  fund  is  applicable  without 
being  charged.    Now  the  140th  section  begins  in 
this  way :  "  The  borough  fund  shall  be  applicable 
to  and  charged  with  the  several  payments  specified 
in  the  5th  schedule.    2.  The  payments  specified 
in  part  1  of  that  schedule  may  oe  made  without 
order  of  the  council"  —  that  means  the  town 
council — "  those  specified  in  part  2  may  not  be 
made  without  such  order."     Those  enactments 
which  I  have  just  read  form  the  first  main  division 
of  this  section,  and,  as  I  have  said,  that  is  an  enact- 
ment which  not  only  relates  to  what  the  borough 
fund  is  applicable  to,  but  what  is  charged  on  the 
borough  fund.    Then  there  comes  in  the  3rd  sub- 
section, which  is  a  provision  with  regard  to  other 
payments  to  be  made,  and  that  is  expressed  by 
means  of  a  negative  clause  followed  by  exceptions. 
The  negative  clause  runs  thus :  *'  No  other  pay- 
ment shall  be  made  out  of  the  borough  fund 
except "  —  and  then  there  come  five  exceptions : 
the  first  is  "  the  authority  of  an  Act  of  Parlia- 
ment ;"  the  next  is,  "  by  order  of  the  council " ; 
the  next  is  "  by  order  of  the  Court  of  Quarter 
Sessions  for  the  borough ; "  the  next  is, "  by  order 
of  the  justices  in  pursuance  of  this  Act,"  that  is 
the  Act  of  1882;  and  the  next  is,  **  in  cases  in  which 
the  Court  of  Quarter  Sessions  for  a  county,  or  a 
justice  acting  in  and  for  a  county  in  the  dis- 
charge  of   his  judicial  duty,   might   make  an 
order  for  the  payment  of  money  on  the  treasurer 
of  the  county."    Then  there  is  a  saving  clause 
which  I  need  not  read.    So  that,  stopping  there, 
there  is  an  enactment  which  forms  what  I  have 
called  the  second  main  division  of  this  section, 
excepting  from  the  negative  clause,  "that  no 
other  payment  shall  be  made  out  of  the  borough 
fund,"  a  payment  which  is  made  iby  order  of 
council.    I  have  heard  an  argument  to  say  that  it 
would  be  startling  that  the  Act  of  Parliament 
should  have  confided  to  the  town  council  so  large 
a  jurisdiction  as  to  say  what  payments  might  Be 
made  out  of  the  borough  fund  in  addition  to 
those  which  are  charged ;  but  the  observations  I 
have  already  made  apply  to  this  argument.    The 
Legislature  appears  to  have  thought  that   the 
town  council  was  a  body  to  whom  it  could  intrust 
certain  powers.     Then  the  141st  section  runs 
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Chan.  Div.] 


Be  Nbwbegdt  ;  Egglbton  t;.  Newbbgdt. 


[Chan.  Diy. 


thus :  "  An  order  of  the  conncil  for  pajrment  of 
mooey  oat  of  the  borough  fund  shall  be  signed 
b^  three  members  of  the  oonnril,  and  counter- 
signed by  the  town  clerk."  There  haA  been  no 
order  at  the  present  moment  for  payment  of  any- 
thing out  of  the  borough  fund.  Tne  resolutions 
which  I  have  read  are  those  which  might  be  acted 
upon,  but,  before  any  application  for  payment 
pursuant  to  the  resolutions  can  be  maae,  there 
must  be  an  order  in  this  form.  Now,  that  power 
which  is  intrusted  to  the  council  in  the  140th 
section  is  clearly  put  under  a  restriction  or  check, 
for  the  second  part  of  the  14l8t  section  runs 
thus :  "  Any  sucn  order" — ^that  is,  any  order  for 
payment  of  money  out  of  the  borough  fund — 
*'  may  be  removed  into  the  Queen's  Bench  Division 
of  the  High  Court  by  writ  of  certiorcm,  and  may 
be  wholly  or  partially  disallowed  or  confirmed  on 
motion  and  hearing  with  or  without  costs, 
according  to  the  iudgment  and  discretion  of  the 
court."  So  that  the  authority  which  is  apparently 
given  by  the  140th  section  to  the  council  is  one 
which  is  subject  to  revision  by  the  Queen's  Bench 
Division.  Sect.  143,  it  was  said,  ought  to  be  so 
read  as  to  lead  in  the  result  to  the  striking  out  of 
all  that  part  of  sect.  140  which'follows,  including 
sub-sect.  (1).  That  clause  runs  thus:  '*If  the 
borough  fund  is  more  than  sufficient  for  the 
purposes  to  which  it  is  applicable  under  that  Act, 
or  otherwise  by  law,  the  surplus  thereof  shall  be 
applied  under  the  direction  of  the  council  for  the 
public  benefit  of  the  inhabitants  and  improvement 
of  the  borough."  That  clause  relates  only  to  the 
surplus  whicn  remains  after  applying  it  to  the 
puiposes  to  which  the  borough  fund  is  made 
applicable  in  the  Act,  and  one  of  those  purposes 
is  the  purpose  which  has  been  directed  by  the 
order  of  council,  subject  to  the  revision  or  check 
which  I  have  mentioned.  The  result  is  this,  that 
(though  I  do  not  express  a  final  opinion  on  it) 
there  is  a  ground  at  law  on  the  part  of  the  corpo- 
ration to  argue,  if  the  authority  (that  is  to  sajr  the 
council)  which  Parliament  lias  thought  fit  to 
intrust  with  this  power  should  exercise  it^  and 
that  exercise  should  be  upheld  by  the  Queen's 
Bench  Division,  that  the  payment  would  be  a  good 
payment,  although  it  may  be  made  for  some  of 
these  purposes.  I  am  not  at  all  persuaded  that 
the  Legislature  did  not  mean  that.  There  may 
be  special  exceptional  occasions  which  would 
justify  the  application  of  a  reasonable  part  of  the 
borough  fund  for  purposes  such  as  the  purposes 
now  proposed,  namely,  the  celebration  of  Her 
Majesty's  Jubilee.  There  may  be  purposes  of  this 
kind  which  the  Court  of  Queen's  Bench,  revising 
the  order  of  the  council,  would  think  fit  to  allow. 
As  it  stands,  there  being  that  resolution  that  no 
part  of  the  borough  funds  shall  be  applied  except 
in  a  lawful  manner,  I  think  it  is  at  least  ques- 
tionable whether  some  moderate  reasonable  pay- 
ment for  the  purposes  indicated  might  not  be 
allowed  out  of  the  fund,  and  I  think  that  is  a 

2uestion  well  worthy  of  consideration  hereafter, 
n  the  result  I  refuse  the  motion  with  regard 
to  the  borough  fund,  because  1  think  the  de« 
fence  at  least  is  made  out  for  the  purposes  of 
this  motion,  that  the  corporation  have  not  mis- 
applied any  part  of  the  borough  fund,  and 
Imve  not  in  any  sense  sufficient  to  justify  my 
granting  an  injunction  threatened  or  intended  to 


ceedings  in  the  action,  and  costs  were  not  asked 
for. 

Solicitors:  Bolion,  Bobbins,  Bvsk,  and  Go^ 
agents  for  W,  E,  L.  Oai/ne,  Town  Clerk,  Blade- 
bum;  Blackford,  Biehes,  and  Wood,  agents  for 
DaHey  and  Grossley,  Blackburn. 


do  so. 


Wedne$daj/,  Jidy  27, 1887. 

(Before  Chittt,  .T.) 

Be  Newbegin  ;  Eggleton  v,  NEWBBGDr.  (a) 

Poor  law — Pauper  lunatic — Part  maintenance-^ 
Lunatic  Aeyhime  Act  1853  (16  ^  17  Vict,  c.  97), 
8. 104 — Statute  of  Limitations  (21  Jac.  1,  c.  16). 

The  guardians  of  a  parish  are  only  eniiUed  to  re^ 
cover  six  years*  arrears  in  respect  of  past  matn- 
tenance  of  a  pauper  lunatic. 

In  May  1867  Thomas  Yeoman  Newbegin,  a  pauper 
lunatic,  was,  pursuant  to  an  order  for  removal, 
removed  from  Hanwell  Asylum  to  the  Sussex 
County  Asylum  at  Haywards  Heath,  and  had 
since  that  time  up  to  the  date  of  the  present  ap- 
plication been  maintained  at  the  la&t-mentioiied 
asylum  at  the  cost  of  the  parish  of  Brighton. 
A  sum  of  376L  2s.  9d.  was  owing  to  the  gnardiana 
in  respect  of  payments  for  maintenance  of  the 
lunatic. 

By  his  will,  dated  in  1858,  the  father  of  the 
lunatic  gave  his  residuary  estate  to  his  three 
children  in  equal  shares,  and  by  a  codicil,  dated 
in  1872,  he  bequeathed  to  the  lunatic  an  annuity 
of  25Z.  The  testator  died  in  1880,  leaving  his 
widow  and  his  sons  William  John  Newbegin  and 
the  lunatic  him  surviving.  ConseqnenQy  the 
lunatic  was  entitled  to  the  annuity  and  arrears 
thereof,  to  a  third  of  the  residue,  and  a  moiety  of 
a  third  of  the  residue  by  reason  of  the  death  of 
the  lunatic's  sister  in  her  father's  lifetime.  _  It 
appeared  that  the  lunatic's  share,  without  takinic 
the  annuity  into  account,  was  sufficient  to  pay  the 
guardians'  claims  and  leave  a  residue  ox  about 
300L 

An  originating  summons  having  been  taken 
out  for  the  administration  of  the  testator's  estate 
by  his  executors,  the  judge  in  chambers  ordered 
iLat  the  guardians  should  be  served  with  notice 
that  the  originating  summons  had  been  issued  for 
liberty  to  pay  into  court  a  sufficient  sum  to  answer 
the  annuity  given  to  the  lunatic,  and  also  the 
arrears  of  the  annuity,  and  also  the  one-third  part 
of  the  testator's  estate.  This  notice  was  served 
on  Nov.  6, 1886. 

The  question  to  be  decided  upon  adjourned 
summons  was,  whether  the  guardians'  daim  for 
maintenance  was  limited  to  six  years'  arreani 
or  whether  they  could  claim  for  the  whole  period 
since  1867. 

Whiiehome,  Q.C.  and  BobeH  F.  Norton  for  Om 

Eiardians. —  This  is  an  application  under  the 
unatic  Asylums  Act  1853.  By  that  Act  a  sta- 
tutory duty  is  cast  on  the  guardians,  which  ther 
cannot  decline,  of  maintaining  the  lunatic,  and 
they  are  entitled  to  be  repaid  the  sums  they  have 
expended  for  maintenance  since  1867 : 

Be  l^fuU'a  Trust,  8  M.  A  0.  281 ; 

Ee  Drewery's  Trusts,  28  L.  T.  Bop.  N.  S.  108 ; 

Be  Buckley's  Trust,  Johna.  700 ; 

The  Lnnatio  ABylnms  Act  1853,  aa.  67,  94,  96,97, 

96,99,104; 
12  &  13  Viot.  0. 108,  8. 16. 


An  order  was  taken  by  consent  to  stay  all  prt>-  I       (a)  Beported  by  a.  Welbt  Knra,  Esq.,  Bantetovat-Law. 
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Chav.  Diy.] 


Be  NSWBIGIN;  Eq&LBTON  V,  NXWBSGIH. 


[Ohan.  Diy. 


There  is  no  reason  why  the  court,  acting  for  the 
benefit  of  the  lunatic,  should  set  up  the  statute, 
which  would  he  acting  for  the  henefit  of  the 
Innatio's  heir-at-law,  or  next  of  kin,  as  the  case 
maybe. 

Upjohn  con^ra.-*The  court  may  pay  a  lawful 
debt,  that  is  to  say,  a  debt  recoverable  by 
law,  but  this  is  not  a  debt  recoverable  by  law. 
Sect.  104  creates  no  right  in  the  guardians,  but 
oidy  gives  a  remedy.  It  is  the  dut^  of  the  ^ar- 
diaoB  to  have  regara  to  the  Statute  of  Limitations, 
aad  that  is  what  was  done  in  Be  Buckley's  Tnui 
(9up,),  which  is  the  case  on  which  I  rely : 

Be  Weaver,  48  L.  T.  Bep.  N.  S.  98;  21  Ch.  Diy.  615; 

Be  Wehster,  27  Ch.  Diy.  710 : 

Be  Marman*8  TrusU,  38  L.  T.  Bep.  N.  S.  797 ;  8  Oh. 

Diy.  256.    [A  preyious  applioation  in  this  oase, 

Tinreported,  was  also  referred  to.] 

Whiiehome  replied. 

Chittt,  J. — ^This  is  a  case  to  my  mind  of  some 
difficulty.  The  point  is  this:  An  executor  has 
funds  in  his  hands  which  belong  to  a  person  who 
is  a  lunatic,  and  who  has  been  in  the  county 
asylum  for  a  considerable  number  of  years  on  the 
footing  of  being  a  pauper,  and  under  his  father's 
will  he  has  l&teXjnad  an  accession  of  property. 
The  executor  desires  the  direction  of  the  court 
with  regard  to  the  application  of  the  funds  he 
has  in  his  hands  belonging  to  the  lunatic.  The 
lunatic  has  no  family,  and  he  is  still  in  the  asylum, 
and  the  question  for  decision  relates  to  past  main- 
tenance. The  guardians  of  the  parish  chargeable 
say  that  for  more  than  six  years  they  have  been 
applying  moneys  mentionea  in  sect.  104  of  6  &  7 
Vict.  c.  97,  and  that  thev  are  entitled  to  have  now 
repaid  to  them,  out  of  the  lunatic's  fund,  the 
whole  of  the  amount  without  regard  to  the  Sta- 
tate  of  Limitations  (21  Jac.  1,  c.  16).  The  question 
is  whether  this  statute  does  or  does  not  apply  to 
this  case.  The  exact  part  of  the  section  on  which 
the  qnestion  turns  is  a  part  which  I  will  read : 
"  If  any  trustee  or  other  person  having  the  pos- 
session, custody,  or  charge  of  any  property  of 
such  Innatic,  or  if  the  (xovernor  and  Company  of 
the  Bank  of  England,  or  any  other  body  or  person 
having  in  their  or  his  hands  any  stock,  interest, 
dividends  or  annuity  belonging  or  due  to  such 
lonatic,  pay  any  money  accordUng  to  any  such 
order  "  (I  will  state  what  that  is  in  a  minute)  "or 
pay  any  money  without  any  such  order,  to  the 
groardians  of  any  union  or  parish,  or  to  any  over- 
seer of  any  parish  not  in  a  union  or  under  a  board 
of  gpiardians,  or  to  the  treasurer  of  any  county  or 
any  other  officer  of  any  county  authorised  to 
receive  the  same,  to  den^y  the  charges  paid  or 
incurred  bv  or  on  behalf  of  such  parish,"  and 
the  like,  "  lor  the  examination,  bringing  before  a 
justice  or  justices,  removal,  lodging,  mamtenance, 
clothing,  medicine,  and  care  of  such  lunatic,  the 
receipt  of  the  person  authorised  to  receive  such 
money  under  such  order,  or  of  such  guardian, 
overseer,  or  treasurer  or  other  officer,  shall  be  a 
good  discharge  to  such  trustee,  governor  and 
company,  or  other  body  or  persons  as  aforesaid." 
That  is  m  its  form  a  mere  permissive  enactment. 
The  trustee,  and  not  onlv  the  trustee  but  the  other 
persons  in  a  position  which,  for  the  purposes  of 
this  enactment,  the  Legislature  considered  to  be 
analogous,  are  allowed  to  make  the  payment,  and 
if  they  do  not  make  the  payment  then  the  receipt 
of  the  guardians  and  the  other  persons  here  men- 


tioned is  a  good  discharge.  But  this  part  of  the 
section  cannot  be  interpreted  properly  without 
reading  the  earlier  part,  and  a  question  which  has 
been  argued  before  me  is  with  re^rd  to  the  efEeot 
of  the  previous  part  of  this  section.  Is  this  pre- 
vious part  founded  on  an  obligation  on  the  part 
of  the  lunatic  to  make  the  payments  mentioned? 
Is  it  the  creation  of  a  new  statutory  liability,  or 
is  it  the  recognition  of  an  old  liability  P  Now  I 
must  read  the  earlier  part  shortly :  "  If  it  appear 
to  any  justice  authorised  to  make  any  order  for 
the  maintenance  of  the  lunatic,  that  the  lunatic 
has  an  estate,  real  or  personal,  applicable  to  his 
maintenance  more  than  sufficient  to  maintain  his 
family,  if  any,  he  or  they,  that  is  the  justices: 
under  an  order  by  their  hands,  shall  direct  the 
overseers  or  other  persons  here  mentioned  to  seize 
so  much  of  any  money,  and  to  seize  and  sell  so 
much  of  the  goods  and  chattels,  and  to  take  and 
receive  so  much  of  the  rents  and  profits  of  the 
lands  and  tenements  of  such  lunatic,  or  other 
income  of  the  lunatic  as  may  be  necessary,  to  pay 
the  charges  of  the  examination,  bringing  before  a 
justice,  removal,  lodging,  maintenance,  clothing, 
medicine  and  care  of  such  lunatic,  accounting  for 
the  same  to  such  justice  or  justices,  such  charges 
having  been  first  proved  to  the  satisfaction  of  tne 

I'ustices,  and  the  amount  set  forth  in  the  order." 
t  is  a  power  to  seize  and  to  seize  property  to  the 
amount  required  for  the  payment  of  the  sum 
mentioned  in  the  order.  Land  or  real  estate  is 
mentioned,  but  there  is  no  charge  upon  the  corpus 
of  the  land,  and  it  appears  to  me  that  all  that  the 
justices  can  direct  to  be  seized  under  this  is  the 
property  of  the  lunatic,  real  and  personal,  to  which 
the  lunatic  is  entitled  not  through  the  medium  of 
any  trust,  and  I  think  that  this  part  of  the  section 
must  be  read  as  certainly  creatmg  a  new  remedy. 
But  was  it  intended  merely  to  recognise  a  pre- 
existing liability  or  not  P  That  is  a  question  of 
some  little  difficulty.  I  think,  consistently  with 
the  decisions  that  have  been  pronounced,  ufcn 
this  section,  or  a  section  in  the  repealed  Act,  which 
for  all  practical  purposes  is  equivalent  to  this,  I 
am  bound  to  hold  that  this  statute  recognises 
a  liability  on  the  part  of  the  lunatic  to  pay 
for  the  matters  which  are  here  mentioned,  which 
are  in  the  nature  of  necessaries  for  the  lunatic. 
In  Be  BucUmfs  TrueU,  Wood,  Y.G.  said  that 
his  impression  was  that  he  often  acted  on  the 
authority  of  TIpfuWe  Trust,  which  was  Lord 
Truro's  decision.  There  may  be  some  doubt 
whether  the  justices  could  make  an  order  actually 
to  seize  the  stock,  or  whether  the  overseers  could 
give  anything  more  than  the  income  of  the  stock 
under  such  an  order,  but  he  says :  "  I  think  that 
the  Court  will  be  acting  for  the  benefit  of  the 
lunatic  in  paying  the  debts  for  which  he  is  liable, 
and  saving  hun^om  process  under  which  he  might 
be  incarcerated."  In  that  part  of  his  judgment  he 
plainly  considered  that  an  action  might  be  brought 
either  on  the  footing  that  these  were  necessaries 
supplied  for  the  benefit  of  the  lunatic,  or  that  the 
statute  created  an  obligation  to  pay.  The  latter 
may  be,  after  all,  the  true  view.  So  that  it  either 
stands  as  a  reoognition  of  a  pre-existing  liability, 
or  the  creation  of  a  new  liability  by  statute.  But 
it  is  a  liabUity,  according  to  this  judgment,  on 
which  an  action  might  be  Drought.  The  decision 
which  I  am  reading  was  in  1860,  when  a  man 
might  be  thrown  into  prison  for  debt,  and  the 
grounds  on  which  the  vice-Chancellor  proceeds 
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are  that  he  ought  now,  being  placed  in  the  posi- 
tion of  a  trustee,  to  do  that  which  would  save  the 
lunatic  from  being  incarcerated  for  a  debt  for 
which  he  is  liable.  I  have  slightly  transposed, 
but  I  have  not  altered  the  sense  in  the  least. 
Then  he  ^oes  on  i  "  In  order,  therefore,  to  relieve 
the  lunatic  from  the  possibility  of  an  execution 
a^inst  him,  the  court  will  applv  the  corpus  of 
his  property  in  satisfaction  of  the  claims  of  the 
petitioners.  I  apprehend  that  the  court  has  a 
discretion  at  any  time  to  say  whether  it  will 
exercise  this  power  of  dealing  with  a  lunatic*s 
property,  or  whether  it  will  leave  the  claimants 
to  tneir  remedy  by  execution.  In  cased  where  the 
application  was  to  take  away  the  whole  of  the 
lunatic's  property,  the  court  might  prefer  to 
leave  the  creditors  of  the  lunatic  to  do  their 
worst ;  but  this  is  not  such  a  case,  and  there  will 
be  an  order  as  prayed."  '  Throughout  that  (not  in 
the  passage  which  1  first  relied  on,  but  throughout 
the  judgment)  the  Vice-Chancellor  takes  as  his 

J)rinciple  that  there  is  a  debt  for  which  the 
unatic  might  be  sued,  and  then  his  reasoning  is 
this  :  I  am  now  acting  in  the  place  of  the  trustee 
and,  in  executing  this  trust,  will  do  that  which  I 
think  the  trustee  ought  to  do.  There  is  no  juris- 
diction by  this  section  conferred  on  the  old  Court 
of  Chancery  which  then  existed,  or  on  the  High 
Court  as  it  now  exists.  All  that  is  done  is  to 
authorise  the  trustee  to  make  the  pavment,  and 
then,  says  the  Vice-Chancellor,  I  will  make  the 
pajrment  executing  the  trust,  because  I  consider 
it  lor  the  benefit  of  the  lunatic  so  to  do,  in  order 
to  save  him  from  the  process  of  execution  and 
the  other  liabilities  to  which  a  debtor  is  liable. 
^ow,  I  am  not  at  liberty  to  overrule  what 
the  Vice-Chancellor  decided  in  the  year  1860, 
and  if  he  has  taken  a  wrong  view  of  the  Act 
of  Parliament  it  is  not  for  me  to  say  so.  I  find 
Bacon,  V.C.  has  held,  in  Be  Webster,  that  the 
guardians,  who  had  not  obtained  any  order  under 
the  first  part  of  the  section,  are  creditors  of  a 
deceased  lunatic,  and  entitled  to  be  paid.  In  my 
opinion,  if  I  may  express  it,  that  is  right,  that 
this  is  either  a  recognition  of  a  pre-existing 
liability  or  a  new  statutory,  obli^tion.  Now  1 
come  to  the  exact  point.  If'this  is  a  debt  apart 
from  the  statute,  tnen  it  follows,  as  a  matter  of 
course,  that  the  lunatic,  appearing  as  he  does  now 
by  his  guardian  (u2  lUem,  is  entitled  to  set  up  the 
statute,  and  there  is  no  pretence,  as  was  partly 
suggested  in  argument,  that  this  court  is  to 
administer  the  lunatic's  estate  in  some  such  way 
as  to  pay  all  the  debts  without  regard  to  the 
question  of  the  Statute  of  Limitations.  A  lunatic 
is  entitled  now  to  defend  this  as  if  it  was  an 
action  being  brought  against  him,  and  that  is  the 
view  I  take  of  the  matter.  I  stated  the  exact 
form  at  the  beginning  of  this  judgment,  in  which 
the  question  arises,  but  it  is  substantially  this : 
That  the  guardians  are  suing  the  lunatic.  Having 
made  that  statement,  I  say  it  is  obvious  that  the 
lunatic  can  set  up  the  statute,  that  is  on  the 
footing  of  the  section  being  a  recognition  of  the 
debt.  But  if  it  is  a  statutory  liability  created, 
the  statute  only  creates  the  liability,  and  is  silent 
with  regard  to  the  point  of  time.  It  does  not 
say  that  this  debt  or  obligation  shall  be  paid  at 
whatever  time  it  accrued,  or  notwithstanding 
the  general  law  as  to  the  statute.  It  appears  to 
me  to  leave  the  Statute  of  James  applicable  to 
the  case  where  it  would  apply.    As  I  nave  tried 


to  point  out  at  the  beginning  of  this  judgment,  it 
does  not  make  it,  in  terms  or  in  substance,  obli- 
gatory on  the  trustees  to  pay.  It  is  merdy 
permissive.  I  think,  if  it  is  a  statutory  obligation, 
the  lunatic  is  entitled  to  set  up  the  statute,  and. 
it  appears  to  me  that  the  case  is  one  in  substance 
like  the  case  of  necessaries,  and  I  do  not  see  any 
substantial  distinction,  for  this  purpose,  between 
the  case  of  an  in&nt  and  the  case  of  a  lunatic,  so 
far  as  the  Statute  of  Limitations  is  concerned. 
8o  much  for  the  section  itself.  I  think  the  section 
is  silent  with  regard  to  the  Statute  of  James, 
and  that  it  is  competent  for  the  lunatic  to  set  it 
up.  That  is  the  conclusion  I  arrive  at  on  the 
section,  having  regard  to  the  authorities.  Bat 
there  would  be  a  most  extraordinary  anomaly  if 
it  .were  otherwise.  I  admit  it  is  competent  for 
Parliament  to  create  any  number  of  anomalies  if 
Parliament,  in  its  wisdom,  thinks  fit,  and  it  may 
consider,  in  its  superior  wisdom,  that  they  are  not 
anomalies.  But  tnis  would  be  the  result,  that  if 
there  is  what  is  called  a  "pauper  lunatic"  he 
shall  remain  liable,  nothwithstanoing  the  Statute 
of  Limitations,  for  any  number  of  years  for  that 
which  has  been  spent  on  him,  say  ten  or  twenty 
years;  but  if  he  is  an  ordinary  pauper,  that  is  to 
say,  a  pauper  who  is  not  lunatic,  and  he  has  been 
in  the  workhouse  for  a  period  of  ten  years,  and 
then  suddenly,  as  sometimes  happens,  a  large 
fortune  accrues  to  him,  possibly  by  the  death  of 
some  unknown  relation,  ne  shall  be  liable  to  pay 
for  his  maintenance  for  one  year,  and  one  vear 
only.  That  is  the  plain  effect  of  the  12  &  13  t'irt 
c.  103,  where  there  is  a  limitation  of  one  year.  In 
the  main  Act  I  have  been  construing  there  are 
two  other  clauses  in  which  there  is  a  limitation  of 
time  imposed,  and  that  is  where  there  is  one 
parish,  to  put  it  shortly,  which  has  paid  for  the 
maintenance  of  the  lunatic,  and  the  other  parish, 
in  the  result,  is  found  to  be  the  parish  thatoagfat 
to  have  paid.  In  that  case  there  is  a  limitation  of 
a  vear,  and  there  is  another  similar  limitation. 
Thereupon,  it  is  argued  that  when  the  statute 
intended  to  impose  a  limitation  of  time  it  said  sa 
*  But,  to  my  mind,  that  argument  is  not  sound  as 
applied  to  this  statute,  because  that  is  a  shorter 
time  than  the  time  allowed  by  the  Statute  of 
James,  and  if  I  had  to  decide  on  the  sections  that  I 
have  just  been  referring  to,  namely,  the  97th  and 
98th,  and  if  it  had  not  been  for  the  twelve  months' 
limit,  I  think  I  must  have  held  that  it  was  a  six 
veara'  limitation.  Therefore,  so  far  from  that 
being  an  argument  against  the  conclusion  I  have 
arrived  at,  1  think  it  in  some  slight  d^[[ree  sup- 
ports it.  The  question,  I  agree,  is  one  of  difficnl^, 
involving  the  construction  mainly  of  section  10 
of  the  Act  of  Parliament.  It  is  iinpossible,  as  I 
have  often  heard  the  late  Master  of  Bolls  say,  to 
dogmatise  on  such  a  matter,  but  I  have  given  the 
best  opinion  I  can,  and  I  think  the  guardians 
are  not  entitled  to  recover  more  than  six  yean' 
arrears. 

Solicitors,  Olarhe  and  CaUein,  agents  for  ClarU 
and  EowUttt  Brighton ;  Dighy  ana  Liddle, 
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QUEEN'S  BENCH  DIVISION. 

Monday,  March  7, 1887. 

(Before  Mathew  and  Cavb,  JJ.) 

MuvBO  (app.)  V,  Watson  (reap.),  (a) 

Municipal  law  —  Borough  hye-law  —  Validity  — 
Prohibition  of  music  in  street — 6  Sf  6  Wiu,  4, 
c.  76,  s.  90. 

A  hye-law  made  by  the  town  cotmcil  of  a  "borough 
under  5^6  WiU,  4,  c.  76,  s,  90,  provided  that 
every  person  who  in  any  street  should  sound  or 
play  upon  any  musical  or  noisy  instrument,  or 
should  sing,  recite,  or  preach  in  any  street  without 
-  having  previously  obtained  a  licence  in  writing 
from  the  mayor ;  amd  every  person  who  having 
obtained  such  licence  should  fail  to  observe  or 
should  act  contrary  to  any  of  the  conditions  of 
euch  licence,  should  forfeit  and  pay  a  sum  not 
exceeding  twenty  shUUngs,  and  not  tess  than  one 
shilling, 

Seld,  tJuit  the  byC'law  was  unreasonable  and  ultra 
vires  and  therefore  void. 

This  was  a  case  stated  by  justices  for  the  borough 
of  Hyde,  in  the  county  of  Southampton,  under 
the  statute  20  &  21  Vict.  c.  43,  for  the  purpose 
of  obtaining  the  opinion  of  the  court  on  a  question 
of  law. 

The  case  was,  so  far  as  material,  as  follows : 

Case. 

At  a  court  of  summary  jurisdiction  holden  at 
the  town  hall  in  the  borough  of  Byde  on  the 
26th  July  1886,  an  information  preferred  by 
Richard  Watson  (hereinafter  called  "  the  respon- 
dent ")  against  William  Allan  Munro  (hereinafter 
called  "the  appellant")  for  that  on  the  22nd 
July  1886,  at  High-street,  in  the  said  borough, 
he  did  unlawfully  sing  without  having  previously 
obtained  a  licence  in  writing  for  that  purpose 
from  the  mayor  of  the  borough,  contrary  to 
the  bye-laws  of  the  borough,  was  heard  before 
118,  and  the  validity  of  the  bye-law  under  which 
the  offence  was  stated  having  been  Questioned  by 
the  appellant,  we  duly  considered  the  objections 
raised,  and,  being  of  opinion  that  the  said  bye< 
law  was  legal,  we  convicted  the  appellant  of  the 
offence  witn  which  he  was  charged. 

Upon  the  hearing  of  the  information  it  was 
admitted  or  proved  to  our  satisfaction  as  follows : 

(a)  That  in  pursuance  of  the  Municipal  Cor- 
porations Act  (5  &  6  Will.  4,  c.  76),  s.  90,  the  town 
council  of  the  borough  of  Byde,  in  the  year  1869, 
duly  made  certain  bye-laws  which  have  been  in 
operation  since  that  time,  and  amongst  those 
bye-laws  is  the  one  in  question  which,  is  as 
follows : 

Every  person  who  in  any  street  shall  sound  or  play 
npon  any  mosical  Or  noisy  instmment,  or  shall  sinff, 
recite,  or  preach  in  any  street  without  havin^f  previonuy 
obtained  a  licence  in  writings  from  the  mayor ;  and  every 
person  who  having  obtained  snch  licence  shall  fail  to 
obflerve  or  shall  act  contrary  to  any  of  the  conditions 
of  such  licence,  shall  forfeit  and  pay  a  snm  not  exceed- 
ing twenty  shillings  and  not  less  tnan  one  shilling. 

Q})  The  respondent  is  a  police-constable  of  the 
borongh,  ana  the  appellant  is  a  member  of  a 
body  of  persons  calling  themselves  '*The  Salvation 
Army,"  who  have  a  meeting-house  or  barracks 
in  the  borough.  A  short  time  before  these  pro- 
ceedings, having  applied  to  the  mayor  for  a  licence 
under  the  above  oye-law,  which  he  declined  to 

(a)  Baported  by  Johkph  Smttit,  Esq.,  BsrrlRt«r-at-Lftv. 
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give,  the  army,  without  such  licence,  accompanied 
their  parades  with  singing  and  playing,  after  being 
several  times  warned  oy  the  police  that  such  con- 
duct was  contrary  to  the  bye-laws,  and  on  the  day 
named  in  the  information  it  was  proved  and 
admitted  that  the  appellant  was  smging  vrith 
others  without  a  licence. 

On  behalf  of  the  appellant  it  was  contended  that 
the  bye-law  in  question  was  illegal,  inconsistent, 
unreasonable,  and  repugnant  to  the  law  of 
England,  and  consequently  such  singing  without 
a  licence .  on .  the  part  of  the  appellant  was  per- 
fectly legal  and  no  oftence  had  been  committed. 

We,  after  hearing  the  evidence  adduced  on 
behalf  of  the  respondent,  and  considering  the 
cases  of  Reg,  v.  Powell  (61  L.  T.  Rep.  N.  S.  92)  and 
the  judgment  of  Hawkins,  J.  in  the  case  of 
Johnson  V.  The  Mayor,  ^c,  of  Croydon  (16  Q.  B. 
Div.  709),  and  being  of  opinion  that  the  said  bye- 
law  was  a  necessary  safeguard  against  indiscrimi- 
nate playing  and  singing  in  the  streets,  which  if 
allowed  without  check  would  occasion  annoyance 
to  the  inhabitants  and  be  detrimental  to  the 
interests  of  the  borough,  and  did  in  fact  cause  an 
obstruction  in  one  of  the  principal  thoroughfares, 
and  was  likely  to  cause  a  oreach  of  the  peace,  and 
also  bein^  of  opinion  that  the  bye-law  in  question 
was  jiot  unreasonable  or  uUra  vires,  convicted  the 
appellant  as  hereinbefore  stated. 

The  question  of  law  upon  which  this  case  is 
stated  for  the  opinion  of  the  court,  therefore,  is, 
whether  the  bye-law  in  question  was  and  is 
illegal,  unreasonable,  and  contrary  to  the  law  of 
England. 

If  the  court  should  be  of  opinion  that  the  said 
bye-law  is  illegal,  unreasonable,  and  uUra  vires, 
then  the  information  is  to  be  dismissed,  otherwise 
the  conviction  is  to  stand. 

Home  Payne,  Q.C. — ^The  bye-law  is  unreason- 
able and  uUra  vires  and  therefore  void : 

Johnson  v.  TKs  Ma/yor,  ^c,  of  Croydon,  16  Q.  B. 
Div.  709. 

The  case  of  Bea,  v.  Powell  (61  L.  T.  Rep.  N.  S.  92) 
is  distinguishable,  the  bye-law  in  (h^t  case  only 
imposing  a  penalty  on  persons  playing  musical 
instruments  in  a  street  aiter  having  Seen  required 
by  a  resident  householder  to  desist.  The  cases  of 
Meg,  V.  The  Mayor  of  Groydon  (ubi  sup.)  and 
Everett  v.  Grapes  (3  L.  T.  Ifcep.  N.  S.  669),  in 
which  a  bye-law  entirely  prohibiting  the  keeping 
of  pigs  was  held  to  be  bad,  are  both  exactly  in 
point.  The  only  distinction  bettreen  this  case  and 
Iteg,  V.  The  Mayor  of  Groydon  {ubi  sup,)  is  that 
the  mayor  has  power  here  to  licence  the  playing, 
but  it  is  submitted  that  the  bye-law  is 'not  less 
unreasonable  on  that  account.  If  the  thing  pro- 
hibited is  a  nuisance  the  mayor  is  permitted  by 
the  bye-law  to  license  a  nuisance  and  the  bye-law 
is  baa  on  that  account ;  if  it  is  not  a  nuisance  the 
bye-law  is  unreasonable  in  prohibiting  it  and 
therefore  bad. 

Gharles,  Q.O.  (with  him  BttZlew).— It  is  sub- 
mitted that  this  is  a  proper  authority  to  repose 
in  the  hands  of  the  mayor,  and  that  the  mayor, 
having  therpower  to  license  whatever  music  may 
be  desirable,  the  bye-law  is  reasonable. 

Mathew,  J. — I  am  of  opinion  that  the  bye-law 
is  unreasonable.  I  consiaer  that  the  permission 
to  the  mayor  to  license  such  music  as  he  may 
think  fit  is  an  additional  objection  to  the  bye-law» 
instead  of  making  it  more  reasonable  than  in  the 
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case  of  Eea.  v.  The  Mayor  of  Croydon  (u&i  sup.), 
I  think,  therefore,  that  the  oonviction  must  be 
quashed. 

Cave,  J. — I  entirely  agree.  There  is  no  diffi- 
culty in  drawing  up  a  bye-law  which  will  prevent 
a  nuisance  being  committed,  but  in  the  present 
case  the  town  council  have  unfortunately  gone 
far  beyond  the  suppression  of  nuisances,  and 
extended  their  bye-law  to  all  kinds  of  noises, 
whether  nuisances  or  not,  no  discretion  being 
given  to  the  justices  hearing  the  case,  who  must, 
if  the  bye-law  is  good,  inflict  a  fine  for  the  in- 
fringement of  the  bye-law,  however  musical  the 
sound  produced  may  be.  As  to  the  power  of  the 
mayor  to  grant  a  licence,  that  part  of  the  bye-law 
gives  him  power  to  legalise  a  nuisance  and  stop  a 
thing  whicn  is  perfectly  innocent. 

Conviction  quashed. 

Solicitors  for  the  appellant.  Banger  and  Burton. 
Solicitors  for  the  respondent,  Fardell  and  Dash' 
wood. 


MondoA/,  May  23, 1887. 
(Before  Colb&idge,  C.J.  and  Smith,  J.) 

WoODHILL  AND  ANOTHER  (appS.)  V.  TeCE  MaTOB  AND 
CO&FOBATION  OF   SUNDEBLAND   (resps.).  (a) 

Local  Government  Ads — New  street — Fart  of  a 
new  street — NoHce  to  lay  otU  new  street  and 
erect  buildings  abuttirig  thereon — Approval  of 
local  cmthonty — Erection  of  huiMings  before 
whole  of  new  street  constructed  to  saMsfaction  of 
local  authority — 38  Sf  39  Viet.  c.  66,  s.  160--- 
48  ^  49  Vict.  c.  clBOxxiii,  s.  37. 

The  Swnderland  Local  Inwrovement  Act  1886  by 
sect.  37  enacts,  that  it  shall  not  be  lawful  for  any 
person,  except  with  the  consent  of  the  corporation, 
to  erect  or  build,  or  begin  to  erect  or  build,  any 
new  buildings  abvUing  upon  any  new  street  or 
part  of  a  neM\  street,  unless  the  corporation  shall 
have  previously  approved  of  the  level  and 
availaile  width  of  such  new  street  or  part  of  a 
new  street,  nor  until  the  carriage  way  and  foot* 
way  of  such  new  street,  or  pourt  of  a  new  street, 
shall  have  been  formed  to  such  a  level  and  of  vwch 
a  width,  and  constructed  and  sewered  to  tlis  saHs' 
faction  of  the  corporation  in  accordance  with 
sect.  160  of  the  Public  Health  Act  1876. 

The  appellants,  who  were  builders,  gave  notice  to 
the  Sunderland  heal  authority,  the  respondents, 
of  their  intention  to  lay  out  a  certain  new  street, 
the  plans  for  the  construction  of  which  were 
approved  by  the  respondents.  They  subsequently 
gave  ftotice  that  they  intended  to  erect  four  new 
nouses  in  thai  street,  the  plans  of  which  were 
submitted  to  and  approved  by  the  respondents. 
The  appellants  began  to  erect  these  houses  abuttina 
upon  or  fronting  that  part  of  the  new  street  which 
Mid  been  sewered.  Levelled,  paoed,  installed, 
flagged,  and  channelled  to  the  satisfaction  of  the 
respondents;  but  the  whole  of  the  new  street  had 
not  been  constructed  and  made  good  to  the  satiS' 
faction  of  the  renfondents  vnthin  sect  37  of  the 
Sunderland  Local  Improvement  Act  1886.  The 
appellants  were  summoned  in  respect  of  the  in- 
fnngement  of  that  section,  and  were  fined.  They 
appealed. 

Held,  on  appeal,  that  the  oonviction  was  right,  and 
that,  as  the  appellants  had  given  notice  to  lay  out 

(a)  Baported  by  W.  P.  ETaBBLBT,  Esq.,  Bftrrister«t-L«w.         I 


the  whole  of  a  new  street,  the  urban  auihority. 
under  their  heal  Act,  were  entitled  to  wUhKM 
their  consent  to  the  erection  of  any  house  or 
building  abutting  on  the  new  street  unlest  the 
whole  of  the  new  street  were  constructed  and 
sewered  to  their  satisfaction. 

This  was  a  case  stated  by  justices  under  20  &  21 
Vict.  c.  43,  and  42  &  43  Vict.  c.  49. 

On  the  29th  Nov.  1886  the  appellants  were  con- 
victed and  fined  on  an  information  charging  them 
with  having  between  the  22nd  Sept.  and  the  20ih 
Oct.  1886  unlawfully  and  without  the  consent  of 
the  respondents  erected  or  built,  or  begun  to 
erect  or  build,  a  new  building  abutting  upon  a 
new  street,  or  part  of  a  new  street,  before  the 
carriage-way  and  footway  of  such  new  street,  or 
part  of  a  new  street,  had  been  formed  to  such  a 
level  and  of  such  a  width,  and  constructed  and 
sewered  to  the  satisfaction  of  the  said  corpora- 
tion in  accordance  with  sect.  16  of  the  Fublio 
Health  Act  1876,  contrary  to  sect.  37  of  the 
Borough  of  Sunderland  Act  1885. 

At  the  hearing  of  the  said  information  the 
following  materal  facts  were  proved  or  ad- 
mitted : — 

2.  The  appellants  were  builders  carrying  on 
business  at  Sunderland.  The  respondents  were 
the  corporation  and  the  urban  authority  of  the 
urban  district  of  the  borough  of  Sunderland. 

3.  The  respondents,  as  such  urban  authority,  in 
pursuance  of  sect.  157  of  the  Public  Health  Act 
1876,  had  made  bye-laws  with  respect  to  the 
matter  in  such  section  mentioned,  which  had 
been  confirmed  by  the  Local  Government  Board. 

6.  Punshon-street,  named  in  the  summons  and 
information,  was  a  new  street  forming  t>art  of  an 
estate  in  Sunderland  called  the  High  Barnes 
estate,  recently  laid  out  for  building  upon. 

6.  On  the  27th  March  1885  the  owner  of  that 
estate,  by  William  Milburn,  his  architect,  gave  to 
the  respondents  notice  in  writing  of  his  intention 
to  lay  out  certain  new  streets  including  Punshon- 
street,  and  at  the  same  time  deposited  at  the  office 
of  the  surveyor  of  the  respondents  a  plan  of  such 
streets,  which  was  approved  of  by  the  respondents 
on  the  Ist  April  1886. 

8.  On  the  28th  Jan.  1886  the  appellants,  by  the 
said  Milburn,  their  architect,  gave  to  the  respon- 
dents notice  of  their  intention  to  erect  four  new 
buildings  in  the  said  Punshon-street,  and  sub- 
mitted to  them  for  their  approval  a  plan  showing 
four  houses  to  be  erected  by  them  on  the  east 
side  of  such  street.  This  plan  was  approved  of 
by  the  respondents. 

9.  On  the  2nd  Feb.  1886  the  surveyor  of  the 
respondents  wrote  to  the  appellants  to  the  effect 
that  the  a{)proval  of  the  plan  was  subiect  to  a  oom- 
pliance  with  the  bye-laws  and  building  regula- 
tions, and  particularly  sect.  37  of  the  Borough  of 
Sunderland  Act  1886,  enacting  that  the  streets 
were  to  be  paved,  flagged,  &c.,  prior  to  the  oom- 
mencement  of  building  operations. 

10.  On  the  26th  May  18S6  the  said  Milboni 
left  at  the  office  of  the  surveyor  of  the  respondents 
a  plan,  which  showed  portions  of  paving  proposed 
to  be  done  in  Punshon-street,  to  the  extent  of  the 
frontage  of  six  sites.  The  respondents'  surveyor 
wrote  back  at  once  to  Milburn,  to  inform  him 
that  the  whole  street,  or  complete  sections  of  the 
same,  must  be  done  in  accordance  wiUi  sect.  37  d 
the  Borough  of  Sunderland  Act  1886. 
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11.  During  the  month  of  June  1886  the  carriage- 
way of  Funshon-street  was  paved  to  the  extent  of 
six  sites  only,  and  the  whole  of  the  said  street 
was  sewered. 

12.  On  the  22nd  Jnly  1886  the  appellants  gave 
tlie  borongh  surveyor  the  followins:  notice : 

To  the  Borough  Engineer. — ^We  hereby  give  yon  notioe 
that,  at  the  expiration  of  two  days  from  this  date,  we 
intend  to  commenoe  and  build  four  houses  situate  in 
Panahon-street,  in  the  said  borough,  and  to  the  construc- 
tion of  which  the  said  urban  sanitary  authority  have 
■ignified  their  approval.— Woodhill  and  Kibtlxy. 

To  this  the  borough  surveyor  replied  to  the 
effect  that  until  sect.  §7  of  the  Borough  of  Sunder- 
land Act  1885  had  been  fully  complied  with, 
building  operations  must  not  be  commenced. 

13.  During  Aug.  1886  the  east  side  of  the  said 
street  was  flagged  to  the  extent  of  four  sites  onl^, 
Bnch  flagging  and  the  paving  to  the  extent  of  six 
sites  only. 

14.  On  the  22nd  Sept.  1886  no  buildings  had 
been  commenced  in  Punshon-street. 

15.  On  the  20th  Oct.  1886  the  appellants  were 
proceeding  with  the  erection  of  the  houses  in 
question,  and  the  walls  were  then  five  feet  high. 
The  consent  of  the  respondents  to  the  erection  of 
Huch  houses  had  not  been  obtained.  Except  as 
before  mentioned  the  carriage-way  and  footway  of 
Punshon-street  had  not  been  formed.  The  house 
in  question  abuts  upon  Punshon-street  where  the 
carriage-way  is  paved  and  the  footway  flagged  as 
previously  mentioned. 

16.  It  was  contended,  on  behalf  of  the  appel- 
lants, that  inasmuch  as  the  carriage-way  and  foot- 
way of  that  part  of  Punshon-street  which 
actually  adjoined  the  building  in  question  had 
been  formed  and  sewered,  the  section  had  been 
complied  with ;  whilst  on  behalf  of  the  respon- 
dents it  was  argued  that  it  was  necessary  under 
the  section  that  there  should  have  been  formed 
the  carriage-way  and  footway  of  such  street,  or 
such  part  of  a  street,  as  had  been  previously 
^proved  of  by  the  corporation,  and  that,  as  the 
corporation  had  in  this  instance  only  approved  of 
the  whole  street  according  to  the  plan  submitted 
to  them,  it  was  necessary  that  the  whole  street 
should  have  been  formed  and  constructed ;  and  it 
was  pointed  out  that,  if  the  other  construction 
were  adopted,  and  persons  were  at  liberty  to  build 
at  any  parts  of  a  street,  previously  paving  and 
flagging  only  the  parts  of  the  street  immediately 
adjoining  their  buildings,  and  leaving  intervening 
portions  of  the  carriage-way  and  footway  unformed, 
the  object  of  the  section,  which  it  was  contended 
was  to  provide  for  a  new  street  being  constructed 
and  sewered  before  any  buildings  were  erected 
therein,  as  distinguished  from  sect.  150  of  the 
Public  Health  Act  1875,  which  only  enabled  the 
authority  to  compel  such  construction  and 
sewerage  in  a  street  where  buildings  had  been 
previously  erected,  would  be  entirelv  defeated. 

17.  The  justices  were  of  opinion  that  the  appel- 
lants had  not  complied  with  sect.  87  of  the 
Borough  of  Sunderland  Act  1885,  and  they  accord- 
ingly convicted  them  both  of  the  offence  charged 
in  the  summons,  and  adjudged  them  each  to  pay 
a  fine  of  twenty  shillings  and  costs. 

The  question  for  the  opinion  of  the  court  was, 
whether  the  appellants  had,  under  the  circum- 
stances above  set  out,  acted  in  contravention  of 
sect.  37  of  the  Borough  of  Sunderland  Act  1885. 

If  the  court  were  of  opinion  that  the  appellants 


had  contravened  the  said  section,  the  convictions 
were  to  stand.  If  the  court  were  of  a  contrary 
opinion,  the  convictions  were  to  be  quashed. 

By  48  &  49  Vict.  c.  clxxxiii.  s.  37  : 

It  shall  not  be  lawful  for  any  person,  exoent  with 
the  consent  of  the  corporation,  to  erect  or  build  or  to 
begin  to  erect  or  build  any  new  building  abutting  upon 
any  new  street  or  part  of  a  new  street,  unless  the 
corporation  shall  have  previously  approved  of  the  level 
and  available  width  of  such  new  street  or  part  of  a  new 
street,  nor  until  the  carriage-way  and  footway  of  such 
new  street  or  part  of  a  new  street  shall  have  been 
formed  to  such  a  level,  and  of  such  a  width',  and  con- 
structed and  sewered  to  the  satisfaction  of  the  corpora- 
tion in  accordance  with  sect  150  of  the  Public  Health 
Act  1875,  and  any  person  offending  against  this  enact- 
ment shall  be  liable  for  each  offence  to  a  penalty  not 
exceeding  twenty  pounds. 

Manisty  for  the  appellants. — ^The  question  here 
is  whether,  under  the  provisions  of  sect.  37  of  the 
local  Act  of  the  respondents,  the  owner  of  a  par- 
ticular site  in  a  new  street  within  their  juris- 
diction is  entitled  to  build  a  house,  or  houses, 
abutting  upon,  or  fronting,  that  part  of  the  new 
street  as  soon  as  such  portion  has  been  constructed 
to  the  satisfaction  of  the  local  authority  within 
the  meaning  of  sect.  150  of  the  Public  Health  Act 
1875,  or  must  wait  until  the  whole  of  such  new 
street  has  been  constructed  to  the  satisfaction  of 
the  local  authority  before  he  can  begin  to  build 
at  all.  It  is  contended  on  behalf  of  the  appellants 
that  the  first  alternative  is  the  proper  construc- 
tion of  the  section.  Sect.  37  of  the  private  Act 
deals  with  two  classes  of  persons ;  first,  those  who 
propose  to  lay  oat  a  new  street,  and  next  those 
who  propose  to  erect  buildings  in  such  new  street. 
The  buiidin&rs  abutting  upon  the  new  street  and 
the  new  street  itself  are  to  be  constructed  con- 
temporaneously, that  is,  the  l)uilding  is  not  to  be 
erected  until  such  part  of  the  new  street  as  it 
fronts  has  been  properly  constructed.  This  con- 
cention  is  boi'ne  out  by  sect.  150  of  the  Public 
Health  Act  1875.  Sect.  37  was  framed  to  meet 
the  case  of  buildings  being  erected  before  any 
part  of  a  new  street  has  been  properly  constructed, 
for  in  such  a  case  the  local  authority  would  have 
to  give  to  the  owning  or  occupying  frontagers, 
under  the  Public  Health  Act  1875,  notice  to 
execute  the  works  for  the  proper  construction  of 
the  new  street,  and  ii  the  notice  were  disregarded 
they  would  have  to  go  and  do  the  works  them- 
selves. [Smith,  J.  referred  to  Robinson  v.  Local 
Board  of  Barton,  47  L.  T.  Bep.  N.  S.  286;  21  Ch. 
Div.  621.]  That  portion  of  the  projected  street 
opposite  to  which  nouses  are  begun  to  be  erected 
becomes  a  new  street.  The  contention  of  the 
other  side,  that  the  whole  of  the  proiected  new  road- 
way must  be  finally  constructed  before  building 
operations  can  be  begun,  is  unreasonable  and  not 
necessary  to  the  object  of  the  section,  that  is,  to 
prevent  houses  bein^  build  without  a  properly 
constructed  street  m  front  of  them.  It  is 
admitted  that  where  there  are  houses  the  street 
must  be  properly  constructed,  and  that  satisfies 
the  intention  of  the  Act.  A  bye-law  of  the 
respondents  of  a  very  similar  character  to  their 
present  contention  has  been  held  unreasonable : 

JRudland  v.  Mayor  and  Corptyration  of  Sunderland, 
52L.  T.Bep.lT.S.617. 

The  present  clause,  called  the  Hastings  clause,  is 
inserted  usually  in  local  Acts  of  this  kind,  but 
was  never  intended  to  have  such  a  sweeping  force 
as  is  sought  to  be  put  upon  it. 
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ChaHee,  Q.G.  (Atherley  Jones  with  him)  for  the 
respondents. — This  clause  was  inserted  to  obviate 
the  very  mischief  of  the  present  case.  The  build- 
ing owners  sent  in  plans  of  a  new  street,  which 
the  respondents  sanctioned  them  to  make ;  and 
they  are  now  liable  under  sect.  150  of  the  Public 
Health  Act  1875  to  do  the  required  work  under 
that  section.  If  a  building  owner  proposes  to  lay 
out  a  whole  new  street,  the  whole  street  must  he 
properly  laid  out  and  constructed  by  him.  If  the 
contention  of  the  appellants  be  right,  all  that  such 
building  owner  ne^  do  is  to  sewer,  flag,  channel, 
and  pave  opposite  to  his  house,  and  there  would 
be  a  new  street,  and  the  local  authority  would 
have  no  control  over  the  making  of  such  new 
street.  The  contention  must  go  to  the  length 
of  saving  that  a  small  piece  of  sewering  is 
sufficient  to  enable  the  building  owner  to  erect 
a  house  opposite  to  it.  The  clear  object  of 
sect.  37  is  to  enable  the  local  authority  to 
sanction  the  building  of  houses  along  less 
than  the  whole  of  a  new  street,  but  that  sanc- 
tion thev  can  withhold ;  and  until  it  is  granted 
the  building  owner  must  wait.  There  is  nothing 
in  The  Corporation  of  Portsmouth  v.  Bmah 
(13  Q.  B.  Div.  184)  contrary  to  the  doctrine  laid 
down  in  Bohmson  v.  Loeal  Board  of  Barton  (uH 
sup.).  In  the  former  caHO  (p.  195)  Brett,  M.E. 
made  the  following  remarks  as  to  the  meaning  of 
the  word  "  street  :  "  It  has  been  contended  that 
the  Asylum-road  is  not  a  'street,'  but  it  is  a 
'  thoroughfare.'  It  is  true  that  Asylum-road  is 
not  a '  street,'  if  a  '  street '  means  a  way  bounded 
on  either  side  by  houses,  and  we  are  bound  by  the 
finding  of  the  jury  to  take  it  that  Asylum-road 
was  not  a  '  street '  in  the  popCfUlar  sense  of  the 
word.  We  must  consider,  however,  whether  it  is 
a  '  street '  within  the  meaning  of  the  statute 
10  &  11  Yict.  c.  84.  The  interpretation  clauses 
referred  to  during  the  argument  provide  that 
the  word  '  street '  shall  not  extend  to  and  include 
any  road.  The  intention  of  the  clauses  is,  that 
in  construing  the  Acts,  the  word,  in  addition  to  its 
ordinary  meaning,  shall  bear  the  meanings  men- 
tioned in  the  section ;  the  words  '  shall  include ' 
mean  '  shall  have  the  following  meanings  in  addi- 
tion to  its  popular  meaning.'  I  was  a  member  of  the 
Court  of  Appeal  when  Bohinson  v.  Local  Board  for 
Barton  (21  Ch.  Div.  621)  was  decided ;  I  find  I 
expressed  myself  in  the  following  terms:  'I 
think  that  the  first  remark  to  be  made  on  the  Act 
of  Parliament  is,  that  it  certainly  deals  with  at 
least  two  different  kinds  of  streets.  One  is  a 
street  which  nobody  in  ordinary  language  with- 
out the  help  of  an  Act  of  Parliament  would 
have  called  a  street,  and  the  other  is  a 
street  which  eveijbody  without  the  aid  of 
an  Act  of  Parliament  would  have  called 
a  street.  The  interpretation  clause  includes 
under  the  word  "street"  things  which  one  in 
ordinary  parlance  would  call  streets,  as  for 
instance,  a  highway  which  has  not  a  house  on 
either  side  of  it.  JBut  where  there  is  a  certain 
number  of  houses  on  each  side  of  a  thoroughfare 
or  a  roadway,  whichever  ^on  please  to  ^1  it, 
everybody  without  the  assistance  of  any  Act  of 
Parhament  would  call  that  thing  a  street,  and  call 
it  nothing  else.  Therefore  there  are  two  totally 
different  Kinds  of  streets  mentioned  in  the  Act.' " 
The  decision  of  the  Court  of  Appeal  was  reversed 
by  the  House  of  Lords  (8  App.  Cas.  798) ;  but  in 
dealing  with  the  case  the  law  lords  did  not  object 


to  the  decision  of  the  Court  of  Appeal  as  to  tbe 
meaning  of  the  word  "  street." 

Maniaty  in  reply. — In  sect.  37  the  words  "  pari 
of  new  street"  are  equivalent  to  "portion  oi 
new  street  approved  of  oy  the  corporation."  The 
governing  words  in  the  section  are  "abutting 
upon,"  not  "  approved  of." 

Coleridge,  C.J. — I  have  no  doubt  in  this  case. 
and  think  that  the  meaning  of  sect.  37  of  the 
Sunderland  Local  Act  is  clear.  I  do  not  mean  to 
say  that  the  counsel  for  the  appellants  has  not 
presented  a  good  argument ;  I  think  he  has»  and 
It  was  one  wnioh  called  for  an  answer  from  the 
counsel  for  the  respondents ;  but  that  answer  baa 
been  given,  and  it  makes  sense  of  the  Act,  and  ia 
within  the  words  of  the  section.  Of  course,  a  con- 
struction that  makes  sense  is  not  necessarily  right. 
In  my  opinion  the  matter  is  governed  by  the 
frame  of  the  notice  which  is  given  by  the  person 
who  is  seeking  to  lay  out  a  new  street  or  part  of  a 
new  street.  In  the  case  before  us  the  notice  was 
given  by  the  appellants  to  the  respondents  to  the 
effect  that  they  intended  to  lay  out  -certain  new 
streets,  including  Punsbon-street,  the  street  in 
question.  The  respondents  see  and  approve  of 
tne  plans  of  the  new  streets.  The  appellants 
later  on  gave  notice  to  the  respondents  tnat  they 
are  desirous  of  building  four  new  houses  in 
Punshon-street ;  the  respondents  see  the  plans 
and  approve  of  them,  but  notify  that  their 
approval  was  subject  to  a  compliance  with  their 
bye-laws  and  building  regulations,  and  especially 
sect.  37  of  their  locflS  Act,  by  which  the  streets 
are  to  be  paved,  Bagged,  &c.,  prior  to  the  oom- 
mencement  of  builfng  operations.  It  seems 
to  me  that  that  section  exhausts  the  case.  First 
of  all,  the  appellants  give  notice  of  their  intention 
to  lay  out  a  new  street  and  erect  certain  houses 
abutting  on  it.  The  corporation  approve  of  the 
plans  of  the  houses,  and  give  leave  to  the  appel- 
lants to  erect  them  after  they  had  laid  out  and 
constructed  the  new  street  to  their  satis£aetioD. 
The  appellants  failed  to  comply  with  that  require- 
ment, and  were  convicted  in  respect  of  a  breach 
of  the  bye-law.    I  hold  the  conviction  was  ri^ht. 

Smith,  J. — ^I  am  of  the   same   opinion.    On 
the  27th  March  1885  the  appellants  gave  notice  to 
the  respondents  that  the^r  proposed  to  lay  out 
as  a  new  street  that  which  is  now  Punshon-street. 
They  did  not  intend  to  lay  it  out  as  part  of  a  new 
street,  but  as  a  whole  street.     On  tne  22nd  July 
1886  they  gave  a  further  notice  that  they  weregoinir 
to  erect  four  new  houses  in  that  street.    They  com- 
menced to  build  them, but  the  respondents  stopped 
them  from  continuing  to  build  on  the  ground 
that  the  provisions  of  sect.  87  of  their  local  Act 
had  not  been  complied  with.    The  question  for 
the  court  is,  whether  the  counsel  for  the  appellants 
or  for  the  respondents  is  right  in  his  reading  of 
this  section.  The  appellants  did  not  ask  to  Iftyoni 
part  of  a  new  street,  but  the  whole  of  it.    They 
might  have  asked  to  lay  out  a  part,  and  after- 
wards to  build  houses  abutting  on  such  P^f^  The 
words  of  the  37th  section  are  clear.    [His  Lord- 
ship here  read  them.]    They  apply  to  the  facts  of 
this  particular  case.    The  appellants  gave  notice 
of  their  intention  to  build  certain  houses  abutting 
on  this  new  street;  but  sect.  37  empowers  the 
local  authority  to  withhold  their  consent  to  the 
erection  of  buildings  abutting  on  such  street 
until  it  should  have  been  properly  constructed 
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and  made  good  to  their  Batisiaction.  If  a  person 
asks  to  lay  ont  onljr  part  of  a  new  street,  I  read 
the  section  to  mean  that  it  shall  not  be  lawfnl  for 
him  to  erect  hoases  abutting  on  such  part  with- 
out the  leave  of  the  local  authority,  unless  that 
portion  of  the  new  street  opposite  to  the  pro- 
posed houses  shall  be  properly  constructed  within 
sect.  150  of  the  Public  Health  Act  1876  to  their 
satisfiaction.  In  my  judgment  that  is  the  true 
construction  of  the  37th  section  of  the  local  Act, 
and  I  agree  with  my  Lord  that  this  conviction 
ought  to  be  affirmed.  Cofmctian  affirmed. 

Solicitors  for  the  appellants,  Hickin  and  Fox^ 
for  J.  and  J.  W,  Bobinaon,  Sunderland. 

Solicitors  for  the  respondents,  Johnson  and 
WetUhercMs,  for  Bowey  and  Brewis,  Sunderland. 


Wednesday,  May  25, 1887. 

(Before  Pollock,  B.  and  Field,  J.) 

Jones  (app.)  t;.  Parey  (resp.).  (a) 

Fublie  Health  Act  1875  (38  4*  39  Viet.  e.  55)— Jlftim- 
ei^al  bye-law — Open  space  at  rea/r  of  dwelling' 
house — Distance  across — Opposite  property. 

The  L.  Improvement  Commissioners  made  a  hyc'law 
thai  every  person  erecting  a  new  buildina  to  he 
used  cu  a  dweUvng-house  sfumldprovide  in  therear 
thereof  an  open  space  exclusively  helongingthereto, 
to  the  extent  ai  least  of  150  square  feet,  free 
from  any  erection  thereon  above  the  l^vel  of  tits 
ground,  and  should  cause  the  distance  a>cross 
such  open  space  between  every  such  buiUiing  and 
the  opposite  property  at  the  rear  to  be  10  feet  at 
least,  and  if  sv^  building  be  25  feet  in  height 
should  cause  such  distance  across  to  be  at  least 
20  feet.  An  information  being  preferred  against 
P.  for  a  breach  of  the  bye-law,  it  was  proved  that 
he  had  erected  within  the  jurisdiction  of  the  com- 
wiseioners  a  new  building  to  be'  used  as  a 
dwelling-house,  ^feei  in  height ;  ^ha^  there  was 
in  the  rear  of  the  building  a/n  open  mace  exdu- 
sively  belonging  thereto  to  the  extent  of  700  square 
feet;  that  the  distance  across  such  open  space 
between  such  building  and  the  boundary  of  the 
opposite  property  at  the  rear  thereof,  indudirvg  the 
width  of  tKe  street  which  divided  the  buiiding 
from  the  opposite  property,  was  52  feet;  that  the 
land  exclusively  belonging  to  such  buildir^  wcu 
bounded  in  the  rear  by  a  public  street,  ana  that 
the  distance  across  the  open  space  between  the 
building  and  the  public  street  was  Sfeet. 

Held,  on  ease  stated,  that,  on  the  true  construction 
of  the  bye-law,  the  public  street  was  the  '*  opposite 
property,"  and  that,  as  P.  had  not  caused  tJie 
distance  across  the  open  space  between  his  building 
and  the  opposite  property  to  be  cU  least  20  feet,  he 
had  committed  a  breach  of  the  bye-law. 

This  was  a  case  stated  by  justices  for  the  opinion 
of  the  court. 

The  case  was,  so  far  as  material,  as  follows : — 
1.  At  a  petty  sessions  holden  at  the  justices' 
room,  Llandudno,  in  the  county  of  Carnarvon, 
on  the  22nd  Nov.  1886,  an  information  preferred 
on  the  17th  Nov.  1886  by  Owen  Jones,  Inspector 
of  Nuisances  for  the  Llandudno  Improvement 
Commissioners,  who  are  the  urban  sanitary 
authority  of  the  district  (hereinafter  called  the 

(a)  Beported  by  Joseph  Smith,  Esq. ,  BanifiU»r-ftt.TAw. 


appellant),  a^inst  Thomas  Parry,  of  Llandudno, 
builder  (heremafter  called  the  respondent),  charg- 
ing him  for  that  he  did  on  the  olst  Aug.  1886 
erect  a  new  building,  to  be  used  as  a  dwelline- 
house,  in  Caroline-street,  Llandudno,  which  is  25 
feet  in  height  from  the  level  of  the  ground,  and  at 
the  rear  thereof  did  leave  an  open  space,  esclu 
sively  belonging  to  such  dwelling-house,  which 
open  space  is  of  a  less  distance  across  than  20  feet, 
contrary  to  the  bye-law  in  that  behalf  duly  made, 
confirmed,  and  published  by  the  commissioners 
for  the  said  town  of  Llandudno,  and  which  bye- 
law  was  at  the  time  of  the  commission  of  the  said 
offence  and  is  still  in  force,  was  heard  and 
determined. 

2.  The  bye-law  is  as  follows : 

Every  person  erecting  a  new  building  to  be  used  as 
a  dwelling-hoase  shall  proyide  in  the  rear  thereof  an 
open  space  ezclnsiyely  belonging  thereto  to  the  extent 
at  least  of  150  square  feet,  free  firom  any  erection  thereon 
above  the  level  of  the  gronnd.  And  he  shall  cause  the 
distance  across  snch  open  space  between  every  snch 
bnilding  and  the  opposite  proper^  at  the  rear  to  be  10 
feet  at  least.  If  snch  builoing  be  15  feet  in  height  above 
the  level  of  snch  open  space  he  shaU  canse  the  distance 
across  to  be  at  least  15  feet.  If  snch  bnilding  be  25  feet  in 
height  he  shall  canse  snch  distance  across  to  be  at  least 
20  feet. 

3.  Upon  the  hearing  of  the  information  it  was 

? roved  that  the  respondent,  on  the  31st  Aug. 
886,  and  since  the  making  of  the  above  bye-law, 
and  while  it  was  in  full  force,  had  erected  in 
Caroline-street,  Llandudno,  within  the  jurisdic- 
tion of  the  said  improvement  commissioners,  a 
new  building  to  be  used  as  a  dwelling-house  which 
was  25  feet  in  height  from  the  level  of  the 
ground  at  the  rear  thereof ;  that  there  was  in  the 
rear  of  the  building  an  open  space  exclusively 
belonging  thereto  to  the  extent  ot  700  square  feet ; 
that  tne  distance  across  such  open  space  between 
such  building  and  the  boundary  of  the  opposite 
property  at  the  rear  thereof,  including  the  width 
of  the  street  dividing  the  building  from  the 
opposite  property,  was  52  feet  3  inches ;  that  the 
land  exclusively  belonging  to  such  building  was 
bounded  in  the  rear  by  a  public  street ;  and  that 
the  distance  across  the  open  space  between  such 
public  street  and  the  building  was  8  feet  1  inch. 

4.  Upon  the  part  of  the  appellant  it  was  con- 
tended that,  upon  the  true  construction  of  the 
bye-law,  the  whole  of  the  open  space  across  which 
the  distance  of  20  feet  should  be  measured,  must 
be  the  exclusive  property  of  the  respondent,  and 
that  the  appellant  was  entitled  to  require  that 
there  should  be  a  clear  space  of  at  least  20  feet 
between  any  and  all  parts  of  the  rear  of  the  build- 
ing and  the  boundary  of  the  land  abutting  upon 
the  said  street. 

5.  On  the  part  of  the  respondent  it  was  con- 
tended that  the  distance  of  20  feet  should  be 
measured  from  the  rear  of  the  building  across  the 
open  space  in  the  rear  thereof,  and  across  the 
street  suijoining  thereon,  to  the  opposite  property, 
and  that,  as  the  distance  from  every  part  of  his 
building,  if  so  measured,  exceeded  20  feet,  there 
had  been  a  sufficient  compliance  with  the  bye-law. 

The  justices  being  of  opinion  that  this  latter 
was  the  correct  interpretation  of  the  bye-law, 
dismissed  the  information. 

The  question  of  law  for  the  opinion  of  this 
court  was,  whether,  under  the  circumstances,  the 
information  was  properly  dismissed.  If  the  court 
should  be  of  opmion  that  the  contention  of  the 
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respondent  was  right,  then  their  decision  was  to 
stand ;  but  if  the  court  should  be  of  opinion  that 
the  contention  of  the  appellant  was  right,  then 
the  information  was  to  be  remitted  to  them  for 
the  purpose  of  enabling  them  to  impose  such 
penalty  as  they  should  think  fit. 

B,  8.  Wright  for  the  appellant. — ^The  whole  of 
the  open  space  across  which  the  distance  of  20  feet 
is,  according  to  the  true  construction  of  the  bye- 
law,  to  be  measured,  must  be  the  property  of  the 
owner,  and  he  is  not  entitled  to  measure  in  the 
street  in  order  to  make  up  the  distance,  otherwise 
the  owner  of  the  property  on  the  other  side  would 
be  entitled  to  do  the  same,  and  the  bye-law  would 
be  defeated.  The  object  of  the  bye-law  is  to  pro- 
vide a  space  of  40  leet  between  building  and 
building,  and  if  the  street  can  be  measured  in,  this 
object  would  not  be  attained,  since,  in  the  case  of 
a  street  20  feet  wide,  the  owners  on  either  side 
could  build  up  to  the  line  of  the  street.  [He  was 
stopped  by  the  Court.] 

Bigham,  Q.O.  (with  him  E.  H,  Lfoyi).— The 
respondent  has  in  this  case  complied  with  the  bye- 
law.  The  object  of  the  bye-law  is  to  provide  an 
open  space,  and  it  is  immaterial  whether  the  open 
space  IS  a  street  and  belongs  to  the  public  or  is 
private  property.  It  appears  on  the  case  that  as 
a  fact  a  distance  of  20  feet  has  been  left  between 
the  respondent's  building  and  the  opposite  pro- 
perty. [Field,  J. — Is  not  the  street  the  opposite 
property  in  this  caseP]    The  property  contem- 

Slated  IS  a  property  having,  or  likely  to  have, 
uildings  upon  it.  The  lo7th  section  of  the 
Public  Health  Act  1875  (38  &  39  Vict.  c.  55),  in 
pursuance  of  which  this  bye-law  is  made,  em- 
powers it  to  be  made  for  the  purpose  of  providing 
a  sufficiency  of  space  about  buildings  to  secure  a 
free  circulation  of  air.  If  the  appellant's  con- 
struction  of  the  bye-law  is  the  true  construction, 
owners  of  property  would  have  to  set  back  their 
buildings  20  feet,  even  though  the  adjoining  pro- 
perty might  be  a  very  large  open  space  incapable 
of  being  built  upon. 

Pollock,  B. — I  quite  agree  with  Mr.  Bigham 
that  if  we  once  consent  to  depart  from  the  words 
of  the  bye-law,  and  argue  the  matter  upon  its 
own  merits,  there  is  much  to  be  said  in  favour 
of  the  respondent.  But  that  is  a  course  which  we 
are  not  at  liberty  to  take.  The  words  of  the  bye- 
law  are  that  "every  person  erecting  a  new 
building  to  be  used  as  a  dwelliDg-house  shall  pro- 
vide in  the  rear  thereof  an  open  space  exclusively 
belonging  thereto  to  the  extent  at  least  of  150 
square  feet  free  from  any  erection  thereon  above 
the  level  of  the  ground,  and  he  shall  cause  the 
distance  across  such  open  space  between  every 
such  building  and  the  opposite  property  at  the 
rear  to  be  10  feet  at  least  if  such  building  be 
15  feet  in  height  above  the  level  of  such 
open  space,  and  if  such  building  be  25  feet 
in  height  he  shall  cause  such  distance  across 
to  be  at  least  20  feet."  The  words  "build- 
ing" and  "dwelling-house"  and  "property" 
are  used,  and  a  space  is  described  between  the 
building  and  the  opposite  property.  Now,  what 
is  the  meaning  of  tne  word  "  property "  in  the 
ordinary  sense  P  Mr.  Bigham  contends  that  it 
means  in  this  bye  -  law  "  property  which  is 
capable  of  being  built  upon ; "  but  we  do  not 
usually,  when  we  are  asked  whose  property  a 
piece  of  ground  is,  reply  that  it  is  nobody's  pro- 


perty because  there  is  no  house  upon  it.  The 
bye-law  has  two  objects.  It  is  intended,  in  the  first 
place,  to  provide  that  there  shall  be  a  certain  area 
of  open  space  in  the  rear  of  every  dwelling-house ; 
and,  in  the  second  place,  to  prevent  any  person 
from  bringing,  under  any  circumstances,  any 
building,  however  small,  up  to  the  edge  of  his  pro- 
perty. If  we  place  upon  the  bye-law  the  con- 
struction contended  for  by  the  respondent,  these 
objects  would  be  defeated.  I  thereiore  think  that 
the  justices  were  wrong  in  dismissing  this  infor- 
mation, and  that  the  case  must  be  remitted  to 
them  to  impose  a  penalty. 

Field,  J. — ^I  am  sorry  to  be  compelled  to  make 
an  order  involving  the  demolition  of  a  building 
which  has  been  erected,  but  I  am  bound  to  con- 
strue this  bye-law  according  to  the  received 
principles  of  construction.  This  bye-law  deals 
with  buildings  to  be  used  as  dwelling-honses^hat 
is,  as  places  for  people  to  live  in — and  it  says  that 
there  shall  be  provided  in  the  rear  of  such  bnild- 
infl:s  an  open  space  of  a  certain  area  exclusively 
belonging  thereto.  It  then  proceeds  to  provide 
for  the  free  circulation  of  air  through  the  open 
space,  and,  in  order  that  nothing  may  interfere 
with  this,  it  says  that  the  distance  across  such  of)ea 
space  shall  be  a  fixed  number  of  feet,  varying  with 
the  height  of  the  building,  a^d  this  distance  is  to 
be  measured  between  such  building  and  the 
opposite  property  in  the  rear.  In  this  case  the 
respondent  has  not  caused  this  distance  to  be 
left,  and  contends  that,  because  the  opposite  pro- 
perty in  the  rear  happens  to  be  a  street,  he  is  no6 
Dound  to  do  so.  In  my  judgment,  it  makes  no 
difference  that  the  public  have  a  right  of  way  over 
the  opposite  property,  and  I  thereiore  think  that 
the  case  must  be  remitted  for  the  justices  to  con- 
vict, and  that  the  respondent  ought  to  pay  the 
costs  of  these  proceedings. 

Solicitors  for  the  appellant,  Belfmge  and  Go^  for 
B.  S,  OhamherUUn,  Llandudno. 

Solicitors  for  the  respondents,  JFVnn«y,  Humat, 
Ad  Oo,    or  Louie  and  Co.  Buthin. 


MondoA/,  June  13, 1887. 

(Before  Day  and  Wills,  JJ.) 

Beo.  o.  Hall  and  another  and  Gillbstds.  (a) 

Bastardy  order  —  Jurisdiction  of  justices — BiS' 
missal  of  appUccUioryon  the  merits — Besjudieaia 
—7^8  VU.  c.  101,  s.  2. 

T^  mother  of  a  hastard  chUd,  whose  applieatm 
at  petty  sessums  for  a  summons  a^avnsi  ike 
putative  faiher  are  dismissed,  may  wUhin  ticelw 
Tnonths  of  the  birth  of  the  chiid  renew  such  appli' 
cation  any  numiber  of  times  ;  and  a  dismissal  on 
the  merits  of  a/n  application  is  no  bar  to  Ihs 
jurisdiction  of  the  justices  to  entertain  a  fresk 
appUcaiion. 

This  was  an  application  to  make  absolute  a  mle 
nisi  for  a  m>aimcumus  to  certain  justices  of  the 
county  of  Durham  to  hear  and  determine  certsiii 
bastardy  proceedings  brought  by  the  mother  of  s 
bastard  cnild  against  the  putative  father.  Tho 
justices  had  refused  to  entertain  her  application 
on  the  ground  that  the  matter  was  resjudiooAa* 

It  appeared  from  the  affidavits   filed  by  the 
applicant  and  the  justices  that  in  Aug.  18w  the 

(a)  Beported  by  W.  P.  Etsbslet,  Esq.,  B«iristtr-ftlJAW. 
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applicant  obtained  a  bastardy  summons  against 
tne  putative  father  of  her  child,  and  that  sub- 
sequently both  the  parties  attended  the  defendant 
Hall  ana  another  justice,  and  that  the  summons 
was  dismissed  on  the  ground  of  the  insufficiency 
of  the  evidence. 

The  applicant  having  obtained  further  cor- 
roborative evidence  was  granted  a  further  sum- 
mons against  the  putative  father,  which  was 
h^rd  on  the  8th  March  1887  before  Fattinson 
the  other  defendant  and  the  said  Hall,  on  the 
merits  and  dismissed. 

On  the  15th  March  1887  the  applicant  again 
attended  before  the  said  Hall,  and  applied  for  a 
bastardy  summons  against  the  putative  father  of 
her  child  on  the  ground  that  she  had  further 
corroborative  evidence.  But  the  magistrate  was 
of  opinion  that,  under  the  circumstances  of  the 
case,  the  matter  was  rea  Judicata,  and  that  he  had 
Dojurisdiction  to  issue  a  third  summons. 

The  applicant  obtained  a  rule  nin  for  a  mem' 
damua  to  the  justices  to  hear  and  determine  the 
matter  of  her  application. 

By  7  &  8  Yict.  c.  101,  s.  2  : 

Anv  single  woman  who  may  be  with  child,  or  who 
mi^  be  deuyered  of  a  bastard  ohild  .  .  .  may  either 
before  ^e  birtii,  or  at  any  time  within  twelve  months 
from  the  birth  of  snob  ohild  .  .  .  make  application 
to  any  one  pnstice  of  the  peace  acting  for  tne  petty 
sessional  division  of  the  connty^  or  for  the  city,  borongh, 
or  place  in  which  she  may  reside,  for  a  summons  to  be 
served  on  the  man  alleged  by  her  to  be  the  father  of 
snch  child. 

«r.  Lawaon  Walton  in  support  of  the  rule. — 
This  rule  ought  to  be  made  absolute.  The 
mother  of  a  bastard  child  is  within  the  twelve 
months  from  the  birth  of  her  child  entitled  to 
make  any  number  of  applications  in  bastardy 
against  the  putative  &tner,  if  she  has  been  un- 
saccessfnl  in  obtaining  an  order  against  him. 
Of  course  it  does  not  follow  that  she  will  obtain 
an  order  by  making  these  repeated  applications : 

Sm,  v.  Qatint,  16  L.  T.  Sep.  N.  S.  379 ;  L.  Sep.  2 
Q.  B.  466. 

The  distinction  has  been  drawn  between  the 
decision  of  magistrates  in  petty  sessions  in 
bastardy  matters  and  that  of  quarter  sessions  on 
appeal,  which  is  final : 

JBso.  V.  Qlynne,  26  L.  T.  Bep.  N.  S.  61 ;  L.  B^.  7 
Q.  B.  16. 

The  woman's  affidavit  states,  that  on  the  third 
occasion  she  was  prepared  with  fresh  evidence, 
and  she  was  entitled  to  her  summons. 

By  the  Coubt. — ^The  rule  for  this  ma/ndamua 
must  be  made  absolute. 

Rule  for  mandamus  gra/nted. 

Solicitors  for  the  applicant,  A.  Ahrama  and  Co., 
htNewlands  and  Newlanda,  Newcastle-upon-Tyne. 


Monday,  June  18, 1887. 

(Before  Lord  Cole&idoe,  G.J.  and  Dsnmak,  J.) 

Big.  V  Thjs  Lobd  Matob  of  London  and 

Bbown.  (a) 

Summary  Jurisdidum  Act  1884  (47  ^  48  Viet. 
c  43),  88.  7  and  10 — Court  of  summaay  jurisdie- 
Uon-^Pou>erto8tcUee(ue^Prooeeding8forreeovery 
cf  80wer8  raie. 

A  tpedal  ease  wnder  fhe  21ML  section  of  the  Sum* 
U)  Beported  by  JosiPH  Smih,  Esq.,  Barrlster-at-L«w. 


mary  Jv/risdictum  Act  1879  (42  ^  43  Vict,  c,  49), 
may,  hy  the  operation  of  the  7t%  section  of  the 
Swnvma/ry  Jurisdiction  Act  1884  (47  $"  48 
Vict,  c.  48),  and  notwithstanding  the  10th  section 
of  thai  Act  he  stated  hy  a  justice  sitting  to  hear 
a  proceeding  for  the  recovery  of  a  sewers  raie 
under  the  194^/»  section  of  the  City  of  London 
Sewers  Act  1848  (11  4*  12  Vict,  c.  ctetn.). 

This  was  a  rule  calling  upon  the  Lord  Mayor  of 
the  City  of  London  and  one  Brown,  a  collector  of 
rates  to  the  Commissioners  of  Sewers  of  the  City 
of  London,  to  show  cau.se  whv  the  Lord  Mayor 
should  not  state  a  case  for  the  opinion  of  the 
court  upon  a  point  of  law  which  arose  before  him 
upon  the  hearing  of  certain  proceedings  taken 
against  the  applicant  under  the  194th  section  of 
the  City  of  London  Sewers  Act  1848  (11  &  12 
Yict.  0.  clziiL)  by  the  Commissioners  of  Sewers 
to  recover  a  rate  levied  by  them  under  the 
169th  section  of  the  same  Act. 

It  appeared  that  upon  the  hearing  of  these  pro- 
ceedings a  question  was  raised,  under  the  206th 
section  of  the  Act,  as  to  whether  the  production 
of  the  rate-books  alone  was  a  sufficient  evidence 
of  occupation,  and  the  applicant  having,  on  the 
question  being  decided  against  him,  applied  to 
the  Lord  Mayor  to  state  a  case  upon  the  point  for 
the  opinion  of  the  Queen's  Bench  Division,  the 
Lord  Mayor  refused  to  do  so  on  the  ground  that 
he  had  not  jurisdiction. 

The  applicant  thereupon  applied  for  and  ob« 
tained  a  rule  calling  upon  the  Liord  Mavor  to  show 
cause  why  a  writ  of  maridamus  should  not  issue 
commanding  him  to  state  a  case. 

The  Summary  Jurisdiction  Act  1884  (47  &  48 
Yict.  c.  43)  provides  as  follows : 

7.  Whereas  by  seotion  fifty  of  the  Smmnary  Jtirisdio- 
diation  Act  1879  it  is  enaoted  that  the  expression 
**  court  of  summary  jurisdiction  *'  shall  in  that  Act  and 
any  future  Act  mean  "  any  justice  or  justices  of  the 
peace  or  other  magistrate  by  whatever  name  called  to 
whom  jurisdiction  is  given  by  or  who  is  or  are  author- 
ised to  act  under  the  Sunmiary  Jurisdiction  Acts  "  or 
any  of  such  Acts ;  and  whereas  doubts  have  arisen  as  to 
whether  ^e  said  section  extends  to  such  justice,  justices, 
or  magistrate  when  acting  under  some  Act  other  than 
the  Summary  Jurisdiction  Acts,  and  it  is  expedient  to 
remove  such  doubts :  Be  it  therefore  enaoted  as  f (Hlows : 

It  is  hereby  declared  that  the  above-recited  definition 
of  court  of  sunmiary  jurisdiction  in  seotion  fifi^  of  the 
Simimary  Jurisdiction  Act  1879,^  includes  such  justice, 
justices,  or  magistrate,  as  therein  mentioned,  whether 
acting  under  the  Summary  Jurisdiction  Acts  or  any  of 
them,  or  by  virtue  of  his  or  their  commission  or  by  the 
common  law. 

10.  Nothing  in  this  Act  shall  alter  the  procedure  for 
the  recovery  of  or  any  remedy  for  the  nonpayment  of 
an^  poor  rate,  or  of  any  rate  or  sum  the  payment  of 
wmch  is  not  adjudged  by  the  conviction  or  order  of  a 
court  of  summary  jurisdiction* 

Bodkin,  on  behalf  of  the  Lord  Mayor,  showed 

cause  against  the  rule.    He  cited 

Emparte  Ifo^,  2B.  &  S.  426;  81  L.  J.  161,  M.  C. ; 
Sweetman  v.  Quest,  18  L.  T.  Bep.  N.  S.  48  ;  L.  B^. 

3Q.B.262; 
Wheeler  y.  Brimington,  2  L.  T.  Bep.  N.  S.  171 ;  29 

L.  J.  175,  M.  C. ; 
Boehdals     Building    Society    v.    CorporaHon    of 

Rochdale,  51  J.  P.  134 ; 
Mogg  V.  The  Overseers  of  Tatton,  6  Q.  B.  Div.  10 ; 
The  Sandgate  Loccd  Board  v.  Pledge,  52  L.  T.  Bep. 

N.  S.  546;  14  Q.  B.  Div.  730  ; 
Beg,  V.  Price,  42  L.  T.  Bep.  N.  S.  439;  49  L.  J. 

40,  M.  0. 

[Denhan,  J. — ^The  decision  in  Beg.  v  Price  (uhi 
svp,),  to  the  effect  that  magistrates  in  issuing 
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warrants  of  distress  for  poor  rates  do  not  sit  as 
a  court  of  summary  jurisdiction  under  11  &  12 
Yict.  c.  43,  seems  to  be  entirely  in  your  favour, 
and  it  is  apparent  from  the  judgment  of  Smith,  J., 
in  Ths  Sandgate  Local  Board  v.  Pledge  (ubi  «ttp.)» 
that  that  case  does  not  conflict  with  it.  The  only 
question,  therefore,  is,  whether  Reg.  v  Price  has 
been  affected  by  any  subsequent  statutory  enact- 
ment.] The  only  Act  which  can  be  said  to  have 
such  an  effect  is  the  Summary  Jurisdiction  Act 
1884  (47  &  48  Yict.  c.  43),  which  by  the  7th  section 
declares  that  the  definition  of  coart  of  summary 
jurisdiction  in  the  Summary  Jurisdiction  Act 
1879  includes  justices,  whether  acting  under  the 
Summary  Jurisdiction  Acts,  or  any  of  them, 
or  under  any  other  Ant;  but  it  is  sub- 
mitted that  that  section  does  not  apply  to  the 
present  case,  because  the  10th  section  expressly 
excepts  it  from  its  operation.  That  section  pro- 
vides that  nothing  in  the  Act  shall  alter  the 
procedure  for  the  recovery  of  anv  rate  or  sum  the 
payment  of  which  is  not  adjudged  by  the  con- 
viction or  order  of  a  court  oi  summary  jurisdic- 
tion. [Denman,  J. — Does  that  mean  a  court  of 
summarr  jurisdiction  as  defined  by  former  Acts, 
or  as  enlarged  by  the  Act  of  1884  P]  It  means  a 
court  of  summary  jurisdiction  in  the  ordinary 
sense,  not  as  specially  enlarged  for  the  Act  of 
1879.  [Denman,  J. — Does  a  conditional  power  to 
state  a  case  "  alter  the  procedure  "  for  the  recovery 
of  a  rate  P  ]  BfCg,  v.  Prxce  decided  that  magistrates 
in  issuing  warrants  of  distress  for  poor  rates  are 
not  within  the  Act  of  1879.  [Denman,  J. — Does 
it  not  rather  decide  that  they  were  not  within  the 
Act  of  1879  until  the  Act  of  1884  was  passed  P] 
To  cause  a  justice  to  sit  as  an  open  court  of 
summary  jurisdiction  instead  of  as  a  simple 
justice  18  an  alteration  of  procedure  within  the 
meaning  of  the  10th  section  of  the  Act  of  1884. 

H.  Stuart  Sanhey,  for  the  Commissioners  of 
Sewers  of  the  City  of  London,  also  showed  cause 
against  the  rule. 

Cluer  for  the  applicant.  —  There  is  on  the 
afiSdavits  a  point  of  law  suitable  for  the  decision 
of  this  court,  and  similar  to  that  decided  in  Reg, 
V.  Bradshaw  (29  L.  J.  176,  M.  C),  and  under  the 
7th  section  of  the  Act  of  1884  the  Lord  Mayor 
had  power  to  state  a  case  for  the  opinion  of  the 
court. 

Lord  Coleridge,  C.J.  —  Li  this  case  I  under- 
stand that  the  Lord  Mayor  was  asked  to  state  a  case 
for  the  opinion  of  this  court,  and  that  he  declined 
to  do  so,  not  because  he  had  any  objection  to  that 
course,  but  because  it  appeared  to  him  that  he 
had  no  jurisdiction  to  do  so.  If  the  case  of  Reg. 
V.  Price  (42  L.  T.  Eep.  N.  S.  439 ;  49  L.  J.  49,  M.  Cf.) 
was  cited  to  him,  I'  do  not  wonder  that  he  felt 
a  difficulty  as  to  his  right,  and  that  he  bowed  to 
that  decision.  That  case  was,  without  doubt, 
properly  decided  on  the  state  of  the  law  then  in 
existence.  The  question  there  was,  wt  ether  a 
justice  of  the  peace  sitting  to  issue  a  warrant  of 
distress  for  the  recovery  of  poor  rate  was  a  court 
of  summary  jurisdiction  within  the  meaning  of 
the  Summary  Jurisdiction  Act  1879  (42  &  43  Yict. 
c.  49),  and  it  was  held  that  he  was  not,  and  that 
the  provisions  of  that  Act  in  no  way  affected  or 
applied  to  proceedings  for  the  recoverv  of  poor 
rates.  As  the  law  then  stood,  I  think  that  it  was 
perfectly  clear  that  that  was  so.  But  since  then 
the  Legislature  has  passed  an  Act  (the  Summary 


Jurisdiction  Act  1884,  47  &  48  Yict.  c.  43)  for  the 
purpose  of  bringing  justices  when  acting  under 
some  Act  other  than  the  Summary  Jurisdiction 
Acts  within  the  scope  of  the  Summaiy  Juris- 
diction Act  1879.     j3ut   the  Lord  Mayor  still 
hesitates  as  to  whether  he  has  power  to  state  a 
case  when  acting  under  the  194th  section  of  the 
City  of  London  Sewers  Act  1848  (11  &  12  Vict, 
c.  cixiii.),  the  section  which  provides  for  the  re- 
covery of  rates  made  under  the  169th  section  ol 
that  Act.  *  The  question,  therefore,  which  we 
have   to  decide  is,  whether  the  new   Act  has 
brought  him,  when  acting  in  that  capacity,  within 
the  provisions  of  the  Summary  Jurisdiction  Act 
187^    What,  then,  are  those  provisions?     The 
7th  section  provides  that,  "  whereas  by  sect.  50  of 
the  Summary  Jurisdiction  Act  1879  (42  A  43 
Yict.  c.  49)  it  is  enacted  that  the  expression 
'  court  of  summary  jurisdiction  'shall  in  that  Act 
and  any  future  Act  mean  "  any  justice  or  justices 
of  the  peace  or  other  magistrate  by  whatever 
name  ccQled  to  whom  jurisdiction  is  given  hy  or 
who  is  or  are  authorised  to  act  under  the  Sum- 
mary Jurisdiction  Acts  or  any  of  such  Acts,  and 
whereas  doubts  have  arisen  as  to  whether  the 
said  section  extends  to  such  justice,  justices,  or 
magistrate  when  acting  under  some  Act  other 
than  the  Summary  Jurisdiction  Acts,  and  it  is 
expedient  to  remove  such  doubts;  it  is  hereby 
declared  that  the  above-recited  definition  of  court 
of  summary  jurisdiction  in  the  50th  section  of 
the    Summary  Jurisdiction   Act   1879  inclndes 
such  justice,  jastices,  or  magistrate  as  therein 
mentioned,  whether  acting  under  the  Summary 
Jnrisdiction  Acts,  or  any  of  them,  or  under  any 
other  Act,  or  by  virtue  of  his  or  their  commissicm 
or  by  the  common  law."    Then  the  10th  section 
provides  that  "  nothing  in  this  Act  shall  alter  the 
procedure  for  the  recovery  of  or  any  remedy  for 
the  nonpayment  of  any  poor  rate,  or  of  any' rate 
or  sum  the  payment  of  which  is  not  adjudged  hy 
the  conviction  or  order  of  a  court  of  summary 
urisdiction."    I  do  not  think  that  an  application 
wO  state  a  case  for  the  opinion  of  this  court  is  any 
part  of  the  procedure  for  the  recovezy  of  a  rate 
within  the  meaning  of  the  10th  section.    It  seema 
to  me,  therefore,  that  the  Lord  Mayor  has  power 
to  state  a  case,  and  that  this  rule  must  be  made 
absolute. 

Denican,  J. — ^It  is  quite  plain  that  the  point 
which  was  raised  before  the  Lord  Mayor  in  these 
proceedings,  viz.,  whether  the  production  of  ^e 
rate-books  alone  was,  under  the  206th  section  of 
the  City  of  London  Sewers  Act  1848,  sufficient 
evidence  of  the  occupation  of  premises,  was  a 
point  of  law  very  fit  to  be  stated  in  a  case  for  the 
opinion  of  this  court.    The  only  question,  there- 
fore, is,  whether  the  Lord  Mayor  Imd  jurisdiction 
under  the  Summary  Jurisdiction  Acts  to  state  a 
case.    I  do  not  think  it  is  necessary  to  go  into 
the  cases  prior  to  the  year  1884.    The  7th  section 
of  the  Act  passed  in  that  ^ear  (47  &48  Yict  c.  43) 
declares  that  the  definition  of  a  court  of  sum- 
mary jurisdiction  in  the  Summary  Jurisdiction 
Act  1879  includes  any  justice,  justices,  or  magis- 
trate, as  therein  mentioned,  whether  acting  under 
the  Summary  Jurisdiction  Acts,  or  any  of  i^em,  or 
any  other  Act.    Here  the  Lord  Mayor  was  acting 
under   the  City  of   London   Sewers  Act  1848^ 
which  by  the  194th  section  empowers  any  justice 
to  summon  any  owner  or  occupier  refasmg  or 
neglecting  to  pay  any  rate  made  under  the  antho- 
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rity  of  the  Act,  and  in  default  of  payment,  to 
grant  a  warrant  authorising  any  person  to  levy 
the  rate  by  distress.  But  it  is  contended  that 
the  Act  of  188i  does  not  apply  by  reason  of  the 
10th.  section,  which  provides  that  nothing^  in  the 
Act  shall  alter  the  procedure  for  the  recovery  of 
or  any  remedy  for  the  nonpayment  of  any  poor 
rate,  or  of  any  rate  or  sum  tne  payment  of  wnich 
is  not  adjudged  by  the  conviction  or  order  of  a 
court  of  summary  jurisdiction.  I  think  that  the 
7th  section  makes  any  justice  sitting  in  this 
capacity  a  court  of  summary  jurisdiction,  and  that 
this  therefore  is  a  rate  the  payment  of  which  is 
adjudged  by  the  conviction  or  order  of  a  court  of 
summary  jurisdiction.  The  Lord  Mayor,  there- 
fore, has  had,  in  my  opinion,  since  the  passing  of 
the  Act  of  1884,  jurisdiction  to  state  a  case  in 
these  matters ;  and  as  there  appears  to  have  been  a 
point  of  law  raised  quite  worthy  of  discussion,  I 
think  that  the  order  must  be  made  absolute  with 
costs  against  the  Commissioners  of  Sewers. 

Ride  absolute. 

Solicitors  for  the  applicant,  Harper  and  Batt' 

cock. 

Solicitor  for  the  Lord  Mayor,  T.  B.  Nelson, 
Solicitor  for  the  defendant  Brown,  E.  A.  Baylis, 

solicitor  to  the  Commissioners  of  Sewers  of  the 

City  of  London. 


Thursday,  Jime  16,  1887. 

(Before  Lord  Coleridge,  C.J.  and  Denmak,  J.) 

The  South  Stappobdshiee  Wateuwoeks  Com- 
pany V.  Stone,  (a) 

ProicHce — Appeal  from  court  of  summary  jmnsdic- 
iion — Special  case — Application  in  writing — The 
Summary  Jurisdiction  Act  1879  (42  ^  43  Vict, 
c,  49),  «.  33 — Ths  Summary  Jurisdiction  Rules 
1886,  r.  18. 

An  application  to  a  court  of  sum/mary  jurisdiction 
to  state  a  special  case  under  the  33rel  section  of 
the  Summary  Jurisdiction  Act  1879  must  be 
made  in  writing,  and  an  oral  applicaiion  to  the 
court  is  vnsufflcient,  the  ISth  rule  of  the  Summary 
Jurisdiction  Rules  1886  being  peremptory  and 
not  merely  directory. 

This  was  a  case  stated  by  justices  of  the  county 
of  Stafford  under  the  Summary  Jurisdiction  Act 
1879  (42  &  43  Vict.  c.  49),  s.  33. 

It  appeared  that  during  the  hearing  of  the 
matter  before  a  court  of  summary  jurisdiction,  a 
point  of  law  was  raised  on  behalf  of  the  appellants, 
and  decided  by  the  justices  against  them.  An 
oral  application  was  thereupon  made  to  the 
justices  to  state  a  case,  which  the  justices  granted. 
A  written  notice  of  appeal  was  afterwards  within 
seven  days  served  by  the  appellants  upon  the 
clerk  to  the  justices. 

The  Summary  Jurisdiction  Act  1879  (42  &  43 
Vict.  c.  49),  s.  3d,  provides  that 

(1)  Any  person  affgrieved  who  desiTes  to  qnestion  a 
conTiotion,  order,  detennination,  or  other  proceeding 
of  a  oonrt  of  snmmary  qnrisdiotion  on  the  gronnd 
that  it  is  erroneons  in  point  of  law,  or  is  in  ezoeas 
of  jnrisdiction,  may  applv  to  the  court  to  state  a 
special  case  setting  forth  the  facts  of  the  case  and  the 
grounds  on  which  the  proceeding  is  qnestioned,  and  if 
tbe  court  decline  to  state  the  case  may  apply  to  the 
High  Conrt  of  Justice  for  an  order  requiring  the  case  to 
be  stated ;  and  (2)  the  application  shall  be  made  and 

(a)  Beporttd  by  Josiph  Smith,  Esq.,  Barrlster-at-Lsw. 
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case  stated  within  such  time  and  in  such  manner  as 
may  he  from  time  to  time  directed  hy  rules  under  this 
Act. 

The  18th  rule  of  the  Summary  Jurisdiction 
Eules  1886  provides  that 

An  application  to  a  court  of  summary  jurisdiction 
under  sect.  83  of  the  Summary  Jurisdiction  Act  1879, 
to  state  a  special  case,  shall  oe  made  in  writing,  and 
a  copy  left  with  the  clerk  of  the  court,  and  may  be 
made  at  any  time  within  seven  clear  days  from  the  date 
of  the  proceeding  to  be  questioned,  and  the  case  shall 
be  stated  within  three  salendar  months  after  the  date  of 
the  application,  and  after  the  recognisance  shall  have 
been  entered  into. 

Hu^o  Young  for  the  respondents. — The  court  has 
no  jurisdiction  to  hear  the  appeal.  The  18th  rule 
of  the  Summary  Jurisdiction  Rules  1886,  made 
in  pursuance  of  the  Summary  Jurisdiction  Act 
1879  (42  &  43  Vict.  c.  49),  s.  33,  sub-sect.  2,  clearly 
provides  that  an  application  to  a  court  of  summary 
jurisdiction,  under  sect.  33  of  the  Summary  Juris- 
diction Act  1879,  to  state  a  special  case  shaU  be 
made  in  writing,  and  a  copy  left  with  the  clerk 
of  the  court.  In  this  case  no  application  has 
been  made  to  the  court  in  writing,  and,  a  condition 
precedent  to  the  right  to  appeal  not  having  been 
complied  with,  the  court  has  no  jurisdiction  to 
hear  the  appeal : 

Peacock  V.  B.,  4  C.  B.  N.  S.  164  ; 
Morgan  y.  Edwards,  29  L.  J.  108,  M.  C. 

There  are  many  cases  in  which  it  has  been  held 
that  in  appeals  from  justices  the  rules  must  be 
strictly  complied  with  —  e.g.,  Ex  parte  Simkin 
(29  L.  J.  23,  M.  C. ;  2  E.  &  E.  392),  in  which 
it  was  held  that  Sunday  was  to  be  counted  in 
the  two  days  allowed  an  appellant  under  the 
Nuisance  B^emoval  Act  1854  for  entering  into  a 
recognisance.  It  is,  moreover,  a  very  necessary 
provision,  inasmuch  as  parties  who  give  notice 
of  appeal  on  the  spot,  very  frequently  change 
their  minds  afterwards.  In  Ex  parte  Curtis 
(37  L.  T.  Rep.  N.  S.  533 ;  3  Q.  B.  Div.  13) 
a  notice  of  ap|>eal  against  a  conviction  under 
sect.  12  of  the  Licensing  Act  1872  bv  two  justices 
cf  the  Cinque  Ports  was  addressed  p;enerally  to 
the  justices  of  the  liberties  of  the  Cmque  Ports, 
without  naming  any  particular  justices,  and  was 
served  upon  the  clerk  to  the  justices  out  of  court, 
and  it  was  held  that  such  notice  and  the  service 
thereof  were  insufficient,  as  not  being  in  com- 
pliance with  the  52nd  section  of  the  Licensing 
Act,  which  requires  notice  of  appeal  to  be  given 
to  the  "  court  of  summary  jurisaiction."  Lush,  J., 
in  his  judgment  in  that  case,  says :  "  The  statute 
says  tnat  notice  must  be  given  to  the  court  of 
summary  j  urisdiction.  That  means,,  in  my  opinion, 
the  justices  who  sign  the  conviction.  Then,  again, 
it  is  a  question  whether  the  service  on  the  clerk 
was  a  good  service  on  the  justices.  I  am  clearly 
of  opinion  that  it  was  not.  It  is  not  a  duty  of  the 
clerk  to  eo  and  find  out  the  justices  and  serve 
them,  ft  is  made  a  condition  of  the  rictht  to 
appeal  that  notice  of  it  shall  be  brought  home  to 
tne  justices  that  they  may  have  an  opportunity  of 
supporting  their  decision  before  the  court  above." 
Further,  the  rule  clearlv  contemplates  two  docu- 
ments— an  original  to  be  served  on  the  justices 
and  a  copy  to  be  left  with  the  clerk ;  and  it  is 
impossible  that  a  single  notice  served  on  the 
clerk  can  in  any  sense  satisfy  this  provision. 
The  31st  section,  which  prescribes  the  pro- 
cedure on  an  appeal  from  a  court  of  summary 
jurisdiction  to  a  court  of   general  or  quarter 
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w^rranta  of  distress  for  poor  rat«a  do  not  tan 
a  coart  o*  summaiy  lorisaiction  under  11  A  Jo 
-Vict.  c.    4^,    seems  to  be  entirely  in  yonr  ta 

that  that  case  dc«s  not  conflict  with  it     Th       W 
joeation,    therefore,  ia,  whether  Seg.  r  Fnc    bS 
.  '("iSf*  '^  "/  subsequent  .StutorT  aT 
ment.]     The  oul;  Act  rticl  can  b,  ..id  to  C 
snch  an  effect  is  the  Summarv  Jurisdinti      a  . 
18M  (47  i  48  Viol.  0.43),  wbioh'b;™,!"  ect     ' 
dKilare.   that  tb.  d.fluition  of  court  of  .u-„  „ 
RV5   •'°'!°5    '°   '5?  Suuuaar;   Jurisdictio      A^ 
1879  includes  ]u.tices,,b.tber  acting  nud    th 
Sammary    Junadiction  Acta,  or  any  of    ib  1 
or     ander    any    other    Act ;    but    it    ia        h 
nutted  that  that  section  doea  not  apply  t     th 
pr„.nt  oaao,  bocau.e  tb.  lOtb  a.cliJIi™    ,. 
t?5tr  ,1.  .  ""?k'"  °P"tion.    That  sectio    p  ' 
yidee    that   nothing    in  the  Act  shall  alt      tb 
procednr.  for  the  recoyery  of  any  rate  or  a..™  X 
pajaient  of  which  i.  no?  adju/gS  Zt" 
yjction  or  order  of  a  court  oi  auSSaS  Sn  d  c 
tion.    [DraHii.,  J.-Do,,  that  niTISm    f 
annmiary  juri.diotion  as  deSn.d  by  former  A  t 
or  aa  eJarged  by  the  Act  of  188*  f\     "m-T 
court  of  aummary  juriadictiou  In  the  o?(Sia  y 
..naa  not  „  apeoiaUy  enlarged  for  Jb.  A  t    \ 
S    ^°"^?,-  ■>■-"'»•  •  <»-«iitional  poj      t 
;?.  ,:.°?T  a'""  "„•  procedure  "  for  tb.ST      ' 
ofarateP]  JJ.j.y.P^deoid«ilbatm,iiat    S 
in  lasuing  warran.a  of  diatrei,  for  poor  «t. 
not  withm  the  Act  of  1879.     [Desma»  J-!n 
it  not  rather  decide  that  tb.y  were  not  wli'bi    n. 
Act  of  1879  until  tb.  Act  IllST^J'^) 
To    cause    a  justice  to  ail  aa  an  open    "„« 
sninmary  juriadiction    in.toad  of   ST,  aiSnl 
justice  ,.  an  alteration  of  proc«inre  withTlh 
meanmg  of  the  10th  a.ction'of  lb.™tS  iSl 

S.  8!uarl  Sankey,  for  the  Commiasioners  I 
Sewers  of  the  Cty  of  London,  al«,  abowS  S  ' 
against  the  rale. 

CTi«r  for  the  appIicaDt.  -  There  is  on  th 
affldavite  a  point  of  U  suitable  for  the  dec 

nS°^'  ^S^  ?'""'"  '°  ''^t  decided  in  IUq 
V   Sro^Aau,  (29  L  J.  176,  M.  C.).  and  nnderll' 
7th  section  of  the  Act  of  1884  the  Loni  May 
Iwdpower  to  state  a  case  for  the  opinion  of  th 

*^u*1°.';^''t"^^\^-*^--I''  t'^'s  case  I  nnd 
Btand  that  the  Lord  Mayorwas  saked  to  state  a  cas 
for  the  opmionrf  this  court,  and  that  he  decl^ 
to  do  so,  not  because  he  had  any  objection  to  that 
course,  but  because  it  appeared  to  him  that  h 

^  °°    ??n  r'^m  "^''    ^r^°  ^"^       "  *''«  «««  °'   'J" 

V.  Pme  (42  L.  T.  Rep.  N.  S.  439 ;  49  T 
was  cited  to  htm,  I  do  not  wr 
a  difiicnity  as  to  his  right,  or  " 
that  decision.     That  case 
properly  decided  on  the  e 
oiistence.    The  question 
justice  of  the  peace  sittin, 
distress  for  the  recovery  r 
of  summary  jurisdiction 
the  Summary  Jnrisdictioi 
o.  49),  and  it  was  Ijn'  •    ■ 
the  provisions  of 
applied  to  proc 
rates.    Aa  the  1 
perfectly  clear 
the  Legislature 


po 


itATES^  CASES. 


0  CoRFOKATioii  or  Poole. 


[Q3.  Div. 


;  is  the 


-  meaning 
■  KIwtions 

■  ■  Act  of 
iliat  the 


'  of  the 
'■  I  present 
-^hnll  be 


with  the  clerk,  the  Act  means  exactly  what  it 
says,  and  that  an  application  in  writing  mast  be 
made  to  the  court,  and  also  a  copy  of  the  applica- 
tion left  with  the  clerk.  We  are  invited  to  say 
that  that  is  not  the  meaning  of  the  Act,  and  I  am 
aware  that  many  rules  have  been  construed  in 
this  manner,  but  it  has  always  been  my  endeavour 
to  give  effect  to  the  words  of  an  Act  of  Parlia- 
ment rather  than  to  that  which  other  perBOUS  mar 
think  it  ou^bt  to  have  eoid.  I  think  we  should 
be  doing  violenoe  to  every  principle  of  interpre- 
tation, and  really  Betting  this  rale  aside,  if  we 
decided  in  the  way  we  are  asked.  The  right  to 
appeal  is  a  creature  of  statute,  and  if  the  condi- 
tions prescribed  by  the  statute  are  not  complied 
with,  then  there  is  no  appeal. 

Dekvait,  J. — I  am  of  the  same  opinion,  upon  the 
same  grounds.  The  appellant  has,  in  my  opinion, 
not  complied  with  the  conditions  under  which 
alone  ho  has  a  right  to  appeal.  With  respect  to 
the  case  of  Be^.  v.  The  Gounty  Gomt  Judge  of 
BlooTntburi/  (ubt  avp.],  I  will  only  aay  that  the 
words  of  the  statute  are  different,  and  that  the 
case  has  therefore  no  application  here.  There  are 
many  cases  in  which  it  nss  been  held  that  provi- 
siona  similar  to  this  are  conditions  precedent  to 
the  jurisdiction  of  the  court  to  hear  the  appeal, 
and  cannot  be  waived,  as  for  instance,  Morgan  v. 
Edwtrdi  (29  L.  J.  108,  M.  C).  This  rule  won 
made  by  competent  anthoritr,  and  I  am  of 
opinion  that  the  words  of  the  statute  providing 
that  the  appeal  shall  be  made  in  accordance  with 
the  rule  are  peremptory,  and  not  merely  directory. 

Solicitors  for  the  appellants,  .Burton,  Yealea, 
Hart,  and  Burton,  for  Johmon,  Barclay,  Johnson, 
and  Rogers,  Birmingham. 

Solicitors  for  the  respondents,  Wilkint,  Blytk, 
and  Dwfton,  for  Wright,  Son,  and  HoUina,  Oldbnry. 


June  18, 14,  and  July  6, 1887. 
(Before  Lord  GoLEniDGE,  G.J.  and  Denman,  1.) 

Beg.  v.  Toe  Mayok  anb  CoBroRAiiOH  or  Poole. (a) 

Criminal  law — Praetica — Indiefment — Amendment 
— Charge  of  neglect  ofetatuloryduty — Omitnon  qf 
word*  "  agaimt  the  form  of  the  tiatute,  S^c." — 
Judgment  non  obetante  ceredicto — 9  Geo.  i,  e.  15 
—11  Tict.  c.  46—14  i- 15  Ftd.  c.  100,  m.  1,  24, 
ami  25. 

Highway — Indictment  for  non-repair — LiabiUty  of 
urban  laniiary  authority — Highway  Act  1835 
(5^6  Will.  4,  e.  bO)—'rhe  Public  HeaUh  Act 
1875  (38  ^  39  Viet.  e.  55).  «e.  144. 

Where  an  indictment  charging  the  neglect  of  a 
Hatutory  duty  omUa  to  conclude  ivith  the  toordt 


"  againet  the  form  of  trte  ilatute,"  il  ie  bad,  and 
the  defendant  will  be  eni' '  ' 
obitante  veredido. 


the  defendant  will  he  entitled  to  judgment  r 


Neither  the  Public  HeaUh  Act  1875,  nor  any  of  the 

exieting  Adt,  render  an  urban  tanHary  authority 

indietahte  at  common  law  for    negleeting   the 

dutiee  conferred  upon  Ikem  either  at  nirveyort  of 

the    highmayt    or    at    inhabilanli    in   tmtry 

aatemhled. 

Thesb  were  two  rales  obtained  on  behalf  of  tho 

Mayor  and   Corporation  of   Poole   calling   upon 

the    prosecutors   of    two    indictments,   charging 

tliora  with  the  non-repair  ot  highways,  to  shov 

(n)  Beported  bj  Joibfu  Smith,  £rq.,  BsTrliter-il-Liw. 
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sessions,  provides  that  notice  of  appeal  in  I 
writing  is  to  be  served  on  the  other  party  and  * 
on  the  clerk  of  the  court,  and  it  is  submitted 
that  there  is  an  important  distinction  between 
the  31st  section,  providing  that  notice  shall  be 
served  on  the  clerk,  and  the  83rd,  providing  that 
the  application  shall  be  made  to  the  court,  and  a 
copy  left  with  the  clerk. 

WUh  for  the  appellants. — ^The  rule  is  merely 
directory.  The  1st  sub -section  of  the  33rd 
section  of  the  Act  provides  that  any  person 
aggrieved  may  apply  to  the  court  to  state  a 
case.  Then  in  tne  2nd  sub-section  there  is  a 
collateral  provision  that  rules  are  to  be  made 
directing  tne  time  and  manner  for  the  making 
of  an  application.  But  this  sub-section  is  rather 
intended  to  provide  a  procedure,  where  an 
application  hais  not  been  made  to  the  court, 
and  the  court  is  not  likely  in  the  usual  course  to 
sit  agai  n  for  some  time,  and  does  not  limit  the 
absolute  right  to  apply  for  a  case  under  the  1st 
sub-section.  In  this  case  the  application  was 
made  while  the  court  was  still  sitting,  and 
another  application  was  unnecessary.  Secondlv, 
if  the  18tn  rule  is  mandatory,  there  was  a  sub- 
stantial compliance  therewith.  The  clerk  of  the 
court  is  an  officer  entitled  and  bound  to  receive 
such  notices.  Ex  pa/rte  Gurtis  (iM  swp.)  is  dis- 
tinguishable, because  there  the  notice  was 
ad&essed  generally  to  the  justices  of  the  liberties 
of  the  Cinque  Ports,  In  Reg,  v.  The  Jzidge  of  the 
Bloomshv/ry  County  Court  (54  L.  T.  Rep.  N.  S. 
616 ;  17  Q.  B.  Div.  788)  it  was  held  that  an  appli- 
cation to  the  registrar  of  the  County  Court  was 
properly  made  within  the  4th  section  of  the 
Fariiamentary  Elections  (Betuming  Officers)  Act 
1875,  which  provides  that  an  application  to  tax 
the  charges  of  a  returning  officer  at  a  parliamen- 
tary election  ma^  be  made  to  the  County  Court 
having  jurisdiction  at  the  place  of  nomination 
for  the  election.  [Lord  Coleridge,  C.J. — ^There 
one  application  only  is  spoken  of.  Here  the  rule 
states  in  terms  that  the  application  is  to  be  made 
to  some  person  other  than  the  clerk,  and  a  copy 
left  with  the  clerk.  The  rule  cannot  mean  that 
two  papers,  an  original  and  a  copy,  are  both  to 
be  left  with  the  clerk.]  If  the  notice  is  in 
every  case  to  be  served  on  the  justices  who 
^ve  the  decision,  the  person  aggrieved  would 
in  many  cases  be  deprived  by  their  absence 
and  the  impossibility  of  serving  them  with 
notice  of  his  right  to  appeal.  [Lord  Coleridge, 
C.J.  —  If  he  cannot  comply  with  the  law  he 
cannot  appeal.]  The  same  point  was  taken  in 
a  special  case  stated  under  the  2nd  section  of 
20  &  21  Yict.  o.  43,  in  the  case  of  the  Church- 
wardens  of  Potion  v.  Brouon  (28  J.  P.  408), 
and  there,  the  court  being  equally  divided, 
Crompton  and  Blackburn,  J  J.  thinking  it  a 
condition  precedent  that  the  notice  should  be 
in  writing,  while  Cockbum,  C.J.  and  Shee,  J. 
were  of  the  contrary  opinion,  the  appeal  was  heard 
on  its  merits.    He  also  cited 

Beg,  Y,  The  Justices  of  Bedfordshire,  11  A.  &  E.  184 ; 
Beg,  v.  Eaves,  21  L.  T.  Bep.  N.  S.  829;  89  L.  J. 
70,  M.  C. 

Young  was  not  called  upon  to  reply. 

Lord  Coleridge,  C.J. — I  am  of  opinion  that  we 
must  decide  this  preliminary  objection  in  favour 
of  the  respondent.  The  objection  taken  is  that 
we  are  not  at  liberty  to  go  into  the  merits  of  the 


appeal,  because  the  appeal  is  given  by  etatate, 
and  the  conditions  precedent  prescribed  by  the 
statute  have  not  been  foUowea.  The  33rd  sec- 
tion of  the  Summary  Jurisdiction  Act  1879  (42  A 
43  Yict.  c.  49)  enacts  by  the  1st  sub-section  that 
"  Any  person  aggrieved,  who  desires  to  question 
a  conviction,  order,  determination,  or  other  pro- 
ceeding of  a  court  of  summary  jurisdiction,  on  the 
ground  that  it  is  erroneous  in  point  of  law,  or  is 
in  excess  of  jurisdiction,  may  apply  to  the  court 
to  state  a  special  case  setting  lorth  the  &ct8  of 
the  case,  and  the  grounds  on  which  the  proceed- 
ing is  questioned,  and  if  the  court  decline  to  state 
the  case  may  apply  to  the  High  Court  of  Jostioe 
for  an  order  requiring  the  case  to  be  stated." 
This  sub-section  therefore  gives  a  general 
enabling  power  to  an  afi^grieved  party  to  apply  to 
the  court  of  summary  jurisdiction  to  state  a  case. 
Then  the  2nd  sub-section  says  that  "  The  applica- 
tion shall  be  made  and  case  stated  within  such 
time  and  in  such  manner  as  maj  be  from  time  to 
time  directed  by  rules  under  this  Act."  Now,  the 
person  who  by  another  provision  of  the  statute 
IS  to  draw  and  givo  effect  to  the  rules  is  the  Lord 
Chancellor,  and  in  pursuance  of  that  provision 
Lord  Herschell  drew  up  and  authenticated  » 
series  of  rules.  They  are  called  the  Summary 
Jurisdiction  Bules  lo86,  and  the  18th  rule  pro- 
vides that  an  application  to  a  court  of  summarj 
jurisdiction,  under  sect.  33  of  the  Summary  Juris- 
diction Act  1879,  to  state  a  special  case,  shall  be 
made  in  writing,  and  a  copv  left  with  the  clerk  of 
the  court,  and  may  be  madfe  at  any  time  within 
seven  clear  days  from  the  date  of  the  proceeding  to 
be  questioned,  and  the  case  shall  be  stated  witiiin 
three  calendar  months  after  the  date  of  the 
application,  and  after  the  recognisance  shall  have 
been  entered  into.  Now,  let  us  see  what  was  done 
in  this  case.  The  case  was  being  heard  before  » 
court  of  summary  jurisdiction,  and  during  the 
hearing  of  it  a  point  of  law  was  raised  b}  the 
learned  counsel  who  appeared  for  the  present 
appellants,  and  the  justices  were  asked  to  state 
a  case  if  they  decided  against  the  appelLmts. 
In  the  result  they  did  so  decide,  and  consented 
to  state  a  case.  But  the  justices  had  no  power  to 
state  a  case  except  in  accordance  with  the  pro- 
visions of  the  Act  of  Parliament.  There  is  no  donbt 
that  they  were  perfectly  willing  to  accede  to  the 
appellants'  request,  but  the  conditions  laid  down 
by  the  statute,  and  by  the  rules  made  in  pursuance 
thereof,  were  not  complied  with.  The  application 
was  made  by  word  of  mouth  in  court,  and  it  can* 
not  be  said  that  that  was  an  application  to  a 
court  of  summary  jurisdiction  made  in  writing. 
What  else,  then,  is  there  to  show  that  the  statoie 
has  been  complied  withP  An  application  in 
writing  was  sent  to  the  clerk  to  tne  justices— 
not  to  the  court,  nor  to  the  justices  of  whom 
the  court  was  composed — and  we  are  asked  to 
say  that  that  is  a  sufficient  compliance  with 
the  statute  and  the  rules.  Now,  these  rules  are 
authorised  by  statute,  and,  after  being  laid  upon 
the  table  of  both  Houses  of  Parliament  for  a 
specified  time,  have  the  same  force  as  a  statute, 
and  yet  we  are  invited  to  say  that  this  18tii 
rule  has  been  complied  with  by  sending  the 
original,  or  a  copy,  to  the  clerk  of  the  justioea. 
If  the  document  sent  to  the  clerk  was  the  original, 
then  where  is  the  copyP  It  is  manifest  that 
the  rule  contemplates  two  documents,  and  it  is 
not   possible  that  the  same  document  can  be 
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bofch  an  original  and  a  copy.  Under  the  earlier 
Act  by  which  justices  were  empowered  to  state 
a  ci^e  for  the  opinion  of  this  court — ^I  mean  20  & 
21  Vict.  c.  43, 8. 3 — ^this  point  could  not  have  been 
taken,  because  it  is  there  provided  that  the  party 
dissatisfied  with  the  determination  of  the  justice 
or  justices  may  apply  in  writing  within  three 
days  after  the  same  to  the  said  justice  or  justices, 
the  meaning  of  the  section  clearly  being  that 
the  application  is  to  be  made  to  the  same  justices 
who  gave  the  decision  against  which  it  is  pro- 
posed to  appeal.  In  the  absence  of  authority, 
therefore,  I  think  it  is  perfectly  clear  that  the 
notice  given  in  this  case  is  insufficient.  Is  there, 
then,  any  authority  to  the  contrary  ?  The  only 
authority  which  is  said  to  bear  on  the  point  is  the 
case  of  Aea,  v.  The  Judge  of  ths  Bhomsbury  Gowtty 
CouH  (54  L.  T.  Eep.  N\  S.  616 ;  17  Q.  B.  Div.  788), 
decided  by  my  brothers  Denman  and  Wills,  and 
afterwards  by  the  Court  of  Appeal.  In  that  case 
the  Court  of  Appeal  decided  that  an  application 
made  to  the  registrar  of  a  County  Court,  when  the 
judge  was  not  sitting,  to  tax  the  char(;es  of  a  re- 
turning officer  at  a  Parliamentai'V  election  was  pro- 
perly made  to  a  County  Court  within  the  meaning 
of  the  4th  section  of  the  Parliamentary  Elections 
(Eeturning  Officers)  Act  1876.  But  the  ground 
on  which  it  was  there  decided  that  the  Act  of 
Parliament  had  been  complied  with  was  that  the 
judge  of  a  County  Court  is  ambulatory,  whereas 
the  registrar  is  not,  but  is  confined  to  his  par- 
ticular court,  where  he  is  bound  to  sit,  and  that 
be  might  be  deemed  to  be  the  court  for  the  pur- 

S>se  of  receiving  the  application  in  question, 
nt  it  is  to  be  obaerved  that  the  words  of  the  Act 
of  Parliament  on  which  the  decision  in  that  case 
depended  are  very  different  from  those  of  the 
Act  which  we  are  now  discussing.  In  the  present 
case  it  is  clearly  contemplated  that  there  shall  be 
two  documents,  whereas  in  the  case  cited  it  was 
not  so.  If  the  Act  of  Parliament  interpreted  in 
that  case  had  said  that  there  should  be  notice  to 
the  courts  and  that  a  copy  should  be  left  with  the 
registrar,  I  very  much  doubt  whether  under 
those  circumstances  the  Court  of  Appeal  would 
have  held  that  a  single  document  complied  with 
the    statute.    It    is    sufficient    for    the   present 

Surpose  to  say  that  they  had  not  to  decide,  and 
id    not    decide  any  such  point.     The  learned 
counsel    for    the    appellants  also    cited    to 


us 


an  obscure  case  (The  Churchwardens  of  PoUon 
V.  Brown,  28  J.  P.  408),  in  which  the  Court 
of  Queen's  Bench  was  equally  divided  in  opinion 
upon  a  similar  point  under  the  earlier  Act  (20  & 
21  Yict.  c.  43,  s.  2),  Crompton  and  Blackburn,  J  J. 
thinking  the  condition  obligatory,  and  Cockburn, 
C.J.  and  Shee,  J.  being  of  a  different  opinion. 
It  can  onlv  be  said  that  in  that  case  the  point 
was  not  decided.  *Then  there  are  the  cases 
of  Ex  parte  Cwrtie  (37  L.  T.  Bep.  N.  S.  533 ; 
Z  Q.  B.  Div.  13) ;  Beg.  v.  The  Justices  of  Bedford- 
shire (11  A.  &  E.  134) ;  and  Beg  v.  Ea/ves  (21  L.  T. 
Rep.  K.  S.  829 ;  39  L.  J.  70,  M.  C,) ;  and  these 
cases  form  together  a  very  strong  body  of 
authority  to  show  that  where  an  application  lias  to 
be  made,  or  notice  in  writing  given  to  the  court, 
service  on  the  clerk  to  the  justices,  or  on  one  of 
two  justices,  where  two  have  joined  in  the 
decision,  is  insufficient.  With  those  authorities 
I  entirely  agree,  and  I  think  that  where  an  Act 
of  Parliament  says  that  an  application  must  be 
made  to  the  court  in  writing,  and  a  copy  left 


with  the  clerk,  the  Act  means  exactly  what  it 
says,  and  that  an  application  in  writing  must  be 
made  to  the  court,  and  also  a  copy  of  the  applica- 
tion left  with  the  clerk.  We  are  invited  to  say 
that  that  is  not  the  meaning  of  the  Act,  and  I  am 
aware  that  many  rules  have  been  construed  in 
this  manner,  but  it  has  always  been  my  endeavour 
to  give  effect  to  the  words  of  an  Act  of  Parlia- 
ment rather  than  to  that  which  other  persons  may 
think  it  ought  to  have  said.  I  think  we  should 
be  doing  violence  to  every  principle  of  interpre- 
tation, and  really  setting  this  rule  aside,  if  we 
decided  in  the  way  we  are  asked.  The  right  to 
appeal  is  a  creature  of  statute,  and  if  the  condi- 
tions prescribed  by  the  statute  are  not  complied 
with,  then  there  is  no  appeal. 

Denman,  J. — I  am  of  the  same  opinion,  upon  the 
same  grounds.  The  appellant  has,  in  my  opinion, 
not  complied  with  the  conditions  under  which 
alone  ho  has  a  right  to  appeal.  With  respect  to 
the  case  of  Be^.  v.  The  Uoumiy  Court  Judge  of 
BlooTnshury  (ubi  sup»),  1  will  only  say  that  the 
words  of  the  statute  are  different,  and  that  the 
case  has  therefore  no  application  here.  There  are 
many  cases  in  which  it  has  been  held  that  provi- 
sions similar  to  this  are  conditions  precedent  to 
the  jurisdiction  of  the  court  to  hear  the  appeal, 
and  cannot  be  waived,  as  for  instance,  Morgan  v. 
Edwa/rds  (29  L.  J.  108,  M.  0.).  This  rule  was 
made  by  competent  authority,  and  I  am  of 
opinion  that  the  words  of  the  statute  providing 
that  the  appeal  shall  be  made  in  accordance  witn 
the  rule  are  peremptory,  and  not  merely  directory. 

Solicitors  for  the  appellants.  Burton,  Yeates, 
HaH,  and  Burton,  for  Johnson,  Barclay,  Johnson, 
and  Bogers,  Birmingham. 

Solicitors  for  the  respondents,  Wilkins,  BlyiK 
and  Button,  for  Wright,  Son,  and  Hollins,  Oldbury. 


June  13, 14,  am.d  July  6, 1887. 

(Before  Lord  Coleeidge,  C.J.  and  Denman,  J.) 

Reg.  V,  The  Matoe  and  Coeporation  op  Poole,  (a) 

Criminal  law — Practice— Indictment — Amendment 
— Charge  of  neglect  of  statutory  duty — Omission  of 
words  "  against  the  form  of  the  statute,  ^c."— 
Judgment  non  obstante  veredicto — 9  Geo,  4,  c.  15 
—11  Vict  c.  46—14  $- 16  Vict.  c.  100,  ss,  1,  24, 
and  25. 

Highway — Indictment  for  non'r&pair — Liability  of 
urban  sanitary  authority — Highway  Act  1835 
(5^6  Will.  4,  c.  50)— r^e  Public  HeaUh  Act 
1875  (38  ^  39  Vict.  c.  55),  ss.  144. 

Where  an  indictment  chargvng  the  neglect  of  a 
statutory  duty  omits  to  conclude  ivith  the  words 
"  against  the  form  of  fne  statute,"  it  is  bad,  and 
the  defendant  will  be  entitled  to  judgment  non 
obstante  veredicto. 

Neither  the  Public  Health  Act  1875,  nor  any  of  the 
existing  Acts,  render  an  urban  sa/nitary  authority 
indictcMe  at  common  law  for  neglecting  the 
duties  conferred  upon  them  either  as  surveyors  of 
the  highways  or  as  inhabitants  in  vestry 
assembled. 

These  were  two  rules  obtained  on  behalf  of  tho 
Mayor  and  Corporation  of  Poole  calling  upon 
the  prosecutors  of  two  indictments,  charging 
them  with  the  non-repair  of  highways,  to  show 

ifl)  Beported  by  Joskph  Smith,  £»q.,  BarriAter-at-Law. 
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cause  why  the  verdicts  civen  for  the  Crown  at 
the  trial  before  Mathew,  J.  should  not  be  set  aside 
and  a  new  trial  had. 

The  indictments  alleged  respectively  that  two 
highways  were  in  decay,  and  that  "  the  mayor, 
aldermen,  and  burgesses  of  the  town  and  county 
of  the  town  and  borough  of  Poole,  acting  by  the 
council  as  the  sanitary  authority  for  the  urban 
sanitary  district  of  the  said  town,  county,  and 
district,  ought  to  repair  and  amend  the  said 
common  highways  being  in  decay  as  aforesaid 
when  and  so  often  as  it  should  be  necessary." 

There  was  no  allegation  in  the  indictments  to 
show  that  the  defendants  were  liable,  nor  any 
statement  that  the  neglect  alleged  was  against 
the  form  of  the  statute  or  statutes. 

The  indictments  were  removed  by  certiorari 
into  the  Queen's  Bench  Division,  and  tried  by 
Mathew,  J.  and  a  special  jury  at  the  Dorchester 
Assizes. 

In  the  course  of  the  trial,  Mathew,  J.  intimated 
his  willingness  to  make  any  amendments  in  the 
indictments  which  it  was  in  his  power  to  make. 

Verdicts  having  been  found  for  the  Crown,  the 
mayor  and  corporation  of  Poole  applied  for  and 
obtained  rules  niei  calling  upon  the  prosecutors  to 
show  cause  why  the  verdicts  should  not  be  set 
aside  and  new  trials  had,  on  the  ground  that  the 
learned  judge  at  the  trial  misdirected  the  jury  in 
the  following  respects  (1)  in  telling  the  jury  that 
the  defendants,  as  urban  sanitary  authority,  were 
indictable  for  the  nonrepair  of  a  public  road 
within  their  district ;  (2)  m  telling  the  jury  that 
the  defendants  were  liable  to  be  convicted  under 
the  indictments  in  the  present  case,  although  such 
indictments  charged  a  common  law  liability,  not 
a  statutory  liability ;  (3)  in  omitting  to  tell  the 
jury  that  the  provisions  of  the  General  Inclosure 
Act  (41  Greo.  3,  c.  109),  s.  9,  had  not  been  complied 
with ;  and  on  the  ground  that  the  verdict  was 
against  the  weight  of  evidence ;  or  why  judgment 
should  not  be  entered  for  the  defendEints  non 
obstante  veredicto,  on  the  ground  that  the  indict- 
ments did  not,  nor  did  the  evidence  at  the 
trial,  disclose  any  liability  on  the  part  of  the 
defendants. 

The  Public  Health  Act  1875  (38  &  39  Yict. 
c.  55)  provides  as  follows : 

Sect.  144.  Every  urban  authority  Bhall  within  their  dis- 
trict, exclnnvely  of  anv  other  person,  exeoate  the  office 
of  the  BorveTor  of  highways,  and  have  exercise  and  be 
Bubject  to  all  the  powers,  antnorities,  dnties,  and  liabili- 
ties of  Boireyors  of  highways  under  the  law  for  the  time 
being  in  force,  save  bo  far  as  snch  powers.  anthoritieB, 
or  dnties  are  or  may  be  inconsistent  with  the  provisions 
of  this  Act.  EreiT  urban  authority  shall  also  haye, 
exercise,  and  be  snoject  to  all  the  powers,  authorities, 
duties,  and  liabilities  which  by  the  Highway  Act  1835, 
or  any  Act  amending  the  same,  are  vested  in  and  given 
to  the  inhabitants  in  vestry  assembled  of  any  parish 
within  their  district.  All  ministerial  Acts  required  by 
any  Act  of  Parliament  to  be  done  by  or  to  the  surveyor 
of  highwavs,  may  be  done  by  or  to  the  surveyor  of  the 
urban  authority,  or  by  or  to  such  other  person  as  they 
may  appoint. 

Sect.  149.  All  streets  being,  or  which  at  any  time 
become,  highways  repairable  by  the  inhabitants  at  large 
within  any  urban  district,  and  the  pavements,  stones, 
and  other  materialB  thereof,  and  all  buildings,  imple- 
ments, and  other  things  provided  for  the  purposes 
thereof,  shall  vest  in  and  be  under  the  control  of  the 
urban  authority.  The  urban  authority  shall  from  time 
to  time  cause  all  such  streets  to  be  levelled,  paved, 
metalled,  flagged,  channelled,  altered,  and  repaired  as 
occasion  may  require. 

The  216th  section  provides  for  a  highway  rate 


to  be  levied  in  certain  cases  by  the  urban 
authority  as  surveyor  of  highways,  in  whidi 
cases,  by  the  217th  section,  it  shall  not  be  neces- 
sary for  the  urban  authority  to  do  the  following 
acts,  or  any  of  them ;  to  lay  such  rate  before  any 
justices,  or  obtain  their  allowance;  to  annex 
thereto  the  signature  of  such  urban  authority ;  to 
lay  the  same  before  the  parishioners  assembled  in 
vestry ;  to  verify  before  any  iustices  any  accounts 
kept  by  them  of  snch  highway  rates;  and  all 
such  accounts  shall  be  audited  m  all  respects  in 
the  same  way  as  the  other  accounts  of  the  urban 
authority. 

Lock  (with  him  Charles,  Q.C.)  showed^  cause 
against  the  rules.^-By  the  144th  section  of 
the  Public  Health  Act  1875  (38  &  39  Vict, 
c.  55)  the  defendants  are  made  subject  to  all 
the  liabilities  to  which,  by  the  Highway  Act 
1835  or  any  Act  amending  the  same,  the 
inhabitants  of  any  parish  in  their  district  in 
vestry  assembled  were  liable.  Among  these 
liabilities  is  the  liability  to  indictment  for 
non-repair.  As  to  the  form  of  the  indictments, 
they  allege  that  the  defendants  are  an  urban 
sanitary  authority — a  creature  of  statute,  and 
they  therefore  sufficiently  allege  that  the  liabili^, 
the  neglect  of  which  is  charged,  is  statutory.  He 
cited 

Beg,  V.  The  Inhabitants  of  St.  Oeorge*8,  flanofssr- 
squarSj  3  Camp.  2^ ; 

Beg.  V.  The  Inhabitants  of  the  PariA  of  8t.  OOo, 
Cambridge,  5  M.  &  8.  260  ; 

£.  V.  The  Inhabitants  ofEaJ^ielA,  4  A.  &  E.  156. 

Alderaon  Foote  (Pitt  Lewis,  Q.C.  with  him) 
in  support  of  the  rales. — ^A  corporation  such  as 
an  urban  sanitary  authority  is  not  indictable. 
No  such  corporation  has  ever  been  indicted,  and 
it  has  never  been  held  that  an  action  for  mis- 
feasance, much  less  for  nonfeasance,  would  lie 
against  such  a  corporation.  By  the  6tb  section 
of  the  Highway  Act  1835  (5  &  6  Will.  4,  c.  50)  it 
is  provided  tliat  the  surveyor  elected  aooording 
to  that  section  shall  repair  the  highways  in 
the  parish,  and  by  the  20th  section  there  is 
imposed  upon  him,  if  he  neglects  his  daty,  a 
penalty  not  exceeding  bl.  The  proper  remedy, 
therefore,  was  for  the  prosecutors  to  have  goxie 
to  the  justices  and  imposed  a  ptenalty,  and  it 
cannot  be  said  that,  where  a  special  penalty  is 
provided,  the  general  words  of  the  144th  section 
of  the  Public  Health  Act  1875  render  the  urban 
sanitary  authority  liable  to  indictment.  In 
Young  v.  Davis  and  another  (2  H.  &  G.  197), 
Wills,  J.,  in  delivering  the  judgment  of  the 
Exchequer  Chamber,  says  :  "  Now,  this  Act  of 
Parliament  (5  &  6  WOl.  4,  c.  50)  appears  not  to 
have  been  passed  for  the  purpose  ol  creating  a 
new  liability,  either  in  the  parish  or  any  otner 
persons,  but  simply  in  order  to  provide  machineij 
whereby  the  existing  duty  of  the  parish  to  re|Mur 
may  be  conveniently  fulfilled.  With  this  view 
it  authorises  the  parish  to  appoint  their  surveycff, 
whose  duties  it  defines  by,  amongst  others,  the 
6th  section.  The  duty  of  the  parish  to  the 
pablic,  enforceable  by  indictment,  not  by  action, 
remains.  The  duty  of  the  surveyor  created  Jaj 
the  Act  is,  not  to  the  public,  but  to  the  paristi 
which  employs  htm  to  ao  for  them  what  they  are 
bound  to  do ;  and  for  the  breach  of  such  daty  to 
the  parish  the  Act  provides  a  penalty,  not  an 
action,  nor  an  indictment."  This  is  the  correct 
view  of  the  duties  and  liabilities  of  the  surveyor. 
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whose  duties  and  liabilities,  and  not  those  of  the 
inhabitants  of  the  parish,  are  transferred  to  the 
nrban  sanitary  anthority.    In  The  Loughborotigh 
Hufhtoay  Board  v.  Cv/rzon  (54  L.  T.  Bep.  N.  B. 
168;  16  Q.  B.  Div.  566),  Wills,  J.  says:  "The 
cost  of  the  repairs  is,  as  nnder  the  Act  of  1862,  a 
charge  upon  the  parish,  and  the  excuses  of  a 
prosecution  might  fall  upon  them   if,  on  their 
behalf,  the  liability  to  repair  was  denied.    Upon 
them  also  might  ecjually  fall  the  cost  of  defend- 
ing themselves  asramst  an  indictment.    ...    It 
is  worth  while  mentioning   in  this  connection 
that  we  are  informed  that  on  the  records  of  the 
Crown  Office,  down  to  the  year  1884,  there  is  no 
instance  of  an  indictment   i^inst   a   highway 
board,  though  the  records  of  indictments  against 
mrishes   number  between  eighty  and   ninety." 
The  decision  in  this  case  was  confirmed  by  the 
Court  of  Appeal  (65  L.  T.  Rep.  N.  S.  60 ;  17  Q.  B. 
Div.   344).     In   Paraone    v.  .  The    Vetiry  of  8t 
MaUhsw,  Bethnal  Gre»n  (17  L.  T.  Bep.  N.  S.  211 ; 
L.  Bep.  8  C.  P.  66),  it  was  held  tnat  an  action 
for  the  nonrepair  of  a  hi&^hway  will  not  lie  aminst 
a  vestry  appointed  under  the  Metropolis  Local 
Management  Act  (18  &  19  Yict.  c.  120),  and  in 
Gibeon  v.  The  Corporation  of  Preston  (22  L.  T.  Rep. 
N.  S.  293 ;  L.  Bep.  6  Q.  B.  218)  that  an  action 
for  personal  injuries   sustained   by  one  of  the 
public  owing  to  the  nonrepair  of  a  highway  does 
not  lie  against  a  local  board  of  health  constituted 
under  the  Public  Health  Act  1848.    The  defen- 
dants in  that  case  were  exactly  in  the   same 
position  as  in  the  present  case,  except  that  they 
were  under  the  Act  of  1848  instead  of  the  Act  of 
1875.    The  case  of  Ha/Hnell  v.  The  Byde  Com- 
fnieeionera  (4  B.  &  S.  361)  is    distinguishable, 
because  in  that  case  there  was  a   special  Act 
providing   that   the^  commissioners    should   be 
nable  to  be  indicted  in  the  same  manner  as  the  in- 
habitants of  the  parish  were  before :  (see  also  Ohrly 
V.  The  Bi/de  GommdMioners,  6  B.  <Sb  S.  743.)    The 
case  of  Kent  v.  The  Worthing  Local  Board  (48 
L.  T.  Bep.  N.  a.  862;  10  Q.  B.  Div.  118)  was 
really  overruled  by  the  Court  of  Appeal  in  Moore 
V.  The  Lambeth  Waterworks  Compatw  (66  L.  T. 
Bep.  N.  8.  309 ;  17  Q.  B.  Div.  462).    Further,  the 
inoictment  is  bad  because  it  does  not  show  under 
what  statute  the  defendants  are  bound  to  repair, 
and  the  verdict  does  not  cure  the  omission.    He 
also  cited 

Reg,  y.  The  Inhalntants  of  Barnard  Oastki  10  L.  J. 

58,M.C.;  1Q.B.246; 
BmUh  V.  The  West  Derby  Local Board,SSL.  T.  Bm>. 

716  N.  8. ;  8  C.  P.  Div.  423. 

Cur,  adv,  wilt, 

July  6. — ^The  following  judgment  of  the  court 
(written  by  Denman,  J.)  was  delivered  by 

Lord  CoLVBinei,  C.J. — ^These  were  two  rules 
calling  upon  the  prosecutors  of  two  indictments 
to  show  cause  wny  the  verdict  for  the  Crown 
should  not  be  set  aside  and  a  new  trial  had  on  the 
ground  of  misdirection,  and  that  the  verdict  was 
against  the  weight  of  evidence,  and  why  judg- 
ment should  not  be  entered  for  the  defendants 
non  obstante  veredicto.  The  indictments,  having 
been  removed  by  certicrwri,  were  tried  by 
Mathew,  J.  and  a  sjpecial  jury  at  the  Dorchester 
AssiEes.  The  indictments  alleged  respectively 
that  two  highways  were  in  decay,  "  and  that  the 
mayor,  aldermen,  and  burgesses  of  the  town  and 
county  of  the  town  and  borough  of  Poole,  acting 
by  the  council  as  the  sanitary  authority  for  the 


urban  sanitary  district  of  the  said  town,  county, 
and  district,  ought  to  repair  and  amend  the  said 
common  highway,  being  in  decay  as  aforesaid, 
when  and  so  often  as  it  snail  be  necessary."  There 
was  no  allegation  in  the  indictment  to  show  how 
the  defendants  were  liable,  nor  any  statement  as 
to  the  neglect  alleged  being  against  the  form  of 
the  statute  or  statutes.    The  learned  judge  at  the 
trial    intimated   his   willingness    to  make   any 
amendment  within  his  power.    As  regards  the 
omission  of  the  words  **  against  the  form  of  the 
statute,"  it  is  laid  down  in  Hawkins*  Pleas  of  the 
Crown,  vol.  4,  c.  26,  s.  116,  that  "  if  an  ofEence 
indicted  be  only  prohibited  by  statute  and  not  by 
common  law,  and  the  indictment  do  not  conclude 
eonira  formam  statwti  it  is  wholly  insufficient  and 
no  judgment  can  be  given  upon  it."    This  has 
been  decided  in  several  cases ;  and  I  think  it  is 
applicable  to  a  case  like  the  present  when   a 
criminal  neglect  of  duty  is  charged  against  a 
corporation,  who   in  the   absence   of  a  statute 
would  clearly  not  be  persons  liable  to  be  indicted 
for  the  non-repair  of  a  highway.     So  far  from 
containing  anything  to  cure  tnis  defect  in  the 
indictment,  I  find  that  the  statutes  relating  to 
the  indictment  are  so  worded  as  to  exclude  any 
power  to  amend  this  particular  defect,  or  to  autho- 
rise us  to  treat  it  as  immaterial.    The  power  of 
amendment  of  indictments  is  very  limited.    The 
9  G^o.  4,  c.  16,  was  confined  to  the  case  of  vari- 
ances between  the  record  and  any  matter  in  writ« 
ing  or  print  produced  in  evidence  in  misdemea- 
nours.   11  &  12  Yict.  c.  46,  only  carried  the  power 
further  by  applying  the  same  provision  to  all 
criminal  trials.    The  statute  14  &  16  Yict.  c.  100, 
s.  1,  enumerates  the  cases  in  which  amendment  is 
to  be  allowed.    They  are  numerous,  but  there  is 
no  power  given  to  amend  by  inserting  the  words 
"  against  tne  form  of  the  statute  "  in  cases  where 
a  statutable   misdemeanour  is  proved  and  the 
words  have  been  omitted.    The  24th  section  of 
that  same  Act  seems  conclusive  against  any  such 
power,  for  it  deals  with  the  very  words  in  a 
manner  wholly  inconsistent  with  any  such  inten- 
tion;  for,  agnin  referring  to  Hawkins,  vol.  4, 
c.  25,  s.  117,  I  find  this  passage  :  "  If   there  be 
more   than    one   statute   concerning   the  same 
offence,  and  the  first  of   them  was  never  dis- 
continued, and  the  latter  only  continue  the  former, 
without  making  any  addition  to  it,  or  only  qualify 
the  method  of  proceeding  upon  it,  without  alter- 
ing the   substance  of  its   provisions,   it    seems 
agreed  that  it  is  safe  in  an  indictment  on  any 
such  statute  to  conclude  contra  formam  staiuli, 
and  it  has  been  held  that  a  conclusion  contra 
formam   statutorum  will    in    such   case   vitiate 
the    prosecution."       With     this     before    him 
a   statute  intended  to  get  rid  of    all  our 
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technical  objections  to  indictments  in  kindred 
respects,  the  draftsman  of  sect.  24  of  14  &  15 
Yict.  c.  100,  has  provided  as  follows:  "No 
indictment  for  any  offence  shall  be  held 
insufficient"  (amongst  other  things)  "for  the 
insertion  of  the  words  '  against  the  form  of  the 
statute'  instead  of  'against  the  form  of  the 
statutes,'  or  vice  verad.  I  think  it  impossible 
to  read  this  clause  without  being  convinced  that 
the  framer  of  the  enactment  deliberately  abstained 
from  enacting  that  in  a  case  where  the  liability 
to  do  an  act  was  imposed  by  statute,  and  an  in- 
dictment was  preferred  for  the  violation  of  a  duty 
so  imposed,  it  should  be  henceforth  competent  to 
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tbe  prosecator  to  treat  the  case  exactly  in  the 
same  way  in  which  it  would  be  treated  if  the 
neglect  idleged  were  that  of  a  duty  imposed  by 
the  common  law.  Then  arises  the  question 
whether  this  is  a  formal  defect,  apparent  on  the 
face  of  the  indictment,  an  objection  to  which  can- 
not be  taken  after  the  jury  are  sworn,  according 
to  sect.  25  of  the  same  Act.  The  very  authorities 
referred  to  in  the  passages  in  Hawkins,  above 
cited,  were  to  the  enect  that  the  omission  to  con- 
clude contra  formom,  gtatuti  was  a  fatal  objection 
in  arrest  of  judgment.  I  do  not  think  that  the 
objection  can  be  considered  a  formal  one  any  more 
than  the  omission  of  the  word  "feloniously" 
would  be  upon  a  charge  of  "  arson,"  or  scienter^ 
in  a  case  of  receiving,  which  was  held  to  be  incur- 
able after  verdict  by  Lord  Campbell  in  the  Court 
of  Criminal  Appeal  in  Beg,  v.  iMrhin  (23  L.  J. 
125,  M.  C.)  onl;^  two  years  after  the  passing  of  the 
statute.  The  indictment  fails  to  give  the  defen- 
dant notice  of  the  kind  of  liability  with  which  it 
is  intended  to  fix  him.  The  cases  of  Beg,  v.  8iU 
(22  L.  J.  41,  M.  C.)  and  Beg,  v.  L<vrkin{2S  L.  J.  125, 
M.  C.)  are  illustrations  of  the  distinctions  between 
mere  formal  defects  and  of  defects  of  which  advan- 
tage mav  be  taken  after  verdict.  I  think  sect.  25 
of  the  Act  must  be  construed  with  reasonable 
reference  to  sect.  24,  and  that  for  the  reasons 
already  given  it  would  be  contrary  to  the  inten- 
tion of  the  Act  to  hold  that  either  section  was 
intended  to  repeal  the  law  as  laid  down  in 
Hawkins.  I  therefore  think  that  the  defendants 
are  entitled  to  judgment  non  obsta/nte  veredicto  on 
this  ffround.  1  am  confirmed  in  n^  opinion  that 
the  above  objection  is  fatal  by  the  consideration 
that  the  Questions  raised  by  Mr.  Foote  as  to  the 
liability  oi  the  defendants  are  questions  of  very 
great  nicety,  and  that  if  the  defendants  are  liable 
under  the  statutes  to  an  indictment  at  all,  it  is 
not  unreasonable  to  require  that  the  circumstances 
creating  their  liability  should  be  shown  on  the 
face  of  the  indictment  in  such  a  way  that  the 
court  might  see  whether  the  indictment  does  or 
does  not  show  a  legal  liability ;  or  at  least,  that 
the  indictment  should  inform  the  defendants 
whether  they  are  being  prosecuted  for  a  common 
law  or  a  statutorv  offence.  But  even  assuming 
that  in  this  case  the  indictment  is  sufficient  with- 
out amendment,  or,  if  not,  that  an  amendment 
could  be,  and  was,  made,  I  am  still  of  opinion 
that  the  defendants  are  entitled  to  juds^ment. 
The  liability  of  the  defendants  as  urban  sanitary 
authori^  is  created  by  the  144th  sect,  of  33  &  39 
Yict.  c.  55.  The  first  branch  of  that  section  makes 
the  urban  sanitary  authoritv  subject  to  all  the 
liabilities  of  surveyors  of  highways  under  the  law 
for  the  time  being  in  force.  Ko  authority  has 
been  cited  to  show  that  a  surveyor  of  high- 
ways (against  whom  it  was  decided  long  ago 
in  Yoimg  v.  Davis  (2  H.  &  C.  197)  that  an 
action  will  not  lie)  was  ever  liable  to  be  indicted 
for  the  non-repair  of  a  highway.  The  only  persons 
liable  to  be  indicted  were  the  inhabitants  of  the 
parish,  or  the  other  person  or  persons  liable  to 
Dear  the  burden  of  repair:  (see  Loughborough 
Highway  Bowrd  v.  Gurzon,  54  L.  T.  Eep.  N.  S. 
168;  16  Q.  B.  Div.  565.)  The  case  of  Gibson 
V.  Mayor,  ^c,  of  Preston  (L.  Bep.  5  Q.  B.  218), 
in  which  ^1  the  authorities  were  reviewed,  is 
entirely  to  this  effect,  and  is  recognised,  though 
distinguished,  in  Kent  v.  Worthing  Local  Board 
(48  L.  T.  Eep.  N.  S.  362 ;  10  Q.  B.  Div.  118), 


the  only  case  in  which  a  local  board  has  been 
held  liable  to  an  action  for  an  omission  of  any  of 
the  duties  in  relation  to  highwavs  imposed  upon 
thetai  by  the  Public   Health  Act.     That  case, 
however,  was  decided  wholly  upon  the  difference, 
or  supposed  difference,  between  the  mere  n^lect 
to  repair  highways  and  what  the  court  held  to  be 
the  (K)ing  of  an  act  in  such  a  way  as  to  become  a 
nuisance,  a  distinction  which  must  be  considered 
doubtful,  after  the  case  of   Moore  v.  Lambeik 
Wat/ervforhs  Gompa/ny  (55  L.  T.  Rep.  N.  S.  309 
17  Q.  B.  Div.  462)  in  the  Court  o£  Appeal,  in 
which  it  is  spoken  of  as  the  only  case  in  which  a 
local  board  had  been  held  liable  for  an  act  of  omis- 
sion, or  a  mere  nonfeasance,  and  said  to  be  a  case 
only  to  be  supported  on  grounds  quite  inapplicable 
to  a  case  of  mere  non-repair  of  a  highway.    One 
conclusive  reason  for  holding  that  a  surveyor 
could  not  be  indicted  for  the  non-repair  of  a 
highway  is  that  by  the  law,  existing  as  long  as 
surveyors  were  the  only  persons  appointed  for 
the  purpose  of   attending  to  such  matters  on 
behalf   of  a  parish,  at  all  events  since  S  &  6 
Will.  4,  the  surveyor  could  be  punished  by  S])ecific 
methods  provided  by  statute,  so  that  it  sufficiently 
appeared  from  the  statute  regulating  their  ood- 
duct  that  it  was  the  intention  of  the  Legislature 
to  provide  a  different  punishment  for  disobedienoe 
to  the  statute  from  a  prosecution  by  indictment. 
Sect.  20  of   5  &  6  Will.  4,  c.  50,  provides  that 
for  any  neglect  of  duty  for  which  no  particular 
penalty  is  by  that  Act  imposed  the  surveyor  shall 
forfeit  5L     Sect.  144  of  the  Public  Health  Act 
1875    aJso   provides    that    the   urban   sanitary 
authority  shall  be  subject  to  all  the  duties  aud 
liabilities  which  by  the  Highway  Act  1835,  or 
any  act  amending  the  same,  are  vested  in  and 
given  to  the  inhabitants  in  vestry  assembled. 
But  the  liability  to  an  indictment  at  common  law 
cannot  be  intended  to  be  a  liability  which  was 
imposed  upon  the  inhabitants  in  vestry  assembled. 
No  assembly  of  the  vestry  was  reauired  to  con- 
stitute such  liability,  nor  was  it  a  liaoility  imfiosed 
by  the  Highway  Act  or  any  other  Act.    It  existed 
wholly  independently  of   the  Acts,  though  the 
Acts  contained  certain  provisions  limiting  the 
cases  in  which,  and  the  terms  upon  which,  indict* 
ments  might  be  successfully  preferred  in  accor* 
dance  with  the  provisions  of  the  Acts.    There  is 
nothing,  as  far  as  I  can  see,  in  the  144th  section 
of  the  Public  Health  Act  1875,  nor  in  anj  of 
the  existing  Acts,  to  make  the  urban  samtary 
authority  liable  to    a  common  law  indictment 
for    neglecting    those    duties  which   they  con- 
ferred upon  tnem,  either  as  surveyors  of  tbe 
highways  or  as  inhabitants  in  vestry  assembled. 
If  their  liability  is  to  be  established  in  the  latter 
capacity,  I  think  it  could  only  be  upon  an  indict- 
ment preferred  according  to  the  provisious  of 
5  &  6  Will.  4,  c.  50,  after  the  preliminary  steps 
thereby  required,  and  not  as  persons  liable  at 
common  law  to  be  indicted  as  tnough  they  were 
the  persons  liable  for  repair  in  the  same  sense  in 
which  the  parish  or  other  persons  liable  ratioms 
tenurcB  are  liable.    Mr.  Foote  relied  upon  another 
point,  viz.,  that  the  roads  in  question  have  not  been 
set  out  under  the  Inclosure  Acts.    But  this  was  a 
point,  as  I  understand,  not  raised  at  the  trial,  at  all 
events  not  so  insisted  upon  as  that  we  should  be 
justified  in  setting  asiae  the  verdict.     It  is  a 
matter  which  might  very  easily  have  been  taken 
as  proved  in  the  absence  of  sx>ecial  attention 
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being  called  to  it.  But  for  the  reasons  given 
above,  we  are  of  opinion  that  the  defendants  are 
entitled  to  judgment  non  obstante  veredicto,  the 
indictment  not  alleging  a  case  of  liability  in  the 
defendants  upon  which  the  jury  were  warranted 
in  finding  any  verdict  against  them,  and  the 
statute  not.  creating  any  such  liability,  even  if  the 
indictment  had  alleged  all  the  circumstance  upon 
which  the  prosecution  relies. 

Solicitors  for  the  prosecutors,  BroumUno  and 
Home,  agents  for  JE,  a,  Clarke,  Wareham. 

Solicitors  for  the  Mayor  and  Corporation, 
Prior,  Church  and  Adams,  agents  for  IHchinson, 
Poole. 


Friday,  July  15, 1887. 

(Before  Stephen  and  Wills,  JJ.) 

Be  The  Election  Petition  prom  the  Knighton 
Local  Gtoveenment  Distkict;  Qough  (pet.)  v. 
MiTRDOCH  (resp.).  (a) 

Local  hoard  of  health  election — Illegal  practice — 
Fabricating  voting  paper — Falsely  assuming  to 
act  on  behalf  or  as  agent  of  voter — Public  Health 
Act  1875—38  ^  39  Vict.  c.  55,  sched.  2,  paH  1, 
r.  69—47  ^  48  Vict.  c.  70,  s.  36. 

The  respondent,  a  candidate  at  an  election  for 
members  of  a  local  howrd  of  health,  called  at  the 
hotue  of  a  voter  to  whom  a  voting  paper  had  been 
sent,  and  ashed  her  how  site  intendeato  vote,  and 
to  hand  hvm  the  voting  paper,  which  she  did. 
He  then  inquired  if  she  knew  how  to  fill  it  up, 
and  she  replied  in  the  affi/rmative.  The  respon^ 
dent  thereupon,  without  any  authority,  express  or 
implied  from  the  voter,  wrote  in  pencil  the  initials 
of  the  voter  against  his  own  name.  The  voter 
objected  to  his  doing  so.  The  respondent  left  the 
voting  paper  with  the  voter,  with  her  initials  so 
written  by  him  against  his  own  name,  but  with 
no  other  ma/rk  upon  it.  The  voter  STibseguently 
struck  out  the  tnUials  so  written  by  the  respond 
dent,  and  placed  her  initials  against  the  namss  of 
three  other  candidates,  and  signed  her  own  name 
to  the  voting  paper.  It  was  found  that  the  re- 
spondent so  pencilled  the  initials  of  the  voter  with 
the  intent  of  indicating  on  her  behalf  that  she 
intended  to  vote  for  him,  and  of  inducing  and 
procuring  her  to  vote  for  him.  The  respondent 
14704  succesrful  at  the  poll.  A  petition  wa^  lodged 
ctgainst  his  return,  on  the  ground  of  illegal  praC' 
tices,  (inter  alia)  of  fabricating  in  whole  or  in 
part  a  voting  paper,  and  of  falsely  assuming  to 
a>et  in  the  name  or  on  behalf  of  a  voter. 
Held,  that  the  act  of  the  respondent  did  not  amount 
to  a  fabrication  in  whole  or  in  part  of  the  voting 
paper,  nor  to  falsely  assuming  to  act  in  the  name 
or  on  behalf  of  the  voter  unthin  the  meaning  of 
rule  69  of  sched.  2,  part  1,  of  the  Public  Health 
Act  1875. 

This  was  a  petition  under  the  Municipal  Cor- 
porations Act  1882  (45  &  46  Yict.  c.  50),  and  the 
Municipal  Elections  (Corrupt  and  Illegal  Prac- 
tices) Act  1884  (47  &  48  Vict.  c.  70)  ajp;ainst  the 
return  of  the  respondent  as  a  member  of  the  Local 
Board  of  Health  for  the  Knighton  Local  Grovem- 
ment  District,  in  the  county  of  Radnor,  which 
waR  tried  before  the  commissioner  to  whom  the 
^rial  of  the  said  petition  was  assigned. 

The  election  was  held  on  the  26th,  30th,  and  31st 
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March  1886,  when  the  respondent  was  declared 
to  be  duly  elected. 

The  petition  alleged  (inter  alia)  that  the  re- 
spondent committed  an  illegal  practice  at  such 
election  by  falsely  assuming  to  act  in  the  names 
and  on  behalf  of  persons  entitled  to  vote  at  such 
election,  and  also  that  the  respondent  committed 
an  illegal  practice  at  such  election  by  fabricating 
in  part  the  voting  papers  of  certain  voters  at 
sucn  election. 

The  facts,  so  far  as  they  are  material  to  the 
present  case,  are  as  follows : — 

Jane  Jones  was  a  person  entitled  to  vote  as 
owner  at  the  said  election. 

The  respondent  was  a  candidate  for  the  office 
of  member  of  the  Local  Board  of  Health  for  the 
Knighton  Grovernment  District,  in  the  county  of 
Radnor,  at  the  said  elecbion.  After  her  voting 
paper  had  been  left  at  her  house  the  respondent 
called  at  her  house,  and  asked  her  for  whom  she 
intended  to  vote.  She  told  him  she  had  not  made 
up  her  mind.  He  then  asked  her  if  she  would 
allow  him  to  see  her  voting  paper,  and  she  handed 
the  paper  to  him.  He  then  asted  her  if  she  knew 
how  to  fill  it  up,  pulling  a  pencil  out  of  his  pocket, 
and  she  told  nim  she  did  know  how  to  fill  it  up. 
And  thereupon  the  respondent  without  any 
authority,  express  or  imphed,  from  the  said  Jane 
Jones  so  to  do,  and  without  taking  any  steps  to 
ascertain  whether  he  had  such  authority  or  not, 
and  without  any  ground  for  believing  that  he  had 
such  authority,  and  in  fact  against  tne  authority 
and  contrary  to  the  wishes  ofthe  voter,  and  witn 
the  intent  thereby  of  indicating  on  her  behalf 
that  she  intended  to  vote  for  the  respondent,  and 
of  inducing  and  procuring  her  to  vote  for 
him,  wronjfffully  wrote  in  pencil  the  initiaJs 
"J.  J."  ofthe  voter  against  his  own  name  in 
the  voting  paper  delivered  to  her.  Upon  thia 
the  voter  oaia :  "  You  ought  not  to  have  done 
that,"  to  which  the  respondent  replied,  "if  you 
will  cover  it  over  with  ink  it  will  be  all  right."  The 
respondent  left  the  voting  P^P^^  "^th  the  said 
Jane  Jones  with  her  initials  so  written  by  him 
against  his  own  name  thereon,  and  with  no  other 
mark  upon  it.    Three  members  were  to  be  elected. 

The  said  Jane  Jones  subsequently  caused  the 
initials  of  her  name  which  haa  been  written  on 
the  paper  by  the  respondent  against  his  own 
name  to  be  struck  out  oy  placing  two  horizontal 
ink  marks  through  the  said  initials,  and  also 
caused  her  im'tials  to  be  written  on  the  said 
paper  against  the  names  of  three  other  candidates, 
and  then  signed  her  own  name  Jane  Jones  at  the 
foot  of  the  said  paper,  and  voted  for  such  other 
three  candidates,  and  did  not  vote  for  the  respon* 
dent. 

The  commissioner  was  of  opinion,  upon  these 
facts,  that  the  respondent  was  guilty  of  the 
illegal  practice  of  falsely  assuming  to  act  in  the 
name  and  on  the  behalf  of  a  person  entitled  to 
vote  at  such  election  within  the  meaning  of 
rule  69,  in  sched.  2,  part  1,  of  the  Public  Health 
Act  1875  (38  &  39  Yict.  c.  65). 

The  questions  for  the  opinion  of  the  court 
were  : 

1.  Whether  or  not  on  the  facts  stated,  the 
commissioner  was  right  in  holding  that  the 
respondent  did  falsely  assume  to  act  m  the  name 
ana  on  the  behalf  of  the  said  Jane  Jones,  being 
a  person  entitled  to  vote  at  such  election  within 
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the  meaning  of  rale  69,  sohed.  2,  part  1,  of  the 
Public  Health  Act  1875  (38  &  39  Vict.  c.  66). 

2.  Whether  on  the  facts  stated,  the  respon- 
dent was  gnilty  of  the  illegal  practice  of  fkhn- 
eating  in  part  the  voting  paper  of  the  said  Jane 
Jones  within  the  meaning  oi  the  said  rule  69,  in 
sched.  2,  part  1,  of  the  Public  Health  Act  1876. 

If  the  court  determined  either  of  these  ques* 
tions  in  the  affirmative,  the  certificate  would  be 
that  the  respondent  was  not  duly  elected,  and 
that  the  election  was  void.  If  they  determined 
both  these  questions  in  the  negative,  the  certifi- 
cate would  be  that  the  respondent  was  duly 
elected. 

By  38  &  39  Vict.  c.  66,  sched.  2,  part  1,  r.  69 : 

Any  penon  who  f abrioates  in  whole  or  in  part,'  or 
alters,  defaces,  destroys,  abstraots,  or  purloins  any 
voting  paper,  or  personates  any  person  entitled  to  vote 
at  any  election,  or  falsely  assumes  to  act  in  the  name  or 
on  the  behalf  of  any  person  so  entitled  to  vote,  shall  be 
liable  to  a  penalty  not  exceeding  twenty  pounds,  or,  in 
the  discretion  of  the  oonrt,  to  imprisonment  with  or 
without  hard  labonr  for  any  period  not  exceeding  three 
months. 

By  47  &  48  Vict.  c.  70,  s.  36 : 

Sabjeot  as  hereinafter  mentioned,  the  provisions  of 
this  Act,  and  of  part  4  of  the  Municipal  Corporation 
Act  1882,  as  amended  by  this  Act,  shall  extend  to  elec- 
tions for  the  oi&ces  mentioned  in  the  first  column  of  the 
first  schedule  to  this  Act  as  if  re-enaoted  herein,  and  in 
terms  made  applicable  thereto,  and  petitions  may  be 
presented  ana  tried,  an^r  offences  prosecuted  and 
punished,  and  incapacities  incurred  in  reference  to  each 
such  Aleotion  accordingly. 

First  schedule : 

Member  of  local  board,  as  defined  by  the  Public 
Health  Act  1875. 

M*Intyre  Q.G.  (Lewis  Cowwrd  with  him)  for  the 
respondent. — ^Two  charges  have  been  brought 
against  the  respondent  under  rule  69,  of  sched.  2, 
part  1,  of  the  Public  Health  Act  1876.  The  first 
of  &bricating  the  voter's  voting  paper,  and  the 
second  of  falsely  assuming  to  act  on  oehalf  of  the 
voter.  Neither  is  made  out  against  him.  He 
did  write  her  initials  against  his  own  name,  but 
it  was  only  to  suggest  to  her  how  to  vote.  It  was 
not  a  voting  paper  until  the  voter  had  signed  it. 
Again,  he  did  not  falsely  assume  to  act  on  her 
behalf,  for  what  he  did  was  only  done  in  her 
presence.  He  may  have  had  no  right  to  do  what 
ne  did,  and  it  may  have  been  directly  opposed  to 
the  voter's  wishes,  but  no  offence  within  the  Act 
has  been  committed.  Before  the  offence  of  fabri- 
cation or  the  false  assumption  to  act  is  committed, 
the  voting  paper  must  be  an  effective  voting 
paper,  it  must  be  in  such  a  final  form  as  to  be 
ready  to  be  presented  to  the  presiding  officer. 
The  respondent  did  no  more  than  suggest  to  the 
voter  how  to  vote. 

BoaanqUfet,  Q.C.  (Weyman  with  him)  for  the 
petitioner. — The  facts  show  a  false  assumption  on 
the  part  of  the  respondent  to  act  on  behalf  of 
the  voter.  Papers  in  these  cases  are  sent  to 
voters,  and  only  such  can  be  used  at  the  election. 
That  which  the  respondent  did  could  only  be 
rightly  done  by  the  voter  herself,  and  so  was  a 
"mlsely  assuming"  to  act  for  her,  and  on  her 
behalf.  It  was  not  necessary  that  the  act  should 
be  final  or  successful  in  its  result.  He  also  fabri- 
cated in  part  the  voting  paper,  and  it  is  immaterial 
that  the  voting  paper  was  not  complete  and  per- 
fect. In  the  analogous  case  of  personation  a  man 
was  found  guilty  of  personating  another,  though 


when  he  was  asked  whether  he  were  the  voter 
admitted  he  was  not.  The  completion  and  finality 
of  the  act  is  not  necessaiy. 

Wlniyre  in  reply. 

Stephen,  J. — ^I  am  of  opinion  that  the  learned 
commissioner  was  not  right  in  finding  that  the 
respondent  was  guilty  of  the  illegal  practice  of 
falsely  assuming  to  act  in  the  name  ana  on  behalf 
of  the  voter.    The  respondent's  act  was  no  doubt 
improper  and  unmanly,  and  might  tend  to  impose 
upon  ignorant  voters.    Two  charges  were  pre* 
furred  against  the  respondent :  the  first  was  the 
falsely  assuming  to  act  in   the  name  and  on 
behalf  of  the  voter.    His  act  was  like  an  attempt 
to  obtain  a  vote  by  moral  violence.    He  obtained 
the  voter's  voting  paper  and  wrote  her  initials 
against  his  own  name,  intending  thereby  to  teU 
the  voter  t<hat  she  must  vote  for  him.    I  do  not 
think  his  act  amounts  to  more  than  that.    The 
second  charge  was  the  fabrication  in  part  of  the 
voter's  voting  paper.     But   there  must  be  an 
element  of  deceit  or  fraud  to  make  a  fabri'»tion ; 
and  there  was  nothing  of  the  kind  in  the  present 
case ;    it  was    rather    impudence   than    fraud. 
Then,  again,  as  to  the  falsely  assuming  to  act  on 
behalf  of  the  voter,  that  implies  agency  coupled 
with  deceit.    The  respondent  had  rather  tried  to 
force  himself  upon  the  voter  than  had  acted  as 
her  agent,  which  he  could  scarcely  do* in  the 
presence  of  the  person  for  whom  he  assumed  to 
act,  and  who  must  have  known  what  he  was 
doing.     On   the  whole    I  am  of  opinion  that 
the  £bcts  &I1  just  short  of  on  offence  within  the 
Act. 

Wills,  J.^I  am  of  the  same  opinion.  Under 
rule  69,  of  schedule  2,  part  1  of  the  Public  Health 
Act  1876,  I  think  there  may  be  a  &brioatioD, 
alteration,  and  de&K^ing  of  a  voting  paper,  though 
it  was  incomplete  and  not  intended  to  be  an 
operative  vote  of  the  voter,  that  is,  the  vote  must 
be  fabricated  fraudulently  in  some  sort.  I  do 
not,  however,  see  before  us  any  evidence  of  fraud, 
onlv  of  bad  manners.  The  respondent  attempted 
to  force  a  vote  for  himself,  but  nothing  more.  He 
did  intend,  on  her  behalf,  that  she  should  indi- 
cate her  wish  to  vote  for  him ;  and  so  far  I  agree 
with  the  learned  commissioner.  But,  under  the 
circumstances,  I  do  not  see  that  element  of  fraud 
or  dishonesty  which  is  implied  to  my  mind  in  the 
word  "fabrication."  Bule  69  of  schedule  2  of 
the  Public  Health  Act  1876,  after  dealing  with 
acts  done  on  the  face  of  voting  papers  passes 
away  to  a  totally  different  class  of  offence, 
namely,  personation  of  voters,  and  then  proceeds 
to  deal  with  the  offence  of  falsely  assuming  to  act 
on  behalf  of  a  voter.  Now,  I  think  it  would  be  a 
forced  construction  of  the  words  "  falsely  assum- 
ing to  act  in  the  name  or  on  behalf  of  a  voter  " 
to  say  that  the  circumstance  of  the  pres^dt  case, 
whicn  might  have  amounted  to  a  "  rabrication,'* 
amounted  to  a  false  assumption  to  act  on  behalf 
of  the  voter,  l^alsely  assuming  so  to  act  means 
something  very  different  to  what  was  done  here. 
It  is  f  alsdy  assuming  to  be  an  agent  or  to  act  on 
behalf  of  a  voter,  and  acts  of  a  kindred  nntoreu 
In  the  case  before  us  there  was  an  attempt  on  die 
part  of  the  respondent  to  extort  compliance  from 
the  voter  with  his  wishes ;  but  it  would  be  strain- 
ing  the  Act  to  hold  that  he  was  folsdy  assaming 
to  act  for  her. 

Judgmeni  for  the  respondemL 
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Solicitors  for  the  petitioner,  Ohsster,  Mayhew, 
Brooms,  and  QriffiJbhs, 

Solicicitors  for  the  respondent,  Fyke  and 
TarroUy  for  Qreen  and  Nia^m,  Knighton. 


Aug,  6  and  8, 1887. 

(Before  Grove  J.  and  Huddlbston,  B.) 

Ceofts  (app.)  V.  Taylor  (resp.).  (a) 

Revenue — Excise  —  Beer  —  Dilution  of —  Adding 
weak  beer  to  strong  beer — Customs  and  Inland 
Revenue  Act  1885—48  ^  49  Vict,  c.  51,  s,  8. 

The  ctppeUant  was  a  retail  dealer  in  beer,  and  had 
in  h\s  eeUar  a  puncheon  containing  seventy-two 
gallons  of  beer  purchased  of  Barclay  and  Co.,  and 
a  barrel  ofsnuul  beer  purchased  of  another  brewer, 
Rarclay*s  beer  contained  10*30  cf  proof  spirit, 
and  the  other  beer  contained  4*62  of  proof  spirit. 
The  appellant  took  nineteen  and  a  half  gallons 
out  of  Barcla/y^s  puncheon,  and  took  eighteen 
gallons  of  the  small  beer  and  poured  them  with 
a  gallon  of  finings  into  the  puncheon  of  Barclay's 
heer.  The  beer  in  the  puncheon  then  contained 
8'56  of  proof  spirit.  The  a^ellant  was  prose- 
cuted for  diluting  the  beer  under  sect,  8  (2)  of 
48  ^  49  Vid,  c.  51,  which  provides  that,  "  a 
dealer  in  or  retailer  of  beer  shall  not  adulterate 
or  dilute  beer,  or  add  any  matter  or  thing 
thereto  {except  finings  for  the  pu/rpose  of  clarifi- 
cation), and  any  beer  found  to  be  adulterated  or 
diluted,  or  mixed  with  any  matter  or  thing 
{except  finings)  in  the  possession  of  a  dealer  in 
or  retailer  of  beer  shall  be  forfeited,  and  he  shall 
incur  a  fine  of  fifty  pounds."  The  appellant 
was  convicted,  and  appealed  by  way  of  a  case 
staied, 

Seld,  on  appeal,  thai  the  conviction  was  right,  and 
that  the  adding  of  the  weak  beer  to  the  strong 
was  a  dilution  of  the  latter  within  the  meaning 
of  sub-sect,  2  of  sect,  8  of  the  Customs  and  Inland 
Revenue  Act  1885. 

This  was  a  case  stated  by  James  Yanghan,  Esq., 
one  of  the  magistrates  of  the  police  conrts  of  the 
metropolis  sitting  at  Bow-street  Police-court 
within  the  metropolitan  police  district. 

1.  The  appellant,  Thomas  William  Crofts,  was 
summoned  before  the  magistrate  to  answer  an 
information  exhibited  bj  the  respondent  Willmott 
Taylor,  an  officer  of  Inland  Bevenue,  which 
charged  the  appellant  for  that  he,  being  a  retailer 
of  beer,  did,  on  the  16th  Feb.  last,  dilute  certain 
beer  contrary  to  the  form  of  the  statute  48  &  49 
Vict.  c.  51,  s.  8. 

2.  The  magistrate,  after  hearing  the  case,  con- 
victed the  appellant,  and  ordered  him  to  pay  a 
fine  of  dOZ.,  and  the  appellant  being  dissatisfied 
with  the  magistrates'  opinion  as  being  erroneous 
in  point  of  law,  the  magistrate  stated  this 
case  for  the  opinion  of  the  Queen's  Bench 
Division. 

3.  The  appellant  was  the  licensed  occupier  of 
a  public-house  situated  and  being  No.  40,  Brick- 
lane,  Bethal  Green,  and  was  a  retailer  of  beer. 

4.  On  the  16th  Feb.  he  had  in  his  cellar  a  pun- 
cheon containing  seventy-two  gallons  of  beer 
which  he  had  purchased  of  Messrs.  Barclay  and 
Co.,  the  brewers.  He  had  also  in  his  cellar 
thirty-six  gallons  of   small    beer  which  he  had 

(«)  Beported  Iqr  W.  P.  BmsLiT,  Esq.,  Bftni8ter«t-XAir. 
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Purchased  of  Mr.    Bishop,  a   dealer  in  beer  at 
[aggerston. 

The  beer  which  he  had  purchased  o£  Messrs. 
Barclay  and  Co.,  was  of  the  density  of  1013*00, 
and  of  the  original  gravity  of  1056'27,  and  con- 
tained 10'30  of  proof  spirit. 

The  beer  which  he  had  purchased  of  Mr.  Bishop 
was  of  the  density  of  1002'52,  and  of  the  original 
gravity  of  102179,  and  contained  4*62  of  proof 
spirit.  The  difference  in  gravity  is  equivalent  to 
four  gallons  of  water. 

5.  By  the  Customs  and  Inland  Revenue  Act 
1885  (48  &  49  Vict.  c.  51,  s.  4).  "Beer"  is 
defined  to  include  any  description  of  beer 
which  contains  "  more  than  2  per  cent,  of  proof 
spirit." 

6.  On  the  said  16th  Feb.  the  appellant  took 
about  nineteen  and  a  half  gallons  of  Messrs. 
Barclay's  beer  out  of  the  said  puncheon  which 
contained  seventy -two  gallons,  and  he  took 
eighteen  gallons  out  of  a  cask  of  Mr.  Bishop's 
beer  and  poured  the  same  into  the  said  puncheon 
of  Messrs.  Barclay  and  Co.'s  beer,  and  added 
thereto  one  gallon  of  finings.  The  two  beers 
mixed  in  the  said  puncheon  showed  on  analysis 
a  density  of  1010*42,  and  an  original  gravity  of 
1045-84,  and  proof  spirit  8*56. 

7.  Neither  water  nor  any  other  matter  or  thing 
(except  finings  for  the  purpose  of  clarification 
allowed  by  law)  was  added  to  the  beer,  and  the 
effect  of  mixing  the  two  beers  was  to  lower  the 
strength  to  the  extent  above-mentioned. 

8.  It  was  contended  betore  the  magistrate,  on 
the  behalf  of  the  appellant,  that  what  was  done  in 
this  C£bse  was  not  a  dilution  of  beer,  and  that  the 
blending  or  mixing  of  two  beers  was  not  a  dilu- 
tion within  the  meaning  of  sect.  8,  sub-sect.  2. 

9.  The  respondent  contended  that  the  mixing 
of  two  beers  of  different  qualities  amounted  to  a 
dilution  of  the  stronger. 

10.  The  ma^strate  convicted  the  appellant,  as 
he  was  of  opinion  that  the  word  "  dilute,"  being 
defined  by  the  Imperial  dictionary  as  to  "  weaken,' 
"to  reduce  the  strength  or  standard  of,"  the 
stronger  beer  was  diluted  by  adding  to  it  the 
weaker  beer. 

The  appellant  being  dissatisfied  with  the  magis- 
trate's determination  as  being  erroneous  in  point 
of  law,  required  him  to  state  this  case. 

The  question  for  the  opinion  of  the  court  was 
whether  such  mixing  or  blending  of  beers  is  a 
dilution  within  the  meaning  of  the  statute  referred 
to.  If  the  court  should  be  of  the  opinion  that  the 
magistrate  was  right  in  so  holding,  the  conviction 
was  to  be  affirmed.  If  the  magistrate  was  wrong 
then  the  conviction  was  to  be  quashed. 

By  43  &  44  Vict.  c.  20,  s.  11 : 

On  and  after  the  first  day  of  October,  one  thonsand 
eiffht  hundred  and  eighly,  there  shall  be  charged, 
collected,  levied,  and  paid,  for  the  ojie  of  Her  Majesty, 
her  heirs  and  snooessors,  in  respect  of  beer  brewed  m 
the  United  Kingdom,  a  duty  calonlated  according  to  the 
specific  gravity  of  the  worts  thereof;  that  is  to  sav, 
upon  every  thirty-six  gallons  of  worts  of  a  specific 
gravity  of  one  thousand  and  fifty-seven  degrees  the  duty 
of  six  shiUings  and  threepence,  and  so  in  proportion  for 
any  difference  in  quantity  or  gravity. 

By  48  &  49  Vict^  c.  51,  s.  4: 

(1.)  The  term  "  beer  "  in  the  Inland  Bevenue  Act  1890, 

shall  be  construed  to  extend  to  any  liquor  which  is  made 

or  sold  as  a  description  of  beer,  or  as  a  substitute  for 

.beer,  and  which,  on  analysis,  shall  be  found  to  contaiiT 

more  than  two  per  centum  of  proof  spirit. 

3  L 
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By  sect.  8 : 

(1.)  A  brewer  of  beer  for  sale  shall  not  adulterate  beer, 
or  add  any  matter  or  thing  thereto  (except  finings  for 
tiie  purpose  of  clariftcationj  or  other  matter  or  thing 
sanctioned  by  the  Commissioners  of  Inland  Bevenne), 
before  the  same  is  delivered  for  oonsnmption,  and  any 
beer  found  to  be  adolterated,  or  mixed  with  any  otiier 
matter  or  thing  (except  as  aforesaid),  in  the  possession 
of  a  brewer  of  beer  for  sale  shall  be  forfeited,  and  the 
brewer  shall  inonr  a  fine  of  fifty  pounds. 

(2.)  A  dealer  in,  or  retailer  of,  beer  shall  not  adulterate 
or  dilute  beer,  or  add  any  matter  or  thing  tiiereto 
(except  finings  for  the  purpose  of  clarification),  and  any- 
beer  found  to  be  adulterated  or  diluted,  or  mixed  with 
any  other  matter  or  thing  (except  finings)  in  the  posses- 
sion of  a  dealer  in,  or  retailer  of,  beer  snail  be  foneited, 
and  he  shall  incur  a  fine  of  fifty  pounds. 

B.  T.  Beid,  Q.C.  {PoUmd  with  him)  for  the 
appellant. — The  conviction  ought  to  be  qnashed. 
Tnere  has  been  no  offence  under  the  Customs  and 
Inland  Revenue  Act  1885.  There  is  no  adultera- 
tion here,  for  adulteration  is  the  introduction  of 
some  foreign  matter,  whereas,  in  the  present  in- 
stance, beer  was  added  to  beer.  This  case  is  not 
within  the  purview  o£  the  Act,  which  was  a  money 
bUl,  and  nothing  else ;  accordingly  the  section  was 
not  intended  to  regulate  relations  between  the 
seller  and  the  buyer,  but  only  between  the  seller 
and  the  revenue.  Again,  even  if  the  section  did 
apply,  no  offence  has  been  committed  under  it, 
for  adding  beer  to  beer  is  not  dilution  of  beer. 
The  effect  of  adding  a  weaker  to  a  stronger  beer 
may  be  to  dilute  or  weaken  the  strength  of  a 
particular  beer,  but  it  is  not  dilution  of  beer 
within  the  Act.  If  the  conviction  be  maintained, 
it  will  be  impossible  for  publicans,  or  retail 
dealers  of  beer,  to  supply  tneir  customers  with 
the  familiar  mixture  known  as  "  half-and-half," 
for  the  two  liquids  are  of  different  strengths. 

The  Solieitor-Oeneral  (Sir  E.  Clarke,  Q.C.)  (E.  8. 
Wright  with  him)  for  the  respondent. — The  case  is 
clear,  and  the  contention  of  the  other  side  would 
distort  the  proper  construction  of  the  Act  and 
defeat  its  operation.  By  this  admixture  of  the 
thin  beer  with  the  strong,  he  lowered  the  latter's 
alcoholic  percentage  from  10*30  to  8*56.  The 
first  sub-section  deals  with  the  brewer,  the  second 
with  the  publican  or  retail  dealer.  It  is  admitted 
that  dilution  is  not  the  same  as  adulteration. 
The  only  question  is,  whether  the  act  of  the 
appellant  amounted  to  dilution.  Dilution  is 
the  rendering  weaker  or  thinner  by  any  other 
substance,  and  there  is  no  reason  why  one  strong 
substance  should  not  be  diluted  by  a  kindred  but 
weaker  substance. — [GaovE,  J. — it  seems  to  me 
that  the  intention  of  the  section  is  that  the 
retailer  shall  sell  the  beer  in  the  same  state  as  he 
receives  it  from  the  brewer.]  Yes.  The  magis- 
trate has  found  as  a  fact  that  the  strong  beer  was 
diluted.  The  Crown  contends  that  a  retail  dealer 
must  not  dilute  strong  beer  by  first  making  thin 
beer  and  adding  it  to  the  strong.  This  Act  was 
not  passed  merely  for  the  protection  of  the 
revenue,  but  also  of  the  subiect.  Its  terms  are 
too  clear  to  admit  of  any  doubt  on  the  point. 

Beid  in  reply.  ^^  ^  ^ 

• 

Aug.  8. — Gkove,  J. — ^I  have  come  to  the  con- 
clusion that  the  conviction  was  right.  The 
question  tnms  mainly  on  the  meaning  of  sect.  8 
of  the  Customs  and  Inland  Bevenue  Act  1885. 
The  Ist  snb-section  deals  with  brewers,  who 
are  not  to  adulterate  or  add  any  matter  or 
thing  to  their   beer.     Sub -sect.  2  deals  with 


dealers  or  retailers  of  beer,  who  are  forbidden 
to  adulterate,  or  dilute,  or  add  anything  to  the 
beer  in  their  possession.  There  is  a  consider- 
able and  obvious  distinction  between  these 
two  sub-sections ;  the  first  does  not  prevent 
brewers  from  diluting  their  beer,  for  orewers 
who  brew  different  qualities  of  liquor  moat  in 
a  sense  dilute  their  beers.  The  2nd  snb-seo- 
tion,  however,  applies  to  dealers  in  beer  who  are 
not  brewers  of  oeer,  but  who  purchase  it  ready 
brewed ;  and  it-s  object  in  preventing  the  dilation 
of  beer  is  that  the  beer  once  purchased  by  the 
dealer  or  publican  shall  remain  unaltered,  so  that 
customers  shall  know  with  what  class  of  beer  they 
are  being  served.  Here  the  retail  dealer  did  in 
my  judgment  dilute  the  beer,  because  he  put  a 
weaker  beer  into  a  stron^r,  thereby  reducing  the 

ftercenta^e  of  proof  spirit  from  10*30  to  8'o6. 
f  that  IS  not  dilution,  I  do  not  know  what  is. 
Johnson    defines    "dilution"    as    "a   thinnini^, 
or  weakening,  or  attenuation  by  the  admixture 
of  other  fluids."    And,  surely,  to  put  a  weaker 
liquid  to  a  stronger  when  it  has  the  actual  effect 
of  reducing  the  strength  of  the  latter  is  dilution. 
In  the  present  case,  the  appellant  in  fact  added 
water  to  the   beer;  for  "small"  beer  contains 
more    water  in    proportion  to  malt   and   hops 
than  "strong"  beer.      The  object   of   the   Ajct 
would  be  defeated  if  the  addition  of  small  beer 
to  strong  were   permissible.     The  constructicHi 
put  forward  by  the  counsel  for  the  appellant 
would  under  sect.  4  of  the  Act  render  dilution 
by  the  dealer  most  easy  and  effectual.    He  might 
take  any  liquid,  plain  water  or  otherwise,  and  add 
two  per  cent,  of  alcohol  and  call  it  "  beer  "  under 
the  section,  and  add  it  to  his  ordinary  beer,  and 
claim  that  he  was  doing  nothing  in  contraven- 
tion of  the  Act.    AnotSier  argument  was,  that 
this  case  was  not  within  the  Act,  as  it  did  not 
affect  the  revenue,  whereas  the  Act  was  passed 
for  the  protection  of  the  revenue.    But  it  may 
touch  the  revenue  indirectly;  for  if  publicans 
were  allowed  to  make  their  own  mixtures,  and 
weaken    the  beers   received  from   the  brewers, 
the  revenue  would  be  likely  to  suffer.    If  the 
words  of  an  Act  of  Parliament  are  clear,  I  must 
adopt  them ;  and  if  doubtful,  I  must  weigh  the 
balance  of  convenience.     I  think  the  meaning 
of  these  words  is  clear,  that  the  retailer  most  nd 
dilute  his  beer.    The  section  does  not  say  that 
the  dilution  is  to  be  only  by  water,  but  there  is 
to  be  no  addition  of  any  other  matter  or  thing. 
An  argument  was  put  forward,  that  if  the  con- 
tention of  the  Crown  was  right,  publicans  could 
not  sell  the  mixture  of  liquors  known  as  "  half- 
and-half."    But  I  do  not  think  that  it  is  a  sound 
one,  for  the  publican  or  his  drawer  is  merely 
agent  for  the  customer  in  mixing  the  two  kinds 
of  liquors  for  his  convenience,  and  so  would  be 
committing  no  offence.    But,  even  if  the  con- 
struction called  for  it,  we  should  have  to  hold  it 
an  offence,  and  the  maximum  penalty  on  the 
publican  would  be  that  he  would  have  to  use 
separate  glasses,  and  request  his  customer  him- 
sett  to  mix  their  contents.    I  have  come  to  the 
conclusion  that  I  should  be  flinching  from  the 
words  of  the  Act,  and  giving  them  a  ridicoious 
interpretation,  if  I  did  not  hold   tiiie  facts  of 
this  case  to  amount  to  a  dilution  of  the  beer  in 
question. 

HuDBLBSTOv.  B.— I  had  a  doubt  during  the 
argument  whether  the  ooonsel  for  the  appellant 
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was  not  right.    One  areiiTnent  was,  the  Act  in 
question  was  a  mone^  fill,  the  object  of  which 
was  the  protection  of  the  revenae,  and  that  what 
had  been  done  by  the  appellant  did  not  affect  the 
revenue,  and  was  not  within  the  Act.    The  other 
aiigfument  was  one  which  occnrred  to  myself,  that 
it  would  be  difficult  to  work  out  in  practice  the 
strict  construction  put  on  the  Act  by  the  Crown, 
which  might  prevent  the  retailer  from  mixing 
two  beers  of  a  different  strength  for  a  customer 
who  wished  his  draught  to  be  weaker  than  the 
strong  beer  with  whicn  he  had  been  previously 
supplied,  yet  stronger  than  a  mere  "  small  **  beer. 
As  regards  the  first  argument,  I  am  satisfied  that 
the  court  has  nothing  to  do  with  the  object  of  an 
Act  of  Parliament  if  its   words  are  clear;   as 
r^rds  the  second,  I  am  of  opinion  that  sect.  8 
r^ers  to  beer  in  large  quantities  and  not  in  small, 
such  as  in  glasses.    The  whole  matter  turns  on 
the  meaning  of  the  word  "  dilute.*'    I  think  the 
Legislature  in  these  two  sub-sections  of  sect.  8 
did  not  intend  to  prevent  brewers  from  diluting 
their  beer,  but  did  intend  to  prevent  retailers 
from  so  doing.     "  Dilute  "  according  to  the  dic- 
tionaries means  "  to  make  thin  or  weak,"  "  to 
attenuate."     Dr.  Johnson,  it  is  true,  adds  "to 
attenuate  or  weaken  bv  the  admixture  of  other 
fluids,  especially  water.     But  the  weakening  may 
be  by  any  other  thing  than  water.    In  the  present 
case   Messrs.    Barclay's  strong  beer   has   been 
weakened  and  thinned,  and  its  proof  strength 
reduced  from  10*30  to  8*56.    That  has  been  found 
by  the  case  to  have  been  done,  and  amounts  to 
an  offence  under  the  Act.    There  is  no  manifest 
incongruity  in  this  construction  of  sect.  8.    The 
brewer  must  necessarily  dilute  his  beers,  for  he 
makes  strong  beers  and  beers  of  a  weaker  (quality; 
so  dilution  is  not  a  statutory  offence  on  his  part. 
But,  on  the  other  hand,  when  the  beer  comes  into 
the  cellar  of  the  retailer  he  must  not  thin  or 
weaken   it.     The  section  was  passed  to  protect 
the  pnblic  as  well  as  to  prevent  the  revenue  from 
being  defrauded.   There  was  a  good  object  for  the 
use  of  the  term  "  dilute  "  in  the  2nd  sub- section ; 
and  there  is  no  incongruity  between  the  two  parts 
of  the  section.    LooJdng  at  it  carefully  I  have 
come  to  the  conclusion  Uiat  the  construction  put 
upon  it  by  the  court  is  right,  and  that  the  con- 
Ticcion  ought  to  be  affirmed. 

Appeal  dismissed. 

Solicitors  for  the  &j>^\lAnty  Pechham,Maiiland, 
and  Peckham, 

Solicitor  for  the  respondent,  The  Solicitor  for 
the  Inland  Revenue. 


Monday,  Jtdy  11, 1887. 

(Before  Wills  and  Gbantham,  JJ.) 

Tatlob,  Gaknbtt,  Evans,  and  Co.,  v.  The  Ovbr- 

SSEBS  OF  THE   F00&  OF  PeNDLETON.  (a) 

Poor  rate  —  Occupations^ Advertising  hoardings 
and  stations -^  Agreement  creating  ienansy  — 
Liability  to  he  rated. 

The  owner  of  certain  land  agreed  iJoith  the  respon- 
dents, who  were  advertising  agents,  to  let  ana  the 
respondents  agreed  to  take  the  land  as  an  adver-' 
tismg  station  at  the  yearly  rent  of  45L,  tlie 
tenancy  to  coiwrnence  from  the  dcUe  of  completion 
and  of  erection,  ana  to  remain  in  force  for  a 
period  of  seven  yea^s.  This  agreement  was  not 
under  eeaL 

By  another  agreement  another  owner  agreed  to 
allow  the  respondents  the  privilege  of  erecting 
on  his  land  an  advertising  hoarding  in  con- 
sideration  of  a  yearly  rent,  and  the  further 
privilege  of  removing  the  then  standing  wall 
and  building  the  hoarding  from  the  street  level. 
The  agreement  was  to  remain  in  force  for  at 
least  three  years  from  Us  date,  and  to  be  after* 
wards  terminable  by  twelve  months*  notice  on 
either  side ;  but  if  the  owner  were  compelled  to 
give  the  respondents  notice  to  quit  at  a  date 
less  than  twelve  months  beyond  the  said  term  of 
three  years  he  agreed  to  refund  a  portion  of  the 
rent. 

On  both  plots  of  land  the  respondents  erected 
advertising  hoardings  on  posts  firmly  fiaoed  in  the 
ground,  but  in  the  case  of  the  first  hoarding  it 
was  used  by  the  owners  of  the  land  as  one  side  of 
a  timber  shed. 

Held,  that  there  was  a  tenancy  created  by  each  of 
the  agreements  conferring  exclusive  occupation, 
and  not  a  mere  privilege  or  licence,  and  that  the 
responderds  were  liable  to  be  rated  in  respect  of 
such  advertisir^  hoardings  of  which  they  were 
the  exclusive  occupiers. 

This  was  a  case  stated  by  iustices  at  general 
quarter  sessions  for  the  county  of  Lancaster. 

Messrs.  Taylor,  Gamett,  Evans,  and  Co.,  who 
carry  on  business  as  advertising  agents  under 
the  style  or  firm  of  "  The  Mancnester  Guardian 
Advertising  Company,"  appealed  against  a  rate 
or  assessment  made  by  the  overseers  of  the  poor 
of  the  township  of  Pendleton,  in  the  county  of 
Lancaster,  and  estimated  for  the  year  ending 
Lady  Day,  1887,  after  the  rate  of  3«.  lOd,  in  the 
pound. 

The  appellants  were  rated  as  the  occupiers  of 
advertising  hoardings  and  stations. 

The  following  extract  from  the  rate-book 
showed  the  particulars  of  the  rate  so  far  as  it 
was  necessary  to  state  the  same  for  the  purpose 
of  the  case: 


Na 


Name  of 
Occupier. 


Name  of  Owner. 


Deacriptlon  of  Property. 


50  iMan cheater:  Holme  Brothers. 
Guardian ' 

Advertisiiig  • 
Company,    i 
2140         „        „       I  Taylor,  Gamett,  and 

Co. 


Adyertising    hoarding 
and  station. 


»t 


»t 


Situation  of 
Property. 


Broad-street. 


)f 


I) 


Gross 

estimated 

Bental. 

M 
45 


60 


i    Bateable 
i     Valne. 


£    8. 

40  10 


54    0 


Bate  at 

Ss.  lOtf.  in 

the  £. 


£  8.  d, 
7  15    3 


10    7    0 


(a)  Reported  by  W.  P.  Evbbblbt,  Esq.,  Barrlster-atJiaw. 
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The  advertising  boarding  and  station  No.  50, 
in  the  rate  is  referred  to  as  hoarding  No.  1. 
With  regard  to  this  hoarding  the  .following 
facts  were  proved:  Previous  to  the  making  of 
the  agreement  next  mentioned,  Messrs.  Hulme 
Brothers,  who  carry  on  the  business  of  timber 
mei  chants  in  Pendleton,  were  possessed  of  a  plot 
of  land  in  Pendleton,  bounded  on  one  side  by 
Broad-street  and  on  another  side  by  Withington- 
street,  which  was  used  by  them  as  a  timber  yard. 
Upon  this  land  the  appellants  were  desirous  of 
having  an  advertising  station,  and  Hulme  Brothers 
were  mtending  to  erect  a  shed  for  the  purpose  of 
storing  timber. 

On  the  2l8t  Feb.  1884  an  agreement  was 
entered  into  between  Hulme  Brothers  and  the 
appellants,  as  follows : 

Memorandnm  of  agreement  made  and  entered  into 
this  2l8t  day  of  Feb.  1884,  between  Taylor,  Gamett, 
Eyans,  and  Co.,  of  8,  Cross-street,  Manohester,  in  the 
county  of  Lancaster,  and  Hnlme  Brothers,  of  17,  Qoay- 
street,  Manohester,  whereby  Hnlme  Brothers  as  t^ore- 
said  agree  to  let,  and  the  said  Taylor,  Gramett,  Evans, 
and  Co.,  Mree  to  take,  the  advertising  station  situate  in 
front  of  Hnlme  Brothers'  land.  Broad-street,  Pendleton, 
at  the  yearly  rent  or  sum  of  451.,  the  said  rent  to  become 
due  and  payable  on  the  usual  quarter  days,  and  the 
tenancy  to  commence  from  the  date  of  completion  of 
erection  and  remain  in  force  for  a  period  of  seven  years. 
The  said  Taylor,  Gamett,  Evans,  and  Co.  to  pay  all 
rates  and  taxes  except  chief  rent  (if  any)  and  property 
tax.  The  dimensions  of  the  boarding  to  be  twenty-four 
feet  high,  and  the  whole  of  the  frontage  and  the  return 
to  the  gateway.  Hulme  Bkothebs. 

This  agreement  was  not  under  seal,  and  was 
stamped  with  a  5«.  stamp.  Hoarding  No.  1  is  the 
hoaraing  referred  to  in  the  agreement. 

In  order  to  carry  out  the  agreement,  and  also 
to  provide  a  timber  shed  for  their  own  purposes, 
Messrs.  Hulme  Brothers  erected  a  structure,  the 
frontage  of  which  to  Broad-street  was  57  feet 
long,  the  frontage  to  the  comer  between  the  two 
streets  Si  feet  long,  and  the  return  frontage  to 
Withington-street  19  feet  long. 

The  two  sides  of  the  structure  fronting  Broad- 
street  and  the  comers  between  the  two  streets 
were  supported  by  large  timber  posts  fixed  firmly 
into  the  ground  immediately  behind  the  wall. 

The  posts  were  24  feet  high,  the  same  height 
as  the  noarding,  and  were  1  foot  square  through- 
out. There  was  an  interval  of  18  feet  between 
Eost  and  post.  Strong  timber  cross-pieces  were 
olted  witn  iron  bolts  to  the  posts,  and  the  planks 
of  the  hoarding  upon  which  the  advertisements 
were  fixed  were  strongly  nailed  on  to  the  timber 
cross-pieces. 

The  roof  of  the  shed,  which  was  of  felt,  came 
up  to  the  top  of  the  hoarding  on  the  Broad-street 
side  and  sloped  inwards  and  downwards  from 
that  part  of  tne  hoarding  into  the  yard. 

The  structure  was  designed  and  erected  for  the 
combined  purpose  of  a  drying-shed  for  timber  and 
an  advertising  hoarding. 

The  advertising  hoarding  and  station  No.  2140 
in  the  rate  is  called  hoarding  Ko.  2. 

With  regard  to  this  hoarding  the  following 
facts  were  proved:  On  the  8th  Feb.  1883  the 
following  agreement  was  made  between  the  appel- 
lants and  one  W.  H.  Harvey 

I  hereby  agree  to  •  allow  Messrs.  Taylor,  Gamett, 
Evans,  and  Co.,  of  8,  Cross-street,  Manchester,  the 
privilege  of  erecting  an  advertising  hoarding  of  the 
following  dimensions  or  thereabouts — 144  feet  long,  and 
25  feet  high  from  the  top  of  the  wall,  on  my  land. 
Broad-street,  Pendleton,  in  consideration  of  which  the 


I 


said  Tavlor,  Gamett,  Evans,  and  Co.,  to  pay  me 
the  yearly  rent  of  801.  I  also  allow  the  said  Taylor, 
Giumett,  Evans,  and  Co.  the  further  privilege,  if  thqr 
wish  it,  of  removing  the  wall  now  standing  and  buildiiif 
the  hoarding  from  the  street  level,  making  a  total  height 
of  32  feet  6  inches.  This  agreement  to  remain  in  force 
for  a  term  of  three  years  at  least  absolutely  from  this  date, 
and  to  be  af terwuds  terminable  by  a  twelve  montiu* 
notice  on  either  side.  If,  however,  I  am  obliged,  owiqg 
to  the  land  being  required  for  other  purposes,  to  eiTe 
Taylor,  Gamett,  Evans,  and  Co.,  notice  to  quit  at  a  date 
less  than  twelve  months  beyond  the  said  term  of  three 
years,  I  agree  to  refund  the  sum  of  twenty  ponndB  to 
them.  W.  H.  Habvit. 

This  agreement  was  not  under  seal,  bnt  stamped 
with  a  ba,  stamp.  After  the  making  of  the  agree- 
ment the  appellants  took  down  and  removed  the 
wall  in  the  agreement  mentioned,  and  erected  a 
hoarding  where  the  wall  formerly  stood.  The 
hoarding  was  erected  by  the  appellants  for  the 
purpose  of  being  used  as  an  advertising  station. 

The  hoarding  was  122  feet  long,  and  25  feet 
high.  It  was  made  of  planks  bolted  to  a  frame- 
work of  cross  timbers.  The  cross  timbers  were 
bolted  to  and  supported  by  sixteen  wooden  posts 
in  size  7  inches  by  3  inches  and  25  feet  high  abore 
the  ground ;  there  were  nine  cross  rails  or  timberB 
between  each  pair  of  posts,  and  each  cross  raO 
was  4^  inches  by  1^  inches  thick. 

The  sixteen  wooden  posts  were  fixed  3  feet 
deep  in  the  ground  immediately  behind  the  cross 
timoers,  at  equal  intervals  of  o  feet  between  post 
and  post. 

Each  of  the  posts  was  fastened  by  bolts  to  a 
backstay,  which  was  carried  back  from  the  posts, 
and  was  in  turn  fastened  by  bolts  to  a  timber  post 
fixed  4  feet  deep  in  the  ground.  These  last- 
named  posts  stood  out  of  the  ground  about  2  feet, 
and  were  16  feet  away  from  the  front  posts  to 
which  the  cross  rails  supporting  the  planxs  of  the 
hoarding  were  fastened. 

The  space  of  land  between  the  hoarding  and 
the  back  posts  to  which  the  stays  were  fixed 
was  waste  land,  upon  which  a  little  rough  gran 
grew. 

The  Court  of  Quarter  Sessions  gave  judgment 
for  the  appellants  in  respect  of  both  the  hoardings, 
subject  to  a  special  case. 

If  the  court  should  be  of  opinion  that  either 
of  the  hoardings  was  rateable,  the  judgment  of 
quarter  sessions  in  respect  of  that  hoaraing  was 
to  be  quashed,  otherwise  to  stand. 

E.  Sutton  for  the  appellants. — ^The  two  agree- 
ments here  set  out  show  that  both  hoardings  are 
rateable,  for  each  of  them  creates  an  excTosiTe 
occupation,  and  does  not  merely  give  a  licenoe: 
The  decision  in  Beg.  v.  St.  Pancras  Aiaesamait 
Committee  (37  L.  T.  Bep.  N.  S.  126 ;  2  Q.  B.  Div. 
281),  by  which  the  court  below  thought  they  were 
bound,  is  distinguishable,  for  in  that  case  there 
was  no  permanency  of  occupation,  and  the  hoard- 
ings were  not  fixed  as  in  the  present  case. 

/.  M.  Totes  for  the  respondents. — The  court 
below  was  right.  Bateabuity  does  not  depend 
upon  exclusive  enjoyment,  but  exclusive  occu- 
pation : 

Smith  and  Son  v.  Lambeth  Asaeetment  Ommiittet 
48  L.  T.  Rep.  N.  S.  57 ;  10  Q.  B.  Div.  327. 

Here  only  a  licence  or  privilege  is  conferred. 

Sutton,  in  reply,  cited 

Cory  V.  Brwtow,  32  L.  T.  Eep.  N.  S.  797 ;  33  L.  T. 
Bep.  N.  S.  624;  36L.T.  Bep.  N.S.594;  L.  Bep. 
10C.P.504;  lC.P.IHv.54;  2  App.  Gas.  282; 


MAGISTKATES'   CASES. 


445 


Q.B.  Div.]     Taylor,  Gaenett,  Evans,  and  Co.  v.  Ovesseers  of  Poor  of  Pendleton.     [Q.B.  Dit. 


Eledfie  Telegraph  Company  v.  Overaeere  of  Salford, 

11  Ex.  181 ; 
Laneaahire  and  Cheehire  Telephone  Exchange  Com^ 

pany  t.  Overseere  of  Mancheeter,  51  L.  T.  Bep. 

N.  8.  160 ;  52  L.  T.  Bep.  N.  8.  793 ;  18  Q.  B.  Div. 

700 ;  U  Q.  B.  Div.  267 ; 
8kaw^  Aehion,  and  Thorpe  y.  Salford  Union  (May, 

1876,  not  reported). 

Wills,  J. — The  qnestion  in  this  case  is,  whether 
Messrs.  Taylor,  Gamett,  Evans,  and  Co.  have  an 
exclusive  occnpation  of  the  soil  which  is  physi- 
cally occupied  by  the  posts  which  support  their 
hoardings,  or  have  a  mere  licence  and  no  tenancy. 
On  the  first  agreement,  I  think  the  case  is  very 
clear.  I  have  no  doubt  the  document  gives  an 
exclusive  occupation.  The  agreement  provides 
for  letting  ana  taking  the  advertising  station. 
Those  are  words  appropriate  to  a  demise.  No 
doubt  this  is  not  conclusive,  it  is  necessary 
to  look  at  the  whole  document,  but  there  is 
nothing  in  the  context  to  require  us  to  reject  the 
ordinary  meaning  of  the  words,  and  an  adver- 
tising station  is  clearly  capable  of  being  the 
subject  of  a  demise.  Then  the  letting  is  to  be  at 
a  yearlj  rent,  which  is  an  expression  applicable 
primarily  to  a  tenancy.  It  is  further  provided 
that  the  tenancy  is  to  remain  in  force  for  a  period 
of  seven  years.  It  is  true  that  no  tenancy  for 
seven  years  can  be  created  by  a  document  which 
is  not  under  seal;  still  sucn  a  document  may 
operate  as  a  demise,  and  after  payment  of  rent  a 
tenancy  from  year  to  year  would  come  into 
existence.  Therefore  all  the  first  part  of  the 
document  is  applicable  to  a  demise,  and  the 
proper  mode  of  construction  is  to  give  the  natural 
meaning  to  the  words  used,  unless  there  is  some 
reason,  either  in  the  context  or  in  the  nature  of 
thin&rs,  against  it.  Here  there  is  nothing  against 
it  in  the  context,  for,  on  looking  at  the  next  clause, 
it  appears  that  Messrs.  Taylor,  Gamett,  Evans, 
Und  Co.  are  to  pay  all  rates  and  taxes  and  pro- 
perty tax,  and  it  is  difficult  to  see  how  they  could 
be  called  upon  to  pay  property  tax  unless  there 
were  a  demise ;  with  a  licence  only  they  could  not 
be  called  upon  to  pay  it.  This  affords  a  cogent  argu- 
ment that  the  parties  intended  the  document  to 
operate  as  a  demise.  The  meaning  of  the  stipu- 
lation as  to  payment  of  rates  seems  to  be  this : 
that  Messrs.  Hulme  Brothers  saw  that  the  over- 
seers would  probably  increase  the  rate  if  the 
5 remises  became  more  valuable  by  reason  of 
[essrs.  Taylor,  Gamett,  Evans,  and  Co.'s  use 
of  them.  They  desired  to  avoid  bearing  that 
increase  of  burden ;  and  the  mode  in  which  they 
secured  themselves  was  by  demising  the  "  adver- 
tising station,"  and  stipulating  that  the  rates 
should  fall  on  Messrs.  Taylor,  Gamett,  Evans, 
and  Co,  Had  they  not  made  a  demise  of  the 
land  it  would  have  been  impossible  to  say  how 
much  of  the  rate  payable  in  respect  of  the 
premises  would  have  oeen  due  in  respect  of  their 
value  as  an  advertising  station,  ana  how  much 
in  respect  of  their  value  as  a  drying  shed  for 
timber.  It  is  impossible  to  work  out  the  inten- 
tions of  the  parties  without  a  tenancy.  As  to 
the  second  document,  I  have  entertained  some 
doubts,  and  I  think  it  is  a  more  ambiguous  agree- 
ment than  the  first,  but,  on  the  balance  of 
conflicting  considerations,  I  have  come  to  the 
conclnsion  that  its  real  effect  is  to  give  an  exclu- 
sive right  of  occupation.  In  adopting  this  view 
I  am  not  uninfluenced  by  the  decision  in  Shaw, 
Ashion,  and  Thorpe  v.  Salford  Union,  because  in  • 


that  case  Blackburn  and  Quain,  JJ.,  on  an  agree* 
ment  more  favourable  to  those  who  opposed  the 
rate  than  this  agreement  is,  came  to  tne  conclu* 
sion  that'  the  property  was  rateable.  Generally 
speaking,  it  is  poor  work  to  take  one  ambiguous 
agreement  and  argue,  from  the  construction 
which  has  been  put  upon  it,  as  to  the  construction 
of  different  words  applied  to  different  circum- 
stances ;  but  there  are  cases  where  the  facts  are 
undistinguishable,  and  in  such  cases  the  con- 
struction which  has  been  put  upon  one  agreement 
may  afford  a  guide  to  the  true  construction  of 
another.  In  the  case  I  have  referred  to  there 
was  more  to  be  said  against  the  rate  than  there  is 
here.  The  words  used  there  were  more  like  words 
intended  to  confer  a  licence  only  than  those  used 
in  the  present  case.  I  think  the  word  "  privilege,'* 
which  is  used  in  this  agreement,  is  not  inconsistent 
with  the  right  to  occupy.  I  have  come  to  the 
conclusion  that,  on  the  proper  construction,  this 
agreement  also  creates  a  tenancy.  For  these 
reasons  I  am  of  opinion  that  both  the  hoardings  are 
rateable,  and  therefore,  as  to  both,  the  appeal 
ought  to  be  allowed. 

Grai^tham,  J. — ^I  am  of  the  same  opinion.    It 
seems  to  me  that,  both  on  the  authorities  and  on 
the  facts,   Messrs.  Taylor,  Gamett,  Evans,  and 
Co.  have  a  profitable  occupation,  and  ought  to 
pay  rates.     Speaking  for  myself,  I  should  say 
that  the  second  agreement  is  even  stronger  in 
favour  of  this  view  than  the  first,  for  in  the  first 
case  the  structure  was  used  for  a  double  purpose, 
as  a  dr3ring  shed  for  timber  and  as  an  advertising 
station.      I  have  no  doubt,  however,   that  the 
language  of  the  first  agreement  intended  to  apply 
to  occupation.    As  to  the  second  agreement,  I 
am  of  opinion  that  it  gave  an  exclusive  occupa- 
tion for  a  distinct  term  of  three  years.    The  words 
used  are,  "  the  privilege  of  erecting  an  adver- 
tising hoarding.     Those  words  confer  the  right  to 
build ;  it  is  like  taking  land  to  build  a  house  on, 
where  the  lessee  would  pay  a  ground  rent,  and 
would  be  the  occupier  of  the  land.     I  am  of 
opinion,  on  the  authorities  and  on  the  facts,  that 
this  second  document  amounts  to  a  lease  for  a 
distinct  purpose  for  a  distinct  time.     In  other 
cases  on  a  less  permanent  occupation,  property 
has   been    held    rateable.      In   Corry  v.  Bnatow 
{tkbi  sup.)  the  bulk  was  only  attached  b^  chains  to 
moorings  in  the  bed  of  the  river,  and  it  was  held 
rateable.    In  Lancashire  Teleplwne  Company  v. 
Overseers  of  Manchester  {ubi  sup.)  the  mere  fixing 
of  iron  bolts  in  walls   or  roofs  to  support  the 
telephone  wires  rendered  the  owners  of  the  wires 
liable  to  be  rated.     So  in  The  Electric  Telegraph 
Company  v.  Overseers  of  Salford  (ubi  sup,)  tne 
company  was  held  liable  to  be  rated  in  respect  of 
the  telegraph  posts  and  wires.    That  was  a  case 
of  wires  going  over  the  land,  not  in  the  land,  but 
it  was  held  that  the  telegraph   company  were 
using  the  land.    In  Shaw,  Aston,  and  Thorpe  v. 
Salford  Union,  a  distinction  was  taken  between 
the  case  of  posts  being  put  into  the  ground  to 
keep  up  a  hoarding  where  it  was  held  that  the 
hoarding  was  rateable,  and  that  of  a  hoarding 
fastened  to  the  gable  end  of  a  building,  which 
was  held  not  to  be  rateable.    In  the  present  case 
a  specific  piece  of  ground  is  let  for  the  purpose 
of  erecting  a  building,  and  there  is  also  a  right  to 
pull  down  a  wall  standing  upon  the  land. 

Order  of  sessions  quashed. 
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Solicitors  for  the  overseers,  Badford  and 
Frankland,  for  Bowden  and  WaUeer,  Manchester. 

Solicitor  for  Taylor,  Gamett,  Evans,  and  Co., 
A  Ling9,  Manchester. 


PEOBATE,   DIVORCE,  AND    ADMIEALTY 

DIVISION. 

DIVOECE    BUSINESS. 

Tuesday,  Feb,  22, 1887. 

(Before  the  Pebsident.) 

Hethebington  v.  Hetherivgton.  (a) 

Justices — Conviction  of  husband  for  aggra/oated 
assault  on  wt>— 24  ^  25  Vict,  c.  100,'  s.  43— 
Separation  order — Presumption  of  non-access^^ 
Subsequent  application  to  discharge  order -^ 
Statements  oil  oath,  by  wife,  as  to  her  adultery-— 
Admissibility — Refusal  to  admit  evidence,  or  to 
discharge  order — Appeal — Jurisdiction — ^20  ^  21 
Vict.  c.  4S— Matrimonial  Causes  Ad  1878  (41 1-  42 
Vict.  c.  19),  s.  4. 

Any  application  for  the  discharge  of  an  order  made 
under  sect.  4  of  the  Matrimonial  Causes  Act 
1878  must  be  made  to  the  court  or  magistrates 
by  whom  the  order  was  made,  and  not  to  the 
Probate,  Divorce,  and  Admiralty  Division  of  the 
High  Court  of  Justice, 

A  refusal  of  justices  to  make  an  order  is  in  itself 
an  order,  and  any  order  under  sect,  4  of  the 
Matrimonial  Causes  Act  1878,  or  any  refusal  to 
vary  such  order,  is  appealable  to  the  Probate, 
Divorce,  and  AdaniraUy  Division  of  the  High 
Court  of  Justice, 

From  the  date  of  an  order  made  under  sect,  4  of  the 
Mattimonial  Causes  Act  1878,  authorising  a  wife 
to  live  a/part  from  her  husband,  the  presumption 
of  non-access  applies,  as  in  cases  of  juaicial 
separcUion,  and  ttie  testimony  of  the  husband  and 
admissions  mode  by  the  wife  as  to  the  paternity 
of  a  child  bom  after  the  separaiion,  at  a  time 
sufficiently  remote  from  the  last  daie  of  cohdbita' 
tion  to  remove  the  contrary  presumption  of  access 
which  prevails  in  the  case  of  married  persons 
not  judicially  separated,  are  admissible  in  evi- 
dence ;  and  it  is  not  competerU  for  the  justices  to 
exclude  such  evidence  at  the  hearing  of  an  appli- 
cation to  vary  the  original  order. 

This  was  an  application  for  the  discharge  of  an 
order  made  by  the  justices  of  the  Chester  Ward 
division  of  the  county  of  Durham,  on  the  1st 
Jan.  1883. 

William  George  Hetherington,  the  present 
applicant,  was,  on  that  date,  convicted  under 
24  &  25  Vict.  c.  100,  s.  43,  by  the  justices  of  the 
said  division,  of  an  ag^avated  assault  upon  his 
wife  Elizabeth  Hethermgton,  and  it  was  there- 
upon ordered,  under  sect.  4  of  the  Matrimonial 
Causes  Act  1878  (41  &  42  Vict.  c.  19),  that  the  said 
Elizabeth  Hetherington  should  no  longer  be 
bound  to  cohabit  with  her  husband;  that  she 
should  have  the  custody  of  the  children  of  the 
marriage,  and  that  her  husband  should  allow 
her  108.  a  week  for  the  maintenance  of  herself 
and  the  children. 

On  the  20th  Sept.  1886  the  respondent  was 
arrested  and  brought  before  the  magistrates  on  a 
warrant  for  payment  of  arrears  of  alimony,  and, 
in  cross-examination,  the  wife  on  that  occasion 
admitted  that  she  had  given  birth  to  a  child,  of 

(a)  Beported  byH.  Du&lby-Qkazsbbook,  Esq.,  BarrlAter-At-lAw. 


which  her  husband  was  not  and  could  not  be  the 
father,  she  not  having  cohabited  with  him  since 
the  date  of  the  separation  order  in  1883. 

After  these  admissions,  the  husband  took  out  a 
summons  to  vary  the  original  order,  and  this 
summons  was  hosird  at  Consett  Police-court  on 
the  9th  and  16th  Oct.  1886,  when  the  jnsticeB 
refused  to  admit  the  evidence  of  the  applicant,  as 
to  non-access,  or  the  admissions  made  at  the 
previous  hearing  by  the  wife,  on  the  ground  that 
neither  husband  nor  wife  was  competent  to  give 
evidence  tending  to  bastardise  a  child  bom  in 
wedlock. 

The  justices,  at  the  request  of  the  husband's 
solicitor,  stated  a  special  case  under  20  &  21 
Vict.  c.  43,  for  the  consideration  of  the  Que«i*8 
Bench  Division,  one  of  the  questions  raised  being 
as  to  the  admissibility  of  the  evidence  of  the 
husband  and  wife,  and  another  being  whether 
the  bench  before  whom  the  summons  was  heard 
had  jurisdiction,  one  of  the  members  not  being 
the  same  who  niade  the  original  order. 

The  husband  appealed  concurrently  to  this 
division,  under  41  a  42  Vict.  c.  19,  s.  4. 

That  appeal  was  heard  on  :;he  18th  Jan.,  and  on 
the  25th  Jan.  the  President  intimated  that  the 
main  question  beinc^  as  to  the  admissibility  of 
certain  evidence,  he  had  decided,  out  of  respect  to 
the  Queen's  Bench  Division,  not  to  proceed 
further  with  the  hearing  of  the  motion  until  the 
special  case  stated  to  that  division  had  been 
either  formally  abandoned  or  decided. 

Tn  accordance  with  that  intimation,  the  justices 
at  Consett  were  applied  to,  and  the  recognisances 
estreated,  and  as  tne  special  case  was  never  set 
down  for  hearing,  all  the  proceedings  in  the 
Queen's  Bench  Division  were  now  at  an  end. 

The  present  motion  on  behalf  of  the  husband 
was  made  under  sect.  4  of  the  Matrimonial 
Causes  Act  1878  (41  &  42  Vict.  c.  19),  the  proviso 
to  which  is  as  follows : 

Provided  always,  that  no  order  for  i>ayment  of  mon^ 
by  the  hiuband,  or  for  the  cnstody  of  children  br  th» 
wife,  shall  be  made  in  favour  of  a  wife  who  shall  be 

E roved  to  have  committed  adultery,  unless  such  adultery 
as  been  condoned ;  and  that  any  order  for  payment  of 
money  or  for  the  onatody  of  children  may  be  discharged 
by  the  court  or  magistrate  by  whom  such  order  was 
made,  upon  proof  <&t  the  wife  has,  since  the  making 
thereof,  been  guilty  of  adultery ;  and  provided  also,  that 
all  orders  made  under  this  section  shall  be  subject  to 
appeal  to  the  Probate  and  Admiralty  Division  of  the 
High  Court  of  Justice. 

Pritchard,  for  the  appellant. — ^This  is  a  motion 
that  the  first  order  be  discharged,  on  the  ground 
that  the  wife  has,  since  that  date,  been  guilty  of 
misconduct.  The  words  "  the  court "  mean  this 
court: 

EmpaHe  Sharps,  10  L.  T.  Bep.  N.  S.  458;  33 L.  J. 
152,  M.  C.  See  the  judgments  of  Cockbum,  C.J. 
and  Blaokbom,  J. 

The  Divorce  Act  (20  &  21  Vict.  c.  85),  s.  21,  gives 
jurisdiction  as  to  protection  orders.  The  difficolty 
which  Lord  Blackburn  pointed  out  was  remedied 
by  the  amending  Act  (27  &  28  Vict.  c.  44,  s.  1), 
which  says,  in  suostance,  that,  where  a  magistrate 
has  died,  any  person  may  apply  to  his  successor. 
That  section  seems  to  have  met  a  difficulty  which 
was  felt  in  construing  the  former  Act,  and  onr 
contention  is,  that  the  Matrimonial  Causes  Act 
1878  (41  &  42  Vict.  c.  19)  ought  to  be  considered 
in  a  similar  way,  and  that  the  words  "the 
court "  should  be  construed  to  mean  the  Divorce 
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Division  of  the  High  Court.  Sects.  2  and  3 
clearly  apply  to  it ;  and  it  is  sahmitted,  that  to 
read  sect.  4  differently  is  to  interrupt  the  con- 
tinuity of  the  Act.  Your  Lordship  pointed  out, 
on  Jan.  18,  that  where  a  magistrate  has  died, 
unless  his  successor  has  jurisdiction,  or  unless 
the  hushand  has  power  to  come  to  the  Divorce 
Court,  the  order  made  against  him  would  remain 
in  force  for  ever.  Our  former  appeal  was  a 
nuUitj.  Now,  as  to  the  other  point,  tnat,  having 
exercised  the  right  of  appeal  to  one  of  two  con- 
current oourti',  we  are  not  at  liberty  to  abandon 
that  appeal,  and  come  to  the  other  of  those  two 
courts: 

Reg,  T.  The  Justices  of  Middlesex,  9  Dowl.  163.    See 
especially  jndgment  of  Patteaon,  J.  at  pp.  !&&, 

Since  the  Judicature  Acts  all  the  courts  are  one, 
and  we  ought  not  to  be  precluded  from  coming 
here.  We  are  really  not  appealing,  but  coming 
to  ask  your  Lordship  to  hear  a  case,  having 
previously  gone  to  the  wrong  court.  The  pre- 
sumption of  access  does  not  arise  where  the 
husband  and  wife  are  living  apart  by  order  of  a 
court  of  competent  jurisdiction : 

Taylor  on  Evidenoe,  8th  edit.  817,  818  ; 
Bosooe's  Nisi  Prins,  p.  954. 

A  decree  of  judicial  separation  is  to  have  the 
effect  of  the  ancient  decree  a  mened  et  thoro : 

Parish   of  8t,  Qeorge  v.  Parish  of  8t  Margaret, 
Westminster,  1  Salk.  123. 

In  all  the  cases  in  Taylor,  the  suit  was  as  to  the 
legitimacy  of  children ;  here  it  is  not  so. 

Back. — One  question  raised  by  the  special  case 
was,  whether  or  not  the  magistrates  had  juris- 
diction to  make  an  order.  Now,  because  it  suits 
the  appellant's  argument  better,  all  that  is 
droppea.  [The  Pbesidbnt. — Is  it  not  in  my  power 
to  deal  with  it  on  the  former  motion?]  First, 
as  to  this  being  an  entirely  new  motion.  The 
present  application  is  by  way  of  appeal  in  1887 
rrom  an  order  made  by  the  ma^strates  at  Consett 
in  1883.  The  correctness  or  incorrectness  of  the 
application  depends  on  whether  the  words  "  the 
court "  in  the  Act  mean  this  court.  In  sect.  4 
the  words  are  "the  court  or  magistrate  before 
whom  he  {i.e.,  the  husband)  was  convicted."  As 
the  man  could  not  presumably  be  convicted  by 
this  court,  those  woros  cannot  apply  to  this  court. 
Since  the  last  hearing  a  case  has  been  decided 
by  the  Court  of  Appeal,  in  which  a  mandamus 
to  justices  was  refused,  the  applicant  having 
elected  to  pursue  his  remedy  by  appeal  to  quarter 
sessions : 

Beg.  Y.  Licensing  Justices  of  Newcastle-waon'Tyne, 
51  J.  P.  24A. 

H  it  is  held  to  be  open  to  the  appellant  to  go 
into  the  merits,  the  wife's  adultery  may  be  taken 
as  admitted.  It  is  submitted,  however,  that  the 
admissions  were  obtained  in  totally  different  pro- 
ceedings, and  that  they  are  not  evidence  in  this 
case: 

BeMage  v.  Bahhage  and  Manning,  L.  Bep.  2  P.  &  D. 
222. 

The  PRESIDENT. — ^I  regret  very  much  that  this 
litigation  has  reached  the  pitch  that  it  has,  and  I 
hope  that  the  opinion  I  am  about  to  express  upon 
the  main  point  of  the  case  vnll,  in  some  way  or 
other,  bring  the  controversy  to  an  end ;  the  point 
being,  whether  or  not  there  is  evidenoe  upon 
which  the  magistrates  might  have  acted  to  dis- 


charge the  original  order  of  1883.     It  appears 
that  an  order  was  then  made  equivalent  oy  the 
Act  of  Parliament  to  a  judicial  separation,  and  a 
judicial  separation  is  equivalent  to  the  ancient 
divorce  a  menad  et  thoro.     From  the  time  that 
the    decree  was    pronounced    the   parties   were 
forced  to  live  apart,  and  the  husband  was  bound 
not  to  molest  his  wife  in  any  way,  or  to  resume 
cohabitation.    From  that  moment  the  presump- 
tions which  exist  in  the  case  of  married  persons 
as    to   access    and    legitimacy  of   children    are 
reversed,  and  from  that  moment,  if  a  child  is 
born  more  than  nine  months  after  the  separation, 
unless  it  be  shown,  as  a  matter  of  fact,  that  the 
husband  and  wife  came  together  again,  it  is  pre- 
sumed that  such  child  is  illegitimate,  and  that 
appears  to  have   been  lost  sight  of  altogether 
when  this  matter  was  before  the  magistrates.    If 
it  had  not  been  lost  sight  of,  it  probably  would 
have  led  them  to  a  different  decision.    That  point 
has  been  settled  long  ago  in   law  by  the  case 
referred  to  in   Salkeld  {Pariah  of  St.  Qeorge  v. 
Pariah  of  8t.  Marga/ret,  1  Salk.  123).    The  woman 
seems  to  have  made    certain    statements   with 
regard  to  the  birth  of    her  child :    that  it  was 
bom  eight  weeks  before  the  matter  came  on  for 
hearing  in  1886.    Now,  upon  that  point,  I  think 
it  does,  by  implication,  lead  to  an  inference — a 
conclusive  inference — of  the  illegitimacy  of  the 
child.    A  woman,  though  she  be  a  married  woman, 
may  prove  that  a  child  was  born  at  a  particular 
time,  and  it  must  depend  on  other  circumstances 
whether  the  child  was  legitimate  or  not.    Now  it 
was  proved  that  the  child  was  bom  eight  weeks 
before  the  hearing  in  1886,  and  there  was  a  legal 
presumption  that  any  child  born  after  1883  was 
illegitimate.    The  magistrates  seem,  however,  to 
have  been  led  to  thimc  that  this  was  an  issue  of 
bastardy,  but   it  was  not ;   it  was  an  issue  of 
adultery.    Now  let  us  see  what  we  can  make  of 
the  proceedings  that  have  been  taken.    In  the 
first  place,  an  application  was  made  to  the  magis- 
trates to  discharge  the  order  which  had  been  made 
in  1883.      That  application  was  made  to  other 
magistrates,  because  one  of  the  magistrates  who 
had  made  the  original  order  was  dead.    They  then 
stated  a  case,  one  of  the  questions  therein  raised 
being,  whether  or  not  one  of  the  magistrates  who 
made  the  order  of  1883  being  dead,  they  had  power 
to  hear  the  application  to  discharge  that  order.  As 
a  result  of  toe  hearing  they  refused  to  discharge 
that  order,  and  an  application  was  then  made  to 
me  by  way  of  appeal  under  sect.  4  of  41  &  42 
Vict.  c.   19.     I  said  I  did   not    doubt — ^and  I 
*  adhere  to  that  opinion — that  I  have  the  power 
to  hear  an  appeal  from  such  an  order  as  was 
then    the   subject   of    consideration    before  the 
magistrates;  and  I  may  say  at  once  that  I  am 
of  opinion  that  I  had  jurisdiction,  by  way  of 
appeal,  from  their  refusal  to  make  an  order,  and 
that  that  refusal  to  make  an  order  is  itself  an 
order.    But,  as  a  matter  of  discretion,  I  did  not 
think    it  right  that,    while    an    appeal  was  in 
course  of  proceedinp^  towards  a  hearing  in  the 
Queen's  Bench  Division,  I  should  exercise  the 
appellate  jurisdiction  which  I  conceived  I  had, 
and  therefore  I    let  the  case,   which  was    un- 
doubtedly by  way  of    appeal,  stand  over  (see 
51  J.  P.  119)  in  order  that  the  special  case  should 
be  disposed  of  in  one  way  or  another.    I  certainly 
hoped  that  I  should  hear  nothing  more  of  the 
matter.    Now  it  comes  back  to  me  in  the  form 
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of   a  substantive  application  to    discharge  the 
order  made  in  1883,  upon  the  ground  that,  oy  the 
4th  section  of  the  Act,  I  have  power  to  discharge 
the  original  order  upon  fresh  evidence  brought 
before  me.      I  have  listened  to    the  argument 
addressed  to  me  b^  Mr.  Fritchard,  and  I  have 
come  to  the  conclusion  that  I  have  not  that  power. 
Undoubtedly  the  word  "  court "  is  used  in  some 
sections  of  this  Act  as  applying  plainly  to  the 
Divorce  Division,  and  this  is  sufficiently  obvious 
with  regard  to  the  2nd  section,  where  the  Queen's 
Proctor   is   spoken  of.     In  sect.  3,  which  en- 
larges   the   power    as   to    variation    of    settle- 
ments possessed  by  the  Divorce  Court,  under 
22    &    23  Vict.  c.   61,  s.  5,    it  is  also  plainly 
this  court  that  is  meant.     Now  we  come  to  a 
totally  different  enactment,  and  different  in  its 
character :  and  there,  where  the  word  "  court " 
occurs  in  sect.  4,  I  am  of  opinion  that  that  must 
mean  "  the  court  or  magistrate  before  whom  he 
was  convicted,"  and  by  whom  it  was  ordered 
**  that  the  husband  shall  pay  to  the  wife  such 
weekly  sum  as  the  court  or   mi^strate    shall 
consider  within  his  means."     It  is  conceivable 
that  the  Lcjp^islature  meant   by  this  first  sub- 
section to  refer  to  this  court,  in  speaking  of  what 
is  to  be  done  with  reference  to  the  husband's 
means     That  is  something  which  is  to  be  dealt 
with  by  the  magistrate,  and  it  would  be  a  most 
unnatural  proposition  to  say  that,  in  directing 
the  magistrate  to  consider  the  husband's  means, 
it  meant,  at  the  same  time,  this  court  also.    The 
whole    collocation    points    to    the    Legislature 
meaning  some  court  other  than  this  court.    I 
•do  not  quite  know  what  court  the  Legislature 
meant ;  perhaps  it  is  the  quarter  sessions.    Then 
I  think  further  light  is  thrown  upon  that  by  the 
language  of    the    proviso    to  the   4th    section, 
which  says  that  no  order  for  the  payment  of 
money  shall  be  made  in  favour  of  a  wife  proved 
to  have  committed  adultery,  and  that  any  order 
for  payment  of   money  or  custody  of  children 
may  be  discharged  "  by  the  court  or  magistrate 
by  whom  euch  order  was  made."    I  think  that  is 
all  governed  by  the  words  "  by  whom ;"  and  I  say 
that  the  last  concluding  words  of  the  proviso  tend 
considerably  to  strecgthen  that  view,  for  it  goes 
on  to  say,  "  Provided  also,  that  all  orders  made 
under  this  section  shall  be  subject  to  appeal  to 
the  Probate  and  Admiralty  Division  of  tne  High 
Court  of   Justice."     I  think,  therefore,  that  I 
have  not  the  power  to  discharge  the  order,  that 
that  can  only  oe  done  by  the  court  or  magistrate 
by  whom  the  order  was  made,  but  that  when  that 
has  been  done,  there  is  then  an  appeal  to  this 
division,  if    the  court   or  magistrate  make  an 
improper  order,  or  refuse  to  make  any  order. 
The  result  is  that  this  application  must  be  refused. 

Bach  asked  that  it  should  be  dismissed  with 
costs. 

The  Presidknt. — I  am  afraid  that  it  must  be 
so.  The  applicant  must  pay  the  costs  in  this 
court. 

Solicitors  for  the  appellant,  Fritchard  and 
Sons,  agents  for  T.  W.  Welford,  Oonsett. 

Solicitors  for  the  respondent,  T.  Cra/y,  agent 
for  Bix  and  Warlow,  Newcastle-upon-Tyne. 


C&OWV  CA8B8  BESSBVED. 


Saturday,  Bee,  10. 1887. 

(Before  Lord  Goleeidgs,  C.J.,  Pollock,  B., 
Manisty,  Hawkins,  and  Smith,  JJ.) 

Reg.  V,  Bbckley  and  others,  (a) 

Criminal  law — Jurisdiction  of  jusHces—^ustices  o/ 
one  petty  sessional  division  trying  offence  com- 
mUted  in  another  division  of  same  couniy-^ 
9  Geo.  4,  c.  43,  s,  6. 

The  Jurisdiction  of  justices  to  hear  charges  of 
indictable  offences  committed  wUhin  the  cotaihf 
for  which  they  are  appointed,  and  to  commit  UU 
offenders  for  trial,  ts  not  restricted  by  9  Geo.  4, 
c.  43,  8,  6,  to  offences  committed  within  or  near  to 
the  petty  sessional  division  in  and  for  u^ieh  iWik 
justices  of  the  peace  usually  act. 

Case  stated  by  the  chairman  of  the  Quarter 
Sessions  for  the  county  of  Cambridge  as  follows : 

At  a  general  court  of  quarter  sessions  of  the 
peace,  held  by  adjournment  before  me  and  other 
justices  of  the  peace  for  the  county,  on  Friday, 
the  21st  Oct.  1887,  John  Beckley,  John  Norton, 
William  Munns,  and  William  Smith  were  tried 
and  convicted  upon  an  indictment  charging  them 
with  conspiracy. 

When  the  defendants  were  called  upon  to  plead 
it  was  objected  by  counsel  for  certain  of  the  defen- 
dants that  the  indictment  ought  to  be  quashed,  as 
the  pro^dsionfl  of  the  Vexatious  Indictments  Acfc 
(22  &  23  Vict.  c.  17),  s.  1,  which,  it  was  conceded, 
applied  to  the  offence  oharged  in  the  indictment, 
had  not  been  complied  with. 

The  offence  with  which  the  defendant^  were 
charged  wieis  committed  at  Swaffham  Prior,  in  the 
county  of  Cambridge,  a  place  within  the  Pettj 
Sessional  Division  of  Bottisham,  in  the  sm 
county. 

The  defendants  were  arrested  at  various  places 

not  within  the  county  upon  a  warrant,  a  copy  of 

which  is  here  set  out : 

To  the  oonstablea  of  the  Cambridgeshire  oonstabduT; 
and  to  all  other  peaoA  officers  in  the  said  ooimtf  d 
CambridjB^. — Connt^  of  Cambridge,  to  wit.^Wha«aa 
information  was  this  dav  awom  before  me,  one  of  Har 
Majesty's  jnatices  of  tne  peace  in  and  for  the^  sud 
oonnty.  on  the  oath  of  James  Harvey,  of  the  parish  of 
Feltwell  Downham,  in  the  connt^  of  Norfolk,  for  that 
George  Beckley,  dUas  Fatty^  of  Fenstanton,  in  the 
conn%^  of  Hnntington,  Wilham  Smith,  of  Bedford. 
John  Norton,  aUcLs  Soney,  and  William  Mnnns,  of 
Fenstanton,  in  the  connty  of  Hnntington,  did,  at  the 
parish  of  Swaffham  Prior,  in  the  connty  of  Cambridre, 
on  the  16th  day  of  May  1887,  unlawfully  and  wickedly, 
falsely,  and  maJioionsly  conspire,  combine,  confederate, 
and  agree  together  to  cheat  and  defrand,  and  did  tfaea 
and  thereby  cheat  and  defraud  the  said  James  Harrcy 
of  certain  horses,  to  wit,  two  fillies  of  the  value  of  ¥L 
of  the  property  of  the  said  James  Harvey.  These  an 
therefore  to  command  you.  the  said  constabiea  d 
Cambridgeshire  to  apprenena  the  said  Qeorge  Beekkir, 
alias  Fatty,  William  Smith,  John  Norton,  alias  SoocT* 
and  William  Munns,  and  them  bring  before  me,  or  saeh 
other  of  Her  Majesty's  justices  of  the  peace  for  ^ 
county  of  Cambridge  as  shall  be  present  at  the  polioe 
station,  Bottisham,  to  answer  the  said  infoimatioii,  and 
be  furuier  dealt  with  according  to  law.  Given  mdff 
my  hand  and  seal  this  18th  day  of  Bfiay,  in  the  year  ct 
our  Lord  one  thousand  eight  hundred  ana  eighty-aevc% 
at  Cambridge,  in  the  county  aforesaid. 

Elliott  Sioth  (l.8.) 

The  justice  who  signed  this  warrant  resided 
and  usually  acted  within  the  Petty  Sessional 
Division  of  Cambridge,  in  the  said  county. 

*     (a)  Beported  by  B.  CUNHiKeHAM  Olsn,  Eaq.,  \ 
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Cb.  Ca3.  BB8.] 


Beg.  V,  Becklet  and  othebs. 


[Cb.  Cas.  Bes. 


The  defendants  were  on  the  6th  July  remanded 
by  a  justice  of  the  peace  for  the  conntv  residing 
within,  and  nsnally  acting  for  the  said  Cambrid^ 
division  of  that  county,  and  ordered  by  his 
warrant  to  be  brought  up  on  the  9th  July,  at  the 
Shire  Hall,  Chesterton,  tne  place  for  holding  the 
petty  sessions  for  the  division  of  Cambridge, 
within  the  said  county,  and  on  the  said  9th  July 
the  case  was  partly  gone  into,  and  they  were 
further  remanded  until  the  16th  July,  to  tne  same 
pettv  sessional  division.  On  the  16th  July, 
mrther  evidence  was  given  on  behalf  of  the  pro« 
seciition  at  the  petty  sessions,  held  at  Chesterton 
'  aforesaid,  when  it  was  for  the  first  time  objected 
on  behalf  of  the  defendants  that  the  justices 
sitting  at  Chesterton  had  no  jurisdiction  to  hear 
and  determine  a  case  arising  within  another  petty 
sessional  division,  viz.,  at  Bottisham,  and  that  the 

i'ustices  were  bound  to  remand  the  case  for 
learing  at  Bottisham,  according  to  the  terms  of 
the  warrant.  The  justices  overruled  the  objec- 
tion, and  sitting  within  the  Petty  Sessional 
Division  of  Cambridge,  holden  at  Chesterton, 
heard  and  determined  the  case,  and  committed 
the  defendants  for  trial.  Of  the  justices  who  so 
heard  and  determined  the  case,  one  only  was  a 
justice  who  resided  within  and  occasionally  acted 
within  the  Bottisham  Petty  Sessional  Division. 

It  was  contended  on  the  part  of  the  defendants 
that  by  virtue  of  9  Geo.  4,  c.  43,  s.  6,  it  was  not 
competent  for  the  justices  sitting  at  the  Cam- 
bridge Petty  Sessional  Division  at  Chesterton,  to 
bear  or  determine,  or  to  send  for  trial,  a  case 
arising  within  another  petty  sessional  division  of 
the  county,  and  that  the  justice  in  remanding  the 
defendants  on  the  6th  July  to  the  Cambridge 
Division  was  acting  without  jurisdiction,  and 
that  for  these  reasons  the  provisions  of  the 
Vexatious  Indictmerts  Act  hacl  not  been  complied 
with ;  consequently  that  the  indictment  ougat  to 
be  quashed. 

The  learned  chairman  overruled  the  objection, 
and  refused  to  auash  the  indictment ;  but  stated 
the  above  facts  for  the  opinion  of  the  court,  and 
asked  whether  he  was  right  in  law  in  so  holding. 

J.  W,  Cooper  on  behalf  of  the  prisoner. — ^Under 
9  Geo.  4,  c.  48,  s.  6.  all  matters  and  things  which 
arise  within  a  pett^  sessional  division  must  be 
determined  bv  the  justices  acting  in  and  for  that 
division ;  and,  therefore,  these  prisoners  having 
been  apprehended  out  of  the  county  of  Cambridge- 
shire should  have  been  remanded  to  the  petty 
sessional  division  in  which  the  offence  was  com- 
mitted. This  contention  is  supported  by  the  pro- 
visions of  11  &  12  Vict.  c.  42,  ss.  11  and  12,  the 
first  of  which  provides  for  the  backing  of  a 
warrant  where  the  offender  is  not  to  be  found 
within  the  jurisdiction  of  the  justices  by  whom 
the  warrant  was  issued,  and  requires  the  offender 
to  be  taken  when  apprehended  before  the  justice 
who  issued  the  warrant,  or  before  some  other 
JQstices  of  the  place  where  the  offence  appears  to 
have  been  committed,  provided  that  the  justices 
by  whom  the  warrant  is  backed  may  take  the 
examinations  of  witnesses,  and  proceed  in  manner 
thereinafter  directed  with  respect  to  persons 
diarged  with  an  offence  alleged  to  have  been  com- 
mitted in  another  county.  That  is  to  say,  order 
onder  sect.  22  that  the  offender  be  taken  before 
some  justices  of  the  peace  in  and  for  the  plaoe 
where  and  near  unto  tne  place  where  the  offence 
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is  alleged  to  have  been  committed.  Here  the 
warrant  commanded  the  constable  to  apprehend 
the  prisoners  and  take  them  before  the  justices 
at  Bottisham,  therefore  it  was  the  duty  of  the 
justices  before  whom  they  were  brought  to  have 
remanded  the  prisoners  to  the  place  near  to  which 
the  offence  was  committed,  that  is  to  say,  the 
Petty  Sessional  Division  of  Bottisham,  otherwise 
the  greatest  inconvenience  might  be  caused  to 
witnesses.  [Pollock,  B. — ^Is  not  that  a  matter  of 
discretion  for  the  justices  P  Suppose  there  was 
a  division  much  nearer  to  the  spot  than  Bottis- 
ham, which  would  sit  sooner,  would  it  not  be 
much  more  convenient  to  remand  to  that 
division?]  In  this  particular  instance  the 
warrant  required  them  to  be  brought  to  Bottis- 
ham. [Pollock,  B.— 'As  I  understand  it  that  does 
not  matter,  for  when  the  justices  have  the  prisoners 
before  them  any  defect  in  their  arrest  would 
not  render  the  proceedings  before  the  justices 
irresnilar.]  Although  a  justice  of  the  peace  has 
jurisdiction  over  the  whole  county,  I  submit  that 
that  jurisdiction  must  be  exercised  at  the  petty 
sessions  for  the  division  in  which  the  offence  was 
committed ;  and,  therefore,  this  being  a  matter 
or  thiuff  which  has  arisen  within  the  Petty 
Sessional  Division  of  Bottisham,  it  is  a  matter 
or  thing  which  must  have  been  heard  and  deter- 
mined at  Bottisham. 

Ko  one  appeared  in  support  of  the  conviction. 

Lord  CoLB&n)6£,  C.J. — I  am  of  opinion  that  in 
this  case  the  conviction  was  right  and  should  be 
affirmed.  The  objection  taken  to  it  is  that  inas- 
much as  the  offence  was  committed  in  a  petty 
sessional  division  of  Cambridgeshire,  before  the 
Vexations  Indictments  Act  could  be  applied  to 
the  case,  the  person  giving  his  sanction  must 
have  been  a  person  habitually  exercising  the  juris- 
diction of  a  justice  of  the  peace  within  the  par- 
ticular petty  sessional  division  in  which  the 
offence  was  committed.  And  for  the  purpose  of 
supporting  this  objection  analogies  have  been 
attempted  to  be  drawn  from  the  provisions  of  an 
Act  of  Parliament  dealing  witn  cases  where 
offences  have  taken  place  in  one  county  and  the 
committal  has  taken  place  in  another  county. 
This  is  a  case  where  an  offence  has  been  com- 
mitted within  the  county  of  Cambridge.  Now, 
over  everythinc:  that  takes  place  within  the 
county  of  Cambridge  the  justices  who  heard 
this  case  had  clearly  jurisdiction,  and  it  matters 
not  that  an  offence  takes  place  within  one 
petty  sessional  division  of  the  countv,  if  it  is 
not  an  offence  which  by  law  is  to  be  decided  by 
the  justices  acting  habitually  within  that  petty 
sessional  division.  There  is  no  such  law  as 
requires  the  offence  in  this  case  to  be  decided  by 
the  justices  of  the  division  in  which  it  was  com- 
mitted. The  case  was  brought  before  two  magis- 
trates of  the  county  of  Cambridge,  who  had  juris- 
diction over  the  offence,  and  their  sanction  was 
ffiven.  There  is  nothmg  throughout  any  of  the 
Acts  which  have  been  cited  to  limit  the  jurisdic- 
tion of  the  justices  in  any  way.  This  is  the  first 
occasion  on  which,  during  a  long  series  of  years, 
this  point  has  been  taken.  But  I  am  glad  that  it 
has  been  taken,  in  order  that  it  may  be  laid  at 
rest  by  the  unanimous  decision  of  this  court.  I 
am  of  opinion  that  there  is  nothing  in  the  objec- 
tion, ana  that  the  indictment  was  properly  tried, 
and  the  convictions  must  therefore  be  affirmed. 
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Ce.  Cas.  Res.] 


Beg.  17.  Bakdell. 


[Cb.  Gas.  Bb. 


Pollock,  B. — I  woald  only  add  that  the  objec- 
tion taken  seems  to  me  to  suppose  that  the 
statute  9  Qeo.  4,  c.  48,  was  intended  to  curtail  or 
limit  in  some  way  the  powers  of  justices  which 
run  throughout  the  county.  Now,  that  Act  by 
the  preamble  makes  the  6th  section  perfectly 
clear  because  it  be^ns,  "Whereas,  by  divers 
Acts  now  in  force  it  is  enacted  that  certain 
matters  and  things,  in  the  same  respectively  men- 
tioned, shall  be  transacted  and  determined  within 
the  divisions  or  limits  within  which  the  same  shall 
arise,"  and  it  then  recites  that,  "whereas  the 
boundaries  of  such  divisions  or  limits  are  in  some 
instances  uncertain,  and  in  many  have  become 
inconvenient  to  the  inhabitants  within  the  same, 
from  the  change  or  increase  of  trade  or  popula- 
tion, or  from  other  causes  ;  'and  whereas  doubts 
have  arisen  as  to  the  authority  by  which  such 
divisions  or  limits  mav  from  time  to  time  be  con- 
stituted, defined,  or  altered ;  and  it  is  expedient 
that  such  doubts  should  be  removed,  and  due  pro- 
vision made  for  the  constituting,  defining,  and 
regulating  from  time  to  time  such  divisions  or 
limits."  The  Legislature  therefore  make  sure 
bv  sect.  6  that  all  matters  which,  according  to 
that  preamble,  must  be  transacted  and  deter- 
mined within  a  particular  division  of  a  county, 
shall  be  transacted  and  determined  in  the  newly 
established  divisions  at  the  time  of  the  passing  of 
the  Act.  It  is  quite  clear  that  the  law  is  very 
jealous  not  to  cut  down  the  jurisdiction  of  magis- 
trates unless  there  are  express  words  which  cut 
down  that  jurisdiction.  There  are  no  such  words 
in  any  of  the  statutes,  limiting  their  jurisdiction 
in  the  manner  suggested,  and  it  theref oi  e  seems 
tiO  me  that  there  is  nothing  in  this  objection. 

Manisty,  J. — ^I  am  of  the  same  opinion.  It 
seems  to  me  to  have  been  thought  that  the 
statute  11  &  12  Vict.  c.  42,  has  something  to  do 
with  this  case.  That  statute  has  nothing  to  do 
with  it,  and  there  is  no  analogy  between  the  cases 
there  dealt  with  and  the  present  case.  That 
statute  was  passed  to  deal  with  an  offence  com- 
mitted in  one  county  and  to  enable  the  prisoner 
to  be  brought  before  the  justices  in  another 
county ;  and  it  is  clear  that,  under  that  statute, 
if  the  justices  are  satisfied  that  an  offence  has 
been  committed  in  another  county,  they  may 
commit  the  prisoner  then  and  there  to  that  other 
county;  but  if  they  are  not  satisfied  that  an 
offence  has  been  oonmiitted  they  may  order  the 
prisoner  to  be  brought  before  the  justices  of  the 
county  in  which  the  offence  was  committed.  There 
is  no  statute  which  provides  for  the  particular 
case  of  an  offence  bemg  committed  in  one  petty 
sessional  division,  and  the  offender  being  brought 
before  justices  having  jurisdiction  over  that 
offence,  but  habitually  sitting  in  another  petty 
sessional  division. 

Hawkins,  J. — Dr.  Cooper  has  failed  to  raise  in 
my  mind  a  shadow  of  doubt  as  to  the  jurisdiction 
of  these  justices,  and  I  am  therefore  of  opinion 
that  the  convictions  should  be  affirmed. 

Smith,  J. — I  agree,  and  have  nothing  to  add. 

Oonmdions  affirmed. 

Solicitors  for  the  prisoner,  EUiaonaiDd  Bv/rrowUf 
Cambridge. 


Saturday,  Dee.  10, 1887. 

(Before    Lord    CoiiEbidge»    C.J.,    Pollock,  B., 
Makistt,  Hawkins,  and  Smith,  JJ.) 

BBe.  V,  Bandbll.  (a) 

Criminal  law — False  pretences — Word  comp^Hon 
-^Advertisement  containing  faise  sieUement  o/ 
fact. 

The  foUovoing  advertisement  was  inserted  &y  (hs 
prisoner  in  a  newspaper,  viz.:  ** Bamardo.^ 
21.,  IL,  10s,,  for  most  words  from  Ba/mardo.  No 
single  JMers  to  he  used.  All  others  in  ftMey 
hlack  type  from  NuttaU's  1886  Diet.  Proeeedi 
to  go  to  Dr.  Bamardo^s  Home  for  Desiihde 
Ohudren.  Alphabetical  Usts,  with  Is.  3d.,  to 
Bev.  A.  Brient,  Holt,  Trowbridge,  Wilis,  &| 
March  bth.    BestOtSth.'' 

No  such  person  as  the  Bev.  A.  Brient  existed  at  G^ 
address  given,  and  sums  of  money  which  eeriaift 
persons  were  induced  to  send  in  the  hdUf  ihai  a 
oond  fide  competition  was  indicated  &y  (hs 
advertisement,  were  received  and  appropriaied  hif 
the  prisoner. 

Held,  thut  the  advertisement  locur  capable  of  (hi 
construction  put  upon  it  in  the  indictment;  iktU 
it  was  intended  to  convey  the  imfreseion  that 
there  was  a  person  named  A.  Bnent  living  at 
HoU,  Trowbridge,  in  the  county  of  TTilfe,  wk 
was  a  minister  of  religion,  and  thai  he  had  tiwfi- 
tvled  a  bond  fide  competition,  and  had  mads 
arrangements  to  present  prizes  to  the  sueeessfid 
competitors,  and  to  give  the  proceeds  derived  from 
the  entrance  fees  of  competitors,  after  deduiBUng 
the  prizes,  to  a  charitable  institution  ;  and  ikei 
it  was  a  question  for  the  jury  whether  the  persont 
who  had  sent  the  moneys,  with  the  obtatning 
which  the  prisoner  was  charged,  had  seni  tkem 
acting  under  that  impression. 

The  prisoner  was  tried  at  the  Easter  Quarter 
Sessions  for  the  county  of  Wilts,  on  tne  6th 
April  1887,  on  a  charge  of  obtaining  money  by 
false  pretences. 

The  evidence  showed  that  the  prisoner  was  a 
stationer  at  Bradford-on-Avon,  and  that  he  in- 
serted an  advertisement  in  the  Standard  news- 
paper of  the  26th  Feb.  1887,  in  the  foDowiag 
terms : 

Bamardo.— 21.,  11.,  10s.  for  most  words  from  Bamaida 
No  aingle  letters  to  be  nsed.  All  others  in  heavy  bkek 
^e  from  Nattall's  1886  Diet.  Prooeeds  to  so  to  Dr. 
Biuiiardo's  Home  for  Destitute  ChildreiL.  Alphabetioil 
lists,  with  Is.  8d.,  to  Bev.  A.  Brient,  Holt,  Trowbziage. 
Wilts,  by  Maroh  5th.    BesnltSth. 

Three  witnesses  for  the  prosecution,  named 
Matthews,  Taylor,  and  Cook,  stated  that,  haviitf 
read  this  advertisement,  they  each  made  lists  ot 
words  and  sent  them,  with  nfteen  pence,  either 
in  stamps  or  postal  orders,  by  post  to  the  addresB 
mentioned.  They  said  they  were  induced  to  do 
so  not  only  because  prizes  were  offered  wfaidi 
thej  had  a  chance  of  obtaining,  but  beoause  thex 
believed  in  the  existence  of  the  Bev.  A.  Brienti 
and  that  he  had  instituted  the  competition,  aod 
would  pay  the  prizes. 

It  was  proved  by  the  prosecution  that  letters 
addressed  to  the  **  Bev.  A  Brient "  began  to 
arrive  at  the  Holt  Post-office  on  the  28th  Feb., 
and  continued  to  do  so  for  a  week  after  that  datob 
between  sixt^  or  seventv  letters  in  all  having  besn 
received.    1^  person  of  the  name  could  be  louBd 

(a)  Beported  by  H.  OvttmsQJUM  Qua,  Eki  ,  Bftrrialeraft-lAv. 
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at  Holt,  and  so  the  letters  were  detained  at  the 
poBt-office. 

On  the  1st  March  1887  the  prisoner  called  at 
the  Holt  Post-office,  and  asked  if  there  were  any 
letters  addressed  to  the  "  Bev.  A.  Brient/*  and 
on  hearing  there  were,  he  said  they  belonged  to  a 
person  at  iBradford,  who  had  aathorised  him  to 
reoeiye  them.  The  letters  which  had  then  arrived 
were  given  to  the  prisoner,  and  by  his  directions 
those  that  came  afterwards  were  given  to  his 
errand  boy. 

It  was  further  proved  that  on  the  10th  March 
1887  the  prisoner  paid  to  a  witness  named 
William  Henry  Sims  the  sum  of  il,  1$.  6d,  in 
seventeen  postal  orders  of  one  shilling  each,  each 
with  three  postage-stamps  attached,  in  part  dis- 
charge of  a  judgment  debt  of  31,  10«.,  for  which 
he  had  been  threatened  with  a  judgment  sum- 
mons in  the  Gounty  Gourt,  and  on  the  same  day 
he  paid  to  a  witness  named  John  Edward  Jen- 
nings the  sum  of  ten  shillings — five  shillings  in 
stamps  and  five  shillings  in  similar  postal  orders, 
and  when  arrested  on  the  16th  March  there  were 
found  in  his  possession  IZ.  lbs.  8(2.  in  postal  orders, 
stamps,  and  cash,  all  of  which  the  prisoner 
admitted  to  be  part  of  the  proceeds  of  the  com- 
petition, and  also  a  large  number  of  lists  of 
names  sent  in  by  the  competitors,  including  those 
sent  by  the  witnesses  for  the  prosecution.  No 
result  of  the  competition  was  published  on  the 
8th  March,  or  at  all,  neither  had  the  witnesses 
received  their  money  back.  It  was  shown  that 
no  such  person  as  the  Bev.  A.  Brient  was  known 
at  Holt,  and  the  prisoner  when  interrogated  as 
to  his  identity  and  whereabouts  stated  that  he 
lived  at  an  adoress  in  Bath,  but  on  inquiry  there 
no  such  person  could  be  found. 

No  witnesses  were  called  for  the  prisoner,  but 
at  the  close  of  the  case  for  the  prosecution  the 
prisoner's  counsel  objected  that  there  was  no  case 
to  go  to  the  jury,  on  the  ground  that  no  false 
pretence  of  any  existing  fact  had  been  proved,  but 
merely  a  future  prombe  to  pay  a  certain  sum  in 
the  event  of  a  competitor  being  successful. 

The  learned  chairman  overruled  these  objec- 
tions, and  in  summing  up  directed  the  jury,  in  the 
terms  of  Beg  v.  Cooper  (36  L.  T.  Bep.  N.  S.  671 ; 
2  Q.  B.  Div.  510),  that  it  was  a  cjuestion  for  them  to 
decide  whether  the  prisoner  intended  the  prose- 
cutors to  put  such  a  construction  upon  the 
advertisement  as  supported  the  false  pretences 
charged  in  the  indictment,  and  that  if  they 
thought  that  the  prisoner  intended  persons  who 
read  the  advertisement  to  put  upon  it  the  con- 
struction that  there  was  such  a  person  as  the 
Bev.  A  Brient,  who  was  a  minister  of  religion, 
living  at  Holt,  and  that  he  had  instituted  B,oo7id 
fide  word  competition,  the  proceeds  of  which 
were  to  be  given  to  Dr.  Bamardo's  home,  and 
that  such  statements  were  false  and  inade  with 
intent  to  defraud ;  that  there  were  sufficient  false 
pretences  of  existing  facts  to  support  the  indict- 
ment; if  the  jurr  considered  that  the  prosecutors 
had  parted  with  their  money  upon  the.  faith  of 
these  representations. 

The  jury  found  the  prisoner  guilty,  and  the 
foregoing  case  was  stated  for  the  opinion  of  the 
court  upon  the  question : — ^Whether  on  the  above 
tacts  the  prisoner  was  properly  convicted  upon 
the  indictment,  (a) 

(a)  The  false  pretence  alleged  in  eaoh  of  the  ooants  of 
the  indiotment  was :  "  That  there  was  a  person  named 


No  one  appeared  in  support  of  or  against  the 
conviction. 

Lord  GoLE&iDGE,  G.J.-^In  this  case  I  am  of 
opinion  that  the  conviction  should 'be  affirmed. 
The  false  pretence  which  was  made  was  a  pre- 
tence of  an  existing  fact  by  which  it  was  clearly 
intended  to  be  conveyed  that  there  was  such  a 
person  as  the  reverend  gentleman  whose  name 
was  mentioned  in  the  advertisement,  and  that 
such  gentleman  had  instituted  a  word  competi- 
tion the  proceeds  of  which  were  to  be  given 
towards  the  charity  known  as  Dr.  Bamardo's 
Home  for  Lost  Ghildren.  All  of  which  was  a 
pure  invention  by  means  of  which  the  prisoner 
got  letters  containing  monev.  He  got  them  by  a 
pretence  which  he  knew  to  be  false,  and  it  is  well 
established  by  the  cases  that  where  a  person  puts 
forth  a  false  pretence  and  receives  mone^  by 
means  of  such  pretence  he  is  guilty  of  obtaining 
such  money  by  false  pretences.  In  1877  this 
court  in  Bsg.  v.  Cooper  (36  L.  T.  Bep.  N.  S.  671 ; 
2  Q.  B.  Div.  510),  a  case  which  is  nearly  on  all 
fours  with  the  present  case,  held  that  where 
words  are  used  which  are  fairly  and  reasonably 
capable  of  a  construction  supporting  the  pre- 
tences charged  it  is  a  question  for  the  jury 
whether  the  writer  intenaed  the  prosecutor  to 

fut  that  construction  upon  them ;  and  therefore 
am  of  opinion  that,  as  here  the  advertisement 
was  capable  of  the  construction  put  upon  it,  the 
prisoner  was  rightly  convicted. 

Pollock,  B. — I  quite  a^ee,  and  will  only  call 
attention  to  what  was  said  by  my  brother  Lush 
in  the  case  of  Beg,  v.  Cooper,  namely :  "  The  pre- 
tence, in  order  to  justify  a  conviction,  must  be  of 
existing  facts.  It  may  be  made  either  by  words 
or  by  acts.  It  is  sufficient  if  it  can  be  reasonably 
and  naturally  inferred  from  the  words,  or  from 
the  acts,  in  order  to  raise  a  question  for  the  deci- 
sion of  the  jury.*'  In  the  present  case  the  chair- 
man of  the  quarter  sessions  seems  to  have  had 
that  case  before  him,  and  he  so  left  it  to  the  jury, 
or  at  any  rate  he  left  it  with  that  sort  of  direc- 
tion to  the  jury.  ■ 

Maitistt,  J. — I  am  of  the  same  opinion. 

Hawkins,  J. — ^I  am  of  the  same  opinion.  It  is 
quite  dear  that  the  words  in  the  advertisement 
are  capable  of  conveying  the  construction  put 
upon  them  by  the  prosecutor ;  and  it  was,  there- 
fore, a  question  for  the  jury  to  say  whether  they 
were  calculated  to  convey  such  an  impression  as 
the  witnesses  say  was  conveyed  to  their  minds. 
I  am  therefore  of  opinion  that  the  conviction 
must  be  affirmed. 

Smith,  J. — I  am  of  the  same  opinion. 

Conviction  affi/rmed, 

A.  Brient  living  at  Holt,  Trowbridfl^e,  in  the  oonnty  of 
Wilts,  who  was  a  minister  of  religion,  and  that  the  said 
A.  Bnent  had  instituted  a  bond  Me  competition  for  the 
prodnotion  of  the  greatest  nnmoer  of  words  from  the 
letters  composing  the  name  '  Bamardo,'  and  that  the 
said  A.  Brient  had  made  arrangements  to  present  prizes 
to  the  snooessfal  competitors  of  the  respective  valae  of 
two  ponnds,  one  pound,  and  ton  shillings,  and  had 
further  arranged  to  gfive  the  proceeds  derived  from  the 
entrance  fees  of  competitors,  ,after  deducting  the  said 
prises,  to  a  charitable  institution  known  as  Dr. 
Bamardo's  Home  for  destituto  children." 


■  I 
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Saturday,  Dec.  10, 1887. 

(Before   Lord   Coleridge,   C.J.,  Pollock,  B., 
Manistt,  Hawkins,  and  Smith,  JJ.) 

Beg.  v.  Buckmaster.  (a) 

Criminal  law — Larceny — Taking  invito  domino-^ 
Bet  toUh  loelaher — Property  in  money  deposited 
— Larceny  by  trick. 

Where  money  is  deposited  by  a  person  wpon  making 
a  bet  with  OMotKer,  and  the  person  who  received 
the  money  is  cha/rged  with  stealing  it,  U  is  a 
question  for  the  jury  whether,  at  the  time  the 
money  was  deposited,  there  was  cm  intention  on 
the  pa/rt  of  the  receiver  not  to  return  such  money 
to  ike  person  who  made  the  bet  whcUever  the 
result  of  the  subject'-maUer  of  the  bet  might  be ; 
and  if  the  jury  are  satisfied  that  there  was  such 
an  intention  on  the  part  of  the  receiver,  they  will 
be  justified  in  convicting  hvm  of  la/rceny.  For, 
aUhough  the  oumer  of  the  money  vomntarily 
pa/rted  with  its  possession,  the  property  in  the 
money  did  not  pass,  he  having  only  handed  it 
over  on  the  assumption  that  the  transaction  was 
a  bond  fide  bet,  and  never  having  intended  to 
part  vfith  the  property  in  it,  except  in  the  case  of 
his  losing  the  oet. 

This  wan  a  case  stated  for  the  opinion  of  the 
court  by  the  Chairman  of  the  Court  of  Quarter 
Sessions  for  the  county  of  Berks,  which  was  as 
follows : 

1.  At  the  general  quarter  sessions  for  the 
county  of  Berks,  held  on  the  27th  June  1887 
Walter  Buckmaster  was  tried  before  me  upon  an 
indictment,  omitting  formal  parts,  which  cnarged 
that  he  did  on  the  9th  June  1887  feloniously  steal, 
take,  and  carry  away,  certain  money  of  the  moneys 
of  John  Bymer. 

2.  It  was  proved  that  the  prisoner  and  another 
man,  at  about  3  p.m.,  on  the  9th  June  last,  during 
the  Ascot  Bace  Meeting,  were  the  only  persons 
standing  upon  a  platform  or  stand  made  to  repre- 
sent "safes,"  or  iron  safe  chests.  The  words 
"  Griffiths,  the  Safe  Man,"  was  printed  upon  it. 
The  stand  was  outside  the  course,  on  a  spot  on 
Ascot  Heath  where  carriages  were  placed,  and 
was  not  within  any  betting  inclosure  or  ring. 

3.  The  prisoner,  with  a  book  in  his  hand,  was 
calling  out  "  Two  to  one  against  the  field,"  just 
before  a  race  was  about  to  to  run.  Bymer  went  up* 
to  him  and  asked  '*  What  price  Bird  of  Freedom  P  " 
to  which  he  replied  "  Seven  to  one  to  win." 
Bymer  then  deposited  five  shillings  with  Buck- 
master,  who  told  him  that  if  the  horse  won  he 
(Bymer)  would  win  thirty-five  shillings,  and  get  his 
own  five  shillings  back.  He  also  deposited  another 
five  shillings  with  Buckmaster,  who  told  him 
that  he  would  have  fifteen  shillings  back,  in- 
cluding his  own  five  shillings,  if  the  horse  was 
first  or  second.  The  man  who  was  with  Buck- 
master,  and  was  acting  with  him,  received  the 
money,  and  the  latter,  with  whom  all  the  conver- 
sation took  place,  appeared  to  take  down  the  bet 
in  his  book,  and  gave  Bymer  a  card-ticket  with 
the  words  **  Griffiths,  Safe  Man  "  upon  it. 

4.  While  the  race  was  being  run,  the  prisoner 
and  the  other  man  were  seen  by  one  of  the 
witnesses  to  walk  quietly  away.  They  were 
followed  for  about  twenty  yards,  and  on  the 
witness  at  once  returning  the  stand  had  gone. 
The  horse  "Bird  of  Fr^om"  won  the  race, 

(a)  Reported  by  ii.  Ounningham  Qlkn,  Esq.,  BarrUter-ftt-lAvr. 


and  thereupon  Bymer  went  back  to  the  place 
where  the  stand  had  been  and  he  found  that  the 
|5risoner  and  the  other  man  had  gone.  He  waited 
there  for  half -an-hour  and  then  left.  Much  later 
in  the  afternoon  Bymer  saw  the  prisoner  on 
another  part  of  Ascot  Heath,  and  said,  "  I  want 
21.  lbs.  from  you."  The  prisoner  said  he  knew 
nothing  about  it.  Upon  being  told  by  Bymer 
that  he  would  be  detained,  he  admitted  the  het, 
and  said  he  had  not  the  money,  but  that  he  was 
only  the  clerk,  and  cotdd  take  the  prosecutor  to 
the  man  who  had  it.  He  was  then  taken  into 
custody,  and  upon  him  were  found  card  tickets 
with  the  words  "  Griffiths  the  Safe  Mail "  upon 
them.  It  was  elicited  from  Bymer  in  cross- 
examination  that  he  would  have  been  satisfied  if 
he  did  not  receive  back  the  Eame  particular  coins 
he  had  deposited. 

5.  At  the  close  of  the  case  for  the  prosecution, 
on  behalf  of  the  prisoner  it  was  submitted  that 
Bymer  having  parted  voluntarily  with  the 
money  there  was  no  evidence  of  larceny  nor  of 
any  taking  by  prisoner,  and  none  of  obtaining  by 
false  pretence  or  trick. 

The  learned  chairman  declined  to  withdraw  the 
case  from  the  jury,  but  assented  to  state  this 
case.  No  evidence  at  all  was  called  on  the  part 
of  the  prisoner,  and  a  verdict  of  guilty  was 
returned. 

The  question  for  the  opinion  of  the  court  was, 
whether  there  was  any  evidence  to  be  left  to  the 
jury. 

Keith-Frith  for  the  prisoner. — ^In  this  case  the 
prisoner  might  perhaps  have  been  convicted  of 
obtaining  money  by  false  pretences.  But  he  has 
not  been  indicted  for  false  pretences;  and, 
although  upon  an  indictment  for  false  pret^ices 
a  prisoner  can  be  convicted  of  larceny,  he  cannot 
upon  an  indictment  for  larceny  be  convicted  of 
false  pretences.  There  was  no  larceny  here, 
because  there  was  no  taking  invito  domino.  [Lord 
CoiiERiDGE,  C.J. — Why  cannot  it  be  larceny  by  a 
trick  P]  In  larceny  by  trick,  although  the 
possession  is  parted  with,  the  ownership  does  not 
pass.  But  here  the  prosecutor  did  intend  to  part 
with  the  ownership  of  the  specific  coins  he  gave 
the  prisoner,  and  therefore  the  property  in  them 
passed.  [BEawkins,  J.  —  No  ;  the  prosecutor 
merely  intended  to  give  the  prisoner  the  ooins  as 
a  deposit  to  abide  the  event  of  the  race.]  If  that 
were  so,  then  the  person  who  makes  a  bet  with  a 
Geo.  III.  sovereign  can  insist  upon  that  ijar- 
ticular  coin  being  returned  to  him  if  he  wins. 
[Smith,  J. — ^Although  the  whole  thin^  was  a 
sham,  do  you  say  tnat  the  prosecutor  intended 
to  part  with  his  coin  ?]  No ;  but  if  the  owner- 
ship was  obtained  by  means  of  a  trick  as  weU  as 
the  possession,  the  prisoner  ought  to  have  been 
indicted  for  false  pretences.  Here  the  prosecntor 
said  he  would  have  been  satisfied  had  he  not  got 
the  same  coins  back ;  therefore  he  clearly  intended 
that  the  property  in  the  particular  corns  should 

Sass.  [Hawkins,  J. — Is  not  Bex  v.  Robson  (Bus. 
;  By.  413)  an  authority  that  the  property  did  not 
pass  under  the  circumstances  ?J  No ;  for  there 
the  notes  were  never  intended  to  be  changed ; 
they  were  merely  deposited  as  a  stake.  Suppose 
here  that  Bird  of  Freedom  had  lost,  the  prisoner 
would  have  been  entitled  to  keep  the  5a.,  and 
could  not  have  been  indicted  for  stealing  bis  own 
property ;  and,  therefore,  as  the  property  passed 
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there  conld  be  no  larceny,  and  the  oonyiction 
ghould  be  qaashed. 

Lord  CoLBBiDGE,  C.J. — I  am  of  opinion  that  in 
this  case  the  conviction  is  right,  and  should  be 
aflSrmed.  The  only  question  left  to  us  by  the 
learned  chairman  is,  whether  there  was  any 
eridence  that  the  prisoner  had  been  ^ilty  of 
larceny  to  be  left  to  the  jury.  In  my  opinion,  tnere 
was  abundant  evidence  from  which  the  jury  mieht 
infer  that  the  prisoner  was  guilty.  On  behalf  of 
the  prisoner  it  has  been  argued  that  there  is  no 
doubt  that  the  money  was  intended  to  be  parted 
with,  and  that  not  only  was  the  possession  of  the 
money  parted  with,  but  the  property  in  it  was  also 
intended  to  be  parted  with ;  and  that  therefore, 
as  the  property  was  intended  to  be  parted  with, 
there  could  be  no  larceny,  but  only  the  offence  of 
obtaining  money  by  false  pretences ;  and  that, 
although  the  prisoner,  if  he  had  been  indicted  for 
the  false  pretence,  could  have  been  convicted  of 
larceny,  the  converse  does  not  hold  good,  and 
he  cannot,  upon  an  indictment  for  larceny,  be 
convicted  of  obtaining  money  bv  false  pretences. 
To  that  there  seems  to  me  to  be  two  answers : 
the  first,  that,  supposing  there  was  an  intention 
on  the  {»rt  of  the  prosecutor  to  part  with  the 
property  in  the  coin,  in  order  to  pass  the  property 
irom  hun  to  the  prisoner  there  must  have  been  a 
contract  under  wnich  it  could  pass ;  for  a  change 
of  property  could  only  have  taken  place  by  virtue 
of  a  contract  of  some  sort ;  and  a  contract,  by 
the  very  meaning  of  the  word,  must  be  the 
bringing  together  of  two  minds.  Now,  here 
there  never  was  any  bringing  together  of  the 
minds  of  the  prosecutor  and  the  prisoner  in  the 
shape  of  a  contract ;  for,  supposing  the  prose- 
cutor to  have  intended  to  have  parted  with  his 
money,  he  only  intended  to  do  so  on  the  assump- 
tion that  the  prisoner  intended  to  deal  honestly 
with  the  money ;  whereas,  on  the  contrary,  the 
prisoner  never  intended  to  do  that,  but,  as  the 
evidence  shows  clearly,  intended  to  do  that  which 
the  prosecutor  never  for  a  moment  consented  to. 
No  contract  ever  existed,  therefore ;  and  there  is 
high  authority  that,  under  such  circumstances,  the 
property  in  the  article  does  not  pass.  In  Bex  v. 
Olwer  (Buss,  on  Grimes,  vol.  2,  p.  170),  which  was 
a  case  tried  before  Wood,  B.,  the  prosecutor 
there  had  a  quantity  of  bank-notes,  which  he 
wanted  to  change,  and  the  prisoner  offered  to 
change  them  for  nim.  The  prosecutor  gave  him 
the  bank  notes,  on  which  the  prisoner  decamped ; 
and  the  prosecutor  never  got  any  money  in  return. 
It  was  argued  that,  as  the  prosecutor  clearly 
intended  to  pass  the  property  in  the  bank  notes 
to  the  prisoner,  he  could  not  be  convicted  of 
larceny.  But  Wood,  B.  held  that  the  case  clearly 
amounted  to  larceny  if  the  jury  believed  that  the 
intention  of  the  prisoner  was  to  run  away  with  the 
notes  and  never  to  return  with  the  gold,  and 
that  whether  the  prisoner  had  at  the  time  the 
animtm  fvrandi  was  the  sole  point  upon  which 
the  question  turned,  for,  if  the  prisoner  had 
at  the  time  the  animue  furandi,  all  that  had  been 
said  respecting  the  property  having  been  parted 
with  by  the  delivery  was  without  founoation, 
as  the  property,  in  truth,  had  never  been  parted 
with  at  alL  The  learned  judge  further  said  that 
**  a  parting  with  the  property  in  goods  could  only 
be  effected  by  contract,  which  required  the  assent 
of  two  minois ;  but  that  in  this  case  there  was 
not  the  assent  of  the  mind,  either  of  the  prose- 


cutor or  of  the  prisoner,  the  prosecutor  only 
meaning  to  part  with  his  notes  on  the  faith  of 
having  the  gold  in  return,  and  the  prisoner  never 
meaning  to  barter,  but  to  steal."  It  appears  to 
me  that  that  is  not  only  good  sense,  but  very 
sound  law,  and  it  is  decisive  of  the  point  raised 
here.  I  am  of  opinion,  therefore,  that  there  is 
evidence  of  larceny  here,  and  that  the  true  view 
to  take  of  the  case  is  that  the  property  did  not 
pass.  The  second  answer  appears  to  me  to  be 
found  in  the  case  of  Rex  v.  Bohaon  (Buss.  &  By. 
413),  which  is  even  more  like  this  case  than  the 
case  I  have  already  cited.  In  Bex  v.  Bohaon  the 
prosecutor  was  induced  by  the  prisoner's  con- 
federates to  make  a  bet  with  one  of  them,  and  to 
part  with  a  number  of  bank-notes  to  another 
of  the  confederates,  who  passed  it  on  to  the  pii- 
soner  to  hold  as  stakeholder.  The  prosecutor 
having  apparently  lost  the  bet,  the  money  was 
given  by  the  prisoner  to  the  confederate  with 
whom  the  bet  was  made,  and  he  went  away. 
Upon  these  facts  it  was  held  that,  where  there  is 
a  plan  to  cheat  a  man  of  his  property  under  colour 
of^a  bet,  and  he  parts  with  the  possession  only  to 
deposit  the  property  as  a  stake  with  one  of  the 
confederates,  the  taking  by  such  confederates 
is  felonious.  The  case  was  tried  by  Bavley,  J., 
who  told  the  jury  that  if  they  thought,  wnen  the 
notes  were  received,  there  was  a  plan  and  concert 
between  the  prisoners  that  the  prosecutor  should 
never  have  them  back,  but  that  they  should 
keep  them  for  themselves,  under  the  false  colour 
ana  pretence  that  the  bet  had  been  won,  he  was 
of  opinion  that  in  point  of  law  it  was  a  felonious 
taking  by  all.  The  jury  convicted,  but  the 
learnt  judge  thought  proper,  as  the  case  came 
very  near  Bex  v.  Nicholson  (2  East  P.  C.  669),  to 
submit  it  to  the  consideration  of  the  judges, 
making  the  distinction  between  the  cases  that  in 
Bex  V.  Bohson,  at  the  time  the  prisoners  took  the 
prosecutor's  notes,  he  parted  with  the  possession 
only,  and  not  the  property ;  and  that  the  property 
was  only  to  pass  eventually,  if  the  confederate 
really  won  the  wager ;  and  that  the  prosecutor 
expected  to  have  been  paid  had  the  confederate 
guessed  wronffly.  Ten  of  the  ^judges  considered 
the  case,  and  neld  the  conviction  right,  because, 
at  the  time  of  the  taking,  the  prosecutor  parted 
only  with  the  possession  of  the  money.  Now  the, 
true  view  of  the  case  here  is  exactly  like  the 
view  which  the  judges  took  in  that  case.  In  this 
case  the  prosecutor  deposits  money   with   the 

Erisoner  never  intending  to  part  with  that  money, 
ut  being  told  that  in  a  certain  event  he  was  to 
have  that  money  and  something  more  added  to 
it  given  back  to  him.  The  prisoner,  on  the  other 
hand,  took  the  money  never  intending  to  give  it 
back,  and  decamped  with  it.  It  appears  to  me, 
therefore,  that  the  possession  only  of  the  money 
was  parted  with,  and  that  the  prosecutor  never 
intended  to  part  with  the  property  in  it.  No 
doubt  had  he  had  money  given  back  to  him,  he 
would  not  have  inquired  into  the  question 
whether  his  own  5«.  came  back  to  him  or  not. 
But  that  does  not  affect  ihe  question  whether, 
when  he  placed  the  coins  in  the  prisoner's  hands, 
he  intenoed  to  pass  the  property  in  them  to  the 

Srisoner.    At  all  events  there  was  plenty  of  evi- 
ence  from  which  the  jury  could  find  that  such 
was  not  his  intention;  and,  in  my  opinion,  the 
conviction  should  be  affirmed. 
Pollock,  B. — I  have  nothing  to  add. 
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Manistt,  J.— I  have  very  few  words  to  say.  I 
take  it  on  the  authorities  cited  hy  my  Lord  that 
it  is  settled  law  that  if  a  man  |»rts  with  the 
possession  of  money,  but  does  not  intend  to  part 
with  the  property  in  it,  and  the  person  receiving 
the  money  intends  at  that  time  to  steal  the  money 
in  a  certain  event,  that  there  then  is  larceny. 
That  is  the  ground  on  which  I  think  that,  as  m 
this  case  the  prosecutor  never  intended  to  part 
with  his  58.  except  in  the  event  which  dia  not 
occur,  and  the  prisoner  never  intended  to  return 
the  money,  the  prisoner  was  guilty  of  larceny. 

Hawkins,  J.— The  only  question  for  our  deter- 
mination is,  whether  there  was  any  evidence  to 
go  to  the  juij.  I  am  of  opinion  that  there  was 
abundant  evidence.  I  think  the  evidence  pointed 
to  this,  that  the  whole  of  the  prisoner's  conduct 
pointed  to  an  original  and  preconcerted  plan  of 
the  prisoner  to  obtain  possession  of,  and  keep  the 
money  of,  the  prosecutor;  and  that  the  prosecutor 
never  intended  on  such  terms  to  part  with  the 
property  in  his  5«.  I  think,  therefore,  that  there 
was  abundant  evidence  of  larceny  in  this  case, 
and  that  the  conviction  should  be  affirmed. 

Smith,  J.^-I  think  that  it  is  clear  the  prose- 
cutor never  intended  to  part  with  the  property  in 
the  bs,  except  on  condition  that  a  bond  fide  bet 
was  made.  I  think  also  that  there  is  evidence 
that  at  the  time  the  prosecutor  handed  the  5«.  to 
the  prisoner,  the  prisoner  intended  to  keep  posses- 
sion of  the  money,  whether  Bird  of  Freedom  lost 
or  won.  He  therefore  obtained  the  possession  of 
the  prosecutor's  money  by  means  of  a  pre- 
concerted andpremeditated  n*aud;  in  other  words, 
by  a  trick.  Tnere  was,  therefore,  abundant  evi- 
dence of  larceny,  and,  in  my  opinion,  the  convic- 
tion  should  be  affirmed.        Oonvictum  affirmed. 

Solicitor  for  the  prisoner,  0.  Bassett, 
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(Before  Lords  Watson,  B&amwell,  Fitzgerald, 

and  Macnaghten.) 

Bbntley  v.  Yilmont.  (a) 

ON  APPEAL  PBOH  THE  COVST  OP  APPEAL  IN  ENGLAND. 

Bale  of  goods — Contract  induced  by  fcUse  pretences 
•^Conviction  of  froMdulent  purchaser — ttevesting 
of  property — Sale  to  bond  fide  purchaser — 
Stat.  24  ^26  Vict  c.  96, «.  100. 

By  24  ^  26  Vict.  c.  96,  «.  100,  "  If  any  person 
guxUy  of  awy  such  felony  or  misdemeanour  as  is 
mentioned  in  this  Act  .  .  .  shaU  be  indicted 
for  such  offence  by  or  on  behalf  of  the  ouner  of 
the  property.  .  ,  .  a/nd  convicted  thereof,  in 
stich  case  the  property  shaU  be  restored  to  the 
owner  or  his  representative  ;  and  in  every  case  in 
this  section  the  court  before  whom  an/y  person 
shaM  be  tried  for  any  su^  felony  or  misde- 
meanour shall  have  power  to  aMard,from  time  to 
time,  writs  of  restitution  for  the  said  property,  or 
to  order  the  restituHon  thereof  in  a  summary 
ma/nner." 

The  Act  includes  the  misdemeanour  of  obtaining 
goods  by  false  pretences. 

(a)  Beported  by  C.  E.  Maldbn,  Esq.,  Barriater-at  Law. 


Held  (affirming  the  judgment  of  the  court  bdow), 
that  where  a  contra^  for  the  sale  of  goods  his 
been  induced  by  false  pretences,  and  ike  origimd 
owner  prosecutes  the  fraudulent  purchaser  io 
convictton,  the  property  in  the  goods  revests  in 
him  from  the  date  of  the  conviction,  and  hema»i 
recover  them  from  the  person  in  whose  possessum 
they  are,  even  if  he  be  a  bond  fide  purchaser  for 
vame  in  market  overt  wimout  notice  of  iks 
fraud. 

Moyce  v.  Newington  (39  L.  T.  Eep.  N.  8.  585; 
4  Q.  B.  Div.  32)  overruled. 

This  was  an  appeal  from  a  judgment  of  the  Comi 
of  Appeal  (Lord  Esher,  M.B.,  Lindley  and 
Lopes,  L.JJ.),  reported  in  56  L.  T.  Bep.  N.  S. 
318,  and  18  Q.  B.  Div.  322,  who  had  reversed  a 
judgment  of  Denman,  J.  upon  an  interpleader 
issue. 

It  appeared  that  in  March  1885  Messrs. 
Gralpin  and  Crochard,  who  carried  on  business  afc 
Amiens,  in  France,  entered  into  a  contract  for 
the  sale  of  certain  goods  to  one  Hodder,  in 
England. 

Messrs.  GkJpin  and  Crochard  were  induced 
to  enter  into  the  contract  by  false  pretences 
on  the  part  of  Hodder  and  a  person  named 
Ellein. 

The  ^oods  were  sent  to  Hodder,  who  pledged 
them  witb  one  Dobree,  who  stored  them  in  the 
shop  or  warehouse  of  a  person  named  Starbuck, 
in  the  city  of  London. 

Starbuck  exposed  the  goods  for  sale  in  bis 
shop,  and  the  defendant  Bentley  purchased  them 
in  the  ordinary  course  of  business,  and  Dobree 
instrocted  Starbuck  to  hold  them  to  Bentley'a 
order. 

The  fraud  having  been  discovered,  Hodder 
and  "Klein  were  indicted  and  convicted  of  having 
obtained  the  goods  bv  false  pretences.  An  order 
for  the  restitution  of  the  goods  was  applied  for 
at  the  trial,  but  was  refused. 

Messrs.  (jralpin  and  Crochard  having  claimed 
the  goods  from  Starbuck,  the  latter  interpleaded, 
and  an  issue  was  directed  to  tr^  the  right  to  ihe 
goods,  Yilmont,  the  trustee  in  liquidation  of 
Galpin  and  Crochard,  who  had  become  insolvent, 
being  plaintiff  in  the  issue,  and  Bentley  the 
defendant. 

The  issue  was  tried  before  Denman,  J.,  without 
a  jury,  and  he  held,  on  the  authority  of  Moyee  v. 
Newington  (39  L.  T.  Rep.  N.  S.  535 ;  4  Q.  B.  Div. 
Div.  32),  that  under  the  Act  of  24  <fe  25  Yict. 
c.  96,  s.  100,  in  a  case  of  obtaining  goods  by  false 
pretences,  the  property  of  the  original  owner  of 
the  goods  does  not,  on  his  prosecuting  and  obtain- 
ing a  conviction  of  the  thief,  revest  as  against 
the  purchaser  for  value  without  notice  m  the 
fraud,  and  that  consequently  the  plaintiff 
not  entitled  to  the  goods ;  but  his  decision 
reversed  on  appeal  as  above  mentioned. 

The  Attorney-General  (Sir  R.  Webster,  Q.C.). 
^^f9  Q*C.,  and  Attenborough  appeared  for  the 
appellant. 

Charles,  Q  C.  and  G.  W.  Mathews  for  the  re- 
spondent. 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

Aug.  5. — ^Their  Lordships  gave  judgment  as 
follows : 

Lord  Watson.— My  Lords :  In  this  case  I  have 
come,  with  very  great  reluctance,  to  the  condn- 
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sion  that  the  jndgment  of  the  Coart  of  Appeal 
on^ht  not  to  be  disturbed.  The  responaent 
parted  with  his  goods  under  a  voluntary  contract 
of  sale,  which  had  the  effect  of  yesting  the  pro- 
perty of  the  goods  in  the  porchasers,  Klein  and 
Co.  It  now  appears  that  the  sale  was  induced  by 
fraud,  a  circumstance  which  giyes  the  seller  the 
option,  either  of  adhering  to  his  barcain  or  of 
rescinding  it,  in  a  question  with  the  fraudulent 
purchaser.  The  individual  partners  trading,  or 
professing  to  trade,  under  the  firm  of  Klein  and 
Co.  have  been  convicted  at  the  respondent's 
instance  of  the  statutory  misdemeanour  of  obtain- 
ing the  goods  sold  to  them  by  fraudulent  pre- 
tences. Before  the  prosecution  was  instituted, 
and  before  he  had  any  notice  that  the  coods  had 
been  fraudulently  obtained,  the  appellant  pur- 
chased them  in  good  faith  for  an  adequate  price, 
paid  the  purchase  money,  and  obtained  delivery. 
In  these  circumstances,  the  respondent  sues  the 
appellant,  under  sect.  100  of  tne  Act  24  &  25 
Vict.  c.  96,  for  restitution  of  the  goods  which 
stiU  remained  in  the  possession  of  the  appellant 
at  the  time  when  this  action  was  raised.  I  do 
not  think  that,  apart  from  statute  law,  a  bond 
fide  purchaser  from  one  who  has  acquired  the 
property  of  the  goods  by  a  contract  of  sale 
tainted  with  fraua  stands  in  precisely  the  same 
relation  to  the  original  owner  as  a  purchaser  of 
stolen  goods  without  notice  of  tne  theft  in 
market  overt.  In  the  latter  case  the  original 
owner  and  the  purchaser  in  open  market  are  to 
this  extent  in  pari  casu,  that  neither  has  done 
aught  to  mislead  the  other ;  while  in  the  former 
case  the  original  owner  has  intentionally  given 
his  fraudulent  vendee  an  ex  fade  absolute  and 
valid  title  to  the  goods,  upon  which  purchasers 
without  notice  of  the  fraud  are  entitled  to  rely. 
I  have  great  difficulty  in  supposing  that  the 
L^^slature,  as  an  incentive  to  the  prosecution  of 
crime,  deliberately  intended,  in  the  case  where 
the  property  has  been  passed  by  the  act  of  the 
original  owner,  to  deprive  the  honest  purchaser 
both  of  his  goods  and  of  his  money ;  but  I  have 
been  unable  to  put  a  reasonable  construction  upon 
the  language  of  sect.  100  which  will  avoid  uiat 
inequitable  result.  Sect.  100  enacts  that  if  any 
person  guilty  of  any  felony  or  misdemeanour  in 
"  stealing  "  or  in  "  obtaining  "  a  chattel  or  other 
property  shall  be  indicted  of  such  offence,  by  or 
on  oehalf  o£  the  "  owner  of  the  property,"  and 
convicted  thereof,  "in  such  case  the  property 
shall  be  restored  to  the  owner  or  his  representa- 
tive." That  enactment  enables  an  owner  who  has 
brought  himself  within  the  provisions  of  the 
clause  to  sue  for  recovery  of  his  property.  It 
has  been  settled  by  a  long  series  of  authorities 
under  successive  statutory  enactments,  of  which 
24  &  25  Vict.  c.  96,  s.  100,  is  the  last,  that  the 
former  owner  of  goods  which  were  stolen  from 
him,  upon  his  prosecuting  the  thief  to  conviction, 
becomes  entitled  to  recover  the  goods  from  a 
Ixmd  fide  purchaser  who  has  paid  a  full  price  in 
open  market.  To  my  mind  these  authorities  are 
not  reconcilable  with  any  construction  of  the 
clause  which  does  not  attach  to  the  expression 
"  owner  of  the  property  "  the  same  meaning  as  if 
it  had  been  "  the  original  owner  of  the  property," 
or  which  does  not  attach  the  same  meaning  to 
the  words  "  the  property  shall  be  restored  to  the 
owner  "  as  if  they  had  ron  thus :  '*  The  property 
shall  revest  in  ana  shall  be  restored  to  the  origioal 


owner."  These  expressions  must,  in  my  opinion, 
have  the  same  force,  and  must  be  similarly  con- 
strued in  the  case  of  conviction  for  fraudulently 
obtaining  goods  as  in  the  case  of  conviction  for 
theft.  The  language  of  the  clause  leaves  no 
room  for  making  any  distinction  between  goods 
obtained  by  fraudulent  pretences  without  the 
property  passing  and  gooos  obtained  by  the  same 
means  under  a  voidable  contract  of  sale ;  and  it 
is  for  these  reasons  that  I  am  constrained  to  hold 
that  the  respondent  must  prevail.  Upon  two 
recent  authorities  cited  at  the  bar  I  have  these 
observations  to  make.  In  Lindsay  v.  Gundy  one 
Blenkam  had  been  convicted  of  obtaining  goods 
from  the  prosecutor  by  false  pretences ;  but  the 
defendants  had  purchased  the  goods  from 
Blenkam  and  had  resold  them  before  his  con- 
viction. The  judges  of  the  Queen's  Bench 
were  of  opinion  (34  L.  T.  Rep.  N.  S.  314 ;  1  Q.  B. 
Div.  348)  that  there  was  a  voidable  contract  of 
sale  which  passed  the  property  of  the  goods  to 
Blenkam,  and  they  gave  judgment  for  the  defen- 
dant on  the  authority  of  Horwood  v.  Smith 
(2  T.  R.  750),  in  respect  that  the  statute  did  not 
revest  the  property  in  the  prosecutor  until  con- 
viction, ana  that  his  statutory  title  did  not  relate 
back  to  the  date  of  the  original  fraud.  Black- 
bum,  J.  treated  the  case  of  purchase  of  stolen 
property  from  a  thief  in  market  overt  as  on  all 
fours  with  that  of  purchase  from  a  seller  who  has 
a  title  of  property  under  a  contract  voidable  on 
the  ground  of  his  own  fraud.  His  Lordship 
said :  "  When  did  the  plaintiffs  property  begin, 
that  is  to  say,  begin  after  the  time  the  defendants 
had  got  the  goods,  in  this  case  P  Not  tUl  after 
the  conviction  of  the  party  guilty  of  the  fraud, 
because  before  that  time  the  property  had  been 
altered  hj  a  hand  fide  purchase  from  a  person 
who  held  it  under  a  voidable  but  not  void  con- 
tract. Altering  these  few  words,  everything  m 
the  judgment  of  Buller,  J.  (t.e.,  in  Horwood  v. 
Smith)  is  applicable  to  this  case."  A  different 
view  was  taken  of  the  true  character  of  the 
original  transaction  both  in  the  Court  of  Api 
and  in  this  House  (36  L.  T.  Eep.  N.  S.  345 ;  2  Q.  B 
Div.  96;  and  38  L.  T.  Rep.  N.  S.  673;  3  Ap{>.  Gas. 
459.)  It  was  held  that  there  was  no  contract,  and 
that  the  property  did  not  pass;  and  upon  that 
footing,  the  sale  to  them  not  having  been  in  market 
overt,  the  defendants  were  made  liable  for  the 
conversion  of  the  goods  before  conviction.  No 
observations  were  made,  either  by  the  Lords 
Justices  or  by  the  noble  and  learned  Lords  who 
decided  the  case  here,  upon  the  effect  of  the  Act 
of  1861 ;  and  their  judgments  do  not  impair  the 
authority  of  the  views  expressed  upon  that  point 
in  the  Court  of  Queen's  Bench.  The  later  case  of 
Moyce  v.  Newington  (39  L.  T.  Rep.  N.  S.  636; 
4  Q.  B.  Div.  32)  would,  if  well  decided,  be  con- 
clusive in  favour  of  the  appellant.  I  think  the 
defendant  in  that  case  did  commit  a  legal  Wrong 
in  taking  the  sheep  hrevi  manu  out  of  the  t)06- 
session  of  the  plaintiff  before  he  had  obtained  the 
conviction  of  his  fraudulent  vendee.  The  point 
decided  was  that  sect.  100  does  not  give  the 
original  owner  who  parted  with  his  property 
under  a  contract  of  sale  induced  by  fraud  the 
right  to  demand  restitution  from  a  bond  fide 
purchaser  who  is  in  possession  at  the  time  of  the 
conviction.  I  regret  having  to  dissent  from  that 
decision ;  but  I  cannot  say  that  I  have  any  hesi- 
tation in  dissenting  from  the  reasons  assigned 
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for  it  by  Gockbarn,  O.J.,  which  appear  to  me  to 
be  derived  from  an  entire  misapprehension  of 
what  was  decided  by  the  Court  oi  Exchequer  in 
Horwood  V.  Smith,  and  by  the  Court  of  Queen's 
Bench  in  Lindsay  v.  Gund^.  I  am  therefore  of 
opinion  that  the  order  appealed  from  ought  to 
be  affirmed  and  the  appeal  dismissed  with  costs, 
and  I  move  accordingly. 

Lord  Bkamwell. — My  Lords :  I  agree  in  the 
reasoning  and  conclusion  of  my  noble  and  learned 
friend,  Lord  Watson.  I  agree  also  in  his  regret 
that  our  decision  must  be  as  it  is,  and  in  his 
remark  that  he  does  not  think  the  Legislature 
could  have  so  intended.  It  is  manifest  from  the 
old  authorities,  Olanvil,  Fleta,  The  Mirror,  and 
others,  cited  by  Mr.  Charles,  that  in  the  case  of 
stolen  gpodR  the  plaintiff,  in  a  proceeding  by 
appeal  in  which  he  established  the  theft,  was 
entitled  to  a  restitntion  of  stolen  goods,  though 
they  had  been  sold  in  market  overt.  That,  indeed, 
changed  the  property,  bnt  that  property  was 
restored  on  the  success  of  the  proceeding.  It 
cannot  be  doubted  that  the  statute  of  Henry  YIII. 
(21  Hen.  8,  c.  11)  was  intended  to  have  the  same 
effect  and  consequences.  This  is  shown  by 
the  reason  of  the  thing  and  the  authorities,  and 
indeed  was  admitted  by  the  Attorney-General. 
If  this,  then,  were  a  case  of  stolen  goods,  the 
plaintiff's  right  could  not  be  contested.  But 
it  is  a  case  not  of  stolen  goods,  but  of  goods  ob- 
tained under  a  contract  itself  obtained  by  fraud, 
and  voidable.  The  question  could  not  arise  under 
the  statute  of  Henry  VIII.,  but  it  can  now.  To 
hold  that  the  cases  differ  would  be  to  hold  that 
the  same  words  in  the  same  place  are  to  have 
different  meanings  as  to  different  things.  That 
cannot  be.  The  authorities  are  all  one  way,  and 
against  the  defendant,  except  Moyce  v.  Newington, 
That  case  was  wrongly  decided  on  a  mistake  as 
to  the  effect  of  Lindsay  v.  Gundy,  The  law  is, 
that  on  conviction  the  property  revests.  Until 
then  it  is  not  in  the  original  owner,  if  it  has  been 
sold  in  market  overt  or  sold  by  a  fraudulent 
purchaser  to  a  bond  fide  purchaser  from  him. 

Loul  Fitzgerald. — My  Lords :  It  seems  to  me 
unfortunate  that  we  have  not  the  facts  before  us 
as  to  the  alleged  contract  between  the  claimants 
(Galpw  and  Crochard)  and  Hodder  or  Hodder 
and  Klein,  and  as  to  what  was  the  character  of 
the  false  pretence  by  which  the  alleged  bargain  was 
rendered  voidable.  The  only  statement  we  have 
of  the  facts  is  to  be  coUected  from  the  judgment 
of  Denman,  J.:  ''Between  January  and  March 
1885  Hodder  obtained  some  goods  from  Galpin 
and  Crochard,  which  we  must  take  to  have  been 
obtained  by  false  pretences,  so  that  there  was  an 
obtaining  of  them,  as  far  as  appears,  by  some 
bargain  or  other,  which  was  a  bargain  which 
mignt  have  been  avoided,  but  there  was  an 
obtaining  of  them.  Between  March  and  May  the 
ffoods  had  been  pawned  by  this  man  Hodder,  who 
had  so  obtained  them,  with  a  person  of  the  name 
of  Dobree,  a  pawnbroker,  and  Dobree  not,  I 
suppose,  having  premises  of  his  own  to  store 
them  in,  stored  them  at  the  premises  of  a  man 
named  Starbuck."  The  goods  may  have  been 
obtained  by  falsehood  on  the  part  of  the  supposed 
vendee,  which  would  lead  to  the  conclusion  that 
there  never  had  been  any  contract  of  sale.  The 
additional  matters  of  fact  are  succinctly  stated 
in  the  report  (56  L.  T.  Eep.  N.  S.  318 ;  18  Q.  B. 


Div.  322) ;  but  I  need  not  further  advert  to  the 
particulars,  for  it  seemed  agreed  by  the  partieB  on 
the  argument  that  your  Lordships  shonld  dispose 
of  the  appeal  on  the  basis  that  there  hAd  been  a 
contract  under  which  the  property  in  the  goods 
in  question  passed  to  the  vendee  (Hodder),  but 
under  such  circumstances,  that  the  bargain  was 
BO  vitiated  by  the  false  pretences  of  the  vendee 
as  to  render  it  voidable  at  the  option  of  the 
vendor.     We  must,  however,   go   farther    and 
assume  that  the  false  pretence  of  Hodder  was  of 
some  existing  material  fact  false  to   his  know- 
ledge, by  which  he  obtained  not  only  the  bargain, 
but  the  possession  of  the  goods.    Hodder  having 
got  possession  of  the  goods  (merinoes  and  cash- 
meres), pawned  them  with  Dobree,   but    when 
exactly,  or  under  what  circumstances,  does  not 
appear,  and  Dobree  sent  them  to  be  finished  and 
exposed  for  sale  at  the  shop  of  Starbnck,  in  the 
city  of  London,  where  Bentlev,  the  defendant  in 
the  issue,  bought  them  on  the  30th  May  1^5, 
nnder  circumstances  not  now  impeached,  which 
amounted  to  a  sale  in  market  overt.    The  ^ipel- 
lant  does  not  rest  his  claim  on  any  other  title 
than  the  purchase  in  market  overt.    Gralpin  and 
Crochard  elected  to  avoid   the  contract.      We 
must  take  it  that  they  did  so,  but  when  or  how 
does  not  anpear,  save  that  on  their  proseoation 
Hodder  ana  Klein  were  committed  lor  trial  on 
the  same  30th  Mav,  and  since  tried  and  oonvicted 
in  Sept.  1885  of  ootaining  the  goods  in  qaestioni 
by  false  pretences.    We  have  had  a  very  &ble  and 
interesting  argument,  bnt  I  need  not  follow  it 
through  iJl  its  details,  for  it  was  admitted  by 
counsel  for  Bentley,  looking  to  the  long  current 
of  authorities,  that  if  the  goods  had  been  stolen 
from  Gralpin  and  Crochard,  though  porohased  by 
Bentley  in  market  overt,  he  could  not  deny  that 
on  conviction  of  the  thief  the  original  owners 
Gkklpin  and  Crochard  would  have  be^  entitled  to 
the  restoration  of  the  goods.     It  seems  to  me 
that  it  was  right  to  make  this  admission,  for 
when  we  find  a  long  train  of  decisions  all  pointing 
the  same  way  we  ought  not  to  distnrb  them,  even 
though  we  should  think  that  it  would  have  been 
more  expedient,  if  practicable,  to  give  full  effect 
^  a  sale  in  market  Overt.     The  practioe   and 
current  of  authority  has  been  the  same  in  Ireland 
as  in  England,  but  especially  since  the  decision 
in  B.  V.  Horan  (Ir.  Bep.  6  Com.  Law,  293),  in  which, 
on  a  question  reserved,  ten  judges  took  part  and 
were  unanimous.     The  case  before  your   Liord- 
ships  is  thus  reduced  to  the  question  whether 
Moyce  v.  Newington  (vhi  svp.)  was  well  decided. 
If  it  was  well  decided,  the  appellant  (Bentl^) 
has  established  his  right  to  succeed  on  the  issne, 
for  that  case  is  exactly  in  ^int.    I  eoncnr  with 
my  noble  and  learaed  friends  in  opinion   that 
Moyce  v.  Netvington  cannot  be  supported,  as  it 
seems  to  me  to  rest,  not  on  what  the  Legialatiire 
has  expressed,  but  on  what  it  ought  to  have  said. 
I  am  nnable  to  adopt  the  conclusion  of  Cockbnm, 
C.  J.,  that  the  language  of  the  Legislature  ^iplieB 
and  is  obviously  mtended  to  apply  to  cases,  and 
to  those   onlv,  in    which    possession   has    been 
obtained   without   the  property  passing.  ^  The 
Legislature  has  not  said  so,  and,  in  my  opinion, 
did  not  intend  to  sa^  so.    The  L^slature  aeems 
rather,  from  the  time  at  which  it  first    made 
obtaining  goods    by   false   pretences   a    xniade- 
meanour,  to  have  put  the  misdemeanour  and  the 
cognate  and  closejy  allied  offence  of  larceny  on 
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the  same  groand,  as  to  the  right  of  restoration  on 
conviction.  I  refer  (inter  aUa)  to  the  7  di;  8  Qeo.  4, 
c.  29,  the  title  of  which  is  "  An  Act  for  consoli- 
dating  and  amending  the  laws  in  England 
relative  to  larceny  and  other  ofEences  connected 
therewith."  Sect.  58  enacts :  **  And  whereas  a 
failure  of  justice  frequently  arises  from  the 
subtle  distinction  between  larceny  and  fraad ; 
for  remedy  thereof  be  it  enacted  that,  if  any 
person  shall  by  any  false  pretence  obtain  from 
any  other  person  any  chattel,  money,  or  valuable 
secarity  with  intent  to  cheat  or  defraud  anv 
person  of  the  same,  every  such  offender  shall 
oe  gnilty  of  a  misdemeanour  :  provided  always, 
that  if  upon  the  trial  of  anj  such  person  it 
shall  be  proved  that  he  obtained  the  property 
in  any  such  manner  as  to  amount  in  law 
to  larceny,  he  shall  not  by  reason  thereof  be 
entitled  to  be  acquitted."  And  sect.  57  enacts, 
*'Andto  encourage  the  prosecution  of  offenders, 
be  it  enacted  that,  if  any  person  guilty  of  any 
snch  felony  or  misdemeanour  in  staling,  taking, 
obtaining,  or  converting,  &c,,  anv  chattel,  &g,, 
shall  be  indicted  for  any  such  offence  by  or  on 
behalf  of  the  owner  of  the  property,  or  his 
executor  or  administrator,  and  convicted  thereof, 
in  such  case  the  property  shall  be  restored  to  the 
owner  or  his  representative."  And  again,  by  the 
18  &  19  Yict.  c.  126  (the  Criminal  Justice  Act), 
where  a  summary  jurisdiction  is  given  in  certain 
cases  of  larceny  and  false  pretences,  sect.  8 
provides,  "  It  snail  be  lawful  for  the  justices 
by  whom  any  person  is  convicted  under  this  Act 
to  order  restitution  of  the  property  stolen,  taken, 
or  obtained  by  false  pretences  in  those  cases  in 
which  the  court  before  whom  the  person  con- 
victed would  have  been  tried  but  for  this  Act 
may  be  by  law  authorised  to  order  restitution." 
The  LeG^lature  seems  to  me  in  these  general 
statutes,  including  the  24  <fe  25  Yict.  c.  96,  s.  100, 
to  have  dealt  with  and  expressed  the  right  to 
restoration  of  the  goods  on  the  conviction  of  the 
offender  in  the  same  language  and  depending  on 
the  same  event,  whether  the  offence  was  the 
felony  of  larceny  or  the  misdemeanour  of  false 
pretences.  If  we  were  to  adopt  the  view  of 
Cockbum,  G.J.  (though  it  might  be  desirable  to 
be  able  to  do  so),  the  consequences  would  probably 
be  more  extensive  than  at  first  sight  appears ; 
e.g,,  it  would  seem  then  difficult  in  such  case  to 
sustain  a  conviction  for  obtaining  goods  t>Y  false 
pretences  where  the  contract  was  such  tnat  as 
oetween  the  vendor  and  vendee  it  was  not  abso- 
lutely void,  but  voidable  only  at  the  election  of 
the  vendor.  I  have  only  to  add  that  by  this 
decision  we  do  not  intend  to  interfere  with 
the  principle  established  in  White  v.  Qarden 
(10  a  B.  919). 

Lord  Macnaghten. — ^My  Lords :  I  agree  in  the 
opinions  which  have  been  delivered  by  my  noble 
and  learned  friends,  and  I  share  the  regret  which 
has  been  expressed  in  being  compellea  to  arrive 
at  this  decision. 

Order   appealed  from  afflrmed,   and  appeal 
diemissed  with  costs, 

SoUcitor  for  appellant,  8,  J.  Attenhorough. 
Solicitors  for  respondent,  Bkmt  and  La/wford, 
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COURT    OF   APPEAL. 

WedneedoAf,  May  25, 1887. 
(Before  Lord  Esheb,  M.B.  and  Fey,  L.J.) 

The  Guardians  op  thb  Pooe  of  the  Croydon 
Union  (apps.)  v.  The  Guajrdians  op  the  Poor 
op  the  Beigate  Union  (resps.).  (a) 

APPEAL  PROM  THE  QUEEN'S   BENCH   DIVISION   (CROWN 

side). 

Poor  law — Settlement — Widowed  mother — Pauper 
chad— Divided  Parishes  Act  1876  (39  ^  40  Viet. 
6.  61),  s,  35. 

According  to  the  true  construction  of  sect,  35  of  the 
Divided  Parishes  Act  1876,  a  child  under  the  age 
of  siscteen  whose  father  is  dead,  takes  the  maiden 
settlement  of  its  ioidowed  mother,  neither  the 
mother  nor  the  child  retaining  the  settlement  of 
the  father  after  his  death. 

Special  case  stated  pursuant  to  12  &13  Vict, 
c.  45,  s.  11,  on  appeal  against  an  order  of  removal. 

On  the  8th  May  1886,  upon  the  application  of  the 
respondents,  two  justices  of  the  county  of  Surrey 
made  an  order  under  sect.  97  of  16  &  17  Vict, 
c.  97,  adjudging  the  place  of  the  last  legal  settle- 
ment of  Edith  Scully  to  be  in  the  hamlet  of 
Penge,  in  the  appellants'  union. 

Edith  Scully,  the  pauper  lunatic,  was  bom 
about  the  year  1875,  and  was  under  the  age  of 
sixteen  when  the  order  was  made ;  she  was  the 
daughter  of  Bichard  Scully  (deceased)  and  his 
wife  Emma  Scully. 

Emma  Scully  was  bom  in  the  parish  of 
Beigate  Foreign,  in  the  respondents'  union,  which 
was  and  is  her  maiden  settlement.  She  never 
acquired  any  subsequent  settlement  in  her  own 
rignt. 

Her  husband,  Bichard  Scully,  whilst  resident 
with  her,  about  the  year  1878  acquired  a  settle- 
ment in  the  hamlet  of  Penge,  in  the  appellants' 
union,  by  renting  a  tenement  and  being  charged 
with  ana  paying  rates  and  taxes. 

In  1880  Bichard  Scully  left  England  for 
Gibraltar,  where  in  1881  he  was  joined  by  his 
wife,  who  has  resided  there  ever  since. 

In  1881  Bichard  Scully  died  at  Gibraltar. 

The  appellants  contended  that  the  pauper 
lunatic  was  not  settled  in  the  hamlet  of  Penge, 
but  took  the  maiden  settlement  of  her  "  widowed 
mother,"  Emma  Scully,  viz.,  that  of  her  birth  in 
the  parish  of  Beigate  Foreign,  in  the  respondents' 
union. 

The  respondents  oontended  that  the  pauper 
lunatic  tooK  the  settlement  of  her  deceasedlatner, 
viz.,  that  acquired  by  him  in  the  hamlet  of 
Penge,  in  the  appellants'  union. 

The  question  for  the  opinion  of  the  court  was, 
Was  the  order  rightly  made  adjudging  the  settle- 
ment of  the  pauper  lunatic  to  be  in  the  hamlet  of 
Penge  P 

It  was  agreed  between  the  parties  that  a  judg- 
ment in  coilformity  with  the  decision  of  the 
court,  with  costs,  might  be  entered  on  motion  by 
either  parjby  at  the  quarter  sessions  for  the  county 
of  Surrey  next,  or  next  but  one,  after  such 
decision  should  have  been  given. _^^^ 

(«)  Reported  1^  A.  H.  Btttlbbtov,  Esq.,  BarriBler-at-fAw. 

«  N 
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By  sect.  85  of  the  Divided  Parishes  Act  1876 
(39  A  40  Yict.  c.  61) : 

No  peraon  shall  be  deemed  to  have  deriyed  a  Bettle- 
ment  from  any  other  person,  whether  br  parentage, 
estate,  or  otherwise,  except  in  the  ease  of  a  wife  from 
her  husband,  and  in  the  oase  of  a  child  nnder  the  a^  of 
sixteen,  which  child  shall  tikke  the  settlement  of  its 
father  or  of  its  widowed  mother,  as  tiie  case  may  be,  np 
to  that  age,  and  shall  retain  the  settlement  so  taken 
until  it  shall  acquire  another. 

The  Qneen's  Bench  Division  (Smith  and 
Grantham,  JJ.)  qnashed  the  order  npon  the 
aathoritj  of  Ghuirdicms  of  Maidstone  tfnion  v. 
ChiordicuM  of  HoJhom  Union  (17  Q.  B.  Div.  817). 

The  respondents,  the  guardians  of  the  Beigate 
Union,  appealed. 

A.  Charles,  Q.G.  (with  him  Burleigh  Muir),  for 
the  appellants,  the  guardians  of  the  Beigai«e 
Union. — At  the  time  of  the  passing  of  the  39  ft  40 
Yict.  c.  61,  a  wife  kept  her  husband's  settlement 
after  his  death,  until  she  acquired  a  new  one. 
It  is  submitted  that  the  exception  in  sect.  35  was 
intended  to  preserve  this ;  and  that  the  section, 
while  sweeping  away  other  derivative  settlements, 
excepted  the  settlement  which  a  wife  has  derived 
from  her  husband.  If  so,  it  follows  that  the 
child  will  take  the  settlement  of  the  father,  as 
that  will  then  be  also  the  settlement  of  its 
widowed  mother.  The  words,  "  or  of  its  widowed 
mother  as  the  case  mav  be,"  can  be  satisfied  by 
reading  "  widowed  mother  "  to  mean  a  widowed 
mother  who  has  acquired  a  settlement.  They 
cited 

Quardians  of  Liverpool  v.  Overseers  of  Porteea,  50 
L.  T.  Bep.  N.  S.  296;  12  Q.  B.  Div.  803; 

Reg.  V.  Guardians  of  BridgnoHK,  48  L.  T.  Bep.  N.  S. 
^;  9  Q.  B.  Div.  765;  11  Q.  B.  Div.  814. 

Boeangtiet,  Q.G.  and  Mead,  for  the  respondents, 
the  guardians  of  the  Groydon  Union,  were  not 
called  on. 

Lord  EsHEB,  M.B. — In  the  first  place,  I  think 
we  must  stand  by  what  we  ourselves  decided  in 
Beg,  V.  Qua/rdiane  of  Bridgenorth  {vhi  atip,).  That 
is,  that  the  words  *'  no  person  "  mean  uie  person 
whose  case  is  under  discussion,  or,  in  other  words, 
the  person  who  is  or  is  not  to  be  removed.  In  the 
second  place,  I  think  that  the  governing  moment 
of  time  IS  the  moment  of  time  when  the  person  is 
to  be  removed  or  not;  that  is,  the  moment  of 
time  when  the  adjudication  is  to  t^e  place.  In 
the  third  place,  I  think  that  each  word  is  to  be 
read  in  its  ordinary  meaning  as  applied  to  that 
person  at  that  moment  of  time.  What  conclusion 
does  the  application  of  those  principles  lead  to  P 
The  section  in  question  begins :  *'  No  person  shall 
be  deemed  to  have  derived  a  settlement  from  any 
other  person,  whether  by  parentage,  estate,  or 
otherwise."  That  is  the  principal  enactment, 
and  it  sweeps  aways  derivative  settlements. 
Then  the  section  continues,  "  except  in  the  case 
of  a  wife  from  her  husband."  If  you  are  to  deal 
with  the  case  as  it  stands  at  the  moment  of 
adjudication,  that  must  be  read  as  meaning, 
except  in  the  case  of  a  person  who  is  a  wife  at 
that  moment.  If  she  is  a  wife  at  the  moment 
that  the  case  has  to  be  decided  she  is  excepted 
from,  if  she  is  not  a  wife  at  that  moment  she  is 
included  in,  the  general  enactment  that  there 
shall  be  no  derivative  settlements.  But  a  woman 
who  has  been  a  wife  does  not  remain  a  wife  after 
her  husband's  death;  and  she  is  only  brought 
within  the  exception   if   she   is  a  wife  at  the 


moment  of  adjudication ;  otherwise  she  is  withm 
the  general  rule.     Then   the    section  goes  on, 
*'  and  in  the   case  of  a  child  under  the  age  of 
sixteen,  which  child  shall  take  the  settlement  of 
its  &ther."    A  child  under  the  age  of  sixteen, 
therefore,  has  a  derivative  settlement.    It  takes 
the  settlement  of  its  father,  which  is  a  derivative 
settlement, "  or  of  its  widowed  mother,  as  the  case 
may  be."    That  is  the  case  of  a  child  whoM  father 
is  dfead.  Dealing  with  the  pauper  at  the  moment  of 
adju^cation,  those  words  "  as  the  case  may  be" 
mean  that  if  the  father  is  alive  at  the  moment  of 
adjudication  the  child  takes  his  settlement ;  if  it 
has  no  father,  but  has  a  widowed  mother,  it  takes 
hers.      What,  then,  is   the   settlement   of  its 
widowed   mother  which   the  child  is  to  take? 
What  is  the  widowed  mother's  settlement?    It 
might  be  either  her  own  or  derived  from  some 
other   person.    If  she  could   take  a  settlement 
derived  from  another  person,  it  would  be  derived 
from  her  husband.    But  the  section  says  thatyou 
are  not  to  look  at  derivative  settlements.    Wnat 
is  her  own  settlement  P    She  m^y  have  acquired 
one  by  continuous  residence  or  in  other  ways.    If 
she  has  acquired  no  settlement  independently  of 
her  husband,  then  her  settlement  is  her  birth 
settlement.    That  is  what  the  special  case  speaks 
of  as  her  maiden  settlement,  and  perhaps  that  is 
a  better  expression,  because  it  would  mdude  a 
settlement  acquired  by  her  before  marriage.    If 
she  has  acquired  none,  then  her  maiden  settle- 
ment is  her  birth  settlement.     We  shall  adopt 
the  case  of  The  Ckuirdians  ofMaidekme  Union  v. 
The  Oua/rdians  of  HoJhom  union  (17  Q.  B.  Div. 
817),  which  lays  down  a  rule  that  is  wholesome 
and  good  and  right.    What  you  have  to  look  at, 
according  to  that  case,  is   the  position  of  the 
woman  at  the  time  of  adjudication ;  if  she  is  a 
wife  she  takes  her  husband's  settlement,  if  she  is 
a  widow  she  does  not.    I  also  adopt  the  reasonmg 
of  Day,  J.  in  The  Quardiana  of  Kxngehridge  Union 
V.  The  Guardians  of  East    Stonehouee  (56  L.  T. 
Bep.  N.  S.  333 ;  18  Q.  B.  Div.  528) :  "  The  object 
of  the  section   appears  to  be   to  abolish  deri- 
vative settlements  except  where  it  would  cause 
injustice  to  do  so.     Thus  it  is  intended  not  to 
separate    a   wife    from    her    husband    during 
marriage,   or    children   of    tender  years  from 
their  parents,  or  from  their  surviving  parent,  if 
the  fati^er  or  mother  is  dead."    That  seems  to 
me  to  be  the  wholesome  interpretation  of  the 
section,  and  that  is  the  one  I  adopt.    If  the  father 
is  alive,  the  children  go  with  the  father;  if  tiie 
&,ther  is  dead,  the  children  ^  with  the  widowed 
mother.  I  think  that  the  decisions  of  the  Qaeen'i 
Bench  Division  in  The  Ouardiaaie  of  Maiddone 
Union  v.  The  Quardiane  of  Holbom  Union  (M 
eup,)  and  in  the  present  case  are  right,  and  that 
they  are  both  in  aooordance  with  the  case  of  Beg, 
V.  UuardioMe  of  Bridgenorth  {ubi  mip.). 

FuY,  L.  J. — I  also  think  that  this  appeal  must 
fail.  I  do  not  think  that  the  section  is  easy  to 
interpret;  but  we  can  see  our  way  now  to  ao 
interpretation  which,  in  our  view,  is  the  right  one. 
The  section  begins  by  saying  that,  "  No  person 
shall  be  deemed  to  nave  derived  a  settlement 
from  any  other  person."  Pausing  there,  the 
object  ot  the  Legislature  is  plain,  namely,  to 
sweep  away  the  intricate  and  difficult  inquiriei 
as  to  derivative  settlements.  Then  there  oome 
two  exceptions,  the  first  of  which  is,  **  exoept  in 
the   case  of  a  wife  from  her  husbaad."     Mr. 
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Gharles  says  that  that  means,  not  "  except  in  the 
case  of  a  wife,"  but  "  except  in  the  case  of  the 
settlement  of  a  wife ;"  that  is,  that  the  law  as  it 
then  stood,  under  which  a  widow  took  her 
husband's  settlement,  is  retained  by  virtue  of  the 
exception.  I  do  not  agree  with  that  view.  In 
the  first  place,  I  think  that  the  exception  was 
introduced  for  the  purpose  of  humanity,  and  was 
only  intended  to  prevent  the  separation  of  married 
couples.  In  the  second  place,  I  think  that  the 
exception  should  be  read  narrowly,  so  as  to  avoid 
intricate  inquiries.  Now,  an  inquiry  as  to  the 
settlement  of  a  living  man  is  easy;  but  the  same 
inquiry,  when  the .  man  is  dead,  necessarily 
becomes  more  difficult.  I  think,  therefore,  that 
the  exception  must  be  confined  to  the  case  of  a 
wife  whose  husband  is  living.  Then  the  section 
^oes  on  to  the  second  exception,  "  and  (except) 
in  the  case  of  a  child  under  the  age  of  sixteen, 
which  child  shall  take  the  settlement  of  its 
father  or  of  its  widowed  mother,  as  the  case  may 
be,  up  to  that  age,  and  shall  retain  the  settlement 
so  taken  until  it  shall  acquire  another."  I  think 
those  last  words  throw  some  light  upon  the  ques- 
tion whether  a  wife  retains  her  husoand's  settle- 
ment after  his  death.  It  is  expressly  provided 
that  the  child  is  to  retain  the  settlement  so  taken ; 
but  nothing  is  said  as  to  the  wife's  retaining  hers. 
If  the  husband  is  living,  the  wife  goes  with  him  ; 
and  as,  by  the  second  exception,  a  child  under  the 
age  of  sixteen  is  to  take  the  settlement  of  its 
father,  if  living,  the  result  is  that,  where  there 
are  a  father  and  mother  and  children  under 
sixteen,  they  all  go  together.  If  the  mother  is 
dead,  the  father  and  children  will  go  together; 
if  the  father  is  dead,  the  children  will  go  with 
the  widowed  mother  to  her  birth  settlement, 
unless  she  had  acquired  another  settlement  before 
her  marriage,  in  which  case  they  will  go  to  that 
settlement.  That  is  the  humane  and  reasonable 
interpretation  of  this  section. 

Judgment  for  gtuM-dians  of  Groydon   Union, 
the  respondents  in  the  appeal. 

Solicitors  for  Croydon  Union,  West,  King, 
Adams,  and  Go, 

Solicitors  for  Beigate  Union,  Morrisons,  for 
O,  C7.  Morrison,  Eeigate. 


July  13  and  14, 1887. 

(Before  Lord  Esher,  M.B.,  Lindlet  and  Lopes, 

L.JJ.) 

EsDAiLE  V.  The  Assessment  Gomhittee  of  the 
City  of  London  Union,  (a) 

Poor  rate—TUhes — Statutory  payment  in  lieu  of 
tithes  in  the  city  of  London — iTon-rateoMliiy  of-^ 
37  Hen.  8,  c.  1^—48  EUz.  c.  2—44  ^  45  Vict.  c. 
cxevii.  ss.  3,  8, 10. 

Under  the  Act  37  Hen.  8,  c.  12,  which  recited  that 
contention,  Sfc,  had  a/risen  wUhi/n  the  cUy  of 
London,  hehoeen  the  parsons,  ^c,  of  the  said 
city  and  the  citizens  and  inhabitants  of  the 
same,  for  cmd  concerning  the  payment  of  tithes, 
oblations,  and  other  duties  wimin  the  said  city, 
it  was  decreed  thai  the  diizens  and  inhahiianis 
should  yearly  pay  their  tithes  to  the  pa/rsons,  8fc., 
after  a  fixed  yearly  rate  in  respect  oftJieir  houses, 

(a\  Rnponed  by  A.  A.  Hopkisb,  Ebq.,  BAn1at«r-At-T.AV. 


And  under  44  4*  ^  Vict,  c.  cacvii.,  which  recited 
that  there  were  disputes  as  to  the  payments  to  be 
made  in  respect  of  tithes  in  the  parish  of  8t. 
Botolph  Witnout,  AJdgate,  and  it  would  be  bene- 
fidal  to  the  inhabitants  and  owner  of  the  tithes 
of  the  pa/rish  that  all  such  disputes  should  be 
settled,  and  thaJt  there  should  oe  paid  to  the 
oum&i*  a  fixed  annual  sum  in  lieu  and  full  satis- 
faction  of  all  tithes  and  panfm^nts  within  the 
parish,  it  was  enacted  by  sect.  3  tliat  "  all  tithes 
a/nd  sums  of  money  in  lieu  of  tithes  whatsoever 
arising  or  growing  due  in  the  said  parish  .  .  . 
shall  cease  and  be  extinguished,  andthe  tithe-owner 
shall  .  .  .  accept  amd  receive  in  lieu  and 
satisfaction  of  the  tithe  and  m*ww  of  money  in 
Ueu  of  tithes  so  ceasing  and  exiinguished,  and 
to  which  he  would  ha/ve  been  entitled  if  this  Act 
had  not  been  passed,  the  annual  sum  of  65001., 
which  shall  he  levied  and  collected  by  the  church- 
wardens on  cmd  from  the  persons  by  law  rale- 
able  to  poor  rales  in  the  said  parish,  in  respect 
of  the  houses  by  Ioajd  rateable  to  poor  rates  .  .  . 
amd  shaU  he  assessed  on  the  annual  value  of  those 
houses  as  ascertained  by  the  valualion  or  assess- 
ment for  the  poor  rates  for  the  time  being  in  force, 
and  me  said  sum  of  6500Z.  shall  be  paid  by  the 
churchwardens  to  the  tithe-owner  in  ea^h  and 
every  year. 

Held  (aprming  the  judgment  of  the  Queen^s  Bench 
Division),  that  the  tithes,  oblations,  and  other 
duties  within  the  cUy  of  London,  paid  according 
to  the  rate  fixed  by  37  Hen.  8,  c.  12,  and  in 
respect  of  which  the  sum  of  6b00l.  was  a  statutory 
commutation  payable  by  the  above  parish  under 
44  ^  45  Vict.  c.  cxevii.,  were  not  titties  or  a  pay- 
msnt  in  Ueu  of  tithes  within  the  meaning  of  43 
Eliz.  c.  2,  and  therefore  the  said  sum  of  6500Z. 
was  not  rateable  to  the  relief  of  the  poor  of  the 
said  parish. 

This  was  an  appeal  from  a  judgment   of  the 

Queen's  Bench  Division  (Denman  and  Mathew, 

J  J.),  reported  ante,  p.  356;  and  at  56  L.  T.  Bep. 

N.  S.  523. 
A  case  had  been  stated  under  32  &  33  Vict.  c.  67, 

which  case  is  fully  set  out  in  the  report  in  the 

court  below,  upon  which  case  the  Queen's  Bench 

Division  gave  judgment  in  favour  of  Esdaile. 
The  Assessment  Gommitte  appealed. 
Sir  E.  Glarhe  (8.-G.)  and  /.  Henderson  for  the 

Assessment  Gommittee. 

Sir  B.  E.  Webster  (A.  G.)  and  Sidntfy  WoolfioT 

the  respondent. 
The   arguments    in   the   court    below    were 

repeated,  the  following  authorities  being  cited  or 

referred  to : 

Esdaile  v.  Poytw,  52  L.  T.  Bep.  N.  S.  530,-  and  54 

L.  T.  Eep.  N.  S.  705 ; 
Bm  y.  Toms,  1  Dong.  401 ; 
Esg.  V.  Ohri^wherson,  53  L.  T.  Bep.  N.  8.  804 ;  16 

Q.B.Div.7; 
B«B  T.  OarVyon,  8  T.  B.  385 ; 
Eeg.  Y.  Shaw,  12  Q.  B.  419 ; 
Bes  Y.  BoUero,  4  B.  A  C.  467 ; 
Lowndes  v.  Hone,  2  Wm.  Bl.  1252 ; 
Champneys  y.  Buchan,  4  Drew.  104 ; 

1  Eagle  on  Tithes,  17.  421 ; 

2  Eagle  on  Tithea,  442, 464 ; 
Calthrop's  Beports,  92  et  seq. 

Lord  EsHEE,  M.E. — ^In  this  case  we  have  to 

consider  whether  this  payment  of  a  specific  sum 

of  money,  made  to  the  respondents  under  and  by 

virtue  of  an  Act  of  Parliament,  and  to  be  raised 

.  by  a  rate,  is  property  rateable  to  the  relief  of  the 
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poor.  The  question  is,  whether  that  payment  is 
prima  facie  a  payment  which  would  he  rateable 
under  the  statute  43  Eliz.  c.  2.  I  am  clearly  of 
opinion  that  it  is  not.  Having  in  Beg.  v.  ChristO' 
pherson  {uhi  aup.)  decided  that  a  person  must  be 
rated  with  reference  to  his  ability  in  the  parish, 
and  having  laid  it  down  that,  according  to  the 
authorities,  the  property  rateable  must  be  limited 
to  propertv  of  a  visible  and  tangible  nature,  such 
as  IS  capable  of  being  taken  cognisance  of  and 
estimated  by  the  overseers,  it  is  obvious  that  this 
payment  of  money,  to  be  raised  by  a  rate,  is  nob 
property  which  ia  primd  facie  rateable  under  the 
statute  of  Elizabetn.  It  is  said,  however,  that  it 
is  a  payment  of  tithes  or  a  payment  in  lieu  of 
tithes  within  the  statute  of  Elizabeth,  and  is 
therefore  rateable.  Now,  a  tithe  rateable  as  tithe 
under  the  statute  of  Elizabeth  was  that  tithe 
which  was  at  first  received  by  the  clerey  of  the 
parish  in  kind,  and  it  was  because  the  cler^man 
received  it  in  kind,  and  because  he  could  distrain 
for  it,  that  it  was  considered  to  be  physically  in 
his  occupation,  for  he  took  it  in  kind  from  the 
land.  The  tithe  in  the  present  case  is  certainly 
not  such  a  tithe  as  that,  and  whether  tithe,  that 
is,  a  tenth,  is  the  right  name  for  it  or  not,  it  is 
not  a  tithe  rateable  under  43  Eliz.  c.  2.  Is  it 
then  brought  within  the  statute  by  the  authori- 
ties as  something  equivalent  to  a  tithe  P  For  if 
it  could  be  shown,  as  was  said  in  Beg.  v.  ChristO' 
phersorif  that  the  money  payment  here  was  a  pay- 
ment in  lieu  of  tithes,  the  rector  would,  accoroing 
to  the  authorities,  have  been  rateable  in  respect 
thereof ;  and  if  the  rector  had  been  rateable,  the 
present  respondents  would  be  rateable.  It  is 
said  that  it  nas  been  made  out  tbat  this  is  a  pay- 
ment in  lieu  of  tithes,  because  the  payment  is 
called  a  tithe  in  the  statute  of  37  Hen.  8,  c.  12. 
But  surelv  it  is  impossible  to  say  that  the  mere 
fact  of  calling  it  a  tithe  in  a  statute  shows  that 
this  pa3rment  is  a  pavment  in  lieu  of  tithes  proper 
within  the  statute  ot  Elizabeth.  You  must  show 
not  merely  that  it  is  a  payment  in  lieu  of  what 
were  called  tithes,  but  a  payment  in  lieu  of  such 
tithes  as  come  within  the  statute  of  Elizabeth. 
As  to  the  suggestion  that  this  is  a  payment  in 
lieu  of  tithes  payable  by  custom  at  the  time  of  the 
passing  of  37  Hen.  8,  c.  12,  in  respect  of  houses  in 
the  city  of  London,  though  1  doubt  whether  such 
a  custom  could  be  a  good  one,  I  can  see  no  evi- 
dence of  such  a  custom,  or  even  of  a  custom  that 
the  land  on  which  the  houses  were  built  was  still 
to  be  liable  to  a  pavment  in  lieu  of  tithes  in  cases 
where  tithes  would  have  been  paid  out  of  the 
land  if  productive  before  the  houses  had  been 
built  upon  it.  Therefore  it  is  not  made  out  that 
this  payment  under  37  Hen.  8,  c.  12,  is  a  payment 
in  lieu  of  tithes  payable  in  respect  of  land  on 
which  houses  were  Duilt.  It  was  then  argued 
that  this  wan  a  payment  made  by  the  occupiers 
of  houses  in  lieu  of  tithes  payable,  not  in  respect 
of  the  land  on  which  those  houses  were  built,  but 
in  respect  of  land  in  the  parish  on  which  no  houses 
were  Duilt.  One  ought  to  look  very  closely  at 
such  a  proposition,  because,  if  it  were  true,  it 
would  be  making  people  who  occupy  houses  pay 
money  in  lieu  of  those  who  occupy  land  profitably 
upon  which  no  houses  are  built,  and  who  would 
be  exempt  from  paying  tithes  in  respect  of  that 
land.  It  would  require  very  strong  evidence  to 
satisfy  me  of  that,  for  anything  more  unjust  can 
hardly  be  imagined.    To  support  that  proposition 


it  must  first  be  shown  that,  if  there  were  tithes 
payable  in  respect  of  land  profitably  used  as  Lmd 
m  the  City  at  the  time  of  the  passing  of  37  Hen.  8, 
0.  12,  the  payment  of  those  tithes  was  extin- 
guished by  this  Act.  I  can  see  nothing  to  indnoe 
me  to  believe  that,  if  they  did  exist,  they  were  ex- 
tinguished. Sects.  10, 14,  and  17  of  37  Hen.  8, 
c.  12,  are  scarcely  consistent  with  that  view,  and 
are  more  consistent  with  the  view  that  if  tha« 
was  any  land  occupied  for  profit — and  I  cannot 
say  that  there  was  at  that  time  no  such  land  in 
the  city  of  London — the  persons  so  occupying 
such  land  were  still,  after  the  passing  of  that 
statute,  as  much  liable  to  the  payment  of  tithes 
as  they  were  before.  Therefore,  supposing  in  the 
first  place  that  no  tithe  was  payable  within  the 
city  of  London,  then  this  is  a  new  personal  impo- 
sition, which  is  not  a  tithe,  or  anything  in  lien  of 
a  tithe,  rateable  under  43  Eliz.  c.  2 ;  or,  secondly, 
if  there  were  tithes  proper  within  the  city  of 
London,  that  is  a  tithe  payable  in  respect  of  the 
profitable  use  of  land,  there  is  nothing  to  show 
that  such  tithes  were  extinguished.  In  either 
case  it  is  not  made  out  that  this  payment  was  a 
payment  in  lieu  of  tithes  rateable  under  43  Eliz. 
c.  2.  Then  further,  we  have  this:  the  statute 
37  Hen.  8,  c.  12,  was  in  the  nature  of  a  private 
Act  of  Parliament  to  determine  a  dispute  between 
the  parishioners  and  the  clergy.  It  is  impossible 
to  say  that  a  recital  that  there  was  a  dispute  as 
to  payment  of  tithes  is  proof  that  tithes  were 
payable.  And  when  it  is  seen  that  this  Act 
amounts  to  an  agreement  by  way  of  compromise, 
one  is  then  entitled,  if  the  words  will  permit  of 
two  meanings,  to  see  how  it  has  always  been 
treated  by  tne  parties  to  it  on  bath  sides.  For 
286  years  there  never  has  been  any  attempt  until 
now  to  rate  the  person  entitled  to  this  payment. 
Therefore  it  is  conclusive  that  all  parties  con- 
cerned in  this  compromise  have  construed  it  to 
mean  that  the  person  who  received  that  payment 
was  not  rateable  to  the  poor  in  respect  thereof, 
but  wa^*  entitled  to  the  full  benefit  of  the  pay- 
ment. These  considerations  seem  to  me  to  show 
conclusively  that  this  payment  cannot  be  brought 
within  43  Eliz.  c.  2.  There  are  some  other  con- 
siderations which  seem  to  me  to  point  in  the 
same  direction.  There  are  sections  in  the  statute 
of  1881  (44  &  45  Yict.  c.  czcvii.)  which  seem  to 
me  to  assume  that  there  were  even  tithes  pay- 
able within  this  parish  in  respect  of  land  which 
was  not  built  upon.  I  notice  this,  because  those 
sections  are  only  wanted  on  the  view  that  those 
tithes  were  payable.  Agaiui  the  mode  of  redemp- 
tion provided  m  sect.  10  of  the  Act  of  1881  points 
in  the  same  direction ;  for  when  the  parties  were 
stipulating  for  a  redemption,  the  redemption  is  to 
be  on  the  footing  that  the  whole  of  the  monfj 
and  nothing  less  is  payable  to  the  person  entitled 
to  the  payment,  and  if  it  is  to  be  redeemed  it  is  to 
be  on  tne  footing  that  it  is  a  property  which  is 
subject  to  no  reduction,  but  which  is  to  be  re- 
placed by  a  sum  which  would  vield  the  fonner 
annual  amoimt  without  any  deduction.  That 
supports  the  view  that  this  payment  is  a  personal 
payment,  originally  given  for  the  support  of  the 
clergy,  and  is  not  a  tithe  or  a  payment  in  lien  of 
a  tithe  rateable  under  43  Eliz.  c.  2.  For  these 
reasons  I  am  of  opinion  that  this  appeal  must  he 
dismissed. 

Ltndlet,  L.  J. — ^I  am  of  the  same  opinion.   The 
question  which  we  have  to  consider  is,  whether  a 
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certain  annual  payment   of  6500L  made  to  the 
respondent  under  the  provisions  of  the  London 
(City)  Tithes    (St.  Bodolph    Without,  Aldgate) 
Act  1881,  is  or  is  not  rateable  to  the  poor.    The 
object  of  the  Act  under  which  the  said  sum  is 
payable  was  not  to  make  this  payment  liable  to 
poor  rate;    the    object    was    totally    different, 
namely,   to   settle   certain  disputes  which  had 
existed  between  the  parishioners  and  Mr.  Esdaile 
as  to  sums  payable  by  them  to  him  in  respect  of 
what  is  called  tithe  for  houses  in  the  parish. 
He  and  his   predecessors   in    title   had    been 
ftCCQstomed  to  receive  certain  payments  in  respect 
of  houses  which  I  may  call  house  tithes,  under 
37  Hen.  8,  c.  12,  and,  so  far  as  we  know,  there  were 
no  other  tithes  payable  in  this  parish  to  anybody 
except  what  are  called  tithes  payable  under  that 
statute.     Disputes   had  arisen  respecting  these 
payments,  ana  the  Act  of  1881  was  passed  to  put 
an  end  to  all  those  disputes  by  fixiujj  a  certain 
annual  sum  to  be  paid  to  Mr.   Esdaile  by  the 
inhabitants,  that  sum  to   be  levied   by  a  rate. 
The  object   was  to  substitute  a  fixed  payment 
which  was  incapable  of  being  disputed  for  a  pa3rment 
which  gave  rise  to  controversy.    That  being  the 
object,  one  is  struck  with  the  contention  that  this 
statutory  payment  of  6500L  should  be  rateable  to 
the  poor,  if  that  in  respect  of  which  it  was  given 
never  was  rateable.     That  may  be  the  effect  of 
the  Act,  but,  if  it  is,  it  seems  to  me  contrary  to 
the  intention  of  the  Legislature  in  passing  the 
Act.  Now,  the  house  tithe,  under  37  Hen.  8,  c.  12, 
had  never  been  rated  to  the  poor.  It  is  incredible 
that  that  pajrment,  whether  you  call  it  a  tithe  or 
a  payment  in  lieu  of  tithe,  should  never  have 
been  rated  to  the  poor  if  by  law  it  was  rateable ; 
and  the  only  inference  I  can  draw  from  that  fact 
is,  that  for  some  reason  or  other  it  was  not  con- 
sidered   as     coming     within   the    statute     of 
43   Eliz.   c.   2.    The  owner  of   this  house  tithe 
was  not  the  parson ;  he  was  a  lay  impropriator ; 
and  so  he  could  not  be  reached  unoer  the  first 
part    of   43  Eliz.  c.  2,    s.  1.     If  he   could   be 
reached  at  all,  it  could  only  be  under  the  latter 
part  of  the  section,  which  treats  of  occupiers  of 
tithes  impropriate  and  propriation'^  of  tithes.  One 
can  only  account  for   the  fact   \'       this  house 
tithe  never  was  rated  on  the  theo./  that  those 
words  in  that  statute  do  not  &pply>    We  are 
asked  then    to    say  that  this  6500Z.  a  year  is 
rateable  to  the  poor,  when  that  for  which  it  was 
substituted  never  was  rated,  because  it  was  not 
considered  as  being  within  43  Eliz.  c.  2.    The 
argument  pressed  upon  us  is  based  on  the  fact 
that  this  house  tithe  is  called  a  tithe  in  37  Hen.  8, 
c.  12,  that  the  disputes  about  it  are  referred  to  in 
the  preamble  of  the  Act  of  1881  as  disputes  about 
tithes ;  and  we  are  therefore  asked  to  s&j  that 
this  house  tithe  was  a  tithe  or  a  payment  m  lieu 
of  tithe,  and  ought  to  be  held  rateaole  under  the 
statute  of  Elizabeth.    I  cannot  say  so.    No  one 
knows  what  was  the  real  state  of  the  tithe  law  in 
the  City  before  37  Hen.  8,  c.  12.    I  do  not  know 
whether  tithes  were  payable  in  the  City  or  not, 
and  I  do  not  know   whether  what    are    called 
tithes  were  tiches  proper ;  and  so  it  appears  to 
me  that  the  only  inference  to  be  drawn  from  what 
we  do  know  is,  that  for  some  reason  or  other 
those     payment3     were     not     rateable    within 
43  EKz.  c.  2.    There  is  nothing  in  the  Act  of  1881 
which  brings  them  within  the  statute  of  Elizabeth, 
and  I  think  there  is  something  which  indicates  that 


they  were  not  intended  to  be  brought  within  it. 
Looking  at  the  preamble  of  the  Act  of  1881  and 
the  redemption  clause,  it  is  clear  that  this  Act 
was  the  result  of  a  compromise,  and  a  person  who 
was  entitled  to  receive  certain  sums  not  rateable 
to  the  poor  was  to  have  a  fixed  annual  sum  in 
lieu  thereof,  nothing  being  said  as  to  whether  it 
was  rateable  to  the  poor  or  not.  It  could  not 
have  been  intended  that  the  fixed  sum  should  be 
rateable  when  the  other  was  not.  It  would  be 
departing  from  the  apparent  bargain  and  taking 
advantage  of  some  amoiguous  expressions  in  the 
Act  to  saddle  the  statutory  payment  of  6500Z.  with 
a  liability  to  a  rate.  It  is  impossible  to  imore 
the  facts  that  I  have  mentioned!,  and  to  hold  that 
the  new  statutory  payment  is  in  any  way  more 
rateable  than  the  old  payment  for  which  it  was 
substituted.  The  appeal  must  therefore  be  dis- 
missed. 

LoP£S,  L.J. — ^The  assessment  committee  to 
succeed  must  make  out  that  these  payments 
under  37  Hen.  8,  c.  12,  were  either  tithes  within 
the  meaning  of  43  Eliz.  c.  2,  or  payments  in  lieu 
of  such  tithes.  The  statute  of  Elizabeth  is  the 
only  statute  which  deals  with  the  subject-matter  of 
rateability,  the  other  statutes  more  or  less  dealing 
with  the  machinery  of  ratiuff.  A  payment  in  lieu  of 
tithes,  in  order  to  be  rateable,  must  be  in  lieu  of 
tithes  rateable  under  the  statute  of  Elizabeth. 
These  payments  with  which  we  have  to  deal  in  the 
present  case  are  clearly  not  tithes  as  understood 
at  common  law.  At  common  law  tithes  are  pay- 
ments on  thinffs  which  grow  from  year  to  year, 
and  not  upon  nouses,  or  rent  reserved  upon  a 
lease  of  houses.  These  payments  have  none  of 
the  attributes  of  what  I  may  call  tithes  at 
common  law.  Tithes  at  common  law  are  charges 
upon  the  land,  and  recoverable  by  distress. 
Tnese  payments  are  not  chargeable  on  the  land 
recoverable  by  distress,  but  are  mere  personal 
charges,  recoverable  by  a  personal  remedy.  The 
next  question  is,  are  they  payments  in  lieu  of 
tithes  rateable  under  43  Eliz.  c.  2  P  To  be  pay- 
ments in  Heu  of  tithes  the  tithes  must  have 
existed,  and  must  have  been  extinguished  by  the 
Act  of  Hen.  8.  It  is  left  in  the  utmost  obscurity, 
and  we  have  no  means  of  knowing  whether  such 
tithes  ever  existed  within  the  city  of  London. 
JBut  assuming  that  they  did  exist,  I  am  dearly  of 
opinion  that  they  were  not  extinguished  by  the 
Act  of  Hen.  8.  The  probability  is  that  the  land 
within  the  City  had  been  largely  built  upon,  and 
that  tithes  had  thereby  to  a  great  extent  been 
extinguished;  and  I  am  inclined  to  think  that 
there  were  other  lands  within  the  City  not  built 
upon,  and  as  to  those  lands,  if  tithes  existed  at  all, 
tithes  would  have  been  leviable.  It  is  important 
to  see  how  this  Act  of  37  Hen.  8,  c.  12,  came  to 
be  passed.  The  explanation  seems  to  me  to  be 
that,  a  lar^  portion  of  the  land  having  become 
covered  with  buildings,  tithes  had  been  lost  to 
the  tithe-owner,  and  that  this  Act  was  passed  to 
give  him  a  statutory  payment  in  respect  of  houses, 
not  in  lieu  of  tithes ;  for  they  had  been  lost,  but 
called  tithes  in  the  Act,  leaving  tithes  on  any 
other  land,  if  there  was  any  such  land,  leviable 
as  before.  That  being  my  view,  these  payments 
cannot  be  considered  as  payments  in  lieu  of 
tithes,  and  I  am  strongly  confirmed  in  that  view 
by  the  £Ekct  that  for  nearly300  years  no  assessment 
has  ever  been  attempted  to  be  made  in  respect 
to  these  payments.      It  would  be  a  breacn  of 
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&uth  that,  when  the  tithe-owners  have  agreed  to 
take  an  annnal  sum  of  6500Z.  in  lien  of  that 
which  was  not  rateable  to  the  poor,  it  should  be 
said  that  this  annual  sum  is  rateable.  I  am 
therefore  of  opinion  that  the  appeal  should  be 
dismissed.  Ajfi>eal  dUmisBed. 

Solicitors  for  assessment  committee,  BcuyUa  and 
Pearcs, 

Solicitors  for  respondents,  TTin^and  Co, 


HIGH   COURT  OF  JUSTICE. 


OHANOEEY  DIVISION. 

Nov.  4»  5,  and  15,  1887. 

(Before  Stirling,  J.) 

BBin)Xix)w  V.  GuAEDiAirs  of  "Woetlbt  Union,  (a) 

Nuiaanc^^BmdU'pom  hoq^Ual^ItUerim  w^ime- 

tion. 

An  interim  injuneUon  gramied  restrcming  a 
samHa/ru  CMihorUy  from  eorUinumg  a  rnnaU-pox 
hoapiici,  on  ths  grownd  that  there  was  an  **  appre' 
dalle  injwry  to  the  plamiiff^e  property  "  vnthin 
the  worde  need  by  Cotton,  LJ,  in  Fleet  v. 
Metropolitan  Asylums  Board  (2  Times  L.  Bep. 
361). 

Thb  plaintiff  W.  A.  Bendelow  was  the  owner  of 
three  freehold  dwelling-houses,  farm  buildings, 
and  twenty-one  acres  of  land,  in  the  hamlet  of 
Birley  Oarr,  in  the  township  and  parish  of 
"Wortley,  and  the  other  plaintiffs  were  his  tenants, 
one  of  them  bein^  a  cowkeeper  and  dairyman. 

The  rural  sanitary  authority  of  the  Wortley 
Union  bought  an  acg'oinins  dwelling-house,  and 
used  the  same  for  a  smc3l-poz  hospital.  The 
oottaee  was  bounded  on  one  side  by  the  plain- 
tiff's land,  on  another  side  by  the  high  road,  and 
on  the  two  other    sides    by  open  fields.     The 

Plaintiff's  property  was  between  130  feet  and 
60  feet  from  tne  hospital. 
On  the  17th  Oct.  last  the  plaintiffs  commenced 
an  action,  and  applied  for  an  interim  injunction. 
Their  motion  stood  over  from  Nov.  5  in  order  to 
enable  a  medical  referee  to  inspect  the  place  on 
behalf  of  both  parties  and  report. 

Dr.  Murphy,  the  gentleman  chosen  for  this 
purpose,  reported  as  follows  : 

Ab  a  reenlt  of  my  inspection,  I  am  satisfied  that  the 
small-pox  hospital,  by  reason  of  its  proximity  to  the 
above-mentioned  houses  belonging  to  or  ooonpied  by  the 
plaintiffs,  is  a  danger  to  persons  who  are  snsoeptible  to 
small-pox  and  who  are  dwelling  in  these  houses,  and, 
fnrther,  that  the  hospital,  by  reason  of  its  proximity  to 
the  Hirst  Common-lane,  is  a  aanger  to  persons  susceptible 
to  nnall-pox  and  who  frequent  that  lane.  I  am  of 
opinion  that  by  the  exercise  of  precautions  which  I 
believe  are  taken  in  the  management  of  the  hospital,  it 
is  possible  to  prevent  danger  of  infection  arising  from 
personal  communication;  but  the  danger  which  exists 
IS  that  of  aerial  communications  of  infection  from  the 
aggregation  of  persons  suffering  from  small-pox  in  the 
hospital.  In  estimatinjp  the  amount  of  diuiger,  it  is 
proper  to  state  that  this  danger  is  not  great,  that  the 
danger  is  one  of  possibility  rather  than  of  nrobabilitnr 
of  small-pox  beinjp  caused  by  the  hoepitai.  I  fina. 
moreover,  on  inquiry,  that  yery  many  of  the  inmates  of 
the  houses  belonging  to  or  occupied  by  the  plaintiffs 
have  been  recentiy  revaccinated,  and  are  tiierefore 
presumabW  insusceptible  to  attack  by  small-pox.  I 
should  add  that  I  nave  in  this  roiK)rt  considered  only 
the  danger  to  the  plaintiffs  from  infection  by  small-pox, 
and  have  not  had  any  regard  to  any  effects  upon  health 

(n)  Ueported  by  A.  Pulukq,  E>q.,  HarriBter-at-Law. 


caused  to  the  plaintiffs  by  mental  anxiety  rosnlting  from 
the  use  of  the  Hirst  as  a  small-pox  hospital. 

Qraham  Haetinge,  Q.G.  and  BlaJeeeley,  for  the 
plaintiff,  cited 

Metropolitan  AByluma  Diitrict  v.  HiU,  6  App.  Cm. 

198; 
FleetT,  Metropolitan  Atylume  Board,  2  Times  L.Bep. 

862. 

Pearson,  Q.C.  and  Warrington,  for  the  defen- 
dant sanitary  authority,  argued  that  in  all  these 
cases  the  question  was,  what  was  the  amount  of 
danger  necessary  to  cause  a  nuisance  P  The  caseB 
cited  on  the  other  side  showed  that  an  injunction 
would  not  be  granted  unless  the  plaintiffs  made 
out  that  there  was  real  and  substantial  danger. 
In  the  present  case  the  onlv  risk  was  from  ainal 
communication,  and  the  judgment  of  Bowen,  LJ. 
in  Fleet  v.  Metropoliian  Asylums  Board  showed 
how  little  importance  could  De  attached  to  thatw 

Qraha/m  Hastings,  Q.O.  in  reply. 

The  following  cases  were  also  cited : 

Fletcher  v.  Bealey,  52  L.  T.  Bep.  N.  S.  541 ;  28  Ch. 

Div.  688: 
Attomey-Cfeneral  v.  Corporation  of  Kingston,  12  L.T. 

Bep.  N.  S.  665;  18  W.  B.  888: 
Saiwn  y.  North  Brancepeth  Coal  Company,  31 L.  T. 

Bep.  N.  S.  154;  L.  Bep.  0  Gh.  705; 
Baines  v.  Bcmker,  Ambler,  158 ; 
Beg,  V.  Burnett,  4  M.  &  S.  272 ; 
Earl  of  Bipon  v.  Hohart,  8  Mj.  A  K.  169 ; 
Matthews  v.  Corporation  of  SnejBHeld,  31  Sol.  J.  7?! 

STiBLnro,  J. — ^This  case  certainly  oomes  clcse 
to  the  line.  The  first  question  is,  what  is  the 
law  applicable,  and  that,  after  the  discussion 
which  it  has  under^ne  in  recent  cases,  is  tolerably 
clear.  The  plaintiffs  complain  of  a  building  at 
no  great  distance  from  their  property  as  a 
nuisance,  being  used  as  a  small-poz  hospital.  The 
burden  of  proof  is  upon  them.  They  must  maikB 
out,  not  merely  that  patients  suffering  from 
infectious  disease  are  gathered  together  there,  bat 
that  there  is  also  some  injury  to  the  rights  of  the 
plaintiffs  as  owners  of  tne  property  where  they 
live.  Then  comes  the  question,  what  is  the  amount 
of  injury  which  will  induce  the  court  to  treat 
this  as  a  nuisance  P  That  is  well  illustrated  by 
Fleet  v.  Metropolitan  Asylums  Board  (2.  Times 
L.  Bicp.  361).  The  enression  there  used  is  Uiat 
there  must  be  provable  injury  to  the  plamtifEs* 
property.  The  plaintiffs  must  make  that  out. 
Mas  that  been  made  out  here  P  The  p]ainti&' 
property  is  between  132  feet  and  147  leet  from 
the  place  in  question.  The  house  abuts  on  a  road 
made  by  the  plaintiffs  going  to  and  from  their 
houses.  There  is  between  the  building  occupied 
as  a  hospital  and  the  plaintiffs*  house  a  wall 
13  feet  hi^h.  Upon  the  evidence  adduced  by 
the  plaintiffs  I  felt  considerable  doubt,  and  I 
suggested  that  some  medical  man  should  gp 
down  and  report  accordingly.  Dr.  Murphy,  nomi- 
nated by  Dr.  Buchanan,  of  the  Local  Gk>vem- 
ment  Board,  was  sent  down  accordingly,  and 
reported  as  follows.  [His  Lordship  then  resd 
Dr.  Murphy's  report  given  above,  and  oontinaed 
as  follows :]  As  r^sards  the  last  paragraph,  there 
can  be  no  doubt  Dr.  Murphy  exercised  a  proper 
discretion  in  leaving  that.  What  meaning  am  I 
to  attach  to  that  report  P  I  think  it  shows  thit 
there  is  a  real  appreciable  danger  to  persoos 
susceptible  to  smail-poz,  though  not  very  great 
On  the  other  hand,  the  nature  of  the  disease  is 
such  that  if  once  a  person  suffers  from  it,  it  is 
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irreparable  in  the  senBe  in  which  that  word  is 
ttsea  In  reference  to  an  injunction.  I  think  the 
plaintiffs  have  made  out  a  case  of  real  appreciable 
injnry,  though  not  a  ^reat  one,  and  are  entitled 
CO  an  interlocutory  injunction  to  restrain  the 
user  of  the  place  so  as  to  be  a  nuisance  to  the 
plaintiffs. 

Solicitors :  Carlisle,  Unna,  and  Bider ;  Torr  and 
Oo.,  for  Dransfield  and  Sons,  Penistone. 


QUEEN'S  BENCH  DIVISION. 

Monday,  Nov.  7, 1887. 
(Before  Stephen  and  Chaales,  JJ.) 
Peake  ahd  others  v.  The  Finchlet  Local 

BOAED.  (a) 

The  PubUe  HeaMh  Act  1875  (88  ^  89  Vict.  e.  55), 
s.  180,  sub-sect.  18 — ArhUraMon — Costs. 

An  arbitrator  or  uvmire  appointed  to  determine  a 
dispute  under  the  l79th  and  ISOth  sections  of  the 
PMic  Health  Act  1875  (38  ^  89  Vict.  c.  55) 
must  in  his  award  deal  vnth  the  costs  of  and 
consequent  upon  the  reference,  which  are  placed  in 
his  discretion  by  the  13th  suh-secHon  of  the  180th 
section,  a/nd  if  ne  fails  to  do  so  the  court  will 
remit  the  award  to  him  for  the  purpose  of  deter- 
mining the  question  of  costs. 

This  was  a  motion  on  the  part  of  Frederick  Peake, 
John  Aldwell  Nicholson,  and  Bonald  Peake, 
trustees  of  a  settlement,  that  an  award  made  by 
B.  G.  Driver,  Esq.,  an  umpire  appointed  in 
accordance  with  the  provisions  of  the  Public 
Health  Act  1875,  as  to  the  compensation  to  be  paid 
under  that  Act  by  the  Finchley  Local  Board,  in 
respect  of  injury  done  by  the  l>oard  to  propert]^  of 
the  trustees,  be  referred  back  to  him  to  determine 
the  question  of  the  costs  of  and  consequent  upon 
the  reference,  being  one  of  the  matters  referred  to 
him  under  the  provisions  of  the  Public  Health 
Act  1875  (38  &  39  Vict.  c.  55),  s.  180,  sub- 
sect.  18,  upon  the  ground  that  he  had  not  deter- 
mined ana  adjudicated  upon  the  question,  or,  in 
the  alternative,  that  the  umpire  should  be  ordered 
to  make  such  further  award  in  respect  of  the 
matter,  of  the  costs  as  should  be  necobsary. 

It  appeared  that  the  Finchley  Local  Board 
acting  as  the  sanitary  authority  for  the  district  of 
Finchley  under  the  authority  of  the  Public  Health 
Act  187o,  and  other  Acts  incorporated  therewith, 
having  constructed  sewers  through  certain  pro- 
perty of  which  the  above-mentioned  trustees  were 
owners,  and  the  parties  having  failed  to  agree  as 
to  the  amount  of  compensation  to  be  paid  for  the 
injury  thereby  sustained  by  the  trustees,  arbitra- 
tors and  an  umpire  were  duly  appointed  in 
accordance  with  the  provisions  of  the  Public 
Health  Act,  and  the  umpire,  the  arbitrators 
differing,  duly  heard  the  matter,  and  awarded  to 
the  tmatees  the  sum  of  1828L  as  and  for  the  full 
compensation  for  the  damage  and  injury  sus- 
tained, but  in  his  award  made  no  mention  of  the 
costs  of  the  reference. 

The  trustees  thereupon  moved  that  the  award 
should  be  referred  back  to  the  umpire  to  deter- 
mine the  question  of  the  costs  of  and  consequent 
upon  the  reference. 

The  PubUc  Health  Act  1875  (88  &  89  Yiot.  c.  55) 
provides  as  follows : 

fleet.  179.  In  ease  of  dispate  as  to  the  unonnt  of  any 

(a)  Beported  by  JosiPB  SXHB,  Eaq.,  BftrrlBter«t>Law. 


oompenBation  to  be  made  under  the  jproyiaioxis  of  this 
Aot  (except  where  the  mode  of  determining  the  same  is 
specially  provided  for),  and  in  case  of  any  matter  which 
by  this  Aot  is  antborised  or  directed  to  be  settled  by 
arbitration,  then,  unless  both  parties  coDcnr  in  the 
appointment  of  a  single  arbitrator,  each  parfor  shall 
appoint  an  arbitrator  to  whom  the  matter  shall  be 
referred. 

Sect.  180.  With  respect  to  arbitrations  nnder  this  Act 
the  following  regulations  shall  be  observed : 

C7.)  Where  tiiere  is  more  than  one  arbitrator,  the 
arbitrators  shall,  before  the^  enter  on  the  reference, 
appoint  bv  writing  nnder  their  hands  an  umpire  : 

$.)  H  tne  arbitrators  fail  to  make  their  award  within 
twentv-one  days  after  the  last  of  them  was  appointed, 
or  witnin  such  extended  time  (if  any)  as  may  have  been 
duly  appointed  by  them  for  that  purpose,  the  matters 
referrM  shall  be  determined  by  the  umpire : 

(IS.)  The  ooste  of  and  consequent  upon  the  reference 
shall  be  in  the  discretion  of  the  arbitrator  or  arbiteators, 
or  (in  case  the  matters  referred  are  determined  by  an 
umpire)  of  the  umpire. 

Wheeler,  Q.G.  (with  him  E.  Bartley  Bennies)  for 
the  claimants. — ^The  costs  beiuff  in  the  discretion 
of  the  umpire,  and  he  havine  failed  to  make  any 
order  as  to  them  in  his  award,  the  award  must  be 
referred  back  to  him  for  the  purpose  of  deter- 
mining the  question.  An  order  to  that  effect  was 
made  by  the  Court  in  January  1886  in  an  arbitra- 
tion of  a  like  character  between  the  trustees  of 
Henning's  estate  and  the  Hendon  Local  Board.  It 
was  there  ordered  on  a  motion  in  the  same  terms 
as  the  present,  that  the  award  of  the  umpire 
should  be  remitted  back  to  him  for  his  recon- 
sideration and  redetermination,  and,  further,  that 
the  costs  of  the  application  should  be  decided  by 
the  umpire,  and  if  ne  gave  costs  to  the  applicants, 
then  that  the  costs  of  the  application  snould  be 
the  claimants',  but  not  otherwise. 

Bazalgette  for  the  local  board. 

The  Court  remitted  the  award  to  the  umpire 
for  his  reconsideration  and  redetermination  for 
the  purpose  of  determining  the  question  of  the 
costs  of  the  reference,  and  also  directed  that  he 
should  deal  with  the  costs  of  the  application  to 
the  court. 

Solicitors  for  the  claimants,  Peake,  Bird,  CoUins, 
and  PeaJce. 

Solicitors  for  the  Finchley  Local  Board,  Stevens 
and  Co, 


Saturday,  Nov.  19, 1887. 

(Befoi*e  Stephen  and  Crablbs,  JJ.) 

Beg.  v.  Faekant  (Mayor  of  Taunton),  (a) 

Justice  of  the  peace — Disquaiifyinq  interest — 
Possibility  of  oias — Advice  given  oy  justice  to 
party  to  proceedings — Justice  subpoenaed  as 
witness. 

The  Mayor  of  Tatmton,  chairman  of  the  bench  of 
magistrates,  who  was  a  physician,  had  attended 
the  complaina/nt  professionaH/y  for  injuries 
received  in  an  assault,  which  was  the  subject^ 
m>atter  of  a  sw/nmons.  He  was  suJbposvMea  on 
behalf  oj  the  prosecution  to  prove  the  naiure  of 
the  injury.  He  had  also  advised  the  com- 
plainant, before  proceedings  were  iiMtikUed,  not 
to  take  the  waiter  into  court,  but  to  conserU  to  a 
setUem^ent,  and  he  had  conveyed  a  messaae  from 
the  person  charged  with  the  assault  to  ike  com-- 
plainant,  tendering  an  apology  and  expressing  a 
desire  for   an   amicahte    settlement.      A    ride 

(a>  Beported  by  F.  A.  OaiiLsaBiM,  Esq.,  B«nlitor-at-Law. 


464 


MAGISTRATES'  CASES. 


Q.B.  Div.] 


Beg.  V,  Fabrant  (Mayor  of  Taunton). 


[Q.B.  DiY. 


dbsohUe  for  a  wrU  of  prohibitum  hawng  heen 
ohtamedto  restrain  the  mayor  from  eitting  on  the 
bench  at  the  hearing  of  the  sunvmons : 

Held  {aUowvng  a  writ  of  ettperaedeas  to  quaeh  the 
prohihition)t  that,  it  not  having  been  ahoum  that 
the  mayor  had  eiiher  a  pecuniary  interest  in  the 
case,  or  atich  a  eubatantial  interest,  other  than 
pecunia/i'y,  a£  to  make  it  likekf  that  he  wotdd 
have  a  bias,  he  was  not  disqualified  from  sitting. 

Held  also,  that  the  fact  of  his  having  been  sub* 
pcma-ed  as  a  witness  did  not  disqualify  him 
from  sitting. 

This  was  an  application  for  a  writ  of  supersedeas 
to  set  aside  a  rnle  absolute  for  a  prohibition  to 
restrain  Dr.  Farrant,  the  Mayor  of  Taunton,  from 
sitting  to  hear  and  determine  the  matter  of  a 
certain  summons  against  one  Thomas  Burch,  for 
assaulting  one  Bobert  Mattock. 

It  appeared  that  two  men  named  Mattock  (the 
complamant)  and  Dyer  had  been  assaulted  by  one 
Burch  on  leaving  a  public-house  at  Taunton, 
where  they  had  aU  been  drinking  together.  Dr. 
Farrant,  the  Mayor  of  Taunton,  who  is  a  medical 
practitioner,  was  the  regular  medical  attendant 
of  the  two  men  who  had  been  assaulted,  and  he 
knew  Burch  slightly.  Dr.  Farrant  was  sent  for, 
and  he  professionally  attended  to  Mattock's 
injuries  caused  by  the  assault.  It  was  stated 
in  an  affidavit,  sworn  by  Mattock,  that  Dr. 
Farrant  had  said  to  him,  while  they  were  dis- 
cussing the  matter,  that  he  (Mattock)  ought 
not  to  take  proceedings  against  Burch,  as,  if 
the  matter  went  to  court,  it  would  appear  in  all 
the  papers  ;  and  that  on  the  next  day  Dr.  Farrant 
had  said  that  he  had  seen  Burch  and  had  recom- 
mended him  to  apologise  and  to  do  what  was 
right  in  the  matter.  It  was  also  stated  in  an 
affidavit  by  Dyer  that  Dr.  Farrant  had  begged 
him  not  to  take  legal  proceedings,  a3  Burch  would 
throw  himself  in  his  and  Mattock's  hsuids.  A 
man  named  Bradbeer  also  stated  on  affidavit 
that  Dr.  Farrant  had  told  him  that  the  com- 
plainants would  not  succeed  before  the  justices, 
and  had  offered  to  lay  him  five  to  one  that  such 
would  be  the  result.  Dr.  Farrant,  in  his  affidavit, 
expressly  denied  having  said  that  the  com- 
plainants would  not  succeed  before  the  justices, 
or  that  he  had  offered  to  lay  any  sum  on  the 
result,  or  that  he  had  made  any  bet  concerning  it. 
Dr.  Farrant,  as  Mayor  of  Taunton,  was  chairman 
of  the  bench  of  magistrates.  Summonses  for 
assault  having  been  taken  out  by  Mattock  and 
Dyer  against  Burch,  before  the  cases  came  on. 
Dr.  Farrant  was  subpoenaed  by  the  solicitor  who 
appeared  for  the  prosecution  m  both  cases  as  a 
witness  to  prove  the  nature  of  the  injury.  When 
the  case  came  on,  he  took  his  seat  on  the  bench  in 
the  ordinary  course,  but  the  solicitor  for  the  prose- 
cution protested  a^inst  his  sitting  to  hear  the 
case,  on  the  grounds  that  he  was  strnpcenaed  as  a 
witness  in  it,  and  that  he  had  tried  t-o  prevent 
the  matter  from  being  brought  into  court.  Dr. 
Farrant  insisted  upon  his  rifpit  to  sit,  but  the  case 
was  adjourned.  Meanwhile,  an  order  for  a  rule 
absolute  for  a  prohibition  had  been  granted  by 
Kekewich,  J.,  upon  an  ex  parte  application,  to  pre- 
vent Dr.  Farrant  from  sitting  and  adjudicating 
upon  the  summons  in  onestion.  Dr.  Farrant 
then  obtained  a  rule  nisi  for  a  writ  of  supersedeas 
to  set  aside  the  prohibition. 

Wheeler,  Q.C.  and  Bartley  Denniss  showed  cause 


f^ainst  the  rule. — ^The  mayor  is  disqualified  from 
sitting  as  a  magistrate  on  the  hearing  of  this 
summons,  both  by  reason  of  his  being  a  material 
witness  and  having  been  subpoenaed  on  behalf  of 
the  prosecution,  and  by  reason  of  his  beiofc 
interested  in  the  case,  he  being  a  friend  of  the 
defendant  and  having  tried  to  keep  the  case  out 
of  court.  His  conduct  has  been  equivocal,  and  be 
has  shown  bias  in  favour  of  the  defendant : 

Beg,  V.  The  Justices  of  Great  Tarmoufh,  8  Q.  B.  IHt. 
£25. 

Moreover,  that  this  is  a  prohibition  applied  for 
on  behalf  of  the  prosecution  is  a  met  which 
should  be  taken  into  consideration  by  the  court. 
It  is  different  from  the  ordinary  case  where  the 
application  is  on  behalf  of  the  defendant,  as  a 
conviction  may  always  be  quashed;   but  if  a 

firisoner  is  acquitted  he  cannot  be  tried  ftg|Bin. 
n  order  to  disqualify  a  justice  from  sitting,  it  is 
not  necessary  that  he  should  have  a  neouniaiy 
interest  in  the  case ;  if  the  conduct  of  the  justice 
has  been  equivocal,  that  is  a  sufficient  ground  for 
a  prohibition  to  be  granted.  It  is  submitted  that 
bias  is  the  criterion.  The  follomng  cases  were 
also  cited : 

Home  Y.  Earl  Camden  and  others,  2  H.  Blaoksfane, 

535; 
Inter  Broolcs  and  the  Earl  of  Rivers,  Hudrees  Eep. 

508; 
Ea  parte  Medwin  and  Hunt,  1  Ell.  A  BL  609 ; 
Mayor  of  Hereford's  ease,  1  Salkeld*8  Bep.  895; 
Wood  V.  The  Mayor  of  London,  1  Salkeld'a  Bep. 

Dimes  r.  Proprietors  of  the  Grand  Junction  Cmui, 

8H.  L.  Oaa.  759: 
Reg.  V.  Handsley, 8 Q.  B.  Div.  888; 
Reg.  V.  Recorder  of  Cambridge,  8  EIL  A  Bl.  687. 

Sir  Hen-  James,  QjO.  and  BlaJee  Odgen  in 
support  of  ♦ihe  rule. — The  mayor  had  no  real 
interest  in  the  case  such  as  would  be  iikdy  to 
bias  him  in  ftivour  of  either  party.  He  only 
acted  as  a  friend  to  both  sides.  The  position  of  a 
magistrate  is  very  different  from  tha^  of  a  juror. 
If  a  prohibition  is  n-anted,  the  magistrate  is 
dispossessed  of  his  office.  If  a  magistrate  who 
has  admittedly  no  pecuniary  interest  in  a  case  ii 
challenged,  it  must  be  brought  home  to  him  that 
bias  exists  to  such  an  extent  as  to  leave  no  hope 
of  justice  being  done,  or  a  fair  trial  had : 

Reg.  v.  AUock}  Ex  parte  Chaton,  87  L.  T.  Bep. 

N.  S.  829. 

The  fact  of  a  justice  being  a  witness  is  not 
necessarily  a  disqualification  for  adjadicating : 

Reg.  v.  Tooke,  48  J.  P.  661. 

It  is  submitted  that  the  facts  of  this  case  do  not 
warrant  a  prohibition,  and  that  therefore  a  writ 
of  supersedeas  ought  to  issue. 

Stephen,  J.  —  The  legal  principles  as  to  the 
right  of  magistrates  to  hear  and  adjudicate  upon 
cases,  as  I  understand  them,  are  as  ^  follows : 
The  first  and  most  important  l^al  principle  ia, 
that  no  one  shall  be  juage  in  his  own  cause ;  that 
means,  where  he  has  the  least  pecuniary  interest 
in  the  matter.  That  no  one  shall  sit  as  a  jndge 
when  he  has  the  smallest  pecuniary  ioterBst 
in  the  subject-matter  of  the  oispute  before  him 
is  a  doctrine  that  has  been  carried  to  gre^ 
but  not  to  undue  length.  For  instance,  in 
the  case  of  Beg.  v.  The  Recorder  of  Cambridge  (8 
Ell.  &  Bl.  637),  it  was  held  that  an  order  for  costs 
made  by  the  deputy-recorder  was  vitiated  on  tiie 


MAGISTRATES'  OASES. 


465 


Q.B.  Div.] 


Beg.  V,  Fa&iukt  (Mayor  of  Taunton). 


[Q.B.  Dnr. 


ground  that  he  had  a  personal  interest  in  the 
resnlt,  becanse  the  costs  wonld  have  to  be  levied 
out  of  the  common  f  and  to  which  the  parish  where 
he  was  an  occnpier  would  contribute.  Again,  in 
the  case  of  Dimes  v.  The  Proprietors  of  the  Grand 
Jwidion  Canal  (3  H.  L.  Cas.  759),  it  was  held 
that  the  Lord  Chancellor  was  disqualified,  on  the 
ground  of  interest,  from  fitting  as  a  jndge  in  an 
action  brought  by  a  public  company  in  which  he 
had  an  interest  as  a  shareholder.  A  person 
Hitting  in  the  capacity  of  jndge  certainly  shonld 
not  have  any  pecuniary  interest  in  the  proceed- 
ings. That  is  a  well-known  principle,  but  it  has 
no  bearing  upon  this  case,  becanse  it  is  not  suff- 
geeted  that  Dr.  Farrant  had  any  such  interest  m 
this  matter.  But  the  law  does  not  stop  there. 
It  goes  on  to  say  that,  though  the  judge  or  magis- 
trate has  no  pecuniary  interest  in  a  cause,  he  may 
have  another  kind  of  interest  in  it  having  8ul> 
stantiaUy  the  same  effect,  though  not  of  the  same 
nature;  he  may  be  interested  otherwise  than 
pecuniarily  to  such  an  extent  as  to  bias  his  judg- 
ment, and  then  he  ought  not  to  sit  as  a  jitdge. 
I  will  read  this  farther  principle  from  three 
cases  where  the  law  is  well  and  clearly  laid  down. 
In  the  case  of  Beg,  v.  lUmd  (L.  I&p.  1  Q.  B. 
230 ;  35  L.  J.  157,  M.  C.)  Blackburn,  J.,  in  giving 
judgment,  says :  *'  Wherever  there  is  a  real 
likelihood  that  the  judge  would,  from  kindred  or 
any  other  cause,  have  a  bias  in  favour  of  one  of 
the  parties,  it  would  be  very  wrong  in  him  to  act ; 
and  we  are  not  to  be  understood  to  say  that  where 
there  is  a  real  bias  of  this  sort  this  court  would 
not  interfere ;  but  in  the  present  case  there  is  no 
ground  for  doubting  that  the  justices  acted  per- 
fectly hondfideJ*  That  principle  is  again  found 
in  Eeg.  v.  Meyer  and  others  (1  Q.  B.  Div.  173), 
where  Blackburn,  J.,  in  givine  judgment,  says : 
**  In  Beg,  v.  Band  {ubi  sup.)  we  held  that  there  was 
no  ground  for  quashing  the  certificate  of  the  jus- 
tices. The  efEect  of  our  judgment  in  that  case 
was,  that  though  pecuniary  interest  in  the  subject- 
matter  of  dispute,  however  small,  disc^^ualifies  the 
justices,  yet  the  mere  possibility  of  bias  did  not 
wso  facto  avoid  the  justices'  decision ;  and  we 
thought  that,  though  thei*e  was  a  possibility  of 
bias  m  that  case,  yet  it  was  not  real.  But  we 
expressly  excepted  a  real  bias,  saying,  '  that  we 
must  not  be  understood  to  si^  that  where  there 
is  a  real  bias  this  court  would  not  interfere.'  In 
the  present  case  there  is  such  a  real  bias."  A  ffain, 
in  the  year  1881,  in  the  case  of  Beg.  v.  Havdsley 
and  oihers  (8  Q.  B.  Div.  383),  the  same  principle 
is  expressed,  though  in  somewhat  different  words. 
Gave,  J.,  there  said,  after  discussing  the  autho- 
rities :  "  Feeling  ourselves  thus  at  liberty  to 
exercise  our  own  judgment  in  the  matter,  we  are 
of  opinion  that  in  cases  like  the  present  .  .  .  . 
it  is  not  enough  to  show  merely  that  an  adjudi- 
cating justice  is  a  member  of  the  town  council, 
and,  as  such,  has  a  pecuniaiT  interest  in  the 
result  of  the  complaint  or  information,  or  that 
he  is  a  member  of  the  corporation  which  is 
charffed  with  the  duty  of  prosecuting  the  offence 
which  he  sits  to  adjudicate  upon,  but  that,  in 
order  to  disqualify  the  justice,  it  must  be  esta- 
blished that  he  has  such  a  substantial  interest  in 
the  result  of  the  hearing  as  to  make  it  likely  that 
he  has  a  real  bias  in  the  matter."  We  adopt  the 
language  of  those  cases,  and  say  that,  there  being 
here  no  question  of  pecuniary  interest,  what  we 
have  to  decide  is,  whether  it  has  been  proved 
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that  such  a  substantial  interest  exists  that  it  is 
probable  that  if  Dr.  Farrant  heard  the  charges  of 
assault  he  wonld  be  likely  to  have  a  real  bias 
in  favour  of  one  of  the  parties.  The  substance 
of  the  case  is  shortly  tnis :  After  the  assault 
had  been  committed.  Dr.  Farrant  was  called  in 
to  attend  one  of  the  two  men  who  were  hurt.  He 
was  a  patient  of  Dr.  Farrant,  who  treated  him 
for  certain  injuries,  and  Dr.  Farrant  appears  to 
have  advised  nim  that  the  case  had  better  not  be 
brought  into  court,  but  that  it  shonld  be  settled 
quietly,  as  the  parties  were  respectable  men. 
That  advice  seems  to  have  been  given  by  him  as 
a  friend.  Afterwards,  Dr.  Farrant  received  a 
message  that  Burch  was  willing  to  apologise  for 
what  nad  "happened,  and  that  he  tnought  the 
matter  could  be  arranged.  Dr.  Farrant  advised 
the  prosecutor  that  this  course  should  be  adopted. 
The  other  side,  however,  had  by  this  time  put 
the  matter  into  the  hands  of  a  solicitor.  That 
is  the  substance  of  the  case.  Now,  can  it  be  said 
that  that  conduct  showed  real  bias,  or  was  such 
as  would  make  it  likely  that  Dr.  Farrant  would 
not  do  justice  between  the  parties  if  the  case 
came  before  him  P  I  am  bound  to  say  that,  after 
having  carefully  considered  the  facts  as  alleged,  I 
cannot  see  anything  of  the  kind.  We  cannot 
say  that  he  is  likely  to  have  a  bias  merely 
because  he  suggested,  a  settlement,  and  advised 
the  complainant  not  to  go  into  a  criminal 
court.  We  judges  suggested,  when  this  case 
first  came  before  us,  that  it  ought  not  to  be 
fought  out.  Dr.  Farrant  refused  to  adopt  that 
suggestion  and  is  determined  to  assert  his  rights. 
Can  it  be  said  that  we  were  influenced  by  any 
bias  in  giving  this  advice  P  We  thought  a 
settlement  would  save  public  tima  I  &  not 
think  that  Dr.  Farrant  has  done,  more  than  we 
have.  But  then  it  is  said  that  it  will  be  necessary 
to  call  Dr.  Farrant  as  a  witness  to  give  evidence 
in  the  case,  as  to  the  nature  of  the  injuries  and 
Burch's  admission.  It  may  be  that  this  might  be 
a  ground  for  Dr.  Farrant  to  sav,  as  a  matter  of 
grace,  that  he  did  not  intend  to  sit  upon  the 
bench  in  the  case ;  but  it  appears  to  me  that  to 
hold,  as  a  matter  of  law,  that  because  a  magis- 
trate or  judge  is  to  be  called  as  a  witness,  that 
disqualifies  him  frotd  doing  his  duty,  would  be  to 
create  a  precedent  which,  to  say  the  least  of  it, 
wonld  cause  very  great  inconvenience;  as,  for 
instance,  if  a  judge  of  assize  were  subpoenaed  just 
before  the  trial,  the  effect  might  be  to  ne:^ssitate 
a  postponement  to  the  next  assizes,  and  it  would 
be  in  the  power  of  either  party,  by  so  doing,  to 
prevent  any  particular  judge  or  magistrate  from 
sitting.  I  feel  that  it  would  be^  a  very  serious 
thing  to  lay  down  that  such  objections  against 
judges  disaualified  them  from  sitting  in  a  oase, 
and  it  mignt  cause  the  greatest  public  inoon* 
venience.  It  has  also  been  suggested  that  Dr. 
Farrant  offered  to  make  a  bet  as  to  the  result  of 
the  case  if  it  came  to  trial,  but  this  was  flatly 
contradicted  on  affidavit.  If  he  had  in  fact  made 
a  bet,  he  would  be  disqualified  from  sitting  by 
pecuniary  interest.  If  lie  had  seriously  offered 
to  bet,  although  I  do  nob  say  that  it  would  have 
disqualified  him,  I  think  it  wonld  have  shown 
venr  bad  taste  on  his  part ;  and  even  thou£fh  he 
haa  not  actually  made  the  bet,  it  would  have 
shown  great  levity  most  unbecoming  to  a  person 
in  his  position.  But  that  is  not  proved  here. 
The  writ  of  prohibition  must  therefore  be  super- 
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seded,  and  the  role  nim  for  a  writ  of  wjmraedeaM 
mast  be  made  absolute. 

Ghables,  J. — ^I  fally  concur  in  all  that  has 
fallen  from  my  leaiTied  brother,  and  I  agree  in 
all  that  he  has  said,  both  as  regards  the  law  and 
the  &ct8  of  this  case. 

Bule  aib9oUUe  for  $uper8edea8. 

Solicitors  for  the  applicant  for  the  prohibition, 
8teoen9  and  (7o.,  for  J.  Crawahaw,  Tannton. 

Solicitor  for  the  mayor,  B.  H,  WiUeacha,  for 
8.  B.  OfwtweU,  Tk^miton. 


Friday,  Nov.  18, 1887. 

(Before  Stephen  and  Smith,  JJ.) 

The  Guaxbians  of  the  Fooe  of  the  Ahebsham 
Union  (apps.)  v.  The  Guabdians  of  the  Poob  of 
the  City  of  London  Union  (resp8.).(a) 

Poorlaw^Divided  ParUhea  AeilS7^—8eUlement^ 
Child  vnddr  aiasUen — Second  marriage  of  mother 
^^Birih  aeUUment  of  ehUd-^Birth  eettlemmU  of 
moiher^DerivaHoe  aet(lemerU^29  ^  40  Vict, 
c.  6I9  e*  35. 

An  order  of  jusiiees  adjudged  the  eeUlement  of  a 
fowper  Umaiie  child  under  eimieen  to  he  within 
the  appeUawt  union.  The  pauper' e  father,  whoee 
Imttmate  ehUd  ehe  woe,  woe  horn  withi/n  the 
Memsl  Hempetead  Union,  and  her  mother 
vfiihin  the  appeUani  union. 

The  pauper  W€u  horn  in  the  parish  of  Bt  Mary, 
latington. 

The  pavpet'e  faiUier,  who  had  never  acquired  a 
eetUement  for  himself,  and  had  no  settlement 
other  than  that  of  his  Urth,  died  vn  May  1888 ; 
his  widow  married  again  in  Jan.  1884 ;  and  in 
the  interwU  hetween  the  death  of  her  first  hushand 
and  her  second  marriage  the  mother  did  not 
acquire  a  settlement  for  herself. 

The  jpawfm  hecame  chargeable  to  the  respondent 
union  %n  April  1887. 

Heid,  that,  as  aithe  time  when  the  pauper  hecame 
chargeable  her  father  was  dead,  and  her  mother 
had  married  again,  the  proper  settlement  of  the 
pauper  was  her  hirth  seuUment,  and  that  there- 
fore the  appellants  were  entitled  to  judgment. 

This  was  an  appeal  b;^  way  of  a  special  case 
stated  under  12  &  13  Vict.  c.  45,  s.  11,  against  an 
order  adiudging  the  legal  settlement  of  a  jxiuper 
to  be  in  the  appellant  union. 

The  facts  of  the  case  were  as  follows  :-— 

Walter  Edmonds,  the  father  of  the  pauper,  was 
bom  at  Boxmoor,  in  the  parish  of  Heme!  Hemp* 
stead,  in  the  county  of  Hertford,  and  in  the 
Hemel  Hempstead  Union,  on  the  5th  Feb.  1857. 

Sarah  Ann  Glenister,  the  mother  of  the  pauper, 
was  bom  at  Lye  Green,  in  the  parish  of  Chesham, 
in  the  county  of  Buckingham,  and  in  the 
appellant  poor  law  union,  on  the  1st  June  1856. 

The  saia  Walter  Edmonds  and  Sarah  Anri 
Glenister  were  married  at  the  parish  church, 
Ghesham,  in  the  appellant  union,  on  or  about  the 
14th  Nov.  1875. 

Thepauper  is  the  legitimate  daughter  of  the 
said  Walter  Edmonds  and  Sarah  Ann  his  wife, 
and  was  bom  on  the  10th  July  1881,  at  57,  St. 
Glement's-street,  in  the  parisb  of  St.  Mary, 
Islington,  in  the  county  of  Middlesex. 

(a)  Baported  b7  W.  P.  BvsBSLiT,  Emi.,  Burriiter-«t-L»w. 


Walter  Edmonds,  the  nauper's  fadier,  died 
on  or  about  the  7th  May  lc83,  leaving  his  widow 
Sarah  Ann  Edmonds  and  the  pauper,  and  two 
other  children,  him  surviving.  The  said  Waker 
Edmonds  never  acquired  a  settlement  for  himself, 
and  had  no  settlement  other  than  that  of  his 
birth. 

On  the  21st  Jan.  1884  Sarah  Ann  Edmonds, 
the  pauper's  mother,  being  then  a  widow, 
married  Henry  Paine,  her  present  husband,  who 
was  bom  in  the  county  of  Kent  in  or  about  the 
year  1858.  During  the  interval  between  the 
death  of  her  first  husband  and  her  marriage  with 
the  said  Henry  Paine  the  said  Sarah  Aim 
Edwards  (now  Sarah  Ann  Paine)  did  not  acqpiire 
any  settlement  for  herself. 

The  aupellants  contended,  first,  that  when  the 
pau^r  oecame  charseable,  and  at  the  time  of 
makinff  the  said  order  of  removal,  the  pauper 
derived  a  settlement  from  her  father,  who  was 
bom  as  before  mentioned  in  the  parish  of  Hemd 
Hempstead,  and  that  after  his  death  she  retained 
and  Still  retains  that  settlement;  secondly,  that  if 
the  pauper  at  the  time  of  making  the  said  order 
did  not  take  or  retain  her  father's  birth  settle- 
ment, she  was  legallj^  settled  in  the  parish  where 
she  was  bom,  yie.,  in  the  parish  of  St.  Mary. 
Islington,  as  after  the  deatn  of  her  father  her 
mother  never  had  or  acquired  anv  but  a  deriva- 
tive settlement,  and  also  because  ner  mother  was 
not  when  the  pauper  became  chargeable,  and 
when  the  said  order  was  made,  a  "widowed" 
mother  within  the  meaning  of  sect.  35  of  39  A  40 
Yict.  c.  61,  being  then  the  wife  of  the  said  Henry 
Paine.' 

The  respondents,  on  the  other  hand,  contended 
that  by  the  said  order  of  the  8th  Jan.  1887  the 
settiement  of  the  pauper  was  properly  adjudged 
to  be  in  the  said  parisn  of  Ghesham,  in  the  appel- 
lant union,  because  on  the  death  of  her  fattier, 
she  being  under  sixteen  vears  of  age,  she  became 
entitled  to  her  widowed  mother's  birth  settle* 
ment,  which  she  retained  notwithstanding  that 
she  married  again. 

The  queetion  for  the  opinion  of  the  court  was, 
whether  the  pauper  was  at  the  time  of  the  maki]i| 
of  the  order  of  removal  settled  in  the  parish  m 
Ghesham  in  the  appellant  union.  If  tne  ooort 
answered  that  question  in  the  affirmative,  thenid 
order  was  to  be  confirmed  with  costs,  indnding 
the  costs  of  ihe  special  case  and  of  and  incidental 
to  the  hearing  and  decision  of  the  same,  to  be  paid 
by  the  appellants  to  the  respondents.  If  in  the 
negative,  the  said  order  was  to  be  quashed  with 
costs,  including  the  costs  of  the  special  case,  and 
of  and  incidental  to  the  hearing  and  decision  of 
the  same,  to  be  paid  by  the  respondents  to  tbB 
appellants.  Judgment  in  oonformity  with  tbs 
decision  of  the  court,  and  for  such  costs  as  the 
court  should  adjudge,  was  to  be  entered  up  on 
the  motion  of  either  party  at  the  sessions  next  or 
next  but  one  after  such  decision  shall  have  been 
given. 

By  39  &40  Vict.  0.  61,s.  35: 

No  person  shall  be  deemed  to  have  derived  a  sMS' 
ment  from  any  other  person,  whether  hj  mmAs^ 
estate  or  otherwise,  ezoept  in  toeoaae  of  a  win  fnm  hst 
husband,  and  in  the  case  of  a  child  under  sixtien,  wfaiah 
ohild  ahaU  take  the  settlement  of  its  father  or  of  iti 
widowed  mother,  as  the  oaee  may  be,  up  to  tint  sgs, 
and  shall  retain  the  settlement  so  taken  nntfl  it  ifaall 
aoqnire  another.  ^^ 

B  any  ohild  in  this  seotion  mentioned  shall  not  bate 
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aoquired  a  settlcmant  for  itself,  or  hwog  a  female  shall 
not  haTe  aoqnired  a  Bettlemeat  from  her  hiuband,  and  it 
oanpot  be  shown  what  settlement  snoh  child  or  female 
derived  from  the  parent  without  inqniir  into  the 
derivatiTe  settlement  of  snoh  parent,  snoh  child  or 
female  shall  be  deemed  to  be  settled  in  the  parish  in 
wMoh  he  or  she  was  bom. 

WiUiam  Oraham  for  the  appellant  union.— This 
order  is  bad.  The  proper  time  at  which  to  inquire 
into  a  pauper's  settlement  is  the  moment  at  wnich 
he  or^  she  becomes  chargeable,  and  at  no  other. 
In  this  case,  at  the  time  the  pauper  in  question 
became  chaiveable,  the  only  proper  and  yalid 
settlement  she  possessed  under  the  proyisions  of 
the  Divided  Parishes  Act  1876  was  her  birth 
settlement : 

Rw.  Y.  The  Guardians  of  the  Poor  of  Bridgnorth,  48 

L.  T.  Bep.  N.  S.  600  ;  11  Q.  B.  Dir.  814; 
€fuard%an8  of  the  Edmonton  Union  y.  Quardiane  of 

the  lelington  Union,  15  Q.  B.  Div.  95 ; 
Chuirdiana  of  the  Kingebridge  Union  t.  Ottardians 

of  the  Ecut  Stonehouee  Union,  56  L.  T.  Bep.  N.  S. 

888 ;  18  Q.  B.  Div.  528. 

A  child  under  sixteen  does  not  take  the  settle- 
ment of  its  mother  derived  from  her  second 
marriage : 

Quardiang  ^  Keynsham  Union  y.  Guardians  of  Bed- 
minster  Union,  38  L.  T.  Bep.  N.  S.  507;  8  Q.  B. 
Diy.  844. 

The  term  "  wife"  does  not  include  "  widow : " 

Chtardians  of  the  Maidstone  Union  y.  Chtardians  of 
the  Holhom  Union,  17  Q.  B.  Diy.  817 ; 

Guardians  of  the  Headington  Union  y.  Guardians  of 
8t.  Olave'e  Union,  18  Q.  B.  Diy.  298. 

The  child  therefore  cannot  take  the  settlement  of 
its  mother,  because  it  is  a  derivative  one. 

Poland  for  the  respondent  union. — ^The  order  is 
n^ht.  The  cases  of  Beg,  v.  Chia/rdiana  of  the  Poor 
of  Bridgnorth  (uhi  •up.)  and  Quardiana  of  the 
Edmonton  Union  v.  GnKMrdiane  of  the  IsUngUm 
Union  (vhi  av/p).  do  not  appl7,  for  in  the  present 
case  the  pauper  is  under  sixteen.  It  is  clearly 
established  that  a  child  under  sixteen  is  to  have 
its  father's  settlement,  and  on  the  death  of  its 
£ather  the  settlement  of  its  widowed  mother, 
unless  it  be  a  derivative  one : 

Guardiaiis  of  the  Croydon  XJnion  y.  Chiardiana  of  the 
BeigaU  Union,  19  Q.  B.  Diy.  385^ 

The  G[ue8tion  here  is  whether  on  the  marriage  of 
its  widowed  mother  a  child  loses  the  settlement 
he  possessed  at  the  time  of  his  mother's  second 
marriage.  On  the  death  of  the  father  the  child 
is  to  take  its  widowed  mother's  settlement  and 
retain  it ;  if  the  widowed  mother  had  died  before 
the  child  reached  sixteen,  it  would  retain  her 
settlement.  The  child  therefore  has  got  the 
settlement  of  its  widowed  mother,  and  is  to  retain 
it.  It  cannot  be  that,  when  a  widow  marries  a  man 
who  has  no  settlement,  the  children  of  her  first 
marriage  are  to  be  sent  to  their  hirth  settlement, 
and  the  mother  to  be  sent  to  the  settlement  she 
had  when  she  became  a  widow.  The  case  of  The 
Cfnardiane  of  the  Keyruiham  Union  v.  Qua/rdiams 
of  the  Bedminster  Union  {vhi  ««p.)  is  in  my  favour. 
The  Mddowed  mother's  settlement  is  not  to  be  lost 
to  her  children. 

Oraham  in  reply. — ^The  contention  of  the  other 
side  requires  the  court  to  look  back  beyond  the 
moment  of  time  when  the  pauper  is  adjudged  to 
be  chargeable  to  some  parish  or  union ;  but  that 
is  contrary  to  the  course  of  the  decisions. 

Stefhbk,  J. — ^This  case  has  been  ingeniously 
argued  by  the  learned  counsel  on  both  sides.    ]!t 


may  be  deemed  to  be  common  ground  between 
Mr.  Poland  and  Mr.  Graham  that  the  point  of 
time  to  which  the  statute  must  be  taken  to  refer 
is  that  at  which  the  child  becomes  chargeable 
and  its  settlement  to  be  adjudicated  upon.  If 
we  start  with  this  as  a  definite  point,  in  the 
result,  as  Mr.  Graham  contends,  we  must  con- 
sider the  status  of  the  child  immediately  before 
adjudication — ^that  is,  that  she  had  got  no  settle- 
ment at  all ;  in  other  words,  we  must  take  the 
state  of  things  existing  at  the  time  of  adjudica- 
tion upon  a  pauper's  settlement.  Let  us  take 
that  date  in  the  present  case — ^that  is,  after  the 
second  marriage  of  the  child's  mother.  At  that 
time  the  chila  had  got  no  father,  for  ho  was 
dead,  and  no  widowed  mother,  for  she  had  mar- 
ried. Now  under  the  Act  we  are  debarred  from 
.  lookiuff  for  any  derivative  settlement  for  her. 
The  omy  settlement  she  possessed  was  her  birth 
settlement,  and  that  was  the  respondent  union. 
Mr.  Poland  contended  that,  though  we  are  to  look 
at  the  state  of  things  when  ^he  order  of  adjudica- 
tion is  made,  we  ou^ht  to  regard  what  was  the 
settlement  of  the^  widowed  mother^  at  that  time. 
That  is  an  ingenious  way  of  putting  it,  but  we 
ought  not  to  suppose  that  the  child  as  soon  as 
her  &ther  was  dead  took  the  settlement  of  her 
widowed  mother;  but  she  must  be  treated  as 
having  no  settlement  at  all  until  it  became 
chargeable.  I  am  of  opinion  that  our  judgment 
should  be  for  the  appellants. 

Smith,  J. — ^The  question  here  is,  whether  the 
child  goes  back  to  her  birth  settlement,  or  takes  the 
birth  settlement  of  her  mother — that  is,  whether 
she  is  to  be  sent  to  the  City  of  London  Union  or 
the  Amersham  Union.  This  most  difficult  section 
has  been  the  subject  of  inquiry  after  inquirv; 
but,  if  one  thing  is  settled,  it  is,  that  it  must  be 
construed  with  referance  to  the  time  when  the 
charflreability  of  the  pauper  or  the  necessity  of 
adjuoicating  upon  his  settlement  arises,  and  must 
not  be  taken  with  reference  to  bygone  matters. 
The  child's  father  was  dead,  and  her  mother  was 
no  longer  a  widow,  but  had  married  again ;  and 
the  omy  settlement  that  the  child  could   take 
from  her  parents  was  the  derivative  settlement  of 
the  again  married  widow,  and  that  the  statute 
prevents  us  from  investigating ;  consequently  the 
only  valid  settlement  left  was  the  birth  settle- 
ment of  the  child.    [His  Lordship  here  read  the 
section.]    It  seems  to  me  that,  if  Mr.  Poland  be 
ri^ht,  it  might  be  argued  why  should  not  the 
child  take  the  settlement  of  her  dead  father ;  but 
that,  in  m^  opinion,  would  not  be  a  true  resMiing 
of  the  section.    The  date  of  chargeability  is  the 
proper  time  for  investigating  the  settlement  of 
the  pauper.    The  third  clause  of  sect.  85  runs  as 
follows :  "  If  any  child  in  this  section  mentioned 
shall  not  have  acquired  a  settlement  for  itself,  or 
being  a  female  snail  not  have  derived  a  settle- 
ment from  her  husband,  and  it  cannot  be  shown 
what  settlement  such   child  or  female^  derived 
from    the   parent   without  inquiring  into   the 
derivative  settlement  of  such  parent,  snoh  ohild 
or  female  shidl  be  deemed  to  be  settled  in  the 
parish  in  which  he  or  she  was  bom."    In  the  pre- 
sent case  the  only  two  settlements  this  pauper 
child  could  have  must  be  either  its  birth  settle- 
ment or  the  derivative  settlement  of  its  mothel*. 
Now  I  am  of  opinion  that  we  cannot  inquire  into 
this   derivative  settlement;  consequently  there 
is  no  other  settlement  which  the  chud  could  take 
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except  its  birth  settlement.     For  these  reasons 
I  think  this  appeal  ought  to  be  allowed. 

Order  qucuhed. 

Solicitors  for  the  appellants,  AUenuad  Edmunds, 
for  H.  Bedford,  Amersham. 

Solicitors  for  the  respondents,  /.  Bexworthy 
and  Co. 


Nov.  25  and  26, 1887. 
(Before  Stephen  and  Charles,  JJ.) 

JoWETT    AND    ANOTHER  i;.  ThE   IdLB   LoCAL 

Board,  (a) 

Local  Qovemmemt — Street — Privaie  aUetf  or  cowrt-^ 
FvhUc  Health  Act  1875  (38  ^  39  Vict.  c.  55), 
98,  4  and  150. 

The  plaintiffs  were  owners  of  a  private  aUey  or 
cowrt,  upon  which  the  defendants  {the  urban 
8a>nitary  authority)  had  constructed  a  sewer  and 
pawed  a  roadway,  professing  to  act  under  the 
powers  conferred  by  sect.  150  of  the  Public  Health 
Act  1875.  The  said  alley  or  court  led  from  a 
highway  to  a  miU,  and  the  portion  sewered  and 
paved  by  ilie  defendants  was  bounded  on  ea/ih 
tide  by  cottages,  or  by  gardens  or  yards  belonging 
thereto,  a/nd  was  the  only  means  of  access  to  the 
said  cottages,  which  were  about  twenty  in 
wumher,  and  to  the  said  mill.  The  owners  and 
occupiers  of  the  adjoining  property  were  the  only 
persons  having  rights  of  road  over  tits  said  alley 
or  court.  The  traffic  in  connection  with  tlie  miU 
was  very  considerable.  The  plaintiffs  having 
brought  an  a/stion  of  trespass  against  the  urban 
sanitary  autliority : 

Held  (upon  a  motion  for  a  new  trial,  allowing  the 
appecX),  tha^,  following  the  decision  of  the  uourt 
^  Appeal  in  The  Mayor  and  Corporation  of 
Portsmouth  v.  Smith  (50  L.  T.  Rep.  N.  8.  308 ; 
13  Q.  B.  Div.  184),  Hie  words  in  the  definition  of 
•' street"  in  sect.  4  oftlie  Public  Health  Act  1875, 
if  not  inconsistefU  with  the  context,  must  be  read 
into  sect.  150  of  that  Act. 

Held  also,  that  the  question  whetJier  the  said  alley 
or  court  was  a  street  or  not,  so  as  to  come  within 
the  meaning  of  sect.  150  o/  tlhe  Public  Health 
Act  1875,  was  a  question  of  law  to  be  decided  by 
the  judge  at  the  trial,  and  not  a  question  for  the 
jury ;  amd  that,  upon  the  facts  of  this  case,  the 
alley  or  court  in  question  was  a  street  within  the 
meaaiing  of  sect.  150  of  the  Act. 

Checkheaton  Local  Board  v.  Burnup  (507.  P.  598) 
disapproved. 

Motion  for  a  new  trial. 

The  action  was  tried  at  the  Leeds  Assizes, 
before^  Manisty,  J.  and  a  common  jury.  The 
plaintiffs,  the  owners  of  the  court  or  alley,  called 
Union-yard,  situate  at  Thorpe,  in  the  township 
of  Idle,  brought  an  action  tor  trespass  against 
the  defendants,  the  Urban  Sanitary  Authority 
for  the  district  of  Idle,  who  had  constructed  a 
sewer  and  paved  a  roadway  in  the  said  Union- 
yard,  on  the  ground  that  a  notice,  addressed  to 
the  plaintifiPs,  requiriuflr  them  to  do  the  work, 
had  not  been  complied  with.  The  place  in  ques- 
tion led  from  a  highway  to  a  mill,  the  property 
of  a  Mr.  Turner,  and  to  a  number  of  cottages 
abutting  upon  it,  and  the  traffic  over  it,  which 
was  considerable,  was  principally  between  the 
highway  and  the  Raid  mill.    The  portion  paved 

(a)  Reported  by  F.  A.  Ckailshetm,  Esq.,  BiiiTliitiir««t-Lftw. 


and  sewered  by  the  sanitary  authority  ms 
bounded  on  each  side  by  oottaglns,  or  by  gardeoi 
and  yards  belonging  thereto,  and  was  the  only 
means  of  access  for  vehicles  to  propertv  com- 
prising about  twenty  tenements  and  the  aid 
mill.  The  owners  ana  occupiers  of  the  adjoining 
property  were  the  only  persons  having  right  of 
road  over  Uniim-yard.  The  question  left  by  the 
learned  judge  to  the  jury  was  whether  the  yard 
in  question  was  a  street  within  the  meaning  of 
the  Public  Health  Act  1875.  The  jury  answered 
that,  taking  the  whole  of  the  exceptional  sur- 
roundings of  the  case  into  consideration,  the  case 
did  not  come  within  the  meaning  of  the  word 
**  street  **  as  employed  in  the  Improvement  Acts. 
Judgment  was  therefore  entered  for  the  plaintiffs. 
The  defendants  now  moved  that  the  verdict  be 
set  aside,  and  that  judgment.be  entered  for  them, 
on  the  grounds  that  Union-yard  was  a  street 
within  the  meaning  of  the  rublic  Health  Act 
1875,  and  that  there  was  no  evidence  to  ^  to 
the  jury  that  the  place  was  not  a  street  within 
the  meaning  of  that  Act ;  or  for  a  new  trial  on 
the  ^rounds  that  the  verdict  was  against  the 
weight  of  evidence,  and  that  the  learned  jadge 
had  misdirected  the  juiy  in  leaving  to  them  the 
question. 

By  sect.  4  of  the  Public  Health  Act  1875  it  is 

enacted  that. 

In  this  Act,  if  not  inconsistent  with  the  context,  the 
word  "  street"  shall  inolnde  any  highway  (not  being  s 
turnpike  road),  and  any  pnbho  bridge,  not  being  a 
connty  bridge,  and  any  road,  lane,  footway,  square, 
conrt,  alley,  or  passage,  whether  a  thoroughfare  or  not 

By  sect.  150  of  the  same  Act  it  is  enacted  that, 

Where  any  street,  within  any  urban  district  (not 
being  a  highway  repairable  by  the  inhabitants  at  large), 
or  the  oarriage-way,  footwav,  or  any  other  part  of  sach 
street,  is  not  sewered,  leyelled,  payed,  metsjled,  flsg^< 
channelled,  and  made  good,  or  is  not  lighted  to  the 
satisfaction  of  the  nrban  authority,  such  anthoritjr  may, 
by  notice  addressed  to  the  respeotiye  owners  or  oocO' 
piers  of  the  premises  fronting,  adjoining,  or  abutting  oa 
such  parte  thereof  as  may  require  to  bo  sewered,  lerelled, 
payea,  metalled,  flagged,  or  channelled,  or  to  be  lighied, 
require  them  to  sewer,  leyel,  paye,  mo1»J,  flag,  channel, 
or  make  ffood,  or  proyide  proi>er  means  for  ligfatuig  the 
same  witnin  a  time  to  be  specified  in  such  notice.  . 
If  such  notice  is  not  oomphed  with,  the  urban  anthority 
may,  if  they  think  fit,  exeoute  the  works  mentioned  or 
referred  to  tiierein;  and  may  reooyer  in  a  muDmizr 
manner  the  expenses  incurred  by  them  in  so  doing  from 
the  owners  in  default. 

Forbes,  Q.C.  {Wilbetforce  with  him),  for  the 
defendants,  in  support  of  the  motion. — ^The  sole 
question  in  the  case  was,  whether  Union-yard  was 
a  street  within  the  meaning  of  the  Public  Health 
Act,  and  that  ought  to  have  been  decided  by  the 
learned  judffe  himself.  As  a  matter  of  law,  it  is 
submitted  tnat  it  is  such  a  street,  because  the 
place  comes  within  the  definition  of  *'  street  '*  in 
the  interpretation  clause  of  the  Public  Health 
Act,  whicn  must  be  read  into  sect.  150  of  that 

Act: 

The  Mayor  and  Corporation  of  Portsmouth  r.  8mA<, 
50  L.  T.  Eep.  N.  8.  908  J  53  L.  T.  Bep.  N.S.  3M; 
13  Q.  B.  Diy.  184 ;  10  App.  Cas.  364. 

The  following  cases  were  also  cited : 

Maude  y.  The  Baildon  Local  Board,  48  L  T.  B^. 

K.  8.  874 ;  10  Q.  B.  Diy.  394 ; 
Taylor  y.  The  Corporation  of  Oldham,  35  L  T.  Bep. 

N.  8.  606;  4Ch.Diy.395; 
Robinson  y.  Hie  Barton'Eccles  Local  Board,  50  L.  T. 

Bep.  N.  8.  57 ;  8  App.  Gas.  796 ; 
Midlatid  Railway  Company  y.  IFaiton,  54L.  T.  Bep. 

N.  S.  482 ;  17  Q.  B.  Diy.  30. 
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Tindal  Athinson,  Q.C.  {A.  P.  Longttaffe  with 
him),  for  the  plaintiffs,  in  snpport  of  the  verdict. 
— Union- jrard  is  not  a  place  to  which  sect.  150  of 
the  Pubhc  Health  Act  applies,  and  it  is  not  of 
such  a  description  as  to  justify  the  sanitary 
authority  in  doing  work  in  it : 

Checkheaton  Local  Board  t.  Bumup^  50  J.  P.  588. 

The  meaning  of  the  word  "  street "  must  be  deter- 
mined having  regard  to  the  context,  and  the 
place  in  question  is  to  all  intents  and  purposes 
merely  a  private  yard.  The  public  have  no  right 
to  use  it,  and  the  evidence  showed  that  in  face  it 
was  used  almost  exclusively  bv  the  mill  hands 
and  by  persons  connected  with  the  mill.  It  is 
certainly  not  a  street  in  the  ordinary  acceptation 
of  the  term ;  until  the  interference  of  the  defen- 
dants, there  was  nothing  but  a  track  across  the 
yard.  If  it  was  not  a  road,  and  not  a  street, 
then  the  defendants  must  fall  back  upon  sect.  4 
of  the  Act  and  call  it  a  square.  But  m  that  case 
the  sanitary  authority  would  have  no  right  under 
sect.  150  to  make  a  street  over  a  portion  of  that 
square.  The  question  whether  the  place  is  a 
street  or  not  is  a  question  of  fact  and  not  a  ques- 
tion of  law ;  if  it  is  of  such  a  description  that  any 
reasonable  person  might  have  found  that  it  was 
not  a  street,  then  the  verdict  must  stand : 

Reg.  T.  Shiel  and  another,  50  L.  T.  Bep.  N.  S.  590. 
He  also  cited 

Reg.  T.  Fullford,  33  L.  J.  122,  M.  C. 

It  is  therefore  submitted  that  the  verdict  and 
judgment  ought  to  stand. 

Stephen,  J. — ^I  have  come  to  the  conclusion 
that  we  must  in  this  case  exercise  the  power 
which  we  have,  under  Order  XL.  of  the  Bules  of 
Supreme  Court  1883,  of  ordering  judgment  to  be 
entered  for  the  defendants,  on  the  ground  that 
my  brother  Manisty  ought  himself  to  have 
decided  the  question  whether  Union-yard  was  a 
street  or  not,  within  the  meaning  of  sect.  150  of 
the  Public  Health  Act  1875,  and  not  to  have  left 
it  to  the  jury.  It  appears  to  me  that  the  points 
in  the  case  are  few.  The  decision  in  the  Mayor 
and  Corporation  of  Portamotith  v.  Smith  and 
others  (50  L.  T.  Rep.  N.  S.  308 ;  53  L.  T.  Rep. 
N.  S.  394;  13  Q.  B.  Div.  184;  10  App.  Gas.  364) 
is  clear,  and  the  effect  of  it  is  that  the  words  in 
the  definition  of  "  street "  in  the  interpretation 
clause  of  the  Public  Health  Act  1875  are  to  be 
read  into  sect.  150  of  that  Act.  If  this  is  so,  the 
case  of  the  Mayor  and  Corporation  of  Portsmouth 
V.  Smith  and  otiiers  (ubi  sup.)  overrules  Maude  v. 
The  Baildon  Local  Board  (48  L.  T.  Rep.  N.  S. 
874 ;  10  Q.  B.  Div.  394).  I  must  confess  that  I 
cannot  see  how  to  reconcile  the  decision  of  my 
learned  brothers  Mathew  and  Smith,  J  J.  in  the 
Checkheaion  Local  Board  v.  Bumup  (50  J.  P.  598, 
with  the  law  as  laid  down  by  the  (Jourt  of  Appeal 
and  the  House  of  Lords  in  the  PortsmotUh  case 
{uhi  sup.).  With  the  greatest  respect  to  my 
learned  orothers,  I  cannot  agree  with  them,  and 
I  think  their  decision  is  in  direct  opposition  to 
what  was  laid  down  bv  the  Court  of  Appeal  in 
the  Portsmouth  case  (uhi  sup.),  and  therefore  our 
opinion  is,  that  the  words  in  the  definition  of 
street  in  sect.  4  of  the  Public  Health  Act  1875 
must  be  read  into  sect.  150.  The  interpretation 
clause  defines  the  word  *'  street "  as  *'  any  road, 
lane,  footway,  square,  court,  alley,  or  passage, 
whether  a  thoroughfare  or  not."  The  question 
then  isp  whether  the  extended  sense  of  the  word 


'  "  street,"  as  particularised  in  sect.  4,  is  or  is  not 
inconsistent  with  the  description  of  this  yard ; 
that  is,  whether  any  of  the  words  in  the  definition 
in  sect.  4  accurateljr  describe  the  place  in  question, 
and  are  not  inconsistent  with  the  context.  I  am 
of  opinion  that  some  of  them  do  accurately 
describe  the  place.  Mr.  Tindal  Atkinson  admits 
that  the  place  might  be  described  as  a  square,  and 
I  think  that  the  words  court,  alley,  or  passage 
would  also  cover  it.  But  then  Mr.  Tindal  Atkin- 
son says  that  would  be  so  if  the  question  had 
been  one  of  sanitary  works  only,  in  which  case  he 
would  not  have  disputed  the  point ;  but  he  sajs 
that  the  board  had  no  right  to  do  road- work  m 
Union-yard,  because,  according  to  the  finding  of 
the  jury,  in  the  particular  circumstances  of  this 
case,  the  place  was  one  inoonsistent  with  road- 
work  being  done  in  it  by  the  board.  He  contends 
that  Union-yard  was  a  place  in  which  it  was 
inappropriate  that  road-work  should  be  done. 
But  I  feel  that  the  efEect  of  that  would  be  to 
split  up  the  section  in  a  way  which  was  not  in- 
tended b^  the  Legislature.  To  use  plain  lan- 
^age,  it  is  sugt^ested  that  the  board  acted  in  the 
interests  of  Mr.  Turner,  who  owned  the  mill  at 
the  end  of  Union-yard,  and  I  feel  myself  called  upon 
to  admit  that  it  is  possilile  that  the  board  might 
have  acted  with  a  view  to  private  rather  than  to 
public  interests.  That  is  the  danger  which  the 
Act  preferred  to  risk  rather  than  the  danger  of 
the  lack  of  proper  sanitary  arrangements.  The 
Act  in  fact  says  that  private  properties  are  so 
slightly  affected  by  what  is  for  the  public  good, 
that  it  is  expedient  to  create  the  board.  I  do  not 
think  that  we  can  turn  sect.  150  of  the  Public 
Health  Act  into  something  like  a  shifting  use,  to 
vary  from  time  to  time.  In  my  judgment  that  is 
not  the  proper  way  to  read  it,  and  therefore, 
under  the  circumstances  of  this  case,  I  think  that 
judgment  must  be  entered  for  the  defendants. 

Charles,  J. — I  am  of  the  same  opinion.  It 
seems  to  me  that  the  decision  of  the  Court  of 
Appeal  in  the  Mayor  and  Corporation  of  PortS' 
w^uth  V.  Smith  {ubi  sup.)  binds  us  to  read  into 
sect.  150  of  the  Public  Health  Act  the  definition 
of  street  in  sect.  4.  It  is  true  that  in  the  House 
of  Lords  doubts  were  thrown  out  as  to-  whether 
the  definition  clause  ought  to  be  read  into  sect.  150; 
but  the  House  of  Lords  came  to  no  final  decision 
upon  that  point,  and  therefore  the  decision  of  the 
Court  of  Appeal  remains  in  this  respect  un- 
touched, namSy,  that  the  two  sections  must  be 
read  together.  In  doing  that  we  have  to  read 
into  sect.  150  the  words  "  any  highway  (not  being 
a  turnpike  road),  and  any  public  bridge  (not 
being  a  county  bridge),  and  any  road,  lane,  foot- 
way, square,  court,  alley,  or  passage,  whether  a 
thoroughfare  or  not."  Now  it  seems  to  me  that, 
upon  the  admitted  facts,  my  brother  Manisty 
would  have  been  fully  justified  in  holding  that 
Union-yard  came  within  the  description  of  one  or 
other  of  those  places,  for  it  is  clear  to  my  mind 
that  some  of  those  words  cover  this  place  and 
accurately  describe  it.  It  is  used  for  traffic, 
although  not  dedicated  to  the  public.  The  word 
•*  footway,"  I  think,  might  cover  the  case  of  this 
yard,  and  I  do  not  think  that  any  question  ought 
to  have  been  left  to  the  jury.  In  tne  PortsmotUh 
case  (ubi  sup.)  the  jury  were  not  asked  if  the  place 
in  question  was  a  street  within  the  meaning  of  the 
Act ;  but  Lindley,  L.J.  there  left  to  them  the 
question  whether  the  road«  in  the  popular  accept- 
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ation  of  the  term,  was  a  street.  The  answer  of 
the  jury  in  this  case  was  that,  taking  all  the 
exceptional  surroundinss  of  the  case  into 
acootmt,  Union-yard  did  not  come  within  the 
meaning  of  the  word  "  street "  as  employed  in  the 
Improvement  Acts.  But,  in  my  opinion,  that  was 
not  a  question  for  the  jury,  and,  in  now  directing 
judgment  to  be  entered  for  the  defendants,  we 
are  not  acting  in  a  manner  inconsistent  with  the 
verdict.  As  a  mere  matter  of  law  the  learned 
judge  ought  to  have  entered  judgment  for  the 
defendants.  It  is  very  difficult  to  follow  how  the 
learned  judges  who  decided  the  case  of  the 
Checkheaton  Local  Board  v.  Bumup  (uhi  sup.) 
came  to  the  conclusion  at  which  thev  arrived,  in 
view  of  what  was  laid  down  by  the  Court  of 
Appeal  in  the  Portsmouih  case  {ubi  aup,).  Smith,  J. 
is  m  that  case  reported  to  have  said  that  a 
country  lane  would  not  be  a  street  within  the 
meaning  of  sect.  150.  I  think  there  is  some 
ambiguity  in  the  report  in  the  Justice  of  the 
Peace ;  but  assuming  tnat  the  judgments  of  Mathew 
and  Smith,  JJ.  are  correctly  reported,  to  the 
effect  that  sect.  150  of  the  Public  Health  Act 
only  contemplated  expenditure  on  streets  in  the 
ortunary  ana  popular  sense  of  the  word,  I  think 
such  decision  is  m  contradiction  to  what  was  held 
in  the  PortamotUh  case  {uhi  sup.).  We  therefore 
order   judgment    to    be   entered    for    the    de- 

enoan  s.  Judgment  for  the  defendants. 

Solicitors  for  the  plaintiffs,  Jaques,  La/ijton,  and 
Jaques,  for  Laneast&r  and  WriglU,  Bradford. 

Solicitors  for  the  defendants.  Flower  and 
Nussey,  for  EiQi6k,  Hutton,  and  Vint,  Bradford. 


Tuesday,  Nov.  29,1887. 

(Before  Wills  and  Grantham,  JJ.) 

The  Matob,  Aldebmen,  and  Buboesses  of  Oveb 
Dabwen  v.  The  Justices  of  the  Peace  fob  the 
GouHTT  of  Lancasteb.  (a) 

Highway  oAUhorUy  of  borough — Gounty  authority 
'^Distwmpiked  main  road,  upon  which  steam- 
traimwa/y  constructed — Agreem,ent — Expenses  of 
repavr^^LiahiUty  of  county  authority — Tram- 
vHJ^s  Act  1870  (33  ^  34  Vict.  c.  78),  ss.  28,  29— 
Highwcuys  and  Locomotives  {Amendment)  Act 
1878  (41  ^  42  Vict.  c.  77),  s.  Id— Blackburn  and 
Over  Darwen  Tramways  Act  1879  (42  j-  43  Vict. 
e.  ccmcv.),  ss.  47,  50. 

By  sect.  13  of  the  Highvoags  and  Locomotives 
(Amendment)  Act  1878,  one-half  of  tlie  eg^enses 
incurred  by  the  highway  ctuthority  in  the  main- 
tenance of  a  distwmptked  main  road  shaU  be 
padd  by  the  county  authority  out  of  the  county 
rate. 

By  sect.  47  of  the  Blackburn  and  Over  Darwen 
Tramways  Act  1879  it  is  enacted  that,  "the 
company  shall  maintain  and  keep  in  good  repair 
the  emtire  width  of  omy  road  (exclusive  of  the 
footpath  or  foot  pavement)  alona  or  across  which 
amy  of  their  tramways  shall  be  laid,  .  .  .  and 
if  the  company  at  any  tivne  fail  or  neglect  so  to 
do,  the  road  authority  may  cause  the  necessary 
repairs  to  be  done,  and  may  in  sv^ih  case  recover 
the  reasonable  cost  of  S7ieh  repairs  from  the 
company.  Provided  that  the  provisions  of  this 
section  shall  only  apply  when  steam  power  is 

(•)  Beported  toy  F.  A.  Obailshhm ,  Esq^  Barrister^t-Law 


used  on  the  tramways.  Provided  also,  thai  not- 
withstcmding  anything  in  this  section  eoniained, 
the  company  may,  from  time  to  time,  enter  iido 
and  mcuce  such  contracts  or  agreements  wOk  Ae 
road  authority  of  either  borough  for  the  repair 
and  maintenance^  such  road  as  may  be  apprtfvsd 
by  the  Board  of  Trade." 

The  road  in  question  was  a  main  road,  on  udUek  « 
steam-tramway  had  been  constructed  in  1880. 
By  an  ayreement,  dated  the  let  May  1880,  amd 
duly  approved  by  the  Board  of  Trade^  mads 
between  the  highway  authority  of  P.  and  (ia 
tramMaAi  company,  it  was  a^greed  that  ike  com- 
pany sko%dd  only  be  Uahle  in  reaped  of  iks 
repoMT  of  so  much  of  the  said  road  ckslay  between 
the  rails  a/nd  3^.  ^n.  beyond,  and  that  (he 
corporation  should  maintain  and  keep  in  repair 
the  whole  width  of  the  said  road,  wnd  ^yat  l&a 
compcmy  should  pay  to  the  corporation  a  pro- 
portionate part  of  ihe  expenses  so  incurred  by  the 
corporation. 

The  county  authority  having  denied  their  UalnUtg 
to  pay  half  of  the  amount  expended  by  the  high- 
way authority  in  the  repair  and  maintenance  of 
the  said  road : 

Held  (upon  a  case  stated),  thttt  the  county  authority 
were  liahle  to  pay  their  contribution,  and  that 
the  aareement  between  the  highway  authority 
and  ike  company  had  been  legally  made  under 
the  powers  gtven  by  the  proviso  in  sect.  47  of  the 
Blackburn  and  Over  Darwen  Tramway  Ad 
1879. 

Special  case. 

1.  The  plaintiffs  in  this  action  are  the  Mayor, 
Aldermen,  and  Burgesses  of  the  borough  of  Over 
Darwen,  in  the  county  of  Lancaster,  and  are  the 
highway  authority  of  the  said  borough,  and  the 
said  borouffh  is  a  highway  area  within  the 
meaning  of  the  Highways  and  LocomotiTes 
(Amendment)  Act  1878.  The  plaintiffs  are  also 
the  road  authority  within  the  meaning  of  the 
Tramways  Act  1870. 

2.  The  defendants  are  the  Justices  of  the  Peace 
for  the  county  of  Lancaster.  The  said  jostices 
assembled  in  annual  general  session  pursuant  to 
the  provisions  of  38  (xeo.  3,  c.  58,  are  the  county 
authority  as  defined  by  the  Highways  and  Loco- 
motives (Amendment)  Act  1878. 

3.  The  parties  agreed  to  concur  in  stating  the 
facts  and  circumstances  in  the  form  of  a  special 
case  for  the  opinion  of  the  High  Court  of  Justice, 
Queen's  Bench  Division,  in  manner  hereinafter 
appearing. 

4.  The  Bolton  and  Blackburn  road,  for  a  total 
distance  of  4  miles  2  furlongs  133  yards,  passes 
through  the  said  borough  of  Over  Darwen,  and 
was  formerly  a  turnpike  road,  but  ceased  to  be 
such  on  the  20th  July  1877,  and  upon  the  passirg 
of  the  Highways  and  Locomotives  Act  187o 
(41  &  42  Yict.  c.  77)  became  and  now  is  a  main 
road  w^ithin  the  meaning  of  sect.  13  of  that  Act. 

5.  Sect.  13  of  the  Highwi^s  and  LooomoiiTes 
(Amendment)  Act  1878  enacts  that, 

For  the  pnrposee  of  this  Act,  aiLd  subjeot  to  its  pio- 
visiona,  any  road  which  has  within  the  period  1  ' 
the  Slat  day  of  December  1870  and  the  date  of  the  _ 
of  this  Act  ceased  to  be  f.  turnpike  road,  and  any 
which  being  at  the  time  of  the  pasting  of  tins  Aei  a 
tnn^pike  road  may  aftervrp/.ds  oease  to  be  snch,  shall  be 
deemed  to  be  a  main  road,  and  one  half  of  the  expenaes 
incurred  from  u..;d  after  the  29th  day  of  September  1878  by 
the  said  highway  authority  in  the  maintenance  of  sneh 
road,  shall  as  to  every  part  thereof  whioh  is  vritiun  tba 
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limits  of  any  highwuj  area  be  paid  to  the  highway 
authority  of  each  area  by  the  coimty  authority  of  the 
ooonty  in  whioh  snoh  road  is  sitnate  out  of  the  oonnty 
rate,  on  the  oertiftoate  of  the  snrreyor  of  the  oonn^ 
authority,  or  of  snoh  other  person  or  persons  as  the 
eonnty  anthori^  may  appoint,  to  the  elfeot  that  snoh 
main  road  has  been  Tnamtainad  to  his  or  their  satia- 
ikotion. 

6.  In  1880  a  tramway  was  constructed  upon 
the  said  road  within  the  said  borough  by  the 
Blackburn  and  Over  Darwen  Tramways  Company 
under  the  provisions  of  the  Tramways  Act  1879. 
The  said  tramway  runs  for  a  distance  of  2  miles 
6  furlongs  33  yards  over  the  said  road  within  the 
said  borough.  Steam  power  has  always  been 
used  upon  tne  said  tramway. 

7.  By  sect.  28  of  the  Tramways  Act  1870 
(33  A  34  Yict.  0.  78)  it  is  enacted  that, 

The  promoters  shall  at  their  own  expense  at  all  times 
maintain  and  keep  in  good  condition  and  repair,  with 
snoh  materials  and  in  snoh  manner  as  the  road  antnority 
shall  direct,  and  to  their  satisfaction,  so  much  of  any 
road  whereon  anv  tramway  belonging  to  them  is  laid 
as  lies  between  the  rails  of  the  tramway  and  (where 
two  tramways  are  laid  by  the  same  promoters  in  any 
road  at  a  distance  of  not  more  than  four  feet  from  each 
other^  the  portion  of  the  road  between  the  tramways, 
and  in  eyerr  case  so  mnoh  of  the  road  as  extends 
eighteen  inches  beyond  the  rails  of  and  on  each  side  of 
say  snoh  tramway. 

8.  3j  sect.  4-7  of  the   Blackburn    and    Oyer 

Darwen    Tramways    Act    1879  (42  A  43  Yict. 

c.  ccxry.)  it  is  enacted  that, 

*'  The  company "  ^eaning  the  Blaokbnm  and  Orer 
Darwen  Tramways  Company]  shall  maintain  and  keep 
in  good  and  samcient  repaur  the  entire  width  of  any 
road  (exclnsiye  of  the  footpath  or  foot  pavement)  along 
or  aeross  whioh  an^  of  their  tramways  shall  be  laid,  to 
the  reasonable  satisfaction  of  the  road  anthorit  and 
in  BQoh  manner  and  with  snch  materials  as  snch  anthority 
may  direct;  and  if  the  company  at  any  time  fail  or 
neglect  so  to  do,  the  road  anthorify  may  cause  the  neces- 
sary repairs  to  be  done,  and  may  in  snch  case  reoover 
the  reasonable  cost  of  soch  repairs  from  tiie  company 
in  any  conrt  of  competent  jnzisaiction.  The  expressions 
"road"  and  "road  anthority"  shall  haye  tiie  same 
meaning  as  are  defined  by  the  Tramways  Act  1870. 
Pteyided  that  the  proyisions  of  this  section  shall  only 
appljT  when  steam  power  is  used  on  the  tramways. 
noyided  slso,  that  notwithstanding  anything  in  this 
section  contained,  the  comi>any  may  from  time  to  time 
enter  into  and  make  snch  contracts  or  agreements  with 
the  road  anthority  of  either  borongh  [meaning  the 
boroughs  of  Blaokbnm  and  of  Oyer  Darwen]  respec- 
tiyelj  for  the  repair  and  maintenance  of  snch  road  as 
may  oe  approved  by  the  Board  of  Trade. 

9.  By  sect.  50  of  the  same  Act, 

Nothing  in  this  Act,  or  in  any  contract,  agreement, 
or  arrangement  to  be  inade  nnder  this  Act,  shiul  operate 
to  leeaen  the  liabili^  of  the  company  nnder  sect.  28  of 
the  Tramways  Act  1870,  with  respect  to  the  repair  of 
an^  road  whereon  any  tramway  belonging  to  them  1b 
laid. 

10.  By  sect.  2  of  the  same  Act, 

Seot.  8  (interpretation  of  terms),  sect.  19  (local 
anthori't^  may  lease  and  take  tolls),  and  parts  n.  and 
m.  (inolnding  seot.  28)  of  the  Tramways  Act  1870,  are 
(exoept  where  expressly  yaried  by  this  Act)  incorpo- 
rated with  and  form  part  of  this  Act. 

A  print  of  this  Act  (42  &  43  Yict.  c.  cczxy.)  is 
to  be  considered  as  part  of  this  special  case. 

11.  By  an  agreement  dated  the  Ist  May  1880, 
and  made  between  the  plaiatiffs  of  the  one  part 
and  the  Blackburn  and  Oyer  Darwen  Tramways 
Company  of  the  other  part,  for  the  considerations 
therein  mentioned,  it  was  agreed  {inter  alia)  as 
follows : 

Chmae  1.  That  in  lien  of  maintialiring  in  repair  tha 
entire  width  of  the  roadwi^  along  whioh  the  oompaay's 


tramways  may  be  laid  as  proyided  by  the  47tfa  section 
of  the  Blaokonm  and  Oyer  Darwen  Tramways  Act 
1879,  the  company  [meaning  the  Blaokbnm  and  Oyer 
Darwen  Tramways  Company]  shall  only  be  liable  in 
respect  of  tiie  repair  of  so  mnch  of  the  said  roadway  as 
lies  between  the  rails  of  the  said  tramways  and  tnree 
feet  six  inches  beyond  or  on  the  onter  side  of  snch  rails, 
and  where  two  tramways  are  laid  in  any  road,  also  the 
space  between  the  two  tramways. 

By  clause  2  of  the  said  agreement  the  company 
were  bound  to  lay  down  tneir  authorised  tram- 
ways with  a  four-foot  gauge,  and  to  paye  with  setts 
the  width  of  the  roadway  in  respect  of  the  repairs 
to  which  the  company  were  liable  as  aforesaid. 
By  clause  3  it  was  proyided  that, 

After  the  company  shall  haye  effectnally  payed  the 
said  road  way  in  accordance  with  the  proyisions  of  the 
last  preceding  danse  of  this  agreement,  the  corporation 
shall  within  their  district  thenceforth  dnring  the 
continnance  of  tiiis  agreement  maintain  and  keep  in 
repair  the  whole  widtE  of  toe  said  roadway  with  each 
materials  and  in  snch  manner  as  the' said  corporation 
may  determine,  and  the  company  shall  from  time  to  time 
and  as  and  when  required  by  tne  said  corporation  pay 
to  the  said  corporation  a  proportionate  part  of  the 
expenses  whioh  may  haye  been  incarred  by  the  said 
corporation  in  repairing  the  aaid  roadway  as  aforesaid, 
sncn  proportionate  part  of  such  expenses  to  be  aseer- 
taineaand  determined  by  the  borongn  snryeyor. 

A  copy  of  the  naid  agreement  is  annexed  to  and 
forms  part  of  this  upecial  case. 

12.  The  ayerage  width  of  the  said  roadway  is 
28  feet  6  inches,  out  of  which  the  company  under 
the  foregoing  agreement  repair  11  feet. 

13.  The  said  agreement  was  duly  approyed  by 
the  Board  of  Trade,  and  the  said  road  for  such 
distance  as  the  said  tramways  extend  oyer  it 
within  the  said  borough  of  Oyer  Darwen  has 
idready  been  repaired,  and  the  expense  thereof 
apportioned  between  the  plaintiffs  and  the  tram- 
ways company,  in  accordance  with  the  terms  of 
the  said  agreement.  No  notice  of  such  agn^-eement 
haying  been  made  was  giyen  to  the  defendants 
by  the  plaintiffs  or  by  the  tramways  company. 

14.  !Ex>r  the  purposes  of  this  case  it  is  admitted 
that  the  said  road  has  been  and  is  satis^torily 
maintained  within  the  said  borough,  and  that  the 
said  agreement  of  the  1st  May  1880  is  a  sul> 
sisting  agreement  as  between  the  parties 
thereto.  It  is  also  agreed  that  no  objection  shall 
be  taken  to  an  order  for  payment  as  hereinafter 
mentioned  upon  the  ground  that  no  formal  certi- 
ficate of  satis^tory  maintenance  of  the  said 
road  has  been  in  iact  giyen  by  the  snryeyor  or 
other  persons  appointed  oy  the  defendants. 

15.  The  plaintiffs  as  such  highway  authority 
as  aforesaid  haye  for  the  year  ending  the  Slst 
March  1886  expended  in  the  maintenance  of  the 
portion  of  the  said  main  road  extending  from  the 
Colliers'  Arms  to  the  Golden  Cup  Inn,  within  the 
said  borough  of  Oyer  Darwen,  iipon  which  the 
said  tramway  is  laid,  180Z.  14s.  Sd,^  and  in  the 
maintenance  of  the  residue  of  the  said  main  road 
extending  from  the  Colliers'  Arms  to  Cadshaw 
BridjB^e,  within  the  said  borouffh,  2461.  17s.  Id.^ 
making  together  the  sum  of  4271.  lis.  6d, 

16.  The  plaintiffs  as  such  highway  authority 
as  aforeeaia  haye,  under  sect.  18  of  the  Highways 
and  Looomotiyes  Amendment  Act  1878,  demanded 
from  the  defendants  as  such  county  authority  as 
aforesaid  the  sum  of  2181. 15s.  9d.,  being  one-half 
of  the  said  sum  of  4271.  lis.  6d.  The  defendants 
as  such  county  anthority  as  aforesaid  admit  their 
liability  in  respect  of  one-half  of  the  said  sum  of 
2461. 17s.  li.,  and  they  haye  accordingly  paid  the 
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Bum  of  128Z.  8«.  6|({.,  but  they  deny  their  liability 
to  pay  one-half  or  any  other  proportion  of  the 
saia  sum  of  180L  14«.  od. 

The  question  for  the  opinion  of  this  honourable 
court  was,  whether  the  said  county  authority, 
under  the  circumstances  above  stated,  were  liable, 
by  virtue  of  the  Acts  above  referred  to  or  other- 
wise, to  pay  out  of  the  said  county  rate  one-balf  of 
the  said  sum  of  180Z.  149.  6d,,  or  any  part  thereof. 
In  case  the  court  should  be  of  opinion  that  the  said 
county  authority  was  so  liable,  judgment  with 
costs  was  to  be  entered  for  the  plaintiffs,  other- 
wise for  the  defendants  with  costs. 

Henn  Gollin$,  Q.C.  (the  Hon.  W.  H.  Cross  with 
him)  for  the  plaintiffs. — It  is  submitted  that,  upon 
the  proper  construction  of  the  statutes,  provided 
the  highway  authority  deduct  the  contribution 
paid  to  them  by  the  tramway  company  towards 
the  maintenance  and  repair  of  the  road  (which 
they  have  done  in  the  present  case),  they  are  entitled 
to  demand  the  county  authority  to  pay  half  of 
the  balance  of  such  expenditure,  and  the  county 
authority  are  bound  to  pay  it.  The  agreement 
made  between  the  corporation  and  the  tramway 
company  was  authorised  by  the  Blackburn  and 
Over  Darwen  Tramways  Act  1879;  sect.  47 
coupled  with  sect.  50  gives  power  in  express  terms 
to  make  the  contract  nere  made.  The  corporation 
would  seem  to  have  been  anxious  to  have  a  steam 
tramway  laid  along  the  road  in  question;  this 
would  no  doubt  form  part  of  the  consideration 
for  the  agreement. 

Oainaford  Bruce,  Q.C.  (Gf.  A,  B,  FUx^erald  with 
him)  for  the  defendants. — The  meaning  of  the 
proviso  in  sect.  47  of  the  private  Tramways 
Act  is  that,  although  the  tramway  company  is 
primarily  bound  to  repair  the  entire  width  of  the 
road,  it  may  be  more  convenient  for  them  that 
the  corporation  should  do  the  repairs,  in  which 
case,  a  oargain  having  been  made  to  that  effect, 
the  company  would  be  bound  to  refund  the 
amount  so  expended  to  the  corporation.  It 
cannot  have  been  the  intention  of  the  Legislature 
that  the  tramway  company  should  be  able  at  any 
time  to  get  rid  of  the  statutory  liabilitv  of 
repairing  the  whole  width  of  the  road  by  making 
such  a  contract  as  this  with  the  corporation ;  that 
would  be  unreasonable.  A  legal  obligation  cannot 
be  got  rid  of  by  a  contract.  Sect.  28  of  the  General 
Tramways  Act  1870  imposes  a  general  liability 
which  cannot  be  escaped  by  the  company.  More- 
over, the  county  authority  were  not  parties  to, 
nor  had  they  any  notice  of,  the  agreement  entered 
into  by  the  highway  authority,  and  therefore 
they  ought  not  to  be  hound  by  it. 

Henn   Gollina,  Q.C.  was   not  called  upon  to 
reply. 

Wills,  J.— I  am  of  opinion  in  this  case  that 
our  judgment  must  be  for  the  plaintiffs.    The 

3uestion  upon  the  special  case  which  we  have  to 
etermine  depends  entirely  upon  the  provisions 
of  the  Blackburn  and  Over  Darwen  Tramways 
Act  1879.  Under  the  Oeneral  Tramways  Act  of 
1870  the  scheme  was  that  the  company  should 
maintain  and  keep  in  repair  so  much  of  the  road 
as  lay  between  the  rails,  and  a  certain  distance 
beyond  the  rails  on  each  side  of  the  tramway. 
There  was  also  a  provision  that,  in  case  of  the 
abandonment  of  the  enterprise,  the  company 
should  restore  the  road  to  its  original  condition, 
and  clear  away  all  the  metalling  material  or 


rubbish  occasioned  by  the  work.  The  Act  went 
on  in  the  next  clause  (sect.  29)  to  make  it  com- 
petent for  the  company  to  make  any  bargun  they 
chose  with  the  road  authority  with  respect  to  the 
maintenance  and  keeping  in  repair  of  the  road- 
way, and  also  with  respect  to  the  proportion  to 
he  paid  by  either  of  them  of  the  expense  of  sudi 
maintenance  and  keeping  in  repair.  The  Act 
gave  the  company  the  fullest  power  to  make  such 
arrangements,  unhampered  with  the  necessity  of 

Procuring  the  consent  of  the  Board  of  Trade, 
hen    the   local  Act  provides  a  separate  set  of 
provisions  only  to  come  into  operation  when  steam 
power  is  used  on  the  tramways.    In  that  event, 
primd  fade  the  company  is  to  bear  the  expense 
of  maintaining  and  keeping  in  good  repair  the 
whole  width  of  the  roadway.    Then  the  Act  goes 
on  to  say— not  as  in  the  general  Act  which  gave 
the  company  power  to  make  any  bargain  they 
liked  with  the  road  authority — that  '*  the  company 
may  from  time  to  time  enter  into  and  make  sucm 
contracts  or  agreements  with  the  road  authority 
of  either  borough  respectively,  for  the  repair  and 
maintenance  of  such  road,  as  may  be  approved 
by  the  Board  of  Trade.**     The  introduction  of 
the  Board  of  Trade  looks  as  if  something  were 
contemplated  by  the  Legislature  beyond  the  pro- 
tection merely  of  the  contracting  parties. '  One 
does  not  see  why  there  should  be  any  necessity 
for  protecting  the  corporation  of  Over  Darwen 
beyond  any  other  corporation.    But  these  special 
powers  are  undoubtedly  given  with  that  restric- 
tion. What  was  actually  meant  by^  the  Legislature 
might  be  still  open  to  doubt,  were  it  not  for  sect.  50 
of  the  local  Act,  which  provides  that  nothing 
shall  operate  to  lessen  the  Lability  of  the  tramway 
company  under  sect.  28  of  the  Tramways  Act 
1870,  with  respect  to  the  repair  of   any  road 
whereon  any  tramway  belonging  to  them  is  laid. 
That  section  seems  to  dispose  of  the  question 
raised  by  this  case.    The  meaning  of  sect.  50  is 
that  the  company  and  the  road  authority  may 
make  any  bargain  they  choose,  subject  to  the 
approval  of  the  Board  of  Trade,  for  the  division 
between  themselves  of  the  liability  of  maintaining 
and  repairing  the  road,  provided  that  the  obliga- 
tion 01  the  company  imposed  by  sect.  28  of  the 
general    Act    is    not    reduced.      Mr.  Grainsford 
Bruce's  argument  on  behalf  of  the  contention  of 
the  defendants  obliges  him  to  say  that  sect.  50 
of  the  local  Act  applies  only  to  that  part  of 
sect.  28  of  the  general  Act  which  relates  to  the 
abandonment  by  the  tramway  company  of  thdr 
undertaking,  and  that  the  provision  as  to  agree- 
ments relates  only  to  the  method  of  discharging 
the  liability  of  the  company.    To  read  the  Act 
in  that  way  is  certainly  to  strain  the  language 
used  very  much,  and  1  can  see  nothing  to  warrant 
us  in  so  reading  it.    It  might  turn  out  that  the 
repair  of  the  road  might  be  a  very  great  burden 
where  steam  tramways  are  used,  and  I  think  it 
reasonable  to  say  that  if  that  is  the  case,  both 
parties  should  be  protected  to  lighten  the  burden 
of  repair  laid  on  tne  company  by  the  general  Act, 
in  case  the  road  authority  should  be  willing  to 
consent  to  the  agreement  to  that  effect,    rat 
these  reasons  I  am  of  opinion  that  the  contract 
made  between  the  Blackburn  and  Over  Darwen 
Tramways  Company  and  the  Over  Darwen  high- 
way authority  was  within  the  powers  given  to 
the  contracting  parties  by  the  Jjegislature,  and 
therefore  we  must  give  effect  to  it.    Jadgnunt 
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will  therefore  be  entered  for  the  plaintiffs  for  the 
amount  claimed. 

Grantham,  J. — I  am  of  the  name  opii^on.  I 
admit  that  I  am  unable  quite  to  fathom  the  case, 
because  I  cannot  understand  what  the  considera- 
tion was  for  the  agreement  entered  into  by  the 
road  authority  with  the  company.  By  this 
agreement  the  corporation  give  up  the  right  which 
they  have  of  requiring  the  company  to  undertake 
the  repair  of  the  whole  width  of  the  road,  and  they 
lighten  the  burden  cast  upon  the  company.  The 
agreement  purports  to  be  made  "  in  consideration 
of  the  above-mentioned  corporation  allowing  the 
company  to  use  steam  power  to  move  their 
carnages  when  constructed  within  the  said 
borough."  I  fail  to  see  where  the  benefit  to 
the  corporation  is.  The  corporation  allows  the 
company  to  use  steam  tramways,  and,  over  and 
above  that,  allows  the  company  to  forego  half  of 
the  liability  laid  upon  it  by  the  Act.  I  must 
confess  that  I  fail  to  find  any  consideration  for 
this  indulgence,  and,  as  far  as  I  can  see,  the  corpo- 
ration has  given  up  its  rights  for  nothing.  Tnat 
the  corporation  had  some  object  in  view  in  allow- 
ini^  this  one  must  suppose,  but  the  agreement  is  a 
very  one-sided  one  as  hkv  as  I  can  see.  That  is 
the  difficulty  I  feel,  but  nevertheless  I  do  not  see 
how  I  can  decide  against  the  plaintiffs'  claim. 
The  language  of  the  Highways  and  Locomotives 
(Amendment)  Act  1878  is  plain.  Sect.  13  of  that 
Act,  in  dealing  with  distumpiked  main  roads, 
says  that  one-naif  of  the  expenses  incurred  by 
tho  highway  authority  in  the  maintenance  of 
such  roads  shall  be  paid  to  the  highway  authoritv 
by  the  county  authority  of  the  county  in  which 
such  roads  may  be  situate.  By  the  agreement 
that  has  been  entered  into,  the  corporation  of 
Darwen  defrays  out  of  the  rates  the  necessary 
expenditure  ot  part  of  the  repair  of  the  road  in 
aueEtion.  If  such  expenditure  is  incurred  with 
tne  sanction  of  the  Board  of  Trade,  I  do  not  see 
how  any  breach  of  the  statutes  is  committed.  The 
Board  of  Trade  has  given  its  sanction  to  the 
agreement,  and  the  language  of  the  Acts  is  clear. 
The  agreement  is  made  under  statutory  power, 
and  therefore  I  am  of  opinion  that  the  county 
authori&y  must  pay  the  portion  of  the  expenses 
of  repairing  the  road  demanded  of  them  by  the 


plaintiffs. 


Jtutgment  for  the  plaintiffs. 


Solicitors  for  the  plaintiffs,  Pri^^rd,JS^n^26j^Z(2, 
and  Co.,  for  G.  Gosteher,  Darwen. 

Solicitors  for  the  defendants,  Btdtdale  and  Son, 
for  Wilson  and  HuUon,  Preston. 


Dec.  9  and  13, 1887. 

(Before  Pollock,  B.  and  Hawkins,  J.) 

Beo.  v.  YfiSTRT  07  St.  Maktlbbokb  and  Htde  ; 

Em  parte  Bernebs.  (a) 

Artiaans  and  LabourerB*  Dwellings  Act  1868 — 
Souses  unfit  for  human  hahitation'^Order  for 
structwral  alteratiofi— -Charging  order — Period 
toTien  liahiUty  of  owner  determvned—Interesse 
terminir—^l  |-  32  Vict.  c.  130,  ss.  3,  4,  6,  6,  7,  9, 
14,  and  25. 

One  Bemers  was  the  owner  vnfee  of  certain  houses 
in  the  defendant  farish^  which  the  medical  officer 
of  health    of  tne  parish   reported   tmder    the 

(a>  Beported  by  W.  P.  Evbrslsy,  Esq.,  Bftrrlater^tt-lAV. 
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Artisans  and  Labourers*  Dwellings  Act  1868  (31 
Sr  32  Vict.  c.  130)  to  be  in  a  state  unfit  for  huma/n 
habitation.    The  report  was  dated  the  Sth  July 
1886.    At  this  date  one  Hyde  had  the  residue  of 
an  uneaepired   lease,   terminating  on   the  29th 
Sept.  1886,  and  was  the  assignee  of  a  reversionary 
lease  for  twenty -one  yea/rs  taking  its  commence^ 
m&nt  on  the  2.9th  Sept.  1886.     On  the  Ihth  July 
the  surveyor  to  whom  the  medical  officer's  report 
was  referred  reported  that  the  houses  ought  to  be 
demolished^  ana  on  the  20th  Sept.  the  vestry  eZerJb 
of  the  defendant  pcurish  game   notice  to  Myde^s 
ctgents  thai  the  vestry  intended  to  take  the  report 
imto  consideration  at  their  meeting  on  the  23r(2 
Sept.    Hyde  attended  on  the  23rc2  S^t.,  and  an 
a^lication  was  then  made  on  behaJj  of  Bemers 
to  have  the  matter  postponed  to  the  20th  Sept., 
which  was  aceeded  to.     On    the   14ih    Oct.  the 
vestry  made  am,  order  for  the  total  demolition  of 
the  houses.     Hyde   appealed  to  the    Court   of 
Quarter  Sessions,  andnis  appeal  was  heard  on 
the  27th  Jan.  1887,  and  the  Court  varied  the  order 
of  the  vestry  by  inserting  "  structural  alteration  " 
in  the  place  of  total  demolition.    Bemers   took 
no  part  in  the  appeal.    Hyde  did  structwrally 
alter  the  houses  al  a  cost  of  4S61.  9s.  Id. ;  and 
on  the  20th  JuUf  1887  he  obtained  from   the 
vestry  an  order  charging  the  inheritance  with  an 
annual  pcuyment  of  291.  3s.  9d.  for  a  term  of 
thirty  years  in  consideration  of  the  expenditure 
incurred  by  him  in  structurally  altering    the 
houses.  Bemers  applied  for  a  writ  of  certiorari  to 
bring  up  this  order  to  be  quashed,  on  the  ground 
that  Hyde  was  not  the  "  ovmer "  of  the  houses 
wUhvn   the  Artisans  and  Labourers'  Act  1868, 
(a)  inasmuch  as  he  was  not  at  the  time  thai  the 
report  was  made  to  the  vestry  of  the  bad  condition 
of  the  premises  possessed  of  a  term  of  years  of 
which  twenty  years  were  unes^fnred,  as  only  three 
months  of  his  original  lease  had  to  run,  and  his 
interest  in  the  new  term  of  twenty-one  years 
from  the  29th  Sept.  1886  was  only  an  interesse 
termini,  and  did  not  amount  to  a  lease,  as  his  title 
was  incomplete;    (&)  thai    the  proper  time  for 
ascertaining  the  liability  to  demolish  or  structur- 
aUy  alter  his  premises  was  the  dale  of  the  order 
for  their  demotUion  or  structural  alteraiion,  which 
in  Hyde's  case  was  the  l^h  Oct.  1886,  and  on 
thai  date  he  did  not  possess  a  term -of  years  of 
which  twenty 'One  years  were  uneomired.^ 
Held,  that  the  proper  time  for  determining   the 
liaMLity  of  the  owner  was  tne  dale  of  the  report 
to  the  vestry  of  the  defective  condition  of  his 
premises. 
Eteld  consequently,  thai  at  the  time  such  report  was 
made  Hyde  was  the  owner  within  the  statute,  he 
being  then  lessee  of  a  term  of  which  twenty-one 
years  were  unexpired,  and  though  his  interest  in 
the  second  term  of  years  was  only  an  interesse 
termini^  yet  su^h  interest  was  a  holdina  within 
the  Act;  and  that  the  notice  to   demolish  was 
righUy  served  on  him,  and  the  subsequent  pro- 
ceedings  on  the  notice  were  regular. 
This  was  an  application  of  one  Captain  Bemers, 
who  was  the  owner  in  fee  in  reversion  of  certain 
houses  (Nos.  49  to  55)  in  Union-street,  Middlesex 
Hospital,  in  the  defendant  parish  of  St.  Maryle- 
bone,  for  a  writ  of  certiorari  to  bring  up  a  certain 
order  of  the  vestry  of  the  said  parish  charging 
the  inheritance  of   the  said  premises  with  an 
annual  charge  of  29Z.  3a.  9d.  for  a  term  of  thirty 
years,  in  respect  of  a  sum  of  4861.  98.  Id.  laid  out 
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in  the  Btructor^  alterations  by  one  Hyde,  who 
was  lessee  of  the  honses  in  question. 

The  application  was  made  before  Pollock,  B. 
at  chamoers,  who  referred  it  to  the  Divisional 
Oonrt. 

The  ^ts  are  sufficiently  stated  above,  and  all 
the  material  reports,  notices,  and  orders  will  be 
found  set  out  in  the  judgment  of  Hawkins,  J. 

•By  31  &  32  Yict.  c.  130,  s.  6 : 

If  in  taj  place  to  whioh  this  Aot  applies  the  officer  of 
health  find  than  any  premisee  therein  are  in  a  condildon 
or  state  dangerous  to  health  so  as  to  be  unfit  for  human 
habitation,  he  shall  report  the  same  in  manner  hereinafter 
provided  to  the  local  authority. 

By  sect.  6 : 

Every  report  made  under  this  Aot  bv  the  officer  of 
health  shall  be  made  in  writing,  and  delivered  to  the 
clerk  of  the  local  authority,  and  the  local  autiiority 
shall  refer  such  rei>ort  to  a  survevor  or  engineer,  who 
shall  thereupon  consider  the  report  so  furnished  to  him. 
and  report  to  the  local  authority  what  is  the  cause  oi 
the  evu  so  reported  on  and  the  remedy  thereof,  and,  if 
such  evil  is  occasioned  by  defects  in  any  premises, 
whether  the  same  can  be  remedied  by  structural 
alterations  and  improvements  or  otherwise,  or  whetiier 
such  premises,  or  any  or  what  part  thereof,  ought  to  be 
demolished. 

By  sect.  7 : 

Upon  receipt  of  the  report  of  the  surveyor  and 
engineer,  the  local  authority  shall  cause  copies  of  both 
the  reports  to  be  given  to  the  owner,  with  notice  of  the 
time  and  place  appointed  by  the  local  authority  for  the 
consideration  thereof,  and  such  owner  shall  be  at  liberty 
to  attond  and  to  stato  his  objections  (if  any)  to  sud^ 
rei>ort8,  or  either  of  them,  includmg  therein  any  objec- 
tion that  the  necessaiy  works  ought  to  be  done  oy  or  at 
the  expense  of  some  other  person  or  persons,  or  at  the 
expense  of  the  parish  or  district  in  wnich  the  premises 
are  situate ;  and  on  such  objections  the  local  authority 
shall  make  an  order  in  writing,  signed  by  Ihe  derk  of 
such  local  authority,  which  sluul  be  subject  to  appeal  in 
manner  hereinafter  mentioned. 

By  sect.  9 : 

Any  person  aggrieved  by  any  order  of  the  local  autho- 
rity, or  his  agent,  majr  appeal  against  the  same  to  the 
Court  of  Quarter  Sessions  held  next  after  the  making  of 
the  said  oKler,  but  the  appellant  shall  not  be  heard  in 
Bupporfc  of  the  appeal  unless  within  one  calendar  month 
after  the  Tnaking  of  the  order  appealed  against  he  givB 
to  the  clerk  of  the  local  authority  notice  in  writing 
steting  his  intention  to  appeal,  together  wilh  a  stat^ 
ment  in  writing  of  the  grounds  of  appeal,  and  ehaJl, 
within  two  days  after  giving  such  notioe,  enter  into  a 
recognisance  before  some  justice  of  the  peace,  with 
sufficient  securities,  conditioned  to  try  suon  appeal  at 
the  said  court,  and  to  abide  the  order  of  and  pay  such 
coste  as  may  be  awarded  bv  the  court  or  any  adjourn- 
ment thereof ;  and  the  court,  upon  the  appearing  of  the 
parties,  or  upon  their  making  default,  snail  have  full 
power  and  jurisdiction  to  make  such  order  and  give  such 
directions  as,  under  the  circumstances,  shaJl  seem  just, 
and  may,  according  to  ite  discretion,  award  such  costs 
to  the  pariv  appealing  or  appealed  against  as  they  think 
prox>er,  and  the  determination  of  the  court  in  or  oon- 
ceming  the  premises  shall  be  conclusive  and  binding  on 
all  persons  to  all  intente  and  purposes  whatsoever. 

By  sect.  25 : 

Where  any  owner  has  completed  any  works  required 
to  be  executed  by  a  local  authority  in  pursuance  dt  ^is 
Act,  he  mA^y  on  the  oompletion  thereof,  apply  to  the 
local  authority  for  a  charging  order  on  the  premises  on 
which  the  works  have  been  executed  an  anuTiity  as  com- 
pensation to  the  owner  for  the  eraenditure  incurred  by 
him  in  executing  such  works,  and  shall  produce  to  the 
local  authority  the  certificate  of  their  surveyor  or 
engineer^  that  the  works  have  been  executed  to  his 
satisfaction,  and  also  the  acoounte  and  vouchers  for 
such  works,  and  the  local  authority,  when  satisfied  that 
the  owner  has  duly  executed  such  works,  shall  make  a 
charging  order  accordingly. 

The  annuity  charged  shall  be  a  sum  of  six  pounds  for 


I  every  1001.  of  such  expenditure,  and  so  in  proportion  for 
any  less  sum,  to  commence  from  the  date  of  the  order, 
and  to  be  payable  for  a  term  of  thirty  years  te  the  oniier 
named  in  such  order,  his  executors,  administrators,  or 
assigns. 

Peile  for  the  freeholder. — ^The  charging  order 
made  by  the  defendant  vestry  was  made  withont 
jurisdiction,  and  ought  to  be  quashed  by  this 
court.  The  order  is  bad  because  Hyde,  the 
person  who  obtained  it,  was  not  entitled  to  it. 
The  question  in  the  case  is,  whether  Hyde  was  an 
"owner*'  within  the  Artisans  and  Ijaboaren* 
Dwellings  Act  1868,  of  certain  houses  in  the 
parish  of  the  defendant  vestry,  so  as  to  be  entitled 
to  a  charging  order  upon  them  to  recoup  himBelf 
the  expenditure  incurred  by  him  in  executing 
certain  structural  alterations  required  bv  the 
vestry,  as  the  local  authority,  under  the  said  Act^ 
to  be  done  upon  them.  Hyde,  it  is  submitted  on 
behalf  of  the  freeholder,  was  not  such  on  owner 
as  to  entitle  him  to  obtain  this  charging  order 
upon  the  inheritance.  First,  under  the  interpre- 
tation or  definition  clause  of  the  Act  (sect.  3),  the 
least  interest  that  a  person  must  have  to  con* 
stitute  him  an  owner  must  be  a  term  of  years  of 
which  twenty-one  years  are  unexpired.  Now, 
Hyde  was  not,  on  the  8th  July  1886,  when  the 
notice  was  served  on  him  that  these  houses  wero 
in  such  a  defective  state  as  to  be  unfit  for  human 
habitation,  owner  of  or  lessee  for  a  term  of  yean 
of  which  twenty-one  years  were  unexpired.  His 
interest  in  the  houses  was  of  the  following  de- 
scription. There  was  vested  in  him,  as  assignee, 
the  remainder  of  a  term  of  ninety-six  years,  com- 
mencing on  the  29th  Sept.  1790  and  expiring  on 
the  29th  Sept.  1886;  consequently,  he  had  less 
than  three  months'  interest  left  in  that  term. 
He  was  also  assignee  of  a  reversionary  lease  of 
twenty-one  years,  granted  by  the  predecessor  in 
title  of  the  present  freeholder,  commencing  on  the 
29th  Sept.  1886.  This  reversionary  lease  did  not 
begin  till  after  the  end  of  the  then  existing  lease. 
Now,  such  lease  in  reversion  did  not  entitle 
him,  without  entry,  to  the  rents  and  profits;  it 
conferred  no  estato,  but  only  what  is  termed  an 
inieresse  termini : 

Doe  V.  Walker,  5  B.  ft  C.  111. 

He  might  have  possessed  the  right  to  have  the 
term  at  a  future  time  by  entry  when  that  period 
arose;  but  his  interest  under  the  second  lease 
was  not  a  concurrent,  but  successive  estate,  and 
it  is  immaterial  that  the  two  estates  were  in  (me 
and  the  same  lessee : 

Doe  d,  PuUeney  v.  Cavan,  5  T.  B.  667. 
The  effect  of  this  was,  that  Hyde  was  lessee  for 
only  three  months,  and  had  but  an  irUenue  termm 
for  twenty-one  years,  which  is  not  an  estate  or 
holding  making  him  thereby  an  owner  within 
the  Act.  Secondly,  but  on  the  assumption  that 
it  is  held  that  the  reversionary  lease  for  twenty- 
one  years  was  a  "  holding  "  within  the  Act  bo  as 
to  make  Hyde  an  owner  m  respect  of  it,  he  was 
not  an  owner  at  the  time  when  the  vestry  ordered 
the  work  on  the  pi*emises  in  question  to  be 
executed.  The  onler  for  their  demolition  was 
made  by  the  vestry  on  the  14th  Oct.  1886,  and  at 
that  time  his  interest  in  them  was  not  for  a  term  of 
years  of  which  twenty-one  years  were  unexpiied. 
under  this  Act  the  proper  date  to  look  at  for  the 

Surpose  of  fixing  the  liability  of  the  own^  is  the 
ate  of  the  order  of  the  local  authority  to  the 
owner    directing  the   particular    work   to   be 
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ezecated.  In  the  nature  of  things,  and  on  the 
ground  of  convenience,  that  is  the  proper  date. 
The  date  of  the  notice  of  the  local  authority  that 
the  premises  are  in  a  defective  condition  is  not 
the  fixing  point,  for  it  may  happen  that  the  notice 
may  be  based  on  an  erroneous  view  of  the  state  of 
the  premises;  and  many  things  may  occur  in 
the  mterral  between  the  serving  of  the  notice 
and  the  making  of  the  order  to  execute  work 
upon  them  to  change  the  ownership.  The  present 
case  is  illustrative  of  that  very  possibility,  for 
here  there  was  an  alteration  of  ownership  between 
the  two  dates — that  is,  the  date  of  the  notice  of 
the  defective  condition  of  the  houses  and  the  date 
of  the  order  for  their  demolition.  The  latter 
dafce,  the  14th  Oct.  1886,  was  the  luoment  of  time 
at  which  liability  accrued.  Hvde's  subsequent 
appeal  and  the  variation  of  the  order  by  the 
Uourt  of  Quarter  Sessions  do  not  affect  the  ques- 
tion. Hyde  then  was  not  an  owner  in  default. 
Beg.  V.  The  Swindon  Local  Board  (4  Q.  B. 
Div.  305 ;  s.  c.  40  L.  T.  Rep.  N.  S.  424),  which  was 
a  decision  on  the  Public  Health  Act  1875,  a  cog- 
nate Act  to  the  one  under  consideration,  is  con- 
clusive on  the  point  as  to  which  is  the  proper 
date  for  fixing  the  liability  of  an  owner  for  works 
executed  under  the  Act.  The  order  was  bad  as 
against  Hyde,  for  he  was  not  liable  to  make  the 
alteration  at  all ;  and  so  he  had  no  right  to  the 
charging  order  against  the  freeholder.  Hyde 
chcse  to  assume  a  Uability,  but  he  cannot  properly 
seek  to  shift  its  burden  on  to  the  freeholder. 

ChanneUf  Q.C.  {English  Harrison  with  him)  for 
Hyde. — ^As  to  the  first  point :  Hyde  was  "  owner  " 
within  the  meaning  of  the  Artisaos  and  Labourers' 
Dwellings  Act  1868.  The  word  "  owner  "  includes 
all  lessees ;  and  the  expression  "  holding  "  in  the 
definition  clause  would  include  an  interesse 
termini.  Accordingly,  even  at  the  date  of  the 
notice  of  the  defective  condition  of  these  houses 
Hyde  had  a  sufficiency  of  interest  to  constitute 
him  an  owner.  As  to  the  second  point:  The 
proijer  time  for  fixing  the  liability  of  the  owner 
is  either  the  date  of  the  report  of  the  sanitary 
officer  to  the  local  authority  condemning  the 
structures,  or  the  date  of  the  service  of  the  notice 
of  the  local  authority  on  the  owner  of  the  defec- 
tive condition  of  the  structures.  If  so,  all  subse- 
quent proceedings  were  re^lar,  and  the  charging 
order  was  made  with  jurisdiction  by  the  vestiy, 
as  Hvde  on  either  date  was  an  "  owner  "  within 
the  Act. 

Poland  for  the  vestry. — ^It  is  important  for 
the  vestry  to  know  to  whom  to  look  for  the  money. 
The  foundation  of  the  whole  of  the  proceedings 
leading  up  to  the  charging  order  is  tne  report  of 
the  medical  officer  of  health  of  the  local  authority, 
and  the  report  of  his  survey  by  the  surveyor 
appointed  to  examine  the  premises.  The  proper 
time,  then,  for  fixing  the  liability  of  the  owner 
would  be  the  date  of  the  report  of  the  medical 
officer  and  of  the  surveyor. 

PeOe  in  reply.  ^^  ^  ^^ 

Dec,  13. — Pollock,  B. — ^This  was  a  motion  made 
for  a  certiorari  to  bring  up  a  charging  order  made 
by  the  Yestrv  of  St.  Marylebone  under  the  statute 
which  is  called  "  An  Act  to  provide  better  dwell- 
^ga  for  artisans  and  labourers;"  that  is  the 
Act  of  1868.  The  person  against  whom  it  was 
made  was  the  person  who  was  alleged  to  be  the 


owner  for  the  time  being  of  the  premises  in  ques- 
tion. The  present  application  was  made  not  by 
the  person  against  whom  the  order  was  made,  but 
by  a  person  named  Bemers,  who  was  the  free- 
holder, and  against  whom  this  order  might  have 
been  properly  made.  The  question  before  us  is, 
whether  Hyde,  against  whom  the  order  is  made, 
was  the  owner  of  the  premises  within  the  purview  of 
the  statute.  Now  the  facts  were  these.  At  the 
time  when  the  notice  was  given  that  these  premises 
were  in  bad  order,  and  mast  be  demolished  in 
July  1886,  Hyde  had  an  unexpired  lease  for  a  lon^ 
term  of  years  beginning  in  Michaelmas  1790  and 
expiring  in  Michaelmas  1886.  In  respect  of  that 
lease  alone  he  would  not  have  held  a  sufficient 
term  so  as  to  be  considered  as  the  owner.  But  it 
BO  happened  that  he  was  the  assignee  of  a  rever- 
sioniuy  lease  for  twenty-one  years  which  would 
take  its  commencement  in  Michaelmas  1886.  The 
question  is,  whether,  under  these  circumstances, 
he  is  within  the  statute.  Now,  the  statute,  in  the 
interpretation  clause  (sect.  3),  says :  "  The  expres- 
sion '  owner,'  in  addition  to  the  definition  given 
by  the  Lauds  Clauses  Act,  shall  include  all  lessees 
and  mortgagees  of  any  premises  required  to  be 
dealt  with  under  this  Act,  except  persons  holding 
or  entitled  to  the  rents  ana  profits  of  such 
premises  for  a  term  of  years  of  wnioh  twenty-one 
years  do  not  remain  unexpired."  If  therefore  the 
two  periods  of  time,  namely,  the  period  of  time  up 
to  Michaelmas  1886  and  the  lease  for  twenty-one 
years  and  the  above  words  make  Hyde  the  owner, 
then  he  was  properly  the  owner  within  the  statute. 
It  was  argued  before  us  by  Mr.  Peile  from  a  con- 
veyancing point -of  view  that,  although  he  was 
the  lessee  under  the  first  lease,  he  had  only  got 
what  conveyancers  call  an  interesse  termini.  It 
seems  to  me  that  the  words  of  this  statute,  namely, 
that  a  person  may  not  only  hold  but  be  entitled  to 
the  rents  and  profits,  mean  whether  he  has  such 
interest  in  the  premises  as  to  make  him  the  owner 
for  the  time  being  of  the  premises  foi  a  term  of 
years  of  which  twenty-one  years  remain  unex- 
pired. Therefore,  so  far  as  tliat  legal  objection  is 
concerned,  it  seems  to  me  this  order  is  perfectly 
right.  Now  comes  the  next  and  perhaps 
the  most  important  point.  It  is  one  of  general 
application,  and  certainly  is  worthy  of  being  well 
considered.  It  is  this*.  It  was  said  that,  although 
Hyde  was  the  owner  (assuming  our  construction 
of  the  statute  is  right)  at  the  time  the  order  was 
served  upon  him,  which  was  in  July  1886,  that  he 
had  ceased  to  be  the  owner  before  any  order  was 
made.  Now  the  facts  upon  that  part  of  the  case 
are  these.  In  July  1884  notice  was  given  to  him 
within  the  terms  of  the  statute.  Upon  the  23rd 
Sept.  Mr.  Hyde  attended,  and  Captain  Berners 
also.  Captain  Berners  then  asked  for  an  adjourn- 
ment, which  was  granted,  and  on  the  14th  Oct. 
an  order  was  made  for  the  demolition  of  the 
premises,  as  unfit  for  human  habitation.  That  is 
the  order  practically  that  is  appealed  against, 
because  the  order  of  sessions  .varied  that  by 
making  an  order  that  certain  improvements 
should  be  made  instead  of  the  premises  being 
demolished.  Therefore  it  stands  in  this  way,  that 
when  the  notice  was  served  in  July  18»6  un- 
doubtedly upon  the  construction  we  put  upon  the 
statute  Mr.  Hyde  was  the  owner,  but  inasmuch  as 
the  lease  had  run  out  under  which  he  then  held 
in  Michaelmas  1886,  when  October  came,  when 
the  order  was  made,  he  had  ceased  to  be  an  owner ; 
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and  the  question  is  whether  the  owner  at  the 
time  of  the  notice  is  to  be  taken  as  the  person 
liaJble,  or  the  owner  at  the  time  when  the  order  is 
actnallj  made.  Now,  the  scheme  of  the  whole 
Act  seems  to  my  mind  to  answer  this  question. 
The  Act  contemplates  the  finding  of  a  person 
who  for  the  purposes  of  the  Act  shiul  be  an  owner 
of  the  premises.  That  is  settled  by  the  interpre- 
tation clause  to  which  I  have  already  alluded. 
Then  the  Act  goes  on  to  say  by  sect.  5  that  the 
officer  of  healtn  is  to  return  a  report  of  the  con- 
dition of  the  premises  wherever  they  are  found 
to  be  so  dilapidated  that  it  is  necessary  to  destroy 
them  or  to  have  them  repaired,  and  tliat  report  is 
to  be  referred  to  a  surveyor,  and  then  the  local 
authority  may  upon  that  prepare  a  plan  and 
specifications  of  what  is  required;  and  then  the 
clerk  of  the  parochial  authority  by  sect.  8  is  to 
give  notice  to  the  owner  of  the  plan  of  required 
works  having  been  prepared.  Then  by  sect.  9,  if 
that  owner  feels  himself  to  be  aggrieved,  he  may 
appeal  to  the  quarter  sessions.  Now  it  was 
pDinted  out,  and  I  think  successfully,  by  Mr. 
Channell,  that  in  the  first  place  it  could  not  be 
intended  that,  if  the  owner  for  the  time  being 
assigned  his  property,  or  if  his  interest  in  it 
expired,  that  tnerefore  the  local  authority  should 
commence  new  proceedings  against  the  person 
who  became  owner  at  a  subsequent  date,  who 
might  or  might  not  be  acquainted  with  the 
condition  of  the  premises,  and  a  variety  of 
circumstances.  That  certainly  would  be  most 
inconvenient,  and  contrary,  1  should  say,  to 
the  spirit  of  the  Act,  which  was  intended  in 
the  first  instance  to  enforce  liability  upon  the 
person  in  whose  hands,  if  I  may  use  the  expression, 
the  premises  have  been  allowed  to  become  so 
dilapidated  as  to  require  to  be  demolished. 
Under  the  present  circumstances  that  is  npt  the 
case.  The  case  here  is,  that  the  interest  in  the 
premises  owned  by  Hyde,  though  not  assigned  by 
him,  was  not  an  expiring  one.  Mr.  Channell, 
however,  pointed  out  with  great  force  that,  when 
the  statute  ex  eonceeais  is  dealing  with  an  interest 
which  is  dwindling  in  its  character,  and 
diminishing  from  day  to  day  and  from  week  to 
week,  it  is  impossible  to  suppose  that  the  statute 
would  intend  a  person  to  get  rid  of  bis  liability 
by  between  the  date  of  the  notice  and  the  order 
saying  his  time  had  run  out  by  effluxion,  and  his 
liability  had  been  diminished,  or  been  entirely 
demolished  by  that  effluxion  of  time.  Therefore, 
it  seems  to  me,  it  is  quite  clear,  when  the  whole 
spirit  of  the  Act  and  the  language  of  it  through- 
out is  looked  at,  the  person  to  be  fixed  is 
the  owner  at  the  time  when  the  notice  of  the 
defective  condition  of  the  premises  is  served. 
Now,  there  was  one  authority  which  would  be 
very  much  in  point  if  the  circumstances  were 
the  same  in  this  case,  and  that  is  a  case  decided 
some  years  ago  (in  the  year  1879) :  Eeg  v.  The 
Swindon  Local  Board  (ubi  sup.).  That  was  a  case 
in  which  the  question  arose,  not  with  respect  to 
who  was  liable  to  do  the  work  under  a  similar 
Act,  namely,  the  Public  Health  Act  1875,  whether 
it  was  the  owner  at  the  time  the  notice  was  given, 
or  whether  it  was  the  owner  at  a  later  perioowhen 
the  works  were  actually  done ;  but  it  was  a  question, 
where  there  had  been  a  notice  given,  and  a 
default  by  the  then  owner  to  do  the  work,  who  was 
the  person  against  whom  the  expenses  could  be 
recovered  which  had  been  incurred  by  the  urban 


authority,  who,  under  the  powers  of  the  statate, 
had  done  the  work  in  question.  It  was  held  then 
that  such  expenses  could  not  be  recovered  from 
anyone  wh(^  was  the  owner  of  the  premises  at 
the  time  when  the  notice  was  given,  but  had 
ceased  to  be  the  owner  before  the  completion  of 
the  acts.  Under  the  Public  Health  Act  1875  it 
is  quite  clear,  although  the  ownership,  quoad  the 
liability,  is  to  be  affixed  at  some  particalar 
period,  namely,  when  the  premises  are  out  of 
repair,  the  payment  from'  time  to  time  of  the 
expenses  incurred,  which  are  fixed  by  yearly  pay- 
ments, was  intended  by  the  Act  to  hie  distribatod 
over  many  years,  and  therefore  intended  to  be 
borne,  not  bj  the  person  who  is  the  owner  at  the 
time  the  notice  is  given,  but  by  the  person  who  is 
the  owner  from  year  to  year  as  the  debt  is 
payable.  What  Cockbum,  C.J.  sa^rs  in  that 
case  is  very  clear :  **  I  cannot  think  it  was  ever 
intended  by  the  Legislature  that  when  the  owner 
has  parted  with  his  property,  and  somebody  else 
is  in  the  possession  of  it,  and  therefore  getting 
the  benefit  of  the  work  done,  and  who  oaght 
therefore  to  pav  the  expenses  incurred,  it  should 
be  competent  for  the  local  authority  to  follow 
him  up  wherever  he  may  be  gone,  and  hold  him 
personally  liable."  That  certainly  would  be  an 
extrordinary  consequence,  because,  if  a  man 
happened  to  be  owner  at  the  time,  then  sold  the 
property  and  went  abroad,  he  would  be  saddled 
with  the  payment,  and  not  the  person  who  was 
owner  of  the  premises  from  time  to  time  that  the 
debt  became  payable ;  the  charge  being  intended 
to  be  a  charge  upon  the  premises.  Therefore, 
although  we  perfectly  agree  with  that  case,  it 
seems  to  us  to  indicate  that  the  spirit  of  the 
Le^ipslature  is  in  favour  of  the  view  we  are  now 
takmg,  and  is  in  no  way  an  anthority  in  favour  of 
Mr.  Peile's  view  as  presented  to  us.  In  the  result 
therefore  this  application  must  be  dismissed,  and 
with  costs. 

Hawkins,  J. — I  am  of  the  same  opinion.  The 
question  argued  before  us  is,  whether  the  coart 
should  grant  a  writ  of  certiorari  to  bring  np  a 
charging  order  made  by  the  vestry  of  St.  Mary- 
lebone  to  be  quashed,  ^ow,  although  my  brother 
Pollock  has  stated  the  facts  at  length,  it  is  neces- 
sary that  I  should  refer  to  them  in  order  to 
explain  what  I  have  to  say  upon  the  matter. 
First,  let  us  see  how  the  case  stands.  For  nuuiT 
years  before  Michaelmas  1886  the  premises  which 
are  the  subject  of  the  orders  which  have  been 
made  were  the  freehold  property  of  Captain 
Bemers.  There  was  a  long  lease  of  them  granted, 
which  did  not  expire  until  Michaelmas  1886. 
From  Michaelmas  1886  a  new  lease  wa^  granted 
for  twenty-one  years,  and  Hyde  we  may  take  it 
was  entitled  to  the  residue  of  a  long  term,  conpled 
with  a  new  term  which  was  granteafrom  Michael- 
mas 1886.  In  the  month  of  July  1886,  when 
there  were  about  twenty-one  years  and  three 
months  of  Hyde's  interest  unexpired,  the  pre- 
mises were  found  to  be  in  what  was  deemed  to  be 
such  a  condition  that  they  ought  to  be  palled 
down  or  demolished.  I  may  observe  here  that 
there  was  in  Hyde's  lease  upon  which  he  then  hdd 
the  premises  a  covenant  to  repair.  I  mention 
that  m  reference  to  a  matter  I  shall  have  to  state. 
Now,  the  preamble  of  the  Artisans  and  Laboorers' 
Dwellings  Act  1868,  passed  in  July  1868  states, 
"  Whereas  it  is  expeoient  to  make  provision  for 
taking  down  or  improving  dwellings  occupied  by 
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working  men  and  their  ^^milies  which  are  unfit 
for  human  habitation,  and  for  the  building  and 
maintenance  of  better  dwellings  for  such  pemons 
inatead  thereof."  The  premises  being  agreed  to 
be  in  the  condition  which  I  have  mentioned,  pro- 
ceedings were  taken  under  this  Act  for  the  pur- 
pose of  havinjD^  the  premises  either  altogether 
demolished  or  in  some  way  altered  so  as  to  make 
them  fit  for  human  habitation.  Now  sect.  5  of 
that  Act  provides  that,  if  an  officer  of  health 
finds  that  any  such  premises  are  in  a  state  danger- 
ous to  health  so  as  to  be  unfit  for  human  habita- 
tion, he  is  to  make  a  report  to  that  effect  to 
the  local  authority.  Acconlinglj,  on  the  8th  July 
1886,  the  medical  officer  of  heSith  for  the  Vestry 
of  St.  Marylebone  reported  to  the  yestry,  being 
the  local  authority,  in  these  terms :  "  Gentlemen, 
—Pursuant  to  the  Act  31  &-32  Vict.  c.  130,  I  beg 
to  report  that  I  have  made  an  inspection  of  certain 
houses,  being  Nos.  49-55,  Union-street,  Middlesex 
Hospital,  and  find  them  to  be  in  such  a  condition 
or  state  as  to  be  dangerous  to  health,  and  unfit 
for  human  habitation."  That  is  to  say,  he  gave  the 
notice  that  he  was  required  to  give  to  the  local 
authority  under  sect.  5.  Now,  upon  receiving 
that  notice  the  local  authority  had  a  duty  to 
perform — they  had  to  refer  the  medical  officer's 
report  to  a  surveyor.  The  section  under  which 
ther^  were  bound  to  refer  it  as  they  did  is  sect.  6. 
[His  liordship  here  read  it.]  It  will  be  observed 
by  this  6th  section  the  local  authority  are  to  put 
the  matter  into  the  hands  of  their  surveyor  to 

get  him  to  report  as  mentioned  in  the  statute ; 
at  up  to  that  time  no  notice  is  required  to  be 
given  to  the  owner  or  occupier  of  the  premises 
with  regard  to  the  effect  of  the  report.  Now 
that  having  been  done,  this  is  the  report  of  the 
surveyor :  "  The  medical  officer  of  health  having 
reported  that  certain  houses  situated  as  above 
(that  is,  Union-street,  Middlesex  Hospital)  "  are 
dangerous  to  health  and  unfit  for  human  habita- 
tion, the  Act  31  &  32  Vict.  c.  130,  intituled  the 
Artisans  and  Labourers*  Dwellings  Act  1868, 
directs  such  report  to  be  referred  to  a  surveyor 
or  engineer,  which  has  in  due  course  been  referred 
to  me.  Pursuant  to  the  above  Act,  and  by  the 
direction  of  the  vestry,  I  have  carefully  surveyed 
these  premises,  and  find  that  they  have  no  yard 
space  whatever,  and  are  wholly  without  thorough 
ventilation ;  the  water-closets,  water  supply,  and 
dust-bins  in  close  proximitv  are  situatea  in  the 
basements,  which  are  very  dirty  and  untenanted. 
As  the  medical  officer  has  condemned  these  houses 
owing  to  this  condition  of  things,  which  cannot 
be  remedied  bv  any  structural  alterations,  I  am 
of  opinion  that  the  premises  ought  to  be 
demolished."  That  is  the  report  that  was  sent  in 
by  the  surveyor,  dated  the  15th  July  1886.  Now, 
the  7th  section  imposes  upon  the  local  authority 
a  duty  ux)on  the  receipt  of  the  surveyor's 
report  of  forwarding  copies  of  the  report  to  the 
owner,  with  notice  of  the  time  and  place  appointed 
by  the  local  authority  for  their  consiaeration. 
Upon  which  the  owner  may  attend  and  state  his 

Sections ;  and  the  local  authority  shall  ma^e  an 
er  in  writing  subject  to  app«d.  [His  Lord- 
ship read  the  section  m  extm^oJ]  lliat  is  the 
section  imposing  the  duty  upon  the  local  authority 
to  give  a  notice  to  the  owner.  The  question  is, 
who  is  the  owner  to  whom  this  notice  is  to  be 
given.  Now,  in  the  interpretation  clause  I  find, 
''  The  expression  '  owner,'  m  addition  to  the  defini- 


tion  given   by  the   Lands    Clauses   Act,    shall 
include  all  lessees  or  mortgagees  of  any  premises 
required  to  be  dealt  with  under  this  Act,  except 
persons   holding  or  entitled  to  the   rents    and 
profits  of  such  premises  for  a  term  of  years  of 
which  twenty-one  years  do  not  remain  unexpired." 
Now,  the  first  question  is,  whether  or  not  Hyde, 
who    had  at    tnat    time    the  interest    in  these 
premises  unquestionably  for  a  period  of  upwards 
of  twenty-one  years  as  lessee,  is  to  be  deemed  to 
be  the  owner,  and  whether  the  notice  which  was 
served  upon  him  was  rightly  so  served.    I  am  of 
opinion   it  was.     The    objection   made   to  the 
service  upon  Hyde,  treating  him  as  owner,  was 
this,  that  he  had  only  an  intereaae  termini  so  far 
as  regards  the  new  lease,  which  was  to  commence 
at  Michaelmas  1886;   but  I  do  not  think  that 
that    makes     any    difference     at    all — ^that    he 
had    a   mere  intereste  termini.     According    to 
this   he   was   a   lessee   of  the  premises.    It  is 
quite  true  that  his  title  in  all  respects  might  not 
have  been  completed  before  entry.    That  may  bo 
so,  but  I  am  quite  satisfied  in  my  own  mind  the 
Legislature,  in  usincr  this  expression  "owner," 
intended  at  all  events  to  comprise,  and  I  think 
they  have  comprised  and  included,  persons  stand- 
ing in  the   position  of  Hyde,  who  beyond  all 
question  was  entitled  to  three  months  ot  the  old 
lease  then  unexpired,  and  who  was  entitled  at  all 
events  to  perfect  his  title  to  the  new  lease  by 
entry  so  soon  as  the  old  lease  had  expired.    I  am 
clearly  of  opinion  the  object  of  the  Legislature 
was  that  a  man  in  that  position  was  intended  to 
be  the  owner,  and  I  think  that  objection  fails.    I 
have  no  more  to  say  about  that ;  and  that  brings 
me  now  to  the  question  whether  this  notice  was 
properly  served,  and  I  think  it  was ;  and  then  to  the 
question  whether  proper  proceedings  were  taken 
upon  it  so  as  to  make  this  charging  order  valid. 
Now,  the  vestry  having  had  the  report  made  to 
them  upon  the  20th  Sept.,  the  vestry  clerk  made 
this  report.    It  is  addressed  to  Messrs.  Bray  and 
Webb,  6,  Warwick-court,  High  Holborn,  who,  I 
understand,  were  acting  for  Hyde :  "  Gentlemen, 
the  vestry  are  informed  that  you  act  as  agents  to 
the  lessees  of  the  premises  Nos.  49,  50,  51,  52,  53, 
54,  and  55,  Union-street,    Middlesex    Hospital, 
referred  to  in  the  accompanying  reports  of  the 
medical  officer  of  health  and  the  surveyor  made 
in   pursuance  of   the   Artisans  and  Labourers' 
Dwellings  Act  1868  (31  &  32  Vict.  c.  130),  and  I 
have  been  directed  by  the  vestry  to  forward  such 
reports  to  you,  and  to  give  notice  that  the  vestry 
will  take  the  same  into  consideration  on  Thursday 
next,  the  23rd  Sept.  inst.,  at  twelve  o'clock  noon. 
I  beg  to  inform  you  that  you  are  at  liberty,  pur- 
suant to  the  above  Act,  to  attend  the  meeting  of 
the  vestry  as  appointed,  and  to  state  your  objec- 
tions (if  any)  to  the  accompanying  reports,  or 
either  of  them,  previous  to  tne  yestry  making  an 
order  respecting  the  premises  therein  referred  to 
under  the  said  Act."  Hyde,  or  his  representatives 
attended,  and  what  is  more,  on  the  23rd  Sept.  an 
application  was  made  on  behalf  of  Berners,  the 
freeholder  of   the   premises,  to   postpone   this 
meeting  until  the  30th  Sept.,  in  order  that  he 
might  attend.    Accordingly  the  vestry  postponed 
the  matter  until  the  30th  Sept.    Now,  the  first 
term  of  Hyde  expired  on  the  29th    Sept.     If 
Berners  had  been  m  attendance  on  the  23rd,  and 
the  report  had  then  been  considered,  €ts  it  would 
have  been  if  he  had  been  there  in  accordance 


478 


MAGISTRATES'  CASES. 


Q.B.  DiT.]         Big.  v.  Ysstbt  or  St.  MASTLBSoinB  akd  Htde  ;  Ex  parte  Bbrnebs.         [Q.B.  Dit. 


with  the  notice,  Hyde  would  clearly  then  have 
heen  the  owner  of  the  premises  (that  is,  if  I  am 
right  in  my  construction  of  the  interpretation 
clause),  and  the  order  might  have  heen  made 
treating  him  as  the  owner ;  but  when  the  30th 
8ept.  arrived,  it  was  quite  clear  he  had  ceased  to 
be  the  owner,  because  at  that  time  he  had  twenty- 
one  years'  interest  in  the  premises  short  of  one 
day,  and  therefore  at  that  moment  he  was  not  the 
owner  of  the  premises  within  the  meaning  of  the 
interpretation  clause.  The  question  is,  whether 
or  not  Hyde  was  the  proper  person  to  serve,  and 
against  whom  the  proceedings  ought  to  be  con- 
tinued. I  am  of  opinion  he  was.  In  order  to 
determine  that,  I  must  look  to  see  what  the 
object  of  the  Legislature  was.  It  was  to  call 
upon  the  person  who  was  the  owner  at  the  time 
the  defective  construction  of  these  premises  was 
discovered  and  reported  upon.  It  was  the  owner, 
then,  who  was  to  receive  tnese  notices,  and  there 
will  not  be  found  throuffhout  the  whole  Act  any- 
thing indicating  that  after  a  change  of  ownership 
new  notices  were  to  be  served,  or  fresh  proceed- 
ings taken;  but  all  along  the  Act  treats  the 
proceedings  upon  the  first  notice  as  a  mere 
continuance  of  the  proceedings  at  the  time 
the  notice  was  served,  when  the  premises 
were  in  a  condition  which  required  them  to  be 
demolished,  or  structurally  altered.  I  am,  there- 
fore, of  opinion  that  the  notice  was  properly 
served  on  nim.  Now,  when  the  matter  came  on 
for  consideration  on  the  90th  Sept.,  Bemers  .was 
represented  and  so  waA  Hyde ;  and  I  do  not  find 
upon  the  afiBdavits  that  I  have  read  that  any 
objection  was  then  made  to  these  proceedings. 
The  objections  to  the  order  were  stated,  and  Hyde 
made  a  statement  objecting  to  it,  on  the  ground 
that  it  was  not  necessary  to  pull  down  the  houses 
in  question,  and  that  a  structural  alteration  made 
in  them  would  render  them  fit  for  the  purpose 
for  which  they  were  required  to  be  made  fit.  JBut 
the  vestry,  after  taking  the  objections  into  con- 
sideration, made  on  the  144;h  Oct.  the  following 
order:  "It  is  ordered  bv  the  vestry  of  the 
said  parish  of  St.  Marylebone  that  the  above- 
mentioned  premises"  (stating  them)  "in  the 
said  parish  be  totally  demolished,  taken  down, 
and  removed,  and  vou,  the  said  owner,  are  hereby 
required  to  demolish,  take  down,  and  remove 
the  same  accordingly."  That  was  the  order 
which  was  made,  and  addressed  to  and  served 
upon  Hyde ;  and  he  was  treated  to  all  ir.tents  and 
purposes  as  the  owner  of  the  premises,  not  the 
owner  perhaps  at  the  time  this  particular  order 
was  made,  but  the  owner  of  the  premises  when  the 
proceedings  were  first  of  all  taken.  Now,  it  is 
quite  certain  that,  at  that  time,  there  was  no 
objection  made  to  this  order  by  Bemers.  If  he 
had  then  sought  himself  to  interpose  on  the 
ground  that  he  was  the  owner,  and  was  ready  to 
do  these  repairs  himself,  and  to  t^eupon  himself 
the  whole  of  the  repairs,  I  think  there  is  to  be 
found  a  provision  m  the  Act  that  would  have 
entitled  him  to  do  so,  and  have  ^ven  him  the 
option  before  anybody  else  of  domg  them,  and 
that  is  sect.  14,  which  says,  "within  three 
calendar  months  after  the  service  on  the  owner 
by  the  clerk  of  the  local  authority  .  .  .  the 
person  so  served  with  the  order  of  the  local 
authority  shall,  each  of  them,  signify  in  writing 
to  the  clerk  of  the  local  authority,  whether  he  is 
willing  to  effect  the  works  required  to  be  executed, 


and  where  two  or  more  persons  shall  so  aignify, 
the  right  of  effecting  the  workd  shall  be  giTen 
first  to  the  person  whose  ownership  is  first  or 
earliest  in  title."  However,  it  is  sufficient  to  say 
that  Bemers  made  no  objection.  I  have  said  that 
Hyde  was  dissatisfied  with  the  order  to  pall 
down,  and  he  determined  to  appeal  to  the  qnart^ 
sessions,  as  he  had  a  right  to  do.  Tnat  it 
expressly  provided  by  the  9th  section.  [His 
Lordship  here  read  it.]  In  the  earlier  part  of 
that  section  it  is  enacted  that  "any  person 
aggrieved  by  any  order  of  the  local  authority,  or 
his  Agent,  may  appeal."  Therefore,  if  Bernen 
felt  himself  aggrieved  by  the  order  to  demolish, 
he  had  the  power  to  appeal,  iast  as  Hyde  had. 
He  did  not  appeal;  Hyde  did,  and  with  the 
result  that  the  quarter  sessions,  having  heard  his 
appeal,  made  on  the  22nd  Jan.,  the  following 
oraer :  "  The  court  order  and  determine  that  the 
order  of  the  vestry  shall  be  varied,  and  this  coort 
doth  order  that  the  said  houses  and  premises  shall 
be  improved,  but  not  demolished,  by  making 
similar  structural  alterations  and  repairs  in  each 
of  the  said  houses  and  premises  as  have  already 
been  carried  out  by  the  appellant  in  the  honw 
and  premises,  being  No.  55,  Union-street,  one  ol 
such  houses  incluaed  in  the  said  order."  This 
particular  house.  No.  55,  had  been  repaired  aod 
put  into  condition  and  altered  by  Hyde  before 
the  appeal  came  on,  for  the  purpose  of  satisfying 
the  Court  of  Quarter  Sessions  and  the  vestry, 
that  that  which  he  wished  done  could  be  done 
.without  any  demolition  of  the  premises  at  alL 
The  court,  taking  that  fact  into  oonsideiiitioo, 
made  the  alteration  in  the  order,  varying  it  in  the 
way  required,  viz.,  by  ordering  "  that  the  said 
houses  and  pr«3mises  shall  be  improved,  but  not 
demolished,  oy  making  similar  structund  alten- 
tions  and  repairs  in  each  of  the  said  houses  and 
premises  as  nave  already  been  carried  out  by  ^ 
appellant  in  the  house  and  premises,  being  No.  55, 
Union-street,"  and  it  orders  the  vestry  of  Maiyie- 
bone  to  give  notice  of  the  order  forthwith,  and  so 
on.  Bemers,  as  I  have  said,  was  no  jMUty  to  the 
appeal,  but  within  three  days  of  the  nuudng  of 
tne  order  he  was  made  acquainted  with  it,  as  is 
set  forth  in  the  affidavits.  Hyde's  solicitor  wrote 
on  the  28th  Jan.  1887  to  Bemer's  solicitors,  a 
letter  in  the  following  terms  (omitting  the  formal 
parts) :  "  49  to  55,  Union-street.  I  think  it  only 
courteous  to  inform  you  that  on  Saturday 
last,  on  the  app€»l  against  the  order  of  the 
Marylebone  vestry  coming  on  for  hearing  at 
Westminster  Sessions,  the  counsel  for  the 
vestry  consented  to  the  vestry's  order  for 
demolition  being  varied  by  directing  that 
the  houses  be  reconstructed  in  the  same  iray 
as  has  been  done  at  No.  55.  The  works  will  he 
carried  out  forthwith,  and  my  client  will  then 
apply  for  a  charging  order  under  the  Act  of  ISSSJ* 
It  JBemers  or  his  smicitors  meant  then  to  dispate 
the  validity  of  a  charging  order  which  mi^ 
thereafter  be  applied  for,  and  meant  to  say  that 
Hyde  was  not  the  owner,  and  had  no  ngtki  to 
comply  with  the  orders  because  they  ought  not 
to  have  been  made  upon  him,  and  tfaiat  he  on^i 
not  to  incur  any  expense^  and  if  any  were  in- 
curred it  would  be  incurred  at  his  risk,  that  sort 
of  communication  ought  to  have  been  made  to 
him.  But  it  was  not,  and  no  notice  of  the  letter 
was  taken  at  all.  Upon  the  faith  of  these  pro- 
ceedings being  as  regular  as  I  think  they  were, 
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Hjde  proceeded  to  do  this  work  of  alteration,  and 
he  haa  proceeded  a  lone  way  with  his  work  before 
the  month  of  May  1887,  when  Berners*  solicitors 
wrote  to  Hyde's  solicitor  on  the  4th  May  1887, 
askinjg  him  to  instmct  Hyde's  builder  to  finish  the 
remaining  house,  which  had  not  been  so  struc- 
tnrally  altered  as  to  comply  with  the  order  in  the 
same  way  as  those  alrecidy  done.    Hyde  is  here 
treated  by  Berners'  solicitors  as  the  owner ;  and 
the  structural  alterations  both  of  the  finished 
houses  and  the  remaining  house  were  done  at  his 
expense  alone  in  compliance  with  the  Act  of  Par- 
liament;  and  without  objection  on  the  part  of 
Eemers.    Hyde  afterwards,  having  regard  to  the 
provisions  of  the  Act,  and  with  a  view  of  paying 
nimself  back  some  part  of  that  which  was  at  all 
events  due  for  the  alterations  required  by  law  of 
these  premises,  made  an  application  to  the  vestry 
of  the  parish  of  Marylebone  for  a  charging  order. 
That  was  an  application  he  was  entitl^  to  make 
under  sect.  2o,  which  is  as  follows :  [His  Lord- 
ship here  read  it.]    Accordingly,  on  the  28kh 
July,  the  works  being  complete,  he  obtained  an 
order  to  charge  the  inheritance  and  premises 
mentioned  in  tne  schedule  with  the  payment  to 
Hyde  of  29Z.  Sa.  9(2.,  payable  yearly  upon  the  4th 
Aug.  for  the  term  of  thirty  years,  being  in  con- 
sideration of  the  expenditure  of  486Z.  98. 1(2.  in- 
carred  by  him  in  respect  of  the  said  premises.    I 
must  say  that  I  think  the  applicant  is  not  entitled 
under  the  circumstances  to  ask  to  have  that  order 
set  aside.    In  the  first  place,  I  am  quite  satisfied, 
as  I  have  already  said,  that,  according  to  the 
true  construction  of  the  Act  of  Parliament,  when 
the  notice  was  first  of  all  served,  in  the  month  of 
July  1886,  Hyde  was  within  the  meaning  of  the 
Act  the  owner,  and  the  proceedings  were  pro- 
perly taken  as  against  him.    The  adjournment  to 
the  dOth  Sept.  1886,   when  he  was  no  longer 
strictly  speaking  owner,  was   an  adjournment 
simply  for  the  purpose  of  suiting  the  convenience 
of  Berners.    Berners  appeared  l^f ore  the  vestry ; 
he  had  the  opportunity  of  making  every  objection 
he  thought  nt,  and  of  disputing  the  right  of 
Hyde  to  be  treated  as  the  owner.    I  find  no  sug- 
g^ion  that  he  did  so.    Hyde  was  treated  as  the 
()wner ;  he  appealed  against  the  order  for  demo- 
lition, and  got  it  varied  to  an  order  for  structural 
alteration;  he  gave  notice  of  that  to  Berners, 
who  never  objected  to  it.    He  was  told  that  the 
works  would  be  proceeded  with;  he  never  ob- 
jected to  it,  or  even  cautioned  Hyde  that  that 
would  be  at  his  peril.    Hyde  went  on  with  the 
works,  and  in  the  month  of  May,  when  they  were 
nearly  completed,  the  letter  I  have  read  was 
written  by  his  solicitors  re(][ueBting  that  the  last 
house  should  be  finished  in  the  same  way  that 
the  others  were,  he  having  previously  to  that,  as 
I  have  pointed  out,  in  the  letter  of  the  25th  Jan. 
1887,  been  told  that  when  the  works  were  com- 
pleted a  char^^g  order  would  be  applied  for  in 
accordance  with  the  provisions  of  tne  Act ;  and 
now  he  asks  that  this  order  should  be  brought  up 
to  be  quashed  as  being  null  and  void.    This  is  a 
matter  of  considerable  importance  no  doubt,  and 
if  we  were  bound  in  point  of  law  to  quash  this 
charging  order,  of  course  we  should  do  so ;  but 
my  brotner  Pollock  and  I  agree  that  we  are  not 
bound  so  to  decide.     The  objection  that  Hyde 
was  not  the  owner  has  altogether  &iled.     As 
regards  the  objection  that  he  had  ceased  to  be 
tluB  owner  since  the  first  notice  was  given,  that 


also  &ils,  because  I  think  the  proceedings  were 
properly  completed  against  him,  against  whom 
the^  were  properlj  commenced.  As  to  the  case 
which  has  oeen  cited,  and  to  which  my  brother 
Pollock  has  referred,  I  quite  agree  in  all  the  obser- 
vations my  learned  brother  has  made  upon  it;  but 
I  think  there  is  a  section  in  the  Public  Health  Act 
1875,  under  which  that  order  was  made,  which 
renders  the  owner  who  makes  default  liable,  that 
is,  the  owner  at  the  time  when  the  money  becomes 
due  by  reason  of  the  work  having  been  executed. 
However  I  do  not  desire  to  say  more  upon  that 
case.  I  am  quite  satisfied  that  practically  it  has 
nothing  whatever  to  do  with  the  present  question. 
Li  my  opinion  the  order  for  a  ceriiorari  ought  to 
be  refused,  and  with  costs.  ^^  ^^^^^ 

Solicitors :  for  theapplicant,  Saxton  and  Morgan; 
for  Hyde,  A,  C,  Gronin ;  or  the  vestry,  Glctrtcaon, 
Greenwell,  and  Wylea, 


Saturdcvy,  Jan.  14, 1888. 

(Before  Mathew  and  Smith,  JJ.) 

Kyle  (app.)  v,  Bab30b  (resp.).  (a) 

Local  authority — DelegoUion  of  the  right  to 
cute — Power   of    local    atUhorUy     to    del 
prosecution  to  poUce — Pviblio  Health  Act  1875, 
8,  259. 

A  local  hoard  acting  under  cm  Act  which  embodied 
the  provieiona  of  sect.  259  of  the  Public  Health 
Act  1875,  paeeeda  resolution  that  "  in  pursuance 
of  the  power  vested  in  the  hoard  by  sect,  259  of  the 
Public  Health  Act  1875  the  superintendent  and 
the  sergeants  of  the  county  police,  for  the  time 
being  a^tmg  within  the  district,  be  anUhorised  as 
officers  of  the  board  to  institute  and  prosecute 
all  such  proceedings  as  may  be  necessary  under 
the  specified  clauses  of  the  Local  Act. 

In  an  informaJbion  pr^erred  by  the  superintendent 
of  police  against  the  appettant  for  an  offence 
under  the  Act : 

Held,  thai  the  local  board  had  no  power  under 
sect.  259  of  the  Public  Health  Act  1875  to  delegate 
the  prosecution  to  the  police,  who  are  not  officers 
of  the  board,  nor  under  their  control. 

Case  stated  by  justices  of  the  peace  for  the  county 
of  Devon  under  an  order  of  the  Queen's  Bench 
Division  of  the  High  Court. 

1.  Upon  the  hearing  of  a  certain  information 
preferred  by  Douglas  Barbor,  superintendent  of 
police,  in  that  behalf  duly  authorised  as  an  officer 
of  the  Local  Board  of  Health  for  the  urban 
sanitary  district  of  Torquay,  by  virtue  of  a 
certain  authority  in  writing  bearing  date  the  6th 
Au^.  1886  (hereinafter  cfdled  the  respondent) 
against  Tom  Kyle  (hereinafter  called  the  appel- 
Ifuit),  in  and  by  which  information  it  was  alleged 
that  on  the  16th  day  of  January  1887,  such  day 
being  a  Sunday,  he  Tom  Kyle  did  form  part  of  a 
procession,  accompanied  by  instrumental  music, 
in  the  streets  known  as  Upton-road  and  Union- 
street,  within  the  urban  sanitary  district  of 
Torquay,  in  the  said  county,  contrary  to  th« 
Torquay  Harbour  and  District  Act  1886,  s.  38. 

We  convicted  the  appellant  of  the  said  offence, 
and  adjudged  him  to  forfeit  and  pay  the  sum  of 
9s.,  and  sJso  to  pay  the  further  sum  of  lis.  for 
costs,  forthwiuh,  and  in  default  of  payment  it  was 

<a)  Jteporled  by  HmntT  LizOH,  Bbq.,  Banister-ftt-lAw. 
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adjadjjfed  that  the  sums  due  under  such  adjadica- 
tion  should  be  levied  by  distress  and  sale  of  the 
goods  of  the  said  appellant,  and  in  default  of 
sufficient  distress  sucn  appellant  should  be  im- 
prisoned for  the  space  of  lourteen  days. 

2.  It  was  provea  that  the  said  appellant  did  so 
form  part  of  a  procession  accompanied  by  in- 
strumental music,  to  wit,  a  concertina,  on  the 
said  16th  da^  of  January,  nuch  day  being  a 
Sunday,  within  the  limits  of  the  said  Torquay 
urban  sanitary  district. 

8.  That  the  following  is  a  copy  of  the  said 
authority,  under  which  the  said  information  was 
preferred  by  the  respondent  against  the  appellant, 
and  which  was  proouced  at  the  hearing  and  put 
in  as  evidence. 

With  reference  to  sect.  5  of  the  Torquay  Harbour  and 
BiBtrict  Act  1886,  and  the  report  of  the  Boads  Committee, 
dated  the  5th  instant,  it  was  reeolved  that  in  pursuanoe 
of  the  power  Tested  in  this  board  by  the  259th  section  of 
the  Public  Health  Act  1875,  the  superintendent  and  the 
sergeant  or  sergeants  of  the  counw  police  for  the  time 
being  acting  within  the  district  of  Torquay  be  Autho- 
rised as  officers  of  the  board,  to  institute  and  prosecute, 
from  time  to  time,  all  sucn  proceedings  as  may  be 
necessary  against  any  i>erson  or  persons  offending 
against,  or  committing  any  of  the  offences  mentioned  in 
the  29th,  32nd,  33rd,  34th,  d5th,  86th,  88th,  39th,  40th, 
42nd,  and  44th  sections  of  the  Torquay  Harbour  and 
District  Act  1886. 

4.  That  such  authority  of  the  said  local  board 
of  health  for  the  urban  sanitary  district  of 
Torquay  was  specially  given  to  the  said  respon- 
dent, as  an  officer  of  the  board,  in  pursuance  of 
the  259th  section  of  the  Public  Health  Act  1875, 
such  section  being  as  follows  : 

Any  local  authority  may  appear  before  any  court  or 
in  any  legal  proceeding  by  their  clerk  or  by  any  officer 
or  member  authorisea  generally  or  in  respect  of  any 
special  proceeding  by  resolution  of  such  authoril^,  and 
their  clerk  or  any  officer  or  member  so  authorisea  shall 
be  at  liberty  to  institute  and  can^  on  any  proceeding 
which  the  local  authority  is  authorised  to  institute  and 
oiarry  on  under  this  Act. 

5.  That  by  schedule  1,  "  Bules  as  to  Meetings 
and  Proceedings,"  paragraph  10  of  the  same  Public 
Health  Act  1875,  a  copy  of  any  such  resolution  as 
aforesaid  is  receivable  in  evidence. 

6.  That  sect.  38  of  the  Torqnaay  Harbour  and 
District  Act  1886,  under  which  proceedings  as 
aforesaid  were  taken  against  the  appellant,  is  as 
follows : 

Police  Begulations. 
No  procession  shall  take  place  on  a  Sunday  in  any 
street  or  public  place  in  the  district,  accompanied  by 
any  instrumental  music,  fireworks,  dischari^e  of  cannons 
or  firearms,  or  other  disturbing  noise,  provided  that  the 
foregoing  prohibition  shall  not  apply  to  any  of  Her 
Majesty's  Kaval,  Military,  or  Volunteer  Forces. 

7.  That  bv  sect.  113  all  offences  a^inst  this 
Act  (the  Torquay  Harbour  and  District  Act 
1886)  may  be  prosecuted  and  penalties  recovered 
and  applied  in  manner  provided  by  sects.  251  and 
254  of  the  Public  Health  Act  1875,  as  if  such 
offences  were  offences  against  the  Public  Health 
Act  1875. 

8.  That  by  sect.  5  of  the  same  Torquay 
Harbour  and  District  Act  1886  it  is  enacted  as 
follows : 

This  Act  shaU  be  executed  by  the  board  with  the 
powers,  duties,  and  indemnities  conferred  and  imposed 
by  and  according  to  the  provisions  of  the  Public  Health 
Acts,  and  those  Acts  shall,  in  relation  to  the  board  and 
the  several  objects  and  purposes  of  tlus  Act,  be  read 
and  construed  as  if  the  purposes  and  provisions  of  this 
Act  were  purposes  and  provinonB  of  tiioae  Aots  so  far 


as  the  same  shall  be  applicable  thereto,  and  except  aohr 
as  any  provisions  of  those  Acts  are  expressly  Tuied  or 
otherwise  provided  for  by  this  Act. 

9.  That  by  the  said  254th  section  of  the  Public 
Health  Act  1875,  as  embodied  in  the  said  113th 
sect,  of  the  Torquay  Harbour  and  District  Act  1886, 
one-half  of  the  penalty  shall  go  to  the  informer 
and  the  remainder  to  the  local  authority  of  the 
district,  but  that  if  the  local  authority  are  the 
informers  they  shall  be  entitled  to  the  whole 
penalty  recovered. 

10.  That  by  the  latter  part  of  the  189th  seotion 
of  the  Public  HoEblth  Act  1875  authority  is  given 
to  the  local  authority  to  also  appoint  such  assist- 
ants and  other  officers  and  servants  as  may  be 
necessary  and  proper  for  the  efficient  exeentum  of 
the  Public  Health  Act. 

On  the  part  of  the  appellant  it  was  oontended 
as  follows : 

That  the  superintendent  of  police  at  Torquay 
was  not  a  competent  person  to  lay  the  said  infor- 
mation, sect.  5  of  the  said  Torquay  Harbour  aod 
District  Act  1886  requiring  that  such  Act  ahonld 
be  executed  by  the  board,  otherwise  the  local 
board  of  health  for  the  urban  sanitary  district  of 
Torquay,  of  which  urban  authontv  he,  the 
reRpondent,  was  not  a  member  or  an  officer. 

That  the  copy  resolution  produced  by  the  super- 
intendent of  police  was  not  a  sufficient  authontj 
for  him  to  lay  the  information,  inasmuch  as  ihe 
said  resolution  gave  him  no  such  authority  bj 
name. 

That  as  no  separate  police  force  for  the  district 
of  Torquay  existed,  the  police  as  there  statiooed 
being  a  portion  of  the  county  constabulary,  under 
the  orders  of  the  chief  constable  of  the  ooucty, 
were  in  no  way  accountable  to  the  local  aut^rity. 

That  sect.  259  of  the  Public  Health  Act  1875 
did  not  form  part  of  the  Torquay  Harbour  and 
District  Act  1886,  as  by  sect.  ll.<  of  the  latter 
Act  the  only  sections  of  the  Public  Health  Act 
1875  embodied  in  the  Harbour  and  District  Act 
are  sects.  251  and  254,  and  that  if  it  had  been 
intended  that  sect.  259  of  the  Public  Hedth  Act 
1875  should  apply  it  would  have  been  specifically 
referred  to  in  the  said  Harbour  Act. 

That  as  the  88th  section  of  the  Harbour  Act 
was  of  so  stringent  a  nature  and  only  of  local 
application,  the  local  board  should  itself  deter* 
mme  as  to  any  specific  prosecution  to  be  instituted, 
and  that  only  after  such  a  determination  could 
such  a  prosecution  be  undertaken. 

The  Questions  of  law  upon  which  the  case  is  nov 
stated  tor  the  opinion  ox  the  High  Court,  agree- 
ably with  the  order  of  the  said  court,  are : 

(1)  Whether  by  reason  of  specific  mention  bdiiff 
made  of  sects.  251  and  254  of  the  Public  Health 
Act  1875  in  the  113th  section  of  the  Torquay 
Harbour  and  District  Act  1886,  as  those  under 
which  offences  may  be  prosecuted  and  recovered 
and  applied,  sects.  253  and  259  of  the  same  Public 
Health  Act  are  provisions  coming  within  the 
exception  contained  in  the  latter  part  of  sect.  5  of 
the  Torquay  Harbour  and  District  Act  1886,  as 
provisions  expressly  varied,  or  otherwise  provided 
for,  and  consequently  not  within  the  operatian  of 
the  said  Harbour  and  District  Act. 

(2)  Whether  the  local  board's  general  antlio* 
rity  to  the  superintendent  of  police  of  the  Tor- 
quay district  under  the  259th  section  of  the  p-^*^- 
Heidth  Act  1875  to  institute  and  proeecote 
time  to  time  all  such  prooeedingsas  maybe; 
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flarj  against  persons  offending  against  or  com- 
mitting any  of  the  offences  mentioned  in  the 
{ifUer  alia)  88tli  section  of  the  said  Harbour  Act 
is  sufficient  and  good  in  law. 

(3)  Whether  in  view  of  sects.  189  and  259  of  the 
Public  Heath  Act  1875,  and  the  Acts  incorporated, 
and  the  consequent  duties  invested  in  such  super- 
intendent of  police,  for  the  purposes  named  in 
paragraphs  11  and  12,  prior  to  the  passing  of  the 
Torquav  Harbour  and  District  Act  1886,  he,  the 
respondent,  as  such  superintendent,  was  or  was 
not  at  the  time  of  the  further  authority  of  the 
6th  Aug.  1886,  in  relation  to  this  particular 
matter  ae  facto  an  officer  of  the  said  local  autho- 
rity. 

(4)  Whether  or  not,  under  the  terms  of  such 
aathority,  the  respondent,  as  such  superintendent 
of  police,  was  thereby  also  constituted  an  officer 
of  the  said  local  authority. 

If  the  court  should  be  of  the  opinion  that  the 
said  conviction  was  legally  and  properly  made, 
then  the  said  conviction  is  to  stand,  but  if  the 
court  shall  be  of  opinion  otherwise,  then  the  said 
information  is  to  be  dismissed. 

Home  Payne,  Q.C.  and  DuJce  for  the  appellant. 
—By  sect.  253  of  the  Public  Health  Act  1875, 
proceedings  for  the  recovery  of  any  penalties 
under  the  Act  cannot  be  taken  by  any  person  other 
than  the  party  aggrieved,  or  by  the  local  authority 
of  the  district,  without  the  consent  in  writing  of 
the  Attorney-General.  Here  the  respondent,  who 
is  suing  for  these  penalties,  is  not  the  person 
aggrieved.  Sect.  259  of  the  Act  empowers  the 
local  authority  to  prosecute  by  their  clerk,  or  by 
one  of  their  officers  under  their  own  control,  but 
it  does  not  give  the  power  to  delegate  the  pro- 
secution to  a  police  superintendent  who  is  not 
under  their  control.  Hence  the  resolution  of  the 
6th  Aug.  1886  did  not  give  the  respondent  the 
right  to  bring  this  information  against  the  appel- 
lant. 

The  respondent  did  not  appear. 

Mathbw,  J. — It  is  clear,  to  my  mind,  that  this 
conviction  must  bd  quashed.  The  justices  have 
misinterpreted  sect.  259  of  the  Public  Health  Act 
1875.  They  thought  that  under  that  section  they 
could  delegate  the  right  to  prosecute  to  the  police, 
but  they  were  clearly  wrong  in  that. 

Smith,  J.— -I  am  of  the  same  opinion. 

Conviction  quashed. 

Solicitors  for  the  appellant,  Banger  and  Burton, 
for  Square,  Bridgman,  and  Bond,  Plymouth. 


Saturday,  Jan.  14, 1888. 
.  (Before  Mathzw  and  Smith,  J  J.) 
Newton  (app.)  v,  Monkcom  (resp.).  (a) 
Conviction  for  eelling   unsound   meat  —  Under' 
baUiff-^Person  **to  whom  the  same  helongs" — 
PuhUc  Health  Act  1875,  ss,  116, 117. 

The  appellant  was  an  under'badliff  on  the  estate  of 
N.,  a  large  landovmer,  and  it  was  his  duty 
to  receive  instructions  from,  and  obey  the  orders 
of,  the  head  bailiff.  Two  cows  belonging  to 
N,  were  slaughtered,  as  they  were  affected 
by  disease ;  the  appellant  was  not  present  when 
ins  cows  were  slaughtered,  but  on  the  same  day 
he  was  told  by  the  head  bailiff  to  send  the  meat 

(ax  Beported  by  Hinet  Lszqh,  Esq.,  Barriiter^btpLftW. 
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to  Portsmouth,  and  to  go  there  himself  to  meet  ii. 
The  appellant  went  to  Portsmouth  on  the  fol- 
lowing day,  and  saw  a  butcher  named  B.,  and 
on  the  next  dwy,  the  head  bailiff,  havina  been 
told  that  the  meat  had  not  been  sent  o/f,  directed 
the  appellant  to  take  the  meat  to  P.  railway 
staiion  and  consign  it  to  the  btUcher.   The  transit 
of  the  meat  to  the  P.  station  was  superintended 
iy  the  appellant,  who  took  charge  ofil.    It  was 
tnen  sent  by  train  in  the  appellant's  oum  name 
to    the    butcher    at   Portsmouth,   the  appellant 
sending  a  telegram  to  the  butcher,  "  Two  carcases 
of  meat  addressed  to  you  ;  make  best  of  it."    The 
butcher  replied  that  the  meat,  which  was  then  lying 
ai  Portsmouth  railway-stabion,  was  no  use  to  him. 
The  appellant  then  sent  a  telegram  to  the  station- 
master :  "  Ask  consignee  to  do  the  best  he  can.    If 
he  can't  dispose  of  it,  ask  him  to  bury  it,  and 
charge  sender  esopenses."    The  meal  was  seized 
white  lying  at  the  station,  and  condemned  as 
unsound. 
Upon  these   facts   the  appellant   was   convicted, 
under  the  ll7th  section  of  the  Public  Health  Act 
1875,  of  exposing  unsound  meat  for  sale,  as  being 
the  person  "  to  whom  the  same  belonged." 
Held,  quashing  the  conviction,  that  there  was  no 
evidence  whatever  upon  the  facts,  to  slww  thai 
the  appellant  was  the  person  "  to  whom  the  meat 
belonged  "  within  the  msaning  of  the  117th  section 
of  the  Act. 
This  was  an  appeal  tried  before  me,  the  under- 
signed, George  jDeedes  Warry,  Esq.,  Recorder  of 
Portsmouth,   at   the    Easter    Quarter    Sessions 
holden  in  and  for  the  borough  of  Portsmouth,  on 
the  31st  March,  and  by  adjournment  in  April 
1887,  against   a  conviction  made  on  the   12th 
Jan.  by  three  justices  of  the  peace  for  the  said 
borough,  whereby  the  appellant,  the  said  James 
Bonsted  Newton,  was  convicted,  under  sects.  116 
and  117  of  the  Public  Health  Act  1875,  for  that 
on  the  30th  Oct.  1886,  certain  meat,  to  wit,  ten 
pieces  of  meat  were  found  by  the  above-named 
respondent,    William    Monkcom,    ins]>ector    of 
nuisances  to  the  urban  sanitary  authority  in  and 
for  the  said  borough,  deposited  in  a  certam  place, 
to  wit,  at  the  Portsmouth  Town  railway  station, 
in  the  parish  of  Portsea,  in  the  said  borough,  for 
the  purpose  of  sale,  and  intended  for  the  food  of 
man,  and  such  meat  appearing  to  the  said  George 
William  Monkcom,  as  such  inspector  of  nuisances 
as  aforesaid,  upon  inspection  and  examination  to 
be  unfit  for  tne  food  of  man,  he  did  seize  and 
carry  awf^  the  same,  in  order  to  have  the  same 
dealt  with  by  a  justice,  and  the  said  meat  so 
seized   as    aforesaid    afterwards    appearing   to 
Edward  Kent  Parson,  Esq.,  one  of  Her  Majesty's 
justices  of  the  peace  in  and  for  the  said  borough, 
to  be  unfit  for  tne  food  of  man,  he  did  condemn 
the  same,  and  did  order  the  same  to  be  destroyed, 
and  for  that  the  above-named  appellant,  the  said 
J.  B.  Newton,  was  the  person  to  whom  the  same 
belonged.     And  it  was  adjudged  that  the  said 
J.  B.  Newton,  for  his  said  ofEence,  should  forfeit 
and  pay  to  the  clerk  of  the  said  court,  the  sum 
of  101.  for  each  of  the  said  ten  nieces  of  meat, 
making  together  the  sum  of  lOOt.  as  a  penalty ; 
and  also  to_pay  the  said  G.  W.  Monkcom  the  sum 
of  91.  Hs.  iduioT  costs,  and  in  default  of  payment, 
it  was  adjudged  that  the  sums  due  under  the 
said  adjudication  should  be  levied  by  distress  and 
sale  of  the  above-named  appellant's  goods,  and  in 
default  of  sufficient  distress,  that  the  said  appel- 
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lant  should  be  imprisoned  for  the  space  of  three 
months.  Upon  the  hearing  of  the  said  appeal  I 
confirmed  tne  said  conviction,  subject  to  the 
following 

Case. 

1.  The  appellant  was,  in  the  month  of  Oct.  1886, 
one  of  several  under-bailiffs  in  the  employ  of 
William  Nicholson,  Esq.,  of  Basing  Park,  near 
Fetersfield,  in  the  county  of  Southampton,  who  is 
a  large  landowner  in  the  said  county,  fanning 
some  4000  acres,  and  has  several  under-bailiffs 
employed  upon  his  farms.  The  head  bailiff  to 
the  said  William  Nicholson  is,  and  was,  in  the 
month  of  Oct.  1886,  and  for  upwards  of  twentj 
years  previously,  one  Joseph  Hudspith,  and  it 
was  the  duty  of  the  appellant  to  receive  instruc- 
tions from,  and  obey  tne  orders  of,  the  said  head 
bailiff. 

2.  On  the  24th  Aug.  1886,  the  said  head  bailiff 
purchased  for  the  said  William  Nicholson,  at 
Chichester,  eighty-seven  cows,  which  were  forth- 
with removed  to  Basing  Park,  and  there  divided 
into  three  or  four  lots:  three  cows  of  one  lot 
being  separated,  and  put  with  fourteen  home- 
bred onss,  in  Bromfieid  Farm.  About  a  fort- 
night after  the  eighty-seven  cows  arrived  from 
Chichester,  an  outbreak  of  pleuro-pneumonia 
broke  out  amongst  the  cattle  at  Basing  Park, 
and  fifty-nine  of  those  were  obliged  to  be 
slaughtered. 

3.  On  Thursday,  the  28th  Oct.  1886,  two  of  the 
said  three  cows  were  slaughtered  by  order  of  the 
said  Joseph  Hudspith  by  a  man  named  Albert 
Hansford,  under  the  direction  of  an  under-bailiff 
named  Charles  Asted,  at  one  of  the  farms  called 
Church  Farm,  belonging  to  the  said  William 
Nicholson.  The  two  carcases  were  divided  into 
ten  pieces  by  the  said  Albert  Hansford  in  an 
imskilful  manner,  he  not  being  a  professional 
butcher,  and  were  hung  up  in  a  stable  on  the  said 
farm.  The  appellant  was  not  present  at  the  time 
when  the  cows  were  slaughtered.  The  third  cow 
had  been  previously  slaughtered  owing  to  its 
being  what  is  termed  in  agricultural  language  a 
"  waster,"  and  was  buried. 

4.  The  said  Joseph  Hudspith,  on  the  said 
28th  day  of  Oct.,  told  Asted  to  teU  the  appellant 
to  send  the  meat  to  Portsmouth  to  meet  him,  the 
appellant,  who  was  going  to  Portsmouth  to  meet 
it  there.  These  orders  were  given  on  Thursday, 
the  28th  Oct.  The  appellant  accordingly  went  to 
Portsmouth  on  the  29th  Oct.,  and  saw  a  certain 
butcher  namied  Batchelor,  who  had  not  previously 
received  any  dead  meat  from  the  said  William 
Nicholson's  farms.  By  a  mistake  the  meat  did 
not  go  to  Portsmouth  on  Friday,  the  29th. 

5.  On  Saturday,  the  30th  Oct.,  the  said  Joseph 
Hudspith,  having  been  informed  that  the  meat 
had  not  started  on  the  previous  day,  the  appellant 
was  directed  by  Hudspith  to  take  it  to  Petersfield 
station,  and  consign  it  to  Batchelor.  Accordingly 
the  meat  was  put  into  a  cart  and  conveyed  a 
distance  of  six  miles  to  Petersfield  railway- 
station. 

The  transit  from  Petersfield  was  superintended 
by  the  appellant,  who  then  took  charge  of  the 
meat.  Wnen  it  arrived  at  Petersfield  station,  it 
was  sent  by  passenger  train,  in  the  appellant's 
own  name,  to  Batchelor  at  Portsmouth,  the 
said  train  starting  at  about  11  o'clock  in  the 
morning. 


The  following  is  a  copy  of  way  bill  aooompiny* 

ing  the  said  meat : 

London  and  South- WeBtem  BaHwbj. 
Way  bill  for  misoellaneona  traffic  by  ptmrnget  itth 
from  Petersfield  to  Portsmonth. 

aoth  day  of  Oot  1888. 
Defkartnra  9.90  o'clock  train. 


Sender. 


Newton 


Number  and  deeorlptton 
of  packages. 


Fonr  sides  beef,  ba^. 


Gonalgnees  DiMlBalioD. 


Batoh«tor, 
112,  FrattoMlnet 


6.  The  appellant  then  telegraphed  to  th«  nid 

Batchelor  as  follows : 

Petersfield  Bailway  Station,  11.1S. 
Reoeiyed  here,  11.85. 
Mr.  Batchelor,  Fratton-street,  Portsmonth. 
Two  carcases  of  beef  by  11  train  addreased  to  jotti 
make  beat  of  it.  Jakss  B.  Nswroir. 

On  the  afternoon  of  the  same  day,  appellaal 

received  a  telegiwm  from  the  said  Batcnelor  ai 

follows : 

Portamouth  Bailway  Station,  12.40. 
Beoeived  here,  12.49. 
Mr.  Newton,  Bordeam,  Peterafield. 
Beef  no  nae  to  me,  I  conld  not  find  onatomer.    Gome 
yonraelf .    At  atation  not  fit  to  look  at,  too  dirty. 

Batchilob. 

7.  On  the  same  afternoon,  namely,  Satiurday, 
the  30th  Oct.,  the  station-master  at  Petersfield, 
one  Chandler,  handed  the  appellant  the  following 
telegram,  which  had  been  previously  received  bj 
the  station-master  at  Petersfield  from  the  station- 
master  at  Portsmouth  : 

From  (Greenwood,  I     To  Agent, 

Portamonth  Station.     |        Peterafield  Station. 

Bailway  Station,  Portamonth.       1.10  p.m. 
Batchelor'a  meat.    Tonr  9.90  bill  thia  day  ia  refoaed 
by  oonaignee.    Beceiyed  too  late  to  be  ax^  nae  to  Idbl 
Wire  me  aa  to  diapoaal  qnickly. 

The  appellant  thereupon  proceeded  to  Peters- 
field, ana  there  saw  the  station-master  at  Petera- 
field, the  said  Mr.  Chandler,  who,  at  the  appellaot*8 
request,  then  sent  the  following  telegram  to  the 
station-master  at  Portsmouth : 

From  Chandler,  I     To  Greenwood, 

Peterafield.  |         Portamonth  Statim. 

Tonr  teleprram  Batchelor'a  meat.  Aak  oonaignea  to 
do  the  beat  he  can  with  it.  If  he  cannot  diapoae  of  it, 
aak  him  to  bnry  it,  and  charge  aender  ezpenaea. 

This  telegram  was  despjatched  about  3  am.  on 
Saturday,  Oct.  30.  The  said  telegram  was  banded 
to  the  said  Batchelor  on  the  same  afternoon. 

8.  On  the  same  afternoon  the  said  Batchelor, 
after  inspecting  the  said  meat,  and  after  ihe 
receipt  of  the  telegram,  had  an  interview  with 
one  Jones,  a  batcher,  and  proposed  that  he  sboold 
buy  the  said  meat.  The  said  Jones  consented  to 
buy  it,  provided  that  it  should  be  passed  by  the 
sanitary  officer.  The  said  Batchelor  and  Jones 
then  communicated  with  the  respondent,  who 
is  the  sanitary  inspector  for  Portsmouth,  who 
thereupon  proceeded  to  the  railway-station  and 
inspected  tne  said  meat,  and  found  it  to  be  unfit 
for  food,  and  seized  it  accordingly. 

9.  On  its  arrival  at  Portsmouth  the  said  nest 
had  been  put,  first  on  a  trolly,  and  then  into  the 
pound  which  is  used  for  the  deposit  of  meat  fish, 
and  other  food,  and  on  that  same  afternoon  was 
seized  by  the  respondent,  as  the  inspector  of 
nuisances,  as  above  mentioned.  On  the  1st  Kov. 
the  appellant  called  pn  one  Bell,  who  is  the  chief 
inspector  of  nuiaancee  for  the  borough  of  Ports* 
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mouth,  and  said  he  had  called  about  some  meat 
which  had  been  seized  on  the  Saturday,  and  asked 
whether  he  shoald  hear  anything  more  about  it. 
Bell  replied  that  was  a  matter  for  the  committee 
to  determine.  The  appellant'  said  if  anything 
more  was  done  about  the  meat  he  wished  the  com- 
nmnication  to  be  made  to  bim  privately,  and  left 
his  address. 

10.  Several  witnesses  wtre  called  on  behalf  of 
the  respondent,  who  saw  the  meat  at  Portsmouth 
station,  and  they  all  pronounced  it  unsound, 
unwholesome,  and  unfit  for  the  food  of  man. 
Under  the  above  circumstances,  I  held,  from  the 
evidence  adduced  before  me,  that  the  said  meat 
was  deposited  at  the  Portsmouth  railway-station 
for  the  purpose  of  sale,  or  preparation  for  sale, 
and  was  intended  for  the  lood  of  man.  I  also 
held  that  the  said  meat  was  unsound,  unwhole- 
some, and  unfit  for  the  food  of  man  to  the 
knowledge  of  the  appellant,  and  within  the 
meaning  of  the  116th  section  of  the  Public 
Health  Act  1875.  I  also  held  that  the  appellant 
was  the  person  to  whom  the  same  belonged,  and 
in  whose  possession  it  was  at  the  time  when 
it  was  so  deposited  at  the  Portsmouth  railway- 
station  within  the  meaning  of  the  117th 
section  of  the  same  Act ;  but  I  also  held  that 
there  was  not  sufficient  evidence  before  me  to 
show  that  the  appellant  actuallv  knew  that  the 
two  carcases  were  /effected  witn  the  disease  of 
pleuro-pnenmonia. 

The  question  for  the  opinion  of  the  court  is : 
Whether,  upon  the  facts  above  stated,  the  appel- 
lant was  properly  convicted  as  hereinbefore  set 
forth.  If  the  court  should  be  of  that  opinion, 
then  the  order  of  sessions  confirming  the  said 
conviction  is  to  stand;  otherwise  the  said  order  is 
to  be  quashed. 

LunUey  Smith,  Q.C.  and  O,  0.  Greenwood  for 
the  appellants. — By  sect.  117  of  the  Act  three 
persons  are  liable — namely,  the  owner  of  the 
meat,  the  person  in  whose  possession  it  is  found, 
and  the  person  in  whose  premises  it  is  found. 
There  was  no  evidence  at  all  that  the  appellant 
was  the  owner,  or  the  person  to  whom  the  meat 
belonged;  in  fact,  it  was  quite  clear  that  Mr. 
Nicholson  was  the  owner.  There  are  two  distinct 
offences  pointed  out  by  the  section : 

White  ▼.  Bedfem,  41  L.  T.  Bep.  N.  S.  524;  5  Q.  B. 
Biy.  15  ;  49  L.  J.  19,  M.  C. ; 

The  meat  must  be  deposited  for  sale  at  the 
moment  of  seizure,  whicn  was  not  so  in  the  pre- 
sent case: 

Vinter  y.  Hind,  4S  L.  T.  Bep.  N.  S.  359;  10  Q.  B. 
DiT.68;52L.  J.98,M.O. 

Sir  E.  Clarke  (S.-G.),  BvUen,  and  Temple  Cooke 
for  the  respondent. — ^The  person  "to  whom  the 
meat  belongs"  means  the  person  who  has  the 
control  or  possession  of  the  meat  for  the  purpose 
of  sale.  The  person  who  takes  upon  himselt  to  give 
directions  in  his  own  name  is  the  person  liable, 
ajid  here  Newton  ^ve  all  the  orders  and  direc- 
tions as  to  the  di.sposal  of  the  meat.  [Smith, 
J-  ^  If  you  had  convicted  the  appellant  as 
being  the  person  in  possession  of  the  meat,  you 
^vrould  have  been  all  right.]  The  man  in  whose 
possession  it  was  was  Batchelor,  an  innocent 
person.  Here  these  are  the  findings :  the  meat 
fvas  unsound,  and  known  to  be  so  by  the  sender, 
BO  every  part  of  the  section  is  fulfilled.    The 


actual  person  who  was  criminal  in  the  matter  was 
before  the  court,  and  was  properly  convicted. 

Mathbw,  J. — I  think  our  judgment  here  must 
be  for  the  appellant.  From  the  facts  of  the  case 
there  was  nothing  to  warrant  the  finding  of  the 
justices.  It  seems  to  me  as  clear  as  the  day  that 
there  was  no  evidence  whatever  to  justify  the 
conclusion  that  the  meat  "belonged"  to  the 
appellant.  There  is  no  doubt  whatever  as  to  the 
condition  of  the  meat,  but  all  the  facts  of  the  case 
are  quite  consistent  with  the  entire  innocence  of 
the  appellant  as  to  the  charge  on  which  he  was 
convicted.  In  order  to  sustain  this  conviction  it 
was  necessary  to  show  that  the  appellant  was  the 
owner  of  the  meat,  and  as  there  was  no  such 
evidence  I  think  this  conviction  must  be  quashed. 

Smith,  J. — I  am  of  the  ^  same  opinion.  It 
seems  to  me  that  two  classes  of  persons  may  be 
convicted  under  sect,  117,  namely,  the  person  to 
whom  the  meat  belonged,  and  the  person  in  whose 
possession  or  on  whose  premises  it  was  found. 
In  this  case  the  under-bailifi^  has  been  found  to  be 
the  person  to  whom  it  "belonged,"  and  the 
question  is,  whether  there  was  any  evidence  on 
which  the  learned  recorder  could  find  that  the 
under-bailiff  was  the  person  to  whom  the  meat 
belonged.  In  my  opinion  there  was  no  evidence ; 
there  was  no  evidence  whatever  that  the  meat 
belonged  to  the  under-bailiff,  and  therefore  this 
conviction  against  the  under-bailiff  cannot  be 
supported.  Conviction  quashed. 

Solicitors  for  the  appellant,  Soames,  Edwards, 
and  Jones,  for  Soames  and  Oapa/m,  Fetersfield. 

Solicitor  for  the  respondent,  MiUs,  for  Feltham, 
Portsea. 


Wednesday,  Jan,  18, 1888. 

(Before  Hawkii^b  and  Gsantham,  JJ.) 

Nicholson  (app.)  v.  Booth  and  Naylok  (resp8.).(a) 

Criminal  law—AssatiU — Common  assault — Con* 
viction — Complaint  hy  or  on  behalf  of  the  party 
aggrieved — Condition  precedent — 24  ^  25  Vict, 
c.  100,  s.  42. 

A  complaint  hy  or  on  behalf  of  a  person  aggrieved 
by  a  common  assauU  or  battery  is  a  necessary 
condition  precedent  to  give  justices  jurisdiction 
to  summarily  convict  the  offender  under  24  ^  25 
Vict.  c.  100,  s.  42. 

A  police-constable  who  takes  a  charge  of  common 
assauU  from  the  person  assaulted  is  not,  on  the 
failure  of  the  complaincmt  personally  to  prefer 
the  charge  before  the  justices,  a  party  who  ca/n 
prefer  the  complaint  on  hehdif  of  the  person 
aggrieved. 

This  was  a  case  stated  by  justices  under  42  &  43 
Yict.  c.  49. 
The  material  facts  were  as  follows : — 

1.  At  a  petty  session,  holden  at  the  borough  of 
Bolton  on  the  26th  Sept.  1887,  Richard  Nicholson 
(the  appellant)  was  charged  with  having,  on  the 
24th  Sept.,  unlawfully  assaulted  and  beaten  one 
George  Naylor  (the  respondent),  of  the  said 
borough,  contrary  to  the  statute  in  such  case 
made  and  provided. 

2.  The  appellant  was,  on  the  24th  Sept.  1887, 
apprehended  by  the  police  and  taken  to  the 
police-office,    and   there  charged    by    the    res- 

(a)  Beported  by  W.  P.  Eybbslbt,  Esq.,  Barrister -aULaw. 
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pondent  with  assault  in  the  presence  and  hearing 
of  the  appellant.  On  the  following  day  the 
appellant  was  released  from  custody  on  entering 
into  a  recognisance  conditioned  to  appear  before 
the  justices  on  the  26th  Sept.  to  answer  the 
charge.  On  the  morning  of  that  day  the  respon- 
dent George  Naylor  did  not  appear  before  the 
justices,  and  a  complaint  was  then  made  to  a 
justice  as  to  the  charge  of  assault  by  one  Peter 
Booth,  on  behalf  of  the  respondent,  under  24  &  25 
Yict.  c.  100,  s.  42,  the  said  Peter  Booth  being  a 
sergeant  of  police  to  whom  such  charge  had  been 
made  by  the  respondent  previously,  and  such 
justice  thereupon  issued  a  summons  against  the 
appellant  for  such  assault.     No  evidence  was 

SLven  that  the  respondent  requested  the    said 
ooth  to  lay  the  complaint. 

3.  Four  police-constables  were  called,  and  in 
their  evidence  deposed  to  seeing  the  appellant 
strike  the  respondent  Naylor  with  his  clenched 
fist,  and  that  he  was  seized  and  taken  to  the  police- 
station.  The  evidence  of  the  respondent  Booth 
was  as  follows : 

I  am  a  sergeant  in  the  Bolton  Polioe  Force.  On 
Satnrdajf  the  24th  Sept.  1887,  1  was  on  dal^  at  the 
polioe-stektion.  1  was  in  charge  of  the  pohoe-offioe. 
In  the  appellant's  presence  the  respondent  Naylor  gave 
his  name^  and  said  that  the  appellant  had  straok  him 
several  tunes  about  the  head.  I  then  entered  the  oharre 
of  assault  made  by  the  respondent  in  the  charge-book. 
The  appellant  said,  "I  did  it;  I  am  very  sorry."  I 
prodaoed  the  charge-book.  I  laid  the  complaint  for  the 
assault  on  behalf  of  the  respondent  Naylor.  The 
appellant  was  afterwards  bailed  out  to  answer  the 
charge  of  assaulting  Naylor. 

4.  The  appellant's  solicitor  cross-examined  the 
witnesses  on  the  charge  of  assault,  and  made  no 
objection  to  the  justices  hearing  the  charge. 

5.  The  appellant's  solicitor  contended  (a)  that 
there  was  no  evidence  to  show  that  Naylor 
intended  to  prosecute;  {b)  that  there  was  no  party 
aggrieved;  (c)  that  the  party  supposed  to  oe 
aggrieved  did  not  authorise  the  issuing  of  the 
summons. 

6.  The  justices  overruled  the  appellant's  soli- 
citor's objections,  and  found  the  appellant  guilty 
of  the  charge  of  assault,  and  adjudged  him  to  be 
imprisoned  for  one  calendar  month  with  hard 
labour. 

The  question  for  the  opinion  of  the  court  was, 
whether  the  appellant  was  properly  convicted. 

By  24  &  25  Yict.  c.  100,  s.  42 : 

Where  any  person  shall  unlawfully  assault  or  beat 
any  other  person,  two  justices  of  the  peace,  upon  com- 
plaint by  or  on  behalf  of  the  partv  aggrieved)  may  hear 
and  determine  such  offence,  and  the  offender  shall,  upon 
conviction  thereof  before  them,  at  the  discretion  of 
the  justices,  either  be  committed  to  the  common  gaol  or 
house  of  correction,  there  to  be  imprisoned  with  or 
without  hard  labour  for  any  term  not  exceeding  two 
montiis,  or  else  shall  forfeit  and  pay  such  fine  as  shall 
appear  to  them  to  be  meet,  not  exceeding,  together  with 
costs  (if  ordered),  the  sum  of  five  pounds. 

By  sect.  43 : 

When  any  person  shall  be  charged  before  two  justices 
of  the  peace  with  an  assault  or  battery  upon  any  male 
child  whose  age  shall  not  in  the  opinion  of  such  justices 
exceed  fourteen  years,  or  upon  any  female,  either  upon 
the  complaint  of  the  party  aggrieved  or  otherwise,  the 
said  justices,  if  the  assault  or  batterr  is  of  such  an 
aggravated  nature  that  it  cannot  in  their  opinion  be 
sufficiently  punished  under  tiie  provisions  hereinbefore 
contained  as  to  assaults  and  batteries,  may  proceed  to 
hear  and  determine  the  same  in  a  summary  way,  and  if 
the  same  be  proved,  mav  convict  the  person  accused; 
and  every  such  offender  snail  be  liable  to  be  imprisoned 


.  .  .  with  or  without  hard  labour,  for  any  period  noi 
exceeding  six  months,  or  to  pay  a  fine  not  ezoeedixv 
.    .    .    twenty  pounds. 

By  sect.  45 : 

If  any  person  against  whom  any  such  oomi>laint  m  in 
either  of  tne  last  three  preceding  sections  mentioned  alull 
have  been  preferred  by  or  on  behalf  of  the  pArtr  aggriered 
.  .  .  having  been  convicted,  shall  have  paid  the  whole 
amount  adjud^d  to  be  paid,  or  suffered  the  impriaon* 
ment  or  imprisonment  with  hard  labour  awarded,  in 
every  such  case  he  shall  be  released  from  all  farther 
or  other  prooeedings,  civil  or  oriminal,  for  the  mne 
cause. 

By  9  Geo.  4,  c.  31,  s.  27 : 

Whereas  it  is  expedient  that  a  sommaxy  power  of 
punishing  persons  for  common  assaults  and  batteries 
should  be  provided  under  the  limitations  hereinafter 
mentioned,  be  it  therefore  enacted  that  where  any  per* 
son  shall  unlawfullv  assault  or  beat  any  other  person,  it 
shall  be  lawful  for  two  justices  of  the  peace,  upon  oom- 
plaint  of  the  party  aggrieved,  to  hear  and  detetmine 
such  offence,  and  the  offender  upon  conviction  thereof 
before  them  shall  forfeit  and  pay  such  fine  as  shall 
ppear  to  them  to  be  meet,  not  exceeding  ...  five 
pounds.  .  .  .  and  if  such  fine  .  .  .  shall  not  be 
paid  ...  it  shall  be  lawful  for  them  to  commit  the 
offender  to  the  common  gaol  or  house  of  oorreotioH, 
there  to  be  imprisoned  for  any  term  not  exceeding  two 
calendar  montns. 

Ticikell  for  the  appellant.  —  This  conviction 
should  be  quashed  on  the  ground  that  the  justiceB 
who  convicted  the  appellant  of  the  assault  and 
sentenced  him  to  a  month's  imprisonment  had  no 
jurisdiction  to  entertain  the  charge  preferred 
against  him  and  convict  him.  The  csuse  finds 
that  no  complaint  of  the  assault  committed  by 
the  appellant  on  the  respondent  Naylor  was  made 
by  or  on  behalf  of  Naylor.  It  is  clear  that  the 
complaint  before  the  justices  was  made  by  Booth, 
the  sergeant  of  police,  who  orig^inally  took  down 
Naylor's  complaint  and  entered  it  in  the  charge- 
book.  A  complaint  by  or  on  behsJf  of  the  party 
aggrieved  of  an  assault  is  a  condition  precedent 
to  the  jurisdiction  of  justices  to  try  the  offence 
in  a  summary  way.  Tlie  reason  of  this  is  plain : 
if  a  person  is  convicted  of  a  common  assaolt 
under  sect.  42  of  24  &  26  Vict.  c.  100,  or  of  an 
aggravated  assault  tmder  sect.  43  of  the  same 
Act,  and  is  punished,  whether  by  the  paymeni  of 
a  fine  or  suffering  imprisonment,  by  virtue  of 
sect.  45  such  fine  or  imprisonment  operatenasa 
release  from  liability  to  all  further  proceedings, 
civil  or  criminal.  It  may  well  be  that  a  pereon 
who  is  assaulted  and  has  made  a  charge  against 
the  offender  to  the  polioe,  is  desirous  of  after- 
wards withdrawing  from  the  charge  before  the 
ustices  in  order  to  preserve  his  civil  right  of 
bringing  an  action  for  dami^s  in  respect  of  the 
assault,  which  would  be  destroyed  if  he  pro- 
ceeded to  a  criminal  conviction : 

Beg.  V.  Deny,  20  L.  J.  189,  M.  C. ; 
Master  and  Wife  v.  Bwwn,  34  L.  T.  Bep.  N.  S.  254; 
1  C.  P.  Div.  97. 

A  person  aggrieved  might  no  doubt  be  repre- 
sented by  a  solicitor  to  prefer  a  charge  of  assaoH, 
because  it  would  be  a  reasonable  assumption  tliat 
the  solicitor  was  acting  on  behalf  of  his  client 
and  by  his  directions.  The  complaint  in  sect.  43 
means  legal  complaint.  A  mere  complaint  to  a 
policeman  is  not  such ;  the  complaint  must  be 
preferred  before  the  justices  or  their  clerk  in» 
legal  and  formal  manner. 
No  counsel  appeared  for  the  respondents. 

Hawkins,  J. — ^I  am  of  opinion  that  the  appel- 
lant is  entitled  to  have  the  conviction  against 
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him  quashed,  on  the  ground  that  it  was  made 
without  jurisdiction.  Sect.  42  of  24  &  25  Yict. 
c.  100,  under  which  summair  proceedings  for  a 
common  assault  are  to  be  taken,  provides  that  if 
a  person  shall  unlawfully  assault  another  person, 
two  justices  of  the  peace  upon  complaint  hj  or 
on  behalf  of  the  party  aggrieved  may  hear  and 
determine  such  offence,  and  the  offender  upon 
conviction  may  be  summaril;^  punished  by  im- 
nrisonment  or  fine.  The  junsoiction  to  convict 
ror  a  common  assault  depends  on  the  language  of 
the  statute,  and  without  sect.  42  of  the  Act  in 
question  they  could  have  no  power  to  deal  sum- 
marily with  a  common  assault.  They  are  g^ven 
that  jurisdiction  only  on  condition  of  the  person 
aggrieved  by  the  common  assault  coming  oefore 
them  and  making  complaint ;  if  he  fail  to  do  so 
their  jurisdiction  does  not  exist.  There  are  good 
reasons  for  making  the  personal  complaint  a  con- 
dition precedent.  A  person  when  assaulted  may 
be  so  assaulted  as  to  sustain  grievous  injury 
entitling  him  to  compensation  for  his  great  bodily 
suffering,  or  the  assault  may  be  accompanied  by 
such  insulting  conduct  as  well  as  bodily  suffering 
that  he  would  be  entitled  to  damages  for  the 
insult  and  contumely  offered  to  him,  as  well  as 
for  the  bodily  injuries.  It  is  well  known  that  con- 
siderable damages  are  given  in  actions  for  assault. 
It  may,  therefore,  well  happen  that  a  person 
aggrieved  by  an  assault  may  not  desire  to  have 
the  person  assaulting  convicted,  for  the  conviction 
would  operate  as  a  bar  to  his  civil  remedy.  Now, 
if  justices  could  convict  without  the  complaint 
of  the  party  aggrieved  by  an  assault,  they  would 
have  the  power  to  bar  the  right  of  the  person 
aggrieved  to  bring  his  action  for  damages. 
Sects.  44  and  45,  when  read  together  with  sect.  42, 
give  the  prosecutor  the  option  whether  he  will 
pursue  his  civil  or  criminal  remedy.  Otherwise 
the  defendant  committing  the  assault  would  be 
liable  to  the  double  penalty  of  bein^  convicted 
and  mulcted  in  damages.  The  jurisdiction  then 
of  the  justic-es  must  bebased  on  a  complaint  made 
bj  the  partv  aggrieved.  No  doubt,  an  applica- 
tion may  be  made  on  behalf  of  the  party 
aggrieved :  he  may  be  too  ill  to  attend,  or  for 
some  other  reason  may  be  compelled  to  send  some- 
one to  represent  him  and  prefer  the  charge  before 
the  justices.  But  the  mere  complaint  of  the 
police-constable  who  takes  down  the  charge  is  not 
enoDgh.  Suppose  the  person  assaulted  does  make  a 
charge  at  the  time  to  a  police-constable,  he  may 
subsequently  choose  to  withdraw  the  charge,  for 
he  might  desire  or  be  advised  to  reserve  his  right 
to  the  civil  remedy.  This  provision  in  sect.  42 
we  find  in  sect.  27  of  9  Greo.  4,  c.  81.  The  case  of 
Beg.  V.  Deny  (uhi  sup.),  a  decision  on  the  earlier 
Act,  though  not  absolutely  in  point  for  the  present 
case,  yet  shows  that  the  assent  of  the  party 
aggrieved  to  a  conviction  by  the  justices  is  neces- 
sary to  give  them  prisdiction.  I  think  that 
nuthority  on  the  subject  is  not  actually  needed. 
If  the  justices  had  had  in  that  case  jurisdiction 
to  convict,  they  would  have  had  a  right  to  do  so, 
and  the  party  aj^grieved  could  not  have  stopped 
them  from  so  doing.  But  the  words  of  the  Act 
are  plain.  Without  the  Act  of  Parliament  the 
jubtices  have  no  power  to  convict  summarily  of 
an  assault ;  whereas  by  virtue  of  the  Act  they  can 
do  80,  but  there  is  a  condition  precedent  to  their 
jurisdiction,  viz.,  complaint  by  or  on  behalf  of 
the  person  aggrieved.    In  the  present  case  there 


was  no  complaint  by  the  person  aggrieved  except 
at  the  pobce-station ;  and  the  police-constable 
had  no  authority  to  prefer  the  charge  on  the 
following  da^  in  the  absence  of  the  complainant. 
I  am  of  opinion  that  the  conviction  ougnt  to  be 
quashed. 

Grantham,  J.— ^I  am  of  the  same  opinion.  I 
think  the  meaning  of  the  statute  is,  that  the  com- 
plainant must  appear  before  the  justices  and 
make  his  complamt,  or  delegate  some  person  on 
his  behalf  to  do  so.  When  the  party  does  not  so 
appear,  the  justices  should  treat  the  matter  as 
taoiigh  there  was  no  evidence  to  support  the 
charge  and  dismiss  it.  In  the  present  circum- 
stances the  conviction  ought  to  be  quashed. 

Conviction  quashed. 

Solicitors  for  4he  appellant,  Chester,  Mayheto, 
Broome,  and  Qtiffiihs,  tor  MoUthew  Field,  Bolton. 
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FridoAi,  Jan.  20, 1888. 

(Before  Mathzw  and  Smith,  JJ.) 

Sauvdbbs  (app.)  V.  PiTFiELD  (resp.).  (a) 

Ground  Ckime  Act  1880  (43  ^  44  Vict.  c.  A!7),  s.  6— 
**  8^ng  traps  except  in  rabbit  holes" — "  Person 
having  a  right  of  killing  ground  game  under  this 
Act  or  otherwise  " — Tenant  with  right  of  shoot- 
ing. 

A  tenant  of  land  who  is  under  his  agreement 
entitled  to  the  game  and  right  of  shooting  thereon 
is  Udble  to  a  penalty,  under  the  6th  section  of  the 
Qrownd  Game  Act  1880  (43  4-  44  Vict,  c  47),  for 
employing  spring  traps  in  the  open  for  the  pur- 
pose of  kuiing  ground  gam^. 

This  was  a  case  stated  by  justices  of  the  county 
of  Somerset  under  20  &  21  v  ict.  c.  43. 

Casx. 

Upon  the  hearing  of  a  certain  information  pre- 
ferred by  the  appellant  against  the  respondent 
under  sect.  6  of  the  Gk^und  Grame  Act  1880 
(43  &  44  Yict.  c.  47),  charging  the  respondent  for 
that  he,  on  the  16th  Aug.  1887,  at  Coombe  Ferry 
in  that  county,  did  unlawfully  for  the  purpose  of 
killing  ground  game  employ  certain  spring  traps, 
the  same  not  being  in  rabbit  holes,  in  a  certain 
dose  of  land  in  the  occupation  of  one  John  Pitfield, 
contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  we  dismissed  the  information. 

The  following  facts  were  proved  before  us : — 

The  appellant  was  a  game  watcher  in  the 
employ  of  the  lessee  under  a  deed  dated  the  7th 
April  1887,  for  a  term  of  three  years  from  the 
l9th  April  1887,  of  the  game  and  of  the  sole  right 
of  shooting  over  an  estate  called  the  Sandhill 
Estate. 

On  the  15th  Aug.  1887  the  appellant  found 
three  springs  set  in  a  certain  close  of  land  at 
Coombe  Ferrv  forming  part  of  that  estate  in  the  . 
occupation  of  John  Pitfield,   the  father  of  the 
respondent. 

The  spring  traps  were  not  set  in  rabbit  holes, 
but  one  of  such  traps  was  set  in  the  open  twelve 
yards  ofE  a  wood  adjoining  the  close,  and  the 
other  two  were  set  in  the  open  close  to  a  bank. 

The  respondent,  on  being  found  examining  the 
springs,  claimed  a  right  to  set  them. 

It  was  proved  on  behalf  of  the  respondent  that 
the  close  was  in  the  occupation  of  the  father  of 
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the  respondent,  who  was  tenant  of  it  from  year 
to  year  under  a  parol  agreement  made  by  him  in 
the  year  1881  with  the  owner,  prior  to  the  above- 
mentioned  lease  of  the  game  and  right  of  shoot- 
ing  granted  by  him,  by  which  the  owner  did  not 
reserve  the  game. 

The  respondent  set  the  traps  for  the  purpose  of 
taking  rabbits  by  the  direction  of  his  fatner  the 
occupier. 

It  was  submitted  on  behalf  of  the  respondent 
that  the  lease  of  the  game  and  the  right  of  shoot- 
ing was  inoperative  during  the  existence  of  the 
prior  letting  to  the  respondent's  father,  and  that 
inasmuch  as  under  such  parol  letting  there  was 
no  reservation  of  the  game  or  of  a  right  of  shoot- 
ing, the  respondent's  father  was  entitled  to  the 
^me  and  right  of  shooting  on  the  close  during 
the  continuance  of  his  tenancy,  <and  that  the  6th 
section  of  the  Ground  Game  Act  1880  (43  &  44 
Yict.  c.  47)  did  not  apply  to  him;  the  respon- 
dent's solicitor  citing  tne  case  of  SnUth  v.  Hunt 
(50  L.  T.  Bep.  N.  S.  422)  and  contending  that  the 
expression  "  or  otherwise  "  in  the  6th  section  was 
not  intended  to  apply  to  the  case  of  a  tenant  who 
had  the  game  and  the  right  of  shooting  by  virtue 
of  the  terms  of  his  holding  or  in  consequence  of 
such  game  and  right  not  being  reserv^  by  the 
landlord. 

The  justices  dismissed  the  information,  being 
of  opinion  that  the  6th  section  of  the  Ground 
Game  Act  did  not  apply  to  this  case ;  and  held 
further,  that  the  parol  letting  of  the  close  without 
reserving  the  game  in  law  vested  the  game  and 
right  of  sporting  on  such  land  in  the  occupier,  and 
that  during  the  existence  of  such  tenancy  the 
subsequent  lease  of  the  game  and  right  of  shooting 
was  so  far  as  this  close  of  land  was  concernea 
inoperative;  and  further,  that  the  father  of  the 
respondent  stood  in  the  same  position  as  the 
owner  of  the  land  as  far  as  the  game  and  rabbits 
were  concerned,  and  that  under  the  circum- 
stances they  were  not  justified  in  convicting  the 
respondent  of  the  offence  charged  in  the  informa- 
tion. 

The  questions  of  law  upon  which  the  case  was 
stated  for  the  opinion  of  the  court  therefore 
were: 

(1)  Whether  the  respondent  acting  by  the 
directions  and  under  the  authoritv  of  his  father* 
an  occupier  of  land,  with  no  reservation  of  game, 
who  for  the  purpose  of  killing  ground  game 
emplovs  spring  traps  on  the  land  otherwise  than 
in  rabbit  holes,  is  liable  to  a  penalty  under  the 
Ground  Game  Act  1880  (43  &  44  Yict.  c.  47). 

(2)  Whether  the  6th  section  of  the  Ground 
Game  Act  1880  renders  the  tenant  who  has  the 
right  to  the  game  on  the  land  in  his  occupation 
Tested  in  him  by  virtue  of  the  terms  in  his  agree- 
ment, or  persons  acting  by  his  direction,  liable  to 
a  penalty  for  employing  spring  traps  on  the  land 
occupied  by  him  for  the  purpose  of  taking  ground 
game  otherwise  than  in  rabbit  holes. 

If  the  court  should  be  of  opinion  that  the 
decision  of  the  justices  dismissing  the  informa- 
tion was  wrong,  then  the  court  was  to  remit  the 
case  back  to  them  for  further  consideration ;  but 
if  otherwise,  then  their  decision  was  to  stand. 

The  6th  section  of  the  Ground  Game  Act  1880 
(43  &  44  Vict.  c.  47)  is  as  follows : 

Sect.  6.  No  person  havinflr  a  right  of  killing  gronnd 
game  nnder  tfiis  Act,  or  ouierwiBe,  shall  nse  any  fire- 
arms for  the  purpose  of  killing  gronnd  game  between  the 


expiration  of  the  first  honr  after  snnset  and  the  eom- 
menoement  of  the  last  honr  before  sunrise ;  and  no  sndi 
person  shall,  for  the  purpose  of  killing  gronnd  game, 
employ  sprixig  traps,  except  in  rabbit  holes,  nor  employ 
poison ;  and  any  person  acting  in  oontravmition  of  tins 
seoiion  shall,  on  sammary  oonviotion,  be  liable  to  a 
penalty  not  exceeding  two  pounds. 

WtlUa  Bund  for  the  appellant. — ^The  respondent 
is  within  the  plain  woros  of  the  6th  section  of  the 
Act.  The  justices,  in  dismissing  the  information, 
relied  upon  the  case  of  Smith  v.  Hunt  (54  L.  T. 
Bep.  N.  S.  422),  where  it  was  decided  that  the  Act 
did  not  apply  to  an  owner  of  land  doing  any  of 
the  acts  prohibited  upon  his  own  land,  on  the 
ground  that  the  Legislature  had  no^  intention  of 
restricting  the  undoubted  rights  which  landlords 
possessed  before  the  Act  was  passed  to  deal  with 
their  land  and  kill  the  game  thereon  in  any  way 
they  liked.  [Smith,  J. — ^The  court  only  decided 
in  that  case  that  the  Act  did  not  apply  to  owners 
occup^^  their  own  land.]  The  lact  that  the 
occupier  m  this  case  had  under  his  agreement  a 
right  to  the  game  and  the  right  of  shooting  does 
not  operate  to  take  him  out  of  the  provisions  of 
the  Act.    [He  was  stopped  by  the  Court.] 

J.  A,  Thome  for  the  respondent. — ^Apart  from 
the  Ground   Gktme  Act  1880  there  can  be  no 
question  that  a  tenant  of  land  under   a  parol 
aopreement  in  which  there  was  no  reservation  of 
the  game  and  the  right  of  shooting  was  entitled 
to  all  the  ground  and  winged  game,  and  alao  to 
kill  it  as  he  liked,  and  to  set  spring  traps  in  the 
open  for  that  purpose,  if  he  chose  to  do  sa    That 
being  so,  the  object  of  the  Act  was  not  to  cnrtiul 
the  rights  of  tne  occupier,  or  to  take  away  any 
right  which  he  possessed  before  the  Act,  but  to 
confer  upon  him  further  rights,  viz.,  a  concurrait 
right  with  the  owner  of  kifiing  the  ground  game 
in  all  cases.    The  Act,  in  short,  was  not  for  the 
detriment  but  for  the  benefit  of  the  occupier,  as 
is  shown  by  the  preamble,  which  recites  tnat»  "it 
is  expedient  in  the  interests  of  good  husbandiT 
and  for  the  better  security  for  the  capital  and 
labour  invested  by  the  occupiers  of  land  in  the 
cultivation  of  the  soil,  that   further   provision 
should  be  made  to  enable  such  occupiers  to  pro- 
tect their  crops  from  injury  and  loss  bjr  gronnd 
same."    Then  the  true  soope  of  the  Act  is  shown 
b^  the  1st  section,  which  ffives  every  occupier  a 
right   inseparable    from  nis  occunation  to  kill 
ground  game  concurrently  with  any  other  person 
entitled  to  kill  it ;  and  all  the  subsequent  sections 
are  framed  with  a  view  of  regulating  the  rights 
of  the  various  parties  interested  as  declared  in 
the  1st  section.    Throughout  the  whole  of  the 
Act  there  is  nothing  to  show  that  the  Legislatore 
intended  to  take  away  from  any  occupier,  any  more 
than  from    any  landlord,  any  right  which  he 
possessed  before  the  Act.    The  only  section  relied 
on  by  the  appellant  as  having  this  effect  is  the 
6th  section,  it  being  contended  that  the  occupier 
in  this  case  comes  within  the  general  words  **  or 
otherwise."    But  it  has  already  been  decided  in 
Smith  V.  Hunt  (54  L.  T.  Bep.  N.  S.  422)  that  those 
words  cannot  receive  their  widest  interpretation, 
and  do  not  include  owners,  although  they  are 
clearly  persons  having  a  right  of  killing  gronnd 
game  otherwise  than  under  the  Act.    The  object 
of  the  Act,  it  is  pointed  out  in  that  case  by 
Mathew,  J.,  was  to  protect    occupiers  against 
landlords  inclined  to  overstock   the  land  with 
hares  and  rabbits,  and  not  to  restrict  pre-existing 
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rif<bts.  Besides,  the  only  object  of  forbidding 
the  use  of  spring  traps  is  to  prevent  the  destrao- 
tion  of  the  winged  game,  which  in  this  case 
belongs  to  the  occupier,  and  therefore  no  reason 
exists  for  enforcing  the  provision  against  him. 
[Smith,  J. — Why  shonld  not  the  object  be  to 
prevent  the  destraction  of  foxes  P  I  do  not  at  all 
suggest  that  it  is,  but  why  are  we  to  say  that  it  is 
notP]  That  consideration  would  have  equally 
applied  in  SnUth  v.  Hunt.  [Smith,  J. — ^That  case 
only  decided  that  owners  of  land  were  not  within 
the  Act.]  Neither  is  an  occupier  on  whom  the 
Act  conferred  no  additional  right,  and  on  whom 
the  Act  had  no  effect  at  all,  unless  it  is  to  be  held 
that  be  is  deprived  under  this  section  of  a  right 
which  he  enjoyed  before. 

Mathev,  J. — In  this  case  the  justices  have 
refused  to  convict  the  respondent,  who  in  my 
opinion  comes  within  the  words  of  the  6th'  section 
01  this  Stat  ate.  The  case  must  therefore  be 
remitted  to  them  with  an  intimation  of  our  opinion 
to  that  effect. 

Smith,  J. — ^I  am  of  the  same  opinion,  and  I 
should  like  to  state  my  reasons.  In  Smith  v.  Hunt 
(54  L.  T.  Bep.  N.  S.  422)  we  came  to  the  conclu- 
sion that  the  6th  section  did  not  apply  to  owners 
killing  the  ground  game  on  their  own  land, 
because  it  appeared  to  us  that,  while  the  whole  of 
the  rest  of  the  Act  was  in  derogation  of  the  rights 
of  owners,  givinje^  the  occupiers  concurrent  rights 
with  them  of  kilUng  the  game,  the  6th  section 
was  for  their  benefit  to  prevent  the  wholesale 
destruction  of  the  ground  game.  It  is  now  said 
that  we  must  go  further,  and  say  that,  because  the 
whole  of  the  rest  of  the  Act  is  in  favour  of 
occupiers,  the  6th  section  cannot  be  read  as  con- 
taining anything  prejudicial  to  them,  and  that  an 
occupier  who  has  the  right  of  shooting  over  his 
land  does  not  come  within  the  section,  because  if 
the  Act  had  not  been  pa-ssed  he  inrould  have  had 
a  riffht  to  do  the  acts  it  prohibits.  I  do  not 
think  that  this  is  so.  I  think  therefore  that  the 
case  must  be  sent  back  to  the  justices  with  an 
intimatiun  of  our  opinion  that  they  ought  to  con- 
vict the  respondent. 

Solicitors  for  the  appellant,  Penley  and  Qruhbe, 
for  Tctylar,  Taunton. 

Solicitor  for  the  respondent,  W,  W,  Watkins, 
Tiverton. 


^ttpremt  €mxt  of  litlmato. 

.  COURT   OF   APPEAL. 

Baturday,  JvHa^  16, 1887. 

(Before  Lord  Esher,  M.B.,  Lindlet  and  Lopes, 

L.JJ.) 

LxA  V,  Facbt.  (a) 

TM,ic  HeaUh  Act  1875  (38  ^  39  Vict,  c,  55), 
88.  5, 10, 12,  264, 341 — Local  Crovemment  Acts — 
Urban  aanitary  auihority  —  Improvement  com* 
ntisaioners — Notice  of  action. 

The  effect  of  the  Public  Health  Act  1875,  which 
makes  improvement  commUssioners  under  local 
Ads  wrlxm  samtary  authorities^  is  to  reconstitute 
ihem  as  new  bodies  under  the  Act,  vesting  in  them 

ia)  Beported  by  A.  A.  Hofxirb,  Esq.,  Bwrifrter-«t-lAW. 


as  such  new  bodies  the  powers  given  by  the  local 
Acts  as  well  cts  those  given  by  the  Puhlie  Health 
Act;  and  such  commissioners,  in  subsequently 
doing  any  a>et  in  the  esBerdse  of  the  powers  origin* 
ally  conferred  byf  their  local  Acts,  are  acHng 
under  the  Public  Health  Act  1875,  and  conse* 
quenily  are  entitled  in  respect  of  such  act  to  any 
protection  or  privilege  given  by  that  Act  to 
members  of  local  a/uthorUies  oHing  under  its 
provisions. 
A  person  who  is  in  fact  disqualified  from  being  a 
Toemher  of  a  local  authority,  but  who  ads  as 
such  in  the  bond  fide  belief  that  he  is  a  member, 
is  entaied  to  notice  of  action  under  sect.  264  of 
the  PvhUc  Health  Act  1875. 

This  was  an  appeal  from  a  judgment  of  Wills,  J. 
(reported  at  17  Q.  B.  Div.  139). 

The  action  was  brought  to  recover  a  penalty  of 
50L,  alleged  to  have  been  incurred  by  the  defen- 
dant under  sects.  9  and  15  of  the  Commissioners 
Clauses  Act  1847,  by  acting  as  a  member  of  the 
Board  of  Improvement  Commissioners  for  Aber- 
gavenny, unaer  certain  local  Acts,  when  dis- 
qualified from  so  acting  by  reason  of  his  being 
concerned  in  a  contract  made  by  the  commis« 
sioners  under  the  authority  of  such  Acts. 

The  defence,  among  other  things,  alleged  that 
the  defendant  had  not  received  a  notice  of  action 
as  required  by  sect.  264  of  the  Public  Health  Act 
1875,  and  also  that  the  plaintiff  had  not  obtained 
the  consent  of  the  Attorney- Oeneral  to  the  action 
as  required  by  the  Public  Health  (Members  and 
Officers)  Act  1885. 

The  facts  as  they  appeared  at  the  trial,  before 
Wills,  J.  without  a  jury,  were,  so  far  as  material 
to  this  report,  as  follows : — 

By  certain  local  Acts,  with  which  the  Commis- 
sioners Clauses  Act  1847  was  incorporated,  a  board 
of  improvement  commissioners  was  constituted 
for  the  Improvement  Act  District  of  Abergavenny, 
which  board  became,  by  virtue  of  the  Public 
Health  Act,  the  urban  sanitary  authority  within 
such  district.  The  defendant  was  a  member  of 
such  board,  and  had  acted  as  such  by  voting  for 
the  imposition  of  an  Improvement  Act  district 
rate.    The  rate  was  headed : 

An  aasesBment  to  a  rate  for  general  purposes  upon  the 
Improvement  Act  District  of  Abergavenny,  in  the  county 
of  Monmouth,  made.  Ac.,  to  pay  oharges  and  expenses 
incurred  by  the  Aoergayenny  Improvement  Commis- 
sioners, for  the  three  months  ending  on  the  80th  of 
September  1885,  by  virtue  of  the  Abergavenny  Improve- 
ment Acts  1854,  I860,  and  1871,  and  the  Towns  Improve- 
ment CSlauses  Act  1847,  or  one  or  more  of  the  said  Acts. 

The  expenses,  to  meet  which  the  rate  was  made, 
as  shown  by  the  estimate  prepared  previously  to 
the  making  of  it,  were  some  of  them  expenses 
authorised  to  be  incurred  by  the  local  Acts  only ; 
some  of  them  expenses  authorised  by  both  the 
local  Acts  and  the  Public  Health  Act  1875,  and 
some  of  them  expenses  authorised  by  the  Public 
Health  Act  1875  only. 

It  was  alleged  by  the  plaintiff  that  the  defen- 
dant, when  so  acting  as  commissioner,  was  dis- 
qualified by  reason  of  his  being  the  lessee  from 
tne  commissioners  of  certain  premises,  and  that 
he  had  therefore  incurred  a  penalty  under  the 
provisions  of  sects.  9  and  15  of  the  Commissioners 
Clauses  Act  1847.  It  was  contended  for  the 
defendant  that,  under  the  circumsf^ances  of  the 
case,  there  was  no  disqualification ;  but  it  is  un- 
neoessary  to  state  the  facts  with  regard  to  this 
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point,  because  the  jadgment  of  Wills,  J.,  and  of 
the  Court  of  Appeal,  proceeded  upon  the  assump- 
tion that  the  penalt^  had  been  incurred.  The 
boIq  question  dealt  with  was,  whether  the  restric- 
tions imposed  on  actions  against  members  of 
urban  sanitai^  authorities  by  the  Public  Health 
Act  1875  apphed  or  not  to  acts  done  by  a  member 
of  a  board  of  improvement  commissioners,  being 
an  urban  sanitary  authority,  in  the  exercise  of  the 
powers  of  the  local  Acts.  The  defendant  had  not 
received  any  notice  of  action,  nor  had  leave  to 
bring  the  action  been  obtained  from  the  Attorney- 
General. 

Wills,  J.  gave  judgment  in  favour  of  the  defen- 
dant, being  of  opinion  that  the  acts  done  by  the 
commissioners  in  the  exercise  of  the  powers 
originally  conferred  on  them  by  their  lociu  Acts 
were  done  under  the  Public  Health  Act  1875,  and 
that  therefore  notice  of  action  under  sect.  264  of 
that  statute  was  necessary. 

The  plaintiff  appealed. 

.  The  Plaintiff  in  person. — The  improvement 
commissioners  were  in  existence  before  the 
passing  of  the  Public  Health  Act  1875,  and  the 
effect  of  that  statute  was  only  to  add  to  their 
powers  and  to  their  jurisdiction,  it  did  not  recon- 
stitute them  as  a  new  body,  and  the  powers 
exercised  by  them  and  the  acts  done  by  them 
under  their  local  Acts  were  not  done  under  the 
Public  Health  Act  at  all.  But  even  assuming 
that  it  shall  be  held  that  the  acts  done  were  done 
under  the  Public  Health  Act,  yet  the  defendant  is 
hot .  entitled  to  notice  under  sect.  264.  That 
section  enacts  that,  "  A  writ  or  process  shall  not 
be  sued  out  against  or  served  on  any  local 
authority  or  any  member  thereof  .  .  .  for 
anything  done,  or  intended  to  be  done,  or  omitted 
to  oe  done,  under  the  provisions  of  this  Act  until 
the  expiration  of  one  month  after  notice  in 
writing  has  been  served  on  such  local  authority, 
or  member;  ...  and  unless  such  notice  is 
proved,  the  jury  shall  find  for  the  defendant." 
At  the  time  when  the  plaintiff  was  elected  to  the 
board  he  had  a  contract  with  the  board,  which 
disqualified  him  from  being  a  member ;  therefore 
he  never  has  been  legally  a  member  of  the  board, 
and  therefore  he  is  not  entitled  to  the  protection 
of  the  statute. 

B,  Cunningham  Qlen,  for  the  defendant, 
referred  to  Hughes  v.  Buckland  (15  M.  &  W.  846), 
and  was  stopped. 

Lord  EsHBR,  M.B. — ^In  this  case  the  action  w  to 
recover  penalties  from  the  defendant  for  acting 
as  an  improvement  commissioner  at  a  time  when 
he  had  a  contract  with  the  board,  of  which  he 
was  a  member.  The  answer  given  by  the  defen- 
dant is  that,  assuming  he  was  wrong  in  so  acting, 
yet  the  plaintiff  cannot  iu  this  case  recover  in  the 
action,  because  he  did  not  ^ye  the  notice  required 
by  sect.  264  of  the  Public  Health  Act  1875.  The 
reply  to  that  is,  that  the  case  is  not  within  sect. 
264  for  two  reasons :  first,  because  the  defendant 
was  not  a  member  in  point  of  law  of  the  urban 
sanitary  authority  of  Abergavenny,  although  he 
acted  as  such,  and  was  therefore  not  entitled  to 
notice  under  sect.  264 ;  and  secondly;  because  the 
acts  he  did,  or  part  of  them,  were  done,  not  as  & 
member  of  the  urban  sanitary  authority,  but  as 
an  improvement  commissioner  under  the  local 
Acts,  and  that  consequently  no  notice  under  sect. 
264  lyas  necessary.     As  to  the  first  point  the 


argument  is  this,  that  the  defendant  having  a 
contract  with  the  board  could  not  legally  or 
validly  be  elected  a  member  of  it.    I  thiiLk  he 
could  not,  because  the  case  is  like  that  of  a  validly 
elected  member  ceasing  to  be  a  member  directly 
he  takes  a  contract  with  the  board;   but  m 
question  is,  whether  the  fact  that  he  is  not  a 
validly  elected  member  deprives  him  of  his  ri^t 
to  notice  of  action.     Although  it  may  be  true 
that  he  is  not  a  validly  elected  member  of  the 
board,  yet,  if  he  acts  as  a  member  under  the  bond 
fide  belief  that  he  is  a  member,  he  is  entitled  to 
the  protection  of  the  statute.    The  case  seems  to 
me  to  come  within  the  principle   laid  down  in 
Hughes  v.  Buckland  (ubi  sup.),  m  which  case  the 
court,  construing  the  similar  words  of  another 
statute,  was  of  opinion,  as  Parke,  B.  expressed  it, 
that  "  the  statute  extends  protection  to  all  who 
bond  fide  and  reasonably  believe  that  they  fill  the 
character,  and  are  authorised  to  act."    In  this 
case  it  is  beyond  question  that  the  defendant 
believed  himself  to  be  a  member  of  the  board,  and 
he  is  therefore  not  disentitled  to  the  protection  of 
the  statute  by  reason  of  that  argument.      The 
second  question  is,  whether  any  notice  was  neces- 
sary ;  that  is  to  say,  whether  the  acts  done  by  the 
defendant  were  done  under  the  Public  Health  Act, 
or  under  the  Local    Improvement  Acts.      The 
authority  to  do  a  part  of  that  which  the  defen- 
dant did  arises  under  the  Public  Health  Act,  and 
the  authority  to  do  the  other  part  arises  under 
the  local  Acts.    Sect.  10  of  the  Public  Health  Act 
applies  to  such  a  case,  for  it  enacts  that,  where  a 
local  Act  is  in  force  within  the  district  of  an 
urban  authority,  conferring   on   commissionerB, 
trustees,  or  other  persons,  powers  for  purposes 
the  same  as  or  similar  to  those  of  this  Act,  ail  the 
powers  of  such  commissioners  shall  be  transferred 
to  the  urban  authority.    Now  the  powers  under 
the  local  Acts  in  this  case  were  similar  to  the 
powers  given  by  the  Public  Health  Act,  and  they 
are  therefore  oy  force  of  sect.  10  transferred  to 
the  urban  authority.    That  this  is  the  meaning 
is  further  indicated  by  other  sections  of  the  Act, 
especially  by  sect.  12,  which  deals  with  the  vest- 
ing of  property  in  local  authorities.    I  sUn.  there- 
fore of  opinion  that  what  was  done  by  the  defen- 
dant was  done  under  the  Public  Health  Act.    I 
therefore  come  to  the  conclusion  that  the  defen- 
dant acted  in  matters  within  the  authority  of  Uie 
board  under  the  hand  fide  belief  that  he  was  a 
member  of  the  board,  and  that  therefore  he  is 
entitled  to  the  protection  g^ven  him  by  sect.  264, 
although  he  was  not  legally  a  member  of  the 
board.    The  appeal  mtist  be  oismissed. 

LiNDLET,  L.  J .— I  am  of  the  same  opinion.  There 
is  some  difficulty  in  putting  all  the  Acts  together; 
but,  having  regard  to  the  scheme  of  the  Pnhlie 
Health  Act  as  evidenced  especiallY  by  sects.  5^  6, 
and  10,  I  think  Wills,  J.  was  right.  He  says  in 
his  judgment :  "  I  confess,  after  the  best  consider- 
ation I  can  give  to  it,  I  think  it  was  an  act  done 
under  the  provisions  of  that  Act,  because  I  think, 
looking  at  it  broadly,  that  the  body  of  commis- 
sioners was  altered  in  its  character,  status,  and 
attributes  by  that  Act,  and  that,  although  no 
doubt  what  they  did  was  done  in  the  exercise  of 
powers  originally  conferred  upon  them  by  the 
local  Acts,  yet,  after  the  passmg  of  the  Pohlic 
Health  Act,  and  after  they  became  the  nrhaa 
sanitary  authority  for  their  district,  what  tiisj 
did  even  in  the  administration  of  the  local  Ads 
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was  done  within  the  meaning  of  sect.  264  of  the 
Pablio  Health  Act."  I  think  that  is  the  true 
view,  and  therefore,  subject  to  one  point  that  I 
will  mention,  the  defendant  was  entitled  to  the 
protection  given  by  sect.  264.  Bnt  then  it  was 
said  that  the  defendant  was  not  so  entitled,  be- 
caase  he  was  not  le^lly  a  member  of  the  board. 
Bat  that  argument  is  met  by  the  case  of  Hughes 
V.  BueJcland  {ubi  sup.).  The  defendant  bond  fide 
believed  himself  to  be  a  member,  and  under  such 
belief  acted  as  a  member,  and  is  therefore  entitled 
to  the  protection  of  the  statute. 

Lopes,  L.J. — ^I  think  the  defendant  was  within 
sect.  264  of  the  Public  Health  Act  1875,  and  was 
therefore  entitled  to  notice  of  action.  I  agree 
with  Wills,  J.  upon  the  constraction  of  that  Act, 
especially  having  regard  to  sects.  10  and  12, 
under  which  the  powers  and  property  of  a  local 
authority  under  local  Acts  are  absorbed  by  the 
urban  authority  created  by  the  Public  H^ealth 
Act.  A  point  was  made  that  the  defendant  was 
not  in  fact  a  member  of  the  board,  because  he  was 
not  qualified  to  be  elected  to  it,  and  that  therefore 
he  was  not  within  sect.  264.  But  there  is  no 
doubt  that  he  acted  as  a  member  under  the  bond 
fide  belief  that  he  was  a  member,  and  that,  accord- 
in  |^  to  the  authority  of  Htigkeax,  Buckland  {uhi 
sup,),  is  enough  to  entitle  him  to  the  protection  of 
the  statute.  ^^^^  dUmu,ed. 

Solicitor  for  plaintiff,  JS.  Thomas,  for  X.  2>. 
JBrovme,  Abergavenny. 

Solicitors  for  the  defendant,  /.  T.  and  0,  F, 
Marshall,  for  Oabb  and  Walford,  Abergavenny. 


HIGH  COURT  OF  JUSTICE. 

QUEEN'S  BENCH  DIVISION. 

Monday,  Jan.  16, 1888. 

(Before  Mathew  and  Smith,  JJ.) 

Sephton  (app.)  V.  S£P^J0N  (resp.).  (a) 

Justices  of  the  peace^Practice—Mairried  Women 
(Maintenance  in  Case  of  Desertion)  Act  1886 
(40  ^  50  Vict,  c.  62),  «.  2^Froof  of  adtiUery-- 
itehearing  of  summons. 

The  power  given  to  justices  by  the  2nd  section  of 
the  Married  Women  {Maintenance  in  Case  of 
DeseHion)  Act  1886  (49  ^  50  Vict,  c,  52)  to 
"  rehear  any  stich  8umm,ons  at  the  instance  of  the 
husband  at  any  time  "  is,  on  the  true  construction 
of  the  Act,  confined  to  the  cases  mentioned  in  the 
2nd  proviso  to  the  1st  section,  in  which  proof  is 
offered  thai  the  wife  has  since  the  Tnahing  of  the 
^order  been  guilty  of  aduUery, 

This  was  a  case  stated  by  justices  of  the  county 
of  Lancaster  sitting  as  a  court  of  summary 
jurisdiction  at  Ormskirk  in  that  county,  to  obtain 
the  opinion  of  the  court  upon  the  question  of  law 
whicn  arose  before  them  as  therein  stated. 

Case. 

The  appellant  is  the  husband  of  the  respondent, 
and  there  is  one  child  of  the  marriage. 

The  respondent  having  made  a  complaint  under 
the  Married  Women  (Maintenance  in  Case  of 
Desertion)  Act  1886  (49  <fc  50  Yict.  c.  52),  that  the 
appellant  bsing  able  wholly  to  maintain  her  and 

-    (a)  Beported  by  Josiph  Smith,  Esq.,  Bftrrister-ftt-Law. 
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the  said  child  of  the  marriage  had  wilfully 
refused  so  to  do,  and  had  deserted  the  respon- 
dent, and  the  appellant  having  appeared  before 
the  justices  in  pett^  sessions  at  the  said  court  of 
summary  jurisdiction  pursuant  to  a  summons 
req airing  him  to  answer  the  said  complaint,  and 
the  respondent  havine  also  appeared  in  sapport 
of  the  complaint,  and  all  the  evidence  tenaered 
by  Or  on  benalf  of  the  parties  respectively  having 
been  fully  heard  and  considered,  it  was  adjudged 
by  an  order  of  the  court  of  summary  jurisdiction 
dated  the  Ist  July  1887  that  the  complaint  was 
proved  to  be  true,  and  that  the  appellant  was 
able  wholly  to  maintain  his  wife  and  child  and 
had  wilfully  refused  so  to  do  and  had  deserted 
his  wife,  and  it  was  adjudged  and  ordered  that 
he  should  pay  to  his  wife  the  weekly  sum  of 
7s,  6d.  until  the  order  should  be  varied  or  dis- 
charged in  due  course  of  law. 

The  summons  before  mentioned  had  been 
applied  for,  and  granted  and  served  in  the  same 
manner  as  summonses  were  applied  for,  granted, 
and  served  in  cases  of  assault  at  the  time  of  the 
passing  of  the  said  Married  Women  (Maintenance 
in  Case  of  Desertion)  Act  1886. 

At  the  next  monthly  sitting  of  the  court  on  the 
5th  Aug.,  when  the  same  justices  as  had  made 
the  order  were  sitting  with  other  justices  of  the 
same  petty  sessional  division,  the  appellant,  pur- 
suant to  previous  notice  given  to  the  respondent 
and  to  the  clerk  of  the  court,  applied  tnat  the 
summons  on  which  the  order  had  been  made 
should  be  reheard  and  the  order  discharged  or 
varied  upon  the  following  grounds : 

1.  That  the  appellant  had  not  deserted  his  wife 
within  the  meaning  of  the  Married  Women 
(Maintenance  in  Case  of  Desertion)  Act  1886 
(49  &  50  Yict.  c.  52). 

2.  That  the  evidence  adduced  by  and  on  behalf  of 
the  respondent  on  the  hearing  of  the  summons 
was  false  and  contrary  to  fact. 

3.  That  the  decision  of  the  court  was  against 
the  weight  of  evidence. 

4.  That  for  several  months  previous  to  the 
hearing  of  the  summons  the  respondent  of  her 
own  free  will  and  accord  lived  separate  and  apart 
from  her  husband  the  appellant,  and  absolutely 
refused  to  cohabit  with  him,  notwithstanding  that 
the  appellant  was  always  ready  and  willmg  to 
cohabit  with  his  wife. 

It  was  not  stated  in  the  notice,  nor  proved  nor 
alleged  in  court,  that  the  means  of  either  of  the 
parties  had  altered  in  amount  since  the  making 
of  the  original  order,  or  that  the  respondent  had 
since  the  making  thereof  been  guilty  of  adultery ; 
but  it  was  contended  on  the  part  of  the  appellant 
that  the  justices  had  a  general  power  under 
sect.  2  of  the  Act  to  rehear  the  summons  at  the 
instance  of  the  appellant  at  any  time,  and  to 
confirm,  discharge,  or  varv  any  previous  order 
thereon  as  they  might  think  just. 

The  justices  sitting  on  the  5th  Aug.  refused  to 
rehear  the  summons  or  to  discbarge  or  vary  the 
order  or  take  evidence  in  support  of  the  appli- 
cation for  such  rehearing,  discharge,  or  variation, 
on  the  ground  that  they  had  no  general  power  of 
rehearing  a  summons  which  had  been  applied  for 
and  granted  and  served  (as  the  summons  in  this 
case  was)  in  the  same  manner  as  summonses  were 
applied  for,  granted,  and  served  in  cases  of  as<* 
sault  at  the  time  of  the  passing  of  the  said  Act, 
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and  had  been  duly  heard  and  determined  in  the  ' 
presence  and  hearing  of  both  parties,  bat  that  the 
power  to  rehear  a  summons  or  to  discharge  or 
vary  an  order  nnder  the  Act  was  limited  to  the 
cases  expressly  provided  for  in  the  Act,  namely, 
npon  proof  that  the  means  of  the  hosband  or 
wife  had  been  altered  in  amount  since  the  original 
order  or  any  subsequent  order  varying  it  was 
made,  or  upon  proof  that  the  wife  had  since  the 
making  of  the  order  been  guilty  of  adultery,  or  in 
case  the  summons  had  not  been  served  in  the 
manner  hereinbefore  stated,  but  had  been  served, 
in  some  other  manner  under  the  power  to  give 
directions  in  such  behalf  contained  in  the  said 
Act,  and  that  none  of  such  circumstances  were 
proved  or  existed  in  this  case. 

The  appellant  having  applied  for  and  the  court 
•having  stated  a  case,  if  the  determination  was 
correct  in  point  of  law,  then  the  same  was  to  be 
affirmed  and  the  appeal  dismissed ;  but  if  it  was . 
erroneous  in  point  of  law,  then  it  was  to  be  re- 
versed, and  tne  court  of  summary  jurisdiction 
was  to  hear  the  application  ana  rehear  the 
summons. 

The  Married  Women  (Maintenance  in  Case  of 

Desertion)  Act  1886  (49&50  Yict.  c.  52)  provides 

as  follows : 

Seot.  1.  From  and  after  th«  passing  of  this  Act  it 
shall  be  lawful  for  any  married  woman,  who  shall  have 
been  deserted  bv  her  husband,  to  summon  her  husband 
before  any  two  justices  in  petty  sessions,  or  any  stipen- 
diary magistrate,  and  thereupon  such  justices  or  magis- 
trate, if  satisfied  that  the  husband,  being  able  wholly  or 
in  part  to  maintain  his  wife  or  his  wife  and  family,  has 
wilfuUy  refused  or  neglected  so  to  do,  and  has  deserted 
his  wife,  mav  order : 

(1.)  That  tne  husband  shall  pay  to  his  wife  sneh  weekly 
sum  not  exceeding  two  pounoB  as  the  justices  or  magis- 
trate may  consider  to  be  in  accordance  with  his  means, 
and  with  any  means  the  wife  may  have  for  her  support 
and  the  support  of  her  family,  and  the  payment  of  any 
sum  BO  ordered  shall  be  enforceable  and  enforced  against 
the  husband  in  the  same  manner  as  the  payment  of 
mone^  is  enforced  under  an  order  of  affiliation ;  and  the 
said  justices  or  magistrate  by  whom  any  such  order  for 
payment  shall  be  made,  or  other  juatices  or  magistrate 
sitting  in  their  or  his  stead,  shall  have  power  from  time 
to  time  to  vary  the  same,  on  the  apphcation  of  either 
the  husband  or  wife,  upon  proof  that  the  means  of  the 
hueband  or  wife  have  been  altered  in  amount  since  the 
original  order,  or  any  subsequent  order  varying  it  shall 
have  been  made. 
(2.)  Provided  always,  that  no  order  for  payment  of  any 

'  such  sum  by  the  husbfltnd  shall  be  made  in  favour  of  a 
wife  who  shall  be  proved  to  have  committed  adultery, 

•unless  such  adultery  has  been  condoned,  and  that  any 
order  for  payment  of  any  such  sum  may  be  d^chargea 
by  the  justices  or  magistrate  by  whom  such  order  was 
made,  or  other  justices  or  magistrate  sitting  in  their 
or  his  stead,  upon  proof  that  we  wife  has  since  tiie 
making  thereof  been  guilty  of  adultery. 

Sect.  2.  A  summons  under  this  Act  shall  be  applied 
for  and  granted  and  served  in  the  same  manner  as  sum- 
monses are  now  applied  for,  granted,  and  served  in  cases 
of  assault,  or  in  such  other  manner  as  the  said  justices  or 
magistrate  shall  direct.    Provided  always,  tkat  in  such 

-  case  the  said  justices  or  magistrate,  or  other  justices  or 
magistrate  sitting  in  their  or  his  stead,  may  rehear  any 
such  summons  at  the  instance  of  the  husoand  at  any  time, 

'  and  confirm,  discharge,  or  vary  any  previous  order 
thereon  as  they  or  he  may  think  ]ust. 

Bower  for  the  appellant. — ^The  justices  were 
wrong  in  deciding  that  they  had  no  jurisdiction 
to  rehear  the  summons  except  upon  proof  that 
the  means  of  the  husband  or  wife  liad  been 
altered  in  amount  since  the  original  order,  or  on 
proof  that  the  wife  had,  since  the  making  thereof, 
been  guilty  of  adultery.    The  first  proviso  of  the 


Ist  section  gives  the  justices  power  from  time  to 
time  to  vary  the  order  on  proof  that  the  means 
of  the  husband  or  wife  have  been  altered  since 
the  original  order ;  and  the  second  proviso  ttl  the 
same  section  gives  the  justices  power  to  dis- 
charge an  order  made  under  the  Act  npon  proof 
that  the  wife  has,  since  the  making  therecif,  been 
guilty  of  adultery.  Their  powers,  thei^fore, 
m  this  respect  are  complete  under  the  1st  section, 
and  require  no  additional  provision.  Besides, 
the  general  law  of  construction  prevents  a  proviso 
of  the  2nd  section  being  read  into  the  Ist  section. 
A  proviso  always  refers  to  the  section  to  which 
ic  IS  attached  and  qualifies  it,  and  does  not  affect 
any  other  section  unless  some  other  section  is 
specially  mentioned  therein,  which  is  not  the 
case  here.  [Skith,  J. — ^What  is  the  meaning 
of  the  words  *'  in  such  case  P  "]  They  refer  to  the 
previous  part  of  the  section,  and  mean  "in  the 
case  of  a  summons  under  the  Act.*'  [Smith,  J.— 
If  you  take  out  the  first  part  of  the  2nd  section 
down  to  the  word  **  direct,"  and  read  the  latter 
part  of  the  section  straight  on  after  the  1st  section, 
the  sense  would  appear  to  run  on  without  a  bresLJ 
The  rules  of  construction  prevent  such  a  method 
of  mixing  up  the  sections.  The  1st  section  is 
complete  in  itself,  and  the  proviso  to  the  2nd 
section  must  be  read  in  connection  with  the 
2nd  section.  [Mathew,  J.  —  I  do  not  see  any- 
thing inconsistent  in  the  construction  of  the  Act, 
if  the  method  suggested  by  my  learned  brother  is 
adopted,  whereas  your  construction  is  beaet  with 
difficulties.  Do  you  say  that  the  meaning  of  the 
Act  is,  that  the  iustices  are  liable  to  be  called 
on  by  the  husband,  as  soon  as  the  case  is  finished, 
to  rehear  it  without  any  suggestion  that  there 
is  any  fresh  evidence  to  be  brought  forward?] 
The  section  says  they  "  may  rehear  any  such 
summons  at  the  instance  of  the  husband  at  any 
time.*'  The  justices  in  this  case  were  ready  to 
rehear,  but  held  that  they  had  no  junsdictioo. 
It  was  never  intended  that  the  proviso  to  the 
2nd  section  should  be  read  as  a  third  proviso  to 
the  1st  section. 

Macmorran,  for  the  respondent,  was  not  called 
npon. 

Mathew,  J. — ^I  am  of  opinion  that  the  con- 
clusion at  which  the  justices  arrived  was  correct. 
I  think  that,  by  applying  the  rule  of  litenl 
interpretation,  we  should  &.il  to  arrive  at  the 
meaning  of  the  Legislature.  We  must  therefore 
construe  the  section  having  regard  to  the  other 
sections  of  the  Act  and  their  langnage  and  the 
obvious  intention  of  those  who  framed  the  Act 
The  only  question,  therefore,  is  as  to  whether  the 
rules  01  construction  will  allow  us  to  read  the 
latter  part  of  the  2nd  section  of  the  Act  as  a 
third  proviso  to  the  Ist  section.  I  have  httJe 
doubt  in  my  own  mind  that  that  is  the  war  in 
which  they  stood  in  the  original  draft  of  the  Act, 
but  it  occurred  to  someone  that  a  provision 
ought  to  be  put  in  as  to  the  mode  in  which  a 
summons  unaer  the  Act  should  be  applied  for, 
and  the  way  in  which  it  should  be  served,  and 
that  provision  was  put  in  before  the  third  provisa 
The  words  are :  "  Provided  always,  that  in  sach 
•case  the  said  justices  or  magistrate,  or  other 
justices  or  magistrate  sitting  in  his  or  th^ir 
stead,  may  rehear  any  such  summcMis  at  the 
instance  of  the  husband  at  an^  time,  and  oonfinn, 
discharge,  or  vary  any  previons  order  tiiereoB 
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as  tbey  or  he  may  think  jusfc."  I  think  that  the 
words  "in  8uch  case"  and  "snch  summons" 
refer  to  the  summons  authorised  by  the  1st  section, 
and  to  the  case  described  in  the  2nd  sub-section 
of  the  1st  section.  I  do  not  see  anything  else  in 
the  Act  with  which  the  words  "  such  case  "  can 
be  identified,  except  the  case  put  in  the  2nd  sub- 
section of  the  1st  section.  The  other  interpreta- 
tion suggested  is,  in  my  opinion,  untenable, 
if  not  absurd,  because,  it  the  words  at  the  end 
of  the  2nd  section  applied  to  the  first  part  of  that 
section,  as  soon  as  the  hearing  of  a  summons  was 
finished,  the  justices  could  be  called  upon  at  the 
instance  of  the  husband  to  rehear  it,  without 
alleging  any  ground  of  surprise,  or  of  any  other 
description.  I  therefore  have  no  hesitation  in 
rejectmg  that  interpretation.  It  seems  to  me 
that  the  true  construction  of  the  Act  is  that 
adopted  by  the  justices.  They  have  perhaps 
giyen  other  reasons  for  their  conclusions  than 
those  in  which  I  can  concur;  but  I  think  that 
their  decision  was  right  and  must  stand. 

Smith,  J. — I  concur. 

Solicitors :  For  the  appellant,  H,  L,  BUey,  St. 
Helens;  for  the  responaent,  Homliny  QrammeTf 
and  Hamlin, 


Monday,  Nov.  28, 1887. 
(Before  Lord  Cousridge,  C.J.,  Pollock,  B.,  and 

HAWKUfS,  J.) 

HuKPHBZT  (app.)  V.  Eakle  (resp.).  (a) 

Parliament — Eeg%$tra;tion  of  voters — County  vote-^ 

Notice  of  objection — Insufficient    statem-ent    of 

place  of  dbode  of  objector — The  Registration  Act 

1885  (48  Vict.  c.  15),  s.  18,  and  sched,  2,  paH  2, 

form  If  No.  2. 

An  objector,  wJm  lived  in  a   house  in  Pstersfield 

churchyard,  signed  a  notice  of  objection  to  a 

voter^s  name  being  retained  on  one  of  the  lists 

for  the  Petersjield  IHvision  of  Hants,  "  O.  0.,  of 

Chwrckyard,  on  the  Ust  of  pckrUamentary  voters 

for  the  parish  of  Petersfieid. 

JHeld,  that  the  objector's  place  of  abode  was  not 
sufficiently  described  within  the  meaning  of  the 
BegistraHon  Act  1885  (48  Vict.  c.  15),  s.  18,  and 
sched.  2,  part  2,  form  I,  No.  2. 

This  was  a  case  stated  by  the  revising  barrister 
for  the  Eastern  or  Petersfield  Division  of  the 
county  of  Hants. 

The  facts  stated  in  the  case  were,  so  far  as 
material,  as  follows : — 

At  a  court  held  by  the  revising  barrister  for  the 
revision  of  the  lists  of  voters  for  the  Eastern  or 
Petersfield  Division  of  the  county  of  Hants  objec* 
tion  was  made  by  Qeorge  Chapman  to  the  name 
of  William  Humphrey  bein^  retained  on  the 
occupiers'  list  for  Mambledon  m  that  division. 

A  document  purporting  to  be  a  duplicate  of 
the  notice  of  objection  was  produced  which  had 
been  posted  in  proper  time.  In  it  the  place  of 
abode  of  the  objector  was  described  thus: 
"  Qeorge  Chapman,  of  Churchyard,  on  the  list 
of  parliamentary  voters  for  the  parish  of 
Petersfield." 

On  behalf  of  the  appellant  it  was  contended 
that  the  above  notice  of  objection  was  bad  on  the 
ground  that  ''Churchyard"  was  an  insufficient 

(•}  Bflported  liy  Joofh  Bioni,  Xb^.,  BanlBt«p«(-Law. 


address  of  the  objector,  and  the  revising  barrister 
was  asked,  on  the  authority  of  Woollett  v.  Davis 
(4  C.  B.  115),  to  quash  the  objection.  The  revising 
barrister,  however,  held  that  the  notice  of  objec- 
tion was  good  on  the  authority  of  Sheldon  v. 
Flatcher  (17  L.  J.  34,  0.  P.)  and  Norris  v.  PiUher 
(19  L.  T.  Rep.  N.  S.  563 ;  L.  Eep.  4  0.  P.  417). 
The  objector  lives  in  a  house  in  Petersfield 
churchyard,  and  his  address  as  siven  in  the 
occupiers*  list  for  the  parish  of  Petersfield  is 
"  Churchyard,  Petersfield." 

The  names  of  sixteen  other  persons,  in  addition 
to  that  of  William  Humphrey,  were  objected  to 
under  similar  circumstances,  and  the  revising 
barrister  accordingly  expuuj^^ed  the  name  of 
Humphrey  and  ttie  names  of  the  sixteen  other 
persons  from  the  list  of  parliamentary  voters  for 
the  Eastern  or  Petersfield  Division  of  the  county 
of  Hants. 

Notice  of  appeal  having  been  given,  the 
revising  barrister  ordered  the  appeals  in  all  the 
cases  to  be  consolidated,  and  named  Thomas 
Hughes  Earle,  the  clerk  of  the  peace  for  the 
county  of  Hants,  to  be  the  respondent  in  such 
appeals. 

S^o  evidence  was  given  that  any  of  the  persons 
so  objected  to  had  been  misled  or  deceived  by  the 
above-mentioned  form  of  notice  of  objection. 

If  the  court  was  of  opinion  that  the  decision 
of  the  revising  barrister  was  wrong  the  register 
was  to  be  amended  by  inserting  the  name  of 
William  Humphrey  and  the  names  of  the  said 
sixteen  other  persons. 

The  18th  section  of  the  Begistration  Act  1885 
(48  Yict.  c.  15)  provides  that  the  forms  and  in- 
structions contained  in  the  second  and  third 
schedules  to  the  Act  shall  be  used  and  observed 
in  all  cases  to  which  they  apply,  and  shall  be 
substituted  in  all  such  cases  for  the  forms, 
instructions,  and  directions  contained  in  the 
schedules  to  the  Parliamentary  Begistration  Act 
1843  (6  &  7  Vict.  c.  18),  the  County  Voters  Begis- 
tration Act  1865  (28  &  29  Vict.  c.  36),  the  Bepre- 
sentation  of  the  People  Act  1867  (30  &  31  Yict. 
c.  102),  the  Parliamentary  and  Municipal  Begis- 
tration Act  1878  (41  &  42  Yict.  c.  26),  and  the 
Bepresentation  of  the  People  Act  1884  ^48  &  49 
Yict.  c.  3),  but  a  disregard  of  any  form  or  instruc- 
tion shall  not  of  itself  inviJidate  any  list,  notice, 
or  other  thing. 

The  second  schedule  to  the  Act  contains  the 
"  instructions  and  forms  for  counties,"  and 
Part  II.,  Form  (I),  No.  2,  of  the  "  General  Forms  " 
is  the  form  of  notice  of  objection  in  respect  of  the 
occupation  franchise  to  be  given  to  the  person 
objected  to.  This  form  is  to  be  signed  as 
follows : 

(Signed)  A.  B.,  of  [place  of  abode"),  on  the  Ust  of 
parliamentary  voters  for  the  parish  [or  township] 
of 

J".  Alderson  Foote  for  the  appellant.— The  re* 
vising  barrister  was  wrong  in  expunging  these 
names,  the  place  of  abode  of  the  objector  being 
insufficiently  described  in  the  notice  of  objection. 
Form  I,  No.  2,  of  Part  n.  of  the  second  schedule 
of  the  Begistration  Act  1885,  which  requires  the 
place  of  abode  of  the  objector  to  bs  stated, 
reproduces,  so  far  as  is  material  to  the  pre- 
sent case.  Form  No.  5  of  schedule  A.  to  the 
Parliamentary  Begistration  Act  1843  (6  Yict. 
c.  18),  which  has  been  discussed  in  several  cases. 
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In  WooUettT.  Davis  (4  G.  B.  115)  the  place  of  abode 
of  the   objector   was  in  a  notice   of   objection 
described  as  "  The  Oaks  "  (without  the  addition 
of  any  parish,  township,  or  other  district)  "on 
the  reg[i8ter  of  voters  for  the  parish  of  St.  W.," 
the  objector's  place  of  abode  being  described  in 
the  list  of  voters  for  the  parish  of  St.  W.  as 
"  St.  W.,"  and  his  qaalifying  property  as   "  The 
Oaks/'  and  it  was  there  held  that  the  description 
was   insufficient,  and  could  not  be  aided  by  a 
reference  to  the  list  of  voters,  so  as  to  show  tnat 
the  place  called  "  The  Oaks"  was  in  the  parish  of 
St.  W.,  and  that  the  objection  was  not  removed 
bv  the  finding  of  the  revising  barrister  that  the 
place  referred  to  was  in  fact  m  the  parish  of  St. 
W.    Wilde,  C.J.,  in  his  judtcment  in  that  case, 
points  out  the  material  distinction  between  county 
and  borough  voters  for  this  purpose,  which  makes 
the  objection  one  of  substance  and  not  of  form, 
viz.,  that  voters  for  counties,  in  respect  of  pro- 
perty   qualifications,   are   not,    like    voters    for 
boroughs,    restricted  as  to  the   place  of    their 
residence.    An  objector  therefore  to  a  name  on  a 
county  list  of  voters  may  reside  anywhere,  and  it 
is  unreasonable  that  the  party  objected  to  should 
be  compelled  to  take  trouole  and  to  resort  to  other 
sources  than  the  notice  itself  in  order  to  obtain 
the  necessary  information  as  to  such  place  of 
abode.    Whatever  therefore  may  be  the  case  in  a 
borough,  where  there  is  a  legal  necessity  for  the 
objector  to  reside  within  the  borough  or  within 
seven  miles  of  it,  in  the  case  of  a  county  where 
the  objector  may  reside  anywhere  such  an  address 
as  "of  Churchyard "  is  insufficient,  and  cannot 
be  supplemented   from  any  other  source.    The 
other  cases    on   the  point,  which  the  revising 
barrister    followed,     are     distinguishable.      In 
Sheldon  v.  Flatcker  (17  L.  J.  34,  C.  P.)  the  objector 
to  a  voter  for  a  borough  signed  himself  as  "  J.  F., 
of  No.  6,  Sherbome-street,  on  the  list  of  voters 
for  the  parish  of  Cheltenham,"  and  it  was  held 
that  the  description  of  the  objector's  place  of 
abode,  "  No.  6,  Sherbome-street,    meant  "  Sher- 
borne-street,  Cheltenham,"  and  was  a  sufficient 
compliance  with  the  requirements  of  the  statute. 
That,  however,  was  a  case  of  a  borough  vote,  and 
the  objector   having   a   vote   for   the  borough 
necessarily  resided  in  it,  and  Sherbome-street 
therefore     sufficiently   described    his   place   of 
abode.      In  Norria   v.   PiUher   (19   L.  TT.    Bep. 
N.   S.  563;  L.  Eep.  4  C.  P.  417)  the  place  of 
abode  of  the  objector   was   described   as    110, 
Guildford-street,  Bussell-street,  W.C.    There  is 
only  one  Guildford-street  in  the  western  central 
postal  district  of  London,  and  the  objector  lived 
there,  but  there  is  no  Bussell-street  near  it.    It 
was  therefore  held  that  Bussell-street  might  be 
rejected  as  surplusage,  and,  that  having  been 
done,   the   place   of    abode    was   clearly    suffi- 
ciently described.     Then  in  Jone»  v.  PrUchard 
(19  L.  T.  Bep.   N.    S.  563 ;  L.  Bep.  4  0.  P. 
417)  a  notice  in  which  the  objector's  place  of 
abode  was  described  as  "  Bonygraig  "  was  held 
to  comply  with  the  statute,  but  there  the  re- 
vising barrister  had  decided  that  the  notice  was 
bad  in  law  on  the  face  of  it,  and  all  the  court  said 
was  that  it  was  not  bad  on  the  face  of  it,  but  that  its 
sufficiency  was  a  question  of  fact  for  the  revising 
barrister.     "Bonygraig"    might    have    been   a 
hamlet,    and    a    perfectly    sufficient     address. 
[Hawkins,  J. — ^It  was  a  question  there  whether 
the  description  was  or  was  not  sufficient  to  enable 


the  person  objected  to  to  find  the  objector.  Here 
there  is  no  description  which  could  possibly  enable 
anyone  to  find  the  objector.  He  merely  says 
"  Churchyard,"  without  specifying  any  particakur 
churchyard,  and  the  man  reading  it  has  no 
reason  to  go  to  Petersfield  churchyard  rather 
than  to  any  other.]  That  is  so.  A  letter  addressed 
"Churchyard"  could  never  have  reached  the 
objector.  [Hawkins,  J. — ^Would  not  that  depend 
on  the  place  where  it  was  posted  ?J  As  a  maiUr 
of  law  there  is  nothing  to  lead  him  to  search  at 
Petersfield  rather  than  elsewhere.  In  Adanux. 
Boitoch  (45  L.  T.  Bep.  N.  S.  443;  8  Q.  B.  Div. 
259)  an  objector  described  himself  in  the  notice  of 
objection  as  "  on  the  list  of  parliamentary  voters 
for  the  parish  of  H.,"  but  omitted  to  insert  his 
place  of  abode.  He  was  a  solicitor  practising  at 
M.,  was  clerk  to  the  magistrates  and  coroner,  and 
had  resided  at  H.  all  bis  life.  It  was  admitted 
that  the  insertion  of  the  words  "of  H."  woold 
have  sufficiently  described  the  objector's  place  of 
abode,  and  the  revising  barrister  found  as  a  fact 
that  no  one  had  been  misled  or  deceived  by  the 
omission,  and  it  was  held  that  under  th<^  circnm- 
stances  the  omission  was  a  "mistake"  within 
the  meaning  of  41  &  42  Vict.  c.  26,  s.  28,  sub- 
sect.  2,  which  the  revising  barrister  had  power  to 
amend.  In  this  case,  however,  nothing  was  said 
as  to  amendment,  and  the  revising  barrister  did 
not  as  a  fact  amend ;  and  moreover  the  case  is  dis- 
tinguishable on  the  ground  above  mentioned  that 
the  objection  was  to  a  borough  vote,  and  there- 
fore the  objector  was  necessarily  resident  in  the 
borough. 

The  respondent  did  not  appear^ 

Lord  CoLEKiDOE,  C.J. — ^I  am  of  opinion  thai 
the  revising  barrister  was  wrong  in  holding  that 
the  place  of  abode  of  the  objector  was  sufficiently 
described  in  this  notice  of  objection.  If  penons 
will  not  comply  with  the  plain  provisions  of  a 
statute,  they  cannot  be  allowed  to  avail  them- 
selves of  its  benefits.  Here  I  am  asked  to 
determine  whether  an  objector  has  sufficientiy 
described  his  place  of  abode  by  insertingin  the 
notice  the  words  "of  Churchyard."  Now  "Church- 
yard "  is  not  the  residence  of  the  objector.  There 
IS,  it  is  true,  a  churchyard  at  Petersfield,  for 
which  parish  the  objector  is  on  the  list  of  parlia- 
mentary voters,  and  the  objector,  it  is  true,  lived 
in  a  house  in  that  church vard,  but  the  notice  does 
not  even  say  "  of  the  churchyard,"  and  there  is 
no  reason  why  the  objector  should  live  at  Peters- 
field. I  cannot  say  therefore  that  his  place  of 
abode  is  sufficient^  described  without  onening 
the  door  to  a  looseness  in  these  matters  wnich  it 
was  the  very  object  of  the  Act  of  Parliament  to 
prevent.  For  this  reason  I  think  that  the  decisioa 
of  the  revising  barrister  must  be  reversed,  and 
the  register  amended  by  inserting  the  names 
which  were  expunged. 

Pollock,  B.-— I  am  of  the  same  opinion.  The 
only  description  which  the  objector  gives  of 
himself  and  of  his  place  of  abode  is  "George 
Chapman,  of  Churchyard,"  and  then  follows, 
according  to  the  requirements  of  the  form  in  the 
schedule  appended  to  the  statute,  the  farther 
words  "on  the  list  of  parliamentary  YOten  for 
the  parish  of  Petersfield.  But  these  latter  words 
do  not  and  were  never  intended  to  tell  the  person 
objected  to  anything  as  to  the  address  of  the 
objector.    If  ho  were  not  on  some  list  of  voters 
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Bridges  (app.)  v,  Milleb  (re6p.)< 
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for  the  division,  he  would  not  be  a  person  who 
conld  have  legally  made  the  objection,  bat  he 
mi^ht  very  well  be  on  the  list  of  Voters  for  the 
parish  of  Fetersfield,  and  live  anywhere  in 
England,  and  the  words  "  of  Churchyard  "  might 
hays  been  meant  to  apply  to  some  hamlet  or 
place  at  some  distance  from  Peters  field.  The 
Act  of  Parliament  is  distinct  and  plain  both  to 
read  and  to  act  upon,  and  if  persons  will  not  give 
the  recjuired  notice  in  the  prescribed  form,  I  do 
not  think  we  are  called  upon  to  give  them  any 
relief  from  the  consequences  of  their  own  care- 
lessness. 

Hawkiits,  J. — I  am  of  the  same  opinion.  The 
Act  of  Parliament  requires  the  name  of  the 
objector  to  be  appended  to  the  notice  of  objection, 
and  also  his  place  of  abode,  and  the  name  of  the 
parish  for  which  he  is  on  the  list  of  parliamen- 
tary voters.  In  this  case  the  objector  has 
correctly  stated  his  own  name  and  the  name  of 
the  parish,  and  he  has  also  put  in  something 
whicn  purports  to  be  a  description  of  his  place 
of  aboae.  Ho  described  himself  as  being  "of 
Churchyard,"  and  if  he  had  made  out  that,  in 
order  to  be  on  the  list  of  voters  for  the  parish  of 
Petersfield,  he  must  have  been  necessarily 
resident  in  Petersfield,  I  should  have  been  of 
opinion  that  his  place  of  abode  was  sufficiently 
stated.  But  that  is  not  the  case.  He  need  not 
be  resident  there,  and  therefore  I  think  he  was 
bound  to  say  more  than  he  has  done.  He  does 
not  describe  his  place  of  abode  in  the  way  in 
which  a  man  living  in  a  house  in  the  churchyard 
of  Petersfield  would  ordinarily  do,  and  as  persons 
liviuff  in  any  place  might  be  on  the  list  of  voters 
for  Petersfield,  there  is  nothing  to  connect  the 
statement  of  the  qualification  to  take  the  objec- 
tion with  the  statement  as  to  the  place  of  abode, 
and  the  latter  cannot  be  supplemented  by  the 
former  so  as  to  complete  the  address.  The 
description  of  the  place  of  abode  is,  therefore,  in 
mv  opinion,  insufficient,  and  the  appeal  must  be 

*^''^^^-  Appeal  caiowed. 

Solicitors  for  the  appellants,  Lambert,  PetcJi, 
and  ShaJceapear,  for  F.  J,  and  /.  C.  Warner, 
Winchester. 


Monday,  Nov,  28, 1887. 

(Before  Lord  Coleridge,  C.J.,  Pollock,  B.,  and 

Hawkie  B,  J\) 

Bbidges  (app.)  i;.  Milleb  (resp.).  (a) 

Parliameni — Registration  of  voters — Borottgh  vote 
-^-Notice  of  ohjection — Orounde  of  objection—' 
Mistak&^-Mevising  barrieter^s  power  of  amend- 
fneni — Parliameniary  and  Municipal  Begietra- 
tian  Act  1878  (41  ^  42  Vict.  c.  26),  a.  28,  eub- 
«ec^.  2. 

A  notice  of  objection  to  a  voter,  a  part  of  whose 
qualification  to  be  registered  was  that  he  should 
have  resided  in  the  city  of  Norwich,  or  within 
seven  fniles,  for  siso  calendar  months  previous  to 
the  l^h  Jul/y  in  any  year,  was  daJted  the  Vlth 
Aug.y  and  stated  the  ground  of  objection  to  be, 
"  That  you  do  not  reside  at  12,  Clifton-street, 
NoTwieh"  Therevising  barrister  having  amended 
the  ground  by  substituting  the  words,  '*  That  you 
have  not  resided  ai  12,  Oliftor^street,  Norwich, 

fa)  Beported  by  JosRFH  9HiTn,E8q.,B«rrifltei>ftt-Law. 


for  sis^  calendar  morUhs  nesst  precedvna  the  Ibth 
day  of  July  last,  and  that  you  have  not  throughout 
that  'period  resided  within  the  city  of  Norwich, 
or  seven  miles  thereof: " 
Held,  tliat  the  notice  of  objection  was  bad,  and  that 
the  revising  barrister  had  no  power  to  make  the 
am  endment,  it  not  being  the  correction  of  a  mistake 
within  the  meaning  of  the  Parliamentary  and 
Mimidpal  Registration  Act  1878  (41  $•  42  Vict. 
c.  26), «.  28,  sub-sect.  2. 

This  was  a  case  stated  by  the  revising  barrister 
for  the  city  of  Norwich. 

The  facts  set  out  in  the  case  were,  so  far  as 
material,  as  follows : — 

At  a  revision  court,  held  before  the  revising 
barrister  for  the  city  of  Norwich,  to  revise  the 
list  of  persons  entitled  to  be  registered  as  fi*e&< 
men  on  the  freemen's  list  of  parliamentary  voters 
for  the  parliamentary  cii^y  of  Norwich  and  the 
county  of  the  same  city,  it  was  proved  that 
William  Arthur  Wade  (hereafter  called  the 
objector)  duly  signed  and  served  a  notice  of 
objection  to  the  name  of  Henry  Bridges  (here- 
after called  the  appellant)  being  retained  on  the 
freemen's  list  of  voters. 

The  appellant  was  entered  on  the  list,  and 
his  entry  and  abode  were  stated  in  the  list  as 
follows : 


Name  of  Voter. 

PUoe  of  Abode. 

Henry  Bridges. 

12,  Clifton-street. 

The  notice  of  objection  was  as  follows : . 

Notice  of  objection. — To  Mr.  Heniy  Bridges,  of 
12,  Clifton-street,  in  the  hamlet  of  North  Higham,  in 
the  city  of  Norwich,  and  county  of  the  same  city. 

I  herebjr  give  yon  notice,  that  I  object  to  yonr  name 
being  retiuned  in  the  list  of  persons  entitled  as  freemen 
to  vote  in  the  election  of  members  for  tiie  cit^  of  Norwich 
and  county  of  the  same  city,  on  the  following  grounds, 
viz.,  that  yon  do  not  reside  at  the  above  address. — 
Dated  this  12th  day  of  Angnst  1887. 

(Suped)  William  Abthus  Wade,  of  No.  45, 
Feacock-street,  in  the  parish  of  St.  Paul,  in  the 
oity^  of  Norwich,  on  the  list  of  voters  for  the 
parish  of  St.  Paul,  in  the  said  city,  as  a  freeman. 

The  appellant  did  not  for  six  calendar  months 
next  preceding  the  15th  Jnly  1887  reside  at 
12,  Clifton-street,  or  within  the  city  of  Norwich, 
or  within  seven  miles  thereof,  and  was  therefore 
not  entitled,  nnder  the  statute  2  &  3  Will.  4,  c.  45, 
8.  32,  or  otherwise,  to  have  his  name  on  the  free- 
men's list  of  voters. 

It  was  contended,  on  behalf  of  the  appellant, 
that  the  notice  of  objection  was  bad  because  it 
did  not  point  to  non-residence  of  the  appellant  at 
12,  Clifton-street,  during  the  qualifying  period, 
but  only  to  non-residence  at  the  date  of  the  notice. 

On  belialf  of  the  objector  the  revising  barrister 
was  then  asked  to  amend  the  notice  of  objection 
so  as  to  raise  the  objection  of  non-residence  within 
Norwich  or  seven  miles  thereof  during  the  quali- 
fying  period. 

On  behalf  of  the  appellant  it  was  urged  that  the 
revising  barrister  had  no  power  to  amend  the 
objection  in  the  manner  asked  b^  the  objector. 

The  revising  barrister  considered  that  the 
notice  was  informal  on  the  grounds  urged  by  the 
appellant,  hot  that  it  gave  sufficient  information 
to  the  appellant  that  objection  would  be  taken 
that  he  did  not  reside  in  12,  Clifton-street  or  else* 
where  in  Norwich,  or  within  seven  miles  thereof 
during  the  qualif3ring  period,  and  that  he  had 
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power,  under  the  statute  41  &  42  Yict.  c.  26,  s.  28, 
snb-sect.  2,  to  make  the  amendment  asked,  and 
amended  the  notice  of  objection  by  inserting  the 
following  grounds  of  obiection :  ''  Tha*-  you 
have  not  resided  at  the  above  address  for  six 
calendar  months  next  preceding  the  15th  day 
of  July  last,  and  that  jrou  have  not  throughout 
that  period  resided  within  the  city  of  Norwich  or 
within  seven  miles  thereof,"  and  allowed  the 
objection  and  expunged  the  appellant  from  the 
list. 

If  the  court  should  be  of  opinion  that  the  notice 
of  objection  in  its  original  form  was  good,  or  that 
the  revising  barrister  had  power  to  make  the 
amendment  sufficient  to  raise  the  obiection  arising 
from  the  above-mentioned  facts,  the  list  was  to 
remain  as  revised;  if  the  court  should  be  of 
opinion  that  the  notice  of  objention  was  bad,  and 
that  the  revising  barrister  had  not  power  to  make 
the  amendment  made,  or  such  other  amendment, 
the  name  of  the  appellant  was  to  be  restored  to 
the  list. 

The  decisions  in  the  cases  of  notices  of  objection 
against  seven  other  persons  in  the  list  of  freemen 
were  given  by  the  revising  barrister  on  the  same 
grounds  and  in  the  same  manner  as  in  the  case 
of  the  notice  of  obiection  against  the  appellant, 
and  the  appeals  on  all  the  decisions  were  consoli- 
dated, and  the  objector  having  declined  to  be 
respondent  in  the  appeal  the  revising  barrister 
named  Henry  Blake  Miller,  the  town  clerk  of  the 
city,  as  respondent  therein. 

The  32nd  section  of  2  Will.  4^  c.  45,  provides  as 
follows : 

Every  person  who  would  have  been  entitled  to  vote 
in  the  election  of  a  member  or  members  to  serve  in  any 
fvtnre  parliament  for  any  city  or  bcrongh  not  inolnded 
in  the  sohednle  marked  A.  to  this  Act  annexed  (a)  either 
as  a  bnrgesB  or  freeman,  or  in  the  dtj  of  London  as  a 
freeman  and  liveryman,  if  this  Act  had  not  been 
passed,  shall  be  entitled  to  vote  in  each  elebtion,  pro- 
vided such  person  shall  be  dnly  registered  according  to 
the  provisions  hereinafter  contained ;  bnt  that  no  snch 
person  shall  be  so  registered  in  any  year  unless  he  shall 
on  the  last  day  in  Jnly  (b)  in  sncn  year  be  qoalifled  in 
such  manner  as  would  entitle  him  then  to  vote  if  each 
day  were  the  day  of  election  and  this  Act  had  not  been 
passed,  nor  nnless  where  he  shall  be  a  bnrgess  or  free- 
man, or  freeman  and  liver;^man  of  any  dtj  or  borough, 
he  shall  have  resided  for  six  calendar  months  next  pre- 
vious to  the  last  day  of  July  (h)  in  such  year  within  such 
city  or  borough,  or  within  seven  statute  miles  from  the 

Slaoe  where  the  poll  for  such  dty  or  borough  thaU. 
eretofore  have  been  taken,  &c. 

The  County  Voters  Registration  Act  1865 
(28  Vict.  c.  36)  provides : 

Sect.  7.  No  person  objected  to  under  the  provisions  of 
this  Act  shall  be  required  to  give  evidence  before  the 
revisiu^  barrister  in  nupj^ort  of  nis  right  to  be  registered, 
otherwise  than  as  such  nght  shall  be  called  in  question 
in  such  ground  or  grounds  of  objection. 

The  Parliamentary  and  Municipal  Registration 
Act  1878  (41  &  42  Vict.  c.  26)  provides  by  the 
26th  section  as  follows : 

The  notice  required  by  the  17th  and  SM)ih  sections  of 
the  Parliamenta^  Begistration  Act  1848  to  be  given  to 
persons  objected  to  in  boroughs  for  the  purposes  of  the 
revision  al  the  lists  of  voters  for  a  parliamentary 
borough,  and  the  burgess  lists  for  a  municipal  borough, 
whose  burgess  lists  are  revised  under  this  Act,  shall 
state  specifically  the  ground  or  grounds  of  objection, 

(a)  The  dtj  of  Norwich  is  not  included  in  this 
schedule. 

(b)  f^ow  the  15th  day  of  July  by  the  Parliamentary  and 
Municipal  Begistration  Act  1878  (41  &  42  Yict.  c.  26), 
B.  7. 


and  sects.  7  and  8  of  the  County  Voters  Begistration  Ast 
1805  shall  extend  to  such  objectiona. 

And  by  the  28th  section : 

A  revising  barrister  shall  with  respect  to  the  Eaia  of 
voters  for  a  parliamentary  borough  and  the  burgess 
lists  for  a  municipal  borough  which  he  is  appointed  to 
revise,  perform  tne  duties  rnhd  have  the  iKiweza  fol- 
lowing: 

(2)  He  may  correct  any  mistake  which  is  proved 
to  him  to  have  been  made  in  any  claim  or  notioe  of 
objection. 

Aaquith  for  the  appellant.  —  The  ground  of 
objection  stated  in  the  notice,  viz.,  that  the 
appellant  did  not  reside  at  the  above  address, 
i.e.,  at  12,  Clifton-street,  on  the  12th  Aug.  1887,  is 
invalid,  and  the  revising  barrister  had  no  power 
to  amend  it.  The  appellant's  qualification  under 
2  Will.  4,  c.  45,  s.  o2,  was,  first,  that  he  vraa  a 
freeman  of  the  city ;  and,  secondly,  that  he  bad 
resided  somewhere  within  the  city  or  seven  miles 
thereof  for  six  months  before  the  15th  July  1887. 
Consequently  the  particular  address  mentioned 
in  the  ground  of  objection  had  nothing  to  do 
with  his  qualification.  The  26th  section  of  the 
Parliamentary  and  Municipal  Begistration  Act 
1878  (41  &  42  Yict.  c.  26)  provides  that  the 
grounds  of  objection  shall  be  stated  specifically 
and  the  7th  section  of  the  County  Voters  Uegis- 
tration  Act  1865  (28  Yict.  c.  36)  which,  it  is  pro- 
vided,  is  to  apply,  provides  that  no  person  ob- 
jected to  under  the  provisions  of  the  Act  shall  be 
required  to  give  evidence  before  the  re-vising 
barrister  in  sapport  of  his  right  to  be  regis t«re£ 
otherwise  than  as  such  right  shall  be  called  in 
question  iif  such  ground  or  grounds  of  objection. 
The  grounds  of  objection,  therefore,  are  to  be 
strictly  adhered  to,  but  here  the  only  gronnd 
stated  is  non-residence  at  the  date  of  the  notice 
of  objection,  which  is  not  a  valid  ground  of 
objection  at  all.  As  to  any  other  ground  of 
objection  the  revising  barrister  had  no  right  or 
power  to  hear  evidence.  Nor  again  had  the  re- 
vising barrister  any  right  to  amend.  His  power 
under  the  Parliamentarv  and  Municipal  Regis- 
tration Act  1878  (41  &  42  Yict.  c.  26),  s.  28,  snb- 
sect.  2,  is  limited  to  the  correction  of  mistakes, 
but  what  has  been  done  by  the  revising  barrister 
in  this  case  cannot  in  any  way  be  called  the 
correction  of  a  mistake.  Ho  has  in  fact  taken 
a  ground  of  objection  which  has  only  one  meaning, 
and  extracted  from  it  other  grounds  of  objection 
not  contained  in  the  original  ground,  and  in 
doin^  so  he  has  exceeded  his  power,  and  his 
decision  must  therefore  be  reversed. 

E,  8.  Wright  for  the  respondent.— The  only 
possible  objection  which  could  be  made  to  tbe 
appellant  on  the  score  of  residence  is  that  he 
had  not  resided  in  the  city  or  within  seven  miles 
thereof  for  the  six  months  previous  to  the  loth 
July,  and  the  revising  barrister  rightly  amended 
on  the  ground  that,  as  the  notice  clearly  indicated 
to  the  appellant  the  only  possible  objection  which 
could  be  taken  against  him,  the  insufficient 
description  of  the  gronnd  in  the  notice  was  a 
mistake  which  he  had  power  under  tlM  Act  to 
amend.  [Pollock,  B. — Can  you  assume  for  this 
purpose  that  every  man  knows  the  law  ?  May 
not  the  voter  have  thought  that  the  objection 
was  that  he  was  not  residmg  there  at  the  date  of 
the  notice  P]  The  amendment  was  a  matto*  of 
form.  The  present  statutory  form  of  notice  of 
objection  is  Form  I.,  No.  2,  of  the  third  sohednle 


MAGISTRATES'  OASES. 


495 


Q.B.  Div.] 


BxAL  (app.)  «.  Thx  Town  Clebk  of  Exzibb  (resp.). 


[Q.B.  Div. 


of  the  Begistration  Act  1885  (48  Yiot.  c.  15), 
the  formB  contained  in  the  schedules  to  that  Act 
hein^  sabstituted  for  those  previonsly  in  use, 
and  by  the  18th  section  of  the  Act  a  disregard  of 
any  form  or  instruction  shall  not  of  itself  invali- 
date any  list,  notice,  or  other  thing. 

Asquith  was  not  called  upon  to  reply. 

Lord  CoLEKiDGB,  C.J. — I  am  of  opinion  that 
this  appeal  must  be  allowed.  It  was  a  part  of  the 
qualification  of  the  appellant  in  this  case  that  he 
should  have  resided  for  the  ^ix  calendar  months 
next  previous  to  the  15th  July  within  the  city  of 
Norwich,  or  within  seven  miles  of  the  place  where 
the  city  poll  has  heretofore  been  taken,  and  it  was 
therefore  necessary  for  an  objection  on  the  ground 
of  non-residence,  in  crder  to  oe  valid,  to  state  that 
he  did  not  reside  for  six  months  previous  to  the 
15th  July  within  the  city  or  seven  miles  thereof. 
Bnt  the  objector  does  not  state  this.  He  simply 
says  that  he  objects  on  the  ground  that  the 
appellant  was  not  residing  at  12,  Clifton-street, 
on  the  12th  Aug.  Now,  it  has  been  pointed  out 
that  the  appellant  may  not  have  lived  at  Clifton- 
street  for  SIX  months  previous  to  the  15th  July, 
and  vet  have  been  perfectly  qualified  by  reason  of 
residence  at  some  other  place  within  the  city  or  the 
prescribed  distance,  so  that,  even  if  we  were  to  take 
the  ground  of  objection  as  being  that  the  appel- 
lant had  not  resided  at  12,  Clifton-street,  for  the 
prescribed  six  months,  it  would  still  be  insuffi- 
cient, and  the  non •residence,  if  proved,  would  not 
show  that  the  appellant  was  not  entitled  to  be 
registered  as  a  voter.  But  it  is  said  that  the 
revising  barrister  had  power  to  amend  the  notice 
of  objection.  He  may,  it  is  true,  amend  notices 
of  objection,  but  only  within  the  limits  of  the 
powers  of  amendment  conferred  on  him  by 
statute,  and  in  the  case  of  notices  of  objection  his 
statutory  power  of  amendment  is  limited  by  the 
Parliamentary  and  Municipal  Begistration  Act 
1878  (41  &  42  Yict.  c.  26),  s.  28,  sub-sect.  2,  to  the 
correction  of  mistakes.  Here,  if  the  objection 
which  is  stated  is  ^;ood,  it  is  perfectly  correctly 
stated,  and  there  is  nothing  whatever  in  the 
notice  of  objection  to  show  that  any  mistake  has 
been  made,  either  in  the  ground  of  objection  or 
in  the  mode  of  stating  it.  Its  only  fault  is  that  it 
is  bad,  and  to  create  an  objection  which  is  good 
OQt  of  an  objection  which  is  clearly  bad  is  going 
very  far  beyond  the  powers  of  amendment  con- 
ferred on  revising  barristers  by  statute.  I  think, 
therefore,  that  the  notice  of  objection  was  bad, 
and  that  the  decision  of  the  revising  barrister 
must  be.  reversed,  and  the  appellant's  name 
restored  to  the  register. 

Pollock,  B. — 1  am  of  the  same  opinion.  I 
find  nothing  in  the  statute  defining  the  duties 
and  powers  of  revising  barristers  which  could 
lead  me  to  suppose  that  it  was  the  intention  of 
the  Legislature  to  confer  upon  them  such  an 
extensive  power  of  amendment  as  that  which  it 
is  contended  was  rightly  exercised  by  the  revising 
barrister  in  this  case.  I  think,  if  we  allowed  such 
an  amendment  as  this  to  be  made,  it  would  in  all 
probability  lead  to  very  troublesome  conse- 
quences. 

Hawkius,  J. — ^I  am  not  at  all  sure  that  the 

objector  did  not,  in  his  ground  of  objection,  say 

exactly  what  he  meant,  and  make  a  mistime  in  his 

view  of  the  law  of  registration.    If  he  did  make 

*8ach  a  mistake^  and  imagined  that  the  ground  of 


objection  which  he  stated  with  perfect  clear- 
ness in  his  notice  was  a  good  ground  on  which  to 
object  to  the  appellant's  name  beiug  retained  on 
the  register,  the  revising  barrister  had  certainly 
no  power  to  amend  the  notice  of  objection,  and 
substitute  a  good  ground  for  a  faulty  one.  I 
think  the  appeal  must  succeed,  ^^^j  dllowed. 

Solicitor  for  appellant,  C,  8,  Gover,  for  X.  W. 
English,  Norwich. 

Solicitors  for  respondent,  Sliarpe,  TarkerSi 
Triichardy  and  Skarpe. 


Monday,  Nov,  28, 1887. 

(Before  Lord  Coleridge,  C.J.,  Pollock,  B.,  and 

Hawkins,  J.) 

Beal  (app.)   v.  The   Town  Cle&k  of   Exeteb 

(resp.).  (a) 

Parliament — Registration  of  voters — Freeholder  of 
city  being  a  county  of  itself-^ReaideTice — 2  ^  3 
WiU,  4,  c.  45,  8.  31. 

By  2  ^3  WUl  4,  c.  45,  e.  31,  no  freeholder  shaM 
be  registered  in  awy  year  as  a  parliamentary 
voter  in  a  city  which  is  a  county  of  itself,  "  unless 
he  shall  have  resided  for  six  calendar  months 
next  previoiu  "  to  the  16th  July  (41  ^  42  Vict, 
c.  26,  s,  7)  in  such  year  vnihin  such  city,  or  within 
seven  statute  mites  thereof  or  qf  any  part  thereof, 

A  freeholder  entitled  to  be  registered  as  a  parlia^ 
menta/ry  voter  for  the  county  of  the  city  o/ Exeter 
in  all  respects,  excej^t  residence,  was  during  part 
of  the  ^escribed  time  employed  as  a  draper* s 
assistant  in  London,  a  bedroom,  for  which  he 
paid  no  rent,  being  during  the  whole  tims  set 
apart  for  his  exclusive  use  in  his  father's  house 
within  the  city  of  Exeter. 

Meld,  that  he  had  not  resided  in  Exeter  during  the 
prescribed  time  within  the  mecming  qf  the  statute. 

This  was  a  case  stated  by  the  revising  barrister 
appointed  to  revise  the  list  of  voters  for  the  city 
and  county  and  borough  of  the  city  of  Exeter. 

The  facts  stated  in  the  case  were,  so  far  as 
material,  as  follows : — 

At  a  court  held  by  the  revising  barrister  for 
the  revision  of  the  lists  of  voters  for  the  borough 
of  Execer,  James  Beal  duly  objected  to  the  name 
of  Louis  S.  Bobins  being  retained  on  the  list  of 
persons  entitled  to  vote  in  the  election  of  a 
member  for  the  borough  of  Exeter  in  respect  of 
his  freehold  house  in  Ware's  -  buildings,  St. 
Thomas,  on  the  ground  that  the  said  Louis  S. 
Bobins  had  not  resided  for  the  six  calendar 
months  next  previous  to  the  15th  Julv  1887 
within  the  borough  or  within  seven  miles  thereof, 
pursuant  to  2  &  3  Will.  4,  c.  45,  s.  81.  The 
following  facts  were  proved : 

The  qualification  of  Louis  S.  Bobins  was 
duly  proved  and  admitted  in  all  other  respects. 

For  a  long  time  previous  to  the  month  of  Jan. 
1887  Louis  S.  Bobins  had  continuously  resided 
at  his  father's  house,  73,  Cowick-street,  within 
the  borough,  as  a  member  of  his  father's  family, 
and  a  separate  bedroom  was  set  apart  for  his 
exclusive  use  in  the  house,  with  the  right  by  his 
father's  permission  to  use  it  up  to  the  present 
time.  No  rent  was  paid  by  him  to  his  father  for 
such  room. 

(a)  Beported  Ij  Jobsph  Smith,  Eiq.,  Borristor-At-Lftw. 


496 


MAGISTRATES'  OASES. 


Q.B.  Div.] 


Bbal  (app.)  V.  The  Town  Clbbk  of  Exetek  (reep.)- 


[Q.B.  Dnr. 


Dnrinff  the  month  of  Jan.  1887  Louis  S.  Bobins 
left  his  father's  honse,  and  went  to  London  for 
the  purpose  of  seeking  employment  there  as  a 
draper's  assistant.  In  a  short  time  after  his 
arrival  in  London  he  succeeded  in  obtaining 
employmenfc  under  a  verbal  arrangement  as  an 
indoor  assistant  in  a  wholesale  draper*s  establish- 
ment for  certain  work  which  required  his  being 
in  London  while  so  engaged.  It  was  understood 
that  when  the  particular  work  for  which  he  was 
engaged  was  completed  his  employment  would 
cease.  The  work  took  two  months  to  complete, 
and  he  then  left,  and  sought  other  employment 
in  London,  but  being  unsuccessful,  returned  to 
his  father's  house  at  Exeter,  and  again  occupied 
the  aforesaid  bedroom  therein,  and  was  so 
residing  at  and  during  Easter  1887. 

During  the  two  months  he  was  so  employed  in 
London  ne  coald  not  conveniently  be  in  his 
father's  house  at  Exeter. 

He  remained  at  his  father's  house  at  Exeter  for 
a  period  of  three  weeks  or  more  when  he  left, 
during  the  month  of  May,  and  went  again  to  Lon- 
don for  the  purposp  and  with  the  intention  of  seek- 
ing employment  there.  Within  a  short  time  after 
his  arrival  he  succeeded  in  obtaining  employment 
as  an  indoor  assistant  in  a  draper's  establishment, 
and  from  that  time  until  after  the  15th  July  la^t 
he  continued  in  the  said  service  and  occupation, 
and  to  be  in  London,  and  did  not  at  any  time 
within  such  period  return  to  his  father's  house  at 
Exeter. 

The  employment  on  which  he  was  last 
engaged  required  his  being  in  London,  and  he 
might  not  during  the  working  days,  although  he 
could  from  Saturday  night  to  Monday  morning, 
have  returned  to  his  father's  house  at  Exeter. 

The  said  Louis  S.  Bobins  is  a  single  man,  and 
had  no  other  house  but  the  house  of  his  said 
father  and  the  room  therein  during  the  whole 
time  aforesaid,  except  under  the  circumstances 
before  stated  when  he  was  employed  in  London. 

The  appellant  contended  that  Louis  S.  Bobins 
was  not  a  free  agent  to  return  to  or  reside  at  his 
father's  house  in  Exeter  when  he  was  engaged  in 
working  for  his  employers  in  London,  and  that 
consistently  with  the  obligation  which  he  had 
undertaken  he  was  not  at  liberty  to  return  to 
Exeter  when  he  pleased ;  and,  further,  that  he  had 
no  le^l  ri^ht  U>  reside  at  his  father's  house,  his 
only  right  (if  any)  to  use  it  being  subject  to  his 
father's  permission.  The  cases  of  Ford  v.  Drew 
(41  L.  T.  Bep.  N.  S.  478 ;  6  C.  P.  Div.  69),  Ford 
V.  Hart  (29  L.  T.  Bep.  N.  S.  686 ;  L.  Bep.  9  C.  P. 
273),  Ford  v.  Bame$  (53  L.  T.  Bep.  K  S.  675 ; 
16  Q.  B.  Div.  254),  and  Smttal  v.  Brook  (56  L.  T. 
Bep.  N.  S.  364;  18  Q.  B.  Div.  426)  were  cited  by 
the  appellant. 

On  behalf  of  Louis  S.  Bobins  it  was  contended 
that,  notwithstanding  his  employment  in  London, 
he  had  a  residence  actual  or  constructive  at  his 
father's  house  at  Exeter  which  was  set  apart 
for  him  there,  and  which  he  occupied  and  in- 
tended to  occupy  whenever  he  returned  to 
Exeter. 

The  revising  barrister  decided  that  the  resi- 
dence of  Louis  S.  Bobins  at  his  father's  house 
was  a  constructive  residence  in  Exeter,  and 
sufficient  to  satisfy  the  requirements  of  the  Act 
2  &  3  Will.  4,  c.  46,  s.  31,  and  retained  his  name 
on  the  list  of  voters. 

If  the  court  was  of  opinion  that  his  decision 


was  wrong  the  register  was  to  be  amended  by 
erasing  the  name  of  Louis  S.  Bobins  from  the 
said  list. 

The  Slst  section  of  2  &  3  Will.  4,  c.  45,  provides 

as  follows : 

In  every  city  or  town,  being  a  county  of  itself,  in  tlie 
election  for  wmoH  freeholdera  or  burgage  tenants  eiilier 
witili  or  without  any  superadded  qnaufication  now  have 
a  right  to  vote,  every  suoh  freeholder  or  burgage 
tenant  shall  be  entitled  to  vote  in  the  election  of  a 
member  or  members  to  serve  in  all  future  ParliutientB 
for  suoh  city  or  town,  provided  he  shall  be  ddy 
registered  aocording  to  the  provisiona  hereinafter  ood- 
tained ;  but  that  no  such  person  shall  be  so  registered 
in  any  year  in  respect  of  ai^  freehold  or  burgage 
tenement  unless  he  shall  have  been  in  the  actual  posaea- 
Bion  thereof,  or  in  the  receipt  of  the  rents  and  profita 
thereof  for  his  own  use,  for  twelve  calendar  months  next 
previouB  to  the  laat  day  of  July  in  such  year  (except 
where  the  same  sbidl  have  oome  to  him  at  any  tima 
within  such  twelve  months  bv  descent,  auecaaainm, 
marriage,  marriage  settlement,  devise,  or  promotton  to 
any  benefice  in  a  church,  or  to  any  office)  nor  uuleaa  he 
shall  have  resided  for  nix  calendar  months  next  previooa 
to  the  last  day  of  July  (a)  in  such  year  within  audi 
city  or  town,  or  within  seven  statute  milea  thereof,  or  of 
any  part  tiiereof . 

J,  Alderson  Foote  for  the  appellant. — ^The  voter 
objected  to  had  not  resided  for  the  six  calendar 
months  next  previous  to  the  15th  July  within 
the  city,  or  within  seven  miles  thereof,  within 
the  meaning  of  2  &  3  Will.  4,  c.  45,  s.  3L 
The  meaning  of  the  word  "residence"  in  this 
Act  is  laid  down  by  Erie,  C. J.  in  Povfdl  v.  Quett 
(18  C.  B.  N.  S.  72).  He  there  savs :  "  I  entirely 
subscribe  to  the  doctrine  so  clearly  laid  down  in 
Elliot  on  Begistration,  2nd  edit.  204^  where  the 
learned  author  says  that»  in  order  to  constitute 
residence,  a  party  must  possess  at  the  least  a 
sleeping  apartment,  but  that  an  nnintermpted 
abiding  at  such  dwelling  is  not  requisite. 
Absence,  no  matter  how  long,  if  there  be  the 
liberty  of  returning  at  any  time,  and  no  abandon- 
ment of  the  intention  to  return  whenever  it  may 
suit  the  party's  pleasure  or  convenience  so  to  do, 
will  not  prevent  a  constructive  legal  residence. 
But  if  he  has  debarred  himself  of  the  liberty  of 
returning  to  such  dwelling  by  lettine  it  for  a 
period,  however  short,  or  has  abandoned  his 
intention  of  returning,  he  cannot  any  longer  be 
said  to  have  even  a  legal  residence  there.  In 
this  case  the  voter  by  entering  an  employment  in 
London  debarred  himself  of  the  liberty  of  return- 
ing to  his  dwelling  and  therefore  had  no  con- 
structive residence  in  Exeter  sufficient  to  entitle 
him  to  be  placed  on  the  list  of  voters.  The  case 
of  Ford  V.  Drew  (41  L.  T.  Bep.  N.  S.  478;  5  C.  P. 
Div.  59)  is  exactly  in  point.  There  the  respon- 
dent, in  other  respects  duly  qualified,  had,  during  a 
portion  of  the  statutory  period,  been  actually 
absent  in  London  under  articles  to  a  solicitor 
there,  a  bedroom  in  which  some  of  his  property 
remained  being  always  set  apart  for  his  exclusive 
use  in  his  father's  house  with  the  right  to  use  it 
whenever  he  thought  fit,  and  in  that  case  Grove, 
J.  said :  "  It  would  be  reasonably  impracticaUe 
for  him  to  serve  a  person  to  whom  he  was  artided 
in  London  and  still  reside  with  his  &ther  except 
by  going  down  on  Saturday  and  retunun^  to 
London  on  Sandaj^  night  or  Monday  mcming. 
That  he  might  possibly  do  without  the  solicitors 
permission,  out  ne  has  no  power  to  do  more.    He 

(a) Now  altered  to  the  15th  July  by  41  &42  Viot.  e. »» 
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has  nofc  the  power,  without  committing  a  breach 
of  hin  contract,  to  go  to  his  father's  house  at  all 
except  on  these  occasions  .  .  .  Can  that  be 
called  consistent  with  residence  in  Exeter  P  I  am 
of  opinion  that  it  cannot."  The  learned  judge 
also  points  out  that  the  power  of  returning  to  his 
father's  house  was  dependent  upon  two  permis- 
sions, that  of  his  father  and  that  of  the  solicitor, 
and  concludes  that  the  claimant  could  not  be  said 
to  have  his  residence  in  a  place  which  he  could 
only  visit  on  improbable  occasions  and  subject  to 
two  permissions.  It  is  submitted  that  no  valid 
distinction  can  be  drawn  for  this  purpose  between 
the  conditions  under  which  an  articled  clerk  is 
bound  to  serve  a  solicitor  and  those  under  which 
the  claimant  in  this  case  is  serving.  It  is  true 
that  the  clerk  is  bound  to  serve  his  master,  and 
that  master  only,  for  the  full  time  of  his  articles, 
bnt  in  both  cases  there  is  the  same  absence  of  the 
liberty  to  return  at  any  time.  The  dictum  of 
Erie,  C.J.  in  PoweU  v.  Guest,  to  the  effect  that  "  a 
man  who  is  imprisoned  for  debt  has  not  absolutely 
lost  the  liberty  of  returning  to  his  place  of  residence, 
for  by  paying  the  debt  hehecomes  free  to  return," 
does  not  apply  to  this  case,  because,  as  Grove,  J. 
points  out  in  Ford  v.  Brew  {ubi  sup.),  "  in  that 
instance  the  man  could  return  at  his  own  will  and 
pleasure  without  doing  any  wrong  to  anybody." 
Here  the  claimant,  in  order  to  return  at  any  time, 
would  have  had  to  break  his  contract  of  employ- 
ment. [Lord  CoLEBiDGE,  C.J. — If  we  were  to 
allow  the  vote  on  this  occasion,  is  there  any  reason 
why  the  voter  should  not  continue  wholly  in 
liondon  for  years  and  still  retain  his  vote  by 
alleging  a  vague  intention  to  return  P]  No ;  the 
Bame  considerations  would  apply.  In  Ford  v.  Hart 
(29  L.  T.  Eep.  N.  S.  686 ;  L.  Bep.  9  0.  P.  273)  the 
.  same  principles  were  adhered  to.  There  an  officer 
in  the  army  was  in  the  habit  of  alwtfjrs  living  with 
bis  mother  when  on  leave  from  his  regiment,  and 
bad  actually  resided  with  her  during  three  months 
of  the  qualifying  period,  and  it  was  held  that,  as 
he  coula  not  return  at  his  own  option  and  only 
with  the  permission  of  his  commanding  officer,  he 
was  not  entitled  to  be  placed  on  the  list  of  voters. 
It  is  submitted  that  R.  v.  Mitchell  (10  East,  511), 
in  which  freemen  of  Norwich  quartered  at  Col- 
chester bnt  having  dwelling-houses  in  Norwich  in 
which  their  families  resided  and  to  which  they  at 
times  resorted  on  furlough,  were  held  to  be 
inhabitants  within  the  charter  of  Norwich  and 
the  local  Act  3  Geo.  2,  c.  8,  has  now  been  com- 
pletely overruled  in  AtJeinson  v.  Collard  and  Ford 
V.  Barnes  (53  L.  T.  Eep.  N.  S.  675 ;  16  Q.  B.  Div. 
254)  and  in  Spittal  v.  Brook  (56  L.  T.  Bep.  N.  S. 
364;  18Q.B.I)iv.426). 

The  respondent  did  not  appear. 

Lord  CoLEEiDGE,  C.J.— In  this  case  we  have  to 
put  a  construction  on  the  words  of  the  31st  section 
of  2  &  3  Will.  4,  c.  45,  "  unless  he  shall  have 
resided  for  six  calendar  months  next  previous  to 
the  15th  July  "  (as  the  date  is  now)  "  in  such  year 
within  such  city,"  and  to  decide  whether  the  facts 
of  the  case  can  by  any  reasonable  interpretation 
be  brought  within  the  section.  If  they  cannot 
then  the  decision  of  the  revising  barrister  must 
be  reversed,  and  the  name  of  the  voter  erased  from 
the  list.  Now,  I  am  of  opinion  that  the  ^ts 
cannot  be  brought  within  the  meaning  of  the 
section.  It  is  dimcult  to  lay  down  any  exhaustive 
role  as  to  what  will  or  will  not  constitute  resi- 
Mao.  Cas.— Vol.  XIV. 


dence,  and  it  would  almost  seem  that  it  must  be  in 
the  last  resort  a  question  of  common  sense  to  be 
determined  by  the  court  on  the  facts  of  each  case. 
If  we  are  to  say  that  this  man  resided  in  Exeter 
within  the  meaning  of  the  section,  we  should  be 
obliged  to  say  that  a  man  mi^ht  comply  with  the 
words  there  used  while  remaming  away  for  three 
or  four  years,  and  having  only  a  vague  intention  of 
returning  at  some  future  time ;  and  surely  no  one 
possessing  an  ordinary  amount  of  common  sense 
would  say  that  such  a  man  resided  there  in  any 
usual  acceptation  of  the  term.  There  are,  it  is 
true,  many  cases  in  which  a  man,  although  absent 
for  the  length  of  time  I  have  just  mentioned,  has 
been  held  to  have  a  constructive  residence  at  some 
place  by  the  presence  there  of  his  wife  and 
children.  An  illustration  of  this  would  be  the 
case  of  a  man  who  goes  to  sea,  who  as  a  rule 
without  doubt  intends  to  return.  As  a  fact  he 
is  kept  away  for  a  long  period  of  time,  but  how- 
ever long  his  absence  he  means  to  return  at  the 
end  of  the  voyage.  In  such  a  case  a  revising 
barrister  might  well  say  that  there  was  a  con- 
structive residence  notwithstanding  a  long 
absence.  But  in  the  present  case  I  fail  to  see 
that  there  are  any  considerations  of  the  kind 
I  have  mentioned.  The  voter  objected  tiO  is  an 
unmarried  man,  and  it  is  sug^sted  that  he 
resides  in  a  single  room  which  is  kept  for  his 
use  in  his  father's  house.  If  we  decided  that 
there  was  a  constructive  residence  in  this  case  we 
should  be  deciding  that  a  man  who  is  clearly  not 
residing  personally,  and  for  whom  no  one  is 
residing  as  a  representative,  has  a  constructive 
residence.  He  has  himself  gone  away  and 
obtained  employment  elsewhere,  which,  as  far  as 
I  can  see,  is  of  indefinite  duration,  and  it  is  impos* 
sible  in  these  circumstances  to  say  that  he  has  & 
constructive  residence.  We  must  therefore 
answer  the  question  put  by  the  revising  bar- 
rister in  the  negative,  and  his  decision  must  be 
reversed,  and  the  register  amended  by  striking 
out  the  name  of  the  voter. 

Pollock,  B^ — I  quite  agree,  and  for  the  reasons 
given  by  my  Lord. 

HAWRnis,  J.  —  I  am  of  the  same  opinion. 
The  man  whose  vote  is  in  question  could  not 
return  without  breaking  his  contract  with  his 
employer,  and  I  do  not  see  any  evidence  of  any 
intention  to  return  to  Exeter  at  all.  In  these 
circumstances  it  cannot,  I  think,  be  said  that  he 
resided  in  Exeter,  and  the  appeal  must  therefore 
be  allowed  with  costs  against  the  respondent. 

Appeal  allowed. 

Solicitor  for  the  appellant,  8,  2>.  Hamilton,  for 
Friend  and  Beail,  Exeter. 


Monda/y,  Nov.  28, 1887. 

(Before  Lord  Coleridge,  C.J.,  Pollock,  B.,  and 

Hawkins,  J.) 

Edwaeds  (app.)  V.  Lloyd  (resp.).(a) 

Parliament — Begistration  of  voters — "Alms  which 
hy  the  law  of  Parliament  disqualify  from  voting  " 
—2  Wm.  4,  c.  45,  s.  36. 

Notunthstanding  that  the  dimspeople  of  Bfldhin 
Hospital  appointed  under  26  Sr  27  Vict,  c.  59, 
ss.  17-32,  earn  money  in  addition  to  the  sia 

(a)  Beported  by  Joskfh  Sioth,  Esq.,  Burrister-at-Lav. 
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ahtUingB  a  week  which  they  receive  from  the 
charity  under  the  2Mh  eection,  to  the  iwiount  of 
from  three  to  nine  ehillinge  a  week,  and  notvfith' 
'  standing  thai  they  would  not  as  a  fact,  a$8uming 
the  non^essietence  of  the  charity,  he  obliged  to  rely 
upon  the  poor  law  as  a  means  of  suhststence,  ytt 
they  are  in  receipt  of  alms  whxch  hy  the  law  of 
Parliament  disqualify  them  from  voting  %vithin 
the  meaning  of  2  Will,  4,  c.  45,  s.  26,  inasmuch 
as  one  of  the  qualifications  for  their  election  is 
under  the  23r<2  section  that  they  are,  hy  HUhealth, 
accident,  or  infirmity,  ^vMible  to  maintain  them- 
selves  hy  their  own  OBertions. 

This  was  a  case  stated  hj^  the  revising  barrister 
for  the  borough  of  Bathin.  The  facts  stated  in 
the  case  were,  so  far  as  material,  as  follows  :~^ 

On  the  22nd  Sept.  1887  the  revising  barrister 
Jield  a  court  for  the  revision  of  the  list  of  voters 
■for  the  parliamentary  and  municipal  borough  of 
Buthin. 

The  name  of  John  Evans,  of  11,-  Churchyard, 
Buthin,  and  those  of  four  other  persons,  appeared 
on  Division  1  of  the  Parliamentary  and  Municipal 
List  of  Voters  for  the  borough  of  Buthin,  and 
were  duly  objected  to  by  the  appellant,  Thomas 
Edwards,  of  Colomendy-terrace,  Buthin-road, 
Denbigh,  upon  the  ground  that  they  had  been 
during  the  qualifying  year  in  receipt  of  alms 
.which  by  the  law  of  I^fiament  disqualified  them 
from  bemg  registered  as  voters  for  a  parliamen- 
tary borough,  or  as  burgesses  of  a  municipal 
borough. 

It  was  proved  before  the  revising  barrister  that 
all  the  said  persons  lived  in  annshouses  (the 
qualifying  property),  and  received  an  allowance 
of  six  shillings  per  week  each. 

The  almshouses  and  charitable  endowment  in 
.  question  are  managed,  and  all  arrangements  con- 
;  nected  with  them  are  carried  out  under  the 
statute  26  &  27yict.  c.  59,  ss.  17^82,  the  qualifica- 
tions necessary  for  those  who  apply  for  election 
to  the  charity  being  oontainea  in  the  23rd 
section. 

These  sections  are,  so  far  as  they  are 
material,  as  follows : 

BtTTHiK  Hospital. 

17.  The  hospital  buildinflr  and  the  aDpnrtenanoea  shall 
be  used  only  for  the. purposes  of  the  charity. 

18.  The  establishment  of  the  hospital  shall  oonsist  of 
a  warden  and  twelve  almspeople,  of  whom  ten  shall  be 
poor  men  to  be  called  brethren  and  two  shall  be  poor 
women  to  be  called  sisters. 

22.  The  hospital  bnildinsr  shall  be  appropriated  and 
used  for  the  oconpation  of  the  almspeople,  in  snoh  a 

.  manner  and  subject  to  such  reasonable  regulations  as 
the  governors  may  from  time  to  time  prescribe  con- 
sistently with  the  provisions  of  this  scheme. 

23.  The  almspeople  respectively  shall  be  poor  persons 
not  less  than  fifty  years  of  affe,  of  gfood  character  and 
not  havinflf  a  wife  or  husband  living,  who  shall  have 
resided  in  the  borongh  of  Bnthin  without  receiving 
parish  relief  for  not  less  than  three  vears  next  preced- 
ing the  time  of  their  appointment,  and  who  by  ill-health, 
accident,  or  infirmity,  shall  be  unable  to  maintain  them- 
selves by  their  own  exertions,  with  a  preference  for 
those  persons  who,  being  otherwise  quaufied  as  afore- 
said, shall  have  become  reduced  by  misfortune  from 
better  circumstances. 

24.  There  shall  be  paid  to  each  almspersoii,  out  of  the 
income  of  the  hospital  endowment,  a  weekly  sum  of  not 
less  than  six  shillings,  and  the  governors  in  lieu  of  pay- 
ing the  whole  amount  of  such  weekly  sums  in  money 
may  from  time  to  time  expend  any  suitable  portions 
thereof  in  providing  the  almspeople  respectively  with 
fuel,  clothing,  or  other  necessaries  or  comforts  as  the 
governors  in  their  discretion  shall  think  fit. 


25.  Every  vacancy  in  the  hospital  shall  be  filled  upliy 
the  governors  by  the  appointment  of  some  duly  qualified 

Ee]:son  at  their  next  half-yearly  meeting  which  shmU  be 
eld  after  tiie  lapse  of  one  calendar  month  from  the 
occurrence  of  such  vacancy. 

90.  If  any  almsperson  shall  be  guilty  of  insobrie<7i 
insubordination,  oreach  of  rules,  or  unmoral  or  im- 
becoming  conduct,  or  shall  become  disqualified  from 
retEuning  his  or  her  appointment,  or  if  in  any  case  it  shooM 
appear  that  any  almsperson  has  been  appointed  withoot 
having  the  required  qualifications,  the  governors  xspoa. 
proof  thereof  to  their  satisfaction  may  remove  any  sneb 
almsperson,  and  take  possession  of  the  tenement  or 
room  occupied  by  him  or  her,  and  may  proceed  to 
appoint  another  almsperson  in  his  or  her  place,  or  in 
any  such  case  (except  that  of  disqualification)  tilie 
governors  may,  if  they  so  think  fit,  suspend  the  paj^ 
ment  of  the  stipend  to  the  almsperson  either  wholly  or 
in  part,  during  such  time  as  they  shall  think  fit  and 
expedient. 

SI.  No  almsperson  shall  be  permitted  to  let  or  rati 
wil^  the  possession  of  the  room  or  rooms  allotted  to 
him  or  her,  or  to  suffer  any  stranger  to  oooapy  the  same 
or  anypart  thereof. 

92.  Tne  governors  may  from  time  to  time  preeeiibe 
such  reasonable  regulations  as  they  may  oondder 
expedient  for  the  government  of  the  almshouses  and 
the  inmates  thereof,  provided  that  no  such  regalatioai 
be  at  variance  or  inconsistent  with  any  of  the  proviiioiii 
of  the  scheme. 

At  the  request  of  the  appellant,  the  revising 
barrister  appended  a  copy  of  the  form  of  applica- 
tion which  has  to  be  filled  up  by  all  persons 
applying  for  election  to  the  chanty  under  the  26th 
section  of  the  Act,  and  his  attention  was  drawn 
especially  to  the  seventh  question,  which  he  was 
informed  by  the  clerk  to  the  governors  of  the 
charity  is  invariably  answered  in  the  affirmative. 

The  form  of  application  contained  a  number  of 
questions,  of  which  the  sixth  was,  "  Has  he  within 
the  last  three  years  received  parish  relief  of  any 
kind  P  "  and,  the  seventh,  "  Is  he,  from  age,  ill- 
health,  accident,  or  infirmity,  unable  to  maintain 
himself  P*'  The  other  questions  were  not  material. 

It  was  stated  to  the  revising  barrister  by  Uie 
clerk  that  persons  applying  for  election  were  not 
of  the  class  who  but  tor  the  l>enefits  of  the  charity 
would  have  necessarily  become  dependent  upon 
the  poor  law,  and  it  was  proved  to  his  satisfaction 
by  four  of  the  persons  objected  to  that  they  were 
earning  money  in  addition  to  what  they  received 
from  the  charity,  varying  in  amount  from  an 
average  of  three  shillings  a  week  to  an  average 
of  nine  shillings  a  week;  and  they  appeajed  to 
the  revising  barrister  to  be  well-to-ac  people 
of  their  class,  although  advanced  in  years.  It 
was  also  proved  that  Joseph  Jones,  of  2,  Church- 
yard, was  on  the  parliamentary  list  of  votera  for 
one  of  the  divisions  of  the  borough  of  Buthin  in 
respect  of  a  tenement  which  he  occupied  for  the 

Eurposes  of  his  trade  as  a  shoemaker,  and  which 
e  had  continuously  occupied  for  forty  years. 
It  was  a  disputed  point  between  the  parties 
whether  or  not,  assuming  the  non-exist^ce  of 
the  charity,  some  or  all  of  the  persons  objected 
to  would  be  obliged  to  rely  upon  the  poor  law 
for  the  means  of  subsistence,  and  the  revising 
barrister  came  to  the  conclusion  upon  the  evi- 
dence that  they  would  not. 

It  was  contended,  on  the  part  of  the  appellant» 
that  the  23rd  and  24th  sections  of  the  scheme^ 
taken  in  conjunction  with  the  seventh  question  on 
the  printed  form  of  application,  brought  the  wluJe 
of  the  persons  objected  to  within  the  prohibition 
contained  in  2  Will.  4,  c.  45,  s.  36,  and  that  their 
i  names  ought  to  be  removed  fi*om  the  pariia- 
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mentaiT  and  municipal  list  of  Toters  for  the  said 
borough  of  Buthin,  and  he  relied  npon  the  case 
of  Harrison  v.  Carter  (36  L.  T.  Rep.  N.  S.  511 ; 
2  C.  P.  Div.  26),  and  of  Baker  v.  Toum  GUrk 
qfMonmaiUh  (53  L.  T.  Rep.  N.  8.  668),  in  support 
of  this  view. 

The  revising  barrister  held  that  the  house  room 
and  allowance  received  by  the  said  persons  under 
the  said  scheme  did  not  amount  to  parochial  relief 
or  other  alms  which  bv  the  law  of  Parliament 
would  disqualify  them  from  being  registered  as 
voters  for  the  said  borough,  and  retained  their 
names  upon  the  I'st  accordingly. 

The  36th    section  of   the  Reform   Act    1832 

(2  WilL  4,  c.  45)  provides  as  follows : 

That  no  peraon  shall  be  entitled  to  be  registered 
in  any  year  as  a  voter  in  the  election  of  a  member 
or  members  to  serve  in  any  fnture  Parliament  for  any 
ei^  or  boron^b  who  shall  within  twelve  calendiur 
months  next  previous  to  the  last  day  of  July  (a)  in  suoh 
vear  have  received  parochial  relief  or  other  alms  which 
by  the  law  of  Parliament  now  dis<inalify  from  voting  in 
the  election  of  members  to  serve  in  Parliament. 

AsquUh  for  the  appellant.^ThA  persons  objected 
to  were  in  the  receipt  of  alms  which  disqualified 
them  from  being  registered  as  voters  within  the 
meaning  of  2  Will.  4,  c.  45,  s.  36,  and  the  revising 
barrister  therefore  was  wrong  in  retaining  their 
names  upon  the  register,  llie  fact  that  the 
seventh  question  in  the  form  of  application  was 
always  answered  in  the  affirmative  shows  that 
they  were  unable  to  support  themselves,  and  the 
finding  of  the  revising  Imrrister  that  they  would 
not  necessarily  be  dependent  upon  the  poor  law 
but  for  the  charity,  and  that  some  of  them  earned 
a  small  sum  of  money  weekly,  does  not  rebut  this. 
In  Harrisim  v.  Carter  (35  L.  T.  Rep.  N.  S.  511 ; 
2  C.  P.  Div.  26)  it  was  laid  down  that  the  word 
"alms"  in  this  section  is  not  confined  to 
parochial  donations  or  sums  distributed  by  the 
overseers  other  than  fron^the  funds  collected  for 
the  poor  rates,  but  mav  include  moneys  dis- 
tributed annually  from  the  income  oi  a  private 
charitable  trust  bequeathed  by  an  individual  for 
the  use  of  the  poor  inhabitants  of  a  parish,  and  it 
is  submitted  that  the  relief  afforded  in  the  present 
case  is  of  a  similar  character.  It  would  appear 
from  the  judgznent  of  Lord  Coleridge,  C.J.  in 
that  case,  quoting  Erlci  G.J.  in  Smith  v.  Hall 
(15  C.  B.  N.  S.  485),  that  it  was  the  intention  of 
the;  Lecrislature  that  persons  so  placed  by  their 
indigence  as  to  be  presumably  subservient  and 
destitute  of  all  freedom  of  mmd  should  not  be 
permitted  to  exercise  the  franchise,  or,  as  he  savs 
m*  another  place,  "  persons  who  are  likely  to  be 
susceptible  of  manipulation  for  a  purpose  which 
the  Legislature  has  always  been  anxious  to  dis- 
courage, and  peculiarly  open  to  the  temptation 
from  which  this  enactment  was  meant  to  shield 
them;"  and  Lindley,  J.  enunciates  the  same 
principle  when  he  says  t  **  Here  we  have  all  the 
three  elements  of  disqualification  as  pointed  to  in 
the  decisions—- poverty,  the  receipt  of  alms,  and 
the  absence  of  that  independence  which  is 
essentia]  to  the  qualification  of  a  vote."  In 
Baker  v.  The  Town  Clerk  of  Monmouth  (53  L.  T. 
Bep.  N.  S.  668)  again  Lord  Coleridge,  C.J.  said : 
"  It  is  not  the  mere  receipt  of  eleemosynary  relief 
that  disqualifies  a  man  from  voting,  otherwise 
fellows  of  colleges  might  be  disqualified,  for  they 

(a)  Now  July.  15  by  the  Parliamentary  and  Monidpal 
Bfigutetion  Act  1878  (41  &  42  Yiot.  o.  26),  8. 7. 


are  in  one  sense  in  the  receipt  ot  alms ;  but  what 
receipt  of  alms  will  disqualify  is  a  question  which 
depends  upon  the  circumstances  of  each  particular 
case.  There  are  cases  in  which  persons  of 
extreme  indigence  are  kept  from  parochial  relief 
in  the  almshouses  by  some  charity  to  which  they 
are  entitled.  The  question  is  whether  in  this 
case  the  aims  disqualify  the  recipient  from 
exercising  the  franchise.  I  think  that  they  do." 
The  only  fact  which  distinguishes  the  present 
case  from  that  case  is,  that  nere  the  aimspeople 
were  earning  from  three  to  nine  shillings  a  week 
in  addition  to  the  amounts  they  received  from 
the  charity,  but  that  must  also  have  been  the  case 
in  Harrieon  v.  Carter  (fibi  eup.),  in  which  the 
alms  were  an  annual  donation,  and  it  is  sub- 
mitted that  that  fact  does  not  take  the  case  out  of 
the  principle  laid  down  in  the  cases  cited. 

The  respondent  did  not  appear. 

Lord  Coleridge,  C.J. — It  appears  from  the  case 
that  the  persons  whose  votes  are  in  question  are, 
from  afire,  ill-health,  accident,  or  infirmity,  unable 
to  maintain  themselves  by  their  own  exertions, 
and  I  think  that  that  fact  brings  their  case 
within  the  principle  of  the  cases  referred  to. 
Our  decision  thereiore  must,  L  think,  be  contrary 
to  that  at  which  the  revising  barrister  has 
arrived. 

Pollock,  B. — ^There  are  no  doubt  numerous 
instances  in  which  coals  and  g^fts  of  a  similar 
kind  are  given  to  poor  people,  where  it  would  not 
be  reasonable  that  they  should  be  deprived  for 
that  reason  of  their  votes ;  but  here  the  persons 
objected  to  would  be  uoable  to  maintain  them- 
selves, but  for  the  relief  which  is  given  them. 
I  think  therefore  that  they  are  persons  in  the 
receipt  of  alms  which  bv  the  law  of  Parliament 
disqualify  them  from  voting. 

Hawkins,  J.— I  am  of  the  same  opinion. 

Appeal  aMowed, 

Solicitors  for  the  appellant,  Kennedy,  Huahea, 
and  Kennedy,  for  ic.  Humphreye  Boberte, 
Denbigh. 

Wednesday,  Nov.  30, 1887. 

(Before  Lord  Colebidgb,  C.J.,  Pollock,  B.,  and 

Hawkins,  J.) 

DoNOGHXTB  (app.)  V,  Bbook  (resp.).  (a) 

Parliament — Begistration  of  voters — Borough  vote 
— Inhabita/nt  occupier — Non-commiseioned  non- 
combatant  officer  of  militia — Militia  bandsman 
— Break  of  residence  during  annual  training-^ 
The  Bepresentation  of  the  People  Act  1867  (30  §r 
31  Vict.  c.  102),  «.  3. 

Non  •  commissioned  non  -  coniibatant  offi/:ers  a^d, 
bandsmen  of  militia  regiments,  wlw  in  any  quali- 
fying  year  are  absent  from  their  dweUing-houses 
in  camp  during  the  annual  twenty^seyen  days 
training  of  the  regiment,  are  not  entitled  to  be 
registered  cu :  voters  under  the  3r(i  section  of  the 
Bepresentation  of  the  People  Act  1867  (30  ^  31 
Vict.  c.  102)  as  iaihahitarU  occupiers  of  such 
dtoeUin^'houses,  notwithstanding  mat  they  have 
no  duties  to  perform  at  night,  that  reasonable 
leoAie  to  return  to  such  houses  is  always  given  as 
of  course,  and  that  no  leave  would  be  required  if 
U  were  possible  to  return,  to  the  camp  in-  time  for 

(a)  Beported  by  JOBBPH  Smith,  Biq.,  BarrUtei^»-Law. 
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duty  in  the  morning,  inasmuch  as  hy  the  Queen*s 

Begulaiions  they  cannot  leave  the  camp  without 

the  leave  of  the  commanding  officer,  and  have  not 

therefore  the  power  ofretwming  to  their  homes  at 

any  iim>e. 
This  was  a  case  stated  by  the  revising  barrister 
for  the  Sonth-Eastem  Division  of  the  county  of 
Lancaster. 

The  facts  set  out  in  the  case  were,  so  far  as 
material,  as  follows : — 

In  the  revision  of  the  lists  of  voters  for  the 
borough  of  Warrington,  George  Brown,  militia 
staff-qiuaji^rmaster  sergeant,  and  ten  other  non- 
commissioned officers  on  the  permanent  staff  of 
Her  Majesty's  Auxiliary  Forces,  William  JoUey, 
and  five  others  of  the  Militia  regimental  band, 
were  placed  hv  the  overseers  on  the  occupiers* 
list  Division  1.  as  resident  inhabitant  occupiers 
for  the  borough  of  Warrington,  and  in  the  town- 
ship of  Warrington  withm  the  borough. 

The  said  occupants  were  objected  to  on  the 
grounds  of  non-occupation  and  non-residence  in 
each  case.  The  forms  of  objection  being  as 
follows : 

^  1.  That  you  have  not  for  twelve  months  pre- 
vious to  the  15th  July  last  occupied  the  qualify- 
ing premises. 

2.  That  for  the  six  months  preceding  the  15th 
July  last  you  have  not  resiaed  within  seven 
miles  of  the  parliamentary  boundary  of  the 
borough  of  Warrington. 

The  votes  of  George  Brown  and  William 
JoUey,  and  the  fifteen  applicants  whose  claims 
were  the  same,  were  duly  allowed  by  the  revising 
barrister. 

The  following  were  the  facts  established  in 
support  of  the  objections  in  each  of  these  cases 
respectively: 

George  Brown,  married,  with  a  family,  has 
rented  a  dwelling-house  situated  at  157,  Orford- 
lane,  as  a  weekly  tenant,  and  has,  by  his  wife, 
family,  and  furniture,  occupied  the  said  house 
during  the  full  qualifving  year.  He  is  quarter- 
master-sergeant of  the  Liverpool  B«giment  of 
Militia  now  stationed  at  Warrington,  and  was  away 
from  Warrington  with  the  regiment  during  the 
annual  training  at  Altcar  in  the  same  county, 
for  a  period  of  twenty-six  days  in  all,  viz.,  from 
the  1st  to  the  3rd  July,  and  from  the  7th  July  to 
the  1st  Aug.  all  inclusive.  He  returned  on  the 
3rd  July  on  duty  to  Warrington,  and  remained 
until  the  7th,  when  he  went  back  to  the  camp  at 
Altcar  aforesaid,  which  is  within  twenty-five  or 
twenty-six  miles  of  Warrington.  He  returned 
on  the  1st  Aug.  on  duty,  and  subsequently 
went  to  sleep  at  his  house  at  Warrington 
tt^n  verbal  leave  given  him  by  his  superior 
officer.  He  has  never  returned  without  leave. 
Reasonable  leave  is  always  given  as  of  course, 
and  he  has  never  been  refused  such  leave,  and 
believes  that  leave  to  return  to  Warrington  would 
be  granted  eveiy  night  upon  personid  application 
if  he  needed  it,  and  tnat  no  leave  would  be 
required  to  enable  him  to  return  home  from 
Altcar  to  Warrington  if  he  were  ready  at  Altcar 
in  the  morning  to  do  his  duty.  He  is  never 
required  at  the  camp,  and  has  no  duties  to  perform 
at  night,  nor  offices  of  any  kind  in  reference  to 
the  men's  quarters  or  picket  dutymore  in  Altcar 
than  in  Warrington.  When  in  Warrington  and 
not  on  the  annual  training  he  slept  in  his  own 
house  nightly  and  required  no  leave.    If  Altcar 


had  been  nearer  he  would  have  returned  home  to 
sleep  each  night  without  leave,  because  no  leave 
would  be  required,  as  he  was  not  wanted  for  any 
purpose  at  camp  as  a  non-commissioned  non- 
combatant  officer.  His  wife,  family,  and  furniture 
remained  in  the  same  house  at  Warrington  during 
his  entire  absence,  and  were  still  there. 

William  Jolley,  by  trade  a  file  cutter,  occupied 
a  dwelling-house,  15,  Birchall-street,  Warrington, 
with  his  wife  and  family,  as  weekly  tenant,  during 
the  whole  Qualifying  ye&T,    He  was  a  drummer 
in  the  band  of  the  Liverpool  Militia  Regiment, 
and  on  the  permanent  staff.    He  was  away  at 
Altcar  for  twenty-seven  days,  and  returned  home 
during  that  time  to  his  wife  and  family  at  War- 
rington on    three  occasions,  once  with  written 
and  twice  with  verbal  leave,  and  twice  in  one 
week.    He  was  never  refused  leave,  and  had  no 
duties  to  perform  in  camp  after  twelve  noon 
parade,  neither  on  picket  nor  on  guard.    Some- 
times on  Tuesday  and  Friday  he  played  at  the 
officers'  mess  dinner,  but  the  band  did  not  play 
every  evening.    He  has  no  quarters  in  barracks, 
and  receives  lodging  money  all  the  year  round, 
and  pays  his  rent  in  the  same  way  as  other  house- 
holders from  his  own  earnings.    He  can  remove 
to  any  other  house  he  chooses,  and  the  military 
authorities  exercise  no  superintendence  over  his 
choice,  and  he  is  not  bound  to  reside  within  any 
^ven  distance,  and  unless  he  receives    special 
instructions  to  the  contrary,  having  no  dntdes  to 
perform,  would  return  home  to  his  house  from 
Altcar  if  it  were  convenient  or  practicable  every 
night.    He  had  no  intention  to  give  up  his  house 
or  remove  while  at  Altcar,  but  to  return  when  it 
suited  him,  and  at  the  end  of  the  training.   He  has 
always  so  returned  to  his  own  residence  since  he 
first    went   with   the   regiment   to  Altcar,  and 
believes  that  leave  to  return  would  be  granted 
him  as  of  course  every  night  if  he  required  it 
and  upon  application,  there  being  no  reason  to 
the  contrary,  and  if  he  could  return  to  camp  in 
time  to  perform  his  duties  in  the  mominflr.    If 
Altcar  had  been  in  or  near  Warrington  he  Imew 
no  reason  why  leave  would  be  required  to  enable 
him  to  return  home  every  night  as  nsual  if  he 
wished  to  do  so. 

The  objector  drew  my  attention  to  the  15tfa 
section  of  the  Army  Act  1881,  part  5,  par.  175, 
sub-sect.  5  of  sect.  176,  as  amended  by  the  Acts 
of  1885, 1886,  and  1887,  and  to  the  Queen's  Regu- 
lations 1883,  sect.  8,  par.  87,  and  par.  245  Rules 
of  Procedure  Forms  of  Charges. 

Upon  the  facts  adduced  in  evidence  before  the 
revising  barrister  he  found  that  the  persons  so 
objected  to  were  absent  from  their  homes  under 
no  compulsion  of  law,  and  were  in  no  sense 
domiciled  at  or  resident  inhabitants  of  Altcar, 
and  their  presence  at  Altcar  was  not  enforced  by 
the  necessity  of  performing  any  duty,  and  was 
voluntary  subiect  to  the  recpirements  of  miHtaiy 
discipline  and  the  discretion  of  the  snperior 
officers  as  expressed  in  Her  Majesty's  R^alations, 
and  at  no  period  had  they  waived  their  intention 
to  return,  as  they  returned  in  fact,  and  that  the 
cases  did  not  fall  within  the  authority  of  Ford  r. 
Barnes  and  Ford  v.  Ehnsley,  and  that  the  names 
of  the  said  seventeen  persons  ought  to  stand  on 
the  list  as  placed  there  oy  the  overseers. 

If  the  revising  barrister  was  wrong  in  allowing 
the  claims  of  these  persons  respectively,  and  the 
court  should  be  of  opinion  that  they  were  nol 
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duly  qualified  inhabitant  occupiers  under  the 
Bepresentation  of  the  People  Act  1867,  s.  8,  and 
the  enactments  amending  or  affecting  the  same, 
their  names  were  to  be  expunged  from  the  register 
as  not  entitled  to  Tote  in  respect  of  the  necessary 
hoasehold  qualification. 

The  3rd  section  of  the  Bepresentation  of  the 
People  Act  1867  (30  &  31  Vict.  o.  102)  provides  as 
follows : 

Eveiy  man  shall,  in  and  after  the  year  1868,  be  entitled 
fo  be  refi^Btered  as  a  voter,  and,  when  registered,  to 
vote  for  a  member  or  members  to  senre  in  Parliament 
foraboroagh,  who  is  qualified  as  follows — that  is  to  say, 
(8)  is  on  the  last  day  of  Jnly  (a)  in  any  year,  and  has 
during  the  whole  of  the  preceding  twelve  calendar 
monthiB  been  an  inhabitant  occnpier,  as  owner  or  tenant, 
of  any  dwelling-honse  within  the  borough. 

Eenn  Collins,  Q.C.  for  the  appellant. — ^The  facts 
of  this  case  bring  it  within  the  aecisious  in  Ford  v. 
Bame$  (53  L.  T.  Bep.  N.  S.  675 ;  16  Q.  B.  Div. 
254,  8ub  nom.  Atkinson  v.  Gollard),  and  Spittall 
V.  Brook  (56  L.  T.  Rep.  N.  S.  364 ;  18  Q.  B.  Div. 
421).  In  Ford  v.  Barnes  the  court,  in  deciding 
that  a  man  who  had  been  absent  from  his  in- 
habitancy during  the  annual  training  of  his 
regiment  was  not  entitled  to  be  registered,  said : 
"The  respondent  did  not  therefore  inhabit  at 
Exeter  during  the  whole  of  the  365  days  making 
np  the  qualifying  period.  We  think,  however, 
that  actual  inhabitancy  during  every  one  of  the 
days  is  not  necessary,  and  that  it  is  sufficient  if 
the  claimant  can  make  out  a  constructive  in« 
habitancy.  But,  in  order  to  make  out  a  construc- 
tive inhabitancy,  there  must  be  an  intention  of 
returning  after  a  temporary  absence,  and  a  power 
of  returning  at  any  time  without  breach  of  any 
legal  obligation."  This  principle  was  re-affirmed 
in  Sptttail  V.  Brook  (uhi  «fip.),  and  the  votes  dis- 
allowed on  the  ground  that  there  was  not  the 
power  of  returning  at  any  time,  notwithstanding 
that  reasonable  leave  was  granted  as  of  course. 
In  the  present  case  also  there  was  not  the  power 
of  returning  at  any  time,  and  therefore  tne  in- 
habitancy was  broken,  and  the  revising  barrister 
was  wrong  in  retaining  the  names  of  the  persons 
objected  to  upon  the  list,  and  they  must  conse- 
quently be  struck  out. 

Mattinson  for  the  respondent.  —  The  revising 
barrister  was  right  in  retaining  the  names  upon 
the  list.  The  facts  stated  distinguish  the  case 
from  the  previous  cases.  [Lord  Colteridge,  O.J. 
— Do  the  new  facts  make  any  difPerence  in  the 
law  applicable  to  the  case  P  Do  not  the  military 
rules  preclude  these  men  from  leaving  the  camp 
during  the  period  of  training  P]  Leave  being  in 
all  cases  obtainable  as  of  course,  the  power  of 
returning  at  any  time  existed.  It  was  in  fact  only 
the  question  of  distance  which  prevented  them 
from  returning  to  their  homes  every  evening,  and 
had  they  been  sufficiently  near  to  enable  them  to 
be  at  the  camp  in  time  every  morning,  they  would 
have  returned  every  evening  without  leave.  The 
leave  was  not  leave  to  be  ament  during  the  night, 
during  which  these  men  being  non-combatants 
had  no  duties,  but  to  be  absent  during  the  early 
part  of  the  morning  until  the  arrival  of  the  train 
irom  Warrington.  In  the  argument  in  SpittaU  v. 
Brook  (56  L.  T.  Eep.  N.  S.  365)  Pollock,  JB.  says : 
"A  guard  is  always  mounted  in  the  ni^ht  time  in 

cases  such  as  this,  and  the  appellant,  it  must  be 

1  ■■  ■  ■    ■ . ■ 

(a).  How  the  15th  July  by  Parliamentary  and  Mnni- 
dpd  Aegirtration  Aot  1878  (41  &  42  Viot.  c.  26),  s.  7. 


presumed,  had  to  take  his  turn,  and,  if  so,  how 
can  you  sav  his  inhabitancy  was  not  broken  by 
the  rules  oi  the  service  P  "    That  was  one  of  the 
facts  goveining  the  decision  in  that  case,  which 
is  not  present  here,  it  being  found  in  the  case  that 
they  had  no  night  duties.    [Pollock,  B. — But  the 
case  does  not  show  that  they  had  the  power  of 
returning  at  any  time. J    Their  absence  did  not 
under  the  circumstances  break  their  inhabitancy 
of  their  dwelling-houses  in  which  they  left  their 
families  residing.    Th^  case  of  E,  v.  Mitchell  (10 
East,  511)  is  exactly  in  point.    It  was  there  held 
that  freemen   of   (Norwich,   substitutes   in   the 
militia    quartered   at    Colchester,   but    having 
dwelling-houses   in   Norwich,   in  which   their 
families  resided,   and  to   which  they  at  times 
resorted  on  furlough,  were  inhabitants  within  the 
charter  of  Norwich  and  a  local  Act  requiring 
them  to  have  been  inhabitants  for  six  calendar 
months  previous  to  certain  elections  of  corporate 
offices  in  order  to  qualify  them  to  vote.    In  that 
case  Lord  Ellenborough  said  in  his  judgment: 
"  Now,  of  what  other  place  but  of  Norwich  could 
these  men  bo  said  to  be  inhabitants  at  the  time  P 
They  had  their  own  dwelling-houses  or  homes 
there,  in  which  they  left  their  families  dwelling, 
and  to  which  they  returned  from  time  to  time 
when  they  obtained  leave  of  absence  from  their 
re^ment.    They  had  no  other  abiding  place  than 
this ;  for  the  place  where  the  regiment  happened 
to  be  quartered  could  not  be  considered  as  such ; 
and  though  they  could  not  perform  watch  and 
ward  at  Norwich,  yet  they  were  liable  there  to  all 
public  burdens  in  respect  of  their  houses  there 
m  which  their  families  dwelt.    They  were  there- 
fore to  be  considered  as  bond  fide  inhabitants  of 
the  city,  subiect  to  have  their  inhabitancy  there 
interrupted  by  the  calls  of  the  public  service." 
[Lord  CoLEEiDGE,  O.J. — That  case  was  cited  in  the 
argument  in  Ford  v.  Barnes,  ubi  sup,^   There  is  no 
reason  why  the  word  "inhabitant"  in  the  3rd  section 
of  the  Act  of  1867  (30  &  31  Vict.  c.  102),  which  we 
are  considering  in  this  case,  should  have  a  different 
meaning  from  that  which  it  was  held  to  have  in 
the  local  Act  and  charter  of  Norwich,  which  were 
discussed  in  B.  v.  Mitchell.    Many  refitments  of 
volunteers  go  out  for  an  annual  training,  and 
during  the  period  of  the  training  they  are  under 
military  regulations  of  precisely  the  same  cha- 
racter as  those  relied  upon  by  the  appellant,  and 
if  this  appeal  is  allowed,  the  effect  of  the  decision 
will  be  to  disfranchise  all  volunteers  who  go 
and  leave  their  homes  for  the  purpose  of  their 
annual  training.    [Lord  Coleridge,  u.  J. — We  will 
deal  with  that  case  when  it  arises.    At  present 
we  are  concerned  with  the  case  of  militiamen 
only.] 

Henn  Collins,  Q.C.  was    not  called  upon  to 
reply. 

Lord  CoLEBinoE,  C.J. — 1  am  of  opinion  that 
the  facts  of  this  case  bring  it  within  the  principle 
of  the  cases  previouslv  decided.  Members  of 
militia  regiments  who  leave  their  homes  and  go 
away  with  their  regiments  into  camp  for  twenty- 
seven  days  for  the  annual  training  are  during 
that  neriod  subject  to  the  Queen's  Regulations. 
By  the  Queen's  Regulations  for  the  Militia, 
during  the  annual  training  no  non-commis. 
sioned  officer  can  leave  the  camp  without  th 
leave  of  the  commanding  officer.  That  beine 
so,  a  non-commissioned  officer  has  not  the  powe 
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when  he  is  in  camp  daring  the-  period  of  the 
annnal  training,  of  returning  to  nis  home  any 
time.  There  is,  therefore,  a  break  in  his  residence, 
and  he  is  consequently  not  entitled  to  be 
registered  as  a  voter  under  the  3rd  section  of  the 
Bepresentation  of  the  People  Act  1867  (30  &  31 
Yict.  c.  102).  This  is  the  fourth  time  we  have 
come  to  this  decision,  and  I  hope  that  we  shall 
not  have  to  come  to  it  for  a  fifth  time. 

Pollock,  B. — ^The  revising  barrister  has,  it  is 
contended,  found  certain  facts  which  distinguish 
this  case  from  previous  cases.  He  has  found  one 
&ct  which  was  not  found  in  Spittall  v.  Brook, 
viz.,  that  the  voters  objected  to  had  no  duties  to 

Eerform  at  the  camp  during  the  night  time,  but 
e  has  not  found  tnat  they  could  return  at  any 
time  to  their  wives  and  children  without  leave. 
This  they  could  not  do  without  a  breach  of  the 
regulations,  and  the  case  therefore  comes  within 
the  cases  of  Ford  v.  Ba/mea  {uhi  tup.)  and  Spittcdl 
V.  Brook  (uhi  «up.),  and  the  appeal  must  be. 
allowed,  and  the  register  amended  by  striking 
out  the  names  of  the  voters  objected  to. 

Hawkins,  J.— I  entirely  agree. 

Appeal  allowed. 

Solicitor  for  the  appellant,  H.  Flukett  for  A. 
Brovme,  Warrington. 

Solicitors  for  the  respondent,  Eoufdiffes,  Eawle, 
and  Co.,  for  NichoUonf  White,  and  Nicholson, 
Warrington* 


FridoAf,  Dec.  2, 1887. 

(Before  Pollock,  B.  and  Hawkins,  J.) 

Thb  GuAKDLiirs  or  the  Pooa  of  the  Medwat 
Union  (apps.)  v.  The  Gua&diajcs  of  the  Pooe 
of  the  Bedminsteb  Union  (resps.).  (a) 

Poor  laW'—Settlemeni — Beaidence  partly  as  wife 
and  narthj  as  widow — The  Divided  Parishes 
and  Poor  Law  Amendment  Act  1876  (39  ^  40  Vict. 
e.  61),  M.  34  and  35. 

Although  a  wife  derives  her  setUemeni  from  her 
hushcMd  under  the  d5th  section  of  the  Divided 
Parishes  and  Poor  Law  Amendment  Act  1876 
(39  ^  40  Vict,  c.  61),  her  residence  with  her  hus^ 
hand  in  cmy  parish  may  nevertheless  he  *'  in  such 
mcmner  and  under  such  circumstances  as  would 
in  accordance  with  the  several  statutes  in  that 
hehalf  render  her  irremovable"  within  the 
meanina  of  the  ZUh  section  of  that  Act,  and  if 
the  husocmd  dies  wUhoui  having  hroken  his,  ana 
hy  consequence  his  wife*s  residence,  and  his  widow 
afterwards  hecomes  chargeahle,  her  residence  as 
vnfe  must  he  added  to  her  residence  as 
widow  in  order  to  ascertain  whether  she  has 
qained  a  settlement  in  the  parish  under  the  section 
hy  a  three  years*  residence. 

This  was  a  case  stated  on  the  hearing,  at  the 
Easter  General  Quarter  Sessions  for  the  city  and 
county  of  Bristol,  of  an  appeal  by  the  guardians 
of  the  Medway  Union  against  an  order  of  two 
j.u8tice8  for  the  removal  of  Caroline  Baker,  widow, 
and  her  three  lawful  children,  Frederick,  aged 
five  years,  Pefcy,  aged  three  years,  and  Mabel, 
a^ed  one  year  and  eleven  months,  from  the  Bed- 
minster  Union  to  the  Medway  Union  as  the  place 
of  their  last  legal  settlement. 
The  Court  of  Quarter  Sessions  confirmed  the 

(a)  Beparted  by  Jqsifh.  Smitb,.  Ssq^  B«nlBter«t>Lftw. 
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order  subject  to  the  opinion  of  the  Queen's  Bench 
Division  on  a  case,  which  was,  so  far  as  material, 
as  follows : 

Case. 

On  the  3rd  March  1887  an  order  adjndic&tmg 
the  settlement  of  the  paupers  was  made  upon  the 
guardians  of  the  appellant  union  by  two  justices 
of  the  city  of  Bristo  1,  upon  the  complaint  of  the 
respondent  union. 

On  the  26th  AprU  1887  the  Court  of  Qoarter 
Sessions  of  the  city  of  Bristol  heard  an  appeal 
against  this  order,  and  it  was  admitted  by  the 
appellants  without  putting  the  respondents  to  the 
proof  that  the  pauper  Caroline  Baker  had  resided 
continuously  with  her  husband  William  Baker  in 
the  parish  of  Gillingham,  in  the  Medway  Union, 
for  two  years  and  nine  months  at  the  time  of  h^ 
husband's  death,  and  that  after  his  death  she  con- 
tinued as  widow  to  reside  in  the  said  parish  for  a 
period  of  three  months,  and  thereby  completed  a 
residence  as  wife  and  widow  together  of  more 
than  three  years. 

The  pauper  Caroline  Baker  was  called  as  a 
witness,  and  proved  herself  and  by  other  evidence 
that  she  ana  her  husband  had  lived  together 
and  resided  continuously  in  the  parish  of  Gilling- 
ham, in  the  Medway  Union,  for  more  than  three 
years  prior  to  her  husband's  death.  It  was 
proved  that  the  pauper's  husband  died  on  the 
25th  March  1886.  The  continued  residence  of  the 
pauper  as  widow  for  three  months  in  the  said 
parish  after  the  death  of  her  husband  was 
admitted. 

The  contention  of  the  appellants  was:  That 
the  order  was  bad  on  the  face  of  it  by  reason 
of  its  being  made  (according  to  the  statement 
in  the  grounds  of  removal  under  which  the 
order  of  the  justices  was  made)  under  sect.  34  of 
39  &  40  Yict.  c.  61,  whereas  if  any  settlement  at 
all  was  shown  it  was  a  derivative  settlement 
under  sect.  35  of  the  same  statute,  and  that  under 
the  35th  section  no  such  settlement  could  now  be 
gained ;  that  no  legal  settlement  was  gained  by 
the  pauper  in  the  appellants'  union  under  sect,  oi 
of  tnat  statute,  as  ner  status  of  irremovability 
during  her  husband's  life  was  in  consequence  A 
his  residence  in  Gillingham  for  three  consecutive 
years,  which  ultimately  created  his  settlement 
under  the  statute ;  that  the  wife  could  not,  whilst 
her  husband  was  living,  be  gaining  a  settlement 
in  her  own  right  on  the  same  grounds,  and  at  the 
same  time  as  the  settlement  was  being  created  by 
her  husband. 

The  respondents  admitted  that  if  the  settlement 
were  a  derivative  settlement  from  her  deceased 
husband,  the  case  of  The  (xuardia9ia  of  the  Maid- 
stone  Union  v.  The  Guardians  of  the  Holbom  Uniim 
(17  Q.  B.  Div.  817)  was  against  her  taking  thisde* 
rivative  settlement,  but  contended  that  it  would 
be  a  question  for  the  Court  of  Appeal  whether 
that  case  was  right,  and  they  contended  that  the 
pauper  had  gained  a  settlement  under  sect.  34  of 
the  statute,  and  that  the  pauper's  residence  with 
her  husband  before  his  aeath  could  be  added  to- 
and  would  coalesce  with  her  residence  after  his 
death,  so  as  to  make  up  the  term  of  three  yean 
required  by  sect.  34  tor  the  acouirement  of  a 
settlement;  and  Beg.  v.  Glossop  (12  Q..B.  117;  17 
L.  J.  171,  M.  C.)  and  Beg.  v.  St.  George^s  in  the 
East  (  22  L.  T.  Bep.  N.  S.  440 ;  L.  Bep.  5  Q.  & 
864)  were  cited  in  support  of  this  contenfeioiL 
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Tbe  learned  Recorder  held  that  it  had  been 
admitted  or  proved  with  corroboration  safiScient 
under  the  34th  section  that  the  pauper  Caroline 
Baker  had  resided  for  more  than  three  years  with 
her  husbapd  prior  to  his  death  in  the  parish  of 
Gillingham  in  such  manner  and  under  such 
circumstances  in  each  of  such  years  as  would,  in 
accordance  with  the  several  statutes  in  that 
behalf  render  her  irremovable,  and  that  after  his 
death  such  residence  in  like  manner  and  under 
like  circumstances  was  continued  for  three 
months,  and  that  on  these  faots  the  pauper  had 
gained  a  settlement  under  the  84th  section,  and 
confirmed  the  order  of  the  justices. 

The  question  for  the  opinion  of  the  court  was, 
whether  on  the  above-mentioned  faots  the  pauper 
gained  a  settlement  in  the  appellants'  union. 

If  the  court  should  be  of  opinion  that  the 
pauper  did  gain  a  settlement  as  aforesaid,  then 
the  order  of  sessions  was  to  be  affirmed ;  and  if 
not,  to  be  quashed. 

The  34th  and  35th  sections  of  the  Divided 
Parishes  and  Poor  Law  Amendment  Act  1876 
(39  &  40  Yict.  c.  61)  are  as  follows  : 

Sect.  34.  Where  any  person  shall  lubve  resided  for  the 
term  of  tl^e  years  in  any  j^arish,  in  snoh  manner  and 
under  snch  dronmstanoes  m  eaoh  of  snob  ye&rs  as 
wonld  in  accordance  witii  the  several  statutes  in  that 
behalf  render  him  irremovable,  he  shall  be  deemed  to  be 
settled  therein  nntil  he  shall  aoquire  a  settlement  in 
some  other  parish  by  a  like  residence  or  otherwise; 
provided  that  an  order  of  removal  in  respect  of  a  settle- 
ment aoqmred  nnder  this  section  shall  not  be  made  upon 
the  evidence  of  the  person  to  be  removed,  without  snoh 
corroboration  as  the  justices  or  court  think  sufficient. 

Sect.  35.  No  person  shall  be  deemed  to  have  derived  a 
settlement  from  any  other  person,  whether  by  parentage, 
eetats,  or  otherwise,  except  in  the  case  of  a  wife  from 
her  husband,  and  in  the  case  of  a  child  under  the  apre  of 
sixteen,  which  child  shall  take  the  settlement  of  its 
father  or  of  its  widowed  mother,  as  the  case  may  be,  up 
to  that  age,  and  shall  retain  the  settlement  so  taken  until 
it  shall  acquire  another. 

An  illegitimate  child  shall  retain  the  settlement  of 
its  mother  until  such  child  acquires  another  settlement. 

If  any  child  in  this  section  shall  not  have  acquired  a 
settlement  for  itself,  or  being  a  female  shall  not  have 
derived  a  settlement  from  her  husband,  and  it  cannot  be 
shown  what  settlement  such  child  or  female  derived 
from  the  parent  without  inquiring  into  the  derivative 
settlement  of  such  parent,  such  chUd  or  female  shall  be 
deemed  to  be  settl^  in  the  parish  in  which  he  or  she 
bom. 


Kinglake  (with  him  Douglas  Metcalfe)  for  the 
appellants). — The  order  of  removal  is  bad,  the 
pauper  never  having  gained  a  settlement  in  the 
appellant  union  either  under  the  34th  or  35th 
section  of  the  Act.  A  wife  cannot  gain  a  settle- 
ment in  her  own  right,  but  only  a  derivative 
settlement  from  her  husband.  As  lone:  as  she  is 
married  she  follows  the  husband's  settlement, 
whatever  that  may  be,  and  it  is  only  when  he  dies 
that  she  begins  to  gain  a  settlement  upon  her 
own  account.  In  8t.  OileSf  Beading,  v.  JSversley, 
Blachwaier  (1  Str.  580)  it  was  unanimously 
decided  that,  whatever  doubt  there  might  be 
about  the  children,  the  wife  followed  the  last 
settlement  of  her  hueband,  although  she  herself 
had  apparently  never  resided  there  at  all.  Then, 
in  Tne  Ouaraiana  of  ike  Maidstone  Union  v.  The 
Ouardians  of  the  Molbom  Union  (17  Q.  B.  Div. 
81 7)  it  was  held  that  the  term  "  wife  "  in  39  &  40 
Yict.  c.  61,  8.  35,  does  not  include  a  widow,  and 
that  therefore  a  pauper  widow  who  had  acquired 
no  settlement  since  ner  husband's  death  did  not 
take  the  settlement  of  her  deceased  husband.    It 


cannot  therefore  be  contended  that  the  pauper  in 
this  case  has  a  derivative  settlement  in  an^  way 
under  the  35th  section.  Nor  has  she  gamed  a 
settlement  in  her  own  right  under  the  34th  section, 
since  during  the  lifetime  of  her  husband  she  was 
not  residing  in  the  union  in  such  manner  and 
under  such  circumstances  as  would  in  accordance 
with  the  several  statutes  render  her  irremovable. 
A  wife  is  not  irremovable,  because  she  has  to 
follow  her  husband,  and  in  Beg.  v.  The  Inhabitants 
of  8t  Ebhes  (12  Q.  B.  137)  it  was  held  that  the 
word  "  removable  "  in  snch  a  statute,  viz.,  9  &  10 
Yict.  c.  66,  s.  1,  refers  to  tbe  case  of  a  man  being 
legally  removable,  and  not  to  bis  being  in  fact 
removable  or  not  by  .reason  of  his  presence  in  the 
parish  or  absence  from  it.  Lord  Denman,  G.J. 
there  says : "  I  am  of  opinion  that  the  words  *  when 
he  is  not  removable '  mean  when  he  is  irremovable 
by  law,  and  not  by  the  accidental  circumstance 
of  his  having  left  the  parish.  According  to  this 
construction  of  the  meaning  of  the  word  a  wife 
can  never  reside  under  such  circumstances 
ad  would  render  her  irremovable,  because  she  is 
always  removable  if  her  husband  is,  and  no 
length  of  residence,  however  great,  will  affect  the 
matter.  Again,  in  Beg.  v.  The  Overseers  of  Mem* 
Chester  (45  L.  T.  Rep.  N.  S.  679;  8  Q.  B.  Div.  60), 
a  husband  and  wife  had  resided  in  a  union  for 
more  than  one  year,  and  had  thus  acquired  a 
status  of  irremovability.  The  husband  left  for 
America,  and  died  there,  and  two  months  after 
his  death  the  widow  became  charc^eable,  and  it 
was  held  that  the  break  of  the  husband's 
residence  operated  as  a  break  of  the  wife's  also, 
and  that  she  not  having  re-acguired  a  status  of 
irremovability  by  length  of  residence  was  remov- 
able. [Hawkins,  J. — No  doubt  a  wife  cannot 
acquire  a  status  of  irremovability  unless  the 
husband  does ;  but,  suppose  a  man  and  his  wife 
live  for  twenty-five  years  in  a  parish^  and  are  not 
removable  because  the  man  has  ac(juired  a 
status  of  irremovability  and  has  received  no 
relief,  do  you  say  that  on  the  death  of  the  hasband 
the  widow,  if  sue  becomes  chargeable,  is  remov- 
able P]  Yes,  she  takes  her  maiden  settlement  in 
accordance  with  the  oases  above  oibed.  [Hawkins, 
J. — Why  does  she  not  obtain  a  settlement  for 
herself  by  being  in  this  state  of  irremovability 
for  so  many  years  P]  She  does  not,  because  she 
would  otherwise  be  gaining  two  settlements,  one 
by  residence  and  the  other  derivative  from  her 
husband.  [Pollock,  B. — The  settlement  by 
residence^ would  not  arise  until  the  death  of  the 
husband.]  Such  a  position  is  inconsistent  with 
Beg,  v.  The  Overseers  of  Manchester  {ubi  sup.), 
where  Bowen,  J.  says :  "  But  had  the  woman  so 
'  resided '  within  the  true  meaning  of  the  Act  P 
At  the  date  of  her  becoming  chargeable  she  had 
resided  as  widow  for  two  months  ;•  had  she  then 
resided  previously  as  wife  for  ten  months  P  She 
did  in  tact  reside  for  a  much  longer  period,  but 
did  she  in  law  P  I  am  not  prepared  to  say  with 
confidence  that  she  did." 

B.  Cunningham  Olen  (as  amictis  ctmce)  stated 
that  Stephen  and  Charles,  JJ.  had  on  the 
previous  Thursday  (a)  decided,  in  the  case  of 
The  Highworth  and  Swindon  Union  v.  The  West' 
bury-on'8evem  Union,  that  a  child  under  sixteen 
was,  while  residing  with  its  father,  residing  in 

(a)  On  Kov.  24,  1887;  but  this  deoision  was  revexsed 
on  appeal  on  Feb.  22, 1888  (20  Q.  B.  Biv.  597). 
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such  manner  and  nnder  saoh  oiroumstances  as 
would  render  him  irremovable  within  the 
meaning  of  the  section,  and  gaining  a  settlement 
thereunder. 

A.  R.  Poole  (with  him  /.  G,  WaU), — ^The  pauper's 
residence  as  widow  coalesces  with  her  residence 
as  wife  to  complete  the  term  of  residence  required 
to  make  her  irremovable.  In  Beg.  y.  Gloesop  (12 
Q.  B.  117)  it  was  held  that  where  a  pauper  had 
resided  five  years  continuously  in  a  parish,  first  as 
wife  and  afterwards  as  widow,  the  two  periods  of 
residence  coalesced  so  as  to  render  her  irremov« 
able  under  9  &  10  Vict.  c.  66.  [Pollock,  B. — It 
does  not  appear  in  the  case  of  The  Chuardiana  of 
the  Maidstone  Union  v.  The  Guardians  of  the 
SColbom  Union  {tibi  sup.)  how  long  the  wife  had 
resided  as  a  fact  in  the  Maidstone  Union,  or  that 
she  ever  resided  with  her  husband.]  The  finding 
there  is  that  the  pauper  had  never  acquired  any 
settlement  by  any  act  of  her  own.  That  case, 
however,  turned  entirely  upon  the  construction 
of  the  35th  section,  and  dealt  only  with  the  ques- 
tion  as  to  whether  the  pauper  derived  her 
husband's  last  settlement  from  him.  It  was 
never  suggested  there  that  the  pauper  had  sained 
a  settlement  in  her  own  right.  The  case  of  Reg. 
V.  Glossop  was  approved  and  confirmed  in  Beg. 
v.  The  Inhabitants  of  8t  George's  in  the  East  (22 
L.  T.  Eep.  N.  S.  440 ;  L.  Rep.  6  Q.  B.  364).  There 
a  woman  having  a  settlement  in  parish  L.,  but 
having  resided  f^r  more  than  a  year  in  parish  G., 
married  a  foreign  sailor  having  no  settlement. 
They  resided  together  in  parish  G.  until  he  left 
in  the  usual  course  of  his  occupation  as  a.  sailor, 
intending  to  return,  but  not  naving  made  any 
provision  for  the  wife's  maintenance.  She  con« 
tinned  to  reside  in  parish  G.  and  became  charge- 
able  thereto,  and  it  was  held,  the  husband  not 
having  resided  one  year  in  the  parish,  that  the 
woman  was  irremovable  by  reason  of  her  con- 
tinuous residence  before  and  during  marriage. 
A  married  woman  therefore  can,  during  her 
husband's  lifetime,  reside  in  a  parish  in  such 
a  way  as  to  be  gaining  a  status  of  irremovability. 
The  status  of  irremovability  is  liable  to  be  broken 
by  her  husband  as  long  as  he  lives,  as  it  was  in 
the  case  of  Beg.  v.  The  Overseers  of  Manchester 
(uhi  sup,)f  but  if  that  does  not  happen,  the 
widow  can  avail  herself  of  it  at  his  death. 
Blackburn,  J.,  in  his  judgment  in  Beg.  v.  8t, 
George's  in  the  East,  expressly  relies  upon  Beg.  v. 
Glossop,  and  the  decisions  in  those  two  cases  decide 
the  present  case  in  favour  of  the  respondent 
union. 

Pollock,  B. — It  seems  to  me  that  we  are  now  in 
a  position  to  appreciate  the  actual  point  at  issue 
on  the  facts  stated  in  this  case,  and  in  my  opinion 
the  appeal  must  be  dismissed,  and  the  oraer  of 
the  Court  of  Quarter  Sessions  confirmed.  If  the 
pauper  were  claiming  a  derivative  settlement 
through  her  husband  under  the  36th  section  of 
the  Act  of  1876,  there  is  no  doubt  that  the 
respondents  would  not  have  been  entitled  to 
succeed,  because,  as  was  pointed  out  in  the  case 
of  The  Chiardians  of  the  Maidstone  Union  v.  The 
Chmrdians  of  the  Holbom  Union  (17  Q.  B.  Div. 
817),  that  section  applies  only  to  the  case  of  an 
existing  wife,  that  is^  a  person  who  fills  the 
character  of  wife  at  the  time  when  the  question 
arises  as  to  the  settlement,  and  does  not  apply  to 
a  widow.    The  claim  here,  however,  is  not  under 


the  35th  section  but  under  the  34th  section,  by 
which  it  is  provided  that  "where  any  person  shall 
have  resided  for  the  term  of  three  years  in  any 
parish,  in  such  manner  and  under  sudi  circum- 
stances in  each  of  such  jears  as  would  in  accord- 
ance with  the  statutes  m  that  behalf  render  him 
irremovable,  he  shall  be  deemed  to  be  settled 
therein  until  he  shall  acquire  a  settlement  in  sDme 
other  parish  by  a  like  residence  or  otherwise." 
We  have  to  say,  therefore,  whether  the  pauper  u 
a  person  who  has  resided  in  the  parish  of 
GiUingham  for  the  term  of  three  years  in  such 
manner  and  under  such  circumstances  in  each  of 
such  years  as  would  in  accordance  with  the 
statutes  render  her  irremovable.  ^  Now,  the 
statute  does  not  say  "irremovable  in  her  own 
right,"  but  "  irremovable  in  accordance  with  the 
statutes  in  that  behalf."  Here  the  facts  are,  that 
the  pauper  lived  in  the  parish  for  more  than  three 
years  previous  to  the  death  of  the  husband.  Then 
on  the  25th  March  1886  her  husband  died,  and 
after  his  death  she  continued  to  reside  in  the 
parish  as  widow  for  a  period  of  three  months,  and 
on  these  facts  the  learned  recorder  thought  upon 
the  whole  that  a  settlement  had  been  acquired  in 
the  Medway  Union  upon  the  woman's  own  right 
under  the  statute,  and  not-  merely  derived  from 
the  husband's  settlement.  Now,  I  think  that  we 
must  give  full  effect  to  the  34th  section,  and  treat 
it  not  as  confined  to  certain  classes  of  persons 
only,  but  as  generally  applicable  to  all  persons. 
Was  then  the  pauper  irremovable  in  each  of  the 
three  years  in  accordance  with  the  statutes  in  that 
behalf  P  This  seema  to  have  been  decided  in  the 
case  of  Beg.  v.  Glossop  (12  Q.  B.  117).  It  was 
there  held  that  where  a  pauper  had  resided  five 
years  continuously  in  a  parisn  first  as  a  wife  and 
afterwards  as  widow,  the  two  neriods  of  resi- 
dence coalesced,  so  as  to  render  ner  irremovable 
under  9  &  10  Vict.  c.  66,  s.  1.  The  same  view  was 
taken  in  Beg.  v.  The  Inhabitants  of  St  George's  im 
the  East  (22  L.  T.  Bep.  N.  S.  440;  L.  Bep.  5  Q.  B. 
364)  upon  the  same  grounds.  After  quoting 
Beg.  V.  Glossop,  Blackoum,  J.  says:  "That  is 
applicable  to  the  present  case,  and  shows  that  the 
residence  as  wife  may  be  united  with  the  residence 
before  marriage,  and  as  the  residence  was  con- 
tinous  up  to  the  time  of  receipt  of  relief,  I  cannot 
see  why  she  is  not  within  the  enacting  part  of  the 
statute."  Those  are  the  grounds  on  which  we 
now  decide  this  case,  and  relying  upon  them  I 
think  that  the  woman  had  gained  a  settlement 
by  actual  residence,  and  that  the  appeal  must  be 
dismissed. 

Hawkins,  J. — ^I  also  think  that  this  woman  has 
gained  a  settlement  in  the  api)eUant  union  under 
the  34th  section  of  the  Divided  Parishes  Act 
1876  (39  &  40  Yict.  c.  61).  The  question  is, 
whether,  under  the  circumstances  in  which  she 
lived  at  GiUingham,  she  was  irremovable;  and 
this  depends  upon  9  &  10  Vict,  c  66,  s.  1,  which 
provides  that  no  person  shall  be  removed  from 
any  parish  in  which  such  person  shall  have  resided 
for  five  years,  coupled  with  the  later  statute, 
28  &  29  Yict.  c.  79,  s.  8,  which  reduces  the  period 
to  one  year.  I  think  that  this  woman  certainly 
resided  in  GiUingham  for  three  years  before 
June  1886  under  such  circumstances  and  in 
such  manner  as  to  render  her  irremoTabla 
During  two  years  and  nine  months  she  resided 
with  her  husband.  They  resided  together  in  the 
parish,  and  were  both  irremovable.    Then*  vheo 
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lie  died,  she  continued  in  the  same  residence  for 
three  months,  making  np  three  years,  not  indeed 
under  the  same  circumstances  all  the  time,  but 
tinder  such  circumstances  as  rendered  her  irre« 
movable.  During  the  husband's  lifetime  he  had 
gained  a  settlement,  and  she  had  a  derivative 
settlement  from  him,  but  she  could  not  gain  a 
settlement  for  herself.  After  his  death,  however, 
she  did  gain  a  settlement,  because  at  the  time  the 
order  was  made  she  had  resided  for  three  years 
in  GiUingham  under  such  circumstances  as  ren« 
dered  her  irremovable  from  that  parish.  That 
is  the  conclusion  at  which  I  should  arrive  from 
the  words  of  the  statute ;  but  we  are  not  altogether 
without  authority  upon  the  point.  In  1848  the 
question  arose  in  Meg.  v.  Olo8*op  (12  Q.  B.  117), 
and  in  a  considered  judgment  of  the  Court  of 
Queen's  Bench  Lord  Benman,  G.  J.  said :  "  In  this 
case  the  question  was  raised,  whether  residence 
as  widow  would  coalesce  with  residence  as  wife 
to  complete  the  five  years'  residence  required  for 
irremovability,  and  we  are  of  opinion  that  it 
would.  Such  residence  is  within  the  terms  of  the 
statute ;  it  is  residence ;  and  I  see  no  reason  why 
full  effect  should  not  be  griven  to  the  meaning  of 
that  word."  That  principle  applies  to  this  case, 
and  therefore  I  thiiuc  that  our  judgment  ought  to 
be  in  favour  of  the  respondent  union. 

Appeal  diemiaeed. 

Solicitors  for  the  appellant,  Prcdl  and  Son, 
fiochester. 

Solicitors  for  the  respondents,  Quscotte, 
Wadham,  and  Daw,  for  (yVonoghue  and  Anson, 
Bristol. 


Friday,  Jan.  27, 1888. 

(Before  Cavx  and  Qbakthah,  JJ.) 

Williams  (app.)  v,  Wtnub  (resp.).  (a) 

JfuHeee  of  the  peace — Oouri  of  eummary  juris' 
dieHon — Practice — Bdght  to  trial  by  jury — Nigkt- 
poaching — ^9  Cho.  4,  c.  69 — Summary  Jurisdie- 
Han  Act  1879  (42  ^  48  Viet.  c.  49),  s.  17. 

A  person  charged  with  a  first  offence  under  9  Geo.  4, 
e.  69,  0. 1,  cannot  claim  to  he  tried  by  a  jury  under 
the  17th  section  of  the  Summary  Jurisdiction  Act 
1879  (42  4-  43  Vict.  c.  49). 

This  was  a  case  stated  by  justices  of  the  borough 
of  Denbigh  under  the  statute  42  &  43  Yict.  c.  ASi, 
8.  33,  for  the  purpose  of  obtaining  the  opinion  of 
the  court  on  c^uestions  of  law  which  arose  before 
them,  as  therem  stated. 

The  &cts  set  out  in  the  case  were,  so  far  as 
material,  as  follows : — 

Upon  the  hearing  of  a  certain   information 

S referred  by  the  appellant  aicainst  the  respon- 
ent  under  the  Ist  section  of  the  statute 
9  Geo.  4,  a  69,  charging  the  respondent,  for 
that  hei  on  the  5th  Oct.  1887,  about  the 
boor  of  seven  on  the  night  of  that  dav,  at 
the  parish  of  Henllan,  in  the  borough  of  Denbigh, 
unlawfully  did  enter  and  was  in  a  certain  piece 
of  land  in  the  occupation  of  William  Williams 
there  situate,  with  a  certain  net  for  the  purpose 
then  and  there  by  night  as  aforesaid  of  taking 
and  destroying  game,  contrary  to  the  form  of  the 
statute  in  that  case  made  and  provided. 

It  wap  contended  on  the  part  of  the  appellant 
that  the  respondent  had  not  the  right  to  demand 

<a)  Beported  by  Joieph  Siotb,  Siq^  Bftni>ter-«t«Law. 
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to  be  tried  by  a  jury  in  pursuance  of  the 
17th  section  of  the  Summary  Jurisdiction  Act 
1879  (42  &  43  Vict.  c.  49). 

On  the  part  of  the  respondent  it  was  contended 
that  he  had  the  right  to  demand  to  be  tried  by  a 
jury  in  pursuance  of  the  section  referred  to. 

The  respondent  being  liable  (that  being  his 
first  offence)  to  imprisonment  not  exceeding  three 
calendar  months,  and  also  to  be  called  upon  to  be 
bound  himself  in  lOL  and  two  sureties  in  52.  or 
one  surety  in  102.,  for  not  so  offending  again  for 
a  year,  and,  in  def&ult  of  finding  such  sureties,  to 
further  imprisonment  for  six  calendar  months, 
the  justices  were  of  opinion  that  he  had  the  right 
to  demand  to  be  tried  by  a  jury  in  pursuance  of 
the  17th  section  of  the  Summary  Jurisdiction 
Act  1879,  and  gave  a  determination  against  the 
appellant's  contention. 

The  question  of  law  u|K)n  which  the  case  was 
stated  for  the  opinion  of  the  court  was,  whether 
the  respondent  had  the  right  to  demand  to  be 
tried  by  a  jury  in  pursuance  of  the  17th  section 
of  the  Summary  Jurisdiction  Act  1879. 

The  Summary  Jurisdiction  Act  1879  (42  &  43 

Vict.  c.  4ff)  provides  as  follows : 

Seot.  17.  A  person  when  charged  before  a  oonrt  of 
Bnmmary  jnriBdiotion  with  an  ofFenoe,  in  respect  of 
the  commiasion  <A  which  an  ofFender  ia  liable  on  mim- 
mary  conviction  to  be  impriaoned  for  a  term  ezceeding 
three  montiis,  and  whion  ia  not  an  aaaanlt,  maj,  on 
appMiring  before  the  oonrt,  and  before  the  charge  ia 
gone  into,  bnt  not  afterwarda,  claim  to  be  tried  b^  a 
Jnxy,  and  therenpon  the  conrt  of  anmmary  jnriadiction 
ahiji  deal  with  the  case  in  all  reapeota  aa  if  the  aconaed 
were  charged  with  an  indictable  offence  and  not  with  an 
offence  pnniahable  on  anmmary  conviction^  and  the 
offence  ahall  aa  reapecta  the  peraon  ao  charged  be 
deemed  to  be  an  indictable  offence. 

And  th&  statute  9  Geo.  4,  c.  69,  provides  that : 

Sect.  1.  If  any  peraon  ahall,  after  the  paaaing  of  thia 
Act,  by  night  nmawfnlly  take  or  deatrc^  any  game  or 
rabbita  in  any  land,  -whether  open  or  inoloaed,  or  ahall 
by  night  n^wfnlly  enter  or  be  in  any  land,  whether 
open  or  incloaed,  with  any  gnn,  net,  engine,  or  other 
inatmment  for  the   porpoae  of  taking  or  aeatroying 

K>me,  anch  offender  ahall,  npon  conviction  thereof 
fore  two  jnatioea  of  the  peace,  be  committed  for  the 
firat  offence  to  the  common  gaol  or  honae  of  correction 
for  any  period  not  exceeding  three  calendar  montha, 
there  to  oe  kept  to  hard  labonr,  and  at  the  expiration  of 
anch  period  wall  find  anretiea  b^  recognisance,  himaelf 
in  ten  pounda,  and  two  anretiea  in  five  ponnda  each,  or 
one  anrety  in  ten  ponnda,  for  hia  not  ao  offending  agieun 
for  the  apace  of  one  year  next  following ;  and  in  caae  of 
not  finding  anch  anretiea,  ahall  be  fnrtiier  impriaoned 
and  kept  to  hard  labonr  for  the  apace  of  aix  calendar 
montha,  nnleaa  anch  anretiea  are  aooner  f onnd. 

Malcolm  Douglas  for  the  appellant. — On  the 
true  construction  of  the  17th  section  of  the 
Summary  Jurisdiction  Act  1879  (42  &  43  Vict, 
c.  49)  the  respondent  had  not  the  right  to  claim 
to  be  tried  by  a  jury.  It  was  so  decided  by 
Bowen,  J.  at  the  Devonshire  Winter  Assizes  1882, 
in  the  case  of  Beg.  v.  Lake  (46  J.  P.  88).  There 
the  prisoner,  being  charged  with  an  offence  under 
9  G^.  4,  c.  69,  claimed  the  option  of  being  tried 
before  a  jury,  and  was  in  consequence  sent  to  the 
assizes,  and  the  same  point  which  has  in  this 
case  been  reserved  for  the  opinion  of  the  court 
being  taken  on  behalf  of  the  prisoner  dbt  the  con- 
clusion of  the  opening  speech  of  the  counsel  for 
the  prosecution,  Bowen,  J.  held  that,  as  the 
imprisonment,  in  the  first  instance,  irrespective 
of  imprisonment  for  default  of  sureties  was  for 
three  months  only,  it  was  not  within  the  section, 
and  the  case  ought  therefore  to  have  been  dealt 
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with  summarily.  It  is  also  stated  in  the  leoort 
that  Bowen,  X  consulted  with  the  Lord  Cnief 
Justice  (Lord  Coleridge,  G.J.)  upon  the  point,  and 
that  the  learned  Lord  Chief  Justice  took  the  same 
view,  and  that  under  these  circumstances  the 
jury,  acting  under  his  Lordship's  direction, 
returned  a  yerdiot  of  not  guilty,  and  the  accused 
was  disclvhrged.  The  only  authority  to  the 
contrary  is  one  of  which  we  have  no  certain 
account.  In  Jan.  1882,  and  therefore  some 
time  previous  to  the  decision  of  Bowen,  J., 
the  same  point  was  raised  in  a  case  of  Beg. 
V.  Webh,  at  the  Essex  Quarter  Sessions  (72 
L.  T.  184;  46  J.  P.  27),  and  in  that  case  the  court 
were  informed  that  precisely  the  same  contention 
had  been  raised  in  a  case,  the  name  of  which  is 
not  given,  before  Denman,  J.  at  the  last  assizes 
at  Chelmsford,  and  that  that  learned  judge  had 
held  that  "the  justices  had  exercised  a  wise 
discretion  "  in  sending  the  case  for  trial  instead 
of  dealing  with  it  summarily,  and  that  the 
obligation  to  find  sureties  in  9  Geo.  4,  c.  69, 
formed  part  of  the  punishment,  and  on  that 
ground  refused  to  withdraw  the  case  fzom  the 
lury.  It  is  submitted,  on  the  authority  of 
Lord  Coleridge,  C.J.  and  Bowen,  J.,  that  the 
former  construction  is  correct.  He  also  re- 
ferred to  Stone's  Justices'  Manual,  24th  edit., 
p.  322,  note  (cI). 

E,  H.  Lloyd  for  the  respondent.*— The  justices 
were  right  in  acceding  to  the  respondent's  claim 
to  be  tried  by  a  jury.  It  is  clear  that  a  person 
charged  with  a  first  offence  under  9  Qeo,  4,  c.  69, 
is  within  the  meaning  of  the  17th  section  of  the 
Summary  Jurisdiction  Act  1879,  "  liable  on  sum- 
mary conviction  to  be  iinprisoned  for  a  term 
exceeding  three  months."  The  obligation  to  find 
sureties  is  pArt  of  the  punishment,  and  in  default 
of  doing  so,  he  is  to  oe  kept  imprisoned  for  a 
further  period  of  six  calendar  months.  As  there* 
fore  he  is  liable  to  be  imnrisoned  for  nine  months, 
he  has  a  ri^ht  under  tne  section  to  claim  to  be 
tried  by  a  ]ury.  The  cases  cited  merely  show 
that  the  judges  have  been  divided  in  opinion 
upon  the  point,  but  it  is  submitted  that  on  the 
true  construction  of  the  section  the  respondent 
is  entitled  to  succeed. 

Malcolm  Douglas  was  not  called  upon  to  reply. 

^  Cave,  J.— I  am  of  opinion  that  the  appellant  is 
right  in  his  contention,  and  that  our  judgment 
must  be  in  his  favour.  The  words  of  the  17th 
section  of  the  Summary  Jurisdiction  Act  1879 
(42  &  43  Yict.  c.  49)  are  not  well  chosen.  The 
section  provides  that  a  person,  when  charged 
before  a  court  of  summary  jurisdiction  with  an 
offence  in  respect  of  the  commission  of  which  an 
offender  is  liable  on  summarv  conviction  to  be 
imprisoned  for  a  term  exceeding  three  months, 
and  which  is  not  an  assault,  may  claim  to  be 
tried  bv  a  jury.  It  is  clear  that  on  these  words  it 
can  well  be  contended,  on  the  one  hand,  that  a 

rirson  charged  with  night  poaching  under 
Geow  4  c.  69,  s.  1,  for  the  m*6t  time,  who  is  liable 
to  three  months'  imprisonment  and  to  be  called 
upon  at  the  end  of  tnat  time  to  find  sureties  for 
his  not  so  offending  again  for  a  year,  is  liable  to 
be  kept  in  prison  for  nine  months  "  in  respect  of 
the  commission  of  the  offence."  On  the  other 
.hand,  it  can  as  well  be  said  that  he  is  only  liablp 
"  in  respect  of  the  commission  "  of  the  offence  to 
[be  imprisoned  for  a  period  not  exceeding  threp .' 


months,  and  that,  although  he  is  liable  to  a 
further  period  of  six  months  in  default  of  finding 
sureties  for  not  offending  again,  the  additional 
period  of  six  months  is  not  in  respect  of  the  oqdh 
miseion  of  the  offence,  but  in  respect  of  the 
dei&vlt  in  finding  sureties.  But  surely  the  law 
must  be  the  same  for  all  persons  chaiiged  under 
the  Act.  Let  us  suppose  then  that  two  men  an 
charged  under  this  statute,  9  Geo.  4,  c.  69,  widi 
night  poaching  for  the  first  timei*  and  comictod 
bjSl  sentenced  each  to  a  month's  imprisonment, 
and  in  addition  ordered  to  find  sureties  at  the 
expiration  of  that  period,  and  in  case  of  failing  to 
do  so  to  be  further  imprisoned  for  six  months. 
Then  let  us  further  suppose  that  one  of  these  two 
men  was  able  to  find  sureties  at  the  exmnJaxm 
of  his  month's  imprisonment,  and  that  the  other 
was  unable  to  do  so,  the  result  would  be  that  the 
man  who  was  able  to  find  sureties  would  be 
allowed  to  go  free,  while  the  man  who  was  so 
unfortunate  as  to  be  unable  to  find  surelieB 
would  be  kept  in  prison.  But  the  man  iinim 
allowed  to  go  free  would  have  committed  just 
as  great  an  offence  as  the  other,  and  he  would  on 
going  out  have  undei^one  all  the  imurisanment 
to  which  he  was  liabfo  in  respect  of  the  com- 
mission of  the  offenoe,  and  would  not  in  any 
case  have  been  imprisoned  for  more  than  three 
months.  It  cannot,  however,  be  supposed  that 
there  would  be  anv  difference  between  these 
two  men  as  to  the  right  to  claim  to  be 
tried  by  a  lury  under  the  Summary  Jorisdio- 
tion  Act  1879.  I  think,  therefore,  that  the 
amount  of  imprisonment  which  can  be  inflicted 
directly  for  the  offence  is  the  test  to  be  applied  in 
considering  whether  accused  persons  come  within 
the  provisions  of  the  17th  section  of  this  Act.  I 
am  confirmed  in  this  opinion  by  the  deciaaon  at 
which  Lord  Coleridge,  C.J.  ana  Bowen,  J.  both 
arrived  in  the  case  of  Beg,  v.  LaJee  (46  J.  P.  88). 
It  is  true  that  it  was  stated  in  a  caseof  R.  v.  WM 
(72  L.  T.  184;  46  J.  P.  27)  that  Denman.  J.  had 
in  a  case  at  the  Chelmsford  assises  at  the  end  of 
1881,  of  which  no  record  appears  to  rfanain, 
entertained  a  contrary  opinion.  But  Denman,  J. 
there  seems  to  have  said  that  in  his  opinion  the 
justices  had  exercised  a  wise  discretion,  and  one 
can  well  understand  that  the  learned  judge 
might  well  consider  that  it  was  far  better  that 
the  case  should  be  tried  and  reconsidered,  if  it 
should  become  necessary  so  to  do,  by  the  Oooii 
of  Crown  Cases  Beserved,  than  that  the  prtsoner 
should  be  discharged  without  the  case  being  tried 
at  all.  But  in  any  case  the  decision  of  Boweu,  J., 
after  consulting  with  Lord  Coleridge,  C.J.  in  JS.  t. 
Lake{46J.  P.  88),  was  later  in  date  than  that  of 
Denman,  J.,  and  tiiere  those  two  learned  judges 
came  to  a  distinct  and  clear  conclusion  that  it 
was  not  the  meaning  of  9  Gea  4,  o.  69,  a.  1,  that  a 
person  charged  with  a  first  offence  under  that 
section  should  be  liable  to  nine  months'  imprison- 
ment, and  that,  as  the  imprisonment  in  the  first 
instance,  irrespective  of  imprisonment  for  deEmlt 
of  sureties,  was  for  three  iQonths  only,  a  person 
charged  thereunder  did  not  come  within  the  ITtii 
section  of  the  Summary  Jurisdiction  Act  1879, 
and  ought  therefore  to  be  dealt  with  summarilf . 
With  that  conclusion  I  entirely  agree,  and  I  there- 
fore think  that  this  appeal  on^ht  ta  be  allowed, 
and  the  case  remitted  to  the  justices  witii  the 
opinion  of  the  court  that  they  should  have  adtjvdi* 
cated  upon  the  information. 
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Q.B.  Div.] 


McGlsah  (app.)  V.  FBrrcHABD  (reap.). 


rQ3.  Drv. 


Gbaitthajc,  J.— I  am  of  tlie  same  opinion.  The 
17th  section  of  the  Summary  JnriBdiction  A(A 
1879  ia  capable  of  two  construotions  with  respect 
to  a  man  charged  with  a  first  offence  under  the 
statute  9  Geo.  4»  o.  69,  and  liable  thereunder,  if 
convicted,  to  an  additional  term  of  six  months' 
imprisonment  at  tiie  end  of  his  original  term  in 
de&ult  of  finding  sureties.  I  am  of  opinion, 
howeyer,  that  the  operation  of  the  section  is 
limited  to  cases  in  which  the  sentence  is  in  the 
first  instance  limited  to  three  months'  imprison- 
ment, that  being  all  the  imprisonment  to  which  a 
person  is,  in  my  opinion,  liable  in  respect  of  the 
commission  of  the  offence.  I  therefore  agree 
that  the  appeal  ought  to  be  allowed,  and  the  case 
remitted  to  the  justices. 

Solicitors  for  the  appellants,  MinshaUi,  Parry' 
Jbnes^  Woomam^  and  Smith,  for  Ahin  Lloyd,  St. 
Asaph. 

Solicitors  for  the  respondent,  NUol,  San,  and 
Jimes. 


Tuesday,  Nov,  29, 1887. 

(Before  Lord  Colebu>gs,  C.J.,  Pollock,  B.,  and 

Hawkins,  J.) 

HcClbah  (app.)  V.  Pbitghabd  (resp.).(a) 

^rliament — BegistrcUion — Borough  vot^-^Service 
franchiae — Municipdl  vote — ]£^e§entaiion   of 
the  People  Act  1884  (48  Vict.  o.  8),  «.  3— JfimiotpoZ 
CorporaHons  Act  1882  (45  <|'46  Vict.  c.  50),  a.  9. 

The  appellant  was  the  occupier  of  certain  premiaee 
in  tne  borough  of  Brighton,  within  the  meaning 
of  sect.  3  of  the  Bepresentaiion  of  the  People  Act 
1884,  by  virtue  of  his  service  or  employment  as 
manager  of  a  coffee-house. 

Held,  that  this  occupation  of  the  premises  did  not 
entUle  the  appeUant  to  be  placed  on  the  burgesS' 
roU  of  the  borough.  Occupation  of  a  house 
within  the  meaning  of  sect.  3  of  the  Be^esentation 
of  the  People  Act  1884  is  not  a  qucdification  for 
the  fnumctpal  franchise. 

Case  stated  by  the  reyiaing  barrister  for  the 
boniagh  of  Brighton: — 

L  The  name  of  the  appellant  appeared  on 
Division  1  of  the  occupiers'  list  for  the  parish  of 
Brighthelmstone,  as  a  parliamentary  voter  for 
the  parliamentary  borough  of  Brighton,  and  as  a 
bui^geas  for  the  munici^  borough  of  Brighton, 
and  he  was  objected  to  in  respect  of  his  parlia- 
mentary and  municipal  vote. 

2.  Theeotry  on  Division  lis:  ''McLean,Matthew, 
14^  Islingword-street,  Brighton,  house,  ^  Carlton- 
hill,  successive,  14,  Islingword-street;"  and  the 
entry  in  the  rate-book  is :  "  Owner,  Mr.  Beason, 
occupier,  Matthew  McLean,  premises,  house, 
and  club-room,  with  one  rating  for  the  whole 


3.  Mr.  Beason  is  the  owner  of  the  premises,  22, 
Carlton-hiLl,  and  the  tenants  are  an  association 
or  committee  of  gentlemen,  who  bftve  taken  the 
pEemises  for  the  purpose  of  a  coffee-house.  The 
premises  consist  of  a  single  house^  with  entrance 
in  front  and  at  the  rear. 

4.  The  appellant  was  placed  in  the  premises 
22^  Carlton-nill,  by  the  committee,  as  manager, 
and  he  with  the  assistance  of  his  wife  and 
danghter  was  in  charge  of  the  premises,  served 
the  customers,   took  payment  for  the  articles 

W  B«potlad  Iff  H.  D.BOBSBT,  Biq.,  B«Rl0ter«M[AW. 


I  supplied,  and  aooounted  weekly  with  the  com* 
^  mittee  for  the  receipts.  For  these  services  he 
received  food,  coal,  lighting,  and  4s.  a  week.  He 
also  inhabited  with  his  family  a  portion  of  the 
premises.  He  paid  no  rent,  but  the  furniture  in 
the  part  inhabited  bv  him  was  his  own. 

5.  The  rent  and  the  rates  for  the  whole  of  the 
premises,  22|  Carlton-hill,  were  paid  by  the  com- 
mittee. 

6.  There  was  no  separate  rating  for  the  part  of 
the  premises,  22,  Carlton-hill,  imiabited  oy  the 
appellant  and  his  famil^r,  but  the  "vi^ole  of  the 
premises  were  rated  in  his  name,  and  the  receipts 
for  the  rates  were  made  out  in  his  name. 

7.  It  was  admitted  by  the  appellant  and  the 
respondent,  Thomas  Pritchard,  respectively,  that 
the  appellant  had  inhabited  the  premises,  22, 
Carlton-hill,  by  virtue  of  his  service  or  employ- 
ment as  transfer  of  the  said  coffee-house,  and 
that  the  appellant  was  entitled  to  be  placed  on 
Division  2  of  the  occupiers'  list  under  sect.  3  of 
the  Representation  of  the  People  Act  1884. 

8.  It  was  contended  on  behalf  of  the  appellant 
that  he  was  also  entitled,  under  the  circumstances 
above  stated,  to  be  enrolled  as  a  burgess  of  the 
said  borough  of  Brighton. 

9.  I  held  that  the  appellant  was  not  entitled 
to  be  enrolled  as  a  bur^ss  of  the  said  borough  of 
Brighton,  and  I  accordmgly  erased  his  name  from 
Division  1  of  the  said  occupiers'  list. 

10.  I  held  that  the  appellant  has  established 
his  right  under  sect.  3  of  the  Representation  of 
the  People  Act  1884  to  be  placed  on  Division  2  of 
the  said  occupiers'  list,  and  I  accordingly  inserted 
his  name  in  Division  2  of  the  occupiers  list. 

11.  If  the  court  should  be  of  opinion  that  I 
was  wrong  in  removing  the  appellant's  name  from 
Division  1  of  the  said  occupiers'  list,  his  .name 
will  be  restored  to  Division  1  and  removed  from 
Division  2. 

By  the  Bepresentation  of  the  People  Act  1884 
(48  Vict.  c.  3),  s.  3 : 

Where  a  man  himself  inhabits  any  dwellinff-honse  by 
virtae  of  any  office,  servioe,  or  employment,  and  the 
dwelUii£r*hoiiae  is  not  Inhabited  by  any  other  person 
under  whom  snoh  man  Berres  in  saoh  office,  service,  or 
employment,  he  shall  be  deemed  for  the  pnrposes  of  this 
Act,  and  of  the  Bepresentation  of  the  People  Acts  to 
be  an  inhabitant  ooonpier  of  such  dwelling-hoose  as  a 
tenant. 

By  the  Municipal  Corporations  Act  1882  (45  &46 
Yic.  c  50),  s.  9,  sub-sect.  2 : 

A  person  shall  not  be  entitled  to  be  enrolled  as  a 
bnrgess  unless  he  is  qnalifled  aa  follows : 

(a)  Is  of  f  nil  a«e ;  and 

(b)  Is  on  the  fifteenth  of  July  in  any  year,  and  has 
been  during  the  whole  of  the  then  last  preceding  twelve 
months,  in  occupation,  joint  and  several,  of  any  honse, 
warehouse,  countinff-house,  shop  or  other  bimding  (in 
this  Act  referred  to  as  qualifying  property)  iVw 
borough;  and  *?V 

(c)  Has  during  the  wh<^e  of  those  twelve  t^B^ths 
resided  in  the  boronghy  or  within  seven  miles  theteof ; 
and 

(d)  Has  been  rated  in  respect  of  th'e '  qualifying 
property  to  idl  poor  rates  made  during  thdse  twelve 
months  for  the  pariah  wherein  the  propertSr  is  situate ; 
and 

E(e)  Has  on  or  before  the  twentieth  of  the  same  July 
ud  all  such  rates,  including  borough  rates  (if  anj),  as 
ave  become  payable  by  him  in  resp^  of  the  oualifying 
property  up  to  the  then  last  preceding  fifth  of  January. 

Clough  for  the  appellant. — ^The  case  finds  that 
the  appellant  is  an  inhabitant  occupier,  and 
entitled  as  such  to  the  parliamentary  service 
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Q.B.  DiY.] 


Childs  (app.)  V,  Cox  (rasp.)- 


[Q3.  DiT. 


franchise.  He  ocoapiee  the  premises  in  the 
popnlar  sense  of  the  term,  and  he  is  rated  in 
respect  of  them.  The  essential  qualifications  for 
the  municipal  franchise  are  occupation  and  rate- 
ability,  ana  the  case  finds  that  the  appellant 
possesses  both.  The  appellant  is  therefore  entitled 
to  be  placed  on  the  burgess-roU. 

*  Newaon,  for  the  repondenti  was  not  called  upon. 

Lord  CoLEEiDGE,  O.J. — ^The  revising  barrister 
has  decided  correctly,  and  has  placed  the  appel- 
lant in  the  only  division  of  the  list  for  which  he 
has  a  legal  oualiucation.  The  appellant  has  no  claim 
to  be  enrolled  as  a  burgess  of  Brighton.  Before 
the  Bepresentation  of  the  People  Act  1884  the 
class  to  which  he  belongs  possessed  neither  the 
parliamentary  nor  the  municipal  franchise,  and 
by  that  Act  Parliament  gave  them  the  former 
and  the  former  only.  The  word  "occupier"  is 
relied  on ;  bat  "  occupation  "  is  a  technical  term, 
and  means  legal,  not  mere  physical,  occupation, 
and  the  appellant  is  still  as  little  an  occupier  for 
the  purposes  of  the  municipal  franchise  as  he 
was  oefore  the  passing  of  the  Bepresentation  of 
t^e  People  Act  1884. 

Pollock,  B.  and  Hawkihs,  J.  concurred. 

Appeal  dismuaed. 

Solicitors  for  the  appellant,  B.  BaUard  and  Co, 
Solicitors  for  the  respondent,  the  Town  Clerk 

of  Brighton,  BotallsjidBoxall,  tor  Freeman,  QeU, 

and  Go.,  Brighton. 


Tuesday,  Nov.  29, 1887. 

(Before  Lord  Colebidgx,  C.T.,  Pollock,  B.,  and 

Hawkins,  J.) 

'    CniLDs  (app.)  tK  Ck)X  (resp.).  (a) 

Parliament — Begietration — Borough  vote — Notice 
of  objection  —  Service  of  notice  — "  Ordinary 
course  of  post  "—6  Vict,  c.  18,  ss,  17, 100. 

The  appellant  objected  to  the  names  of  certain 
persons  being  retained  on  the  occupiers*  list  of 
voters,  and  notices  of  objection  under  8  Vict, 
c.  18,  8. 17,  were  addressed  to  the  barracks  where 
the  voters  objected  to  resided.  The  notices  were 
posted  in  time  to  be  delivered  by  postmen  in  the 
ordinary  course  of  post  at  viaciBs  within  the 
borough  elsewhere  than  at  the  barrad^.  The 
postmen  did  not  deUver  any  letters  at  the 
oarracks,  Imt  aU  letters  addressed  to  the  barracks 
were  taken  from  the  post-office  by  an  orderly. 
On  the  evening  of  the  20^%  Aug.  the  letters  were 
taken  from  the  post-office  by  an  orderly ;  some 
were  dUstributed  at  the  barracks  on  the  2Qth  Aug. 
and  some  on  the  21st. 

Held,  that  there  was  no  "  ordinary  course  of  post " 
to  the  barracks  within  the  meaning  of  8  Vict, 
e.  18,  s.  100 ;  and  therefore  there  was  no  evidence 
that  the  notices  had  been  served  on  the  persons 
objected  to  on  the  20th  Aug, 

Case  stated  by  the  revising  barrister  for  the 
borough  of  Woolwich. 

1.  At  the  court  held  for  the  revision  of  voters 
for  the  borough  of  Woolwich,  William  Henry 
Childs  objected  to  the  names  of  Bobert  Bendy 
and  Frederick  Francis  Johnson,  and  to  the  names 
of  the  other  persons  whose  names  and  addresses 
are  set  out  in  the  schedule  hereto,  being  retained 

(a)  Beported  by  H.  D.  Bovbit,  Eiq.,  Bftrriitor-at-Law. 


on  the  general  occupiers'  list  of  voters  for  the 
pirish  ox  Woolwich,  m  the  said  borough. 

2.  The  names  and  places  of  abode  of  the  said 
Bobert  Bendy  and  Frederick  Francis  Johnsop, 
hereinafter  called  the  said  voters,  appeared  in 
the  said  list  as  follows : 

Bobert  Bendy.  48,  Staff-Sezgeaats'  Quarters,  Boyil 
Artillery  Barraoks. 

Frederiok  Franois  Johnson,  C,  Field  Offioers'  Qnartm, 
CommisBariat  and  Transport  Corps  Barraoks. 

3.  The  following  facts  with  reference  to  the 
giving  notice  of  objection  to  the  said  voters  were 
proved  before  me : 

4.  On  the  evening  of  the  20th  Aug.  1887,  at 
about  three  minutes  to  six  o'clock,  a  notice  of 
objection,  addressed  to  each  of  the  said  voters  at 
his  place  of  abode  as  above  mentioned,  was  de- 
livered at  the  post-office  at  Woolwich,  pursuant 
to  the  regulations  for  the  purpose  prescribed  by 
the  post-office.  The  stamped  duplicates  were  by 
arrangement  with  the  objector  called  for,  and 
delivered  to  him  at  the  post-office  at  about  7.90 
p.m.  Such  stamped  duplicates  were  produced  in 
Bvidence  before  me  to  prove  that  in  each  case  the 
necessary  notice  of  objection  was  given. 

5.  The  said  Bobert  Bendy  is  a  non-commissioned 
officer  inhabiting  the  Boyal  Artillery  Barracks, 
Woolwich,  and  the  said  Frederick  Francis  Johnson 
is  an  officer  inhabiting  the  Commissariat  and 
Transport  Corps  Barracks. 

6.  Letters  posted  at  the  time  of  day  at  which 
the  said  notices  were  posted  would,  in  the  ordinarv 
course  of  post,  be  dehvered  to  places  in  Woolwich 
other  than  the  barracks  on  the  evening  of  the 
same  day,  by  a  deliverer  commencing  not  earlier 
than  a  quarter  to  nine  m  the  evening. 

7.  There  is  no  postal  delivery  or  source  of  post 
into  the  barracks  respectively  inhabited  by  the 
said  voters.  An  orderly  is  sent  down  from  the 
said  barraoks  to  call  at  the  post-office  for  letters 
addressed  to  persons  in  the  barracks,  and  these 
letters  are  delivered  to  such  orderly,  pursuant  to 
military  regulations,  and  directions  given  to  the 
postmaster  for  carrying  out  the  same.  If  on  any 
day  or  at  anv  time  the  orderly  did  not  come  the 
lett-ers  would  wait  at  the  post-office  till  called  for. 
Telegrams  addressed  to  persons  in  the  barracks 
are  delivered  there  by  post-office  carriers. 

8.  On  the  said  evemng  of  the  20th  Aug.  1887, 
an  orderly  from  the  Boyal  Artillery  Barracks 
called  at  the  post-office  and  received  across  the 
counter  the  letters  for  the  said  barracks.  The 
orderly,  when  he  returned  to  the  barracks,  dis- 
tributed the  letters  for  the  officers  the  same 
evening,  but  he  did  not  distribute  the  letters  for 
the  non-commissioned  officers  and  men  until  the 
following  morning  (Aug.  21,  1887).  An  orderly 
from  the  Commissariat  and  Transport  Corps 
Barracks  also  called  at  the  post-office  the  same 
evening, .  and  received  across  the  counter  the 
letters  for  such  barracks.  At  the  Commissariat 
and  Transport  Corps  Barracks  letters  for  the 
officers  were  distributed  the  same  evening,  but 
there  was  no  precise  evidence  as  to  wh»i  the 
letters  were  distributed  to  the  non-oommiBsioned 
officers  and  men. 

9.  I  held  that  in  each  case  there  was  no  evi- 
dence that  the  objector  had  given  the  notice  of 
objection  required  by  law  to  be  given  by  him,  ss 
it  did  not  appear  that  there  was  any  ordinaiy 

I  course  of  post  by  which  the  notices  would  hat^ 
I  been  delivered  by  post  to  the.  persons  oljected.ta 
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on  tbe  20th  An^.  1887.    J  therefore  retained  the 
names  of  the  said  voters  on  the  said  lists. 

10.  If  I  was  wrong  in  this  holding  that  notice 
of  objection  had  in  each  case  not  been  eiven  as 
required  by  law,  the  names  of  the  said  voters 
onght  to  be  erased  from  the  said  list. 

By  6  Vict.  c.  18,  s.  17,  it  is  enacted  : 

Thai  erezy  penon  whose  name  shall  have  been 
inserted  in  any  Met  of  voters  for  any  city  or  borongh 
may  object  to  any  other  person  as  not  having  been 
enmtled  on  the  last  day  of  Jnly  next  preceding  to  hare 
his  name  inserted  in  any  list  or  roters  for  the  same  city 
or  borongh,  and  every  person  so  objecting  shall,  on  or 
before  the  25th  day  of  Angnst  in  that  year,  give  or 
oanse  to  be  given  a  notice,  according  to  the  form 
numbered  (10)  in  the  said  schedule  <B),  or  to  the  UJec 
«ffect,  to  the  overseers  who  shall  have  made  out  tiie  list 
in  which  the  name  of  the  person  so  objected  to  shall 
liave  been  inserted ;  or  if  the  person  objected  to  shall 
have  been  inserted  in  the  list  c^  freemen  of  any  city  or 
boflongh,  except  the  city  of  London,  then  to  tne  town 
derk  of  such  city  or  borough,  and  every  person  so 
objecting  shall  also  gire.  or  cause  to  be  left  at  the  place 
of  abode  of  the  person  objected  to,  as  stated  in  the  said 
list,  a  notice  according  to  the  form  numbered  (11)  in  the 
said  schedule  (B) ;  and  erery  notice  of  objection  shall 
be  signed  by  the  person  objecting. 

By  sect.  100  it  is  enacted : 

That  it  shall  be  suf&oient  ia  erery  case  of  notice  to 
any  person  objected  to  in  any  Ust  of  county,  city,  or 
borongh  voters,  and  in  the  livery  list  of  the  dty  of 
London,  and  also  in  the  case  of  county  voters  to  the 
ooeupyinjg  tenant  whose  name  and  place  of  abode 
appears  in  such  res^ctire  list  as  aforesaid,  if  the  notice 
so  required  to  be  given  as  aforesaid  shall  be  by  the  post, 
free  of.  postage,  or  the  sum  chargeable  as  postage  for  the 
same  being  first  paid,  directed  to  the  person  to  whom 
the  same  shall  be  sent,  at  his  place  of  abode  as  described 
in  the  said^  list  of  voters ;  and  whenever  any  person 
shall  be  desirous  of  sendinp^  any  such  notice  of  objection 
by  the  poet,  he  shall  dehver  the  same,  duly  directed, 
open  and  in  duplicate,  to  the  postmaster  of  any  post- 
office  where  money  orders  are  received  or  paid,  witldn 
such  hours  as  shall  have  been  previously  given  notice  of 
at  such  post-oifice,  and  under  such  regulations  with 
respect  to  the  registration  of  such  letters,  and  the  fee 
to  be  paid  for  such  registration  (which  fee  shidl  in  no 
case  exceed  twopence  over  and  above  the  ordinary  rate 
of  postage),  as  shall  from  time  to  time  be  made  by  tiie 
Postmaster-General  in  that  behalf :  and  in  all  cases  in 
which  such  fee  shall  have  been  auly  paid,  the  post- 
master shall  compare  the  said  notice  and  the  duplicate, 
and,  on  being  satisfied  that  they  are  alike  in  their 
address  and  in  their  contents,  shall  forward  one  of  them 
to  its  address  by  the  post,  and  shall  return  the  other  to 
the  par^  bringing  toe  same,  duly  stamped  with  the 
stamp  of  the  said  post-office ;  ana  the  production  by 
the  party  who  posted  su(di  notice  of  such  stamped 
duphcate  shall  be  evidence  of  the  notice  having  been 

Siven  to  the  person  at  the  place  mentioned  in  such 
nplieate  on  the  day  on  which  such  notice  would  in  the 
ordinary  course  of  post  have  been  delivered  to  such 
place :  Provided  also,  that  if  no  place  of  abode  of  the 
person  objected  to  shall  be  desoriMd  in  the  said  list,  or 
if  such  place  of  abode  shall  be  situate  out  of  the  United 
Kingdom,  then  it  shall  be  sufficient  if  notice  shall  be 
given  to  the  said  overseers,  and  to  such  occupying  tenant 
aa  aforesaid  (if  any)  in  the  case  of  a  coun^  voter,  or, 
in  the  case  of  a  city  or  borough  voter,  to  the  overseers  or 
to  the  town  derk,  or  in  the  case  of  a  liveryman  of  the  dty 
of  London,  to  the  secondaries  and  clerk  of  the  particular 
oompany  to  which  the  person  objected  to  shaJl  belong, 
••  in  eaoh  of  the  said  cases  hereinbefore  required. 

Asquith  for  the  appellant. — ^The  notices  were 
delivered  in  the  ordinary  course  of  post. 
[Hawkims,  J. — ^It  was  only  delivered  to  the 
orderly.]  It  would  be  most  inconvenient  to  make 
the  sufficiency  of  the  posting  depend  upon  such 
accidents  as  this  wherever  (as  often  happens  in 
large  establishments)  a  bag  is  sent  for  the  letters. 
p^oLLOCK,  B. — ^It  cannot  be  assumed  that  in  every 


place  there  is  an  ordinary  course  of  post.]    That 

IS  no  doubt  true;  but  where  the  delivery  is  in 

the  ordinary  course  used  at  the  place  in  question 

it  is  sufficient.    The  employment  of  an  orderly 

to  bring  the  letters  from  the  post-office  can  make 

no  difference.    It  cannot  be  that  the  effect  of  an 

arrangement  of  this  kind  is  to  invalidate  notices 

which  are  otherwise  good.    He  cited 

Homiihy  v.  Bobaon,  28  L.  J.  55,  C.  P. ; 
Lewis  V.  Evans,  L.  Bep.  10  0.  P.  287. 

Pollock,  B.-— The  question  is,  whether  these 
notices  of  objection  have  been  duly  delivered 
under  the  statute.  Under  the  statute  the  objector 
may  either  himself  deliver  the  notice  in  accord* 
ance  with  sect.  17,  or,  as  here,  he  may  send  the 
notice  by  post  in  accordance  with  sect.  100.  In 
this  case  sect.  100  provides  for  the  stamping  of  a 
duplicate  notice  by  tbe  postmaster  of  the  office 
where  the  notice  is  posted,  and  enacts :  **  The 
production  by  the  party  who  posted  such  notice 
of  such  stam|)ed  duplicate  shall  be  evidence  of 
the  notice  having  been  nven  to  the  person  at  the 
place  mentioned  in  sucm  duplicate  on  the  day  on 
which  such  notice  would  in  the  ordinary  course 
of  post  have  been  delivered  to  such  place."  The 
facts  of  which  the  duplicate  is  to  be  statutable 
evidence  clearly  involve  the  existence  of  an 
"  ordinarv  course  of  post."  If  it  were  a  question 
of  mere  delivery,  perhaps  tbe  orderly,  though  the 
asent  of  the  voter  to  receive  the  notice,  might 
^o  be  accounted  the  agent  of  the  objector  to 
deliver  it.  But,  in  order  to  make  the  duplicate 
notice  available  as  evidence,  it  must  appear  that 
the  notices  would  have  been,  not  merely  delivered, 
but  "  delivered  in  the  ordinary  course  of  post " 
during  tbe  20th  Aug.  The  case  shows  that  on 
the  20th  Aug.  no  "ordinary  course  of  poet" 
existed.  There  was  an  arrangement  by  which 
orderlies  were  sent  to  the  post*office  for  letters 
addressed  to  the  barracks ;  but  this  arrangement 
was  itself  in  substitution  for  "delivery  m  the 
ordinary  course  of  post."  I  am  of  opinion  that 
the  decision  of  the  revising  barrister  was  right. 

Hawkiks,  J. — I  am  of  the  same  opinion.  If  it 
were  possible  to  treat  the  orderlies  as  agents  of 
the  objector  there  would  be  some  evidence  of 
delivery  to  the  officers  on  the  20th  Aug.,  while  as 
regards  some  of  the  non-commissioned  officers 
and  men  there  would  be  no  evidence  as  to  date  of 
delivery,  and  as  regards  others  there  would  be  no 
evidence  of  delivery  on  the  21st  Aug.  I  do  not, 
however,  think  that  the  orderlies  can  be  regarded 
as  agents  of  the  objector,  so  that  there  is  no 
question  of  service  under  sect.  17.  As  regards 
service  through  the  post-office  under  sect.  100,  it 
is  essential  that  the  notices  shall  be  posted  so  as 
to  be  deliverable  in  "the  ordinary  course  of 
post "  on  the  20th  Aug.  The  case  seems  to  me  to 
show  that  no  "  ordinary  course  of  post "  existed 
which  made  the  notices  deliverable  on  this  day. 
They  were  received  by  the  orderlies  late  in  the 
evening  on  the  20th  Aug.,  and  there  is  nothing  in 
the  case  which  shows  any  duty  on  the  part  of 
such  orderlies  either  to  the  voters  or  to  the  post- 
office,  if  indeed  the  orderlies  could  have  any 
duty  to  the  post-office  to  have  distributed  tbe 
letters  the  same  evening. 

Lord  OoLERiDGX,  CJ.  concurred. 

Appeal  dienUaaed, 

Solicitor  for  the  appellant,  T,  M.  MeDonneU, 
Solicitor  for  the  respondent,  E»  T.  Huqhfi* 
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Tue9day,Jan.9i,W8S. 

(Before  Hawsivs  and  Chablbs,  JJ.) 

BxG.  v.  LxB.  (a) 

foiUurdy  order — Service  of  ewmmone'^Lcut  place 
qf  o&ood  ofpukUwe  faiher-^The  Baetcurdy  Laws 
Amendment  Act  1872  (35  j-  86  Vict.  e.  6b),  e.  4. 

A  hcutardy  eummone  woe  on  ihs  18lh  May  left  ai 
the  house  of  a  hdker  at  Bunbury,  in  whose 
employ  the  defendant  had  been  from  the  25th 

.  Sept.  previous  to  the  20th  A^prtly  when  he  went  to 
Southampton  and  took  lodgings  there,  hut  left 
certain  effects  at  the  former  place  until  the  14th 
May,  when  he  removed  them.  On  the  19th  May 
he  sailed  for  the  West  Indies  toith  a  ship  on 
which  he  had  obtained  a  situation. 

Held,  thai  the  summons  was  left  at  his  laet  place  of 
abode  within  the  meaning  of  the  4th  section  of  the 
Bastardy  Laws  Amendment  Act  1872  (35  4r  36 
VicL  e.  '65),  and  that  the  justices  had  therefore 
jurisdiction  on  the  hearing  of  it  to  malce  an  order 
againet  him  in  his  aibsence. 

This  was  a  mle  obtained  on  the  part  of  the  defen- 
dant to  a  bastardy  summons  camng  upon  jnstioes 
of  Middlesex  and  the  complainant  to  show  cause 
why  a  writ  of  certiorari  should  not  issue  to  remove 
into  the  High  Court  an  order  made  by  the  justices 
on  the  18th  June  1887,  whereby  the  defendant  was 
adjudged  to  be  the  putatiye  lather  of  a  bastard 
child  of  which  the  complainant  had  been  de- 
livered. 

It  appeared  from  the  affidavits  that  the  com- 
plainant was  delivered  of  a  bastard  child  on  the 
18th  April  1887,  and  that  she  had  obtained  a 
summons  against  the  defendant,  which  was  left 
by  a  constable,  on  the  18th  May  1887,  at  the  house 
of  a  baker,  sA  Sunbury,  in  whose  service  the 
defendant  had  been,  ana  with  whom  he  had  re- 
sided from  the  25th  Sept.  1886  to  the  2(H;h  April 
1£^7,  the  baker  informing  the  constable  serving 
the  summons  that  he  did  not  know  where  the 
defendant  was,  but  that  he  had  been  to  fetch  his 
things  on  the  14th  May. 

The  defendant  made  an  affidavit  to  the  effect 
that  he  left  Sunbury  on  the  20th  April,  and 
went  to  Southampton  to  better  himself,  and  took 
lodgings  there  at  27,  Gamden-street,  Bedford- 
place,  and  remained  there  until  May  1887,  when 
ne  got  a  situation  on  board  the  MoseUe,  and 
sailed  on  the  19th  May  for  the  West  Indies. 

The  justices  having  in  the  absence  of  the 
diefendant,  and  on  proof  of  such  service,  made  an 
order  adjudging  him  to  be  the  putative  father  of 
the  ohila,  and  ordering  the  payment  of  a  sum  of 
money  weekly,  the  defendant  obtained  a  rule  niei 
calling  upon  them  and  the  complainant  to  show 
cause  why  a  writ  of  certiorari  should  not  issue 
to  remove  it  into  the  High  Court  for  the  purpose 
of  quashing  it  upon  the  ground  that,  the  summons 
not  having  been  left  at  the  last  place  of  abode  of 
the  defendant  within  the  meaning  of  the  4th 
section  of  the  Bastardy  Laws  Amendment  Act 
1872  (35  &  36  Vict.  c.  65),  the  justices  had  no 
jurisdiction  to  make  the  order. 

The  4th  section  of  the  Bastardy  Laws  Amend- 
ment Act  1872  (35  &  36  Yict.  c.  65)  pro vides»  so  far 
as  is  material,  as  follows : 

4.  After  the  birth  of  saoh  bastard  child,  on  the 
appesrance  of  the  person  bo  summoned,  or  on  proof  that 
the  smnmonB  was  anly  senred  on  snoh  person,  or  left  at 
his  li^it  place  of  abode,  six  days  at  least  before  the  petty 

(a)  Bepoflsa  by  JoiiNi  Sum,  Ss«.,  BHilBteMl4«w« 


aessioa,  the  jnstioea  in  such  petty  session  shaiQ  hear  tts 
evidenoe  of  snoh  woman,  and  snoi  other  evidence  aa  she 
*  may  prodnoe,  and  shall  also  hear  any  erideDoe  tendsved 
by  or  on  behalf  of  the  person  alleged  to  be  the  father, 
and  if  the  evidenoe  of  the  mother  be  oonoborated  in 
some  materiel  partioalar  by  other  evidenoe  to  the  srti» 
faction  of  the  jnstioes,  they  may  adjndfle  the  nui  to  be 
the  putative  father  of  snoh  basted  ohild ;  and  thcgr  maj 
also,  if  they  see  fit,  having  regard  to  all  the  dicmn- 
stsnces  of  the  case,  proceed  to  make  sa  cider  on  tiie 
putative  father  for  the  payment  to  the  mother  of  Ihe 
Mstard  child,  Ac. 

Taylor  in  support  of  the  rule,  (a) — ^The  condi- 
tions prescribed  by  the  Act  as  to  the  service  of 
the  summons  were  not  complied  with,  and  there- 
fore the  justices  had  no  lunsdiction  to  make  the 
order,  and  it  must  be  quashed.  It  is  not  contended 
that  the  summons  was  personally  served ;  neither 
was  it  left  at  the  defendant's  last  place  of  abode. 
He  left  Sunbury  on  the  20th  April  with  no  inteik- 
tion  of  returning,  as  it  is  clear  from  the  allega- 
tion in  his  aflSdavit  that  he  went  away  for  the 
purpose  of  bettering  himself.    He  then  went  to 
Southampton  and  took  up  his  residence  in  lodg- 
ings there  at  27,  Camden-street,  and  made  that 
his  place  of  abode.    At  the  time  the  sammona 
was    served  he  had  been  residing  there  for  a 
month,  and  some  days  previously  had  removed 
from  Sunbury  all  his  efcects.    He  had  therefore 
before  the  summons  was  served  left  his  place  of 
abode  at  Sunbury  and  formed  a  new  place  of 
abode  at  Southampton.     In  Beg.  v.  Evans   (10 
L.  J.  150,  M.  C.)  Coleridge,  J.  explains  the  mean- 
ing of  the  phrase  "  last  place  of  abode."     He 
there  says,  "  Bv  the  word  '  last '  is  meant   the^ 
then  present  place  of  abode  if  the  party  have 
any,  tne  last  which  he  had  if  he  has  ceased  to 
have  any."    Here  the  then  present  place  of  abode 
of  the  defendant  on  the  18th  Minr  when  the  sum- 
mons was  served  was  in  his  lodgings  at  Sooth* 
ampton.  In  Beg.  v.  Evane  (ubi  sup.)  the  summoiis 
was   served   at  a  house  where   the   defendant 
formerly  lodged,  but  did  not  lodge  at  the  time  of 
the  service,  and  the  order  was  quashed.     The 
circumstances  of  the  present  case  are  identical 
and   the  same  reasons  exist  for  gnashing  the 
order. 

Mead  showed  cause  against  the  rule.— The  aam- 
mens  was  served  at  the  defendant's  last  place  of 
abode  in  accordance  with  the  provisions  of  th» 
statute.  This  residence  at  Southampton  vras 
merely  temporary.  When  he  left  Sunbuiy  he 
had  not  obtamed  permanent  employment,  but  vras 
on  his  way  to  look  out  fora  situation.  This  lodgii^ 
therefore,  at  Southampton  was  not  a  pennanent 
lodging  in  the  sense  of  being  a  lodging  in  whidi 
a  person  contemplates  residing  a  considenaUe 
time,  as  is  shown  by  the  fact  that  he  did  not  " 
his  things  from  his  residence  at  Sunbury  till 
14th  May.  His  lodgings  at  Sonthampean  thi 
fore  never  became  ms  established  place  of  abode 
within  the  meaning  of  the  statute.  [Ha.weibs»  J. 
— ^Why  do  you  say  that  Southampton  was  not  his 
place  of  abode  during  the  time  he  spent  there  F] 
He  left  Sunbury  to  find  a  slup,  and  Sonthaiapton 
was  only  a  temporary  restiug  place*    Sonbniy 

(a)  The  U7th  rale  of  the  Crofwn  Office  Boles  1886  pto- 

riii  ^      •  -  ^     " 


vides  as  follows :  *'  On  tiie  argament  of  any  osee^ 
in  the  Crown  F^per,  where  tiie  oonrt  has  gravled 
order  nm,  the  ooonsel  for  the  parties  shoving  ea 
shall  begin ;  but  on  an  order  nisi  to  quash  an  ocder  or 
oonviotion,  and  in  every  other  case,  the  ooanael  Ibr  Ihe 
appellant  or  party  desirous  of  displaoing  the  states  fes 
shsU  begin.'" 
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iras  his  last  place  of  abode  until  be  obtai&ed 
another,  and  he  neyer  did  obtain  any  other  before 
he  left  the  ooantry.  In  Beg.  v.  Higham  (26  L.  J. 
iN.  S.  116,  M.  C.)  the  facts  are  idmost  identical,  and 
Lord  Campbell  held  that  the  service  was  good. 
The  defendiemt  does  not  state  in  his  affidavit  that 
he  went  to  Southampton  to  work  there,  bat  to 
better  himself,  and  it  is  therefore  submitted  that 
he  contemplated  going  abroad  when  he  left 
Sunbury  in  order  to  be  absent  when  the  summons 
was  served  and  not  to  reside  at  Southunpton. 
He  also  cited 

Beg.  V.  J^atu,  19  L.  J.  151,  M.  C. ; 
Beg.  V.  Jdbea  DaviSj  22  L.  J.  148,  M.C. ; 
Beg.  V.  Broion,  24  J.  P.  5 ; 
Beg.  y.  DamareU,  L.  Bep.  8  Q.  B.  50. 

Taylor  in  reply. — ^The  cases  cited  are  in  favour 
of  the  defendant.  The  place  where  the  summons 
was  served  was  not  his  last  place  of  abode.  In 
J^.  T.  Evans  (ubi  sup.)  it  was  proved  that  the 
clothes  of  the  applicant  in  that  case  were  in  the 
lodgings  where  the  summons  was  served  at  the 
time  it  was  served.  If  the  order  of  the  justices 
was  quashed  in  that  case,  d  fortiori  it  should  be 
in  this  case  where  the  applicant  had  removed  his 
clothes  lorn*  days  before  the  service  of  the 
sununoiis. 

HAWXiErs,  J.— I  am  of  opinion  in  this  case  that 
»  writ  of  ceriioTaH  ought  not  to  be  issued,  and 
that  the  order  of  the  justices  ought  not  to  be 
<inashed.  The  aj^lication  to  set  aside  the  order 
18  made  on  the  ground  that  the  justices  had  no 
jurisdiction  to  make  it,  inasmuch  as  the  defen- 
dant never  appeared  before  them,  the  order  being 
made  during  his  absence ;  nor  was  the  summons 
served  on  him  personally ;  nor  was  it  left  at  his 
last  place  of  abode  six  days  before  the  petty 
session,  one  of  which  conditions  must  be  fulfilled 
in  order  to  give  the  justices  jurisdiction  to  make 
an  order  under  the  4th  section  of  the  Bastardy 
Laws  Amendment  Act  1872  (85  &  86  Yict.  c.  65). 
That  section  provides  that,  "  after  the  birth  of 
snch  bastard  child,  on  the  appearance  of  the 
person  so  summoned,  or  on  proof  that  the  sum- 
mons was  duly  served  on  such  person,  or  left  at 
his  last  place  of  abode  six  days  at  least  before  the 
petty  session,  the  justices  in  such  petty  session 
shall  hear  the  evidence  of  such  woman,  and  such 
other  evidence  as  she  may  produce,  and  shall  also 
hear  any  evidence  tendered  by  or  on  behalf  of 
the  person  alleged  to  be  the  father,  and  if  the 
evidence  of  the  mother  be  corroborated  in  some 
material  particular  by  other  evidence  to  the 
satisfaction  of  the  said  justices  they  may  adjudge 
the  man  to  be  the  putative  father  of  such  bastard 
child,  and  thev  may  also,  if  they  see  fit,  having 
regard  to  all  tne  circumstances  of  the  case,  pro- 
ceed to  make  an  order  on  the  putative  father  for 
the  payment  to  the  mother  of  the  bastard  child 
of  ^  a  sum  of  money  weekly  not  exceeding  five 
shillings  a  week  for  the  maintenance  and  education 
of  the  child  and  of  the  expenses  incidental  to  the 
birth  of  such  child,  and  of  the  funeral  expenses 
of  the  child,  provided  it  has  died  before  the 
making  of  such  order,  and  of  such  costs  as  may 
have  been  incurred  in  the  obtaining  of  such 
order."  ^  The  section,  therefore,  gives  tiie  magis- 
"trates  jurisdiction  if  the  summons  was  duly 
served  on  the  applicant  himself,  or  left  at  his  last 
place  of  abode.  When  this  matter  came  before 
thip  jnstiQea  on  the  4th  June  1887  the  «oiK^>lainant 


satisfied  them  that  the  summons  had  been  left  at 
the  defendant's  last  place  of  abode  six  days  before 
the  session,  and  that  he  was  the  father.    It  is 
quite  certain  that  the  justices^  on  hearing  the 
summons    thought   they  had   jurisdiction,  but 
this  is  not  conclusive  of  the  matter.    The  party 
a^inst  whom  judgment  was  given  has  a  perfect 
right,  if  he   can,  to  satisfy  this  court  that  the 
justices  have  wrongly  found  the  facts,  and  that 
there  was  in  reality  no  jurisdiction.     This  pro- 
position is  deariy  laid  down  by  Coleridge,  J.,  in 
Bag.  V.  Evans  (19  L.  J.  155,  M.  C.),  where  he  says : 
"In  a   question  of  jurisdiction,  although   the 
magistrates  are  to  form  an  opinion  in  the  first 
inatonce  on  the  evidence  offered,  which  is  to 
warrant  their  proceeding;  yet  justice  requires 
that,    if   it    be    clearly   shown   that   the    &ct 
fails,    and    that    they    never   ought    to    have 
proceeded,  the  party  interested  may  be  at  liberty 
to  show  that.    Suppose  a  proceeding  against  A. 
and  evidence  be  given  of  peraonal  service  on  him, 
the  magistrates  would  properly  proceed;  but  if 
it  could  be  shown  that  the  witness  had  in  truth 
served  B.  and  that  A.  was  ignorant  of  the  whole 
proceeding,  it  would  be  impossible  to  say  that 
an  order   of  commitment  against  A.  could  be 
enforced."    It  is.f or  us  now  to  decide  whether  or 
not  the  summons  was  served  at  the  defendimt's 
last  place  of  abode ;  if  it  was,  there  can  be  no 
doubt  the  justices  had  jurisdiction  to  make  the 
order.      Cockbum,    G.J.,  in    Beg.   v.   JkanareU 
(L.  Bep.  3  Q.  B.  52),  says :  "  I  think  we  are  bound 
by  the  words  of  the  statute  which  provides  that, 
on  proof  that  the  summons  was  left  at  the  defen- 
dandt's  last  place  of  abode  six  days  at  least  before 
the  petty  sessions,  the  justices  shall  hear  the 
evidence  of  the  woman,  and  if  it  be  corroborated 
may  adiudge  the  man  to  be  the  putative  father. 
Proof,  tneref ore,  that  the  summons  was  left  at  the 
last  place  of  abode  is  sufficient  without  more  to 
give  the  jjustices  jurisdiction."    I  confess  tluit  the 
authorities  which  have  been  cited  do  not  assist  us 
much.    In  Beg.  v.  Evans  (19  L.  J.  151,  M.  G.)  the 
order  was  quashed,  as  it  was  found  as  a  fact  that 
the  summons  had  not  been  served  at  the  appli- 
cant's last  place  of  abode.    In  that  case  the  appli- 
cant had  left  lodgings  in  one  street  and  moved 
into  lodgings  in  another  street  in  the  same  town ; 
the  summons  was  served  at  the  lodffings  the 
applicant  had  left,  and  did  not  reach  him  until 
after  the  order  was  made.    There  was  no  differ- 
ence in  character  between  the  lodgings.    It  might 
be  fairly  said,  if  the  last  lodging  was  not  the  uMt 

5 lace  of  abode,  neither  was  the  first.  In  Beg.  v. 
obex  Davis  (22  L.  J.  143,  M.  G.)  the  rule  was 
refused.  The  affidavits  in  that  case  showed  that 
the  applicant  resided  in  his  father's  house  in 
England  up  to  the  7th  Nov.  1850,  on  that  day  he 
went  to  Liverpool  with  the  intention  of  proceed- 
ing at  once  to  America.  He  remained  at  an  inn 
at  liiverpool  until  the  11th  Nov.»  when  he  sailed 
for  America.  On  the  15th  Nov.  a  constable 
called  at  the  father's  house  with  the  view  of 
serving  the  applicant  with  a  summons,  and  on 
being  informed  that  he  had  gone  to  America  he 
left  the  summons.  The  decision  of  the  court 
upon  that  point  was  this :  "I  think  you  must  take 
it  the  father's  house  was  the  last  place  of  abode,  as 
merely  stopping  at  an  inn  at  Liverpool  while  wait- 
ing for  a  ship  would  not  make  it  his  last  place  of 
abode."  In  Beg.  v.  DamareU  (L.  Bep.  3  Q.  B.  50) 
09okbum,  0. J.  says  •:  "  All  we  have  t»  inquire  4b 
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whether  the  summons  was  left  at  the  last  plaoe 
of  abode  of  the  man.    He  left  the  house  where 
he  had  been  lodging  for  a  long   time  for   the 
express  purpose  of  going  to  America,  therefore 
he   had   no   other  place  of    abode,   and  ^  that 
was  his  last  place  of  abode."    In  Beg,  v  Higham 
(26  L.  J.  116,  M.  C),  which  is  strongly  in  fayour 
of  the  decision  of  the  justices  in  this  case,  it 
appeared  by  the  affidavits  that  the  applicant  had 
resided  at  his  father's  house  up  to  the  13th  July 
1856,  when,  having  reason  to  anticipate  further 
annoyance  from  the  complainant,  he  determined 
to   leave    his    father's    residence    and   obtain 
employment  in  a  different  part  of  the  country. 
Accordingly,  on  that  day,  ne  left  and  went  to 
reside  with  a  farmer  in  Bedfordshire  and  assisted 
him  in  his  farm,  and  had  no  intention  when  he 
left  of  returning  to  reside  with  his  father.    The 
complainant  was  delivered  of  a  child  on  the  23rd 
Nov.  1855,  and  obtained  a  summons  against  the 
applicant,  which  was  dismissed  on  the  14th  Jan. 
1856.    On  the  14th  July  1856  the  complainant 
obtained  another  summons  against  the  applicant, 
which  was  left,  on  the  29th  July,  at  the  house  cvf 
his  father,  and  the  applicant  did  not  become 
aware  of  it  till  the  11th  Aug.,  the  day  on  which 
the  order  was  made  a^inst  him  by  the  mag^- 
trates.    Nevertheless,  it  was  held  by  Oamnbell, 
C.J.  to  have  been  served  at  his  last  place  of  aoode. 
Now  we  come  to  the  present  case.     There  is  no 
doubt  that  the  applicant  had  been  living  at  Sun- 
bury  assisting  a  baiter  at  that  place  up  to  the  20th 
April  1887,  so  that  upto  that  date  it  was  clearlv  his 
last  place  of  abode,  fie  left  his  things  at  Sunbury 
till  the  14th  May,  which  is  evidence  that  up  to 
that  time  he  had  formed  no  intention  to  abandon 
his  lodgings  there.     He  says  in  his  affidavit: 
.  **  I  went  to  Southampton  to  better  myself,  and 
took  lodgings."    I  understand  the  meaning  of 
those  words  to  be,  that  he  went,  not  to  estaUish 
himself  there,  or  to  get  permanent  employment 
with  any  particular  person,  or  in  anyparticular 
work,  but  simply  to  look  about  him.    Tnere  is  no 
suggestion  that  he  meant  to  make  it  his  place  of 
abode  any  more  than  the  man  did  the  inn  at 
Liverpool  in  the  case  of  Beg.  v.  Dctvis.    He  does 
not  even  sav  it  was  his  place  of  abode.    He  says : 
"  I  took  lodgings  at  27,  Oamden-street,  Bedford- 

flaoe,  Southampton,  where  I  remained  till  May 
887,  when  I  got  a  situation  on  board  the  MoaeUe 
and  sailed  on  the  19th  May  for  the  West  Indies." 
Taking  all  the  circumstances  of  the  case  into  con- 
sideration, I  consider  that,  the  magistrates  having 
made  the  order,  there  is  nothing  which  would 
enable  us  to  say  that  they  acted  without  juris- 
diction, and  on  the  same  evidence  I  should  have 
come  to  the  same  conclusion  as  they  did,  namely, 
that  Sunbury  was  the  applicant's  last  legal  place 
of  abode. 

Chaales,  J.— I  am  of  the  same  opinion.  I  do 
not  think  the  authorities  assist  us ;  if  anything, 
they  are  in  favour  of  Mr.  Mead's  contention  that 
the  service  was  good.  The  applicant  says  he  left 
Sunbury  on  the  20th  April,  and  went  to  South- 
ampton to  better  himself.  He  took  lodgincrs, 
ana  remained  there  till  he  got  a  situation 
on  board  the  Moselle,  and  sailed  on  the  19th  May 
for  the  West  Indies.  Can  we  say  that  his  place  of 
abode  was  at  Southampton  P  I  am  by  no  means 
satisfied.  I  think  he  left  Sunbury  to  better 
himself,  and  to  cast  about  to  find  employment. 
I  think  therefore  that  bis  last  place  of  abode  was 


Sunbury,  and  that  his  residence  at  Southampton 
was  merely  temporary  while  he  was  looking  oat 
for  a  situation.  In  my  opinion  it  cannot  be  said 
that,  under  these  circumstances,  he  made  Soath- 
ampton  his  plaoe  of  abode.        j^^  diecharged. 

Solicitors  for  the  defendant,  the  appUcant, 
Q,  W.  Lay,  Brentford. 

Solicitors  for  the  complainant,  8.  F,  and  A,  (7. 
Langham,  for  W.  J.  Eodgee,  Dorking. 


Tue$da/y,  Nov.  15, 1887. 

(Before  Stephen  and  Smith,  JJ.) 

Pape  v.  Papb.  (a) 

Huthand  and  wife  —  Married  toonuvn  *-  MantBi 
Women  {MaitUenoMce  in  Oaee  of  Deeertion)  M 
1886— DMertiou — Swiraiion  under  agreemeair^ 
Nonpayment  by  htbeoand  of  agreed  allotoanoe^ 
Order  for  support  of  wife— 41^  4r  50  Viet,  c  52, 
eeet  1. 

A  hvsband  and  wife  agreed  by  an  agreement  f» 
separation  to  live  apaH  ;  the  huehoMd  in  ihe  ogres' 
ment  agreed  to  auow  his  wife  a  certain  wedAf 
aUowwnce  for  her  support  as  long  as  she  Uoei 
chastely  a/nd  did  not  molest  him.  After  making 
stmdry  weekly  payments  the  hushand  aiseonHnved 
the  aUowa/noe  on  the  ground,  as  he  alleged.  Hud 
his  wife  was  guHty  of  adultery  and  had  mdsstsi 
him,  contrary  to  the  terms  of  ths  agreement.  'Re 
wife  took  out  a  swnmons  against  the  J^tu&asd 
under  sect.  1  of  the  Married  Women  ( Jf atnieiunM 
in  Case  of  Desertion)  Act  1886,  and  ihe  justteee 
were  of  opinion  thai  the  charge  of  aduUery  had 
not  been  made  out,  but  that  the  hushand  had 
deserted  his  wife  by  reason  of  his  refusai  to  make 
his  wife  the  weekly  allowance  under  the  ogres' 
m^nt,  and  made  an  order  against  him  for  a 
weekly  sum  for  her  support.  Hie  husband  op- 
pealea. 

Seld,  on  appeal,  that,  as  the  husband  and  iffi/» 
were  voluntarily  living  apart,  the  refusal  ^  o/ 
the  husband  to  pay  the  toeekly  aUowanee  wkiA 
lie  had  agreed  to  pay  his  wife  under  ihe  ogres' 
mentfor  separation  was  not  desertion,  and  Ast 
therefore  the  order  of  justices  under  the  Married 
Women  {MairUenarhce  in  Case  of  Desertion)  Ad 
1886  was  bad  and  ought  to  be  quashad. 

Case  stated  under  20  &  21  Yict.  c.  43. 

At  a  petty  sessions  held  in  the  borough  ol 
Middlesbrough  on  the  20th  April  1887  a  com- 
plaint was  preferred  by  one  Mary  Pape,  ^fe  of 
William  Pape,  against  the  said  William  Pftpe* 
under  sect.  1  of  the  49  &  50  Vict.  c.  52,  charging 
him  that  on  the  29  th  March  1887,  being  able  wholly 
or  in  part  to  maintain  her,  he  had  wilfully  refuiea 
or  neglected  so  to  do  and  had  deserted  her,  and  she 
asked  for  an  order  to  be  made  upon  him  to  ooatri- 
bute  to  her  support.  The  justices  heard  the  case 
and  made  an  order  that  the  said  William  F^ 
should  pav  a  weekly  sum  of  7«.  towards  the  main- 
tenance 01  the  said  Mary  Pape  his  wife. 

Upon  the  hearing  of  the  complaint  it  was  proTed 
that  the  respondent  was  the  ^e  of  the  appellsnt, 
and  that  they  had  lived  together  uncomfortably 
owing  to  the  resjpondent  having  been  addicted  to 
drink,  and  had  signed  an  agreement  of  aepaia- 
tion.  ^^^^ 

(a)  Beported  by  W.  P.  RynsiAT,  Biq.,  BantoHiitUy. 
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The  material  parts  of  the  agreement  were  as 
follows : 

Whereas  nnhapp^  differences  have  arisen  and  still 
exist  between  the  said  parties  hereto,  and  in  oonseqaence 
thereof  it  has  been  agreed  between  them  that  they  shall 
Uto  separate  and  apart  from  each  other  ni>on  the  condi- 
tions and  in  manner  herein  contained.  Now  it  is  hereby 
agreed  between  the  said  parties  that  the  said  Mary 
Eape  shall  and  may  henceforth  live  separate  and  apart 
from  the  said  William  Pape  as  if  she  were  a /erne  sole, 
and  'shall  henceforth  be  freed  from  the  authority  and 
control  of  the  said  William  Pape  .  .  .  and  neither 
of  the  said  parties  will  at  any  time  hereafter  molest  or 
annoy  the  otiier  of  them  or  require  or  attempt  to  compel 
each  other  to  live  togpether  or  cohabit,  or  take  pro- 
ceedings for  the  restitution  of  conjugal  rights  .  .  . 
and  that  the  said  William  Pape  shall  and  will  pa^  or 
oanse  to  be  paid  to  the  said  Mary  Pape  the  sum  of  six 
shillings  weekly  for  her  maintenance  and  support, 
lodging  and  clothing,  so  long  as  she  shall  live  chastely 
and  shikll  not  molest  or  annoy  the  said  William  Pape. 

It  was  also  proved  that  since  Jnne  1886  the 
appellant  and  respondent  had  not  lived  together, 
and  that  the  respondent  had  paid  the  weekly  sam 
mentioned  in  tne  agreement  np  to  about  the 
15th  March  1887,  when  the  payments  were  discon- 
tinued through  the  respondent  (as  the  appellant 
alleged)  having  molested  or  annoyed  him.  This 
she  admitted,  alleging  that  she  so  acted  because 
he  had  broken  the  agreement  by  refusing  and 
neglecting  to  pay  her  the  agreed  amount.  The 
appellant  alleged  adultery  against  the  respon- 
dent, and  for  these  reasons  refused  to  support 
her. 

Witnesses  were  called  by  the  appellant  to  prove 
the  adultery  of  the  respondent,  which  she  denied, 
ftnd  the  justices  were  of  opinion  and  found,  as  a 
£act,  that  the  adultery  was  not  proved. 

It  was  contended  on  behalf  of  the  appellant 
that,  the  parties  having  separated  by  mutual 
arrangement  under  the  agreement,  there  could 
not  be  any  desertion  by  the  appellant  within  the 
meaning  of  the  49  &  50  Vict.  c.  52,  and  therefore 
the  court  had  no  jurisdiction  to  make  an  order 
npon  him  under  that  Act. 

The  justices  were  of  opinion  that  the  agreement 
had  been  put  an  end  to  by  the  appellant  refusing 
to  continue  to  make  the  agreed  weekly  payments, 
and  that  such  refusal  by  the  appellant  to  perform 
the  agreement  was  a  desertion  of  the  respondent 
by  the  appellant  within  the  meaning  of  49  &  50 
Vict.  c.  52,  and  gave  their  determination  against 
the  appellant. 

The  questions  for  the  opinion  of  the  court  were  : 
1.  Whether  the  appellant  bad  deserted  the  respon- 
dent within  the  meaning  of  the  said  Act  by 
ceasing  to  make  the  payments  required  by  the 
agreement  of  separation,  and  so  leaving  his  wife 
wholly  nnprovided  for.  2.  Whether,  the  appellant 
and  respondent  having  parted  by  mutual  consent, 
there  had  been  any  desertion  by  the  appellant 
within  the  meaning  of  the  said  Act  imder  the 
above  circumstances. 

If  the  court  should  be  of  opinion  that  the  said 
order  was  legally  and  properly  made,  and  the 
appellant  was  liable,  then  the  order  was  to  stand ; 
but  if  the  court  should  be  of  opinion  otherwise, 
then  the  order  was  to  be  quashed. 

By  49  &  50  Vict.  c.  52,  sect.  1 : 

It  shall  be  lawful  for  any  married  woman  who  shall 
have  been  deserted  by  her  husband  to  summon  her 
fauband  before  anv  two  justices  in  petty  sessions  or  any 
stipendiary  magistrate,  and  thereupon  such  justices  or 
magistrate,  if  satisfied  that  the  husband,  being  able 
wholly  or  in  port  to  maintain  his  wife,  or  his  wife  and 
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family,  has  wilfully  refused  or  neglected  so  to  do,  and 
has  deserted  his  wife,  may  order  : 

(1.)  That  the  husband  shall  pay  to  his  wife  such  weekly 
sum  not  exceeding  two  pounds  as  the  justices  or 
magistrate  may  consider  to  be  in  accordance  with  his 
means  and  with  any  means  the  wife  may  have  for  her 
support  and  the  support  of  her  family,  and  the  payment 
of  any  sum  so  ordered  shall  be  enforceable  and  enforced 
against  the  husband  in  the  some  manner  as  the  payment 
of  money  is  enforced  under  an  order  of  affiliation. 

(2.)  Proyided  always,  that  no  order  for  payment  of 
any  such  sum  shall  be  made  in  favour  of  a  wife  who  shall 
be  proved  to  have  committed  adultery,  unless  such 
adultery  has  been  condoned,  and  that  any  order  for  pay- 
ment of  any  such  sum  may  be  discharged  by  the  justices 
or  magistrate  .  .  .  upon  proof  that  the  wife  has 
since  the  making  thereof  been  guilty  of  adultery. 

McClymont  for  the  appellant. — The  order  is  bad 
and  ought  to  be  quashed.  The  order  was  based  on 
the  desertion  of  the    respondent  by  the  appel- 
lant ;  but  there  has  been  no  desertion  here.    The 
mere  fact  of  the  wife  being  destitute  of  means 
does  not  constitute    desertion  of    her    by    the 
husband.    Under  the  circumstances  of  this  case 
there  could  not  be  desertion,  for  the  husband  and 
wife  were  voluntarily  living  apart  under  an  agree* 
ment  for  separation.    The  term  "  desertion  "  has 
been  interpreted  both  nnder  the  Divorce  Act  of 
1857  (20  &  21  Vict.  c.  85,  s.  16)  and  the  Poor  Law 
Act  of  1861  (24  &  25  Vict.  c.  55,  s.  8).    Under  the 
earlier  Act  it  has  received  the  following  inter* 
pretation,  '*  if  the  husband  wilfully  absents  himself 
from  the  society  of  his  wife  in  spite  of  her  wish :" 

Tnorfvpson  v.  Thompson,  27  L.  J.  65  P.  &  M. 

That  interpretation  was  approved  of  by  the  court 
in  Reg,  v.  Goohham  Union  (9  Q.  B.  Div.  622),  which 
was  a  case  under  the  poor  law  statute  of  1861, 
but  the  learned  judges  went  further  and  said  that 
for  the  purposes  oi  the  poor  law  it  meant  some- 
thing more,  and  involved  the  leaving  of  the  wife 
by  the  husband.  In  that  case  the  wife,  accused  of 
adultery,  quarrelled  with  her  husband,  and  then 
went  ^nd  lived  in  adultery  with  her  paramour 
tiU  his  death.  She  then  wrote  to  her  husband 
that  she  would  come  back  to  him,  but  he  took  no 
notice  of  the  letter  and  would  not  have  taken  her 
back  if  she  had  returned.  It  was  held  that  that 
did  not  amount  to  desertion.  Field,  J.  said: 
**  Desertion  must  be  leaving  of  somebody  or  some- 
thing. A  sailor  deserts  his  ship,  a  soldier  deserts 
his  regiment.  But  suppose  a  sailor  goes  on  shore, 
and  gets  drunk,  and  his  ship  sails  without  him  { 
or  suppose  a  soldier  outstays  nis  leave  for  the  same 
cause,  and  does  not  appear  at  roU-oall,  and  in  the 
meantime  his  regiment  is  ordered  off  in  the  middle 
of  the  night,  and  embarks  for  foreign  service 
the  next  day  before  he  can  rejoin  it;  in  either  of 
these  oases,  could  it  be  said  that  the  sailor  deserts 
his  ship  or  the  soldier  his  regiment  P  "  So  it  was 
said  in 

FitngeraU  ▼.  FitMgerald,  49  L.  T.  Bep.  N.  3.  575 ; 
L.  Bep.  1  P.  A  D.  694 : 

"  No  one  can  desert  who  does  not  actively  and 
wilfully  bring  to  an  end  an  existing  state  of  co- 
habitation. If  the  state  of  cohabitation  has 
already  ceased  to  exist,  whether  by  the  adverse 
act  of  husband  or  wife,  or  even  by  the  mutual 
consent  oE  both,  *  desertion '  in  ray  judgment 
becomes  from  tliat  moment  impossible  to  either,  at 
least  until  their  common  life  and  home  have  been 
resumed."  If  the  agreement  for  separation  was 
a  valid  contract  between  these  parties,  the  proper 
remedy  of  the  wife  was  to  sue  the  husband  for  the 
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breach  of  it.  The  justices  have  no  power  under 
the  Married  Women  Act  1886  to  make  an  order  for 
allowance  against  the  hasband  under  such  an 
agreement  as  this;  that  Act  creates  a  new 
remedy  for  women  who  have  been  actually 
deserted  by  their  husbands.  There  was  no  legal 
desertion  here,  as  the  husband  might  have  taken 
the  wife  back  if  she  had  presented  herself. 

No  counsel  appeared  for  the  respondent. 

Stephen,  J.  —  I  am  of  opinion  that  Mr. 
McClymont's  argument  on  behalf  of  the  respon- 
dent is  well  founded ;  and  I  think  it  sufficient  here 
to  say  that  '*  desertion  "  has  not  taken  place  in  the 
case  before  us.  The  interpretation  of  miat  is  legal 
"  desertion  "  has  always  required  that  the  parties 
must  be  living  together  at  the  time  when  the 
desertion  takes  place,  and  not  after  they  have 
come  to  any  voluntary  agreement  to  live  apart. 
Here  the  husband  and  wife  had  agreed  to  live 
apart,  and  during  their  separation  the  husband, 
for  reasons  good  or  bad,  ceased  to  pay  the  money 
in  consideration  for  which  they  haa  so  separated. 
But  that  is  not  desertion ;  and  the  real  complaint 
of  the  wife  is,  that  her  husband  has  ceased  to  pay 
her  the  weekly  allowance  in  consideration  for 
which  she  agreed  to  live  apart  from  him.  The 
Married  Women  (Maintenance  in  Case  of  Deser- 
tion) Act  1886  is  one  to  facilitate  the  rights 
of  those  women  who  have  been  deserted  by  their 
husbands.  Those  rights  existed  before  the  Act 
and  exist  now.  Here  the  husband  may  or 
may  not  take  the  wife  back,  or  she  may  or  may 
not  obtain  parish  relief,  through  which  process  an 
order  for  contribution  to  her  maintenance  could 
be  obtained.  But  at  present  there  has  been  no 
such  legal  desertion  as  to  enable  the  justices  to 
deal  with  the  case ;  and  the  order  must  therefore 
be  quashed. 

Smith,  J.-I  concur.  ^.^^  ^^^^ 

Solicitors  for  the  appellant,  Bel/rage  and  Co,, 
for  Bainhridge  and  Bamley,  Middlesbrought 


Dec.  17  and  20, 1887. 

(Before  Pollock,  B.  and  Hawkins,  J.) 

The  Guaedians  op  the  Poor  op  tJtb  Ipswich 
Union  (apps.)  v.  The  Guaedians  op  the  Pooe  op 
THE  West  Ham  Union  (resps.).  (a) 

Poor  law — Settlement — Status  of  irremovahility — 
Biesidence  of  one  year — Hushand  continuously 
resident — Wife  maintained  as  pauper  lunatic — 
Intervals  of  residence  with  husband  amounting 
in  all  to  one  year—d  4"  10  Vict.  c.  6Q,  s.  1—11  &■ 
12  Viet.  c.  Ill,  s.  1—24  4-  25  Vict.  c.  56,  s.  1— 
28  ^  29  Vid.  c.  79,  s.  8. 

An  order  adjudicating  a  pauper  luruUic  wife  to  he 
settled  in  a  parish  other  than  that  in  which  her 
hushand  resides,  and  an  order  for  her  removal  to 
the  lunatic  a^lum  of  that  parish,  and  her 
removal  and  maintenance  there,  do  not  break  the 
residence  of  the  hushand. 

Where  a   wife  is  maintained  at  intervals  as  a 

pauper  lunatic  and  at  other  times  resides  with 

li&r  hushand,  the  hushand,  in  the  absence  of  other 

disqualifying  circumstances,  gains,  under  9  ^  10 

Vict.  c.  m,  s.  1,  and  28  Sf  29   Vict.  c.  79,  s.S,a 

(rt)  Eeporte4  bj  ^085^  Smith,  Esc|.,  Bvr}Btw^t-lAW. 


staius  of  irremovaMlUy  in  a  parish  in  whiek  h 
is  continuously  resident,  as  soon  as  the  iniervak 
during  which  the  wife  resides  wUh  him  amount 
to  one  year. 

A  hushand  and  wife  left  the  Ipsunch  Union,  in 
which  they  were  tlien  legally  settled,  on  the  23ri 
S^t.  1883,  and  took  up  their  residence  in  ilte 
West  Ham  Union.  The  hushand  continumtl!^ 
resided  there  until  the  17th  Nov.  1886.  hd  the 
wife  was  twice  removed  to  the  Essex  Coutdy 
Lunatic  Asylum  and  maintained  there  as  a 
pauper  lunatic,  and  twice  adjudicated  to  h 
settted  in  the  Ipswich  Union,  and  on  the  second 
occasian  an  order  was  made  for  her  r^ 
moval  to  the  Ipswich  Borough  Lunatic  Asylum, 
and  she  was  removed  and  maintained  there. 
On  the  1st  March  1886  she  was  again  removei 
to  the  Essex  County  Lunaiic  Asylum  as  a 
pauper  lunatic.  When  she  was  not  in  the 
asytums  she  resided  toith  her  hushand,  and  on 
the  1st  March  1886  the  periods  of  her  residence 
with  her  hushand  amounted  in  all  to  890  days, 
and  the  hushand  had  received  no  relief  save  by 
reason  of  her  maintenance  as  a  pauper  lunatie. 

Held,  on  appeal  against  an  order  adjudicating  hat 
to  be  settled  in  the  Ipswich  Union,  that  the 
hiLshand  had  acquired  a  status  of  irremovaMlUy 
in  the  West  Ham  Union  by  a  residence  of  one 
year  within  the  meaning  of  9  ^  10  Vict,  c  66, 
8.  4,  as  amended  by  24  ^  25  Viet.  c.  55,  s.  1, 
and  28  ^  29  Vict.  c.  79,  s.  8;  that  the  previous 
adjudication  of  the  settlement  of  the  wife  in  the 
Ipswich  Union  and  her  removal  to  the  Ipstriek 
Borough  Lunaiic  Asylum  did  not  break  the 
residence  of  the  husband  ;  and  that  therefore,  &y 
the  operation  of  11  ^  12  Vict.  c.  Ill,  s.  1,  iis 
husband  being  iiremovdble  the  wife  was  irremov* 
able  also. 

This  was  a  case  stated  by  the  justices  for  the 
county  of  Essex  sitting  in  quarter  sessionfl  on 
the  hearing  of  an  appeal  against  an  order  of  the 
stipendiary  magistrate  of  the  West  Ham  Police- 
court,  whereby  it  was  adjudged  that  the  parish 
of  St.  Clement  in  the  Ipswich  Union  was  the 
place  of  the  last  legal  settlement  of  one  Sanh 
Ann  Wame,  a  pauper  lunatic,  and  whereby  the 
appellant  union  was  ordered  to  pay  certain  sums 
of  money,  alleged  to  have  been  expended  and 
paid,  by  or  on  account  of  the  respondent  union, 
m  respect  of  Sarah  Ann  Wame,  and  also  to  ^J 
a  certain  sum  weekly  for  her  lodging,  main- 
tenance, medicine,  clothing,  and  care  in  the 
lunatic  asylum  at  Brentwood,  in  the  county  of 
Esses. 

The  appeal  was  heard  at  the  Easter  Qoarter 

Sessions    for  the  county  of    Essex,  when  thafc 

court  confirmed  the  order  subject  to  the  opinion 

of  the  Court  of  Queen's  Bench  on  a  special  case. 

The  case  was,  so  far  as  material,  as  follows  .*— 

The  pauper  Sarah  Ann  Wame  is  the  wife  of 

Until  the  23rd  Sept.  1883  Sarah  Ann  Wame 
resided  with  Thomas  Warne  in  the  parish  of  St 
Clement,  Ipswich,  where  Thomas  Wame  wns 
le^^y  settled  within  the  district  of  the  appel- 
lant union. 

On  the  23rd  Sept.  1883  Thomas  Wame  left 
Ipswich  and  went  accompanied  by  Sarah  AJin 
Warne  to  reside  at  Leyton  within  the  district  of 
the  respondent  union,  and  has  over  since  con- 
tinuously resided  within  such  district. 
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On  the  9th  Nov.  1883  Sarah  Ann  Warne  having 
become  insane  was  lawfully  removed  by  an  order 
of  the  justices  to  the  Essex  County  Lunatic 
Asylum  as  a  pauper  lunatic,  and  on  the  31st  Dec. 
1883  an  order  was  regularly  made  by  the  justices, 
by  which  order  Sarah  Ann  Warne  was  adjudged 
to  be  settled  in  and  chargeable  to  the  appellant 
union.  This  order  of  adjudication  was  not 
appealed  against. 

On  the  l2th  March  1884  Sarah  Ann  Warne, 
having  recovered  her  right  mind,  was  discharged 
from  the  asylum  as  cured. 

On  the  19th  June  1884  Sarah  Ann  Warne  was 
again  lawfully  removed  by  an  order  of  the  justices 
to  the  Sssex  County  Lunatic  Asylum  as  a  pauper 
lunatic,  and  on  the  17th  Oct.  1884  a  further  order 
was  regularly  made,  bv  which  Rhe  was  adjudged 
to  be  settled  in  and  cnargeable  to  the  appellant 
union.  This  order  of  adjudication  was  not 
appealed  against. 

On  the  21st  March  1885  Sarah  Ann  Warne  was 
lawfully  removed  to  the  Ipswich  Borough  Lunatic 
Asylum  as  a  pauper  lunatic  under  an  order  which 
was  regularly  made  pursuant  to  such  order  of 
adjudication,  dated  the  17th  Oct.  1884,  and  was 
maintained  there,  and  was  chargeable  to  the 
parish  of  St.  Clement,  in  the  Ipswich  Union. 

On  the  28th  May  1885  Sarah  Anne  Warne 
was  by  order  discharged  from  the  Ipswich 
Borough  Lunatic  Asylum  for  a  month  on  trial. 

On  the  Ist  March  1886  Sarah  Anne  Warne, 
having  again  become  insane,  was  lawfully  re- 
movea  under  an  order  of  the  justices  to  the  Essex 
County  Lunatic  Asjlum,  where  she  was  confined 
as  a  pauper  lunatic  at  the  time  the  order  next 
hereinafter  mentioned  was  made. 

On  the  17th  Nov.  1886  the  stipendiary  magis- 
trate for  West  Ham  made  the  order  appealed 
against. 

Except  that  Sarah  Ann  Warne  was  during  the 
several  periods  above  mentioned  maintained  as  a 
pauper  lunatic  out  of  the  rates,  Thomas  Warne 
did  not  at  any  time  after  he  began  to  reside  in 
the  district  of  the  respondent  union  receive 
relief  from  any  parish,  nor  was  he  in  any  way 
maintained  out  of  any  rate  or  subscription. 

Except  when  confined  as  a  pauper  lunatic  as 
above  mentioned  Sarah  Ann  Warne  has  always 
resided  with  Thomas  Warne  within  the  district 
of  the  respondent  union  since  the  23rd  Sept.  1883, 
and  has  not  been  maintained  or  relieved  out  of 
any  rate  or  subscription. 

Sarah  Ann  Warne  resided  with  Thomas  Warne 
within  the  district  of  the  respondent  union  (after 
deducting  the  several  periods  during  which  she 
was  maintained  as  a  pauper  lunatic)  for  390  days 
befora  the  1st  Marcn  1886,  although  there  has 
been  no  one  continuous  period  of  one  year,  since 
the  23rd  Sept.  1883,  during  which  Sarah  Ann 
Warne  was  not  maintained  as  a  pauper  lunatic. 

If  the  court  should  be  of  opinion  that  Sarah 
Ann  Warne  had  not  acquired  a  status  of  irremov- 
ability in  the  West  Ham  Union,  the  order  of 
adjudication  and  the  order  of  quarter  sessions 
were  to  be  confirmed ;  but  if  the  court  should  be 
of  a  contrary  opinion,  then  the  order  of  adjudica- 
tion and  the  order  of  quarter  sessions  was  to 
be  quashed. 

By  the  statute  9  &  10  Yict.  c.  66,  s.  1,  it  is  pro- 
vided that, 

From  and  after  the  passing  of  the  Act  no  person  shall 
be  xemored,  nor  shall  any  warrant  be  granted  for  the 


removal  of  any  person  from  any  parish  in  whioh  such 
person  shall  have  resided  for  five  years  next  before  the 
application  for  the  warrant ;  provided  always,  that  the 
time  daring  which  such  person  shall  be  a  prisoner 
in  a  prison,  or  shall  be  serving  Her  Majesty  as  a 
soldier,  marine,  sailor,  or  reside  as  an  in-pensioner 
in  Greenwich  or  Chelsea  Hospitals,  or  shaU  be  con- 
fined in  a  Innatio  asylnm,  or  house  duly  licensed 
or  hospital  registered  for  the  reception  of  Innatios, 
or  as  a  patient   in  a  hospital,  or  aurin£[  which  anv 

Eerson  shall  receive  reliei  from  any  parish,  or  shall 
e  wholly  or  in  part  maintained  by  any  rate  or  sub- 
scription raised  in  a  parish  in  which  such  person  does 
not  reside,  not  being  a  hondjide  charitable  gift,  shall  for 
all  purposes  be  excluded  in  the  computation  of  time 
hereinbefore  made,  and  that  the  removal  of  a  pauper 
lunatic  to  a  lunatic  asylum  under  the  provisions  of  any 
Act  relating  to  the  maintenance  and  care  of  pauper 
lunatics  shall  not  be  deemed  a  removal  within  the 
meaning  of  this  Act:  provided  always,  that  whenever 
any  person  shall  have  a  wife  or  children,  having  no  other 
settlement  than  his  or  her  own,  such  wife  and  children 
shall  be  removable  whenever  he  or  she  is  removable,  and 
shall  not  be  removable  when  he  or  she  is  not  removable 

By  24  &  25  Vict.  c.  55,  s.  1,  that. 

After  the  25th  March  next,  the  period  of  three  years 
shall  be  substituted  for  that  of  five  years,  specified  in 
9  &  10  Vict.  c.  66,  s.  1,  and  the  residence  of  a  person  in 
any  part  of  a  union  shall  have  the  same  effect  in 
reference  to  the  provisions  of  the  said  section  as  a 
residence  in  any  parish. 

By  the  Union  Chargeability  Act  1865  (28  &  29 
Vict.  c.  79),  s.  8,  that, 

From  and  after  the  25th  March  1866  the  period  of  one 
year  shall  be  substituted  for  that  of  three  years 
specified  in  24  A  25  Vict.  c.  55,  s.  1. 

And  by  11  &  12  Vict.  c.  Ill,  s.  1,  that, 

Whenever  any  person  should  have  a  wife  or  children 
having  no  other  settlement  than  his  or  her  own,  such 
wife  and  children  shall  be  removable  from  any  parish 
or  place  from  which  he  or  she  would  be  removable, 
notwithstanding  any  provisions  of  the  said  recited  Act 
(9  &  10  Vict.  c.  66),  and  shall  not  be  removable  from  any 
parish  or  place  from  which  he  or  she  would  not  be 
removable  by  reason  of  any  provision  in  the  said  recited 
Act. 

J.  G,  EarJe  (with  him  Poland)  for  the  appellants. 
—The  order  of  the  stipendiary  magistrate  and  of 
the  Court  of  Quarter  Sessions  was  wrong,  since  the 
pauper  had  gained  a  status  of  irremovability  in  the 
respondent  union.    By  11  &  12  Vict.  c.  Ill,  s.  1,  a 
wife  is  not  removable  from  any  parish  or  place 
from  which  the  husband  is  not  removable.    The 
question  therefore  is,  whether  the  husband    is 
removable  under  9  &  10  Vict.  c.  66,  The  husband 
was  not  removable,  because  ho  had  acquired  a 
status  of  irremovability  in  the  respondent  union 
under  9  &  10  Vict.  c.  66,  s.  1,  24  &  25  Vict.  c.  55, 
s.   1,  and   the    Union    Chargeability    Act    1865 
(28  &  29  Vict.  c.  79),  s.  8,  by  residing  therein  for 
one  year.    It  is  not  disputed  that  the  maintenance 
of  the  wife  as  a  pauper  lunatic  at  the  expense  of 
the  appellant  union  was  relief  to  the  husband, 
but  it  ib  found  in  the  case  that,  excluding  the 
time  during  which  the  wife  was  confined  in  the 
asylum,  and  he  was,  by  consequence,  receiving 
relief  in  the  computation   of    the  time,  he  had 
resided  in  the  respondent  union  for  a  period  of 
390  days.    As  therefore  there  was  a  period  of  one 
year  during  which  he  had  resided  in  the  respon- 
dent   union   without    receiving   relief,    he    had 
acquired  a  status  of  irremovability,  and  no  order 
could  rightly  be  made,  either  for  his  removal  or 
for  that  of  his  wife.     In  Beg.  v.  The  Inhdbitanta 
of  Ghristchurch  (18  L.  J.  28,  M.  C.)  it  was  decided 
as   long  ago  as   1848   that   the  residence  need 
not  be  a  continuous  residence.    In  his  judgment 
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in  that  case  Lord  Denman,  C.J.  says :  "  The 
enacting  clause  inclndes  all  persons  who  have 
resided  five  years ;  the  excepting  clanse  excepts 
from  the  class  of  all  residents  several  classes,  and 
among  others  prisoners.  The  form  of  the  except- 
ing clanse  appears  to  make  it  applicahle  to  all  the 
time  to  which  the  enacting  clanse  applies;  it 
assnmes  that  the  five  years  reqnirea  by  the 
enacting  clanse  have  been  computed,  and  the 
excepting  clause  is  to  come  into  operation  only 
in  respect  of  such  persons  who  have  been  thus 
found  to  have  resided  for  the  required  five  years, 
and  the  mode  in  which  it  is  directed  to  operate  is 
by  excluding  the  time — say,  of  imprisonment,  for 
example — from  the  computation  so  assumed  to 
have  been  made.  The  process  directed  may  be 
described  to  be  this :  when  the  five  years  have 
been  computed  for  any  person,  then  examine 
whether  such  person  has  been  under  disability 
during  auy  part  thereof ;  has  part  of  such  resi- 
dence been  within  a  prison,  for  example  P  If  no, 
the  person  is  irremovable.  If  yes,  the  time 
thereof  shall  be  exclnded  from  the  five  years,  and 
an  equal  portion  of  preceding  time  brought  into 
computation  instead. '  Adopting  this  process  in 
the  present  case,  we  obtain  a  full  residence  of 
one  year  in  the  respondent  union,  during  which 
the  husband  of  the  pauper  was  not  under  any 
disability.  The  same  process  of  computation  was 
adopted  in  Beg.  v.  The  Overseers  of  Ha/rifield 
(21  Jj.  J.  65,  M.  C),  in  which  case  Lord  Campbell, 
C.J^  says:  "What  then  is  the  intention  of  the 
Legislature  by  this  provision  (9  &  10  Yict.  c.  QQ, 
8.  1)  ?  First,  that  in  computing  whether  the 
pauper  has  resided  altogether  five  years  in  the 
parish,  the  time  during  which  he  has  been  a 
prisoner  in  any  prison,  either  in  or  out  of  the 
parish,  shall  be  excluded  from  the  computation ; 
and  secondly,  that  the  same  course  shaU  be  par- 
sued  in  computing  whether  there  has  been  a 
residence  of  five  years  next  before  the  application 
for  the  warrant ;  or,  in  other  words,  that  the  time 
of  the  imprisonment  shall  neither  tell  in  making 
up  the  five  years,  nor  shall  operate  as  a  break 
in  the  residence  if  altogether  it  has  continued  for 
five  years.  Looking  to  the  whole  scope  of  this 
proviso,  we  think  it  distinctly  intimates  that,  in 
the  computation  to  determine  whether  the  pauper 
is  removable,  certain  periods  of  time  are  to  be 
struck  out  of  the  computation  for  all  purposes ; 
and  the  result  is  to  oe  arrived  at  as  if  those 
periods  of  time  never  had  existed  so  as  to  pre- 
vent the  pauper  from  taking  advantage  of  them 
in  making  up  his  five  years,  and  to  prevent  the 
parish  officers  from  depriving  him  of  the  status 
in  the  parish  which  he  has  acquired  by  reason  of 
any  of  the  occurrences  enumerated."  In  Beg.  v. 
The  Guardians  of  the  West  Ward  Union  (7  E.  &  B. 
21)  also,  the  same  principle  was  followed.  The 
order  for  removal  to  the  appellant  union  ought 
not  therefore  to  have  been  made. 

Fhilbrick,  Q.C.  and  Woollett  for  the  respon- 
dents.—The  order  adjudging  the  pauper  to  be 
settled  in  the  appellant  union  is  rignt.  [Pollock, 
B. — Is  not  the  husband  irremovable  by  reason  of 
one  year's  residence,  and  is  not  that  sufficient  ?] 
It  is  stated  in  the  case  that,  on  the  31st  Dec.  1883, 
an  order  was  made  adjudging  the  pauper  to  be 
settled  in  the  appellant  union,  which  order  was 
not  appealed  agamst.  Again,  on  the  17th  Oct. 
1884,  a  similar  order  was  made,  and  not  appealed 
against ;  and  on  the  2nd  March  1885  she  was 


removed  by  order  pursuant  to  the  last-mentioned 
order  of  adjudication  to  the  lunatic  asylum  of  the 
appellant  union.  These  orders  of  adjudication,  and 
the  order  of  removal,  are  adjudications  in  rem, 
and  constitute  a  break  of  residence.  There  can  be 
no  greater  break  of  residence  than  an  order  of 
adjudication  and  removal.  [Pollock,  B. — How  do 
you  show  that  a  break  in  the  wife's  residence  is  a 
break  in  the  husband's  P]  Under  the  35th  seaion 
of  the  Divided  Parishes  and  Poor  Law  Amend- 
ment Act  1876  (39  &  40  Yict.  c  61)  the  wife 
derives  her  settlement  from  that  of  her  husband, 
and  consequently  an  adjudication  of  her  settle- 
ment was  necessarily  an  adjudication  of  his 
settlement.  [Hawkins,  J. — The  order  of  adjudi- 
cation of  her  settlement  was  merely  an  order  for 
the  purpose  of  fixing  the  union  with  the  cost  of 
her  maintenance  in  the  asylum.]  But  an  order 
was  regularly  made,  and  carried  into  effect  for 
her  removal  to  the  Ipswich  Borough  Lunatic 
Asylum,  that  is,  for  her  removal  into  the  appel- 
lant union  ;  and  there  can  be  no  greater  break  of 
residence  than  that.  After  that,  therefore,  a 
fresh  start  was  necessary  in  the  computation  of 
the  length  of  residence  necessary  to  confer  a 
status  of  irremovability.  [Hawkiks,  J. — ^Do  you 
say  that  if  the  husbana  had  himself  applied  for 
relief,  and  the  guardians  had  tried  to  remove  him, 
he  coald  not  have  said  that  he  would  not  be 
removed  because  he  had  a  status  of  irremovability 
by  a  year's  residence  ?]  That  ia  my  argument, 
since,  if  the  husband  is  irremovable,  the  wife  is 
so  also. 

Earls  was  not  called  upon  to  reply. 

Pollock,  B.  —  Although  this  case  at  first 
seemed  to  raise  a  difficult  point  as  to  the  proper 
construction  of  the  various  Acts  of  Parliament 
dealing  with  the  question  of  the  settlement  and 
removability  of  paupers,  yet  now  that  we  have 
heard  the  whole  case  there  does  not  seem  to  be 
any  real  difficulty.  The  husband  of  the  paaper, 
the  order  for  whose  removal  to  the  appellant 
union  is  now  appealed  against,  has  since  the  3rd 
Sept.  1883  resided  continuously  at  Le^ton  in  the 
respondent  union.  Unfortunately,  his  wife  is 
subject  to  periodical  attacks  of  insanity,  and  on 
three  occasions  since  that  date  it  has  been  found 
necessary  to  remove  her  to  an  asylum,  where  she 
has  been  maintained  as  a  pauper  lunatic.  On 
the  1st  March  1886,  the  date  on  which  the  last 
order  was  made  removing  her  to  an  asylum,  the 
husband  had  been  resident  in  the  respondent 
union,  after  deducting  the  several  periods  during 
which  the  wife  was  maintained  as  a  pauper 
lunatic,  for  a  period  of  390  days,  although 
there  had  been  no  one  continuous  period  of 
one  year  during  which  the  wife  had  resided 
with  him,  and  the  question  which  we  have  to 
decide  is,  whether  under  these  circumstances 
he  has  resided  in  the  respondent  union  for  one 
year  within  the  meaning  of  9  &  10  Vict.  c.  66,  s.  1, 
as  modified  by  subsequent  statutes.  By  that 
statute,  passed  in  the  year  1846,  it  was  provided 
that  no  person  shall  be  removed  from  any  pariah 
in  which  such  person  shall  have  resided  for  five 
years  next  before  the  application  for  the  warrant, 
certain  periods  being  for  all  purposes  excluded  in 
the  computation  of  the  five  years,  one  of  such 
periods  being  the  time  during  which  such  person 
shall  receive  relief  from  any  parish.  This 
statute  is  still  in  force,  except  that  the  period  of 


J 


MAGISTRATES'  OASES. 


517 


-r»— 


Q.B.  Div.]        GuAKDiANS  OP  Ipswich  Union  v,  Guakdians  op  West  Ham  Union.        [Q.B.  Div. 


five  years  mentioned  in  it,  after  being  reduced  to 
three  years  by  24  &  25  Vict.  c.  55,  s.  1,  has  now 
been  fixed  at  one  year  by  the  Union  Ohargeability 
Act  1865  (28  &  29  Vict.  c.  79),  s.  8.  The  question 
therefore  is,  whether  the  husband,  on  whose 
removability  the  removability  of  the  wife  by  11  & 
12  Yict.  c.  Ill,- 8. 1,  depends,  and  who,  it  is  not 
disputed,  received  relief  during;  the  time  the  wife 
was  confined  as  a  pauper  lunatic  by  reason  of  her 
maintenance  in  the  asylum  as  such,  bad  within 
the  meaning  of  the  statute  I  have  cjuoted  resided 
for  one  year  in  the  respondent  union.  Now,  he 
had  not,  it  is  true,  resided,  deducting  the  periods 
ordered  by  the  statute,  for  any  one  continuous 
year ;  but  the  cases  cited  by  Mr.  Earle  show  that 
the  law  does  not  require  that.  From  Beg.  v.  The 
Inhabitants  of  Chriatchurch  (18  L.  J.  281  M.  0.), 
Reg.  v.  The  Overseers  of  Hartfield  (21  L.  J.  65, 
M.  C),  and  Reg.  v.  The  Ouardians  of  the  West 
Ward  Union  (7  E.  &  B.  21),  it  is  abundantly  clear 
that  disjointed  pieces  of  residence  may  be  put 
together  to  make  up  the  period  prescribed  by  the 
Act.  In  Reg.  v.  The  Inhabitants  of  Ghristcnurch 
the  process  of  computation  is  described  in  this 
way :  •*  When  the  five  years  have  been  computed 
for  any  person,  then  examine  whether  such  person 
has  been  under,  disability  during  any  part 
thereof;  has  part  of  such  residence  been 
within  a  prison  for  example?  If  no,  the 
person  is  irremovable.  If  yes,  the  time  thereof 
shall  be  excluded  from  the  five  years,  and  an 
equal  portion  of  preceding  time  brought  into 
computation  instead."  This  shows  what  the 
law  is  very  clearly.  Now  what  are  the  facts 
of  this  case?  On  the  23rd  Sept.  1883  the 
pauper  and  her  husband  left  Ipswich,  and  went 
to  reside  in  the  "West  Ham  Union.  The  wife 
became  insane,  and  on  the  9th  Nov.  1883  was 
removed  by  an  order  of  justices  to  the  Essex 
County  Lunatic  Asylum  as  a  pauper  lunatic,  and 
on  the  31st  Dec.  1883  an  order  was  made  adjudging 
her  to  be  settled  in  and  chargeable  to  the  Ipswich 
Union.  On  the  12th  March  1884  she  was  dis- 
charged, but  on  the  19th  June  1884  she  was 
again  sent  to  the  Essex  County  Asylum,  and  on 
the  17th  Oct.  1884  a  second  order  was  made 
adjudging  her  to  be  settled  in  and  chargeable  to 
the  Ipswich  Union ;  and  further,  on  the  2nd  March 
1885  an  order  was  made  for  her  removal  to  the 
Ipswich  Borough  Lunatic  Asylum,  under  which 
sne  was  actually  removed,  and  maintained  there. 
On  the  28th  May  1885  she  was  discharged,  but 
on  the  1st  March  1886  she  was  again  sent  to  the 
Essex  County  Asylum,  but  on  an  order  being  again 
made  adjudging  her  to  be  settled  in  the  Ipswich 
Union,  that  union  appealed  on  the  ground  that 
she  had  gained  a  status  of  irremovability  in  the 
West  Ham  Union  by  a  residence  of  one  year. 
Now,  computing  the  time  according  to  the  process 
which  has  been  long  ago  declared  to  be  the  law, 
there  has  been  a  residence  of  one  year  within  the 
meaning  of  the  statute ;  but  it  has  been  argued 
by  Mr.  Philbrick  that  the  last  order  adjudicating 
her  settlement  to  be  in  the  Ipswich  Union  and 
ordering  her  removal  there,  which  removal  was 
carried  out,  was  an  adjudication  in  rem,  and 
caused  a  break  of  evidence.  But  I  do  not  see 
how  these  orders  can  affect  the  husband.  As  to 
the  time  during  which  the  wife  was  being  main- 
tained under  them,  of  course  they  affect  him, 
because  he  is  in  receipt  of  relief  during  that 
time    by   virtue    of    her    maintenance    under 


them.  In  this  case,  however,  that  is  imma- 
terial, because  there  still  remains  without  that 
time  one  year  during  which  he  resided  in 
the  respondent  union  without  an^  disability. 
But  those  orders  cannot,  in  my  opinion,  affect 
his  status  in  any  other  manner,  because,  accord- 
ing to  the  true  construction  of  the  statute,  no 
order  whatever  made  as  to  a  man's  wife  can,  as 
far  as  I  see,  affect  the  question  of  his  remova* 
bility.  He  then  being  irremovable,  the  1st  section 
of  11  &  12  Yict.  o.  Ill  comes  into  operation,  with 
its  provision  that  where  a  man  is  removable  his 
wife  is  removable  also,  but  where  a  man  is  irre- 
movable the  wife  also  is  irremovable.  On  these 
grounds  I  think  that  the  order  was  improperly 
made,  and  must  be  quashed. 

Hawkins,  J. — I  am  of  the  same  opinion.  By 
9  &  10  Yict.  c.  66,  s.  1,  reading  into  tnat  statute 
the  alterations  made  by  24  &  25  Yict.  c.  55,  s.  1, 
and  28  &  29  Yict.  c.  79,  s.  8,  it  is  provided  that 
no  person  shall  be  removed  from  any  parish  in 
which  such  person  shall  have  resided  for  one  year 
next  before  the  application  for  the  warrant,  pro* 
vided  that  the  time  during  which  any  such  person 
shall  receive  relief  from  any  parish  shall  for  all 
purposes  be  excluded  in  the  computation  of  the 
time  mentioned.  That  is  the  law  at  the  present 
time,  and  it  was  decided  in  the  case  of  Reg,  y. 
The  Inlmhita/nis  of  Ohristchurch  (18  L.  J.  28, 
M,  C),  and  some  other  cases  which  followed  the 
rule  there  laid  down,  that  according  to  the  true 
construction  of  the  statute  all  the  periods  during 
which  a  person  receives  relief  are  to  be  excluded 
from  the  computation  of  the  time,  and  that  when 
that  has  been  done  the  fragments  which  remain 
after  the  exclusion  are  to  be  added  together,  and 
if  they  bring  the  result  up  to  one  year  then  the 
person  is  irremovable.  Now  there  is  also  one 
other  section  which  we  have  to  apply  to  the  facts 
before  us,  and  that  is  the  1st  section  of  11  &  12 
Yict.  c.  Ill,  which  provides  that  when  any  person 
shall  have  a  wife  and  children  having  no  other 
settlement  than  his  or  her  own,  such  wife  and 
children  shall  be  removable  from  any  parish  or 
place  from  which  he  or  she  would  be  removable, 
notwithstanding  any  provisions  of  the  recited  Act, 
that  is,  of  9  &  10  Yict.  c.  66,  and  shall  not  be 
removable  from  any  parish  or  place  from  which 
he  or  she  would  not  oe  removable  by  reason  of 
any  provision  in  the  said  recited  Act.  This  is  the 
law  which  we  have  to  apply,  and  the  facts  are 
these :  On  the  23rd  Sept.  1883  Thomas,  the  hus- 
band of  Sarah  Ann  Warne,  came  with  his  wife  to 
reside  at  Leyton  in  the  West  Ham  Union,  and 
there  is  no  doubt  that  from  that  time  to  the 
present  he  has  been  resident  there,  and  but  for 
the  fact  that  his  wife  has  been  removed  at 
intervals  during  that  period  to  the  county  lunatic 
asylum  as  a  pauper  lunatic,  there  could  be  no 
possible  objection  to  his  claim  to  and  status  of 
irremovability  on  the  ground  of  a  continuous 
residence.  Personally  he  has  never  changed  his 
residence  or  become  chargeable,  and  but  for  the 
circumstances  I  am  about  to  mention  his  claim  to 
a  status  of  irremovability  would  be  perfect.  But 
it  is  said  that  that  status  is  destroyea  by  reason  of 
his  wife  having  become  a  pauper  lunatic  and  been 
removed  as  such  to  the  Essex  County  and  Ipswich 
Borough  Lunatic  Asylums.  I  will  not  go  into  the 
circumstance  of  her  first  removal  to  the  Essex 
County  Asylum  and  subsequent  discharge.  But 
on  the  19th  June  1885  I  find  she  was  lawfully 
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reinoTed  by  an  order  of  the  jnetices  to  the  Essex 
County  Lunatic  Asylum  as  a  pauper  lunatic,  and 
on  the  17th  Oct.  1884  a  lurtner  order  was 
regularly  made,  by  which  she  was  adjudged  to  be 
settled  m  and  chargeable  to  the  Ipswicn  Union, 
in  which  union  the  husband  and  wife  were  legally 
settled  before  their  migration  to  Ley  ton.  Then 
on  the  2nd  March  1885  she  was  lawfully  remoyed 
to  the  Ipswich  Borough  Lunatic  Asylum,  as  a 
pauper  lunatic,  under  an  order  which  was 
regularly  made,  pursuant  to  the  order  of  adjudi- 
cation  of  the  17tn  Oct.  1884,  and  was  maintained 
there,  and  was  chargeable  to  the  parish  of  St. 
Clement,  in  the  Ipswich  Union.  I  think  that  the 
order  of  adjudication  was  only  made  for  the  pur* 
pose  of  determining  by  whom  the  expense  of 
maintenance  was  to  be  paid,  and  I  do  not  see  any 
statement  that  she  was  removed  to  the  plac«  of 
her  last  le^l  settlement.  It  is  said  that  these 
facts  constitute  a  breeds:  in  her  residence,  and 
therefore  in  the  residence  of  the  husband.  I  am 
of  opinion  that  that  is  not  the  case.  The  husband 
has  been  continuously  resident  in  the  parish 
of  Leyton,  and  the  very  object  of  the  statute  was 
to  confer  a  benefit  on  a  person  who  had  resided  in 
a  parish  for  a  considerable  time,  and  to  obviate 
the  hardship  which  existed  under  the  old  law 
when  persons  were  removed  from  places  where 
they  had  resided  for  a  long  time  and  from  their 
friends  to  a  distant  part  of  the  country  where  they 
had  no  friends.  That  is  the  object  of  the  statute, 
and  its  effect  is  to  make  this  man  irremovable 
unless  we  say  that  there  is  a  break  in  his  resi- 
dence because  his  wife  was  unfortunately  removed 
as  a  lunatic  to  the  Ipswich  Borough  Lunatic 
Asylum.  I  am  far  from  saying,  and  it  is  not 
at  all  necessary  that  I  should  say,  that  he  might 
not  have  been  removed  before  he  had  gained  an 
absolute  status  of  irremovability  and  his  wife 
included  in  the  order ;  but  whatever  might  have 
been  done,  there  never  was  any  order  of  removal 
of  any  Rort  or  kind  affecting  the  husband.  If  it 
was  in  the  power  of  the  parish  officers  to  have  him 
removed,  t  uey  never,  as  a  matter  of  fact,  obtained 
any  such  order,  and  I  am  of  opinion  that  the  mere 
fact  that  the  wife  was  removed  to  a  lunatic 
asylum  as  a  pauper  lunatic  was  no  break  in  the 
residence  of  the  husband.  It  would,  in  my 
opinion,  be  straining  the  facts  to  an  unconscion- 
able extent  to  say  that  during  the  time  he  was 
living  in  his  own  house  in  Leyton  and  maintaining 
himself  there  by  his  own  labour,  he  was  to  be 
deemed  to  be  resident  in  the  parish  of  St. 
Clement,  Ipswich,  where  he  had  never  been  since 
the  year  1883,  simply  because  his  wife  was  an 
inmate  of  the  Ipswich  Borough  Asylum.  I  am 
clearly  of  opinion  that  the  husband  had  a  status 
of  irremovability  in  the  West  Ham  Union,  and  it 
is  not  necessary  to  go  further  than  that,  because, 
if  the  wife  has  not  completed  the  period  necessary 
to  give  her  a  status  of  irremovaoility,  yet  she  is 
not  removable,  because  when  the  husband  is  ir- 
removable the  wife  is  irremovable  also.  This,  I 
think,  answers  the  question  submitted  to  us, 
which  is,  "  If  the  court  shall  be  of  opinion  that 
the  said  Sarah  Ann  Wame  had  not  acquired  a 
status  of  irremovability  in  the  West  Ham  Union, 
the  order  of  adjudication  and  order  of  quarter 
sessions  are  to  be  confirmed ;  but  if  the  court  be 
of  a  contrary  opinion,  then  the  order  of  adjudica- 
tion and  the  order  of  quarter  sessions  to  be 
quashed."    I  am  of  the  contrary  opinion.    I  think 


that  Sarah  Ann  Wame  had  acquired  a  status  x>f 
irremovability  by  the  fact  of  her  husband  having 
acquired  a  status  of  irrenaovability  by  reason  of 
his  having,  excluding  the  periods  during  which 
she  was  in  the  lunatic  asylums,  resided  in  the 
parish  of  Leyton  for  a  period  of  390  days,  which 
covers  the  365  days  required  by  the  statute. 

Order  of  sessions  quashed. 

Solicitor  for  the  appellants,  Eexvoorihy,  for 
A.  F,  VuUiamyf  Ipswich. 

Solicitors  for  the  respondents,  HiUeary  and 
ToAfhr. 


Monday,  Jan,  16, 1888. 

(Before  Mathew  and  Suite,  JJ.) 

Beg.  v.  The  Licensing  Justices  op  Caxw- 

KEBNE.  (a) 

Licensing  Act  1872  (35  ^  36  Vict.  e.  94),  s,  39- 
Six'day  licence — Renewal — Application  thereon 
for  seven-day  licence. 

A  holder  of  a  licence,  in  which  a  condition  is  inserted 
under  the  ^th  section  of  the  Licensing  Act  1872 
(35  ^  36  Vict.c.  94)  that  the  holder  shaU  keep 
the  premises  in  respect  of  which  such  licence  is 
gi'anted  closed  during  the  whole  of  Sufiday, 
{referred  to  in  the  Act  as  a  six-day  licence)  can- 
not, on  an  application  for  the  renewal  of  sw^ 
licence  under  the  same  section,  apply  for  its 
renewal  without  the  condition. 

This  was  a  rule  calling  upon  the  licensing  justice 
for  the  division  of  Crewkerne  in  the  county  of 
Somerset  to  show  cause  whjr  a  writ  of  mandamus 
should  not  issue  commanc&ng  them  to  hold  an 
adjournment  of  the  general  annual  licensing 
meeting  for  that  division,  holden  on  the  20th  Aug. 
1887,  and  at  such  adjournment  to  hear  and  deter- 
mine the  matter  of  an  application  by  Walter 
Miller  for  the  renewal  of  a  licence  authorising 
him  to  apply  for  and  hold  any  of  the  excise 
licences  that  might  be  held  by  a  publican  for  the 
sale  by  retail,  at  a  house  situated  at  Misterton  in 
the  said  county  known  by  the  sign  of  *'The 
Queen,'*  of  intoxicating  liquor  to  be  consumed 
either  on  or  off  the  premises  without  any  condi- 
tion attached  thereto. 

It  appeared  that  at  the  general  annual  licensing 
meeting  held  at  Crewkerne  on  the  27th  Aug. 
1881  application  was  made  for  a  provisional  ale- 
house licence  for  a  house  in  course  of  erection  at 
Misterton,  which  was  subsequently  completed 
and  became  the  house  mentioned  above  as  known 
by  the  sign  of  "  The  Queen." 

The  ground  principally  made  use  of  in  support 
of  the  application  was,  that  the  house  was 
situated  near  the  Crewkerne  railway-station,  snd 
that  persons  driving  to  the  railway-station  were 
inconvenienced  by  being  unable  to  find  stabling 
accommodation  within  a  reasonable  distance. 

The  applicant  at  an  early  stage  of  the  pro- 
ceedings stated  to  the  licensing  justices  that  he 
desired  a  six-day  licence  only. 

The  application  was  opposed  on  the  gronnd 
that  there  were  already  a  sufllcient  number  of 
licensed  houses  in  the  neighbourhood  to  satisfy 
the  reasonable  requirements  of  the  public  and 
that  there  was  scarcely' any  resident  population. 

The  justices  at  the  conclusion  of  the  arguments 

(a)  Beported  by  Joseph  Sxtth,  Eaq.,  BAiTl8t«r«l-lAv. 
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stated  that,  had  the  applicant  pressed  for  a  fall 
seven-day  licence,  they  should  nave  refused  it, 
bat  that,  as  it  appeared  that  it  would  be  a 
oonvenience  to  persons  in  the  locality  to  put  up 
their  horses  at  a  house  very  near  to  the  railway- 
station,  thev  would  grant  a  six-day  licence  on 
condition  tnat  thoroughly  satisfactory  stabling 
accommodation  were  provided. 

At  the  monthly  pettv  sessions  at  Crewkeme, 
on  the  18th  Feb.  1882,  this  provisional  order  was 
declared  final. 

The  applicant,  Walter  Miller,  became  the  tenant 
of  the  house  at  the  commencement  of  1883,  and 
from  that  period  yearly  took  a  six-day  licence 
in  respect  thereof. 

On  the  20th  Aug.  1887  application  was  made 
on  his  behalf  for  a  renewal  oi  the  licence  without 
the  condition  that  it  should  be  closed  on  Sundays, 
whereupon  the  justices,  on  the  ground  that  there 
w»8  not  any  greater  population  in  the  district  than 
there  was  at  the  date  of  the  original  application, 
and  that  the  number  of  passenger  trains  stopping 
at  Crewkeme  railway*station  on  Sunday  was  two, 
and  feeling  that  there  was  no  necessity  for  the 
sale  of  intoxicating  liquor  there  on  Sunday, 
refused  the  application. 

Independently  of  these  considerations  the 
justices  were  of  opinion  that  the  Legislature, 
in  giving  them  a  discretion  whether  to  grant  an 
original  licence  or  to  refuse  it  alto^ther,  could 
not  have  intended  virtually  to  limit  this  power  to 
remain  in  force  for  one  year  only  by  depriving 
them  of  the  authority  to  continue  the  restriction 
unless  at  the  reauest  of  the  licensee. 

On  the  refusal  of  the  application  the  holder  of 
the  licence  applied  for  and  obtained  a  rule  ni»i 
calling  upon  the  justices  to  show  cause  why  a 
writ  of  mandamus  should  not  issue  commanding 
them  to  hold  an  adjournment  of  the  genered 
annual  licensing  meetmg,  and  to  proceed  to  hear 
his  application  for  the  renewal  of  his  licence 
without  any  condition  attached  thereto. 

The  Licensing  Act  1872  (35  &  36  Yict.  o.  94) 
provides : 

Sect.  49.  Where  on  the  oooaaion  of  an  application  for 
a  new  lioenoe,  or  transfer  or  renewal  of  a  licenoe,  which 
anthoriBes  the  sale  of  any  intozioatingr  liquor  for  con- 
sumption on  the  premises,  the  applicant,  at  the  time  of 
his  application,  applies  to  the  licensing  jnstices  to  insert 
in  his  licence  a  condition  that  he  shall  keep  the  premises 
in  respect  of  which  such  licence  is  or  is  to  be  granted 
closed  daring  the  whole  of  Sunday,  the  justices  shall 
insert  the  sadd  condition  in  such  licence. 

The  holder  of  a  licence  in  which  such  condition  is 
inserted  (in  this  Act  referred  to  as  a  six-day  licence) 
shall  keep  his  premises  closed  during  the  whole  of 
Sunday,  and  the  provisions  of  this  Act  with  respect  to 
the  closing  of  licensed  premises  during  certain  hours 
on  Sunday^  shall  apply  to  the  premises  in  respect  of 
which  a  six-day  licence  is  granted  as  if  the  whole  of 
Sunday  were  mentioned  in  those  provisions  instead  of 
certain  hours  only. 

The  holder  of  a  six-day  licence  may  obtain  from  the 
Commisfiioners  of  Inland  Bevenue  any  licenoe  granted 
by  such  commissioners  which  he  is  entitled  to  obtain  in 
pursuance  of  such  six-day  licence,  upon  payment  of 
six-seventfas  parts  of  the  duty  which  would  otherwise 
be  payable  by  him  for  a  similar  licence  not  limited  to 
six  days  ;  and  if  he  sell  any  intoxicating  liquor  on 
Sunday  he  shall  be  deemed  to  be  selling  intoxicating 
liquor  without  a  licence. 

The  notice  which  a  licensed  person  is  required  to  keep 
painted  or  fixed  on  his  premises  shall,  in  the  case  of  a 
lioenoe  under  this  section,  contain  words  indicating 
that  such  licence  is  for  six  days  only.  In  calculating 
the  amoant  to  be  paid  for  a  six-day  licence,  any  fraction 
of  a  penny  shall  be  disregarded. 


The  justices  did  not  appear  to  show  cause  by 
counsel,  but  it  appeared  that  they  had  filed  an 
affidavit  which  was  read,  setting  out  the  above- 
mentioned  facts. 

Pateraon,  for  the  applicant,  in  support  of  the 
rule. — ^The  origin  of  the  jurisdiction  or  the  justices 
is  to  be  found  in  9  Geo.  4,  o.  61,  s.  1.    That  section 
establishes  general  annual  licensing  meetings,  and 
gives  the  justices  power  to  grant  licences  to  per- 
sons keeping  or  being  about  to  keep  inns,  alehouses, 
and  victualling  houses  to  sell  excisable  liquors  by 
retail  to  be  drunk  or  consumed  on  the  premises 
therein  specified.    There  is,  however,  nothing  in 
the  section  giving  the  justices  power  to  put  any 
condition  of  any  kind  whatever  into  a  licence. 
[Smith,  J. — Do  you  contend  that  the  holder  of  a 
six-day  licence  can  come  when  the  time  arrives 
for  its  renewal,  and  claim  to  have  it  renewed  as.  a 
seven-day  licence  P]    That  is  so.  The  49th  section 
of  the  Licensing  Act  1872  (35  &  36  Vict.  c.  94)  is 
the  foundation  of  what  is  called  a  six-day  licence. 
That  section  provides  that  where  on  the  occasion 
of  an  application  either  for  a  new  licence,  or  for  a 
transfer  or  for  the  renewal  of  a  licence,  for  the 
sale  of  intoxicating  liquor  for  consumptioa  on  the 
premises,  the  applicant  at  the  time  of  his  applica- 
tion applies  to  the  justices  to  insert  in  his  licence 
a  condition  that  he  shall  keep  the  premises  closed 
during  Sunday,  the  justices  shall  insert  the  con- 
dition in  the  licence.    The  condition  is  inserted 
on  the  application  of  the  applicant,  and  for  his 
benefit,  as  ne  thereby  has  only  to  pay  six-sevenths 
of  the  full  duty.    Further,  by  the  10th  section  of 
the  Licensing  Act  1874  (37  &  38  Vict.  c.  49)  it  is 
provided  that  no  person  holding  a  six-day  licence 
shall  sell  any  intoxicating  liquor  on  Sunday  to 
any  person  whatever  not  lodging  in  his  house, 
and  that  also  is  a  benefit  which  the  applicant 
receives   by    applying   to    have   this   condition 
inserted,  inasmuch  as  he  thereby  gets  rid  of  his 
common  law  obligation  to  serve  travellers    on 
Sunday.    [Smith,  J. — Do  you  say  that,  if  the 
justices  tell  the  applicant  they  will  not  give  him 
an  ordinary  licence,  but  that  if  he  likes  to  apply 
to  have  the  six-day  condition  attached  they  will 
give  him  a  six-day  licence,   and   he  takes  that 
course,  the  justices  are  bound  to   give  him  a 
seven-day  licence  on  any  renewal  day  on  which  he 
likes  to  come  and  demand  itP]  He  is  entitled  to  a 
renewal  of  his  licence  to  sell,  and  the  condition 
can  only  be  inserted  in  it  at  his  desire.    The  7th 
section  of   the  Act  of   1874  contains  a  similar 
enactment  as  to  an  early-closing  condition,  also 
to  be  inserted  on  the  application  of  the  applicant 
and  not  otherwise.     [Mathew,  J. — Is  not  that 
of  which  he    is   seeking  a  renewal    a   six-day 
licence?]      He  was  seeking  the    renewal  of  a 
licence,  which  is  a  licence  to  sell  without  limita- 
tion, and  there  is  nothing  to  show  that  if  on  one 
occasion  he  applies  to  have  a  six-day  condition 
inserted  in  it,  he  is  ajways  to  be  bound  to  apply 
to  have  the  same  condition  inserted,  and  that  he 
cannot  apply  to  have  a  licence  without  a  con- 
dition.    In  the  case  of  Beg.  v.  TJie  Justices  of 
Kirhdale  (18  Q.  B.  Div.  248)  it  was  decided  in 
terms  that  this  condition  can  only  be  inserted  iu 
a   new  licence  if  the  applicant  for  it    himself 
applies  to  the  licensing  justices  to  insert  it.  Lord 
(Meridge,    O.J.  there  says:    "It  is   said   that 
sect.  49    under    the     circumstances    jp^ives    the 
justices  discretion,  on  the  application  for  a  new 
licence,  not  only  to  withhold  it,  but  of  their  own 
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motion  and  will  to  insert  in  the  new  licence  they 
are  then  for  the  first  time  granting  a  condition 
which  the  applicant  has  not  applied  for.    I  think 
the  words  of  sect.  49  are  clear,  and  that  where 
on  application  for  a  licence  has  been  granted, 
or  is  to  be  or  is  intended  to  be  granted,  it  is  only 
at  the  instance  of  the  applicant  that  such  a  con- 
dition  can   be   imposed.     Here,  therefore,  the 
justices  could  not  impose  a  limitation  except  in 
circumstances  which  did  not  arise,  viz.,  a  request 
by  the  applicant  himself.    It  is  at  least  doubtful 
whether,  if  the  matter  had  arisen  on  renewal  in 
the  old  shape,  the  justices    could    on   a  mere 
application  for  a  renewal  of  the  old  licence  have 
inserted  such  a  condition.    With  all  respect  to 
the  views  of  the  learned  judg;e8  in  Ireland,  I  very 
much   doubt  whether  the   justices    could  have 
inserted  such  a  condition,  but  the  facts  here  do 
not  raise  that  point,  and  I  do  not  decide  it." 
The  Irish  cases  of  the  correctness  of  which  the 
learned  Lord    Chief  Justice  speaks  with  doubt 
are  Beg.  v.  The  Recorder  of  Dublin  (2  L.  Hep.  Ir. 
385)  and  Beg.  v.  CcUhcaH  (4  L.  Rep.  Ir.  567),  but 
these  cases  are  not  an  authority  on  the  point,  in 
view  of   the  fact  that  the    Irish  statutes   are 
different,  and  of  the  doubt  thrown  upon  them  in 
the  case  cited.    On  the  correct  construction  of 
the  statute,  which  couples  together  applications 
for  new  licences,  transiers,  and  renewals,  placing 
them  all  on  tbo  pnme  footing,  the  justices  have  no 
jurisdiction  in  any  of  the  three  cases,  and  it  has 
been  held  specifically  that  they  certainly  have 
not  in  the  first  any  jurisdiction  to  grant  any 
licence  other  than  the  unlimited    licence  men- 
tioned in  9  Geo.  4,  c.  61,  s.  1,  unless  the  applicant 
himself  applies  to  have  one  of   the  conditions 
prescribed  Dv  statute  inserted. 

Mathew,  J. — I  am  of  opinion  that  this  rule 
must  be  discharged.  We  now  know  the  history 
of  this  licence.  It  was  originally  granted  seven 
vears  ago  to  the  predecessor  of  the  present 
bolder,  who  is  now  applying  for  a  writ  of 
tnandamiM  directing  the  justices  to  renew  his 
licence  as  a  licence  authorising  him  to  sell  on  all 
the  seven  days  of  the  week.  The  predecessor 
applied  for  a  licence  in  the  full  sense  of  the  word. 
Tiie  application  was  opposed,  and  at  an  early 
stage  of  the  proceedings  the  applicant  stated 
that  he  was  willing  to  accept  a  licence  with 
a  condition  insertecL,  usually  described  as  a 
six-day  licence.  This  licence  was  granted, 
and  was  renewed  from  time  to  time  in  the 
same  form,  but  on  the  last  occasion  of  renewal  the 
applicant,  not  asking  for  a  new  licence  but  for 
a  renewal  of  the  old  licence,  suggested  that  it 
was  for  him  to  say  whether  it  should  be  a  six-day 
or  a  seven- day  licence,  and  that  the  justices  had 
no  discretion,  but  were  obliged  to  grant  him  a 
seven-day  licence.  Mr.  Paterson  has  now  put 
before  us  on  his  behalf  an  argument  in  favour  of 
the  same  view,  and  contends  that  the  insertion 
of  the  six-day  condition  is  a  concession  in  favour 
of  the  holder  of  the  licence,  and  that  therefore  he 
can  come  when  it  pleases  him  and  tell  the  justices 
that  he  is  for  the  future  willing  to  forego  the 
benefit  of  the  concession,  and  take  instead  a  seven- 
day  licence  with  all  its  disadvantages,  and  that 
thereupon  the  justices  must  on  an  application  for 
the  renewal  of  the  licence  renew  it  as  a  seven-day 
licence.  All  that  I  will  say  of  that  contention  is, 
that  it  is  extremely  ingenious.  In  my  opinion  the 
application  to  renew  was  an  application  to  renew  a 


six-day  licence.    It  is  obvious  that  opposition  to 
the  granting  of  a  licence  might  be  and  frequently 
is  bought  off  by  a  concession  on  the  part  of  toe 
applicant  in   agreeing  to  take  a  six-day  licence 
instead  of  a  seven-day  licence.    Is  it,  then,  to  be 
said  that  on  some  future  occasion,  when  no  oppo- 
sition has  been  organised  or  prepared,  he  may 
apply  to  have  it  renewed  as  a  seven-day  licence? 
Tnat  is  not,  in  my  opinion,  the  proper  construc- 
tion of  the  statute.    I  quite  agree  with  the  view 
expressed  by  May,  C.J.  in  the  Irish  case  Beg,  t. 
The  Becorder  of  Vuhlin  (2  L.  lUp.  388),  where  he 
says :  "  It  is  quite  conceivable  that  an  applicant 
for  a  new  licence  might  get  rid  of  opposition  by 
electing  to  take  a  six-dav  licence,  and  if  he,  on  the 
next  occasion  of  renewal,  is  to  be  permitted  at  his 
pleasure  to  substitute  a  general  licence  for  that 
accorded  to  him,  it  is  plain  the  licensing  autho* 
rities  would  be  deceived." 

Smith,  J. — I  am  clearly  of  the  same  opinion. 
With  regard  to  the  argument  put  before  us  by 
Mr.  Paterson  I  quite  agree  with  him  that,  under 
the  statute  9  Greo.  4,  c.  61,  s.  1,  the  justices  could 
not  put  in  any  condition  whatever.    If  they  did 
not  wish  intoxicating  liquors  to  be  sold  at  any 
house  on  a  Sunday,  ^1  they  could  do  was  to  refuse 
the  licence  altogether,    iut  the  49th  section  of 
the  Licensing  Act  1872  (35  &  36  Vict.  c.  94),  in  my 
opinion,  entireljr  altiored  the  law  in  this  respect 
Under  that  section  the  justices  can  insert  a  condi- 
tion that  the  holder  of  the  licence  shall  not  sell  en 
Sunday,  and  what  really  happens  now  in  a  case 
similar  to  that  which  I  have  put  is,  that  an  appli- 
cant can,  if  a  seven-day  licence  is  refused  nun, 
ask  for  a  six-day  licence.    On  this  point  I  quite 
agree  with  Lord  Coleridge,  C.J.  in  Beg.  v.  The 
Justices  of  Kirkdale  (18  Q.  B.  Div.  249),  where  ho 
says :  "  I  think  the  words  of  sect.  49  are  clear,  and 
that  where  an  application  for  a  licence  has  been 
granted,  or  is  to  oe  and  is  intended  to  be  granted, 
it  is  only  at  the  instance  of  the  applicant  that 
such  a  condition  can  be  imposed."    This  is  all  that 
was  decided  in  that  case,  and  it  is  exactly  what 
happened  in  this  case  in  1881.    Then  after  that 
for  some  years  the  licence  was   renewed  with 
the  six-day  condition,   until   at   length    at  tho 
general  annual  licensing  meeting  in  Aug.  1887 
application  was    made    for    a   renewal    of  the 
licence  without    the   condition    that    it    should 
be  closed  on  Sundays.    In  my  opinion  the  word 
"  renewal "  in  the  Act  of  1872  means  the  renewal 
of  the  licence  which  a  man  holds,  and  if  he  desires 
to  have  a  licence  of  a  different  kind  from  that 
which  he  has  he  must  make  a  fresh  application 
for  an  original  licence.    The  fallacy  of  the  whole 
case  lies  in  the  supposition  that  a  man  may  apply 
for  a  renewal  of  something  which  he  had  not 
before.    The  justices,  I  think,  rightly  answered 
the  applicant  by  saying  that  the  licence  which  he 
held  was  a  licence  with  a  condition  attached  to  it, 
and  that  his  application  for  a  licence  without  a 
condition  could  not  be  granted  as  a  renewal. 

Bule  discharged. 

Solicitors  for  the  applicant,  Oeare^  Sen,  and 
Pease, 
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Tueiday,  Jan.  17, 1888. 
(Before  Mathew  and  Smith,  JJ.) 

HOLGATE    AND    ANOTHER    (appS.)    V,    BrETT 

(resp.).  (a) 

Poor  law  —  Churchwarden  —  Attending  atulU  of 
aecounU--4>  ^  5  Will  4,  c.  76,  «.  98— General 
Order  for  Accounts,  Jan.  14, 1867,  art.  40. 

The  mere  aheenee  of  a  churchwarden  from  ihe  audit 
of  the  poor  law  accounts  of  his  parish,  due 
notice  having  been  given,  is  not  sufficient  in  itself 
to  support  a  conviction  for  wilful  disobedience  of 
ihe  rules  of  the  Poor  Law  Commissioners  under  the 
9Sth  section  of  4^5  WiU.  4,  c.  76. 

A  churchwarden  who  failed  to  attend  the  audit  of 
the  poor  law  accounts  of  his  parish,  was  convicted 
of  a  wilful  neglect,  or  disobedience  of  the  rules, 
orders,  and  regulations  of  the  Poor  Law  Com- 
missioners  under  the  9Sth  section  qfiSrb  Will.  4, 
c.  76. 

Held,  that,  as  he  had  taken  no  part  in  the  poor  law 
administraiion  of  the  parish;  as  the-  church- 
wardens  had  not  usually  attended  ihe  audit,  and 
no  intimation  had  been  given  that  their  absence 
had  interfered  with  the  transaction  of  the  busi- 
ness ;  and  as  the  notice  of  audit  UTidw  7^8  Viet. 
c  101,  s.  33,  contained  a/n  intimation  that  it  was 
** requisite  that  one  at  least  of  the  overseers" 
ehould  personally  attend  the  audit,  as  well  as  the 
assistant  overseer,  he  might  recksonably  have 
supposed  that  his  attendance  was  not  necessary ; 
and  that  the  conviction  must  be  quashed. 

This  was  a  case  stated  by  justices  of  Essex 
sitting  as  a  conrt  of  summary  jurisdiction  at 
Chelmsford,  under  20  &  21  Vict.  o.  43,  to  obtain 
the  opinion  of  the  court  upon  the  questions  of 
law  which  arose  before  them  as  therem  stated. 

The  facts  stated  in  the  case  were,  so  far  as 
material,  as  follows : — 

At  a  court  of  summary  jurisdiction,  held  at 
Chelmsford  on  the  5th  Aug.  1887,  Wyndham 
Holgate  and  five  other  persons  were  charged 
bv  the  respondent,  George  Henry  Brett,  of 
dolchester,  district  auditor  for  the  Essex  audit 
district,  comprising  the  Chelmsford  Union,  as 
follows :  "For  that  you,  on  the  20th  July  1887, 
at  the  parish  of  Chelmsford,  then  being  overseers 
of  the  parish  of  Springfield,  in  the  Chelmsford 
Union,  and  by  law  bound  to  account  to  the 
respondent  as  such  auditor,  unlawfully  and 
wilfully  did  disobey  a  certain  order  of  the  Local 
Government  Board,  dated  Jan.  14,  1867,  to  wit, 
did  not  attend  at  the  time  and  place  appointed  by 
the  auditor  for  the  audit  of  your  accounts,  and 
submit  to  such  auditor  all  books,  documents, 
appointments  in  writing,  contracts,  bills,  orders 
for  payment,  receipts,  and  other  vouchers,  con- 
taining or  relating  to  your  account,  together  with 
the  banker's  pass-book." 

The  defendants  were  the  churchwardens  and 
overseers  of  the  parish  of  Springfield,  one  being 
an  assistant  overseer  nominated  by  the  vestry 
and  appoiQted  by  the  justices,  and  authorised  by 
hia  written  appointment  "  to  perform  all  the 
duties  of  an  overseer,"  being  paid  a  salary. 

The  evidence  adduced  on  the  part  of  the 
prosecutor  was,  that  a  notice  of  the  audit  in  the 
form  required  by  law  was  sent  to  him  by  post 
prepaid,  addressed  "  To  the  overseers  of  the  poor 
of  the  parish  of  Springfield  near  Chelmsford," 

(a)  Baported  by  Joseph  Smith,  Kiq.,  BarriBter-at-Law. 
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and  that  such  notice  was  delivered  in  due  course 
into  the  hajids  of  the  assistant  overseer. 

It  was  also  proved  that  such  notice  of  the 
audit  was  duly  advertised  in  a  newspaper  circu- 
lating in  the  county  wherein  the  union  is  situated, 
by  the  production  of  the  Essex  Weekly  News 
newspaper,  which  is  published  at  Chelmsford. 
It  was  further  proved,  by  the  production  of  the 
valuation  lists,  and  the  overseers'  rate  books  of 
the  parish  of  Springfield,  that  each  of  the  two 
churchwardens  had  occasionally  signed  those 
docaments  in  conjunction  with  some  of  the 
overseers. 

It  was  also  proved  that  neither  the  church- 
wardens, the  overseers,  nor  the  assistant  overseer 
attended  the  audit,  or  produced  any  books, 
vouchers,  &c.,  at  any  time  during  the  day  ap- 
pointed by  the  notice  sent  and  advertised  by  the 
auditor,  nor  gave  any  reason  for  not  so  attending. 
On  cross-examination  the  auditor  stated  that,  if 
two  overseers  attended  the  audit,  it  was  all  that 
was  required,  and  that  he  had  never  seen  either 
churchwarden  of  Springfield  at  any  audit.  It 
was  admitted  bv  the  assistant  overseer  that  he 
had  made  out  all  the  rates  and  collected  them, 
and  also  performed  nearly  all  the  duties  of  the 
overseers  of  the  parish. 

It  was  contended  before  the  justices,  on  behalf 
of  the  two  churchwardens,  the  appellants,  that  as 
an  assistant  overseer  had  been  appointed  to  per- 
form all  the  duties  of  an  overseer,  and  that  as  the 
notice  of  the  audit  had  not  been  actually  received 
or  seen  by  them,  and  as  they  had  never  acted  in 
the  relief  of  the  poor  nor  had  taken  any  part  in 
the  collection  or  distribution  of  the  poor  rates, 
they  were  not  overseers  within  the  meaning  of 
the  poor  law  statutes,  or  the  orders  of  the  Local 
Government  Board,  and  that  they  were  not, 
therefore,  liable  to  a  conviction  for  not  attending 
the  audit,  and  for  not  producing  to  the  auditor 
the  accounts,  books,  papers,  &c.,  on  the  day 
appointed. 

The  justices  were  of  opinion  that  the  auditor 
had  done  all  the  law  required  sis  to  giving  notice 
of  the  audit,  that  the  appointment  of  an  assistant 
overseer  did  not  relieve  the  overseers  from  the 
performance  of  any  of  their  duties,  or  otherwise 
from  seeing  that  such  duties  were  properly  per- 
formed— in  fact,  that  ho  was  appomted,  as  his 
name  implies,  simply  to  assist  them  in  carrying 
out  such  duties,  and  that  churchwardens  are 
overseers  as  much  as  any  other  overseers  or 
assistant  overseers,  and  were  bound  with  the  other 
overseers  to  see  that  the  accounts  were  made  up 
and  produced  to  the  auditor,  and  to  attend  the 
audit,  or  to  see  that  thi^  was  done  by  some  of 
their  number.  They  therefore  convicted  all  the 
defendants,  and  fined  each  of  the  two  church- 
wardens, and  each  of  the  two  overseers,  one 
shilling  each  and  costs,  and  the  assistant  overseer 
21.  and  costs,  considering  that  his  conduct  was 
highly  culpable,  and  therefore  deserved  a  larger 
penalty. 

The  churchwardens  applied  to  the  justices  to 
state  a  case  for  the  opinion  of  the  High  Court  of 
Justice,  which  they  consented  to  do. 

If  the  court  should  b.e  of  opinion  that  their 
decision  was  right,  then  the  conviction  was  to 
stand ;  if  the  court  should  be  of  a  contrary  opinion, 
then  the  conviction  was  to  be  quashed. 

The  statute  4  &  6  Will.  4,  c.  76,  provides  as 

follows  : 
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HOLGATE  AND  ANOTHER   (apps.)   V.  BrETT   (resp.). 


[Q.B.  Dn-. 


Sect.  d8.  In  case  any  person  shall  wilfully  negleot 
or  disobey  any  of  the  roles,  orders,  or  reflrnlfttions  of  the 
oommisfiioners,  or  be  guilty  of  any  contempt  of  the 
commissioners  sitting^  as  a  board,  snco  person  shall  upon 
conviction  before  any  two  justices  forfeit  and  pay  for 
the  first  offence  any  sum  not  exceeding  51. 

The  General  Order  for  Accounts  (dated  the  14tli 
Jan.  1867),  and  issued  by  the  Poor  Law  Board,  in 
compliance  with  the  direction  contained  in  the 
11th  section  of  the  statute  28  &  29  Vict.  c.  79,  to 
render  the  accounts  of  the  guardians  conformable 
to  the  provisions  of  that  Act,  provides  as  follows  : 

Art.  40.  The  officers  of  the  union,  and  the  overseers 
and  officers  of  the  parishes  therein,  who  by  law  are 
bound  to  account  to  such  auditor,  shall  attend  at  the 
time  and  place  appointed  by  him  for  the  audit  of  their 
accounts,  and  shall  submit  to  the  auditor  all  books, 
documents,  appointments  in  writing,  contracts,  bills, 
orders  for  payment,  receipts,  and  other  vouchers  con- 
taining or  relating  to  their  accounts,  together  with  the 
banker's  pass-books,  where  the  overseers  keep  their 
accounts  with  a  banker ;  and  the  same  shall  at  the  time 
of  the  audit  bo  open  to  the  inspection  of  any  owner  of 
property  or  ratepayer  interested  in  such  accounts,  but 
to  such  extent  and  in  such  manner  only  as-  will  not, 
in  the  judgment  of  the  auditor,  interfere  with  the 
audit,  (a) 

Art.  59.  Whenever  the  word  "overseers"  is  used  in 
this  order,  it  shall  be  taken  to  mean  overseers  of  the 
poor  and  churchwardens,  so  far  as  they  are  authorised 
or  required  by  law  to  act  in  the  mana«rement  or  relief  of 
.the  poor,  or  in  the  collection  or  distribution  of  the  poor 
rate  in  any  parish,  and  to  apply  to  the  majority  of  the 
whole  body  of  churchwardens  and  overseers,  or  of  the 
overseers  only,  as  the  case  may  be.  (h) 

To  the  notice  of  audit  to  be  given  to  the  over- 
seers fourteen  days  before  the  audit  under  7  &  8 
Vict.  c.  101,  s.  33,  is  appended  (inter  alia)  the 
following  note : 

It  is  requisite  that  one  at  least  of  the  overseers  whose 
accounts  are  to  be  audited,  shall  personally  attend  the 
audit,  as  well  as  the  assistant  overseer  or  collector  (if 
any). 

Cha.nnell,(i.C,  (with  him  Wighiman  ITood).— 
The  conviction  of  the  churchwardens  was  wrong. 
The  section  provides  for  the  punishment  of 
persons  who  wilfully  neglect  or  disobey,  and  here 
there  was  no  wilful  disobedience,  as  the  church- 
wardens never  personally  received  the  notice  of  the 
auditor  nor  knew  in  any  way  that  their  attendance 
was  necessary.  There  is  a  paid  assistant  overseer, 
and  his  attendance  together  with  that  of  one  of 
the  overseers  is  all  that  has  ever  been  customary 
or  considered  necessary.  The  object  of  their 
attendance  is  to  produce  all  books  of  account 
and  documents  to  the  auditor,  and  none  of  these 
were  in  the  custody  of  the  churchwardens. 

A.  Glen. — The  conviction  was  right,  as  the 
churchwardens  are  just  as  much  overseers  as 
those  who  are  called  by  that  name,  and  were 
bound  to  attend.  As  to  the  sufficiency  of  the 
notice  it  was  held  in  Bex  v.  The  Justices  of  War- 
wickshire (6  A.  &  E.  873)  that,  under  the  81st 
section  of  the  statute  4  &  5  Will.  4,  c.  76, 
notice  of  grounds  of  appeal  is  sufficiently  given 
if  served  on  one  of  the  officers  having  the 
management  of  the  poor  of  the  removing  parish. 
It  has  always  been  the  rule  that  service  on  one 
overseer  is  equivalent  to  service  on  all,  and  it  has 
never  been  contended  that  it  was  necessary  to 
serve  notice  upon  all.  The  auditor  therefore  in 
this  case  had  given  all  due  and  usual  notice  of 
the  audit  to  be  held,  and  it  was  the  duty  of  the 

(a)  Glen's  Poor  Law  Orders,  10th  edit.,  p.  393. 

(b)  Glen's  Poor  Law  Orders,  lOtb  «dit.,  p.  402. 


I  appellants  to  attend  the  audit.  In  Points  t. 
Attwood  (6  C.  B.  38)  it  was  held  that  an  assistant 
overseer  appointed  in  general  terms  under  59 
Geo.  3,  c.  12,  8.  7,  was  an  overseer  within  6  &  7 
Vict.  c.  18,  B.  17,  and  that  service  of  notice  of 
objection  upon  such  assistant  overseer  was  good 
service.  In  Gaunter  v.  Addwma  (15  C.  B.  N.  S 
512)  service  upon  an  assistant  overseer  of  a  notice 
of  claim  under  the  30th  section  of  the  Reform 
Act  was  held  to  be  a  good  service.  (See  also 
Baher  v.  Locke  (18  C.  B.  N.  S.  52).  There  can  be 
no  question  therefore  as  to  the  sufficiency  of  the 
notice.  Next,  the  churchwardens  are  overseers 
for  this  purpose.  The  statute  43  Eliss.  c.  2,  pro- 
vides that  "the  churchwardens  with  certain 
other  persons  shall  be  called  overseers  of  the 
poor."  (See  B>ex  v.  Beeston,  1  Bott.  by  Const.  473, 
p.  421.)  Art.  59  of  the  General  Order  for 
Accounts  of  the  14th  Jan.  1867  provides  that  the 
word  "  overseers "  shall  be  taken  to  mean  ovei^ 
seers  of  the  poor  and  churchwardens  so  far  u 
they  are  authorised  or  required  by  law  to  act  in 
the  management  or  relief  of  tne  poor;"  and 
schedule  A.,  which  contains  the  forms  in  accord- 
ance with  which  by  art.  1  of  the  order  the 
overseers  of  every  parish  are  to  keep  their 
accounts,  provides  a  space  in  which  the  church- 
wardens are  to  sign  the  accounts.  Negatively, 
the  Church  Building  Acts  provide  that  the 
churchwardens  of  ecclesiastical  districts  shall  not 
be  overseers.  - 

Wightman  Wood  in  reply.— The  churchwardens 
did  not  personally  assist  in  the  collection  of  the 
rates,  and  were  therefore  not  pernons  **  bound  to 
account"  to  the  auditor.  [Smith,  J. — ^Are  not 
the  churchwardens  persons  required  by  law  to 
assist  in  the  collection  or  distribution  of  the  poor 
rate  P]  The  statute  7  &  8  Vict.  c.  101,  under 
which  the  notice  of  audit  is  issued,  provides  hy 
the  33rd  section  that,  "  the  overseers  or  other 
officers  employed  in  any  parish  in  carrying  the 
laws  for  the  relief  of  the  poor  into  execution,** 
shall  make  up  the  rate-booVs  and  send  them  to 
the  overseer,  and  the  auditor  may  require  *'  any 
person  holding  or  aocountable  for  any  money, 
books,  &c.,  relating  to  the  poor  rate  or  relief  of 
the  poor  to  produce  his  accounts  and  vouchers." 
These  words  apply,  and  apply  only,  to  persons 
actually  and  as  a  fact  employed  in  carrying  out  the 
poor  laws  and  actually  holding  the  money,  and  not 
to  persons  in  the  position  of  the  churchwardens 
in  this  case.  The  section  proceeds  to  impose  a 
fine  of  40«.  for  neglect  or  refusal  to  attend  the 
audit  or  produce  the  accounts  on  the  part  of  those 
persons.  [Smith,  J. — Do  you  say  that  that 
section  repeals  the  8th  section  of  4  &  5  Will.  4, 
c.  76  P  ]  It  amplifies  it,  and  makes  it  clear  that 
the  only  persons  bound  to  attend  are  persons  who 
have  taken  some  active  part  in  the  administration 
of  the  poor  law,  and  nave  in  their  possession 
money,  oooks,  or  accounts.  The  notice  of  andit 
is  founded  on  statute,  but  not  statutory,  and  if  it 
contains  anything  contrary  to  this  view  it  is  vlira 
vires.  The  cases  cited  as  to  notice  deal  with  civil 
matters,  and  do  not  apply  in  a  criminal  matter, 
where  the  wilfulness  of  the  neglect  to  do  an  act 
is  an  essential  part  of  the  offence ;  and,  even  if  the 
churchwardens  were  legally  bound  to  attend, 
which  it  is  submitted  they  were  not,  the  con- 
viction ought  not  to  be  sustained  in  the  absence  of 
proof  that  the  holding  of  the  audit  was  brought 
to  their  individual  knowledge. 


MAGISTKATBS'  OASES. 


523 


Q.B.  DiY.]     Reg.  v.  Justices  or  Cxjmbeblahd  ;  Ex  parte  Midlaud  Railway  Company.     [Q.B.  Div. 


Mathett,  J. — I  am  of  opinion  that  this  convic- 
tion cannot  be  upheld.    1  am  unable  to  come  to 
the  conclusion  that  there  has  been  in  this  case 
wilful  disobedience  within   the  meaning  of  the 
section  under  which  these  proceedings  were  taken. 
That  section  is  the  98th  section  of  4  &  5  Will.  4, 
c.   76,  which  provides  that  in  case  any   person 
shall  wilfully  neglect  or  disobey  any  of  the  rules, 
orders,  or  regulations  of  th^  Poor  Law  Commis- 
sioners appointed   under  the   Act,  or    of  their 
assistant  commissioners,  or    be    guilty   of   any 
contempt  of  the  said  commissioners  sitting  as  a 
board,  such  person  shall,  upon  conviction  before 
any  two  justices,  forfeit  and  pay  for   the  first 
offence  any  sum  not  exceeding  five  pounds,  and 
for    subsequent    offences  larger   penalties.      It 
seems  to  me  that  the  Legislature    intended  by 
thofle  words  to  create  a  criminal  offence  involving 
a    contumacious  disposition.      But   the   justices 
have  not  found  in  the  present  case  that  a  contu- 
macious disposition  existed  either  to  treat  the 
aaditor  with  disrespect  or  to  repudiate  any  obli- 
gation which  the  appellants  were  bound  to  per- 
form in  respect  of  their  ofiioe  as  churchwardens. 
I  think  that,  upon  the  authority  of  the  cases  which 
have  been  cited  by  the  learned  counsel  for  tHe 
respondents,  notice  of  the  audit  must  be  taken 
to  have  been  brought  home  to  the  appellants ;  but, 
on   looking   at  the  notice,  I  do  not  think  that, 
judging  from  the  matters  appearing  on  the  face 
of   it,  we  can  come  to  the  conclusion  that   the 
appellants   have    been    guilty   of    a  wilful    dis- 
obedience to  its  requirements.    The  notice  is  in  a 
Prescribed  form,  and  purports  to  be  ^iven  under  the 
*oor  Law  Amendment  Act  1844  (7  &  8  Vict.  c.  101) ; 
bat  it  is  significant  that  towards  the  end  of  it 
there  is  a  memorandum  in  these  terms :  "It  is 
requisite  that  one  at  least  of  the  overseers  whose 
accounts  are  to  be  audited  shall  personally  attend 
the  audit,  as  well  as  the  assistant  overseer  or 
collector  (if  any)."    I  do  not  think,  judging  from 
that  memorandum,  that  the  notice  of  audit  can 
have  contemplated  that  all  the  churchwardens 
and  overseers  would  attend.    When,  in  addition 
to  this,  we  consider  that  the  appellants  were  the 
churchwardens  of  the  parish,  whose  actual  duties 
were  of  an  ecclesiastical  character,  and  who  took 
no  actual  part  in  the  poor  law  administration, 
all  the  rates  having  been  made  out  and  collected, 
and  all  the  duties  of  the  overseers  of  the  parish 
having  been  performed  by  the  assistant  overseer ; 
that  the  auditor  had  audited  the  accounts  many 
times  before    in    the    absence    of   the    church- 
wardens ;  and  that  there  is  nothing  to  show  that 
it  was  ever  brought  to  their  knowledge  that  their 
absence  had  in    any  way  interfered    with   the 
transaction  of    the  business    of   the   audit,    as 
indeed  it  did  not,  since  the  auditor  himself  stated 
that   if    two  overseers  had    been  present  that 
would  have  been  all  that  was  required — when 
we  consider  all  these  matters,  it  seems  to    my 
mind  clear  that  the  churchwardens  might  very 
reasonably  conclude  that  the  attendance  required 
was  that  of  the  overseers  who  had  the  manage- 
ment   of    the    parish    accounts    for    poor    law 
purposes,    and    that  their  attendance  was    not 
required,  and  would  not  expedite  the  business 
of  the  audit.    For  these  reasons,  I  think  that  the 
conviction  cannot  be  sustained,    and  must    be 
quashed. 

Smith,  J. — I  am  of  the  same  opinion.    After 
having  my  attention  called  to  the  provisions  of 


the  33rd  section  of  7  &  8  Vict.  c.  101,  I  think 
that  the  evidence  tendered  on  behalf  of  the 
prosecution  amounted  only  to  primd  facie  evi- 
dence of  disobedience  which  could  be  rebutted 
by  evidence  showing  that  it  was  not  wilful  or 
contumacious.  The  conviction  must  therefore 
be  quashed,  but  without  costs. 

Conviction  quashed. 

Solicitors  for  the  appellants,  Pateraon,  Snow, 
Bloxam,  and  Kinder. 

Solicitors  for  the  respondents,  Duffield  and 
Bruty,  Chelmsford. 

Monday,  Feb.  6, 1888. 

(Before  Mathew  and  Smith,  JJ.) 

Eeg.  v.  Thb  Justices  op  Cumbeeland  ;  Ex  parte 
The  Midland  Railway  Company,  (a) 

Justice — Disqualification — Interest  — Bia^  — Justice 
taking  active  part  in  defending  appeal  against  a 
rating  decision — Justice  ex  officio  member  of 
board  of  guardians — Justice  sitting  to  hear 
appeal. 

Where  a  Justice  of  the  peace  is  shown  to  have  taken 
an  active  part  in  defending  an  appeal  against  a 
decision  of  which  he  approves,  but  to  which  he 
was  no  party,  he  is  disqualified  on  the  ground 
of  probcihility  of  bias  from  taking  part  in  deciding 
the  appeal. 

A  magiatrate,  an  ex  officio  member  of  a  board  of 
guardians,  took  an  active  part  i7i  defending  an 
appeal  which  a  railway  company  brought  against 
the  decision  of  an  assessment  commtittee  in  respect 
of  the  rating  of  their  property  in  a  particular 
parish,  and  voted  that  the  costs  of  the  assessment 
committee  in   defending  the   appeal  should  be 
dtf rayed  by  his  board  of  guardians.     When  the 
appeal  came  on  to  be  heard  at  quarter  sessions, 
he  mentioned  that  he  was  an  ex  officio  member 
of  the  board  of  guardians,  and  offered  to  retire 
from  the  bench,  but  did  not  mention  that  he  had 
taken  an  active  pa/rt  in  the  proceedi7igs  connected 
with  the  rating  of  the  railway  company,  or  its 
appeal  against  the  decision   of  the   assessment 
committee  which  was  adverse  to  the  company; 
and  he  was  allowed  to  take  part  in  the  adjudi- 
cation on  the  understanding  that  he  was  merely 
an  ex  officio  guardian,  arid    had  in    no    way 
interested  himself  in  the  subject-matter  of  the 
appeal.     The  Court  of  Quarter  Sessions  made 
an  order  affirming  the  decision  of  the  assessment 
committee. 
Held,  that  the  previous  conduct  of  the  magistrate 
showed  that  he  was  or  was  likely  to  be  swayed  by 
a  real  bias  in  the  matter,  and  that  therefore  the 
proceedings  of  the  Court  of  Quarter  Sessions  were 
irregular,  and  the  order  of  the  court  ought  to  be 
quashed. 

This  was  a  rule  nisi  which  had  been  obtained  by 
the  Midland  Railway  Company,  calling  upon  the 
justices  of  Cumberland  to  show  cause  why  a  writ  of 
certiorari  should  not  issue  to  bring  up  an  order  of 
the  Court  of  Quarter  Sessions  for  that  county  to 
be  quashed,  dismissing  the  appeal  of  the  railway 
company  against  the  valuation  oi  their  property 
in  tne  parish  of  Wetheral,  by  the  Assessment 
Committee  of  the  Carlisle  Union,  on  the  ground 
of  interest  in  one  of  the  justices  who  sat  on  the 

appeal. 

* 

(a)  Beported  by  W.  P.  £yes8LXT,  Ejiq.,  Barrister-at-Law* 
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The  facts  of  the  case  were  as  follows : 

When  the  appeal  of  the  Midland  Railway 
Company  came  on  to  be  heard  at  the  Court  of 
Quarter  Sessions,  at  Carlisle,  in  Oct.  1887,  a  Mr. 
Mounsey-Heysham,  who  is  a  justice  of  the  peace, 
and  an  ex  officio  member  of  the  Carlisle  Board 
of  Guardians,  asked  Mr.  Littler,  Q.C.,  who 
appeared  as  counsel  for  the  railway  company, 
whether  there  would  be  any  objection  to  his  sitting 
on  the  bench,  though  he  was  ex  offi>cio  a  member  of 
the  board  of  guardians.  Mr.  Mclntyre,  Q.C.,  who 
appeared  for  the  parish  of  Wetheral,  suggested 
that  neither  shareholders  of  the  company  nor 
ex  officio  members  of  the  board  of  guardians 
should  sit.  But  the  chairman  of  the  court  said 
he  was  an  ex  officio  member  of  the  Carlisle  Board 
of  Guardians,  but  had  never  attended  any  of  their 
meetings.  Thereupon  Mr.  Littler  suggested  that 
no  member  of  the  court  who  had  sat  on  the 
assessment  committee,  from  whose  decision  the 
appeal  lay,  should  sit,  but  that  he  did  not  see 
that  anybody  else  could  be  objected  to,  except 
technically. 

At  this  time  those  who  appeared  for  the  rail- 
way company  were  under  the  impression  that 
Mr.  Mounsey-Heysham  was  nothing  more  than  a 
mere  ex  officio  member  of  the  board  of  guardians, 
and,  like  the  chairman,  had  not  taken  any  part  in 
any  of  the  previous  proceedings  connected  with 
the  rate  in  question. 

The  appeal  was  heard,  and  the  rating  of  the 
assessment  committee  affirmed. 

Some  short  time  after,  in  the  month  of  Nov.  1887, 
the  attention  of  the  railway  company  was  called 
by  means  of  a  paragraph  in  one  of  the  local  news- 
papers to  the  fact  that  Mr.  Mounsey-Heysham  had 
taken  an  active  part  at  the  board  of  guardians 
in  defending  the  appeal  in  which  he  afterwards 
sat  as  a  magistrate,  and  had  himself  moved  to 
defend  the  appeal,  and  voted  that  the  guardians 
should  defray  the  costs  incurred  by  the  assess- 
ment committee  in  defending  the  appeal.  This 
Mr.  Mounsey-Heysham  did  not  deny,  as  appeared 
in  his  reply  to  the  newspaper  criticism. 

On  further  investigation  it  appeared  from  the 
minute  books  of  the  Carlisle  Board  of  Guardians, 
that  Mr.  Mounsey-Heysham,  as  ex  offi>cio  member 
of  the  board  of  guardians,  had  attended  thirteen 
meetings  between  Nov.  1886  and  the  end  of 
Sept.  1887,  and  that  the  question  of  the  assess- 
ment of  the  railway  company  and  matters  con- 
nected with  the  pending  appeal  were  discussed  at 
nine  meetings,  and  that  before  Nov.  1886  he  did 
not  appear  to  have  ever  attended  the  meetings  of 
the  board  of  guardians. 

At  the  October  session  of  1886  a  previous  appeal 
against  the  rating  of  the  same  assessment  com- 
mittee of  the  Midland  Railway  had  been  allowed 
on  the  ground  that  the  gross  rateable  value  of 
their  property  in  the  parish  of  Wetheral  had  not 
been  accurately  stated,  andMr.Moansey-Heysham 
was  dipsatisfied  with  that  decision,  and  imme- 
diately after  attended  the  board  of  guardians  for 
the  first  time  on  Nov.  11, 1886,  and  took  an  active 
part  in  obviating  the  effects  of  the  mistake  that 
had  been  made  in  the  rate-books  of  the  parish. 

The  mistake  arose  through  the  overseers  of 
Wetheral,  after  ascertaining  the  net  value  of  the 
railway  property  iu  their  parish,  thinking  they 
might  insert  any  amount  they  pleased  in  the 
gross  annual  value  column  of  the  rate-book ;  and 
in  one  case  the  gross  annual  value  was  repre- 


sented to  be  10^.  less  than  the  net  annual  yalne. 
Ilie  Midland  Railway  Company  contended  that 
they  ought  to  be  allowed  the  usual  deductions  for 
working  expenses,  &c.,  from  the  gross  estimated 
value,  and  to  reduce  by  the  amount  of  such 
'deductions  the  total  of  the  net  annual  value;  and 
in  this  contention  they  were  successf  uL 

On  the  above  facts  a  rule  nisi  for  a  writ  of 
certioroMri  was  granted  by  Wills  and  Grantham,  J  J. 

Mclniyre,  Q.C.  (F,  Marshall  with  him)  for  the 
overseers. — ^This  rule  ought  to  be  discharged 
The  proceedings  at  quarter  sessions  were  not 
irregular,  as  the  justice  whose  conduct  has  been 
impugned  was  not  so  interested  a  party  as  to 
vitiate  the  decision  to  which  the  oourt  came  in 
upholding  the  rating  of  the  assessment  com- 
mittee of  the  property  of  the  Midland  Railway 
Company.  In  the  first  place  it  does '  not  lie  in 
Mr.  Littler*s  mouth  to  ohject  to  the  presence  of 
the  justice  at  the  hearing  of  the  appeal.  Before 
the  case  came  on  for  hearing  he  mentioned  that 
he  was  an  ex  offi/cio  member  of  the  Carlisle  Board 
of  Guardians,  and  offered  to  retire  from  the  bench, 
but  Mr.  Littler,  on  behalf  of  the  railway  company, 
consented  to  his  taking  part  in  the  decision,  and 
only  objected  to  any  member  of  the  assessment 
committee  sitting  on  the  appeaL  The  question 
here  is  whether  the  justice  was  a  person  interested 
in  the  appeal,  and  so  the  order  of  the  justices  ooght 
to  be  quashed.  The  justice  was  not  a  member  of 
the  assessment  committee,  and  being  a  mere 
ex  offi/iio  member  of  the  board  of  gnardians  does 
not  make  him  in  any  way  an  interested  party. 
His  case  is  within  the  principle  of  5  &  6  Vid. 
c.  57,  s.  15,  which  provides  that  no  justice  of  the 
peace  shall  be  disabled  from  acting  as  such  justice 
at  any  petty  or  special,  or  general  or  quarter 
sessions,  in  any  matter  merely  on  the  ground 
that  he  is  an  ex  officio  member  of  any  board  ol 
^ardians  complaining,  interested,  or  concerned 
m  such  matter,  or  has  acted  as  such  at  acy 
meeting  of  such  board  of  guardians.  Because 
the  justice  has  acted  in,  or  discussed,  or  decided* 
anything  in  connection  with  this  appeal  as  an 
ex  officio  member  of  the  board  of  guardians  he 
is  not  thereby  disqualified  from  sitting  to  hear 
it.    [He  was  stopped.] 

Littler,  Q.C.  (E.  Pa^e  with  him)  for  the  Midland 
Railway  Company. — I  consented  to  the  justice 
taking  part  in  the  appeal  because  I  was  under 
the  impression  that  he  was  a  mere  ex  qffieio 
guardian-"— a  mere  titular  guardian,  and  had  taken 
no  part  or  lot  in  the  discussion  of  the  rating  of 
the  railway  by  the  guardians.  The  justice  was 
more  than  a  mere  ex  officio  member  of  the  board 
of  guardians,  he  was  a  most  active  member  in 
the  matter  of  this  rating  and  the  appeal  conse- 
quent upon  it ;  he  attended  all  the  meetings  of 
tne  board  of  guardians  at  which  the  matter  came 
on  for  discussion ;  he  resisted  the  contention  of 
the  railway  company,  and  proposed  that  the  costs 
of  the  assessment  committee  in  defending  the 
appeal  should  be  defrayed  by  the  guardians ;  and 
had  I  or  those  who  instructed  me  known  of  these 
facts,  we  should  not  have  consented  to  his  adjudi- 
cating on  this  appeal.  The  present  case  is  within 
the  principle  that  where  a  person  is  affected,  or 
likely  to  be  affected  by  bias  in  a  particular  matter, 
he  is  disqualified  from  sitting  as  judge  in  that 
matter.  Pecuniary  interest  is  by  no  means 
necessary,  and  here  we  do  not  suggest  any  such 
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improper  motive.  [Smith,  J.  referred  to  Beg.  v. 
Farrant,  57  L.  T.  Eep.  N.  S.  880 ;  20  Q.  B.  Div. 
58.]  The  facta  of  that  case  were  different  to  this, 
and  did  not  show  that  the  justice  had  or  would 
be  likely  to  have  any  bias  if  it  were  brought 
before  mm  to  adjudicate  upon.  Here  the  justice 
was  a  leading  spirit  in  the  dispute  with  the 
railway  company,  and  showed  by  his  acts  and 
conduct  that  he  had  formed  a  primd  facte  judg- 
ment before  he  adjudicated  on  the  appeal.  This 
case  is  within  the  principles  of  the  law  laid  down 
in  the  following  cases : 

fi^.  y.  MiUedffB,  40  L.  T.  Bep.  N.  S.  748;  4  Q.B. 

Bir.  882; 
Beg.  y.  Iree,  L.  Bep.  9  Q.  B.  Div.  894. 

McIrUyre  in  reply. — ^The  justice  has  done 
nothing  which  precluded  him  from  giving  a 
fair  and  impartial  mind  to  the  consideration  of 
the  appoal.  The  Lec^lature  clearly  contemplates 
that  ex  officio  guardians  should  be  members  of 
assessment  committees  (25  &  26  Yict.  o.  103,  s.  2); 
but  the  justice  here  did  not  serve  on  such  com- 
mittee ;  it  was  not  his  rating  or  valuation  that 
was  appealed  against,  and  his  actions  were  not 
inconsistent  with  strict  impartiality  when  he  came 
to  adjudicate  on  the  appeal. 

Mathxw,  J. — ^In  this  case  I  am  of  opinion  that 
this  rule  must  be  made  absolute.  It  is  quite 
clear  what  the  law  upon  the  subject  is,  and  the 
only  question  here  is,  whether  the  facts  that  have 
been  brought  before  us  establish  that  the  principle 
of  law  rehed  upon  by  the  appellants,  if  I  may  so 
call  them,  is  a|)plicable  to  the  particular  case. 
The  rule  of  law  is  that  where  a  magistrate  takes 
such  an  interest  in  the  subject-matter  of  the 
litigation  as  to  make  a  reid  bias  reasonably 
probable,  he  is  disqualified  from  sitting  as  a 
magistrate.  Now  the  circumstances  that  are 
relied  upon  in  this  case  are  no  doubt  peculiar. 
It  hfts  not  been  contended  on  the  part  of  the 
railway  company  that  there  was  the  slightest 
reason  to  impute  to  the  magistrate  that  he  had 
any  pecuniary  interest  in  the  result  of  the 
appeal,  or  that  he  was  influenced  by  any  pecuniary 
motive,  in  anything  that  he  did ;  nor  has  it  been 
suggested  for  a  moment  that  he  anted  h^m 
anything  else  than  a  sense  of  public  duty  and 
what  he  thought  was  incumbent  on  him  as  a 
magistrate.  All  that  being  conceded,  it  is  insisted 
for  the  railway  company  that  what  took  place  in 
the  particular  case  clearly  brings  him  witnin  the 
prohibition  contained  in  the  rule  to  which  I  have 
referred.  Now  the  first  important  fact  with 
reference  to  this  subject-matter  of  inquiry  is  the 
original  appeal  at  which  Mr.  Heysnam,  as  a 
magistrate,  presided.  That  was  an  appeal  against 
the  assessment.  The  assessment  had  been  made 
in  this  extraordinary  and  irregular  way.  The 
net  assessment  had  been  arrived  at  somenow,  and 
it  bad  been  thought  unimportant  what  the  gross 
assessment  under  the  circumstances  was.  We 
are  told  that  in  some  cases  the  gross  assessment 
was  a  little  more,  and  in  one  case  a  little  less, 
than  the  net  assessment.  That  being  so,  an 
appeal  was  to  be  anticipated  from  the  railway 
company,  and  one  of  those  appeals  came  before 
Mr.  Heysham  and  his  brother  magistrates.  The 
case  of  the  railway  company  was  perfectly  clear. 
Treating  the  gross  valuation  as  part  of  the 
assessment,  and  a  necessary  part  of  it,  they 
pointed  out  the  deduotions  that  ought  to  be  ' 


made  under  the  statute,  and  demonstrated  in 
that  way  that  the  net  assessment  should  be 
reduced.  The  magistrates  were  coerced  to  come 
to  that  conclusion ;  they  had  no  alternative,  and 
I  have  not  the  slightest  doubt  that  Mr.  Heysham 
at  any  rate  thought  that  great  injustice  had 
been  done  as  the  result  of  that  appeal.  Influenced 
by  that  feeling,  he  appears  to  have  taken  the 
matter  in  hand,  and  it  is  a  noticeable  ^hing  that 
at  every  meeting  subsequently  whenever  any 

Suestion  between  the  guardians  and  the  Midland 
iompany  turned  up  there  was  Mr.  Heysham. 
He   had   not,    apparently,  exhibited   a    similar 
devotion  to  the  interests   of   the  public  with 
reference  to  any  other  questions  whicn  arose.    In 
his  capacity  of  ex  ojfficio  guardian  he  had  not 
attended  before.    Now  what  steps  were  taken  to 
set  this    matter   right  P     Messrs.  Hedley,   the 
gentlemen  we  have  neard  of,  were  employed  to 
value.     I  asked  whether  the  net  valuation  was 
interfered  with.    No ;  the  old  net  valuation  con- 
tinued;  and  what  Messrs.  Hedley  appeared  to 
have  been  requested  to  effect  was  to  add  to  the 
valuation   so  much   as  would  make  the  gross 
valuation  practically  correct  so  that  no  deductions 
afterwards  would  bring  the  assessment  below  the 
net  assessment.    That  Messss.  Hedley  did.    The 
moment  they  had  completed  their  labours   and 
the  assessment  committee  had  begun  to  act  on 
the  results,  there  was  a  notice  from  the  railway 
coa[ipany  of  objection.   First,  there  was  a  proposal 
of  compromise.    The  railway  company  offered  to 
accept  an  assessment  of  4002.  a  mile  instead  of 
bOOl.  a  mile,  which  appeared  to   be  what  the 
other   assessment   worlced    out   at.     That   was 
refused.     Singular  to  state,  Mr.  Heysham  was 
again  present  on  that  occasion.    The  exact  part 
he  took  we  do  not  know,  but  it  appears   that 
proposal  was  refused.    A  further  discussion  took 
place.    An  application  was  made  on  the  part  of 
the  Caledonian  Bailway  Company — another  rail- 
way— ^for  some  information  to  guide  them.    Mr. 
Heysham,  again  no  doubt  influenced  by  public 
spirit,  declined  to  assist  the  Caledonian  Bailway 
Company,  and  would  give  no  information.    "We 
are  told  he  has  had  a  legal  training,  and  probably 
he  might   consider   that    that  was  a  perfectly 
justifiable    treatment   of    the   matter    from   a 
lawyer's  point  of   view,    viz.,  withholding   any 
information  of  that  sort.     Then   there  was  a 
correspondence  with  reference  to  a  Mr.  Payne 
attending  to  discuss  the  whole  matter  with  the 
assessment  committee.    I  do  not  know  that  much 
turns  upon  that,  all  we  know  is  that  Mr.  Payne 
did  attend  to  discuss  matters  before  the  assess- 
ment committee,  and  nothing  came  of  it.    Then 
a  question  was  raised  as  to  now  the  costs  of  the 
appeal  were  to  be  provided  for ;  again  Mr.  Heysham 
was  present  at  the  meeting,  and  a  very  important 
resolution  was  come  to,  that  the  assessment  com- 
mittee  should   be   assisted   to    prosecute   this 
particular  appeal — ^that  is  the  second  appeal-^nd 
added  to  that  it  was  proposed  by  Mr.  Heysham 
that  if  any  other  appeal  should  be  made  by  any 
of  the  other  railway  companies  similar  assistance 
should  be  afforded  to  the  particular  parish ;  so 
that  he  had  taken  the  whole  matter  in  hand  and 
clearly  had  a  very  strong  view  that  there  should 
be  any  amount  of  litigation  that  was  needful 
between  the  railway  companies  and  the  assess- 
ment committee  in  order  to  establish  what,   I 
cannot  help  seeing  he  thought,  were  the  rights 
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of  the  public,  and  the  rights  of  the  parish  in 
the  matter.  After  all  this  has  taken  place  he 
takes  his  seat  at  the  quarter  sessions.  Then  the 
chairman  of  the  quarter  sessions  mentions  that 
he  is  an  ex  officio  fi^ardian.  I  have  not  the 
slightest  reason  for  thinking  that  Mr.  Heysham 
was  concealing  anything,  or  supposed  he  was 
concealing  anything,  but  he  certainly  did  not 
express  himself  in  such  a  way  as  to  convey  to 
the  learned  counsel  present  anything  of  the 
part  he  had  taken  before,  and  the  concession  made 
by  the  learned  counsel  does  not  appear  to  me  to 
extend,  as  I  thought  it  might  at  first,  to  what  is 
now  complained  of.  Taking  his  seat  at  quarter 
sessions  on  that  occasion  on  the  bench,  he  sat  on 
an  appeal  upon  a  matter  with  regard  to  which  it 
appears  to  me  clear  he  had  formed  a  strong 
opinion.  I  am  satisfied  that  he  is  shown  to  have 
been  under  the  influence  of  a  real  bias  in  the 
matter,  and  whatever  the  result — the  result  which 
is  arrived  at  does  not  influence  me  in  the  least — 
the  proceedings  were,  it  appears  to  me,  irregular, 
and  this  rule  must  be  made  absolute.  At  the 
same  time,  subject  to  what  my  learned  brother 
may  think,  I  do  not  consider  this  a  case  in  which 
we  should  mark  our  sense  of  his  conduct,  and  the 
rule  must  be  made  absolute  without  costs. 

SuiTH,  J. — I  entirely  agree  with  what  has 
fallen  from  my  brother  Mathew;  I  also  agree 
with  the  view  he  has  taken  of  the  facts  of  the 
case  and  of  the  principle  to  be  applied  to  them, 
and  I  am  not  going  to  add  one  syllable  to  what 
he  has  said  thereon.  One  word  with  regard  to 
what  we  have  to  decide.  The  rule  was  laid  down  by 
Blackburn,  J.  as  applicable  to  a  case  like  this 
in  the  case  of  Beg.  v.  Band  (L.  B>ep.  1  Q.  B.  230). 
This  is  the  point :  **  wherever  there  is  a  likeli- 
hood that  the  judge,  whether  from  kindred  or 
any  other  cause,  would  have  a  bias  in  favour  of 
one  of  the  parties,  it  would  be  very  wrong  in  him 
to  act."  That  is  the  rule;  whether  there  is  a 
real  likelihood  from  kindred  or  any  other  cause 
that  he  may  have  a  bias  in  favour  of  one  of  the 
parties  he  ought  not  to  act.  Now  I  have  to  ask 
myself  whether  there  was  any  such  likelihood  in 
this  case.  What  do  I  find?  I  find  from  Oct. 
1886,  the  date  when  the  first  appeal  by  the 
company  was  heard  at  quarter  sessions  in  which 
the  company  were  appellants  on  what  1  may  call 
a  technical  point,  wnich  my  brother  Mathew  has 
pointed  out,  Mr.  Heysham  taking  the  liveliest 
interest  in  the  case  against  the  company.  I  find 
him  taking  a  conspicuous  and  prominent  part  in 
getting  up  the  case  of  what  I  may  call  the  assess- 
ment committee  against  the  railway  companv.  I 
find  him  advising  and  directing  them  to  fight  in 
antagonism  to  the  railway  company  from  Oct. 
1886  till  he  went  abroad  in  April  1887 ;  and  in 
April  1887  everything  had  been  prepared  for  the 
appeal  which  was  then  imminent,  and  which 
Ultimately  came  o£E  in  Oct.  1887.  I  cannot  bring 
myself  to  any  other  conclusion  than  that  un- 
wittingly, for  I  have  no  doubt  as  my  brother 
Mathew  has  said,  he  honestly  believed  he  was 
doing  what  he  ought  to  do  for  the  public — he  has 
brought  himself  within  the  rule  of  law  I  have 
already  read,  and  that  this  rule  must  be  made 
absolute.  B/ule  ahaolute. 

Solicitors  for  overseers  of  Wetheral,  T,  Dixon 
Parker,  for  H.  B.  Lonsdale,  Carlisle. 

Solicitors  for  the  Midland  Railway  Company, 
Beale  and  Co. 


April  18, 19,  and  30, 1888. 

(Before  Field  and  Wills,  JJ.) 

Beg.  v.  Wakefield  and  othebs  (Justices  of 
Westmoreland),  (a) 

Inn — Licence — Benewal — Discretion  of  juttieei-' 
9  Geo.  4,  c.  61,  «.  I— Licensing  Act  1872  (35 1-36 
Vict.  c.  94),  «.  42— JWccnswflr  Act  1874  (37  J"  38 
Vict,  c.  49),  «.  32. 

Licensing  justices  refused  io  renew  the  licence  cf  an 
innkeeper  on  the  grounds  of  "  remoteness  of  (ks 
inn  from  police  supervision,  and  the  charader 
and  necessities  of  the  neighbourhood.'* 

Held  {affirming  the  decision  of  the  justices),  (hoi 
licensing  justices  are  entitled  to  inquire  into  ihe 
character  and  wants  of  the  neighbourhood,  and,  i% 
the  judicial  exercise  of  their  discretion,  to  refnss 
a  grant  of  a  licence  by  way  of  renewal  on  such 
grounds. 

Special  case 

1.  On  thelOth  Sept.  1887  William  Ridding  duly 
applied  to  the  licensing  justices  for  the  Kendal 
Division  of  Westmoreland,  for  a  grant  by  way  of 
renewal  for  the  sale  by  him  of  all  intoxicatiiig 
liquors  at  the  Low  Bridge  Inn,  at  Kentmere,  in 
the  county  of  Westmoreland,  and  was  refused 
such  renewal. 

2.  Susannah  Short,  the  owner  of  the  said  inn, 
and  a  person  aggrieved  by  such  refusal,  appealed 
in  due  form  of  law  to  the  quarter  sessions  of  the 
peace  for  the  county  of  Westmoreland,  holden  at 
Kendal,  and  such  appeal  was  heard  by  the  Coart 
of  Quarter  Sessions  on  the  2l3t  Oct.  1887. 

3.  On  the  part  of  the  appellant  it  was  cont^ided 
that,  on  the  hearing  of  an  application  for  the 
renewal  of  a  licence  under  the  Intoxicating 
Liquor  Licensing  Acts  of  1828,  1872,  and  1874 
the  court  was  not  by  law  entitled  to  inquire  into 
the  character  and  wants  of  the  neighbourhood, 
or  to  refuse  the  grant  of  a  licence  by  way  dt 
renewal  upon  such  grounds. 

4.  The  Court  of  Quarter  Sessions  overruled 
the  said  contention,  and,  after  hearing  evidence, 
refused  to  renew  the  licence,  on  the  ground  of 
the  remoteness  of  the  inn  from  police  supervi- 
sion, and  upon  the  ground  that  the  character  and 
necessities  of  the  locality  and  neighbourhood  in 
which  the  said  inn  was  situate  did  not  require  it 

6.  The  question  of  law  for  the  court  was 
whether  tne  Court  of  Quarter  Sessions  was 
entitled  to  refuse  the  said  renewal  upon  the 
grounds  stated. 

6.  If  it  was  not  so  entitled,  the  order  of  sessions 
was  to  be  quashed,  but  if  the  court  should  be  of 
the  contrary  opinion,  then  the  8aid  order  was  to 
be  affirmed. 

By  sect.  1  of  the  Licensing  Act  18^  (9 
Geo.  4,  c.  61) : 

Whereas  it  is  expedient  to  reduce  into  one  Act  ti» 
law  relative  to  the  licensing  by  justices  of  ihe  peftoe  of 
persons  keeping  or  being  about  to  keep  inns,  alehooMt, 
and  yictualling-houBeB,  to  sell  excisable  liquors  by 
retail,  to  be  drunk  or  consumed  on  the  premises,  is 
that  part  of  the  United  S[ingdom  called  Kngland ;  Bs 
it   therefore   enacted   that     .     .  there    shall  be 

annually  holden  a  special  session  of  the  juatiees  of  ibe 
peace  ?to  be  called  the  general  annual  Hoeosin? 
meeting),  for  the  purpose  of  grranting  lioencea  to  per- 
sons keeping  or  being  about  to  keep  inns,  alehouses,  sad 
Tictualling-houses,  to  sell  excisable  liquors  by  retail  to 
be  drunk  or  consumed  on  the  premises  therein  specified 
.    .    .    and  that  it  shall  be  lawful  for  the  justices 

(a)  Beported  by  F.  A.  CainiSBLSiM ,  Esq^  Baniatu^at-LsF. 
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...  to  grant  licences  for  the  purposes  aforesaid, 
to  such  persons  as  they,  the  said  justices,  shall  in  the 
execution  of  the  powers  herein  contained  and  in  the 
exercise  of  their  discretion  deem  fit  and  proper. 

By  sect.  42  of  the  Licensing  Act  1872  (35  &  36 
Vict.  0.  94) : 

When  a  licensed  person  applies  for  the  renewal  of  his 
lieenoe,  the  following  provisions  shall  have  effect :  (1) 
He  need  not  attend  m  person  at  the  iroi^oral  annnal 
licensing'  meeting^ ,  unless  he  is  required  by  the  licensing 
justices  so  to  attend  ;  (2)  The  justices  shall  not  enter- 
tain any  objection  to  the  renewal  of  such  licences,  or 
take  any  evidence  with  respect  to  the  renewal  thereof, 
unless  written  notice  of  an  intention  to  oppose  the 
renewal  of  such  licence  (and  stating  in  general  terms 
the  grounds  of  opposition)  has  been  served  on  such 
holder  not  less  than  seven  days  before  the  commence- 
ment of  the  general  annual  ucensing  meeting:  Pro- 
vided that  the  licensing  justices  may,  notwithstanding 
that  no  notice  has  been  given,  on  any  objection  being 
made,  adjourn  the  granting  of  any  licence  to  a  future 
day,  and  require  the  attendance  of  the  holder  of  the 
licence  on  such  day,  when  the  case  will  be  heard  and 
the  objecticm  considered,  as  if  the  notice  hereinbefore 
prescribed  had  been  given.  .  .  .  Subject  as  afore- 
said licences  shall  be  renewed,  and  the  powers  and  dis- 
cretion of  justices  relative  to  such  renewal  shall  be  exer- 
cised as  heretofore. 

By  sect.  32  of  the  Licensing  Act  1874  (37  &  38 
Vict.  c.  32) : 

A  "  new  licence"  means  a  licence  for  the  sale  of  any 
intoxicating  liquor,  granted  at  a  general  annual  licensing 
meeting,  in  respect  of  premises  in  respect  of  which  a 
similar  licence  nas  not  tneretofore  been  granted. 

Candy,  Q.C.  (L,  Sanderson  with  him)  for  the 
appellant. — It  is  submitted  that,  upon  the  hearing 
of  an  application  for  the  renewal  of  an  innkeeper's 
licence,  it  is  not  competent  for  the  justices  to  go 
into  the  question  of  the  character  and  require- 
ments of  the  neighbourhood.  The  jurisdiction  of 
the  justices  in  this  matter  is  conferred  by  sect.  1 
of  the  Act  of  1828  (9  Geo.  4,  c.  61),  and  their 
powers  and  discretion  are  there  defined.  Upon 
that  section,  standing  by  itself,  it  appears  that 
the  discretion  of  the  justices  is  limited  to  the 
consideration  of  the  fitness  of  the  applicant. 
There  is  a  recognised  interest  in  an  existing 
licence,  and  an  intention  by  the  Legislature  to 
preserve  it.  Although  the  Legislature  has  not 
in  express  words  drawn  a  distinction  between  a 
new  licence  and  a  renewal,  and  although  there 
is  no  such  expression  as  ''vested  interests" 
used  in  the  Acts,  yet  the  distinction  underlies 
many  of  the  provisions  of  the  Acts,  and  the 
interest  is  both  recognised  and  protected.  In 
the  Act  of  1872  (35  &  36  Vict.  c.  94)  the  dif- 
ference between  a  new  licence  and  a  renewal 
is  in  terms  recognised,  and  sect.  42  of  that  Act 
places  the  applicant  for  a  renewal  in  a  difPerent 
position  from  that  of  the  applicant  for  a  new 
licence.  Under  that  section  it  is  submitted  that 
the  applicant  is  entitled  as  of  right  to  his  renewal 
if  no  notice  of  objection  has  been  given.  He  is 
clearly  primdfciciB  entitled.  In  the  Acts  of  1872 
and  1874  the  licence  is  said  to  be  *'  attached  to  " 
the  premises,  which  shows  that  the  licence  is 
recognised  as  existing  apart  from  the  individual 
holder  of  it.  The  licence  is  for  the  premises,  as 
well  as  for  the  person.  The  case  of  Keg.  v.  The 
Ju9iie€9  of  Market  Boeworth  (57  L.  T.  Rep.  N.  S. 
56;  67  L.  J.  96,  M.  0.)  is  relied  upon.  The  follow- 
ing cases  were  also  cited : 

Beg,  T.  Schneider,  48  L.  T.  Bep.  N.  S.  482 ;  11  Q.  B. 

Div.  66; 
Beg.  V.  Sylve9ter,2B.  &  S.  322;  31  L.  J.  98,  M.  C; 


Reg.  V.  The  Justidee  of  Lancashire,  23  L.  T.  Bep, 

N.  S.  461:  L.  Bep.  6  Q.  B.  97 ; 
Smith  V.  The  Justices  of  Hereford,  39  L.  T.  Bep. 

N.  S.  604 ; 
Ex  parte  Martin,  40  J.  P.  133 ; 
Ex  parte  Bendall,  4^  J.  P.  88 ; 
Reg.  V.  Kay,  10  Q.  B.  Div.  213 ; 
Beg.  v.  The  Justices  of  Liverpool,  49  L.  T.  Bep.  N.  S. 

ikx  11Q.B.  Div.  638. 

Addison,  Q.O.  (Poland  with  him)  for  the 
respondents. — If  the  contention  of  the  appellant  is 
rignt,  it  must  be  decided  that,  under  the  Act  of 
1828,  the  discretion  of  the  justices  was  limited  to 
the  consideration  of  the  personal  fitness  of  the 
applicant  when  the  application  was  for  a  new 
licence.  Under  that  Act  there  is  no  distinc- 
tion of  any  sort  between  a  grant  of  a  new  licence 
and  a  grant  by  way  of  renewal;  and  there  is 
nothing  in  any  of  the  later  Acts  applicable  to 
innkeepers'  licences  which  in  any  way  cuts  down 
or  limits  the  absolute  discretion  conferred  upon 
the  justices  by  the  Act  of  1828.  It  is  clear  that 
the  justices  have  an  unlimited  discretion  upon 
applications  for  new  licences,  and,  therefore,  under 
the  Act  of  1828,  at  any  rate,  their  discretion  is 
unlimited  as  to  renewals.  The  first  time  any 
distinction  was  made  between  new  licences  and 
renewals  was  in  the  Wine  and  Beerhouse  Act  1869 
(32  &  33  Vict.  c.  27).  Certificates  under  that 
Act  were  to  be  granted  or  refused  in  the  same 
manner  as  licences  under  the  Act  of  1828,  but  it 
was  further  enacted  that  the  justices  should  he 
entitled  to  refuse  this  certificate  only  upon  four 
specified  grounds  (sect.  8).  But,  if  the  discretion 
of  the  justices  had  been  already  limited  to  refuse 
licences  only  on  the  ground  of  the  unfitness  of 
the  applicant,  the  beerhouse  keepers  would  have 
been  sufficiently  protected  without  any  further 
limitation  being  put  upon  the  discretion  of  the 
justices;  and  the  qualification  in  sect.  8  of  the 
Act  of  1869  would  have  been  unnecessaiy.  That 
section  is  repealed  by  the  Beerdealers  Act  1882 
(45  &  46  Vict.  c.  34).  The  fact  that  the  courts 
have  never  inquired  into  the  grounds  upon  which 
justices  have  exercised  their  discretion,  shows 
that  their  discretion  must  be  regarded  as  absolute. 
This  shows  that  the  discretion  of  the  justices 
under  the  Act  of  1828  was  unlimited,  and  in  that 
Act  new  licences  and  renewals  are  put  upon  the 
same  footing  by  the  terms  of  the  1st  section, 
where  the  words  are  "  to  grant  to  persons  keeping 
or  being  about  to  keep  inns."  On  an  application 
for  a  new  licence,  the  justices  ought  to  take  into 
consideration  the  number  of  houses  in  the  neigh- 
bourhood already  licensed  {Beg.  v.  The  Justices  of 
Lancashire,  23  L.  T.  Rep.  N.  S.  461 ;  L.  Rep.  6  Q.  B. 
97),  and,  as  applications  for  renewal  are  on 
the  same  footing,  the  same  inquiries  ought  to  be 
entered  into  on  such  applications.  The  fact  that 
under  the  Act  of  1874  applicants  for  renewals 
were  not  bound  to  attend  personally,  merely  shows 
that  someone  else  than  the  licence-holder  may 
apply  for  a  licence  to  continue  to  sell,  but  it  does 
not  place  him  on  a  more  advantageous  footing 
than  any  other  applicant  for  a  licence.  None  of 
the  statutes  show  that  the  discretion  of  the 
justices  is  limited.  It  is  submitted  therefore  that 
the  decision  of  the  justices  ought  to  be  upheld. 
He  also  cited  the  following  cases  : 

Marwick  v.  Codlin,  30  L.  T.  Bep.  N.  8.  719 ;  L.  Bep. 

9Q.  B.  509; 
Beg  v.  Huddersfield,  1  Q.  B.  Div.  52 ; 
Bex  V.  Hann,  3  Burr.  1716 ; 
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Garrett  r.  The  Justicee  •/  Middlesex,  12  Q.  B.  Div. 

620;  53L.  J.81.M.C.; 
Reg.  T.  The  Jueticee  of  Over  Darwent  88  L.  T.  Bep. 

Beg,  y.  The  Justicee  of  Market  Bosworth,  57  L.  T. 
Eep.  N.  8.  56 ;  57  L.  J.  96.  M.  C. 

Candy,  Q.C.  in  reply.  ^^^  ^^  ^^ 

Field,  J. — The  question  of  law  in  this  case  was 
reserved  for  our  determination  by  the  justices  of 
the  quarter  sessions  for  the  county  of  Westmore- 
land, on  appeal  from  the  licensing  justices  by  the 
applicant  for  tho  renewal  of  a  licence  for  the 
Low  Bridge  Inn  at  Kentmere.     The  licensing 
justices  withheld  the  renewal  of  the  licence  in 
ouestion  on  the  ground  of    the  remoteness  of 
tne  inn    from   poUce  supervision,  and    on    the 
ground  that    the    character  and  necessities  of 
the  locality  did  not  require  it.      The  justices 
at  quarter  sessions  came  to  the  same  opinion 
on  appeal,  but,  at    the  instance  of   the    appli- 
cant, they  reserved  the  question  for  us,  as  to 
whether  they  have  a  discretion  on  such  grounds 
to  refuse  to  renew  a  licence.    The  question  turns 
upon  the  true  construction  of  the  Act  known  as 
the  Intoxicating  Liquor  Licensing  Act  of  1828 
(9  Greo.  4,  c.  61),  and,  it  is  alle^d,  of  certain 
8ub8e(juent  statutes.    My  own    impression  and 
view  IS  that  it  depends  entirely  upon  the  con- 
struction of  the  Act  of  1828,  because  I  have  very 
carefully  gcio  through  the  Acts  cited  by  Mr. 
Candy  and  all  the  cases  to  which  he  has  referred ; 
and  the  result  is  that  I  cannot  find  that  he  has 
established  his  contention  that  there  has  been  any 
alteration  of  the  law,  either  by  legislation  or  by 
judicial  construction,  relating  to  the  discretion  of 
the  magistrates  as  applied  to  this  case.    Mr. 
Candy's  contentions  were,  first  of  all,  that  it  was' 
not  competent  for  the  justices  to  entertain  these 
objections  on  the  grounds  on  which  they  refused 
this  licence,  and  that  it  would  not  have  been  so, 
even  if  this  had  been  an  application  for  a  new 
licence ;  and,  secondly,  that  inasmuch  as  it  was 
an  application  for  a  licence  by  way  of  renewal, 
it  was,  I  will  not  say  less  competent,  but  equally 
incompetent  for  them  to  entertain  these  objec- 
tions.   With  regard  to  the  case  of  a  new  licence, 
I  must  confess  that  the  contention  startled  me 
very  much,  because  I  have,  ever  since  I  have 
considered  this  question,  always  thought  that 
if  one  proposition  had  been  established  in  the 
law  on  this  subject  above  another,  it  was  that, 
in  the  case  of  the  granting  of  a  new  licence  to  an 
inn,  the  discretion  of  the  justices  was — ^I  use  the 
word,  but  I  do  not  say  it  is  a  word  I  should  have 
selected — absolute.    What  I  understand  by  that 
is  a  very  large  and  wide  discretion  in  the  exer- 
cise of  judicial  power,  and  I  was  surprised  when 
Mr.  Candy  told  me  that  m^  contention  to  that 
effect  many  years  ago  in  Simpkin  v.  The  Justicee 
of  Birmingham  (26  L.  T,  Rep.  N.  S.  620 ;  L.  Eep. 
7  Q.  B.  482)  was  altogether  wron^.    I  do  not 
think  he  went  so  far  as  to  say  that  it  was  wrong 
at  that  time ;    but  absolutely  wrong  now,   be- 
cause of  subsequent  legislation  and  subsequent 
decisions  in  the    Court  of  Appeal,  which  had 
entirely  altered  the  law  upon  tne  subject,  both 
as  regards    new   licences    and   applications  for 
renewals.    Mr.  Candy  contended  that  it  was  not 
within  the  competence  of  the  justices  to  withhold 
the  licence,  provided  the  justices  were  satisfied 
that  the  applicant  was  a  respectable  man,  and  that 
the  house  was  a  respectable  and  convenient  house. 


Mr.  Candy  assured  me  gravely  that  that  was  the 
state  of  things,  and  of  course  I  thought  it  my 
dut^  to  go   tlm)ugh  the  series  of  statutes  and 
decisions  to  see  whether  that  was  borne  ont.    I 
do  not  think  it  is.    To  my  mind,  the  law  upon 
the  subject,  so  far  as  the  granting  of  this  Uceaice 
is  concerned,  was  declared  clearly  and  emphati- 
cally as  far  back  as  1758.    I  know  of  no  contra- 
diction of  that  in  judicial  construction  to  the  pre- 
sent time,  nor  do  I  know  of  any  legislative  repeal 
or  alteration  of  that  which  the  Legislature  must 
be  taken  well  to  have  known,  and  so  the  courts  of 
law  have  put  upon  the  licensing  statutes  the  con- 
struction that  the  jurisdiction  of  the  justices  is 
absolute.     Now,  the  present  question  depends 
upon  the  construction  practically  of  9  Geo.  4^c.  61 
— the  Act  of  1828.    Mr.  Addison  referred  as  to 
the  earlier  legislation  upon  thesubiect,  which  tends 
to  make  the  Act  of  1828  clear  and  intelligible.    I 
have  referred  to  some  of  the  older  statutes  on  the 
subject  to  see  how  that  is.    Mr.  Candy  asserted 
that  there  was  a  time  in  English  history  and 
English  law  when  the  natural  right  of  the  subject 
to  sell  intoxicating  liquors  by  retail  was  under- 
stood to  be  unrestricted  either  as  to  place  or  as 
to  person ;  but  certainly  restrictions  have  existed 
ever  since  the  reign  of  Edward  YL,  or  earlier 
still,  when  the  Legislature  took  the  matter  in 
hand  by  requiring  the  granting  of  licences.    At 
first  the  licences  were  granted  by  justices  in  their 
own  houses,  where  they  exercised  their  juris- 
diction; but  in  the  reign  of  George  11.  a  very 
important  modification  was  introduced,  and  that 
was  that  licences  should  be  granted,  or  refused, 
or  withheld,  at  a  general  meeting  of  the  justices 
at  quarter  sessions;  therefore  substituting,  for 
the  individual  discretion  of  particular  justices, 
all  the  justices  before  whom  the  application  might 
be  made  in  q^uarter  sessions  assembled.    The  only 
use  of  referring  to  this  is  for  the  sake  of  a  decision 
given  in  1758  upon  that  state  of  the  law,  in  the 
case  of  Biex  v.  Young  and  Pitta  (1  Burr.  557). 
That  was  a  very  important  case,  and  I  have  new 
heard  that  it  was  ever  questioned  or  quarrelled 
with.    The  motion  was  for  an  information  against 
the  justices,  because  they  arbitrarily,  obstinately, 
and  unreasonably  refused  to  grant  a  licence  to 
one  Day.   It  was  an  application  to  renew  a  licence, 
but  for  other  premises ;    and  it  was  held  tbat, 
notwithstanding  that  the  matter  was  left  in  a 
great  measure  to  the  discretion  of  the  justices, 
if  it  appeared  that  their  conduct  was  parti^ 
oppressive,  corrupt,  or  arbitrary,  instead  of  fsir 
and  candid,  they  might  be  called  upon  to  shoT 
the    reasons    whereby    they  guided  their   dis- 
cretion, and  therefore  the  court  proposed  to  grut 
a  rule;    there  were  also   various  interlocutoiy 
proceedings  which  it  is  unnecessary  to  refer  ta 
The  case  again  came  on  on  a  motion  against  the 
justices    for  persisting  in  refusing  to  grant  a 
licence,  and  upon  that  Lord  Mansfield  said  the 
court  did  not  impute  criminal  intuition.    The 
justices  had  a  discretion,  it  was  said,  yet  they 
must  not  be  permitted  to  exercise  arbitrary  and 
uncontrolled   power  over   the    rights    of  other 
people,  and  in  cases  where  their  livelihood  de- 
pended upon  it.    The  case  was  argued  at  grnat 
length,  and  ultimately  the  court  &tinctly  held 
that  there  was  no  such  evidence  of  partiality  or 
corruption  as  to  form  any  grround  for  an  informa- 
tion, and  it  was  therefore  held  that  the  ooort 
could  not  interefere  with  the  exercise  of  their 
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discretion  by  the  justices.  In  that  case  the  I 
application  was  for  a  renewal  of  a  licence,  not  to 
the  same  place,  but  to  the  same  person.  Now,  up 
to  a  late  period,  I  am  not  aware  that  there  is  any 
distinction  whatever  in  the  Acts  between  a  new 
licence  and  a  licence  by  way  of  renewal.  In  the 
Acts  of  1869, 1872,  and  also  in  the  Act  of  1874,  the 
Legislature  did  introduce  for  the  first  time  practi- 
cally a  distinction  between  a  new  licence  and  the 
renewal  of  a  licence.  A  new  licence  was  defined 
in  the  Act  of  1872,  and  afterwards,  by  way  of 
amendment,  by  the  Act  of  1874,  as  a  licence 
granted  in  respect  of  premises  in  respect  of 
which  a  similar  licence  had  not  theretofore  been 

f  ranted.    Up  to  that  time  I  am  not  aware  of  any 
istinction  between  a  licence  granted  to  a  man 
for  the  first  time  and  a  licence  granted  to  him  for 
the  hundredth  time,  if  such  a  thing  could  happen. 
Each  was  in  itself  an  application  for  a  licence. 
The  previous  licence  had  expired,  or  would  expire, 
unless  anew  licence  were  g^nted ;  and  practically 
it  is  actually  to  all  intents  and  purposes  a  new 
application  for  a  new  period,  although  the  licence- 
holder  applied  in  respect  of  the  same  premises 
in  which  he  had  been  occupier  before.    !N"ow,  let 
us  consider  what  is  the  effect  of  the  Act  of  1828. 
It  is  very  convenient  to  refer  to  a  useful  book  by 
Mr.  Paterson  on  the  Intoxicating  Liquor  Licensing 
Acts,  and  referring  to  it  I  find  that  the  1st  section 
the  Act  of  1823  says  it  is  expedient  to  reduce  into 
one  Act  the  law  relating  to  all  these  things.    It 
then  says :   "  Be  it  enacted,  that  there  shall  be 
annually  h olden  a  special  session  of  the  justices 
of  the  peace  for  the  purpose  of  granting  licences 
to  persons  keeping  or  being  about  to  keep  inns, 
alenouses,  and  victualling-houses,  to  sell  excisable 
liquors  by  retail  to  be  drunk  or  consumed  on  the 
premises  therein   specified."      Now,  the  words 
are  that  a  session  is  to  be  held ;    that  is,  must 
be  held.    That  is  absolute.    Is  to  be  held  for  the 
purpose  of  what  P    "  Granting  licences  to  perpons 
keeping  or  being  about  to  keep."    Mark  those 
words,  Decause  Mr.  Candy  argued  that  there  was 
a  difference  between  the  one  and  the  other.    I 
cannot  see  the  ground  for  arguing  that  anything 
can  be  founded  upon  those  words.    Then  the 
statute  goes  on  to  say  what    they  are    to  do, 
namely,  to  grant  licences  to  persons  ;  and  it  then 
says  who  those  persons  are  to  be,  namely,  **such 
persons  as  the  said  justices  shall,  in  the  execu- 
tion of  the  powers  herein  contained,  and  in  the 
exercise  of  their  discretion,  deem  to  be  fit  and 
proper  persons."    It  is  alleged  by  the  appellant 
that  these  words  limit  the  discretion  of  the  justices 
only  to  whether  the  man  is  a  fit  and  proper  man, 
and  that,  if  he  is  fit  and  proper,  then  the  justices 
are  bound  to  grant  him  the  licence,  whatever  their 
views  may  be  in  the  matter.    But  when  we  come 
to  look  at  sect  9,  it  seems  to  me  that  that  con- 
struction entirely  fails,  even  if  it  is  the  true  con- 
struction of  the  Ist  section ;  and  I  do  not  think 
it  is,  because,  when  the  Legislature  says  that  a 
body  of   men  shall  hold  a  session  for  granting 
licences,  it  may  mean  that  the^  shall  exercise 
their  discretion  whether  they  will  grant  or  not. 
If  they  have  the  power  of  granting,  it  implies 
also  that  they  have  the  power  of  withholaing. 
The    great    controversy    between    the    absolute 
Sovereign   and   her   subjects  has    always  been 
whether  they  should  accept  a  charter  from  the 
Crown.     The  subjects   say,  "  No ;   we  will  not 
take  a  charter  from  you,  because,  if  you  have 
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the  power  of  granting  a  charter,  you  have  the 
power  of  refusing  it,  and  therefore  we  will  not 
have  it,  but  will  insist  upon  our  constitutional 
right."     Well,  then,  it  is    by  the  9th  section 
enacted  that,  "  When  at  anv  meeting  of  the  jus- 
tices any  question  touching  the  granting,  the  with- 
holding, or  transferring  any  licence,  or  the  fitness 
of  the  person  applying  for  such  licence,  or  of  the 
house  intended  to  be  kept  by  such  person,  shall 
arise,  such  question  shall  be  determined  by  the 
majority  of  the  justices."     That  is  clearly  in- 
tended to  show  that  the  fitness  of  the  person  and 
the  house  kept,  or  to  be  kept,  is  not  the  only 
question  which  the  justices  may  have  to  con- 
sider.    That  was    the    construction   which  the 
Court  of  Queen's  Bench  put  upon  this  section 
in  the  case  of  Reg.  v.  The  Juaticea  of  Lancashire 
(23  L.  T.  Eep.  N.  b.  461 ;   L.  Eep.  6  Q.  B.  93). 
Judgment  in  that  case  was  given  by  Lush,  J., 
and  it  is  remarkable  that  in  that  very  case  the 
ground  upon  which  the  justices  had  refused  the 
licence  was  that  in  their  view  of  the  ca^e  the  pro- 
posed accommodation  was  not  required  in  that 
particular  locality.      That  is,  therefore,  a  very 
similar  case  to  that  which  we  are  now  considering. 
In  the  present  case  the  justices  have  only  said  that 
the  place  is  too  far  off  from  the  police,  and  that 
the  village  does  not  require  this  accommodation. 
That  is  the  very  ground  which  Lush,  J.  and  the 
court  said  was  a  matter  entirely  within  the  dis- 
cretion of  the  justices,  and  upon  which  the  Court 
of  Queen's  Bench  could  not  in  any  way  interfere. 
The  result  of  that  clearly  is,  that  at  that  time  an 
application  for  a  new  licence,  and  an  application 
for  the  renewal  of  a  licence,  were  upon  the  same 
footing.      So  long  as  the  justices  did  not  act 
corruptly,    arbitrarily,    or    unfairly,    but    were 
honest,  and  exercised  their  discretion  judicially, 
no  power,  no  person,  had  a  right  to  interfere. 
There   are   two    or   three  cases  which,  it  was 
alleged,  might    be   taken  as  a  sort  of  qualifi- 
cation of  that.     The  cases  of  Beg,  v.  Svlveater 
(2  B.  &  S.  322 ;  31  L.  J.  93,  M.  C.)  and  Beg,  v. 
Schneider  (48  L.  T.  Eep.  N.  S.  482 ;  11  Q.  B.  Div. 
66),  so  far  from  denying  the  discretion  of  the 
justices,  in  fact  asserted  it  most  strongly,  and 
laid  down  that  the  justices,  having  to  exercise 
this  discretion,  must  not  act  upon  any  general 
rules  so  laid  down  as  to  limit  their  discretion,  but 
must  exercise  it  judicially  in  each  individual  case. 
In  one  case  the  magistrates  exacted  conditions  not 
within  the  statute.    Of  course,  such  conduct  may 
be  legally  interfered  with,  not  because  the  justices 
have  not  got  the  discretion,  but  because  they  are 
not  judicially  exercising  it.  Therefore,  I  say  that, 
up  to  1830,  there  was  no  change  whatever  in  the 
law  upon  this  question,  and  it  has  been  said  that 
there  has  been  no  change  ever  since  upon  the 
question  whether  a  licence-holder  has  an  absolute 
right,  provided  he  is  a  fit  person  and  has  a  fit 
house,  to  have  a  licence  by  way  of  renewal.    The 
contention  which  is  invoked  in  favour  of  the 
contrary  view  is,  that  a  series  of  statutes  and 
cases  have  enlarged  the  class  of  persons  through 
whom    intoxicating    liquors    may     be    sold   or 
retailed.     Commencing    with     the     Beerhouse 
Act  of  1830    (1  Will.  4    0.    64),   that  gave  a 
new  mode  of  obtaining  a  licence  for  the  sale  of 
beer  and  cider  through  the  Excise.    The  Excise 
and  the  magistrates  always  wanted  money,  and 
at  the  time  of  the  passing  of  this  statute  the 
Excise  would  grant  a  licence  to  anyone  who  was 
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willing  to  pay  a  proper  sum  for  it.  But  the 
Legislature  thought  it  desirable  that  there 
should  be  a  free  sale  of  beer  and  cider  on  retail 
premises.  Accordiugly,  they  enacted  that  anyone 
desirous  of  selling  beer,  ale,  or  porter  by  retail 
might  go  to  the  Excise  and  obtain  an  Excise 
licence,  and  then  sell  beer  and  cider  upon  his 
premises,  and  a  man  in  that  ca.se  who  obtained  a 
licence  for  that  purpose  was  said  to  be  able  to 
sell  beer,  ale,  and  porter  by  retail  in  any  house, 
place,  or  premises  specified  by  the  licence. 
Certainly  there  was  no  distinction  in  an  Excise 
licence  between  a  new  licence  and  a  licence  by 
way  of  renewal.  These  licences  were  continuea 
up  to  1869,  when  the  Legislature  interposed  a 
limit  with  regard  to  beerhouses,  because,  as  in 
the  reigns  of  Edward  VI.  and  George  II.  with 
regard  to  inns  and  alehouses,  there  was  con- 
siderable complaint  on  the  part  of  the  authorities 
of  bad  conduct  either  on  the  part  of  the  people 
who  kept  the  houses  or  on  the  part  of  those  who 
frequented  them ;  and  the  Legislature  thought  it 
necessary  that  the  beerhouse-keeper  should  be  a 
man  of  good  character.  Accordingly,  for  the 
first  time,  they  introduced  this  qualification,  that 
after  the  15th  July  1869  no  licence  or  renewal  of 
a  licence  for  the  sale  by  retail  of  beer,  cider,  or 
wine  in  inns  and  refreshment-houses  of  that  kind 
should  be  granted  except  upon  the  production  of 
a  certificate  granted  under  this  Act.  A  discre- 
tion was  Tested  in  the  justices  to  grant  or  refuse 
a  certificate  in  the  same  manner  as  under  the  Act 
of  1828.  Now  this  is  the  legislation  on  which 
Mr.  Candy  founds  a  strong  argument — strong  as 
I  think  he  called  it  himself — but  I  fail  to  see  its 
strength.  The  7th  section  provides  that  every 
person  intending  to  apply  for  a  certificate  under 
this  Act  shall,  twenty- one  days  before  he  applies, 
give  notice  in  writing  of  his  intention  to  one  of 
the  overseers,  and  in  the  case  of  a  house  or  shop 
which  has  not  i  heretofore  been  granted  a  licence, 
the  owner  is  also  to  put  a  notice  on  the  door  of 
such  house  or  shop,  and  on  the  door  of  the  church 
or  chapel,  that  he  intends  to  make  such  applica- 
tion. There,  again,  there  is  no  limitation  as  to  the 
discretion  of  the  justices,  but  the  Act  requires  that 
the  neighbours,  police,  and  authorities  shall,  in 
the  case  of  a  new  application  for  a  licence,  know 
what  is  going  to  be  done,  because  if  they  have 
any  objections  they  may  take  them.  In  cases  of 
renewal  such  notice  is  not  required.  Then  comes 
the  important  sect.  8,  which  provides  that  "  all  the 
provisions  of  9  Qeo.  4,  c.  61,  as  to  the  terms  upon 
which,  and  the  manner  in  which,  and  the  persons 
by  whom,  grants  of  licences  are  to  be  made  by 
the  justices  at  the  general  annual  licensing  meet- 
ing, and  as  to  appeal  from  any  act  of  any  justice, 
shall,  so  far  as  may  be,  have  effect  with  regard  to 
grants  of  certificates  under  this  Act."  It  is 
impossible  to  find  wider  words  than  those  by  which 
the  Legislature  in  this  Act  defined  and  regulated 
the  granting  of  licences.  The  Act  said  that  no 
application  for  a  certificate  under  this  Act  in 
respect  of  a  licence  to  sell  by  retail  beer,  cider,  or 
wine,  not  to  be  consumed  on  the  premises,  should 
be  refused  except  upon  one  or  more  of  the  follow- 
ing grounds:  That  the  applicant  has  failed  to 
produce  satisfactory  evidence  of  good  character ; 
that  the  house  or  shop  for  which  he  seeks  a 
licence  is  of  a  disorderly  character;  that  he  is 
disqualified  by  misconduct;  or  that  he  or  the 
house  in  respect  of  which  he  applies  is  not  duly 


qualified.  Those  are  the  only  grounds  upon 
which  application  for  "  off  licences  "  to  sell  beer, 
cider  or  wine  by  retail  are  to  be  refused.  Now, 
not  only  does  that  not  apply  to  the  licences  we 
are  dealing  with,  but  the  reason  for  the  exception 
made  is,  that  the  legislation  of  1828,  which  had 
existed  for  thirty-nine  years,  had  been  to  create 
a  number  of  persons  who  had  invested  under  the 
provisions  of  the  Act  of  that  year,  and  there- 
fore it  was  unjust  and  unreasonable  that  those 
persons  who  were  in  that  position  should  have 
their  licences  refused  except  upon  those  partica- 
lar  grounds.  So  far,  therefore,  it  seems  to  me 
t'^  qualify  the  statute  of  1828  by  way  of  excep- 
tion ;  ana  were  it  not  for  such  qualifications,  the 
discretion  of  the  justices  under  the  Act  of  18tS9 
would  be  as  absolute  as  under  the  Act  of  1828^ 
the  provisions  of  which  are  declared  to  be 
incorporated  in  this  Act.  In  point  of  fact  the 
Legislature  very  well  knew  wnat  sort  of  dis- 
cretion the  justices  had  to  exercise  with 
regard  to  the  granting  of  licences  under  the  Act 
of  1828.  Sect.  19  again  is  also  very  impor- 
tant, because  that  provides  with  regard  to  the 
sale  on  the  premises — not  off — that  the  existing 
licences  should  be  subject  to  the  same  discretion 
as  those  under  the  statute  9  Geo.  4,  c.  61,  and  thai 
applications  for  renewals  in  these  houses  should 
not  be  refused  except  on  certain  specified  grounds. 
Thus  far  the  legislation  has  not  affected  the  ale- 
house liceuce-holder  under  the  Act  of  1828.  Bnt 
in  1872  all  licensing  of  the  sale  of  intoxicating 
liquors  was  brought  into  one  scheme;  and  sect.  3 
of  the  Act  of  that  year  says  that,  "  No  person 
shall  sell  or  expose  for  sale  by  retail  any 
intoxicating  liquor  without  being  duly  licensed 
to  sell  the  same."  This,  again,  is  an  Act 
which  Mr.  Candy  relied  upon  with  reference 
to  the  difference  between  granting  a  new  licence 
and  a  licence  by  way  of  renewal.  By  sect 
36  there  was  to  oe  a  register  of  licences  kept, 
and  this  section  Mr.  Cand;^  also  relied  upon 
as  supporting  another  error,  viz.,  that  this  section 
indicates  the  intention  on  the  part  of  the  Legis- 
lature to  protect  net  only  the  holder  of  a  licence, 
but  also  the  landlord  and  owner  of  the  house, 
who  no  doubt  has  also  a  considerable  pecuniary 
interest  in  the  house,  which,  being  licensed,  is  of 
more  value.  Sect.  40  is  the  next  section  relied 
upon,  and  it  gives  regulations  as  to  new  licences 
and  the  transfer  of  licences,  and  requires  a  cer- 
tain notice  for  the  renewal  of  a  licence  and  for  the 
transfer.  Sect.  42  is  the  one  which  Mr.  Candj 
most  relied  upon,  but  that,  in  my  opinion,  in 
no  way  affects  the  discretion  oi  the  magis- 
trates. It  provides  that  a  licensed  person 
applying  for  the  renewal  of  a  licence  need 
not  attend  in  person  at  the  general  annnal 
licensing  session,  unless  he  is  required  by  the 
licensing  justices  so  to  attend.  But  the  old 
state  of  the  law  was  this  :  Under  the  Act  of  1828, 
and  before  and  since  up  to  this  time,  the  justices 
were  in  the  habit  of  requiring  publicans  who 
were  applying  for  a  licence,  whether  new  or  old, 
to  come  before  them,  in  order  that  they  might 
see  them  and  discuss  any  matter  with  them. 
That,  however,  was  found  to  be  an  inconvenience 
both  to  the  publican  coming  and  to  the  justices  in 
petty  sessions,  the  applicant  being  called  awmj 
from  his  business,  a  considerable  distance,  pro- 
bably, to  attend  when  there  waa  no  necessity  for  his 
attendance.    In  the  granting  of  a  new  lioeooe  no 
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alteration  was  made,  but  when  the  licence  was 
granted  hj  way  of  renewal,  it  was  provided  that  he 
need  not  attend  in  person,  unless  required  by  the 
justices.  There  is  also  in  sect.  42  another  most 
important  distinction  between  a  new  licence  and 
the  renewal  of  a  licence.  It  is  there  laid  down 
that  the  justices  shall  not  entertain  any  objection 
to  the  renewal  of  a  licence,  or  take  evidence  with 
respect  to  the  renewal,  unless  after  notice  stating 
in  general  terms  the  grounds  of  the  opposi- 
tion to  the  certificate,  not  less  than  seven 
days  before  the  commencement  of  the  meeting. 
Then  comes  a  most  important  proviso :  an 
objection  being  taken,  the  licensing  justices 
may,  notwithstanding  that  no  notice  has  been 

g'ven,  adjourn  the  granting  of  the  licence  to  a 
tnre  day,  and  require  the  attendance  of  the 
licence-holder,  when  the  case  shall  be  heard  and 
the  objection  considered  as   if  the    prescribed 
notice  had   been  given.       Then  comes  a  most 
important    thing    at    the    end  —  "subject    as 
aforesaid,    licences  shall    be  renewed,    and  the 
powera  and  discretion  of   justices    relative    to 
such  renewal  sliall  be  exercised  as  heretofore." 
That  section  in  no  way  limits  the  discretion  of 
the  justices  when  the  case  is  properly  before 
them.    It  simply  gives  a  statutory  safeguard  to  a 
man  who  has  already  had  a  licence.    That  is  done 
for  the  plain  reason  that  the  licence-holder  has 
already  told  his  neighbours  that  he  is  going  to 
have  a    renewal;    he   has   already    produced    a 
certificate  of  good  character,  and  already  passed 
the  ordeal  of  an  examination  before  the  magis- 
trates, and  has  had  a  licence  granted  to  him. 
Therefore,  not  only  is  this  section  reasonable, 
but  it  is  also  perfectly  just,  for  that  man  is  a 
man  who  stands  prima  facis  as  a  person  with  pre- 
mises entitled  to  nold  the  licence  he  already  holds, 
and  to  bring  that  man  arbitrarily  before   the 
justices  every  year,  without  having  had  notice  of 
objection,  would  be  an  act  of  injustice  which  the 
statute  remedies.    But  it  does  not  limit  in  any 
way  the  discretion  of  the  justices.    Mr.  Candy 
contended  that,  by  reason  of  taking  the  two  sub- 
sections together,  the  applicant  need  not  attend 
in  person  unless  required  so  to  attend,  and  that, 
by  the  clause  with  refj^ard  to  personal  objection, 
the  discretion  of  the  justices  was  limited  in  the 
case  of  a  renewal  only  to  what  may  be  called  per- 
sonal objection  to  the  holder.    It  might  be  diffi- 
cult to  say  what  is  a  personal  objection.    I  know 
that  permitting  gaming  and  misconduct  would 
be  personal  objections,  but  whether  or  not  the  fact 
that  the  wants  of  the  neighbourhood  do  not  require 
the  house  would  be  a  personal  objection  is  not  so 
clear.  In  one  sense  it  is  so ;  but,  on  the  other  hand, 
is  that  what  the  Legislature  intended  P    I  do  not 
think  the  distinction  which  Mr.  Candy  seeks  to 
draw  is  legitimately  to  be  drawn ;  and  therefore 
the  discretion  is  in  none  of  these  ways  limited. 
Merely  to  show  the  tendency  of  legislation,  in 
1882  a  great  step  was  made  with  regard  to  the 
class  of  off-licences,  by  what  is  known  as  "  Mr. 
Ritchie's  Act "  of  that  year  (45  &  46  Vict.  c.  34), 
in  which  words  were  inserted,  unnecessarily,  it 
seems  to  me,  by  which  the  Legislature  expressed 
its  meaning  in  the  strongest  possible  and  most 
absolate  language,  by  giving  **  a  free  and  un- 
qualified discretion  "  to  the  justices  in  respect  of 
refusing  licenses  for  the  sale  of  beer  off  the  pre- 
mises, notwithstanding  sect.  8  of  the  Act  of  1869. 
The  matter  came  before  my  brother  {Stephen  and 


myself  in  the  case  of  Beg.  v.  Kay  (10  Q.  B.  Div. 
213),  and  we  held  that  the  Act  must  be  construed 
to  mean  that  the  discretion  of  the  justices  was 
absolute  with  regard  to  the  renewal  of  old  as 
well  as  the  granting  of  new  licences.  I  think  I 
have  now  carefully  gone  through  all  the  legis- 
lation which  Mr.  Candy  has  cited  in  his  favour.  I 
will  now  just  observe  upon  certain  specific  points 
he  has  taken.  The  first  specific  TK)int  relied 
upon  by  him  was  the  attendance  of  the  applicant, 
wnich,  he  said,  limited  the  discretion  of  the 
justices  to  such  objections  only  as  were  personal. 
I  think  there  is  no  room  for  that  construction, 
and  I  have  already  pointed  out  the  reason  why 
I  think  so.  Then  Mr.  Candy  founded  another 
argument  upon  the  section  of  the  Act  which 
indicated  a  consideration  of  the  rights  or  interests 
of  the  owner  of  the  premises.  There  are,  as  is 
well  known,  a  number  of  clauses  in  the  Act  by 
means  of  which,  after  one,  two,  or  three  convic- 
tions, a  disability  is  imposed  not  only  upon  the 
man,  but  upon  the  house,  and  it  was  thought 
right  that,  under  these  circumstances,  the  owner 
of  the  house  should  have  every  opportunity  of 
knowing  of  the  existencB  of  that  objection,  and 
of  taking  proper  steps  either  to  make  his  letting 
in  accordance  with  the  policy  of  the  Act,  so  that 
he  might  be  able,  in  case  of  an  offence  being  com- 
mitted, either  to  enter  and  resume  possession  of 
his  property,  or  of  applying  for  a  renewal  of  the 
licence  under  the  provisions  of  the  Act.  Nothing 
in  this  seems  to  me  to  indicate  any  intention 
whatever  on  the  part  of  the  Legislature  to  limit 
or  control  the  discretion  of  the  justices.  Now 
what  is  the  result,  therefore,  generally  of  the 
legislation?  It  has  introduced  a  new  class  of 
persons  and  premises  by  whom  and  upon  which 
intoxicating  liquors  may  be  sold  by  retail.  It 
has,  as  to  one  class  of  those  persons,  limited 
the  discretion  of  the  licensing  magistrates  upon 
four  grounds  of  objection,  and  has  relieved  these 
licence-holders  from  the  onus  of  attending, 
except  in  one  particular  case.  But  it  has  in 
no  way  limited  the  discretion  of  the  justices.  Mr. 
Candy  also  said  the  authorities  had  altered  the 
state  of  the  law  on  the  subject.  I  followed 
through  his  arguments,  bat  I  was  unable  to  see, 
after  having  considered  them,  anything  of  the 
kind.  The  only  case  which  gave  me  any  hesita- 
tion or  doubt  was  that  of  Eeg.  v.  The  Justices  of 
Market  BoswoHh  (57  L.  T.  Rep.  N.  S.  56 ;  57  L.  J. 
96,  M.  C).  One  thing  is  quite  clear  to  my  mind 
from  that  case,  and  that  is,  that  the  Lord  Chief 
Justice  and  Smith,  J.,  who  decided  that  case,  had 
not  the  remotest  idea  that  the  Act  altered  the 
discretion  of  the  justices.  They  founded  their 
judgment  on  a  then  recent  decision  in  the  Court 
of  Appeal  in  the  case  of  Reg,  v.  The  Justices  of 
Liverpool  (49  L.  T.  Rep.  N.  S.  244;  11  Q.  B.  Div, 
638).  That  case  had  the  effect  of  reversing  two  or 
three — I  do  not  know  how  many — of  the  decisions 
of  the  divisional  courts.  They  held  that,  in  order, 
to  obtain  a  renewal  of  a  licence,  a  person  coming  in 
under  sect.  14  of  the  Act  of  1828  must  make  the 
application  himself  pending  the  currency  of  the 
licence,  and  that  if  the  licence  were  once  allowed 
to  drop  then  it  was  supposed  that  a  renewed 
licence  could  not  be  obtained  by  any  of  the 
various  classes  of  persons  whose  rights  were 
safeguarded  by  sect.  14.  But  an  application 
under  sect.  14  is  as  much  in  the  discretion  of 
the  justices,  if  the  applicant  fulfils  the  terms  of 
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it,  as  any  other  licence.  Not  a  word  was  said  in 
this  case  upon  that  question  at  all;  what  was 
said  was,  that  in  the  particular  case  of  Beg.  r.  The 
Juetices  of  Liverpool  (49  L.  T.  Eep.  N.  S.  244;  11 
Q.  B.  Diy.  638),  the  position  of  the  applicant 
was  not  restricted  to  making  the  application 
during  the  currency  of  the  licencCi  hut  that  he 
might  make  the  application,  although  the  licence 
had  expired,  if  he  came  within  the  other  provisions 
of  the  section.  Therefore  I  see  no  reason,  either 
upon  the  old  statutes  or  the  new  statutes,  or  the  old 
cases  or  the  new  cases,  for  throwing  the  smallest 
doubt  upon  what  has  been  my  experience  of  the 
universal  practice,  that  in  granting  new  licences, 
or  licences  by  way  of  renewal,  the  justices  have 
what  is  called  absolute  discretion, meaning  thereby 
that  they  are  unfettered  as  to  their  discretion, 
provided  they  exercise  it  judicially,  and  not  cor- 
ruptly, arbitrarily,  or  in  any  way  oppressively 
on  the  subject.  Within  these  limits,  therefore,  I 
think  it  was  competent  to  the  justices,  both  below 
and  in  the  quarter  sessions,  to  withhold  the 
licence  in  question  upon  the  Grounds  which  they 
have  stated,  and  therefore  the  appe«kl  must  l>e 
dismissed  with  costs. 

Wills,  J. — I  desire  to  express  my  entire  con- 
currence in  the  result  of  my  brother  Field's 
judgment,  and  after  the  very  elaborate  review 
which  he  has  given  of  the  statutes  and  the  cases, 
I  feel  that  it  would  be  a  waste  of  time  for  me  to 
go  minutely  over  the  same  ground ;  but  I  wish 
shortly  to  state  in  my  own  way  the  grounds  of 
my  opinion.  I  think  it  cannot  be  doubted  that 
before  the  Act  of  1872  everv  application  for  what 
is  now  called  the  renewal  of  a  licence  was  exactly 
the  same  thing  in  all  its  legal  incidents  as  that 
which  is  now  called  a  new  licence.  There  was 
but  one  enactment  under  which  such  applications 
could  be  dealt  with,  namely,  9  Geo.  4,  c.  61,  s.  1. 
The  licence,  if  granted,  lasted  for  a  year,  and  no 
longer  (sect.  13).  When  the  year  expired  it  was 
gone,  and  if  the  applicant  did  not  get  a  fresh 
licence  there  was  an  end  of  his  right  to  sell 
excisable  liquors  to  be  consumed  on  his  premises. 
The  word  "  renewal "  does  not  occur  in  the  Act. 
The  expression  "  to  renew  a  licence  "  appears  in 
the  marginal  note  to  sect.  27,  and  nowhere  else ; 
and  the  use  of  the  phrase  there  comes  to  no  more 
than  if  it  were  used  in  a  text-book.  The  phrase 
"  new  licence  "  is  equally  absent  from  the  Act  of 
1828.  The  phrase  "renew,"  as  applied  to  a  licence, 
first  appears,  so  far  as  I  know,  m  23  Vict.  c.  27, 
s.  11 — the  Act  of  1860 — relating  to  wine  licences, 
which,  so  far  as  I  am  aware,  is  not  incorporated 
expressly  or  impliedly  by  the  subsequent  Acts, 
and  which  I  only  notice  for  the  purpose  of  tracing 
the  use  of  a  phrase  in  legislation  of  a  kindred 
nature.  In  the  Act  of  1872  both  phrases  are 
defined.  The  definition  of  "  new  licence "  is 
modified  by  the  Act  of  1874,  s.  32,  but  only  to 
correct  a  mistake  which  arose  from  using  in  the 
definition  the  tenn  "  licensed  premises,  which, 
inasmuch  as  premises  never  were  licensed,  had  to 
be  interpreted  by  another  part  of  the  interpreta- 
tion clause  defining  "  licensed  premises,"  which 
contained  words  likely  to  create  confusion  if 
applied  to  some  of  the  circumstances  under  which 
the  statutory  interpretation  of  "licensed  pre- 
mises," as  it  stood  in  the  Act  of  1872,  might  have 
to  be  resorted  to.  I  may,  therefore,  take  the 
definition  given  by  the  Act  of  1874,  which  is  "  a 
licence   granted  at  a  general  annual  licensing 


meeting  in  respect  of  premises  in  respect  of 
which  a  similar  licence  has  not  been  granted 
before."  A  "  renewal  of  a  licence  "  is  defined  as 
"  a  licence  granted  at  a  general  annual  licensing 
meeting  by  way  of  renewal."  As  the  licence  is 
in  all  cases  a  personal  one,  and  the  phrase 
"  licensed  premises,"  though  only  to  be  exercised 
in  respect  of  specified  premises,  is  only  introdnoed 
in  company  with  a  dennition  clause,  which  shows 
that  it  is,  taken  by  itself,  an  inaccurate  and  mis- 
leading phrase — and  one  which,  I  cannot  help 
thinking,  is  answerable  for  a  good  deal  of  misap- 
prehension— I  think  it  follows  that  a  licence 
granted  by  way  of  renewal  is  a  phrase  applicable 
only  to  the  case  in  which  both  the  person  apply- 
ing and  the  premises  are  the  same  as  those 
appearing  in  the  previous  licence.  A  document 
can  hardly  be  said  to  be  by  way  of  renewal 
of  another  where  so  important  a  factor  as  the 

?erson  to  whom  alone  it  can  apply  is  changed, 
'he  phraseology  of  sect.  42  of  the  Act  of 
1872  seems  to  me  completely  to  bear  oat  this 
view.  It  treats  the  applicant  for  renewal  as 
necessarily  a  person  already  licensed.  So  far  it 
is,  I  think,  impossible  to  contend  that  there  was 
by  the  Act  of  1828  (9  Geo.  4,  c.  61)  anjr  limita- 
tion upon  the  absolute  discretion  of  the  justices, 
when  applied  to  for  a  new  licence,  to  grant  or 
refuse  it  upon  any  grounds  which  to  them  seem 
fit  grounds  to  act  upon,  provided  that  there  is  a 
real  judgment  exercised  in  respect  of  the 
individual  case.  I  mean  to  exclu(}e,  for  instance, 
a  case  in  which  the  ground  of  refusal  had 
absolutely  nothing  to  do  with  the  question  in 
hand,  as,  for  instance,  where  the  justices  refused 
the  licence  because  the  applicant  had  not  taken 
out  a  spirit  licence  {Beg,  v.  Sylvester,  2  B.  &  S. 
322 ;  31  L.  J.  93,  M.  C.) ;  or  where  they  had  hud 
down  a  general  rule  that  thev  would  grant  no 
more  licences  in  the  locality  (Reg,  v.  JusHees  of 
Walsall,  3  C.  L.  B.  100).  In  such  cases  there  is 
really  no  exercise  of  discretion  at  all,  and  it  is 
very  much  as  if  the  licence  had  been  refused 
because  the  applicant  wore  a  blue  coat  or  a  white 
hat.  But  where  it  cannot  be  shown  that  no  real 
discretion  has  been  exercised,  the  applicant  has, 
in  case  of  refusal,  no  other  resort,  and  must  submit 
to  his  fate.  I  do  not  pause  to  cite  cases.  It  is 
abundantly  clear  upon  the  words  of  the  Act,  and 
there  is  equally  abundant  authority  upon  the 
subject,  and  as  by  that  Act  there  was  absolutely 
no  distinction  between  applications  for  licences 
made  at  the  annual  general  licensing  sessions  by  a 
person  who  did  not  and  those  made  by  a  person 
who  did  already  hold  a  licence,  it  fellows  that 
there  was  no  limit  to  the  discretion  of  the  justices 
in  the  case  of  renewal  any  more  than  in  a  case  of 
a  grant  for  the  first  time.  I  proceed  to  inquire 
what  the  Acts  of  1872  and  1874  have  done  for  a 
person  already  holding  a  licence.  By  sect.  42  of 
the  Act  of  1872  the  applicant  for  the  renewal  of 
a  licence  is  undoubtedly  put  in  a  better  position 
than  he  would  have  been  in  had  he  had  no  licence. 
By  that  section  he  is  relieved  from  the  necessity 
of  appearing  personally  to  obtain  the  licence, 
whereas  it  is  clear  from  sect.  12  of  9  Greo.  4,  c,  61, 
that  the  applicant  for  a  new  licence  must  do  so, 
unless  prevented  by  one  of  the  causes  th«e 
mentioned.  If  objection  be  taken  to  the  renewal 
of  his  licence,  he  is  entitled  to  notice  and  to  a 
hearing;  but  the  omission  by  an  objector  to  give 
I  notice  at  the  proper  time  was  not  necessanly  nial 
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to  the  objection,  as  the  magistrates  might,  in 
their  discretion,  adjourn  the  case  and  require  the 
applicant  to  attend  upon  a  future  day  to  have  the 
case  heard,  and  the  evidence  on  the  hearing  of  the 
objection  must  be  taken  upon  oath.  Subject  to 
these  conditions,  however,  licences  were  to  be 
renewed  and  the  discretion  of  the  magistrates 
exercised  as  heretofore.  The  alteration  was 
Bimply  one  of  procedure,  and  made  it  imperative 
upon  the  justices  to  give  the  applicant  an 
opportunity  of  bein^  heard ;  but  there  is  nothing 
at  all  in  the  Act  to  limit  their  discretion  as  to  the 
class  of  objection  which  they  will  entertain  and 
act  upon.  Then  came  the  Act  of  1874,  which 
contains  further  provisions  in  favour  of  the 
applicant  for  the  renewal  of  a  licence.  Such 
applicants  are  relieved  from  personal  atten- 
dance if  they  do  not  wish  to  give  it,  unless 
the  nature  of  the  objection  be  some  special 
caase  personal  to  such  licensed  person.  They 
are  entitled  to  have  the  notice  of  the  groundfs 
of  any  objection  to  their  application.  It  is 
further  provided  that  it  shall  not  be  neces- 
sary to  serve  copies  of  notices  of  any  adjourn- 
ment of  a  general  annual  licensing  meeting  on 
holders  of  licences  or  applicants  for  licences  who 
are  not  required  to  attend  at  such  adjourned 
annual  general  licensing  meeting.  I  find  it  very 
difficult  to  say  what  this  provision  means,  and 
I  doubt  very  mach  if  its  meaning  with  reference 
to  the  then  existing  legislation  was  understood  by 
anyone  when  it  was  passed.  But  it  is  a  provision 
in  ease,  not  of  the  persons  applying  for  licences, 
but  of  others — I  cannot  say  of  wnom — ^for  I  do 
not  see  who  was  likely  to  serve  notice  of  adjourn- 
ment in  the  case  of  such  applicants  for  new 
licences  as  were  not  required  to  attend  personally. 
I  am  q^nite  siire,  however,  that  an  obscure  general 
provision  of  this  kind,  relating  solely  to  proce- 
dure, was  never  meant  to  intertere  with  the  dis- 
cretion of  the  justices.  As  I  understand  the 
argument  on  this  head,  it  is  as  follows :  "  Because, 
if  objection  be  taken  to  an  application  for  renewal 
for  the  first  time  at  the  annual  general  licensing 
meeting,  there  must  be  an  adjournment,  and 
because  it  is  only  in  the  case  oi  that  objection 
being  one  personal  to  the  applicant  that  he  can 
be  recjuired  to  attend  personally,  and  because  it 
is  said  that  in  case  oi  adjournment  it  shall  not 
be  necessary  to  serve  notice  of  adjournment  on 
the  holder  of  a  licence  (or  the  holder  of  a  licence 
not  required  to  attend  at  such  adjourned  meeting, 
for  the  section  may  be  read  both  ways),  therefore 
the  application  of  a  holder  of  a  licence  cannot  be 
objected  to  on  any  ground  but  one  personal  to 
himself."  I  am  not  sure  what  the  paragraph 
does  mean,  but  I  am  very  sure  it  does  not  mean 
this,  and  that  the  repeal  of  a  most  important 
discretion  absolutely  necessary  for  good  govern- 
ment and  administration  has  not  been  effected  in 
this  roundabout  and  bungling  fashion.  There 
are  abundance  of  cases  upon  which  it  is  just  as 
necessary  to  refuse  to  renew  a  licence  as  to  grant 
a  new  one  where  the  personal  character  of  the 
applicant  may  have  nothing  whatever  to  do  with 
the  objection.  Suppose,  for  instance,  that  a 
street  once  perfectly  respectable  becomes  full  of 
brothels  ana  thieves*  lodging-houses.  The  action 
of  the  magistrates  may  be  just  as  necessary  to 
prevent  the  renewal  of  a  licence  in  respect  of  a 
public-house  in  such  a  locality  as  to  refuse  one  in 
the  first  instance.    And  cases  of  a  like  kind  must 


be  perpetually  occurring.  I  have  considered  the 
Acts  apart  from  authority.  But  it  seems  to  me 
that  tnere  is  direct  authority  in  favour  of  the 
view  I  take  of  the  effect  of  legislation.  In  Beg. 
V.  Smith  (39  L.  T.  Eep.  N.  S.  604 ;  48  L.  J. 
38,  M.  C),  it  was  held  by  Oockburn,  C.J.  and 
Mellor,  J.  that  under  9  Geo,  4,  c.  61,  and  the 
Act  of  1872,  the  discretion  of  the  justices 
in  cases  of  applications  for  renewal  was  as 
unqualified  as  in  cases  of  application  for 
new  licences.  That  case  was  decided  after 
the  Act  of  1874  was  passed,  viz.,  in  1878,  and 
I  can  find  no  case  since  then  which  casts  any  doubt 
upon  this  view  of  the  law.  It  was  argued  that 
the  case  of  Beg.  v.  Justices  of  Market  Bosworth 
(67  L.  T.  Rep.  N.  S.  56 ;  67  L.  J.  96,  M.  C.)  is  an 
authority  to  the  contrarv.  I  do  not  think  so.  In 
that  case  the  justices  nad  decided  against  the 
applicant  on  the  ground  that  there  were  public- 
houses  enough  already  in  the  neighbourhood 
They  had  treated  the  case  as  one  of  an  applica- 
tion for  a  new  licence,  and  had  decided  against 
the  applicant  without  adjournment  and  without 
giving  I  him  an  opportunity  of  being  heard  upon 
the  point.  This  they  could  not  do  if  he  was 
entitled  to  be  considered  as  an  applicant  for 
renewal  under  sect.  42.  The  court  held  that  under 
the  particular  circumstances  the  case  fell  within 
the  decision  of  the  Court  of  Appeal  in  Beg.  v. 
Justices  of  Liverpool  (49  L.  T.  Rep.  N.  S.  244 ;  11 
Q.  B.  Div.  638),  and  that  it  was  a  case  of  renewal ; 
and  granted  a  mandamus  to  the  justices  to  hear 
the  application.  This  is  certainlv  no  authority 
against  the  present  contention.  The  only  shred 
of  authority  that  I  can  find  in  favour  of  the  notion 
that  under  words  like  those  in  the  Act  of  9  G«o.  4, 
c.  61,  s.  1,  there  can  be  any  limit  to  the  discretion 
of  the  justices  is  the  expression  of  Lord  Romilly 
in  Bay  v.  Luhhe  (L.  Rep.  6  Eq.  336).  There  a 
vendor  had  contracted  to  sell  a  public-house  as  a 
going  concern,  possession  to  be  given  on  the  21st 
Sov.  To  do  this  it  would  have  been  necessary  to 
procure  a  transfer  of  the  licence  under  9  Geo.  4, 
c.  61,  s.  11.  The  vendor  had  put  it  out  of  his 
power  to  apply  to  justices  under  that  section.  It 
was  held  that  the  purchaser  might  repudiate  the 
bargain.  In  giving  judgment,  the  Master  of  the 
Rolls  said :  "  The  transfer  of  the  licence  under 
sect.  11  is  a  matter  of  course,  and  no  discretion  is 
exercised  by  the  justices  unless  they  have  infor- 
mation that  the  transferee  is  an  objectionable 
person  "  (p.  344).  He  cannot  mean,  however,  that 
the  magistrates  have  no  discretion ;  onlv  that  in 
practice  they  do*  not  exercise  it  under  such  circum- 
stances, as  to  which  there  was  some  evidence 
before  him.  The  verv  exception  he  specifies  shows 
that  he  thought  tney  had  a  discretion.  The 
words  conferring  jurisdiction  on  the  justices  are 
the  same  in  sect.  11  as  those  in  sect.  1,  and  nothing 
is  said  about  whether  the  transferee  is  an 
objectionable  person  or  not.  That  they  had  the 
discretion  in  such  a  cane  was  held  in  Beg.  v. 
BoweU  (26  L.  T.  Rep.  N.  S.  732;  L.  Rep.  7 
Q.  B.  490).  Day  v.  Luhhe  (ubi  sup.)  has 
been  followed  in  Clay  don  v.  Qreen  (L.  Rep. 
3  C.  P.  611)  and  Cowles  v.  Oale  (L.  Rep.  7  Ch. 
App.  12),  and  it  seems  to  be  perfectly  right, 
but  in  neither  of  those  cases  is  anything 
said  to  give  countenance  to  the  notion  that 
under  sect.  11  the  justices  have  not  the  discretion 
in  question.  It  was  merely  that  the  procedure 
under  sect.  11  was  in  those  cases  necessary  to 
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enable  the  contract  to  be  carried  out,  and  that 
the  vendor  was  not  in  a  condition  to  apply  under 
that  section.  I  would  not  have  noticed  these 
cases  but  for  the  fact  that  in  the  judgment  of 
Fitzgerald,  J.  in  Beg.  v.  The  Recorder  of  Dublin 
(Ir.  C.  L.  B.  412-430),  they  are  quoted  as  authorities 
for  the  proposition  that  licences  have  been  by  the 
English  courts  recognised  as  matters  of  property 
annexed  to  a  house.  It  seems  to  me  tnat  they 
really  do  not  afEord  any  support  to  that  pro- 
position. The  Irish  case  itself  was  concerned 
with  a  transfer  under  the  Irish  Acts,  and  it  is  no 
authority  with  reference  to  the  present  question. 
**  The  statutes  "  says  the  learned  judge,  speaking 
of  those  in  force'  in  England  and  in  Ireland 
respectively,  "  though  dealing  with  general  ques- 
tions, differ  in  particulars  so  important  that  the 
decisions  on  them  given  by  the  courts  of  one  of 
the  two  islands  afford  no  real  guide  in  the  case  of 
questions  arising  in  the  sister  island."  I  do  not 
think  it  necessarv  to  discuss  the  enactments 
affecting  licences  tor  the  sale  of  beer,  and  other 
licences  to  which  the  provisions  of  the  Wine  and 
Beerhouse  Act  of  1869  (32  &  33  Vict.  c.  27),  s.  8, 
apply,  as  they  contain  a  set  of  provisions  so  very 
different  from  those  regulating  this  case  that  they, 
and  the  decisions  upon  them,  have  no  direct 
bearing  upon  the  present  question.  They  do, 
however,  suggest  the  remark  that  where  the 
Legislature  meant  to  limit  the  discretion  of  the 
justices  in  dealing  with  applications  for  licences, 
it  has  done  so  in  very  clear  and  unmistakable 
terms,  the  entire  absence  of  which  in  the  present 
instance  forms  a  striking  contrast  with  the  pro- 
visions in  this  respect  of  the  Act  of  1869.  In  my 
opinion,  therefore,  the  Court  of  Quarter  Sessions 
had  jurisdiction  to  decide  the  appeal  to  them 
upon  the  grounds  upon  which  they  acted,  and  the 
present  appeal  must  be  dismissed  with  costs. 

Appeal  diemiseed. 

Solicitor  for  the  appellant,  Syhes,  for  Watson, 
Kendal. 

Solicitors  for  the  respondents,  Nicol,  Son,  and 
Jones,  for  J.  Bolton,  Kendal. 


Friday,  Dec.  16, 1887. 

(Before  Pollock,  B.  and  Hawkins,  J.) 

PiNB  17.  Babnes.  (a) 

tdcenevng  Acts—Allovjing  intoxieating  liquors  to 
be  consumed  during  closing  hov/rs — Cfuests  of 
lodger-^Liquors  supplied  to  and  paid  for  by 
lodger,  ana  consumed  after  closing  hours  by 
bond  fide  guests  of  lodger — Licensing  Act  1874 
(37  ^  38  Vict.  c.  49),  ss.  9, 10. 

A  lodger  in  a  licensed  house  gave  a  private  dinner 
to  a  number  of  his  friends  in  one  of  the  rooms 
of  the  hov^e.  The  room  and  dinner  had  been 
previously  ordered  by  him,  and  were  paid  for 
by  him.  The  room  was  in  fad  taJcen  by  him 
for  the  evening  for  the  purpose  of  giving  the 
entertainment,  and  was  reserved  for  his  exclusive 
use  during  the  evening.  Intoxicating  liquors 
were  supplied  to  the  lodger  during  the  evening 
for  the  guests,  and  the  eating  and  drinking  went 
on  until  ten  o'clock,  when  the  house  was  duly 
closed  to  the  public.  Some  of  the  guests  re- 
mained  after  the  closing  hour.    After  the  closing 

(a)  Beported  by  Hsrst  LsiaH,  Eaq.,  Banl8ter4it-Law. 


hour  liquors  were  swpplied  for  the  etiUdnv^ 
ment,  and  consumed  in  the  same  room  by  ike 
lodger  and  his  guests,  but  all  of  such  liquors  toere 
supplied  upon  the  order  and  credit  ojthe  lodger 
alone,  ana  were  sold  to  and  paid  for  by  him,  and 
the  persons  who  consumed  the  liquors  so  supjpUed 
were  the  bond  fide  guests  of  the  lodger. 

The  holder  of  the  licence  was  conmeted,  under 
sect.  9  of  the  Licensing  Act  1874,  for  allowing 
intoxicating  liquors  to  be  consumed  on  his  Uoensed 
premises  during  the  time  that  the  same  were 
required  to  be  closed.  Sect.  10  of  the  Ad,  howeoer, 
provides  an  exemption  in  favour  of  bond  fde 
travellers  and  persons  lodging  in  the  house. 

Held,  that  the  conviction  was  lorong,  as  there  wis 
nothing  in  the  Licensing  Ads  to  prevent  a  licensed 
person  supplying  liquors  after  closing  hours  to  a 
oondfidelodCgerin  his  licensed  premises,  and  sud^ 
lodger  can,  during  closing  hours,  entertain  his 
friends — beifhg  his  bond  fide  guests — vfiih  liquors 
which  have  been  supplied  to  the  lodger  alone,  oimI 
paid  for  by  him  alone. 

Case  stated  by  justices  under  the  Summary  Juris- 
diction Act  1879. 

At  a  court  of  summary  jurisdiction,  holden  at 
Tonbridge,  in  the  county  of  Kent,  on  Tuesday, 
the  19th  July  1887,  an  information  was  preferred 
by  Alfred  Barnes,  superintendent  of  police, 
against  Edward  Gk)oding  Pine,  the  appellant, 
under  sect.  9  of  the  Licensing  Act  1874  (37  &  38 
Yict.  c.  49),  for  that  the  appellant,  then  being  a 
licensed  person  for  the  sale  of  intoxicating  liquors 
by  retail  in  his  house  and  premises,  on  the  4th 
July  1887  unlawfully  did  allow  intoxicating 
liauors  to  be  consumed  on  his  said  licensed  pre- 
mises during  the  time  that  the  same  were  required 
to  be  closed  by  and  in  pursuance  of  the  Licensing 
Act  1874,  upon  which  information  we  convicted 
the  appellant,  and  fined  him  in  the  nominal 
penalty  of  one  shilling,  and  the  appellant,  being 
aissatisfied  with  our  determination  in  point  of  law, 
duly  applied  to  us  in  writing  to  state  a  case  for 
the  opinion  of  the  Queen's  Bench  Division  of 
Her  Majesty's  High  Court  of  Justice,  and,  in 
compliance  with  such  application,  we  have  stated 
the  lollowing 

Case. 

1.  On  the  4th  July  1887,  at  about  10.25  in  the 
evening,  one  Charles  Le  May,  Esq.,  and  several 
other  persons,  were  found  by  Sergeant  Springett, 
of  the  Kent  County  Constabulary,  orinEing 
intoxicating  liquors  in  a  room  in  the  Greyhonnd, 
situate  at  Hadlow,  in  the  countv  of  Kent,  which 
was  a  fully  licensed  house  kept  bv  the  appellant, 
after  ten  o  clock,  the  hour  at  which  the  said  house 
was  directed  to  be  closed  by  the  Licensing  Act 
1874. 

2.  The  said  Charles  Le  May,  in  the  evening  and 
night  of  the  said  4th  July,  was  a  person  lodging 
in  the  said  house,  within  the  meaning  of  sect.  10 
of  the  Licensing  Act  1874,  and  during  that  night 
slept  in  a  room  in  the  said  house,  which  room  had 
previously  to  that  day  been  ordered  by  him,  and 
the  hire  of  which  was  paid  for  by  him. 

3.  At  seven  o'clock  on  that  evening  the  said 
Charles  Le  May  had  given  a  private  dmner  to  a 
number  of  friends  in  one  of  the  rooms  of  the 
Gre^rhound,  the  room  and  dinner  having  been 
previously  ordered  by  him  of  the  aopellant,  and 
the  said  room  and  dinner  were  paia  for  by  hinu 


MAGISTRATES'  OASES. 


535 


Q.B.  Div.] 


FnrE  V,  Babnes. 


[Q.B.  Div. 


The  room  mentioned  in  para^i^ph  1  is  the  room 
in  which  the  dinner  was  given. 

4.  The  persons  attending  the  said  dinner  were 
friends  of  the  said  Charles  Le  May,  and  had  been 
previously  invited  by  the  said  Charles  Le  May 
ty  written  invitation,  and  the  room  in  which  the 
dinner  was  given  was,  daring  the  whole  of  the 
said  evening  kept  for  the  solo  and  exclusive  use 
of  the  said  Charles  Le  May  and  his  said  guests, 
and  with  the  exception  of  the  appellant  and  the 
waiters  attending  upon  the  said  Charles  Le  May 
and  his  guests,  no  one  else  was  admitted  into  the 
said  room. 

5.  At  ten  o'clock  the  house  was  duly  closed 
to  the  public,  but  after  that  hour  some  of  the 
guests  of  the  said  Charles  Le  May  remained  in 
his  company  in  the  said  room  in  which  the  dinner 
had  been  given. 

6.  At  and  after  the  said  dinner,  and  after  ten 
o'clock,  intoxicating  liquors  were  supplied  by  the 
appellant,  and  consumed  in  the  said  room  by  the 
said  Charles  Le  May  and  his  said  guests,  but  all 
of  such  liquors  were  supplied  by  the  appellant 
upon  the  order  and  credit  of  the  said  Charles  Le 
May  alone,  and  were  sold  to,  and  paid  for  by  him, 
ana  the  persons  who  consumed  the  intoxicating 
liq|Uors  so  supplied  were  the  bond  fide  guests  of  the 
said  Charles  Le  May,  and  the  whole  of  the  said 
intoxicating  liquors  so  sold  to  the  said  Charles  Le 
May  as  aforesaid  were  consumed  by  him  and  his 
guests  in  the  room  reserved  for  him  as  afore- 
said. 

7.  The  appellant  had  not  obtained  any  exten- 
sion of  time  for  supplying  intoxicating  liquors 
after  closing  hours. 

8.  It  was  contended  on  the  part  of  the  appel- 
lant that  upon  the  facts  he  had  oeen  guilty  oi  no 
offence  under  sect.  9,  or  under  any  other  section 
of  the  Licensing  Acts,  on  the  ground  that  the 
intoxicating  liquors  which  had  been  consumed  on 
the  premises  after  closing  hours  were  liquors 
which  had  ^  been  sold  by  the  appellant  to  the 
said  Charles  Le  May,  wno  was  then  a  lodger  in 
the  said  house,  under  the  powers  given  to  the 
appellant  by  sect.  10  of  the  Licensing  Act  1874, 
and  that  the  fact  that  liquors  so  sold  to  him  had 
been  consumed  by  guests  of  his,  in  his  own 
private  room,  did  not  render  the  appellant  liable 
to  a  penalty  under  sect.  9  of  the  Licensing  Act 
1874,  or  to  any  other  penalty. 

9.  We  were  of  opinion  that  there  was  nothing 
in  the  Licensing  Acts  which  enabled  a  licensed 
person  to  permit  a  lodger  to  entertain  his  friends 
ui  a  licensed  house  after  the  closing  hour,  as  it 
might  open  the  door  to  a  constant  evasion  of  the 
spirit  of  the  Acts,  and  that  upon  the  facts  before 
us  the  charge  laid  in  the  information  had  been 
established  in  point  of  law.  We  therefore  con- 
victed the  appellant,  but  as  we  considered  that 
there  had  been  no  intention  to  infringe  the  law, 
we  inflicted  a  nominal  penalty  of  one  shilling  and 
cofita. 

10.  The  question  for  the  opinion  of  the  court 
is  whether  our  decision  was  right  in  point  of 
law. 

11.  If  the  court  is  of  opinion  that  we  were 
right,  then  the  conviction  is  to  stand  affirmed, 
otherwise  the  conviction  is  to  be  qaashed. 

Dickens  for  the  appellant. — The  question  here 
is  whether,  under  the  Licensing  Acts,  a  publican 
can  sell  liquorsy  after  closingnours,  to  a  lodger, 


where  the  liquor  is  to  be  consumed  in  the  room 
in  which  he  lodges  by  the  lodger  and  his  friends, 
who  are  his  hond  fide  guests  at  the  time.  Sect.  9 
of  the  Licensing  Act  1874  provides  that  "  Any 
person  who,  during  the  time  at  which  premises 
for  the  sale  of  intoxicating  liquors  are  directed  to 
be  closed  by  or  in  pursuance  of  this  Act,  sells  or 
exposes  for  sale  in  such  premises  any  intoxicating 
liquor,  or  opens  or  keeps  open  snch  premises  for 
the  sale  of  intoxicating  liquors,  or  allows  any 
intoxicating  liquors  although  purchased  before 
the  hours  of  closinc:  to  be  consumed  in  such 
premises,  shall  for  the  first  offence  be  liable  to  a 
penalty  not  exceeding  ten  pounds,  and  for  any 
subsequent  offence  to  a  penalty  not  exoeeding 
twenty  pounds."  Sect.  10  provides  that  "  Nothing 
in  this  Act  or  in  the  principal  Act  contained  shall 
preclude  a  person  licensed  to  soil  any  intoxicating 
fiauor  to  be  consunied  on  the  premises  from 
selling  such  liquor  at  any  time  to  bond  fide 
traveUers  or  to  persons  lodging  in  his  house." 
The  justices  have  found  here  that  the  case  is  a 
hond  fide  one ;  that  all  the  liquors  were  supplied 
to  Le  May,  and  paid  for  by  nim.  My  point  is 
that  sect.  9  deals  entirely  with  purchases  made 
in  contravention  of  the  Act,  and  sect.  10  says  that 
it  shall  be  no  offence  to  sell  liquors  to  a  lodger. 
To  support  this  conviction  it  must  be  shown  that 
sect.  9  forbids  a  publican  to  allow  a  sale  of  liquors 
in  any  case  after  closing  hours.  [Hawkins,  J.— 
If  that  were  the  true  construction,  strictly  it 
would  prevent  the  licensed  person  himself  from 
drinking  the  liq|uor  after  closing  hours.]  That  is 
my  point.  It  is  no  offence  to  sell  liquor  to  the 
lodger,  and  if  so  sold  it  may  be  consumed  in  the 
apartments  where  the  lodger  is  residing,  and  it 
can  make  no  difference  whether  it  was  consumed 
by  the  .lodger  himself  or  his  friends.  The  only 
case  I  can  find  at  all  resemblii^  the  present 
case  is  Corbet  v.  Haigh  (42  L.  T.  Eep.  N.  S. 
185 ;  5  C.  P.  Div.  50 ;  28  W.  R.  430) ;  that  case  was 
entirely  different  from  the  present,  as  there  it  was 
held  that  there  was  a  clear  evasion  of  the  Act, 
and  the  conviction  was  affirmed  on  that  ground. 
But  here  there  is  no  pretence  for  saying  thai 
there  has  been  an  evasion  of  the  Act. 

The  respondent  did  not  appear. 

Pollock,  B. — In  this  case  I  am  of  opinion  that 
this  conviction  must  be  quashed.  The  justices,  in 
convicting  the  appellant,  seem  to  have  acted 
under  a  very  erroneous  view  of  the  law,  though 
no  doubt  a  laudable  one,  as  they  thought  that,  if 
a  licensed  person  might  permit  a  lodger  to  enter- 
tain his  friends  in  licensed  premises  after  closing 
hours  it  would  ''open  the  door  to  a  constant 
evasion  of  the  spirit  of  the  Acts."  I  entirely 
agree  that  the  justices  should  watch  to  see  that 
there  has  been  no  evasion  of  the  spirit  of  th6se 
Acts,  but  here  there  has  been  no  such  evasion. 
The  justices  have  found  the  facts,  which  were 
that  a  gentleman  named  Le  May  was  a  lodser 
in  this  licensed  house;  that  he  had  invited  a 
number  of  his  friends  to  a  dinner  in  this  house. 
The  dinner  took  place,  and  at  it  excisable 
liquors  were  drunk,  and  the  eating  and  drinking 
went  on  until  ten  o'clock,  the  closmg  time,  when 
the  house  was  closed  to  the  public.  After  ten 
o'clock  intoxicating  liquors  were  supplied  by  the 
appellant,  and  consumed  in  the  room  in  which 
the  dinner  had  been  held  by  Mr.  Le  May  and  his 
guests,  but  all  of  such  liquors  were  supplied  by 
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the  appellant  upon  the  order  and  credit  of  Mr. 
Le  liiay  alone,  and  were  sold  to,  and  paid  for  by, 
him,  and  the  persons  who  consumed  the  liquors 
so  supplied  were  the  bond  fide  guests  of  Le  May, 
and  the  whole  of  the  intoxicating  liquors  so  sold 
to  Le  May  were  consumed  hj  him  and  his  guests 
in  the  room  reserved  for  him.  On  these  facts 
it  appears  to  me  we  cannot  consider  what  may 
be  tbe  temptation  to  publicans  or  their  lodgers 
to  break  the  law  on  other  occasions.  We  must 
follow  strictly  the  facts  as  stated  in  the  case,  and 
on  those  facts  the  question  is,  whether  there  was 
a  supplying  of  intoxicating  liquors  within  sects. 
9  anci  10.  It  seems  to  me  that  the  liquor  was 
supplied  and  sold  to  Le  May  as  being  a  "  person 
looging  in  the  house"  within  the  exception  of 
sect.  10,  and  it  is  immaterial  whether  it  was  drunk 
by  him  or  his  friends.  I  need  not  go  beyond  this 
in  the  case.    This  conviction  must  be  quashed. 

Hawkins,  J. — I  am  of  the  same  opinion.   When 
we  read  the  two  sects.  9  and  10  together,  the  case 
is  quite  clear.       [The  learned  judge  read  the 
sections.]      In  the  present  case  the  conviction 
charged   that  the    appellant,  being    a   licensed 
person,  did  unlawfuUv  allow  intoxicating  liquors 
to  be  consumed  on  his  licensed  premises  after 
closing  hours,    contrary    to   the    provisions   of 
sect.  9  of  the  statute,  the  latter  part  of  which 
imposes  a  penalty  for  so  doing.     Now,  sect.  10 
provides  an  exemption  in  favour  of  bond  fide 
travellers  and  persons  lodging  in  the  licensed 
house.    There  is  no  infringement  of  the  Act  of 
Parliament  in  allowing  a  person  licensed  to  sell 
intoxicating  liquor  to  sell  that  liquor  to  a  lodger 
fliter  closing  hours.    What  makes  it  illegal  for 
the  lodger,  having  lawfully  bought  the  Hquor, 
to  allow  anybody  ne  chooses,  being  a  bond  fide 
guest,  to  drink  that  liauor  P    I  confess  I  see  no 
reason  for  its  being  illegal.     Taking  the  latter 
part  of  sect.  9,  which  prevents  a  publican  from 
allowing  any  intoxicating  liquors,  although  pur- 
chased before  the  hours  of  closing,  to  be  con- 
sumed on  his  premises   after  closing  hours,  it 
seems  to  me  that  this  was  intended  to  apply  to  a 
case  of  this  sort — ^where  a  person  who  has  bought 
liquor  before  closing  hours  remains   after  the 
closing  hours  to  drink  it,  such  person  not  being 
a  bond  fide  traveller  or  lodger.    The  case  seems 
to  me  be  very  clear.    Here  we  have  a  bond  fide 
entertainment  by  a  bond  .fide  lodger,  with  the 
intention  of  entertaining  his   friends,  and  not 
endeavouring  in  any  way  to  evade  the  Act ;  there 
is  no  contravention  of  the  Act  when  a  lodger  in 
such  a  case  buys  liquor  which  he  b  as  a  right  to 
buy  from  a  publican  who  has  a  right  to  sell  it  to 
him.    I  think,  therefore,  that  this  conviction  was 
wrong.      I  quite  agree  that  the  justices  ought 
jealously  to  scrutinise  such  cases  with  regard  to 
persons  pretending  to  be  bond  fide  guests,  other- 
wise there  would  be  evasions  of  the  law.    But 
when  a  publican  honestly  sells,  and  his  lodger 
honestlv  buys,  liquor,  then  when  this  is  con- 
sumed by  the  bona  fide  guests  of  the  lodp^r  there 
has  been  no  breach  of  the  Act.    I  am  of  opinion 
that  this  conviction  should  be  quashed. 

Conviction  quashed. 

Solicitors  for  the  appellant,  Sole,  Turner^  and 
Knight,  for  W,  0.  Grippe  and  Son,  Tunbridge 
Wells. 


Thursday,  Jan.  26, 1888. 

(Before  Smith  and  Ghablbs,  JJ.) 

Be  Abbitbation  between  Giffobd  and  Thi 
BuBY  Town  Council,  (a) 

Arbitration  under  the  Pviblie  Health  Ad  1875— 
Appoi/ntment  of  arbiiraiors,  defect  mi — Whether 
such  defect  ia  cured  by  proper  appointment  of 
umpire — Whether  the  evhrniesion  or  the  avard 
of  umpire  can  be  made  a  rule  of  court — MMng 
OAJoaraa  rule  of  court  under  Order  LXL,  r.  15— 
Public  HeaUh  Act  1875,  s.  180,  eub-secU.  1, 2, 
a/nd  10. 

The  proviaione  of  sect,  180  of  the  Puhlic  BeaJi& 
Act  1875,  as  to  the  mode  of  the  appeintmtmt  oj 
a/rbitroUore  under  that  Act  (namely,  under  their 
common  seal  in  the  case  of  a  hecH  authority  or 
corporation  aggregate,  and  in  unriting  under  his 
hand  in  the  case  of  any  other  party),  are  not 
directory  but  nuvndatory,  and  must  complied  U 
with. 

Where  one  of  the  arbitrators  is  properly  appointed, 
but  the  other  improperly  appointed  by  parol,  avd 
where  tlie  two  arbitrators  properly  appoint  an 
umpire  by  a  writing  under  their  hands,  ihs 
original  defect  in  the  appointment  of  the  afbUiH' 
tor  vitiates  the  subsequent  appoiviment  of  iks 
umpire  and  also  the  awa/rd,  arCi  the  defect  is  nei 
cured  or  waived  by  the  parties  appearing  ami 
calling  their  witness  before  the  umpire,  so  that 
neither  the  submission  to  arbUratwn  nor  iks 
awa/rd  can  be  made  a  rule  of  court. 

Nor  is  there  under  Order  LXI,,  r.  15,  any  wnoer  to 
make  the  award  a  rule  of  court  unaer  smck 
circumstances. 

Motion  on  behalf  of  the  claimant  in  an  arbitra- 
tion under  the  Public  Health  Act  1875,  for  an 
order  that  the  submission  to  arbitration  and  the 
subsequent  award  of  the  umpire  be  made  a  rale 
of  court. 

The  claimant,  Mr.  Greorge  Gifford,  claimed 
against  the  town  council  of  Bury  St.  Edmunds, 
compensation  for  damages  done  to  his  farm  at 
Flempton,  in  the  county  of  Suffolk,  by  the  passage 
of  a  sewer  through  his  farm  from  Bury  to  West 
Stow. 

Sub-sect.  1  of  sect.  180  of  the  Public  Health 
Act  1875,  provides  that : 

Eveiy  appointment  of  an  arbitrator  nnder  ikU  Aet 
when  made  on  behalf  of  the  local  authority  shall  bt 
under  their  oommon  aeal,  and  on  behalf  of  any  otiber 
party  under  his  hand,  or  if  such  party  bo  a  corpoEatioa 
aggregate  under  their  common  seal. 

And  sub-sect.  10  of  the  same  section  provides 
that: 

Before  any  arbitrator  or  umpire  enters  on  a  refeRooe 
under  this  Act,  he  shall  make  and  subsoribe  the  foUov* 
ing  deoliuration  before  a  justice  of  the  peace  (that  it  to 
say) : 

I,  A.  B.,  do  solemnly  and  sincerelv  declare  that  I  will 
faithfully  and  honestly,  and  to  the  best  of  my  akUl  and 
ability,  hear  and  determine  the  matters  referred  to  ae 
under  the  Public  Health  Act  1875.  A.  B. 

The  town  council  duly  appointed  under  their 
seal  Mr.  Blencowe  as  their  arbitrator,  and  the 
claimant  appointed  Mr.  Henry  Stanley  as  his 
arbitrator,  but  such  appointment  was  verbal  and 
not  in  writing  as  required  by  the  statute,  nor 
did  the  claimant's  aroitrator  make  the  required 
declaration. 

On  the  9th  July  1886  the  two  arbitrators  di^r 

(a)  Reported  by  Hbnbt  Lbiqh,  Esq., 
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appointed  an  umpire  (Mr.  Driver)  by  a  writing 
under  their  hands,  Mr.  Stanley  acting  in  such 
appointment  of  umpire  as  the  agent  of  and  with 
the  consent  of  the  claimant,  and  the  umpire  made 
the  required  declaration.    The  arbitrators  did  not 

Xee,  and  the  matter  was  left  to  the  umpire, 
)    on   the  16th  Sept.  1887  awarded  to  the 
claimant  the  sum  of  140Z. 

It  appeared  that  the  town  council  were  willing 
to  pay  the  claimant  the  amount  of  tho  award  and 
costs,  but  they  were  not  willing  to  pay  a  bill  of 
costs  for  about  100/.  sent  in  to  them  by  the 
claimant's  arbitrator,  Mr.  Stanley,  and  to  avoid 
this  payment  they  now  raised  the  objection  that 
the  appointment  of  the  claimant's  arbitrator 
(Stanley)  was  not  in  writing,  and  that  he  had  not 
made  the  declaration  required  by  the  statute. 

The  claimant  now  applied  to  have  the  appoint- 
ment of  the  umpire,  dated  the  the  9th  July  1886, 
and  the  subsequent  award  of  the  umpire  made  a 
rule  of  court. 

Horace  Browne  for  the  claimant. — ^We  are 
obliged  to  come  here  to  get  this  award  made  a 
rule  of  court.  It  is  perfectly  clear  that  the  want 
of  a  'writing  is  immaterial  in  the  appointment  of 
the  arbitrator,  who  in  this  case  did  not  make  the 
award,  as  the  umpire  who  made  the  award  was 
properly  appointed  in  writing  and  daly  subscribed 
the  declaration ;  and  any  defect  in  the  appoint- 
ment of  the  arbitrator  was  cured  by  the  proper 
appointment  of  the  umpire,  and  by  the  appearance 
of  Doth  parties  before  him.    Order  LXI.,  r.  15  (a), 

f:ive8  the  power  to  make  an  award  a  rule  of  court. 
n  the  case  of  Be  Bolfe  (28  S.  J.  165),  an  application 
was  made  to  make  an  award  a  rule  of  court ;  it 
was  argued  that  this  was  the  proper  course  to 
pursue  instead  of  making  the  suomission  to  arbi- 
tration a  rule  of  court,  and  Bacon,  Y.C.  held  that 
the  application  was  within  the  very  terms  of  the 
rule,  and  that  the  award  must  le  made  an  order 
of  court.  The  old  rule  was  that  a  submission  to 
arbitration  by  parol  could  not  be  made  a  rule  of 
court ;  but  here  the  submission  to  the  umpire  is 
in  writing,  and  why  cannot  it  be  made  a  rule  of 
court  imder  the  Common  Law  Procedure  Act 
1854  f    [He  was  stopped.] 

Poyser  for  the  town  council.— There  is  here  no 
proper  submission  to  arbitration  at  all.  The 
Public  Health  Act  has  provided  for  the  manner 
in  which  these  arbitrations  are  to  be  conducted.  It 
has  laid  down  that  ihe  appointments  must  be  made 
in  a  certain  way — ^if  made  by  a  corporation  or  by  a 
load  authority  the  appointment  must  be  under 
their  common  seal,  if  made  by  any  other  party  it 
must  be  in  writing.  This  is  expressly  enacted  by 
sub-sect.  (1)  of  sect.  180  of  the  Act,  and  there  is 
no  dispensing  power  in  this  or  any  other  court  as 
to  this  mode  of  appointment.  There  is  no  power 
to  override  sect.  180.  This  section  gives  great 
powers  to  arbitrators.  [Smith,  J. — Suppose  one 
appoints  by  seal,  another  by  a  pure  slip  appoints 

(a)  Order  LXI.,  r.  15,  providea  that  "  No  order  made 
on  a  petition,  and  no  order  to  make  a  Babmiaaioii  to  arbi- 
tration, or  an  award,  an  order  of  the  court,  and  no  judg- 
ment or  order  wherein  any  written  admissions  of 
evidanoe  are  entered  as  read,  shall  be  ipassed,  until  the 
original  petition,  Bubmission  to  arbitration,  or  award,  or 
written  admissions  of  evidence,  shall  have  been  filed  in 
the  central  office,  or,  where  the  proceedings  are  taken  in 
a  district  registry,  in  the  district  registry,  and  a  note 
tiiereof  made  on  tiie  jnd^ent  or  order  by  the  proper 
officer." 

Mag.  Cab.— Vol.  XTV. 


by  parol,  and  that  an  umpire  is  duly  appointed 
and  everything  duly  carried  out,  then  if  the  award 
be  unfavourable  is  the  party  to  be  able  to  take 
advantage  of  the  slip  P]  Yes ;  as  the  provisions  of 
the  statute  have  not  been  complied  with.  Here 
the  claimant's  arbitrator  not  only  was  appointed 
by  parol,  bat  he  did  nob  subscribe  the  declaration 
as  required  by  sub-section  (10)  of  the  section. 
Stanley  valued  the  damages  at  459Z.,  which  was 
not  an  honest  valuation.  The  section  requires  the 
declaration  to  be  signed  in  order  to  make  the 
arbitrator  less  of  a  partisan.  We  offered  to  pay 
the  amount  of  the  award  and  the  costs,  but  we 
refused  to  pay  an  exorbitant  bill  of  costs  for  lOlL 
sent  in  by  Stanley,  and  that  is  the  reason  why  we 
are  now  opposing  this  application.  The  whole 
award  is  bad,  and  bad  on  the  face  of  it,  and 
therefore  cannot  be  made  a  rule  of  court.  The 
award  sets  out  that  the  appointment  of  the 
umpire  was  made  on  the  9th  tjuly  1886,  and  the 
award  itself  is  is  not  dated  till  Sept.  1887.  By 
sub-sect.  (9)  of  the  same  section  the  time  for 
making  an  award  by  an  umpire  under  the  Act 
shall  not  in  any  case  be  extended  beyond  the 
period  of  two  months  from  the  date  of  the  refer- 
ence of  the  matters  to  him.  There  is  no  power 
in  the  umpire  to  enlarge  the  time,  and  no  power 
in  this  court  to  enlarge  it,  so  that  the  award  is 
out  of  time,  and  bad  on  the  face  of  it.  [Smith,  J. 
— Tho  sole  question  is,  whether  this  submission 
and  award  can  be  made  a  rule  of  court.]  It  has 
been  held  in  Kelleth  v.  Tranmere  Local  Board  (11 
L.  T.  Rep.  N.  S.  467  ;  34  L.  J.  87,  Q.  B.) 
that  the  time  runs  from  the  appointment  of 
the  umpire,  and  that  neither  under  the  Common 
Law  Procedure  Acts,  nor  otherwise,  has  the  court 
power  to  enlarge  the  time.  That  case  was  decided 
on  the  words  of  the  Act  of  1848,  and  the  Act  of 
1875  re-enacts  those  words,  which  makes  the  case 
stronger  in  my  favour :  {Be  Mackenzie  and 
The  Ascot  Oaa  Company,  17  Q.  B.  Div.  114 ; 
55  L.  J.  309,  Q.  B.)  [Smith,  J.  refers  to 
Wa/rburto7i  v.  Haslingden  Local  Board,  48  L.  J. 
451,  C.  P.]  The  Queen's  Bench  Division  will  not 
in  any  case  make  an  award  a  rule  of  court. 
This  award,  being  bad  on  the  face  of  it,  oaght 
not  to  be  made  a  rule  of  court,  and  the  defect 
in  the  award  extends  to  the  submission,  because 
it  would  be  idly  putting  parties  to  expense  to 
make  a  submission  a  rule  of  court  when  the 
submission  itself  is  bad  from  the  provisions  of  the 
Act  not  having  been  complied  with. 

Browne  in  reply. — The  question  of  time  does 
not  arise  at  all  on  this  motion.  [Smith,  J. — You 
may  pass  by  the  question  as  to  the  time,  and 
come  to  the  former  point  as  to  the  submission.] 
Sub-sect.  (15)  makes  this  award  binding  on  all 
the  parties.  The  corporation  come  before  the 
umpire,  submit  to  his  authority,  and  call  their 
witnesses  before  him,  and  they  cannot  now  object 
to  the  proceedings,  as  any  objection  they  might 
have  had  has  been  waived  by  them.  It  is  not  an 
antecedent  necessity  for  the  submission  to  have 
been  in  writing,  if  the  an  .ointment  of  the  umpire 
who  made  the  award  is  in  writing:  (Bussell  on 
Awards,  p.  549.)  I  only  ask  here  that  the  award 
may  be  made  a  rule  of  court : 

Be  Dawdy,  53  L,  T.  Bep.  N.  8.  800;  15  Q.  B.  Div. 
426;  54 L.  J.  574,  Q.  B. 

The  Act  of  1875  does  not  bar  the  remedy  given 
by  sect.  17  of  the  Common  Law  Procedure  Act 
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1854.  When  tbe  subsequent  matter  has  been 
done  regularly,  there  is  no  bar  by  reason  of  an 
original  omission. 

Smith,  J. — This  is  an  application  on  behalf  of 
the  claimant,  Mr.  Gifford,  to  make  a  submission 
to  arbitration  a  rule  of  court,  or  in  the  alterna- 
tive to  make  the  award  a  rule  of  court.  The 
facts  of  the  case  are  very  short.  Mr.  Gifford  had 
a  claim  against  the  Town  Council  of  Bury  for 
compensation  under  the  Public  Health  Act  187&, 
and  an  arbitration  took  place  under  the  Act  to 
assess  the  compensation.  Mr.  Gifford  now  asks 
to  have  the  submission  to  arbitration  made  a  rule 
of  court.  When  application  was  made  for  that 
purpose  to  the  oflScer,  he  made  the  objection  of 
the  want  of  a  submission  in  writing.  This  was  the 
substantial  point,  and  what  we  have  now  to 
decide  is  whetner  the  submission  or  the  subsequent 
award  can  be  made  a  rule  of  courts  To  myself 
this  seems  to  me  not  to  be  an  award  by  consent 
at  all,  but  one  made  under  the  provisions  of  a 
statute,  and  it  seems  to  me  that,  in  order  to  give 
jurisdiction  in  the  case,  the  provisions  of  the 
statute  must  be  complied  with,  those  provisions 
being  mandatory  and  not* directory.  By  sect.  180, 
sub-sect.  (1),  it  is  enacted  that,  "  Every  appoint- 
ment of  an  arbitrator  under  this  Act  when  made 
on  behalf  of  the  local  authority  shall  be  under 
their  common  seal,  and  on  behalf  of  any  other 
party  under  his  hand,  or  if  such  party  be  a  oor- 

?Dration  aggregate  under  their  common  seal." 
his  seems  to  me  to  mean  that  when  a  corpora- 
tion appoint  an  arbitrator  under  the  Act,  they 
must  appoint  him  by  seal,  and  not  otherwise; 
and  when  any  other  party  appoints  he  must  do  so 
in  writing.  This  seems  to  me  to  be  mandatory. 
Then  the  next  sub-section  provides  that,  "  Every 
such  appointment  shall  oe  delivered  to  the 
arbitrators,  and  shall  be  deemed  a  submission 
to  arbitration  by  the  parties  making  the  same." 
It  would  be  frittering  away  the  statute  to  nothing 
to  say  that  these  provisions  need  not  be  com- 
plied with.  Now  we  pass  on ;  so  much  relates 
to  the  appointment  of  arbitrators.  Then  sub- 
sect.  (7)  says :  "  Where  there  is  mere  than  one 
arbitrator,  the  arbitrators  shall,  before  they 
enter  on  the  reference,  appoint  by  writing 
under  their  hands  an  umpire,  &c."  What  is 
the  meaning  of  this  ?  The  arbitrators — that  is, 
those  arbitrators  appointed  pursuant  to  the 
statute,  by  seal  on  the  one  hand  and  by  writing  on 
the  other — shall  appoint  an  umpire.  It  seems  to 
me  that  this  never  was  an  appointment  pursuant 
to  law  of  the  two  arbitrators.  It  is  only  when 
there  are  two  arbitrators  appointed  lawfully  pur- 
suant to  the  statute  that  they  can  lawnilly 
appoint  an  umpire;  but  here,  one  was  lawfully 
and  the  other  unlawfully  appointed,  and  conse- 
sequently  their  joint  appointment  of  the  umpire 
was  not  a  lawful  appointment.  Therefore,  I  am 
of  opinion  that  neither  can  the  submission,  not 
being  pursuant  to  law,  nor  the  subsequent  award, 
be  made  a  rule  of  court.  Neither  ought  to  be 
made  a  rule  of  court.  Another  TX)int  has  been 
taken.  By  sub-sect.  (10),  before  an  arbitrator  or 
an  umpire  enters  on  a  reference  under  the  Act 
he  must  make  and  subscribe  the  requisite  declara- 
tion, but  the  claimant's  arbitrator  never  made  the 
declaration.  Sub-sect.  (2)  shows  that  the  submis- 
sion to  arbitration  takes  place  by  delivering  the 
appointment  to  the  arbitrators.  Any  submission 
to  arbitration  may  be  made  a  rule  of  court,  but  it  » 


must  be  a  proper  submission.  In  my  jadgmentt 
this  application,  as  to  making  the  submission  a 
rule  of  court,  should  not  be  acceded  to.  Isow  I 
come  to  the  award.  It  is  said  that  under  Order 
LXI.,  r.  15,  this  award  ought  to  be  a  rale  of 
court.  It  seems  to  me  that  it  ought  not.  I  h&re 
never  known  an  award  made  a  rule  of  court 
it  is  always  a  submission  that  is  made  a  rule  oi 
court.  But  I  find  in  Jones  v.  Jones  {43  L  T. 
Rep.  N.  S.  76 ;  14  Ch.  Div.  593)  that  Jessel,  M.R. 
said :  *'  In  cases  of  submission  to  arbitration  it  is 
very  usual,  in  the  Court  of  Chancery,  to  make 
the  award  an  order  of  court :  (Seton  on  Decrees, 
4th  edit.,  p.  403.)  But  as  it  is  important  that, 
under  the  Judicature  Acts,  the  practice  of  all  the 
courts  should  be,  as  far  as  possible,  uniform,  I 
have  ruled  in  my  court  that  tne  proper  coarse  is 
to  make  the  submission  a  rule  of  court,  according 
to  the  practice  of  the  common  law  divisions."  I 
only  speak  from  my  own  experience  when  I  say 
that  I  have  never  heard  of  an  award  being  made  a 
rule  of  court.  I  think,  therefore,  that  this  appli- 
cation should  be  refused. 

Charles,  J. — I  am  of  the  same  opinion.  It 
seems  to  me  that  this  being  an  arbitration  under 
the  Public  Health  Act  1875,  the  proceedings 
must  follow  the  enactments  of  the  statute,  and 
in  order  to  see  whether  the  arbitration  has  been 
properly  conducted  we  ought  to  see  whether  the 
provisions  of  the  statute  have  been  complied  witL 
Here  the  appointment  of  the  claimant's  arbitrator 
was  not  under  his  hand.  Is  it  essential  that  it 
should  be  so  ?  It  has  been  said  that  it  is  sufficient 
if  the  umpire  be  appointed  in  writing.  I  cannot 
take  that  view  of  the  case,  but  I  think  that  that 
is  essential,  and  I  am  fortified  in  that  view  by 
sub-sect.  (2)  of  the  Act.  Therefore,  I  think  it  is 
impossible  to  say  that  the  original  submission 
ought  to  be  made  a  rule  of  court.  Then  it  is  said 
we  can  make  the  award  a  rule  of  court,  becapse 
the^e  is  an  appointment  in  writing  of  the  umpire, 
and  why  not  treat  that  as  a  submission  that  can 
be  made  a  rule  of  court.  The  answer  is  clearly, 
no.  The  only  persons  entitled  to  appoint  the 
umpire  are  the  arbitrators ;  one  of  these  gentle- 
men was  not  an  arbitrator  at  all,  cuid  therefore  I 
do  not  see  my  way  to  saying  that  this  award 
should  be  made  a  rule  of  court.  Then  we  are 
further  urged  to  make  the  award  a  rule  of  court 
under  Order  LXI.,  r.  15.  I  think  we  ought  not 
If  we  cannot  make  the  submission  a  rule  of  court, 
we  cannot  make  the  award  a  rule  of  court.  For 
reasons  already  given  I  have  come  to  the  con- 
clusion that  the  claimant's  arbitrator  was  not  an 
arbitrator  at  all  under  this  Act,  and  that  we 
ought  not  to  make  either  the  submission  or  the 
award  itself  a  rule  of  court.  I  would  add  that 
Order  LXI.,  r.  15,  does  seem  to  contemplate  that 
in  some  cases  an  award  as  well  as  a  submission 
may  be  made  a  rule  of  court.  I  have  never  heard 
in  my  experience  at  the  bar  of  an  award  being 
made  a  rule  of  court.  But  whether  this  is  so  or 
not,  the  present  is  not  a  case  where  it  should  be 

Motion  refused  wUh  costs. 

Solicitors  for  the  claimant,  FcUerson,  Snow, 
Bloxam,  and  Kinder,  for  Golding  and  Son, 
Walsham-le- Willows. 

Solicitors  for  the  town  council,  Qflberi  Bchins, 
for  the  Tovm  Clerh  of  Bury, 
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HOUSE    OF    LOBDS. 

Aug.  2,  4,  6, 8,  9, 1887,  March  5  and  6, 1888. 

(Before  the  Lord  Chancellor  (Halsbury),  Lords 
Watson,  Fitzgerald,   Herschbll,    and   Mac- 

NAGHTEN.) 

Pbitchard  V,  Mayor  and  Corporation  op 

Bangor,  (a) 

ON  APPEAL  FROM  THE   COURT  OF  APPEA.L  IN 

ENGLAND. 

Munieypal  election — Disqimlification  of  candidate 
—  Nomination  —  Returning  officer  —  Effect  of 
dedaraiion  of  poll — Manda/mua — Petition — 35  ^ 
S6  Vict.  c.  33,  «.  2—46  ^  46  Vict  c.  60,  «.  87. 

The  duty  of  a  returning  officer  at  a  parliamentary 
or  municipal  election  under  sect.  ^  of  the  Ballot 
Act  1872  (36  ^  36  Vict,  c.  33)  ia  "forthwith^' 

Zon  the  completion  of  the  counting,  to  declare 
it  candidate  elected  who  has  received  the 
majority  of  good  ballot  papers.  He  has  no 
power  to  decide  whether  any  person,  who  has 
been  duly  nominated,  is  or  is  not  disqualified 
front  being  elected. 
At  an  election  for  the  office  of  councillor  for  one  of 
the  wards  of  a  borough  tlie  appellant  and  R. 
were  duly  nominated  a^  candidates.  The  appel- 
lant objected  to  R.*8  nomination,  on  the  ground 
that  he  v:as  ineligible  as  being  at  the  time  an 
alderman  of  the  borough,  but  the  mayor  over- 
ruled the  objection.  There  were  no  other  candi- 
date. During  the  poll,  and  at  its  close,  the 
appellant  objected  that  R.  was  disqualified,  and 
claimed  (lie  office  himself,  whatever  might  be  the 
result  of  the  poll.  The  returning  officer  counted 
the  votes  ana  stcUed  that  R.  had  a  majority,  but 
on  the  following  day  he  issued  a  public  notice 
stoMng  the  number  of  votes  and  the  objectio7i,  and 
declaring  the  appellant  duly  elected.    Both  the 

reliant  and  R.  thereupon  made  and  subscribed 
declaration  required  by  sect.  36  of  the  Muni- 
cipal Corporations  Act  1882  (46  ^  46  Vict,  c,  60) 
and  attended  meetings  of  the  council,  but  the 
m^yor  refused  to  receive  or  count  the  appellant's 
vote.  The  appellant  applied  for  a  mandamus 
commanding  the  mayor  to  receive  and  count  his 
vote. 

Held  (affirming  the  judgm^ent  of  the  court  below), 
that  the  returning  officer  had  no  power  to  decide 
the  question  ofR.'s  disqualification,  and  tliat  the 
appellant's  remedy  was  by  petition  against  R.'s 
return  under  sect.  87  of  the  Municipal  Corpora- 
tions Act  1882  (46  ^  46  Vict.  c.  60)  a^d  not  by 
mandamus. 

ScTnble,  per  Lord  Watson,  that  tlie  mayor's  juris- 
diction with  respect  to  objections  to  nominations 
under  sched.  3,  part  2,  rule  9  of  the  Act  of 
1882,  is  to  dispose  of  formed  objections  arising 
upon  the  face  of  the  nomination  paper,  and  not 
to  dispose  of  an  objection  going  to  the  qualijica- 
Hon  of  a  candidate. 

This  was  an  appeal  from  a  judgment  of  the  Court 
of  Appeal  (Lord  Esher,  M.It.,  Lindley,  and  Lopes, 
L.J  J.)  reported  in  18  Q.  B.  Div.  349,  who  nad 
reversed  a  judgment  of  the  Queen's  Bench  Divi- 
sion (Denman  and  Stephen,  JJ.)  reported  in  66 
L.  T.  Bep.  N.  S.  434,  ana  had  discharged  an  order 
for  a  mandamus. 

The  question  arose  upon  a  municipal  election 

(a)  Reported  lyy  0.  E.  Maldbn,  Esq.,  Barrtoter^t-Law. 


in  the  borough  of  Bangor,  at  which  the  appellant 
and  one  Boberts  were  candidates,  under  circum- 
stances which  appear  suflSciently  from  the  head- 
note  above,  and  are  fully  set  out  in  the  reports 
in  the  courts  below. 

Aug.  2. — ^The  case  came  on  for  argument  before 
the  Lord  Chancellor  (Halsbury),  Lords  Watson, 
Fitzgerald,  and  Macnaghten. 

The  Solicitor-General  (Sir  E.  Clarke,  Q.C.)  and 
Douglas  appeared  for  the  appellant,  and  contended 
that  the  returning  officer's  declaration  was  final, 
unless  it  was  questioned  by  an  election  petition, 
provided  that  the  person  declared  by  him  to  be 
elected  accepts  and  fills  the  office,  which  was  the 
case  here.  Boberts  was  disqualified,  and  his  dis- 
qualification was  notified  to  the  electors,  and 
therefore  all  votes  given  to  him  were  bad  and 
thrown  away,  and  the  appellant  was  duly  elected. 
They  cited 

Reg.  v.  CoaJcs,  3  E.  &  B.  249 : 

Rex  V.  Patteeon,  4  B.  &  Ad.  9 ; 

Homes  v.  Turner,  35  L.  T.  Eep.  N.  S.  58 ;  1  C.  P. 

Div.  670 ; 
Mather  v.  Brown,  34  L.  T.  Eep.  N.  S.  869;  IC.  P. 

Div.  569 ; 
Reg.  V.  Winchester,  7  A.  &  B.  215 ; 
Reg.  V.  Hiortis,  7  A.  &  E.  960. 

The  cases  cited  on  the  other  side  were  all  decided 
before  the  Municipal  Corporations  Act  1836 
(6  &  6  Will.  4,  c.  76)  except  Staniland  v.  Hopkins 
(9  M.  &  W.  178),  which  does  not  conflict  with 
jB.  v.  Patteson  (ubi  sup.).     See  also 

Reg.  V.  Chester,  25  L.  J.  61,  Q.  B. 
Reg.  V.  Derby,  7  A.  &  E.  419 ; 
Trench  v.  Nolan,  6  Ir.  Eep.  C.  L.  464; 
Reg.  V.  Teicheahury,  18  L.  T.  Eep.  N.  S.  851 ;  L.  Eep. 
3  Q.  B.  629. 

But  the  dictum  of  Blackburn,  J.  in  that  case  was 

dissented  from  by  Brett,   J.  in  DrinhwcUer  v. 

Deahin  (30  L.  T.  Rep.  N.  S.  832 ;  L.  Rep.  9  C.  P. 

626).     See  also 

R.  V.  Hawkins,  10  East,  211 ;  2  Dow.  124. 

Sir  C.  Russell,  Q.C.  and  R.  8.  Wright,  for  the 
respondents,  maintained  that  Roberts  was  not 
in  fact  disqualified.  The  fact  that  he  held  the 
incompatible  office  of  alderman  did  not  make  him 
ineligible  as  councillor.  The  acceptance  of  the 
second  office  vacates  the  first.  R.  v.  Patteson 
(ubi  sup.),  rightly  understood,  is  in  our  favour. 
The  wording  of  the  Act  of  1882,  as  to  the  qualifi- 
cation of  a  councillor,  differs  from  that  of  the 
Act  of  1836 : 

Com.  Dig.  tit.  "  Officer,"  B.  6 ;  K.  5 ; 
Rex  V.  Trelawneyy  3  Burr.  1616  ; 
Rex  V.  Oodwiny  1  Dongl.  382  ; 
Rex  V.  Blissel,  1  Dongl.  383,  n. ; 
Milivard  v.  Thatcher,  2  T.  E.  81 ; 
Rex  V.  Bond,  6  Dow.  &  Ey.  333 ; 
Rex  V.  Hughes,  5  B.  &  C,  886  ; 
Rex  V.  Tissard,  9  B.  &  C.  411 ; 
Rex  V.  Day,  9  B.  &  C.  702  ; 
Staniland  v.  Hopkins,  9  M.  &  W.  178. 

But,  in  any  case,  there  was  in  fact  a  declaration 
by  the  returning  officer  that  Roberts  was  elected 
when  he  stated  the  number  of  votes  given  to 
each  candidate.  He  had  no  power  to  make  the 
declaration  which  he  did  subsequently,  and  the 
only  way  of  testing  the  disqualification  is  by 
petition,  not  by  mandamus.  It  was  notorious 
that  Roberts  was  an  alderman,  but  there  was  no 
notice  given  to  the  voters  that  votes  given  to 
him  would  be  thrown  away.  The  affidavits  upon 
which  the  rule  was  moved  show  that  the  objection 
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was  supposed  to  have  been  disposed  of  by  the 
mayor  at  the  time  of  the  nomination.  Mere 
knowledge  of  a  disqualification  is  not  enough, 
unless  it  is  distinctly  brought  to  the  notice  of 
the  voters.  In  Beg.  v.  Cooks  {uhi  swp,)  there  was 
express  notice.     See  also 

B.  y.  Hawkins  {uhi  «iip.) ; 

R.  V.  Bridge,  1  M.  &  S.  76  ; 

Qosling  v.  Veley,  7  Q.  B.  406;  4  H.  of  L.  Cae.  679 ; 

Reg.  Y,  Hioma  (u6t  auv.) ; 

Reg,  V.  Tewkesbury  (uhi  sup.), 

Douglas  was  heard  in  reply. 

Their  Lordships  reauiring  further  argument, 
the  case  was  re-arguea  on  the  5th  and  6th  March 
1888  before  the  same  noble  and  learned  Lords, 
with  the  addition  of  Lord  Herschell. 

Douglas  appeared  for  the  appellant. 

R,  8,  Wright,  who  appeared  for  the  respondent, 
was  not  called  upon  to  address  the  House. 

At  the  conclusion  of  the  arguments  on  behalf 
of  the  appellant,  their  Lordships  delivered  judg- 
ment as  follows : 

The  Lord  Chancellor  (Halsbury). — My  Lords  : 
Notwithstanding  the  extremely  able  and  learned 
argument  of  the  counsel  for  the  appellant  in  this 
case,  I  believe  there  is  a  point  preliminary  to  some 
ver^  interesting  questions  which  he  has  argued 
which  will  enable  your  Lordships  to  dispose  of 
this  case  without  entering  upon  an  inquiry  which 
has,  I  think,  not  been  unduly  protracted  from 
Mr.  Douglas's  point  of  view,  but  one  which  un- 
doubtedly raises  important  questions  which  it  is 
not  necessary,  and  therefore  it  would  be  improper, 
for  your  Lordships  to  dispose  of.  I  cannot  lorbear 
saying  that  the  form  in  which  it  has  been  sought 
to  have  this  case  decided  is  singularly  inappro- 

Eriate  for  arriving  at  a  conclusion.  If  the  law 
ad  stood  as  it  once  stood  upon  this  subject, 
where  questions  of  this  kind  arose,  either  the 
remedy  of  mandamus  or  the  remedy  of  quo  war- 
ranto might  be  applicable,  and  would  be  appro- 
priate for  determining  such  questions.  In  the 
case  of  m/indamus  where  the  mandanvus  was  issued 
and  the  persons  to  whom  it  was  directed  had  an 
opportunity  of  making  a  return,  the  return  might 
be  questioned  either  upon  insufficiency  in  law  or, 
since  the  statute  of  Geo.  2,  by  traversing  ques- 
tions of  fact  raised  upon  the  return,  and  upon 
those  questions  of  fact  being  determined,  the 
wl^ole  matter  upon  the  record  might  be  made  the 
subject  of  proceedings  in  error.  But  a  proceed- 
ing of  this  kind  in  which,  in  the  first  instance, 
there  is  a  peremptory  mandamus  issued  to  which 
there  can  be  no  return  except  that  of  obedience  to 
the  verit  is  absolutely  inappropriate  where  ques- 
tions of  fact  are  still  in  debate.  It  is  obvious  that 
if  some  of  the  matters  which  are  in  contest 
between  the  learned  counsel  had  been  in  question, 
the  appropriate  tribunal  to  decide  those  questions 
of  fact  would  be  a  jury  who  would  receive  oral 
evidence  and  give  their  verdict.  But  I  think 
there  is  a  more  serious  objection  than  that  of 
the  mere  inappropriateness  of  this  remedy  by 
reason  of  the  provisions  of  the  Municipal  Corpo- 
rations Act  of  1882.  I  find  that,  by  the  87th  sec- 
tion of  that  Act,  the  election  of  any  person  may 
be  questioned  on  the  gi  ound  that  he  "  was  at  the 
time  of  the  election  disqualified,"  which  is  one  of 
the  objections  made  here ;  or  again  on  the  ground 
"  that  he  was  not  duly  elected  by  a  majority  of 
lawful  votes  '* — that  also  is  a  question  which  has 


to  be  determined  here  if  the  question  is  to  be  ulti- 
mately determined  in  the  way  in  which  the  appel- 
lant seeks  that  it  should  be.  And  the  section 
goes  on  to  say  that  those  questions  may  be  raised 
upon  an  election  petition,  and  in  no  other  manner. 
Triis,  undoubtedly,  is  an  effort  to  question  a 
municipal  election  by  means  of  mandamus.  Now, 
it  is  remarkable  enough  that  the  framers  of  this 
statute  thought  that  a  mandamus  might  be  used 
for  that  purpose,  and  they  have  dealt  therefore 
with  a  mandamus,  but  in  this  way.  They  say,  in 
sect.  225,  that  *'  an  application  for  an  information 
in  the  nature  of  a  quo  warranto  against  anj 
person  claiming  to  hold  a  corporate  office  shall 
not  be  made  after  the  expiration  of  twelve  moatha 
from  the  time  when  he  became  disqualified  after 
election ; "  because  the  framers  of  the  section  had, 
of  course,  in  their  minds,  that  they  had  already, 
by  the  87th  section,  prevented  any  application  for 
a  quo  warranto  in  respect  of  an  election  which  had 
taken  place.  And,  following  that,  the  provision  as 
to  mandamus  is  that  the  mandamus  contemplated 
as  still  existing  is  only  '*  a  mandamus  to  proceed 
to  an  election,  not  to  allow  a  person  to  make  ose 
of  the  form  of  mandamus  for  the  purpose  of 
doing  that  which  they  had  already  provided 
should  not  be  done  except  by  election  petition. 
The  inappropriateness  of  the  remedv,  I  think, 
has  led  to  this  somewhat  protracted  litigation. 
But,  to  my  mind,  the  question  which  your  Lord- 
ships have  to  decide  may  be  determined  by  a 
simple  consideration  of  the  effect  of  the  2nd 
section  of  the  Ballot  Act  as  applied  to  a  municipal 
election.  Now,  I  do  not  think  it  can  be  denied 
that  the  functions  of  a  returning  officer  have 
undergone,  both  by  statute  and  according  to 
received  custom  in  various  boroughs,  some  modi- 
fication from  time  to  time,  and  I  do  not  think  it 
will  be  found  that  the  decisions  are  absolutely 
uniform  as  to  what  his  functions  consist  of.  Bnt 
before  the  Acts  which  regulated  more  strictly 
what  the  duties  of  the  returning  officer  were, 
there  is  no  doubt  that  at  the  time  when  he  held 
an  election  he  was  a  judge,  who  had  to  determine 
then  and  there  the  qualification  of  every  person 
who  voted.  Whether  or  not  he  had  to  determine 
the  question  of  the  (qualification  of  the  candidate 
is  a  matter  upon  which  I  will  say  a  word  or  two 
in  a  minute.  However,  he  undoubtedly  exercised 
judicial  functions  and  was  a  judge  for  the  pur- 
pose I  have  described.  But  all  these  different 
functions,  as  it  appears  to.  me,  have  now  been 
regulated  by  statute ;  and,  confining  myself  for 
the  moment  to  the  particular  returning  officer 
with  whom  we  are  dealing,  the  machinery  of  the 
municipal  election  is  defined  with  great  pre- 
cision, and  I  think  that  the  functions  of  the 
different  persons  who  are  to  take  part  in  the 
management  and  machinery  of  the  election  are 
marked  out  and  defined  by  very  strict  boundaries. 
In  the  first  place  there  is  to  be  a  nomination 
paper — that  nomination  paper  may  be  the  sub- 
ject of  attack,  as  it  was  in  this  case.  The  mayor 
is  the  person  who  is  to  determine  whether  the 
nomination  paper  is  good  or  not.  When  the 
mayor  has  determined  that  the  nomination  P^p^ 
is  good,  in  the  case  of  a  borough  dividecf  into 
wards,  the  mayor  is  not  himself  the  returning 
officer,  but  the  person  who  is  appointed  for 
the  purpose  of  being  the  returning  officer  is 
the  alderman  of  the  ward  for  the  time  being. 
It  is  he  who  is   to   exercise   thoee   fooctions. 
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Now,  what  functions  are  those  which  he  is  to 
exercise?    As  we  have  seen,  the  determination 
apon  the  nomination  paper  is  the  function  of  the 
mayor — the  mayor  is  to  decide  whether  or  not 
the  nomination    paper  is    good.      It  is  almost 
inconceivable  that   the  returning  officer,  unless 
very  express  words  in  the  statute  should  convey 
sach  a  function,  is  to  have  the  same,  or  an  over- 
raling,  power  over  the  nomination  paper,  and  if 
the  nomination  paper  is  so  far  good,  when  the 
mayor  has  decided  that  the  person  therein  nomi- 
nated is  to  be  a  candidate  at  the  election,  what 
then  is  the  function  of  the  returning  officer  P    If 
the  statute  had  left  us  without  any  guide  I  should 
have  thought  that  it  was  tolerably  apparent  that 
the  only  thing  then  to  be  done  is  to  vote  for  the 
person  so  nominated;  and  all  the  functions  of 
examining  into  the  qualification  or  disqualifica- 
tion of  the  voters  are  got  rid  of  by  another  pro- 
cess; because  the  burgess  roll  becomes  the  aoso- 
lute  and  conclusive  evidence  of  who  is  entitled  to 
vote  at  the  election — so  that  a  voting  paper  is  to 
be  ffiven  to  every  person  who  is  upon  the  burgess 
roll,  and  the  returning  officer  is  to  do  that  which  is 
described  as  the  "  declaration  *'  of  the  person  who 
has  been   elected.      Now,  sect.   2  of  the  Ballot 
Act  enacts  that  "  after  the  close  of  the  poll  the 
ballot  boxes  shall  be  sealed  up,  so  as  to  prevent 
the  introduction  of  additional  ballot  papers,  and 
shall  be  taken  charge  of  by  the  returning  officer, 
and  that  officer  shall,  in  the  presence  of  such 
agents,  if  any,  of  the  candidates  as  may  be  in 
attendance,  open  the  ballot  boxes,  and  " — do  what  P 
"  ascertain  the  result  of  the  poll  by  counting  the 
votes  given  to  each  candidate,  and  shall  forthwith 
declare  to  be  elected  the  candidates  or  candidate 
to  whom  the  majority  of  votes  have  been  given." 
I  pause  there  because  the  rest  of  the  section  has 
reference  to  the  return  to  the  Clerk  of  the  Crown 
in  Chancery,  and  therefore  is  not  appropriate  to 
a  municipal  election.      Therefore,  my  Lords,  it 
appears  to  me  that  the  function  of  the  returning 
officer    therein    spoken    of    as    applicable    to  a 
municipal  election  is  to  do,  and  only  to  do,  that 
which  the  statute  prescribes.     The  question  of 
the  nomination  has  been  disposed  of,  the  question 
of  the  validity  of  the  votes  has  been  disposed  of, 
subject  of  course  to  any  question  of  scrutiny 
hereafter  by  petition;  but  both  of  these  things 
have  been  disposed  of  in  a  manner  which  does 
not  come  within  the  jurisdiction  of  the  returning 
officer  at  all.    He  is  to  do,  therefore,  the  thing 
which  the  statute  expressly  says  he  shall  do, 
namely,  to  count  the  votes — ^that  is  to  say,  the 
written  papers  so  put  into  the  ballot  boxes,  and 
according  to  their  number  to  declare  which  can- 
didate is  elected.    One  function  is  no  doubt  given 
to  the  returning  officer,  and  that  is  a  judicial 
function,  with  regard  to  the   question    of    the 
validity  of  the  voting  papers  as  papers,  to  see 
whether  they  comply  with  the  statute,  or  whether 
there  is  any  objection  to  them.    That  is  the  only 
judicial  function  which  he  possesses.  '  Now,  it  is 
not  suggested  in  the  present  case  that  any  diffi- 
culty arises  either  as  to  the  validity  of  the  voting 
papers  as  voting  papers,  or  as  to  ascertaining  the 
number  of  those  voting  papers,  which  are  alleged 
to  be  valid;   but  it  is  suggested  that  we  are 
entitled,  and  that  by  mandamus  the  appellant  is 
entitled,  to  enter  into  the  question  whether  or  not 
the  candidate  himself  was  qualified  or  disqualified 
at  the  time  when  those  voting  papers  were  given. 


With  that  point  I  have  already  dealt,  and  it 
appears  to  me  to  be  conclusively  settled  by  the 
87th  section  of  the  Act.  But  then  it  is  said  that 
the  appellant  was  really  the  person  who  was 
declared  to  be  elected ;  and  upon  that  subject  we 
have  had  a  very  interesting  and  learned  argu- 
ment. I  should  agree  with  it  if  the  declaration 
here  was  like  the  return  of  a  returning  officer  to 
Parliament,  where  the  only  question  is,  wao  has 
been  returned,  and  the  writ  is  indorsed  with  the 
name  of  the  person  returned,  and  it  goes  into  the 
office  of  the  Clerk  of  the  Crown,  bearing  the  name 
of  the  person  who  has  been  returned.  If  it  were 
that  case  I  should  agree  that  the  person  who  was 
so  returned  must  be  assumed  to  all  intents  and 
purposes  to  be  the  person  who  is  elected  and 
retuimed  accordingly.  But  the  whole  machinery 
is  different,  and  the  machinery  here  affects  the 
whole  function  which  the  returning  officer  has 
to  perform.  What  he  is  to  do  is  not  to  make  a 
return  upon  the  writ,  but  he  is  to  count  the 
votes,  "  and  forthwith  declare  to  be  elected  the 
candidates  or  candidate  to  whom  the  majority  of 
votes  have  been  given."  Now,  in  strictness,  I  do 
not  think  that  the  returning  officer  here  complied 
with  that  requirement.  I  very  much  doubt 
whether  he  had  any  authority  to  adjourn  for  any 
such  purpose  as  it  is  suggested  he  adjourned 
for.  For  the  reasons  which  I  have  already 
given,  it  appears  to  me  that  if  he  entered  into  an 
inquiry  as  to  the  qualification  or  disqualification 
of  the  Candidate,  he  was  departing  entirely 
from  the  jurisdiction  with  which  the  Legislature 
had  invested  him;  and  I  think  that  a  Question 
might  arise  whether  or  not  any  declaration 
in  pursuance  of  that  part  of  the  section  has  ever 
been  made  in  this  case  at  all.  It  is  not  necessary 
to  decide  that  point,  because,  if  no  declaration 
has  ever  been  made,  it  is  equally  fatal  to  the 
demand  for  this  mandamus.  But  the  written 
paper  which  is  relied  upon  as  a  declaration  is  a 
written  paper  which  states  that  Meshach 
Boberts  liaa  a  majority  of  votes,  and  that,  if  it 
be  a  declaration,  is  the  only  declaration  which 
has  been  made  at  all.  I  admit  that  upon  that 
written  paper  the  returning  officer  has  taken 
upon  himself  to  add  that  for  the  reason  which  he 
has  given  the  candidate  who  had  the  majority  of 
votes  has  not  been  elected,  and  the  candidate 
who  had  the  minority  of  votes  has.  He  has 
added  that  to  the  paper,  and  if  his  functions  were 
such  as  I  have  described  the  functions  of  the 
returning  officer  to  have  been  in  ancient  times, 
it  might  well  be  that  the  returning  officer  was 
liable  to  punishment  by  the  House  of  Commons 
for  having  done  that  which  he  had  no  function  or 
authority  to  do,  since  whatever  authority  has 
been  cited  to  us,  there  is  but  one,  and  that  a  very 
faint  one,  to  indicate  that  any  returning  officer 
has  ever  in  the  history  of  this  country  affected  to 
return  a  minority  candidate  on  such  grounds. 
The  Flintshire  ease  (1  Peck,  526),  I  think,  is  the 
only  fragment  or  vestige  of  authority  in  favour 
of  such  a  proposition.  But,  as  I  have  said,  the 
functions  of  the  returning  officer  created  by  this 
statute  are  entirely  different.  There  is  no  return 
to  be  made.  The  written  document  which  is 
afterwards  to  be  signed  is  not  the  declaration 
spoken  of  in  this  second  section,  and  the  only 
delaration  which  is  there  apparently  contem- 
plated is  a  verbal  declaration  by  the  returning 
officer  at  the  time  that  such  and  such  is  the  result 
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was  supposed  to  have  been  disposed  of  by  the 
mayor  at  the  time  of  the  nomination.  Mere 
knowledge  of  a  disqualification  is  not  enough, 
unless  it  is  distinctly  brought  to  the  notice  of 
the  voters.  In  Reg.  v.  Cooks  {uhi  sup.)  there  was 
express  notice.     See  also 

B.  y.  Hawkins  {uhi  8up.)i 

R.  T.  Bridge,  1  M.  &  S.  76 ; 

Gosling  v.  Feley,  7  Q.  B.  406  j  4  H.  of  L.  Cae.  679 ; 

Reg,  V.  Hioms  {ubi  surt.) ; 

Reg.  Y.  Tewkesbury  {uhi  sup.). 

DotLgla^  was  heard  in  reply. 

Their  Lordships  reauiring  further  argument, 
the  case  was  re-arguea  on  the  5th  and  6th  March 
1888  before  the  same  noble  and  learned  Lords, 
with  the  addition  of  Lord  Herschell. 

Bouglaa  appeared  for  the  appellant. 

R.  8.  Wright,  who  appeared  for  the  respondent, 
was  not  called  upon  to  address  the  House. 

At  the  conclusion  of  the  arguments  on  behalf 
of  the  appellant,  their  Lordships  delivered  judg- 
ment as  follows : 

The  Lord  Chancellor  (Halsbury). — My  Lords  : 
Notwithstanding  the  extremely  able  and  learned 
argument  of  the  counsel  for  the  appellant  in  this 
case,  I  believe  there  is  a  point  preliminary  to  some 
ver^  interesting  questions  which  he  has  argued 
which  will  enable  your  Lordships  to  dispose  of 
this  case  without  entering  upon  an  inquiry  which 
has,  I  think,  not  been  unduly  protracted  from 
Mr.  Douglas's  point  of  view,  but  one  which  un- 
doubtedly raises  important  (questions  which  it  is 
not  necessary,  and  therefore  it  would  be  improper, 
for  your  Lordships  to  dispose  of.  I  cannot  lorbear 
saying  that  the  form  in  which  it  has  been  sought 
to  have  this  case  decided  is  singularly  inappro- 

Eriate  for  arriving  at  a  conclusion.  If  the  law 
ad  stood  as  it  once  stood  upon  this  subject, 
where  questions  of  this  kind  arose,  either  the 
remedy  of  mandamus  or  the  remedy  of  quo  war* 
ranto  might  be  applicable,  and  would  be  appro- 
priate for  determining  such  questions.  In  the 
case  of  m^itidamus  where  the  mandamus  was  issued 
and  the  persons  to  whom  it  was  directed  had  an 
opportunity  of  making  a  return,  the  return  might 
be  questioned  either  upon  insufficiency  in  law  or, 
since  the  statute  of  Geo.  2,  by  traversing  ques- 
tions of  fact  raised  upon  the  return,  and  upon 
those  questions  of  fact  being  determined,  the 
wl^Lole  matter  upon  the  record  might  be  made  the 
subject  of  proceedings  in  error.  But  a  proceed- 
ing of  this  kind  in  which,  in  the  first  instance, 
there  is  a  peremptory  mandamus  issued  to  which 
there  can  be  no  return  except  that  of  obedience  to 
the  writ  is  absolutely  inappropriate  where  ques- 
tions of  fact  are  still  in  debate.  It  is  obvious  that 
if  some  of  the  matters  which  are  in  contest 
between  the  learned  counsel  had  been  in  question, 
the  appropriate  tribunal  to  decide  those  questions 
of  fact  would  be  a  jury  who  would  receive  oral 
evidence  and  give  their  verdict.  But  I  think 
there  is  a  more  serious  objection  than  that  of 
the  mere  inappropriateness  of  this  remedy  by 
reason  of  the  provisions  of  the  Municipal  Corpo- 
rations Act  of  1882.  I  find  that,  by  the  87th  sec- 
tion of  that  Act,  the  election  of  any  person  may 
be  questioned  on  the  ground  that  he  "  was  at  the 
time  of  the  election  disqualified,"  which  is  one  of 
the  objections  made  here ;  or  again  on  the  ground 
"  that  he  was  not  duly  elected  by  a  majority  of 
lawful  votes  *' — that  also  is  a  question  which  has 


to  be  determined  here  if  the  question  is  to  be  ulti- 
mately determined  in  the  way  in  which  the  appel* 
lant  seeks  that  it  should  be.  And  the  section 
goes  on  to  say  that  those  questions  may  be  raised 
upon  an  election  petition,  and  in  no  other  manner. 
Triis,  undoubtedly,  is  an  effort  to  question  a 
municipal  election  by  means  of  7nanda/mu$.  Now, 
it  is  remarkable  enough  that  the  framers  of  this 
statute  thought  that  a  mandcMnus  might  be  used 
for  that  purpose,  and  they  have  dealt  therefore 
with  a  mandamus,  but  in  this  way.  They  say,  in 
sect.  225,  that  *'  an  application  for  an  information 
in  the  nature  of  a  qtio  warranto  against  any 
person  claiming  to  hold  a  corporate  office  shall 
not  be  made  after  the  expiration  of  twelve  months 
from  the  time  when  he  became  disqualified  after 
election ; "  because  the  framers  of  the  section  had, 
of  course,  in  their  minds,  that  they  had  already, 
by  the  87th  section,  prevented  any  application  for 
a  quo  warranto  in  respect  of  an  election  which  had 
taken  place.  And,  following  that,  the  provision  as 
to  mandamus  is  that  the  mandamus  contemplated 
as  still  existing  is  only  "  a  mandamus  to  proceed 
to  an  election,  not  to  allow  a  person  to  make  ose 
of  the  form  of  mandam^is  for  the  purpose  of 
doing  that  which  they  had  already  proTided 
should  not  be  done  except  by  election  petition. 
The  inappropriateness  of  the  remedv,  I  think, 
has  led  to  tnis  somewhat  protracted  litigation. 
But,  to  my  mind,  the  question  which  your  Lord- 
ships have  to  decide  may  be  determined  by  a 
simple  consideration  of  the  effect  of  the  2nd 
section  of  the  Ballot  Act  as  applied  to  a  municipal 
election.  Now,  I  do  not  think  it  can  be  denied 
that  the  functions  of  a  returning  officer  hare 
undergone,  both  by  statute  and  according  to 
received  custom  in  various  boroughs,  some  mo^- 
fication  from  time  to  time,  and  I  do  not  think  it 
will  be  found  that  the  decisions  are  absolutely 
uniform  as  to  what  his  functions  consist  of.  Bnt 
before  the  Acts  which  regulated  more  strictly 
what  the  duties  of  the  returning  officer  were, 
there  is  no  doubt  that  at  the  time  when  he  held 
an  election  he  was  a  judge,  who  had  to  determine 
then  and  there  the  qualification  of  every  person 
who  voted.  Whether  or  not  he  bad  to  determine 
the  question  of  the  (qualification  of  the  candidate 
is  a  matter  upon  which  I  will  say  a  word  or  two 
in  a  minute.  However,  he  undoubtedly  exercised 
judicial  functions  and  was  a  judge  for  the  pur- 
pose I  have  described.  But  all  these  different 
functions,  as  it  appears  to.  me,  have  now  been 
regulated  by  statute ;  and,  confining  myself  for 
the  moment  to  the  particular  returning  officer 
with  whom  we  are  dealing,  the  machinery  of  the 
municipal  election  is  defined  with  great  pre- 
cision, and  I  think  that  the  functions  of  the 
different  persons  who  are  to  take  part  in  the 
management  and  machinery  of  the  election  are 
marked  oat  and  defined  by  very  strict  boundaries. 
In  the  first  place  there  is  to  be  a  nomination 
paper — ^that  nomination  paper  may  be  the  sub- 
ject of  attack,  as  it  was  in  this  case.  The  mayor 
is  the  person  who  is  to  determine  whether  the 
nomination  paper  is  good  or  not.  When  the 
mayor  has  determined  that  the  nomination  pap^ 
is  good,  in  the  case  of  a  borough  dividecf  into 
wards,  the  mayor  is  not  himself  the  returning 
officer,  but  the  person  who  is  appointed  for 
the  purpose  of  being  the  returning  (^fioer  is 
the  alderman  of  the  ward  for  the  time  being. 
It  is  he  who  is   to   exercise   thoee   functions. 
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Now,  what  functions  are  those  which  he  is  to 
exercise?    As  we  have  seen,  the  determination 
upon  the  nomination  paper  is  the  function  of  the 
mayor — the  mayor  is  to  decide  whether  or  not 
the  nomination    paper  is    good.      It  is  almost 
inconceivable  that   the  returning  officer,  unless 
very  express  words  in  the  statute  should  convey 
each  a  zunction,  is  to  have  the  same,  or  an  over- 
ruling, power  over  the  nomination  paper,  and  if 
the  nomination  paper  is  so  far  good,  when  the 
mayor  has  decided  that  the  person  therein  nomi- 
nated is  to  be  a  candidate  at  the  election,  what 
then  is  the  function  of  the  returning  officer  ?    If 
the  statute  had  left  us  without  any  guide  I  should 
have  thought  that  it  was  tolerably  apparent  that 
the  only  thing  then  to  be  done  is  to  vote  for  the 
person  so  nominated;  and  all  the  functions  of 
examining  into  the  qualification  or  disqualifica- 
tion of  the  voters  are  got  rid  of  by  another  pro- 
cess; because  the  burgess  roll  becomes  the  abso- 
lute and  conclusive  evidence  of  who  is  entitled  to 
vote  at  the  election — so  that  a  voting  paper  is  to 
be  {riven  to  every  person  who  is  upon  the  burgess 
roll,  and  the  returning  officer  is  to  do  that  whicn  is 
described  as  the  **  declaration  "  of  the  person  who 
has  been   elected.      Now,  sect.  2  of  the  Ballot 
Act  enacts  that  "  after  the  close  of  the  poll  the 
ballot  boxes  shall  be  sealed  up,  so  as  to  prevent 
the  introduction  of  additional  ballot  papers,  and 
shall  be  taken  charge  of  by  the  returning  officer, 
and  that  officer  shall,  in  the  presence  of  such 
agents,  if  any,  of  the  candidates  as  may  be  in 
attendance,  open  the  ballot  boxes,  and  " — do  what  ? 
"  ascertain  the  result  of  the  poll  by  counting  the 
votes  given  to  each  candidate,  and  shall  forthwith 
declare  to  be  elected  the  candidates  or  candidate 
to  whom  the  majority  of  votes  have  been  plven." 
I  pause  there  because  the  rest  of  the  section  has 
reference  to  the  return  to  the  Clerk  of  the  Crown 
in  Chancery,  and  therefore  is  not  appropriate  to 
a  municipal  election.      Therefore,  my  Lords,  it 
appears  to  me  that  the  function  of  the  returning 
officer    therein    spoken    of    as    applicable    to  a 
municipal  election  is  to  do,  and  only  to  do,  that 
which  the  statute  prescribes.     The  question  of 
the  nomination  has  been  disposed  of,  tne  question 
of  the  validity  of  the  votes  nas  been  disposed  of, 
subject  of  course  to  any  question  of  scrutiny 
hereafter  by  petition;  but  both  of  these  things 
have  been  disposed  of  in  a  manner  which  does 
not  come  within  the  jurisdiction  of  the  returning 
officer  at  all.    He  is  to  do,  therefore,  the  thing 
which  the  statute  expressly  says  he  shall  do, 
namely,  to  count  the  votes — that  is  to  say,  the 
written  papers  so  put  into  the  ballot  boxes,  and 
according  to  their  number  to  declare  which  can- 
didate is  elected.    One  function  is  no  doubt  given 
to  the  returning  officer,  and  that  is  a  judicial 
function,  with  regard  to  the   question    of   the 
validity  of  the  voting  papers  as  papers,  to  see 
whether  they  comply  with  the  statute,  or  whether 
there  is  any  objection  to  them.    That  is  the  only 
judicial  function  which  he  possesses.  '  Now,  it  is 
not  suggested  in  the  present  case  that  any  diffi- 
culty arises  either  as  to  the  validity  of  the  voting 
papers  as  voting  papers,  or  as  to  ascertaining  the 
number  of  those  voting  papers,  which  are  alleged 
to  be  valid;   but  it  is  suggested  that  we  are 
entitled,  and  that  by  mandamus  the  appellant  is 
entitled,  to  enter  into  the  question  whether  or  not 
the  candidate  himself  was  qualified  or  disqualified 
at  the  time  when  those  voting  papers  were  given. 


With  that  point  I  have  already  dealt,  and  it 
appears  to  me  to  be  conclusively  settled  by  the 
87th  section  of  the  Act.    But  then  it  is  said  that 
the  appellant  was  really  the  person    who  was 
declared  to  be  elected ;  and  upon  that  subject  we 
have  had  a  very  interesting  and  learned  argu- 
ment.   I  should  agree  with  it  if  the  declaration 
here  was  like  the  return  of  a  returning  officer  to 
Parliament,  where  the  only  question  is,  wao  has 
been  returned,  and  the  writ  is  indorsed  with  the 
name  of  the  person  returned,  and  it  ^oes  into  the 
office  of  the  Clerk  of  the  Crown,  bearing  the  name 
of  the  person  who  has  been  returned.    If  it  were 
that  case  I  should  agree  that  the  person  who  was 
so  returned  must  be  assumed  to  all  intents  and 
purposes  to  be  the  person  who  is  elected  and 
returned  accordingly.    But  the  whole  machinery 
is  different,  and  the  machinery  here  affects  the 
whole  function  which  the  returning  officer  has 
to  perform.    What  he  is  to  do  is  not  to  make  a 
return  upon  the  writ,  but  he  is  to  count  the 
votes, "  and  forthwith  declare  to  be  elected  the 
candidates  or  candidate  to  whom  the  majority  of 
votes  have  been  given."    Now,  in  strictness,  I  do 
not  think  that  the  returning  officer  here  complied 
with    that    requirement.     I  very    much    ooubt 
whether  he  had  any  authority  to  adjourn  for  any 
such  purpose  as  it   is  suggested  he  adjourned 
for.     For    the  reasons    which    I    have  already 
given,  it  appears  to  me  that  if  he  entered  into  an 
inquiry  as  to  the  qualification  or  disqualification 
of    the    cfandidate,    he    was    departing  entirely 
from  the  jurisdiction  with  which  the  Legislature 
had  invested  him ;  and  I  think  that  a  Question 
might    arise    whether    or   not   any   declaration 
in  pursuance  of  that  part  of  the  section  has  ever 
been  made  in  this  case  at  all.    It  is  not  necessary 
to  decide  that  point,  because,  if  no  declaration 
has  ever  been  made,  it  is  equally  fatal  to  the 
demand  for  this  mandamus.     But  the  written 
paper  which  is  relied  upon  as  a  declaration  is  a 
written    paper    which    states     that     Meshach 
Roberts  had  a  majority  of  votes,  and  that,  if  it 
be  a  declaration,  is  the  only  declaration  which 
has  been  made  at  all.    I  admit  that  upon  that 
written  paper  the  returning  officer  has  taken 
upon  himself  to  add  that  for  the  reason  which  he 
has  given  the  candidate  who  had  the  majority  of 
votes  has    not  been  elected,  and  the  candidate 
who  had  the  minority  of  votes  has.      He  has 
added  that  to  the  paper,  and  if  his  functions  were 
such  as  I  have  described  the  functions  of  the 
returning  officer  to  have  been  in  ancient  times, 
it  might  well  be  that  the  returning  officer  was 
liable  to  punishment  by  the  House  of  Commons 
for  having  done  that  which  he  had  no  function  or 
authority  to   do,  since  whatever  authority  has 
been  cited  to  us,  there  is  but  one,  and  that  a  very 
faint  one,  to  indicate  that  any  returning  officer 
has  ever  in  the  history  of  this  country  affected  to 
return  a   minority  candidate  on  such  grounds. 
The  Flintshire  case  (1  Peck,  526),  I  think,  is  the 
only  fragment  or  vestige  of  authority  in  favour 
of  such  a  proposition.    But,  as  I  have  said,  the 
functions  of  the  returning  officer  created  by  this 
statute  are  entirely  different.    There  is  no  return 
to  be  made.     The  written  document  which  is 
afterwards  to  be  signed  is  not  the  declaration 
spoken  of  in  this  second  section,  and  the  only 
delaration  which  is   there    apparently    contem- 
plated is  a  verbal  declaration  by  the  returning 
officer  at  the  time  that  such  and  such  is  the  result 
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of  the  poll.  In  this  case,  he  has,  by  a  written 
paper,  stated  who  had  the  majority  of  votes. 
Therefore,  if  your  Lordships  should  be  of  opinion 
that  the  only  function  of  the  returning  officer 
was  to  count  the  votes  and  to  declare  the  result  of 
that  counting  of  the  votes,  and  if  in  this  case 
he  did  in  fact  declare  what  was  the  number  of 
votes  given,  it  is  unnecessary  to  decide  anything 
farther.  He  has  in  effect  made  a  declaration  that 
Meshach  Boberts  was  not  the  elected  candidate, 
and  all  beyond  that  is  outside  his  functions  and 
ultra  vires.  He  has  done  that  which  enables  your 
Lordships  to  say  that  Meshach  Eoberts  was  the 
person  by  law  elected ;  and,  therefore,  the  whole 
foundation  for  the  argument  which  your  Lord- 
ships have  heard  fails,  because  Meshach  Boberts 
has  upon  that  hypothesis  been  declared  to  be  the 
elected  candidate,  and  the  appellant  can  have  no 
ground  for  proceeding  against  him.  I  have 
expressly  confined  myself  to  dealing  with  the 
form  of  election,  and  the  mode  in  which  this 
declaration  has  been  made,  because  I  quite 
recognise  the  fact  that  there  are  serious  and 
important  ouestions  behind,  which,  it  appears  to 
me,  it  would  be  inappropriate  to  deal  with,  just 
because  this  decision  stands   in  the  way    and 

Srevents  our  going  further  than  to  find  that 
[eshach  Boberts  has  been  returned,  in  which 
event  the  appellant  has  no  ground  of  complaint. 
For  these  reasons,  I  move  your  Lordships  that 
this  appeal  be  dismissed,  and  that  the  order  of 
the  court  below  be  affirmed  with  costs. 

Lord  Watson. — Mv  Lords:  The  discussion 
upon  this  case  has  taken  a  very  wide  range,  but 
neither  the  argument  which  was  addressed  to  us 
some  time  ago  nor  the  able  addition  which  has 
been  made  to  it  by  Mr*  Douglas  at  this  time,  has 
convinced  me  that  any  cause  has  been  shown  for 
disturbing  the  judgment  of  the  Court  of  Appeal. 
There  are  a  great  many  questions  of  interest  and 
importance  which  have  been  raised  upon  these 
proceedings ;  but  I  do  not  think  it  necessary  to 
express  either  concurrence  in  or  dissent  from  the 
opinions  given  by  the  learned  judges  of  the  Court 
of  Appeal  upon  any  of  these  questions  save  one, 
upon  which  point  their  opinion  has  my  entire 
concurrfince.  It  appears  to  me  that  the  plaintiff, 
the  appellant,  has  entirely  failed  to  show  that  he 
was  either  formally  elected  or  declared  to  be 
elected  as  a  councillor  of  the  municipality  of 
Bangor,  in  Nov.  1886.  In  this  case,  it  nas  been 
argued  that  we  must  look  for  the  powers  and 
duties  of  the  returninp^  officer,  in  the  case  of  a 
municipal  election,  to  the  provisions  of  the  Act 
of  1835,  which  still  remain  extant  so  far  as  they 
are  not  superseded  by  the  provisions  of  the  Act 
of  1882,  and  those  clauses  of  the  Ballot  Act 
which  are  incorporated  with  that  later  statute. 
It  appears  to  me  that  the  whole  question  in  this 
case  turns  upon  the  terms  of  the  two  later  Acts, 
and  that  the  Act  of  1835  throws  very  little  light 
indeed  upon  the  question  with  which  we  are  now 
dealing.  In  the  case  of  a  borough  divided  into 
wards,  the  duty  of  conducting  the  election  is 
divided  between  the  mayor  of  the  borough  and 
the  alderman  of  the  ward.  The  function  assigned 
to  the  mayor  of  the  borough  is  to  receive  nomi- 
nations and  to  determine  which  of  these  nomina- 
tions shall  be  treated,  for  the  purposes  of  muni- 
cipal action,  as  "  valid  nominations,"  that  is  the 
statutory  expression.  I  do  not  think  that  the 
Legislature   ever   empowered    him   to   deal    or 


I  intended  that  he  should  deal  with  every  kind  of 
objection  which  might  be  raised  to  a  nominatiozL 
I  ao  not  think  that  jurisdiction  is  given  him  to 
dispose  of  such  an  objection  as  is  alleged  ia  the 
present  case.  The  schedule  to  the  Act  of  1882, 
which  contains  rules,  rather  points  to  his  dis- 
posing of  formal  objections  arising  upon  the  face 
of  the  nomination  paper — ^the  duty  of  inquiring, 
probably,  as  to  whet  ner  the  nominators  have  their 
names  on  the  roll,  and  whether  the  paper  is  va 
shape.  If  no  objection  is  made,  or  if  ODJections 
are  stated  and  repelled  by  the  mayor,  then  the 
nomination  becomes  a  valid  nomination.  I  do  not 
mean  to  suggest  that  it  is  final  and  conclusive 
upon  questions  of  disqualification  or  other  similar 
objections  which  may  be  taken  to  it,  but  I  think 
it  was  intended  to  be  conclusive  to  this  effect, 
that  the  nomination  paper  so  sustained  as  valid 
should  form  the  basis  of  the  election,  and  that  the 
nominee  in  that  paper  should  be  treated  as  a  person 
for  whom  votes  could  be  given  for  the  purpoaes 
of  the  election  before  the  alderman  of  tne  wari 
Where  there  are  more  valid  nominations  than 
vacancies  in  the  ward  the  papers  are  sent  to  the 
returning  officer,  the  alderman,  and  his  duty  is 
very  clearly  defined  by  the  2nd  section  of  the 
Ballot  Act.  There  seems  to  be  no  d  priori  pro* 
bability  that  the  Legislature,  who  have  committed 
to  the  mayor  the  duty  of  examining  and  passing 
for  the  purposes  of  the  election  these  nomination 
papers,  should  have  intended  that  an  officer  whose 
simple  duty  it  was  to  take  the  poll  and  report  its 
results  should  have  the  power  committed  to  him 
either  to  exercise  a  jurisdiction  with  regard  to 
these  nomination  papers,  which  is  not  given  to 
the  mayor,  or  to  revise  the  judgment  of  the  mayor. 
It  would  require  very  express  words  or  very  plain 
implication  in  the  provisions  of  the  statute  to 
raise  any  such  power  in  a  mere  polling  officer. 
But  the  2nd  section  of  the  Act  of  1872  does  not 
contain  the  slightest  indication  that  such  a  power 
was  intended  to  be  given.  Certain  judicial  duties 
are  committed  to  the  returning  officer.  He  is  to 
decide  upon  the  validity  of  ballot  papers,  and  his 
decision  remains  final,  if  not  challenged  and 
reversed  in  an  election  court.  But  so  far  as 
regards  the  taking  of  their  votes  from  the  electors 
and  the  reporting  of  the  result  of  these,  it  humbly 
appears  to  me  that  his  duties  are  purely  minis- 
terial. He  is  to  count  the  votes,  ana  when  he  has 
done  so  and  has  ascertained  the  number  given  for 
each  of  the  candidates  he  is  to  make  a  declaration 
of  the  number  of  the  votes  and  of  the  persons 
who  have  received  the  greater  number.  Having 
done  that,  he  is  functus  officio.  Now,  in  the 
present  case  the  poll  proceeded  upon  that  footing. 
At  the  end  of  it  there  was  no  declaration  mad^ 
forthwith,  the  declaration  followed  the  resnlt  of 
the  counting  somewhat  tardily.  I  do  not  mean 
to  express  any  opinion  as  to  whether  if  objection 
were  taken  to  a  declaration  made  at  the  end  of 
twenty-four  hours — a  declaration  delayed  for  the 
purpose  of  performing  some  function  or  other 
which  the  returning  officer  was  desirous  of 
usurping — that  would  be  a  good  statutory  decla- 
ration. It  is  immaterial  in  this  case  whether  it 
was  or  was  not.  If  there  is  no  declaration,  then 
there  is  no  completed  election  of  either  of  these 
two  candidates.  If,  again,  the  declaration  is  to  be 
held  as  completed,  it  contains  a  statement  of  the 
actual  results  of  the  poll  in  terms  of  the  staiate, 
and  to  that  extent,  bemg  within  the  powers  o!  tbB 
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returning  officer,  it  must,  I  conceive,  receive  effect. 
But  so  far  as  it  goes  further,  and  professes  to  deal 
judicially  with  the  merits  of  a  question  which  at 
that  time  the  returning  officer  had  no  jurisdiction 
to  entertain,  and,  I  would  add,  no  proper  informa- 
tion to  enable  him  to  dispose  of — so  lar  as  it  does 
that  it  is  entirely  uUra  vires  and  can  only  be 
looked  upon  as  a  gratuitous  expression  of  the 
private  legal  opinion  of  that  gentleman.  On 
these  grounds  I  entirely  concur  m  the  judgment 
which  has  been  moved  by  the  Lord  Chancellor. 

Lord  FiTZGEKALD. — My  Lords:   I  also  concur 
in   the    judgment    which    has   been    delivered 
by  the  Lord    Chancellor  and  generally  in  the 
conclusions  at  which  he  has  arrived,  and  also 
with  Lord  Watson  in  the  very  guarded  language 
in  which  he  has  expressed  his  opinion  upon  the 
course  of  this  election  and  its  legal ,  results.    In 
order  to  maintain  his  position  in  reference  to  the 
remedy  which  he  has  sought  to  put  in  force  Mr. 
Fritchard,  the  appellant,  was  bound  to  make  out 
certain    propositions ;    first,   the   ineligibility  of 
his    opponent,   Mr.   Roberts.      That    point   was 
properly  raised  by  Mr.  Pritchard  by  the  objec- 
tion which   he  made  to  the  nomination  of  Mr. 
Eoberts.    That  was  a  proper  mode  of    raising 
the  objection.      But    the    statute   gave    to   the 
mayor  the  authority  of  determining  in  the  first 
instance  upon  objections  made  to  nominations.  If 
he  had  rejected  Mr.  Roberts's  nomination,   his 
determination  would,  so  far  as  that  election  was 
concerned,  have  been  final.  If,  on  the  other  hand, 
he  had  determined  against  the  objection  that 
would  apparently  have  been    tantamount  to  a 
qunsi  judicial  decision   by  the  mayor,  that  the 
objection  on  the  ground  of  ineligibility  ought  not 
to  prevail.    The  mayor  adopted  the  latter  course, 
and  accordingly  Mr.  Roberts  was  presented  to  the 
electors  as  a  person  eligible  for  election  to  the 
office  which  he  sought.  The  claimant  was  bound  to 
make  out  further,  in  order  to  bring  himself  into  a 
majority,  that  the  voters  were  aware  not  only  of 
the  fact  on  which  the  alleged  ineligibility  of  Mr. 
Roberts  arose,  but  also  that  they  had  notice  that  in 
consequence  the  votes  given  by  them  for  Roberts 
would  be  absolutely  lost  and  tnrown  away.    This 
involved  matter  of  fact  which  neither  the  mayor  nor 
returning  officer  had  any  authority  to  investigate ; 
these  two  questions,  the  one  prima  facie  disposed 
of   by  the  mayor,  and    the  other  subsequently 
arising  as  to  whether  the  votes  given  for  Roberts 
were  lost  or  thrown  away,  were  questions  to  be 
legally  and  properly  determined,  m  the  terms  of 
the  statute,  upon  a  petition  to  be  presented  under 
the  Act.    That  jurisdiction  is  a  new  one  expressly 
intended  to  achieve  promptness  of  decision  at  a 
small  expense.    The  process  prescribed  is  a  very 
simple  one.    The  statute  declares  that  these  ques- 
tions   shall    be    determined    on   petition.      The 
remaining    proposition  which    the    appellant  is 
bound  to  make  out  and  without  which  he  could 
not  have  the  remedy  by  peremptory  mandamus, 
even  supposing  that  the  two  other  questions  were 
determined  in  his  favour,  is  that  he  was  full  of 
the  office,  that  is,  that  he  had  been  legally  entitled 
to  that  office,  and  that  he  had  done  all  that  was 
necessary  by  law  to  put  him  in  full  possession, 
but  was  kept  out  of  it  by  the  action  of  the  corpo- 
ration or  of    some  intruder.     It  is  upon  that 
groand  and  upon  that  ground  alone  that  under 
the  circumstances  he  could  have  maintained  a 
ri^ht  to  a  mandamus*    A  peremptory  manda/nms 


may  be  given  where  the  office  is  legally  full  and 
the  person  lawfully  entitled  is  kept  out  of  it  by 
some  action  of  the  corporate  body  or  of  some 
intruder.  I  quite  concur  in  the  observations 
made  by  Lord  Watson,  and  I  would  now  conclude 
if  it  were  not  that  I  wish  (I  am  speaking  now  for 
myself  only  as  an  individual  member  of  the  House) 
to  guard  myself  against  any  supposition  that  I 
concur  in  the  strictures  which  have  been  pro- 
nounced in  the  Court  of  Appeal  upon  Beg,  v. 
Coahs  (3  E.  &  B.  249).  That  case  represents  a 
decision  in  my  judgment  of  very  high  authority, 
and  it  appears  to  have  governed  the  practice  for 
a  great  number  of  years.  I  regard  it  still  in  that 
light ;  and  if  we  had  now  to  determine  ttie  naked 
question  whether  Roberts  was  disqualified  or  not, 
whether  he  was  eligible  or  ineligible  (whichever 
way  you  choose  to  put  it),  I  should  regard  Beg.  v. 
Goahs  as  a  direct  authority  upon  the  question,  if 
there  has  not  been  any  such  alteration  in  the  law 
made  by  the  Act  of  1882  as  renders  it  inapplicable 
to  the  present  case — a  question  upon  which  I  am 
not  at  all  satisfied  and  desire  to  express  no 
opinion.  I  by  no  means  agree  in  some  of  the 
criticisms  upon  that  case  which  were  pronounced 
in  the  Court  of  Appeal.  Lord  Esher,  M.R.  savs : 
**  It  seems  to  me  that  the  judges  decided  that 
case  upon  a  view  that  by  the  special  verdict,  with 
regard  to  this  proposition,  the  case  was  practi- 
cally stated  out  of  court."  Another  of  the  Lord 
Justices  makes  this  observation :  "  I  am  of  opinion 
that  that  question"  (that  is,  the  question  of  disquali- 
fication) **  was  never  considered  by  the  court  at  all." 
I  cannot  adopt  this  view.  Beg,  v.  Cooks  was  sought 
to  be  passed  by  in  the  Court  of  Appeal  upon 
another  ground,  which  I  must  not  be  taken  as 
adopting,  namely,  that  by  operation  of  law  the 
acceptance  of  an  Iti consistent  office,  i.e,.  the 
office  of  councillor,  Roberts  vacated  the  office  of 
alderman.  Upon  that  I  express  no  opinion. 
Upon  the  whole  I  concur  in  the  judgment  which 
is  about  to  be  moved  by  the  Lord  Chancellor. 

Lord  Herschell. — My  Lerds :  I  have  not  been 
convinced  by  the  able  argument  of  Mr.  Douglas, 
who,  I  think,  has  urged  all  that  could  be  said  in 
favour  of  the  appellant's  view,  that  the  judgment 
of  the  court  below  ought  to  be  reversed.  I  think 
that  his  entire  argument  depends  upon  his  estab- 
lishing that  at  the  date  of  the  election  for  the 
borough  of  Bangor  on  the  1st  Nov.  1886,  tho 
appellant,  Mr.  Pritchard,  was  elected  or  declared 
elected,  councillor  for  that  borough.  If  he  was 
not  so  elected,  or  declared  elected,  I  do  not  think 
that  he  is  in  a  position  to  apply  for  a  mandamus 
to  receive  his  vote.  If  Mr.  Roberts,  the  other  candi- 
date, was  elected  and  declared  elected,  then  it  is  per- 
fectly clear  that  his  election  cannot  be  questioned 
by  means  of  a  proceeding  of  this  kind.  Now,  the 
question  of  wnether  or  not  Mr.  Pritchard  was 
elected  and  declared  elected  depends  upon  the 
powers  possessed  by  the  presiding  alderman  as 
returning  officer,  and  the  exercise  by  him  of  those 

Sowers  on  the  occasion  in  question.  As  regards 
is  powers  the  chief  reliance  of  the  appellant  has 
been  placed,  upon  the  decisions  which  were  pro- 
nounced under  the  Statute  of  1835,  the  earher 
Municipal  Corporations  Act ;  and  an  attempt  has 
been  made  by  analogy  to  extend  those  decisions 
and  to  prove  them  to  be  applicable  to  the  legis- 
lation which  governed  this  election.  It  appears 
to  me  that  the  legislation  which  was  in  operation 
at    the   time    when    this   election   took  place 
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differs  most  materially  from  the  legislation 
T^bich  governed  municipal  elections  at  the  time 
-when  the  decisions  npon  which  reliance  has 
been  placed  were  pronounced.  Under  the 
Statute  of  1835,  tne  mayor  and  assessors 
presided  at  all  municipal  elections,  and  there 
was  nothing  in  the  nature  of  a  nomination  or 
preliminary  proceedinc:  prior  to  the  day  of  elec- 
tion, but  on  the  day  of  election  every  voter  was 
entitled  to  vote  for  such  person  as  he  in  effect  at 
that  time  himself  nominated,  by  means  of  de- 
livering in  a  voting  paper  containing  the  name 
of  the  candidate  for  whom  his  vote  was  tendered ; 
and  sect.  35  prescribed  what  was  to  be  done  by 
the  mayor  and  assessors  after  the  poll  was  at  an 
end  in  the  case  of  a  contested  election.  The  pro- 
visions relating  to  the  election  of  councillors 
now  depend  upon  subsequent  legislation,  and  the 
system  seems  to  me  to  be  a  very  different  one. 
Several  days  before  the  election  there  are  to  be 
nomination  papers,  signed  by  two  burgesses  and 
assented  to  by  eight  others,  delivered  in  to  the 
mayor,  and  the  mayor  is  to  entertain  any  objec- 
tions to  the  validity  of  those  nomination  papers. 
Upon  objection  in  writing  he  may  either  alloV  or 
disallow  it.  If  he  disallows  the  objection,  the 
nomination  is  to  be  valid,  and  cannot  be  ques- 
tioned, as  I  understand  the  provisions  of  the 
3rd  schedule  of  the  Act,  in  any  subsequent  pro- 
ceeding. If  he  allows  the  objection  his  determi- 
nation is  subject  to  review  upon  an  election 
petition.  Now,  those  provisions  appear  to  me  to 
mdicate  that  it  could  not  have  been  intended  that 
the  mayor  should  entertain  such  a  question  as 
the  qualification  of  a  candidate;  because  it  is 
impossible  to  suppose  that  the  Legislature  pro- 
vided that  a  (question  of  that  sort  should  on,  it 
may  be,  very  imperfect  information,  and  without 
legal  assistance,  be  finally  and  conclusively  and 
for  ever  determined  by  the  mayor.  I  think  that 
the  objections  to  the  nomination  papers  referred 
to  in  the  Act  do  not  include  any  such  question 
as  to  the  qualification  of  a  candidate.  But  when 
the  mayor  has  once  investigated  the  objections 
arising  to  any  nomination  paper  and  upheld  its 
validity,  then  the  candidate  is  validlv  nominated, 
and  those  valid  nominations  are  to  be  published 
in  the  manner  prescribed  by  one  of  the  rules  con- 
tained in  the  3rd  schedule  to  the  Act.  Turninj^ 
then  to  sect.  56,  *'  If  the  number  of  valid  nomi- 
nations "  (which  obviously  referred  to  the  nomi- 
nation held  valid  by  the  mayor)  "exceeds 
that  of  the  vacancies,  the  councillors  shall  be 
elected  from  among  the  persons  nominated.  If 
the  number  of  valid  nominations  is  the  same  as 
that  of  the  vacancies  the  persons  nominated  shall 
be  deemed  to  be  elected."  As  I  apprehend,  there- 
fore, if  a  person  who  was  disqualified  were  nomi- 
nated before  the  mavor  and  his  nomination  paper 
were  perfectly  regular  and  fulfilled  all  the  con- 
ditions required  by  the  Act  and  were  accepted  by 
the  mayor,  then  he  would  be  deemed  to  be  elected 
notwithstanding  that  he  was  disqualified.  But  of 
course  his  election  would  in  sucn  a  case  be  open 
to  question  by  means  of  an  election  petition.  If 
the  number  of  valid  nominations  exceeds  that  of 
the  vacancies  there  must,  of  course,  be  an  election, 
and  the  conduct  of  that  election  is  committed  to 
the  alderman  selected  for  the  purpose.  But  until 
the  day  of  the  election,  as  I  understand  it,  the 
alderman  who  is  made  the  returning  officer,  pos- 
sesses no  functions  whatsoever  in  relation  to  the 


election.  All  that  he  is  to  deal  with  is  the  oondQct 
of  the  election  amongst  the  persons  who  are  nomi- 
nated in  the  manner  that  I  have  described.  Then  the 
Ballot  Act,  which,  of  course,  was  not  in  operation 
under  the  Act  of  1835,  prescribes  the  duties  of  the 
returning  officer,  and,  as  it  seems  to  me,  prescribes 
them  witn  great  exactness.  I  quite  agree  that  if 
it  had  been  the  setiled  and  well-established  prac- 
tice prior  to  the  passing  of  the  Ballot  Act  that  the 
returning  officer  was  the  proper  functionary  to 
determine  such  questions  as  those  which  we  are 
now  considering,  it*  might  have  been  possible  to 
read  the  Ballot  Act  as  prescribing  certain  of  his 
functions,  and  yet  leaving  him  possessed  of  those 
which  at  common  law  haa  been  held  to  be  inherent 
in  the  office  of  a  returning  officer.  But  certainlj 
no  precedents  have  been  cited  to  show  that  there 
was  any  such  well-established  practice  as  it  is 
possible  to  read  into  the  Ballot  Act  with  its 
minute  prescription  of  duties.  Turning  to  the 
Ballot  Act,  it  prescribes  that  the  returning  officer 
"  shall,  in  the  presence  of  such  agents,  if  any,  of 
the  candidates  as  may  be  in  attendance,  open  the 
ballot  boxes  and  ascertain  the  result  of  tne  poll 
by  counting  the  votes  given  to  each  candidate, 
and  shall  forthwith  declare  to  be  elected  the  can- 
didates or  candidate  to  whom  the  majority  of 
votes  have  been  given."  I  think  that  the  fact  that 
he  is  "  forthwith  "  to  declare  it  points  strongly  to 
his  having  no  judicial  duties  such  as  it  has  been 
suggested  he  possesses  which  have  to  be  exercised 
before  he  is  in  a  position  to  declare  it.  Bat 
beyond  that  the  section  provides  that  "  the  decision 
of  the  returning  officer  as  to  anv  Question  arising 
in  respect  of  any  ballot  paper  shall  be  final,  sub- 
ject to  reversal  en  petition  questioning  the  election 
or  return."  Now,  it  seems  to  me  that  the  ex- 
pression of  that  particular  judicial  function  and 
the  provision  that  it  shall  be  final  subject  to  re- 
versal on  a  petition,  indicates  that  that  is  the  only 
judicial  function  which  the  returning  officer  is 
intended  to  exercise.  According  to  the  argument 
for  the  appellant  his  decision  also  as  to  the  qualifi- 
cation of  a  candidate  is  equally  final,  and  is  only 
subject  to  reversal  on  a  petition  questioning  the 
validity  of  his  return.  It  seems  to  me  to  be  im- 
possible to  give  any  reason  for  inserting  that 
particular  provision,  which  would  not  have  beoi 
good  for  the  purpose  of  inserting  a  similar  pro- 
vision in  connection  with  all  other  matters  wnich 
stood  in  the  same  position  as  the  decision  with 
regard  to  ballot  papers.  Therefore  I  come  without 
doubt  to  the  conclusion  that  the  returning  officer 
has  no  functions  beyond  those  which  are  defined 
by  the  Ballot  Act.  Mr.  Douglas  has  argued  that 
such  a  conclusion  will  lead  to  great  inconvenience, 
and  that  there  are  distinct  advantages  in  the  re- 
turning officer  having  the  power  to  pronounce  an 
opinion,  and  give  effect  to  his  opinion,  upon  the 
qualification  of  a  candidate.  I  can  quite  conceiTe 
that  there  may  be  c^^ses  in  which  it  would  be 
advantageous  that  the  returning  officer  should 
have  such  a  power  where  the  disqualification  was 
a  matter  absolutely  clear  and  beyond  question; 
but  if  I  look  at  the  balance  of  conveniejice,  it 
seems  to  me  to  be  enormously  the  other  iray- 
The  question  of  Qualification  or  disqualification 
must  frequently  depend  upon  nice  questions  of 
law,  and  often  upon  difficult  and  disputed  ques- 
tions of  fact.  It  the  returning  officer  has  the 
power  in  one  case  he  has  it  in  every  case.  It 
seems  to  me  that  so  far  from  its  being  expedieBt 
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to  hold  that  he  has  this  power  in  every  case,  if  it 
were  a  matter  of  donbt  one's  inclination  would 
be  entirely  the  other  way.  I  can  conceive  nothing 
more  disadvantageous  than  the  conclusion,  unless 
one  was  forced  to  it,  that  these  questions  are  in 
every  case  committed  to  the  dietermination  of 
the  returning  officer,  and  that  he  can  declare 
elected  a  person  who  has  not  received  the 
majority  of  votes  because  he  has  come  to  the 
conclusion  that  for  some  reason  or  other  one  of 
the  candidates  is  disqualified.  Having  arrived 
at  the  conclusion  that  the  returning  officer  has  no 
power  beyond  that  to  which  I  have  referred, 
what  remains?  In  the  present  case  he  did  not 
"  forthwith  declare,"  but  he  did  shortly  after  the 
election  make  public  the  fact  and  record  it  that 
be  had  found  the  majority  of  votes  to  be  given, 
not  to  the  appeUant,  but  to  Mr.  Boberts.  It 
seems  to  me  that  in  so  doing  he  declared  Mr. 
Boberts  elected,  and  that  the  addition  of  an 
expression  of  his  opinion  as  to^  the  law,  which  he 
had  no  power  in  pomt  of  law  to  express  at  all,  did 
not  as  a  matter  of  &ct  affect  what  he  had  done  in 
declaring  that  Mr.  Roberts  had  obtained  the 
greater  number  of  votes,  from  which  it  follows, 
as  it  seems  to  me,  that  in  point  of  law  he  was  the 
candidate  elected.  But  even  if,  as  I  have  said, 
this  is  to  be  regarded  as  a  nullity  and  no  declara- 
tion at  all,  then  Mr.  Pritchard  has  not  been 
elected,  and  not  having  been  elected  it  is  certainly 
not  competent  for  him  to  institute  such  a  pro- 
ceeding as  this.  If  Mr.  Boberts  was  elected,  then 
hy  virtue  of  the  provisions  to  which  the  Lord 
dhanceUor  has  already  called  attention,  and 
which  I  need  not  repeat,  the  question  which  is 
sought  to  be  raised  m  these  proceedings  could 
onljy  be  determined  by  means  of  an  election 
petition.  I  think  that  it  was  intended  to  put  an 
end  to  the  difficulties  which  had  often  arisen  as  to 
the  proper  mode  of  procedure,  whether  in  a  par- 
ticular case  it  was  to  be  by  mandamus  or  by  quo 
warranto,  and  to  create  a  simple  mode  of  proce- 
dure which  in  the  case  of  an  election  could,  shortly 
after  the  election,  settle  the  questions  in  dispute. 
Upon  these  grounds  it  seems  to  me  that  the 
appeal  must  fail.  Upon  what  may  in  some  sense 
be  called  the  main  question — ^that  of  the  eligibility 
.  of  Mr.  Boberts  as  a  candidate — I  do  not  intend  to 
express  any  opinion.  I  certainly  must  not  be 
understood  as  expressing  any  dissent  ^m  the 
view  which  has  oeen  expressed  by  the  Court  of 
Appeal.  I  should  like  to  say  one  word  with 
regard  to  the  case  of  Beg.  v.  Goahs,  to  which 
Lord  Fitzgerald  has  referred.  I  quite  agree 
with  him  that  it  is  not  necessary  on  the 
present  occasion  to  come  to  any  conclusion  as 
to  whether  that  case  was  ri^htl^  decided,  or 
whether,  if  rightly  decided,  it  is  applicable, 
having  reflrard  to  the  altered  legislation  with 
which  we  have  to  deal.  But  it  seems  to  me 
that  so  far  as  regards  the  question  whether 
an  alderman  is  capable  of  standing  as  a  candidate 
for  the  office  of  councillor  the  case  of  Beg.  v. 
Cooks  was  not  a  considered  decision  of  the  dourt 
of  Queen's  Bench.  According  to  the  report  of 
the  case  to  which  our  attention  has  been  called, 
it  was  assumed,  and  was  necessarily  assumed, 
that  the  candidate  was  ineligible  because  it  had 
been  so  determined  in  another  proceeding, 
as  I  understand,  with  reference  to  the  particular 
case  and  the  particular  individual.  The  decision, 
therefore,  if  it  be  a  decision  of  the  Court  of 
Mao.  Cab.— Vol.  XIV. 


Queen's  Bench  with  regard  to  the  eligibility  or 
the  non-eligibility  of  an  alderman  was  pro- 
nounced in  an  earlier  case  of  which  no  report 
appears  to  be  forthcoming  except  one  contained 
in  the  local  papers  of  the  period ;  and  so  far 
as  we  have  learnt  from  the  information  which 
has  been  afforded  to  us,  the  case  really  was  not 
argued  there,  because  the  learned  counsel  who 
appeared  to  contend  in  favour  of  the  eligibility 
of  the  alderman  intimated  that  they  should  have 
great  difficulty  in  doing  so,  and  practically 
abandoned  the  case,  upon  which,  of  course,  the 
decision  followed  against  them.  We  are  ignorant 
of  the  circumstances  under  which  that  took 
place.  No  doubt  they  were  counsel  of  very  great 
eminence,  but  that  appears  to  have  been  the 
mode  in  which  the  decision  in  Beg.  v.  Codies  was 
arrived  at.  I  have  thought  it  desirable  to  state 
what  my  view  is  of  the  position  of  the  case  of 
Beg.  V.  uoaJes,  but  it  is  not  necessary ;  and  I  do 
not  desire  to  express  any  opinion  as  to  whether 
it  was  well  decided  or  whether  it  is  applicable 
to  the  present  case. 

Lord  Macnaohten. — ^Mv  Lords :  The  case  has 
been  very  ably  argued  by  Mr.  Douglas ;  but, 
notwithstanding  his  argument,  I  do  not  think 
it  is  necessary  or  expedient  to  go  back  further 
than  the  Act  of  1882.  The  oases  before  that  Act 
either  illustrate  principles  which,  nowadays  at 
any  rate,  require  no  illustration,  or,  being  decided 
on  a  different  statute  differently  worded,  are, 
perhaps,  as  likely  to  mislead  as  to  afford  a  safe 
and  sure  guide.  The  Act  of  1882,  with  so 
much  of  the  Ballot  Act  as  is  applicable  to  the 
case,  forms  a  complete  code  and  prescribes  in 
language  not  I  thmk  susceptible  oi  doubt  what 
the  duties  of  the  returning  officer  are.  In 
municipal  elections  the  returning  officer,  when 
not  the  mayor,  is  relieved  from  some  of  the 
duties  cast  on  the  returning  officer  in  parlia* 
mentary  elections.  He  has  nothing  to  do  with 
the  nomination  or  the  preparations  for  the 
election.  He  has  to  decide  any  question  arisinjg 
in  respect  of  anv  ballot  paper,  and  so  far  his 
decision  is  made  final,  but  subject  to  reversal  on 
an  election  petition.  Beyond  that  he  has  to 
ascertain  the  resist  of  the  poll  by  counting  the 
votes,  and  he  is  forthwith  to  declare  to  be  elected 
the  candidate  to  whom  the  majority  of  votes 
have  been  given.  Now,  in  this  case,  the  returning 
officer  added  up  the  votes  and  brought  out  the 
correct  result.  He  had  no  doubt  ox  the  arith- 
metical result.  He  did  not  think  it  necessary  to 
go  through  the  process  again.  It  then  became 
is  duty  to  declare  the  candidate  with  the  highest 
number  of  votes  elected.  He  had  no  power  to  do 
anything  else.  Instead  of  that  he  goes  home 
without  making  any  declaration.  Then  appa- 
rently on  the  strength  of  a  somewhat  singular 
opinion  (if  he  states  it  correctly)  which  was 
taken  before  the  nomination,  and  was  to 
the  effect  that  the  nomination  of  Mr.  Boberts 
would  be  void,  and  one  which  it  would^  be 
the  duty  of  the  returning  officer  to  reject, 
he  makes  a  return  which  both  parties  claim 
as  in  their  favour.  He  states  the  number  of 
votes  given  for  each  candidate,  which  of  itself, 
taken  in  connection  with  the  terms  of  the  Act, 
makes  it  plain — ^that  is,  "  declares  "  which  of  the 
two  was  elected.  The  rest  of  the  gacard,  issued 
by  the  direction  Of  the  returning  officer,  is,  in  my 
opinion,  unwarranted  by  the  Act,  idle,  and  in- 
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effioacioas.  I  am  inclined  to  think  that  the  final 
declaration  of  the  numbers  by  the  proper  officer 
is  in  itself  a  declaration  of  the  election  of  the 
person  who  has  the  highest  number,  and  that  it 
IB  not  rendered  nugatory  because  the  returning 
officer  chooses  to  tack  on  to  it  a  private  opinion 
of  his  own  which  is  in  the  teeth  of  the  Act,  and 
announces  a  result  which  does  not  and  cannot 
follow  from  the  only  facts  which  it  was  his  duty 
to  ascertain.  For  these  reasons,  without  express- 
ing any  opinion  on  other  points  which  have  been 
argued,  and  which,  if  raised,  ought  to  be  raised 
and  determined  on  an  election  petition,  and  with- 
out expressing  either  approval  or  disapproval 
of  the  case  to  which  Lord  Fitzgerala  has 
referred,  I  concur  in  the  motion  which  has  been 
proposed. 

Order  appealed  from  affirmed,  and  appeal  die* 
mtM6(£  vfiih  coMte^ 

Solicitors  for  the  appellant,  Bdfrage  and  Go.,  for 
R.  iSf.  Gha/mherlain,  Llandudno. 

Solicitors  for  the  respondents,  BlogDonna  and 
JElliaon,  for  /.  B.  Boherta,  Boherte,  and  Jonee, 
Bangor. 


COURT   OF   APPEAL. 

Thvrsday,  Nov.  10, 1887. 

(Before  Lord  Esheb,  M.B.,  Bowen  and  Fby, 

L.JJ.) 

Bonella  (app.)  V,  The  Twickenham  Local  Board 
OP  Health  (resps.);  Holmes  (app.)  v.  The 
Same,  (a) 

Local  Government  Acta — Sewers — Vesting  in  local 
authority — Sewer  a  at^icient  ai  time  of  veating — 
Gompulaory  aUera^ton  of  drainage  —  Works 
executed  hy  locaX  authorit/y — Liahiliig  of  front» 
ag&ra^Public  Health  Act  1876  (38  ^  39  Vict, 
c.  65),  aa.  13, 16, 18, 160,  207. 

A  atreetf  which  had  been  laid  out  by  the  ownera  of 
a  btUlding  eatate,  was  auMciently  aewered  at  the 
time  when  it  veated  in  the  local  authority  then 
formed  for  the  diatrict,  which  was  in  the  year 
1868.  Subaeqtiently  in  the  year  1884  it  became 
neceaaary  to  alter  the  drainage  plan  of  the 
diatrict,  and  thereupon  the  local  authority  gave 
notice,  under  sect,  l60  of  the  FuhUc  Health  Act 
1875,  to  the  froniagwa  in  the  atreet  to  make  a 
new  aewer,  and  on  their  defatdt  themaelvea  con- 
atruded  aitch  aewer  and  aought  to  charge  the 
froniagera  with  the  coat  thereof: 

Held  (affirming  the  Judgment  of  the  Queen'a  Bench 
Biviaion),  that  the  onginal  aewer  waa  not  a  aewer 
made  by  the  ownera  for  their  own  profit,  and  had 
therefore  vetted  in  the  local  authority  under  ihe 
Public  Health  Act;  that  the  local  authority  must 
be  taken  to  home  been  aatiafied  with  the  aewer, 
they  having  aignified  nothing  to  the  contrary 
within  a  reaaonable  time;  that  under  theae 
cvrcumatancea  they  muat  themaelvea  repair  or 
enlarge  the  aewer  aa  it  became  neceaaary,  and 
that  eonaequenthf  the  eaepenaea  of  doing  ao  were 
not  chargeable  upon  ihe  frontagera. 

Tms  was  an  appeal   from  a  judgment  of  the 
(a)  Beported  by  A.  A.  Hopkihs,  Esq.,  Baxil8t0r-at-L»w. 


Queen's  Bench  Division  (Huddleston,  B.  and 
Smith,  J.),  reported  at  56  L.  T  Bep.  K.  S.  486, 
upon  a  case  stated  by  justices. 

The  case  is  f  iiUy  set  out  in  the  report  in  tihe 
court  below,  and  tor  the  purposes  of  this  report 
it  is  only  necessary  to  state  the  following  facta : 

The  appellants  Bonella  and  HoUnee  were  the 
owners  oi  two  pieces  of  land  abuttine  upon  a 
street  called  the  Avenue,  within  the  dutnctol 
the  respondents,  who  were  the  urban  sanitaiy 
authority  for  the  district  of  Twickenham.  Tn 
street  in  question  and  the  lands  abutting  thereon 
had  formed  part  of  an  estate  belonging  to  the 
Conservative  Land  Society,  and  had  been  b^  that 
society,  some  time  prior  to  the  year  1868,  laid  oat 
as  a  street  and  sewered  for  the  drainage  of  the 
houses  in  the  street ;  and  at  that  time  the  existiog 
sewer,  which  discharged  into  the  Thames,  was 
sufficient  for  the  drainage. 

Li  1868  the  respondents'  board  came  ink) 
existence  as  the  urban  sanitary  authority  of  the 
district. 

In.  1884  the  respondents,  having  received  notice 
from  the  Thames  Conservators  to  discontinue  the 
discharge  of  sewage  into  the  Thames,  g^ve  nodoe 
to  the  frontagers  m  the  street  in  question,  under 
sect.  160  of  the  Public  Health  Act  1876,  to  malm 
a  new  sewer  which  should  have  an  opposita 
^adient  and  outfall.  The  frontagers  made  de&alt 
m  the  construction  of  such  sewer,  and  thereupon 
the  respondents  constructed  it  themselves,  and 
soug;ht  to  recover  from  the  appellants  their  pro- 
portion of  the  expenses  by  summary  prooeedmgB 
oefore  the  justices.  The  justices  made  the  ordcn 
for  payment,  but  the  Queen's  Bench  Division 
quasneia  such  orders. 

The  respondents  appealed. 

Lundey  Smith,  Q.C.  and  /.  P.  Grain  for  the 
respondents.— The  original  sewer,  made  prior  to 
18o8,  was  made  by  the  owners  of  the  estate  for 
their  own  profit  wii^in  the  exception  in  secL  13 
of  the  Public  Health  Act  1875,  and  therefore  it 
has  never  vested  in  the  local  authority.  [Lord 
£sHSA,  M.B.— -Can  it  be  said  that  the  sewers  of  a 
building  estate  are  made  for  the  profit  of  the 
owners r]  Yes;  they  are  made  to  develop  the 
estate,  and  to  make  the  houses  saleable.  But,  even 
if  this  is  not  80»  the  local  authority  would  still  have 
power  under  sect.  150  to  call  upon  the  frontagers 
to  a  street  not  repairable  by  the  inhabitants  at 
lar^  to  resewer  it  when  it  is  not  sewered  to  their  ' 
satisfaction.  There  is  no  limit  of  time  at  whidi 
the  dissatisfaction  of  the  local  authority  must  be 
expressed,  and  it  need  not  be  expressed  until  the 
requirements  of  the  district  make  the  aewer  in 
the  street  insufficient  for  the  drainage  of  the  atreet 
from  whatever  cause.  [Lord  Eshxb,  M.R-— That 
arg^ument  would  lead  to  a  very  heavy  burden  upon 
the  frontagers  to  a  private  street,  making  them 
liable  to  resewer  their  street  whenever  it  became 
necessary  to  alter  the  drainage  plan  of  the  dis- 
trict.] 

Boaanquet,  Q.C.  (Bdwyn  Jonea  and  A.  J.  Powdl 
with  him)  referred  to  Ftdham  Board  v.  Goodwin 
(35  L.  T.  Rep.  N.  S.  907 ;  1  Ex.  Div.  400).  [He  was 
stopped.] 

Lord  EsHEE,  M.R. — Li  this  case,  when  the  local 
board  of  Twickenham  was  constituted,  and  wb^ 
the  provisions  of  the  Public  Health  Act  as  to 
sewers  came  into  operation  in  their  district,  there 
existed  a  sewer  under  this  street  which  had  been 
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made  by  the  company  mentioned  in  the  case  for 
the  purpose  of  draining  the  honses  in  the  street. 
We  are  of  opinion  that  that  sewer  did  not  come 
within  the  exception  in  sect.  43  of  the  Public 
Health  Act  1848,  or  within  that  in  sect.  13  of  the 
Pablic  Health  Act  1875,  as  we  do  not  think  that  it 
was  a  sewer  made  by  any  person  for  his  own 
profit,  or  by  any  company  ror  the  profit  of  its 
shareholders.     Therefore  it  was  a  sewer  which 
Tested  in  the  local  board  at  the  time  when  the  local 
board  was  constituted  and  the  provisions  of  the 
Act  became  applicable.    It  seems  to  me  that  it 
then  immediately  became  the  dnt^  of  the  local 
board  to  see  whetlier  in  their  opinion  the  sewer 
was  then  sufficient  for  the  purpose  for  which  it 
was  then  used,  namely,  for  the  drainage  of  the 
street.     They  would   have  had  power  at  that 
time,  I  think,  if  the^  had  not  been  satisfied  with 
the  sewer,  to  deal  with  it  under  the  proviflions  of 
the  Public  Health  Act  1848,  which  are  now  re- 
enacted  by  sect.  150  of  the  Public  Health  Act 
1875;  and  I  think  they  would  haye  then  been 
entitled  to  haye  a  reasonable  time  allowed  them 
during  which  to  make  up  their  minds  whether 
the  sewer  was  sufficient  or  whether  they  would 
act  under  the  proyisions  I  haye  mentionea.    But 
if  after  the  lapse  of  a  reasonable  time  it  appears 
that  they  haye  done  nothing,  and  have  expressed 
no  yiews  upon  the  subject,  then  I  think  it  must 
be  taken  that,  for  the  purposes  of  the  application 
of  thoae  provisions,  they  were  satisfied  with  the 
sewer  as  it  existed  as  sufficient  for  the  purposes 
for  which  it  was  used;  and  I  tliink  that  when 
ODoe  they  are  so  satisfied  they  cannot  afterwarda 
pat  in  force  the  provisions  of  sect.  150.    In  my 
opinion  the  board  can  only  enforce  those  pro- 
visions so  as  to  charge  the  expenses  of  sewering 
io  the  fronta^rs  within  the  reasonable  time  which 
they  are  entitled  to  have  during  which  to  make 
up  their  minds  that  they  are  dissatisfied  with  the 
existing  sewer.    Now,  if  they  are  no  longer  able 
to  have  recourse  to  the  provisions  of  sect.  150, 
what  is  their  duty  with  regard  to  the  sewer? 
The  sewer  being  vested  in  them,  it  is  their  duty 
to  keep  it  in  repair,  or  if  at  any  time  from  any 
drcumstances  it  becomes  no  longer  sufficient  for 
the  purposes  for  which  it  existed,  then  their  duty 
is  to  close  it,  or  alter  the  course  of  it,  or  enlarse 
it ;  this  they  have  power  to  do  under  sect.  18, 
and  if  circumstances  arise  which  entitle  them  to 
act  under  that  section,  I  think  it  then  becomes 
their  duty  so  to  act.    In  such  a  case  the  expenses 
of  the  necessary  alteration  are  payable  out  of  the 
general  district  rate,  and  not  W  the  frontagers 
of  the  particular  street,  according  to  the  pro- 
visions of  sect.  207.    That  seems  to  me  to  be  the 
true  construction  of  these  enactments,  and  that 
was,  I  think,  the  construction  put  upon  them  by 
the  court  below,  with  whose  decision  I  agree.    It 
seems  to  me  that  in  thus  deciding  we  are  following 
the  same  line  of  reasoning  as  that  applied  in  the 
case  of  FuUiam  Board  v.  Qoodvnn  {uii  vwp,).    It 
is  true  that  that  case  was  decided  upon  another 
statute,  and  therefore  is  not  strictly  in  point ;  but 
I  think  that  a  line  of  reasoning  similar  to  that 
applied  to  that  case  is  applicable  to  this  statute, 
because  it  is  the  only  reasoning  which  seems  to 
make  the  statute  reasonable.     Any  other  oon- 
stmction  would,  I  think,  make  the  operation  of 
the  statute  so  oppressive  that  it  is  impossible  to 
suppose  that  the  Legislature  can  have  intended  | 
any  such  thing.    For  these  reasons  I  think  that  i 


the  judgment  of  the  court  below  was  right,  and 
should  be  affirmed. 

BowEN  and  Fky,  L J'J.  concurred. 

Appeal  dumiesed^ 

Solicitors  for  appellants,  BpavU,  MiUer,  SfwUh, 
andBeU. 

Solicitors  for  respondents,  Mugian,  Olotrh,  and 
Ruaton, 


Friday,  Jan.  13, 1888. 

(Before  Lord  Esheb,  M.E.,  Fet  and  Lofes,  L. JJ.) 

Bbg.  on  the  prosecution  of  Bichard  Moblet  v, 
J.  KrsGr  mp  Liceksing  Justices   »)b  MjkN- 

GHBStEB.  (a) 

APPEAL  FBOH  THE  qUEEH's  BENCH  DIVISION  (CBOWS 

SIDE). 

Wine  and  Beerhouse  Act  1869  (82  §r  38  Vid.  c.  27), 
s.  19 — AppliccUionfor  wine  licence  in  reeped  ijf 
premiaea  licensed  to  aeU  heer — Disorehon  of 
justices  —  Mandamus  —  Beium  of  obedience  — 
Pleading  to  retwm — Order  LIIL,  r.  9. 

Where  io  a  writ  of  mandamus  caUina  vpon  justices 
to  hear  and  determine  an  application  for  a  wine 
licence,  the  justices  make  a  return  that  they  have 
heard  and  determined  such  application,  it  is  open 
to  the  applicant  to  plead  in  answer  to  the  return 
that  the  justices  ha/ve  declined  to  decide  uhether 
the  case  came  within  any  of  the  four  grounds 
specified  in  sect.  8  of  the  Wine  and  Beerhouse 
Act  1869. 

According  io  the  true  construction  of  sect.  19  of  the 
Wine  and  Beerhouse  Act  1869,  it  is  lawful  for 
the  justices  to  refuse  an  application  for  a  certi* 
ficaie  for  the  sale  of  wine  to  be  consumed  on  the 
premises  in  respect  of  a  house  which  on  the  1st 
May  1869  had  a  licence  for  the  sale  by  retail 
therein  of  beer  to  be  consumed  on  the  premises, 
upon  other  ihan  one  of  the  four  grovnds  men- 
tioned in  sect.  S  of  the  Act. 

Mandamus  to  the  defendanta  to  hold  a  further 
adjournment  of  their  general  annual  licensing 
meeting,  and  at  such  adjournment  to  hear  and 
determine  an  application  oy  the  prosecutor  for  a 
certificate  to  hold  an  Excise  licence  to  sell  by 
retail  wine  to  be  consumed  on  or  off  his  said 
premises. 

Betum.  That  the  defendants,  the  justices,  did 
hold  within  a  reasonable  time  after  tne  service  of 
the  writ  an  adjournment  of  the  general  annual 
licensing  meeting,  and  at  such  adjourned  meeting 
heard  and  determined  the  applioation  of  the  pro- 
seontor  for  a  certificate,  as  by  the  writ  they  were 
commanded. 

Beply.  (1)  That  the  defendants  had  not  heard 
and  determined  the  matter  of  the  application 
pursuant  to  the  statutes  in  such  case  made  and 
provided.  (2)  •*  A  licence  for  the  sale  of  beer  by 
retail  to  be  consumed  on  the  premises  under  the 
Acts  recited  in  the'  Wine  and  Beerhouse  Act 
1869,  was  in  force  on  the  lat  May  1869,  and  has 
been  ever  sinoe  renewed  with  respect  to  the 
hooae  in  the  said  writ  of  mandamMs  mentioned, 
which  the  prosecutor  occupied  at  and  before  the 
said  goieral  annual  licensmg  meeting,  &o.,  and 
he  thereby  became,  by  virtue  of  the  statute  32 
&  33  Yict.  c.  27,  s.  19,  and  other  statutes  relative 
thereto,  entitled  to  make  application  to  the  defen- 

(a)  Beportod  br  Adax  H.  BiTTLnrON  Eb4.,  Barrbteibttt-lAW. 
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dants  at  suoh  meeting  for  a  certificate  for  the  I 
sale  of  wine  to  be  consumed  on  such  premises,  ^ 
and  he  duly  made  such  application  accordiuKly, 
and  it  thereby  became  unlawful  for  the  defen- 
dants to  refuse  such  application  for  a  certificate, 
except  upon  one  or  more  of  the  four  grounds  set 
forth  in  32  &  33  Vict.  c.  27,  s.  8,  but  the  defen- 
dants, well  knowing  the  premises  and  that  none 
of  the  said  four  grounds  entitled  them  to  refuse 
such  certificate  to  the  prosecutor,  nevertheless 
wholly  refused  to  hear  isuid  determine  his  said 
application  on  such  four  g^unds  or  either  of 
them,  and  refused  such  application  on  some  other 
ground  contrary  to  the  statute." 

Bejoinder.  That  the  plea  was  bad  on  the 
ground  that  the  matters  therein  alleged  did  not 
entitle  the  prosecutor  to  the  said  certificate,  or 
disentitle  tne  defendants  from  refusing  such 
certificate,  except  upon  one  or  more  of  the  said 
four  grounds  therein  mentioned,  and  on  the 
ground  that  the  matters  stated  in  the  said  reply 
show  that  the  defendants  have  complied  with 
the  said  writ,  and  that  their  return  thereto  is 
true.^ 

Joinder  of  issue. 

At  the  trial  before  Charles,  J.,  without  a  jur^, 
it  appeared  that  an  Excise  licence  to  sell  by  retail 
beer  to  be  consumed  on  or  off  the  premises  in 
Question  was  on  the  Ist  May  1869  neld  by  the 
tnen  occupier.  It  was  afterwards  annually 
renewed,  and  was  ultimately  in  Nov.  1879  trans- 
ferred to  the  prosecutor,  and  was  annually 
renewed  by  him. 

In  Aug.  1887  he  applied  to  the  licensing  justices 
lor  a  certificate  for  a  retail  wine  licence,  in  pur- 
suance of  the  Act  23  Yict.  c.  27,  ss.  7  and  8,  and 
Acts  amending  the  same. 

The  justices  refused  the  application. 

The  learned  judge  gave  judgment  for  the  pro- 
secutor, holding  that,  upon  the  proper  construc- 
tion of  32  &  33  Yict.  c.  27,  s.  19,  the  justices  in 
refusing  the  application  were  Hmited  to  the  four 
grounds  specined  in  32  &  33  Yict.  c.  27,  s.  8. 

The  defendants  appealed. 

By  the  Wine  and  Beerhouse  Act  1869  (32  &  33 
Yict.  c.  27),  s.  19 : 

Where,  on  the  Ist  of  May  1869,  a  lioenoe  under  any 
of  the  recited  Aote  is  in  f  oroe  with  respect  to  any  honse 
or  shop  for  the  sale  by  retail  therein  of  beer,  cider,  or 
wine  to  be  consumed  on  the  premises,  it  shall  not  be 
lawful  for  the  justices  to  refuse  an  application  for  a 
certificate  for  the  sale  of  beer,  cider,  or  wine  to  be  con- 
sumed on  the  premises  in  respect  of  suoh  house  or  shop, 
except  upon  one  or  more  of  the  grounds  in  respect  ox 
which  an  application  for  a  certificate  under  this  Act  in 
respect  of  a  licence  for  the  ssle  of  beer,  cider,  or  wine 
not  to  be  consumed  on  the  premises  may  be  refused  in 
accordance  with  this  Act. 

Eenn  CoIUn$,  Q.C.  and  E.  8.  Wright  for  the 
justices.— There  is  a  preliminary  objection  in 
this  case.  The  justices  having  made  a  return 
that  they  have  heard  and  determined  the  appli- 
cation in  compliance  with  the  mcmdamus,  tnat 
return  is  conclusive,  and  the  reply  is  bad. 

Bosanqu^,  Q.C.  and  Pateraon  for  the  prose- 
cutor.— if  justices  decline  to  entertain  a  question 
that  is  within  their  jurisdiction  and  deciae  some 
other  question  that  is  not  within  it,  they  are 
subject  to  a  mandamtu.  That  they  have  gone 
through  the  form  of  hearing  and  determining  the 
application  is  nothing,  if  Siey  have  not  in  fact 
determined  the  only  questions  that  were  open  to 
them  upon  such  an  application.    [Fry,  L.J.— Is 


it  open  to  you  to  reply  to  a  plea  of  obedience  to 
the  mandamus  by  setting  out  facts  to  show  that 
there  has  been  no  real  obedience  P  Lord  Esheb, 
M.B. — ^The  replication — that  is,  the  plea  to  the 
return — says  that  the  justices  declined  to  decide 
whetjier  the  case  came  within  any  of  the  four 
grounds  of  refusal  mentioned  in  sect.  8^  bat 
assumed  a  jurisdiction  to  decide  upon  some  other 
ground  which  they  had  no  jurisdiction  to 
entertain.]  They  cited  Beg,  v.  Jwiion  of 
FirehiU  North  (51  L.  T.  Bep.  N.  8.  205,  534;  14 
Q.  B.  Div.  13)  and  were  stopped  by  the  Court 

Lord  EsusB,  M.B. — We  are  all  of  opinion  that 
this  pleading  properly  raises  the  point  whether 
the  justices  have  or  have  not  jurisdiction  to 
determine  on  any  other  than  one  of  the  four 
grounds  of  refusal  mentioned  in  sect.  8. 

Henn  CoUins,  Q.C.  and  B.  8,  Wright  for  the 
justices.— The  question  turns  upon  the  constmo- 
tion  of  sect.  19  of  the  Wine  and  Beerhouse  Act 
1869.  In  the  present  case  the  licence  in  force  on 
the  Ist  May  1869  was  a  beer  licence.  There  was 
no  wine  licence,  and  therefore  there  could  not  he 
a  renewal  of  that.  Having  a  beer  licence  on  that 
day,  the  justices  could  not  refuse  to  renew  it, 
except  on  one  of  the  four  grounds  mentioned  in 
sect.  8.  But  a  man  who  holds  a  beer  licence  is 
not  intended  to  be  put  in  a  better  poeition  than 
anyone  else  as  regards  obtaining  a  cider  or  wine 
licence.  It  is  submitted  that  the  words  of  the 
section  are  clear.  The  learned  judge  who  tried 
the  case  thoueht  that  sect.  10  of  the  Act  of  1861 
put  the  holder  of  a  beer  lioenoe  in  a  better 
position  as  regards  obtaining  a  wine  lioenoe  than 
other  people ;  but  it  is  submitted  that  that  is  not 
so. 

Botanauet,  Q.C.  and  Paterson  for  the  prose- 
cutor.— The  justices  were  not  entitled  to  refuse  to 
the  holder  of  a  beer  licence  a  certificate  for  the 
sale  of  wine,  except  on  one  of  the  four  grounds 
mentioned  in  sect.  8.  The  question  is,  whether 
the  words  of  sect.  19  are  to  be  read,  where  a 
licence  is  in  force  for  the  sale  of  beer,  it  sball 
not  be  lawful  for  the  justices  to  refnae  an  appli- 
cation for  a  certificate  for  the  sale  of  beer,  aaer, 
or  wine ;  or  whether  the  right  to  a  certificate  for 
the  sale  of  cider  or  wine  depends  upon  there 
being  a  licence  in  force  for  tne  sale  of  cider  or 
wine  respectively.  It  is  submitted  that  the 
former  is  the  natural  and  grammatical  sense  of 
the  words,  as  Charles,  J.  has  held. 

Lord  EsHEE,  M.B. — ^In  this  case  a  mandamos 
issued  to  magistrates  to  hear  and  determine  an 
application  by  the  prosecutor  for  a  certificate  to 
hold  an  excise  licence  to  sell  b^  retail  wine,  to  be 
consumed  on  or  off  the  premises.  To  that  the 
magistrates  pleaded,  by  vraj  of  return,  that  they 
had  obeyed  the  writ,  having  heard  and  deter- 
mined the  application.  Upon  that  the  prosecutor 
replied,  and  in  that  replication  he  begins  by  tr»- 
versing  the  fact,  and  says  that  the  magistrates 
had  not  heard  and  determined,  and  then  he  goes 
on  to  sa^  that  they  had  refused  to  determine  his 
application  upon  one  of  the  four  grounds  set  forth 
in  32  &  33  Yict.  c.  27,  s.  8,  and  had  determined  it 
upon  some  other  around.  Upon  that  the  magia^ 
trates  rejoin;  and  to  mv  mind  the  rejoinder  does 
not  traverse  the  repl^,  but  endeavours  to  get  rid 
of  it,  and  to  say,  admitting  the  facts  in  the  rep^» 
they  are  no  answer  to  the  return  of  the  magis* 
trates.    Is  it  true  to  say  that  when  magistrateB 
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return  that  they  have  obeyed  the  writ,  no  answer 
can  be  made  to  the  return  P  That  qaestion  was 
before  this  conrt  in  the  case  of  Reg,  v.  Jttstiee$  of 
PirehiU  {ubi  9np,),  and  we  held  that  some  answer 
could  be  given  to  such  a  return,  according  to  the 
true  construction  of  9  Anne,  c.  20 ;  aind  the  judg* 
ment  in  that  case  went  on  further  to  say  that 
although  the  statute  had  been  replaced  by  rules 
and  orders,  that  right  still  remained.  It  was 
there  pointed  out  that  unless  that  was  so,  the 
maeistrates,  upon  a  mere  matter  of  pleading, 
mi^t  oust  the  jurisdiction  of  the  court  for  the 
time,  and  put  the  parties  to  the  expense  of  rais- 
ing the  question  otherwise,  when  it  might  be 
couTeniently  determined  upon  thab  proceeding. 
I  therefore  think  that  some  answer  can  be  made 
to  such  a  return.  To  what  extent  that  answer 
may  go  is  another  ouestion.  If  the  reply  says 
that  the  magistrates  have  heard  and  determinecU 
but  that  their  determination  is  wrong  in  fact  or 
in  law,  that  would  be  no  answer.  But  if  there  is 
a  traverse  of  the  fact  that  the  magistrates  have 
heard  and  determined  at  all,  I  should  say  that 
that  would  be  a  good  answer.  If  the  reply  does 
not  say  that  the  magistrates  have  declined  to 
exercise  their  jurisdiction  at  all,  but  says  that 
they  have  declined  to  exercise  it  except  with  re- 
gard to  questions  which  were  not  within  their 
lurisdiction,  that  is  in  effeq(;  saying  that  they 
have  not  heard  and  determined  the  matter  at  all. 
If  in  the  present  case  the  magistrates  declined  to 
enter  into  any  of  the  four  grounds  mentioned  in 
32  &  33  Vict.  c.  27,  s.  8,  but  did  decide  the  case 
upon  another  matter  as  to  which  they  had  no 
jurisdiction,  I  should  think  that  in  the  reply  it 
was  permissible  to  raise  the  ouestion  whether 
that  was  a  sufficient  hearing  ana  determining  of 
the  application ;  and  if,  upon  the  true  construc- 
tion of  the  statute,  the  magistrates  only  had 
jurisdiction  to  decide  upon  one  of  the  four 
grounds  mentioned  in  sect.  8,  I  should  think  the 
reply  good  and  the  return  bad.  Then,  if  that  is 
the  true  construction  of  9  Anne,  c.  20,  and  of  the 
rules  and  orders,  the  question  which  is  raised  by 
these  pleadings,  and  wtdch  has  now  to  be  deter- 
mined, is  whether  it  is  true  to  say  that  the  magis- 
trates were  confined  to  the  four  grounds  of 
refusal  mentioned  in  32  &  33  Yict.  c.  27,  s.  8. 
The  true  construction  of  the  replication  is  that 
the  magistrates  did  not  enter  into  any  of  those 
four  grounds,  but  decided  the  case  on  another 
matter.  The  words  are  "  nevertheless  wholly  re- 
fused to  hear  and  determine  his  said  application 
on  such  four  grounds,  or  either  of  them,  and  re- 
fused such  application  on  some  other  grounds, 
contrary  to  the  statute."  That  is  not  traversed  in 
the  rejoinder;  and  it  must  therefore  be  taken 
that  the  justices  refused  to  entertain  the  applica- 
tion. If  the  last  words  of  the  replication  are  to 
be  construed  as  alleging  that  iihe  magistrates  did 
entertain  the  apphcation,  but  wrongl]^  enter- 
tained it,  that  only  amounts  to  an  allegation  that, 
whereas  their  return  that  they  have  heard  and 
determined  is  untrue  as  regards  the  jurisdiction 
which  thev  had,  it  is  true  as  regards  a  jurisdic- 
tion which  they  had  not.  The  only  question, 
therefore,  is,  had  the  magistrates  jurisdiction  to 
refuse  the  application  on  any  ground  except  one 
•of  the  four  grounds  specified  in  32  &  33  Vict. 
•c.  27,  8.  8P  If  they  nave,  they  have  exercised 
a  jurisdiction  which  they  had;  if  they  had 
not,  they  have  exercised  a  jurisdiction  which 


they  had  not.  We  have  to  say  what  is 
the  true  construction  of  sect.  19  of  the  Wine  and 
Beerhouse  Act  1869.  I  know  that  another  sec- 
tion, viz.,  sect.  10  of  24  &  25  Yict.  c.  91,  has  been 
discussed ;  but  I  cannot  think  that  that  section 
assists  the  argument  on  either  side.  That  sec- 
tion is  limited  to  simply  declaring  what  was  the 
true  construction  of  a  former  statute.  What  does 
a  declaratory  statue,  a  statute  which  is  merely 
declaratory  of  a  former  statute,  doP  It  does 
nothing  except  declare  that  the  true  construction 
of  the  Former  enactment  is  that  which  the  Legis- 
lature says  it  is.  A  declaratory  statute  makes  no 
new  enactment ;  but  gives  the  construction  of  an 
old  one.  Therefore,  we  have  only  to  consider  the 
true  construction  of  sect,  19.  On  the  one  side,  it 
is  said  that,  if  a  man,  on  the  1st  May  1869,  had  a 
licence  to  sell  cider,  or  a  licence  to  sell  beer,  or  a 
licence  to  sell  wine,  he  is  entitled,  not  only  to  have 
a  renewal  of  the  licence  which  he  then  held,  but 
also  to  have  both  the  other  licences,  unless  that 
right  is  ousted  by  failure  to  fulfil  any  of  the  four 
recmirements  of  sect  8.  On  the  other  side,  it  is 
said  that,  if  a  man,  on  the  1st  May  1869,  had  only 
one  of  the  three  licences  he  is  entitled  to  a 
renewal  of  that  licence,  but  he  is  not  entitled  to 
have  either  of  the  other  two  which  he  had  not 
before ;  and  that,  consequently,  the  jmagistrates 
have  a  discretion  as  to  granting  him  either  of  the 
other  two.  Which  of  these  two  contentions  is  right 
depends  upon  what  is  the  true  construction  of 
sect.  19.  It  is  said  that  we  on^ht  to  construe  the 
section  according  to  its  ordinary  grammatical 
meaning  unless  that  would  lead  to  some  manifest 
absurdity  or  contradiction.  That  argument 
assumes  that  the  ordinary  grammatical  meaning 
is  in  favour  of  the  respondent.  If  it  is  desired  to 
avoid  all  possibility  oi  discussion  as  to  the  mean- 
ing of  a  sentence,  conjunctions  ought  not  to  be 
used  at  all ;  instead  of  the  conjunction,  all  that 

Eart  of  the  preceding  sentence  which  is  intended 
y  the  conjunction  to  be  made  applicable  to  the 
succeeding  words  should  be  repeated.  But  when 
conjunctions  are  used,  there  is  a  distinction 
between  the  conjunction  "  or  "  and  the  conjunc- 
tion "  and ; "  the  former  dividing,  the  latter  join- 
ing. In  sect.  19  it  is  the  disjunctive  conjunction 
"  or  "  which  is  used.  Then  the  section  is  to  be 
divided  into  separate  sentences,  which  the  Legis- 
lature have  joined  together  by  a  disjunctive  con- 
junction in  order  to  avoid  a  troublesome  repeti- 
tion of  the  preceding  words.  The  first  sentence 
of  the  section  will  be :  "  Where,  on  the  Ist  May 
1869  a  licence  under  any  of  the  recited  Acts  is  in 
force  with  respect  to  any  house  or  shop  for  the 
sale  by  retail  Uierein  of  beer  to  be  consumed  on 
the  premises,  it  shall  not  be  lawful  for  the  justices 
to  refuse  an  application  for  a  certificate  for 
the  sale  of  beer  to  be  consumed  on  the  pre- 
mises in  respect  of  such  house  or  shop,  ox^pt 
upon  one  or  more  of  the  grounds,"  &c»  The 
second  sentence  will  be  in  the  same  words  as 
the  first,  substituting  cider  for  beer ;  and  the 
third  sentence  will  be  in  the  same  words 
substituting  wine  for  beer.  The  section  deals 
with  the  sale  of  beer,  cider,  or  wine;  to  each 
of  those  separately  you  have  to  apply  all  the 
words  of  the  section.  When  the  section  is  thus 
resolved  into  separate  sentences,  its  true  construc- 
tion is  apparent.  If  a  man  held  a  beer  licence  on 
the  1st  May  1869,  and  after  the  passing  of  the  Act 
he  applies  for  a  renewal  of  it,  his  application 
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cannot  be  refnsed  except  for  one  of  the  four 
reasons  mentioned  in  sect.  8.  Bnt  the  fact  that 
he  held  a  beer  licence  at  that  date  does  not  assist 
in  any  way  a  subsequent  application  by  him  for  a 
certificate  for  the  sale  of  cider  or  wine.  In  my 
opinion,  sect.  7  is  not  opposed  to  this  construction. 
A  man  who  holds  a  licence  for  the  sale  of  beer 
only  in  order  to  obtain  a  wine  licence  must  give 
the  notices  mentioned  in  sect.  7  in  the  case  of  a 
new  application.  I  think  that  the  words  of 
sect.  7  are  to  be  read  distributively  like  those  of 
sect.  19.  If  I  am  wrone  in  that,  can  anyone  say 
that  the  construction  ox  sect.  7  is  so  clearly  the 
other  way  as  to  make  it  conclusive  of  the  con- 
struction of  sect.  19  P  Sect.  7,  therefore,  either 
does  not  assist  the  argument  of  the  respondent, 
or  it  tells  against  it.  In  my  yiew,  sect.  7  tells 
against  that  argument.  Then,  how  does  this  case 
stand?  The  house  in  question  was,  on  the  1st 
May  1869,  and  is  still  licensed  to  sell  beer.  The 
occupier  now  applies  to  the  magistrates  for  a 
licence  to  sell  wine.  The  magistrates  are  not 
bound  by  the  question  whether  he  does  or  does 
not  come  within  the  four  objections  specified  in 
sect.  8.  They  have  the  same  discretion  with 
regard  to  this  wine  licence  as  they  have  with 
regard  to  any  new  licence.  What  is  that  discre- 
tion P  It  is  not  bound  by  any  rules ;  it  is  abso- 
lute. Under  the  circumstances  they  have  not 
exceeded  but  have  acted  within  their  jurisdiction. 
The  judgment  of  Charles,  J.  must  therefore  be 
reversed.  The  magistrates  have  considered  the 
matter  and  come  to  a  conclusion.  Whether  we 
should  have  come  to  the  same  conclusion  is  a 
question  which  is  not  before  us. 

Fbt,  L.J.  —  The  argument  on  behalf  of  the 
justices  has  been  put  upon  two  grounds.  First, 
it  is  said  that  they  have  made  a  return  to  the 
mandamus  of  unqualified  obedience,  and  that, 
upon  such  a  return  being  made,  the  only  question 
is  as  to  its  truth,  which  is  matter  for  trial.  But 
the  appellants  have  not  rested  their  case  upon  an 
unqualified  return  of  obedience.    The  prosecutor 

E leaded  to  the  return  that  the  justices  had  not 
card  and  determined  the  application,  and  then 
went  on  to  state  that  they  have  not  refused 
his  application  upon  one  of  the  four  grounds 
mentioned  in  sect.  8  of  the  Act,  upon  which  alone 
it  was  competent  for  them  to  refuse  it.  To  that 
the  appellants  replied  that  the  plea  was  bad  in 
law  ana  bad  in  substance,  on  the  ground  that  the 
matters  therein  alleged  did  not  entitle  the  prose- 
cutor to  the  certificate,  or  disentitle  the  defen- 
dants from  refusing  such  certificate,  except  upon 
one  or  more  of  the  four  grounds  therein  men- 
tioned. Therefore  the  reply  raised  the  point  of 
law  vexy  neatly,  and  showed  that  the  justices  had 
determined  the  case  upon  a  ground  outside  their 
jurisdiction,  if  they  are  confined  to  the  four 
grounds  specified  in  sect.  8.  After  that  reply 
tney  cannot  say  that  they  have  made  a  return  of 
unqualified  obedience,  and  that  that  is  a  con- 
clusive answer  to  the  writ.  The  question,  there- 
fore, is  whether  the  justifioes  were  confined  to 
the  four  grounds  specified  in  sect.  8.  That 
depends  upon  the  construction  of  sect.  19.  There 
are  two  tnings  that  we  must  consider.  First, 
how  matters  stood  at  the  time  of  the  passing  of 
the  Act;  and,  secondly,  its  genaral  scope  and 
object.  At  the  time  of  the  passing  of  trie  Act 
matters  stood  briefly  thus :  There  were  two 
classes  of   licences  —  one  class  of  licences  for  i 


pubUchouses,  the  granting  of  which  was  in  the 
discretion  of  the  justices,  and  another  class  whidi 
were  cranted  bv  the  Excise  to  every  person  who 
applied,  provided  they  could  satisfy  certain  ooa- 
ditions.  The  second  class  included  beer  licences, 
cider  licences,  and  wine  licences  to  persons  who 
kept  refreshment  rooms.  Now,  that  being  the 
general  condition  of  things  at  the  time  of  the  pass- 
ing of  the  Act  of  1869,  we  find  that  the  preamble  to 
that  Act,  after  reciting  the  previous  Acts  of  B»- 
liament,  states  that  it  is  expedient  to  make  better 
provision  with  regard  to  the  g^ranting  of  licences 
lor  the  sale  of  beer,  cider,  or  wine,  and  the  Act 
^ves  effect  to  that  by  vesting  a  power  in  the 
justices  to  grant  those  licences,  which  had  been 
previously  granted  by  the  Excise,  and  by  giving 
the  justices  a  discretion  with  regard  to  them 
similar  to  that  which  they  already  had  witii 
regard  to  the  granting  of  Hcences  to  public- 
houses.  In  my  opinion,  the  object  of  sect.  19  was 
to  save  what  might  be  called  the  right  of  those 
persons  who,  at  that  time,  were  in  possession  of 
one  of  the  three  classes  of  licences  dealt  with— 
persons  who  had  a  beer  licence,  or  a  cider  licence, 
or  a  wine  licence.  Those  were  the  three  classes 
of  persons  whose  interests  the  Legislature  desired 
to  protect ;  and  in  order  to  do  so,  and  to  give  a 
kind  of  annuity  for  life  to  any  person  mlhng 
within  one  of  those  three  classes,  it  was  enacted 
that  the  magistrates  should  continue  the  holder 
of  any  of  those  three  licences  in  the  possession  of 
Such  licence  for  life,  subject  to  his  complying 
with  certain  specified  conditions.  But  it  was  not 
intended  to  give  to  the  holder  of  one  of  the  three 
licences  any  right  to  have  either  of  the  other  two^ 
except  upon  the  same  terms  as  were  open  to  the 
whole  of  Her  Majesty's  subjects.  No  peculiar 
right  or  privilege  was  conferrod  upon  the  holder 
of  a  licence  except  with  regard  to  the  particolar 
class  of  licence  which  he  held.  That  seems  to  me 
to  be  the  general  intention  of  the  section.  Ab  to 
the  particular  words  used,  I  entirdy  agree  inih 
what  has  been  said  by  the  Master  of  the  Bdk. 
I  think  that  the  right  construction  of  them  is 
that  where  a  licence  is  in  force  for  the  sale  of 
beer,  it  shall  not  be  lawful  for  the  justices  to 
refuse  an  application  for  a  certificate  for  the  sale 
of  beer ;  where  a  licence  is  in  force  for  the  sdeof 
cider,  it  shall  not  be  lawful  for  the  justice  to 
refuse  an  application  for  a  certificate  for  the  sale 
of  cider ;  where  a  lioence  is  in  foroe  for  the  sale 
of  wine,  it  shall  not  be  lawful  for  the  justices  to 
refuse  an  application  for  a  oertifioate  for  the  sale 
of  wine.  When  you  get  three  hypotheses  mixed 
together  in  a  section  of  an  Act  of  Parhament, 
nothing  is  more  common  than  reddendo  Btngula 
tinguUs,  to  read  each  hypothesis  as  applying  only 
to  that  part  of  what  f oUows  which  r^ers  to  tbe 
particular  hypothesis.  I  entirely  agree  that  we 
are  to  presume  the  Legislature  to  use  the  Engiisb 
limguage  in  its  ordinary  sense ;  bnt  to  put  on 
sect.  19  the  construotion  that  was  put  upon  it  in 
the  court  below  would  be,  in  my  opinion,  to  read 
the  words  in  other  than  their  ordinary  sense.  I 
think  that  the  true  view  of  the  construction  of 
the  section  is  that  which  I  have  expressed  It 
was  strongly  pressed  upon  us  that  sect.  10  of 
the  Act  <n  1861  was  intended  to  give  some 
special  rights  to  beersellers.  I  do  not  look  at 
the  section  in  that  wa^.  I  think  that  the  gbIj 
meaning  of  that  section  is  to  deolare  that  the 
mere  f^t  of  keeping  a  beerhoose  does  not  pre- 
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Tent  a  man  from  keeping  a  refreshment-honsa 
A  licence  for  the  sale  of  oeer  does  not  preclude 
him  from  obtaining  a  licence  for  the  sale  of 
wine,  if  the  jnstices  in  their  discretion  choose  to 
grant  it  him. 

LoFXS,  ItJ, — In  this  case  the  first  question  is, 
whether  a  return  of  unconditional  compliance, 
with  a  writ  of  mcMdamua  to  justices,  can  oe  ques- 
tioned by  pleading  to  it.  I  am  of  opinion  that  it 
can  in  certain  cases.  If  the  pleading  to  the 
return  set  up  that  the  justices  nad  determined 
the  matter  wrongly,  it  would  be  bad ;  but  if  it 
shows  that  they  hare  not  determined  the  matter 
at  aU  upon  the  only  grounds  on  which  they  had 
jurisdiction  to  determine  it,  it  is  good.  If  in  this 
case  the  pleading  to  the  return  shows  that  the 
justices  have  declined  to  consider  whether  the 
applicant  has  brought  himself  within  the  four 
conditions  mentioned  in  sect.  8,  it  is  good.  Look- 
ing at  the  whole  pleadings,  I  think  that  what 
happened  here  is,  that  the  justices  did  hear  and 
determine  the  application,  bnt  did  not  hear  and 
determine  it  with  reference  to  the  four  grounds 
of  refusal  specified  in  sect.  8.  I  think  tnat  the 
Question  whether  they  had  jurisdiction  to  refuse 
toe  application  upon  any  other  than  the  four 
grounds  mentioned  in  sect.  8  is  properly  raised 
by  the  pleading  in  reply  to  the  return  of  unquali- 
fied obedience.  The  question  whether  they  had 
such  jurisdiction  depends  upon  the  construction 
of  sect.  19  of  the  Wme  and  JBeerhouse  Act  1869* 
Speaking  for  myself,  with  regard  to  the  gram- 
matical meaning  of  the  words  there  used,  I  should 
have  thought  that  it  was  clear,  if  Charles,  J.  had 
not  decided  as  he  has  done.  What  the  Legisla- 
ture intended  to  do  by  the  section  was  to  provide 
for  vested  interests.  Existing  licences,  whether 
far  beer,  for  wine,  or  for  cider,  were  to  be 
renewed,  except  for  one  of  the  four  grounds 
specified  in  sect.  8.  It  seems  to  me  impossible  to 
come  to  the  conclusion  that  the  true  construction 
of  that  section  is  that  a  man  who  had  any  one  of 
the  three  liquor  licences  had  a  vested  interest  in 
the  other  two.  It  appears  to  me,  therefore,  that 
the  judgment  of  Cluurles,  J.  ^ould  be  reversed. 

Appeal  allowed. 

Solicitors  for  the  justices.  Peacock  and  Goddard, 
for  Higeon  and  Son,  Manchester. 

Solicitors  for  the  prosecutor,  Eculford  and 
Fratikland,  for  Botoden  and  Walker,  Manchester. 


HIGH  COURT  OF  JUSTICE. 

QUEEN'S  BENCH  DIVISION. 

Monday,  Jan,  16, 1888. 
(Before  Mathew  and  Smith  ,  JJ.) 

WlKDEK  (app.)  r.THB  GtoVERNOB.  AND  GrUARDlANS  OP 

TttB  Kingstok-upon-Httll  Incorporation    for 
THE  Poor  (resps.).  (a) 

Poor  law — Pauper  lunatic — **  Person  entitled  to 
receive  any  payment  aa  member  of  benefit  or 
friendly  society  " — Member  of  trade  union — Be- 
payment  of  relief  to  guardians — Agreement  to 
apply  funds  of  trade  v/nion  to  provide  benefits  for 
members  not  enforceable— Trade  Unions  Act  1871 
(34  ^  35  Vict,  c.  31),  s,  4— Divided  Parishes  and 
Poor  Law  Amendm^t  Act  1876  (39  ^  40  Vict. 
c  61),  8.  23. 


(a)  Sflported  by  Josna  Smub,  £iq.,  B«il«ter«t-Law. 


A  msmher  of  a  trade  union  is  not  "  a  member  of  a 
benejU  or  friendly  society,  wnd  as  such  entUlea  to 
receive  any  payment,**  within  the  meaning  of  the 
23rd  section  of  the  Divided  Parishes  and  Poor  Law 
Amendment  Act  1876  (39  ^  40  Vict,  c,  61),  inas- 
much as  the  Trade  Unions  Act  1871  (34  ^  35  Vict, 
c,  31)  expressly  declines  to  enable  any  court  to 
entertain  proceedings  to  enforce  an  agreem^ent  to 
apply  the  funds  of  a  trade  union  to  provide  bene^ 
Jus  for  msmbers;  and  therefore  the  guardia/nu 
cannot  under  that  section  obtain  from  a  trade 
union  the  repayment  of  expenses  incurred  in  the 
relief  of  a  pauper  Iwnatic  member. 

This  was  a  case  stated  b^  the  stipendiary  magis* 
trate  for  the  borough  of  Km^ston-upon-Hull,  upon 
the  hearing  of  a  complamt  preferred  by  the 
Governor  and  Guardians  of  the  Kiugston-upon* 
Hull  Incorporation  for  the  Poor,  the  respondents, 
against  the  secretary  of  the  Hull  Number  One 
Branch  of  the  United  Society  of  Boilermakers  and 
Iron  Shipbuilders,  the  appellant,  for  that  the  ap- 
pellant was  liable  under  the  proYisions  of  39  &  40 
Vict.  c.  61,  s.  23,  and  42  Yict.  c.  12,  s.  1,  for  the 
payment  of  the  sum  of  11.  lis.  Id.,  a  balance  due 
to  the  respondents  for  the  maintenance  in  the  Hull 
Borough  Asylum  of  one  Thomas  Brewer,  deceased, 
and  late  a  member  of  the  aforesaid  society,  and 
that  the  appellant  had  declined  (after  due  de- 
mand) to  pay  the  sum,  which  complaint  was  duly 
heard  before  the  stipendiary  magistrate,  the  ap- 
pellant appearing  and  resisting  the  order. 

The  facts  proved  or  admittea  before  the  stipen- 
diary ma^trate  were  as  follows :— - 

The  United  Society  of  Boilermakers  and  Iron 
Shipbuilders  was  not  registered  under  the 
Friendly  Societies  Acts,  but  was  duly  registered 
as  a  trade  union  under  the  Trade  Union  AotB 
1871  and  1876^  and  the  appellant  was  secretary  to 
the  Hull  Number  One  Branch  of  the  said  society. 

Prior  to  and  on  the  11th  Jan.  1887,  and  therefrom 
to  the  time  of  his  decease,  which  occurred  on  the 
17th  April  1887,  Thomas  Brewer  was  a  member  of 
the  Hull  Number  One  Branch  of  the  said  society. 

A  cop^  of  the  rules  of  the  sooiety  was  put  in 
and  admitted  to  be  correct. 

Bub  1,  sect.  3,  was  as  follows : 

The  objeots  of  this  society  ace  the  eBtablishment  of  a 
fund  for  the  relief  of  its  members  in  siokneas  with  medi- 
cal and  snrgiool  aid,  assistance  to  members  out  of  em- 
ployment, protection  of  trade  or  diBi)nte8  connected 
therewith,  aooidente,  (dd  age,  for  the  interment  of  its 
deceased  members  and  their  wives,  and  for  regpilation 
between  workmen  and  masters. 

Rule  10  related  to  the  duties  of  a  branch  secre- 
tary, and  sect.  1  provided  (imter  alia)  that  he  should 
look  after  the  xiayment  of  all  members  on  donation, 
sick,  funeral,  and  superannuations,  and  enter  on 
his  order  to  the  treasurer  all  items  for  which  the 
sum  is  drawn. 

Rule  21  related  to  sick  benefit,  and  sect.  1  was  aa 
follows : 

Any  member  being*  entitled  to  benefit  according  to 
role  22  aad  Alaiming  the  sick  aUowanoe  as  undermen- 
tioned, he  or  his  friend  shall  send  a  note  to  the  secretary 
in  writing  according  to  the  form  at  the  end  of  these 
roles,  also  his  place  of  residence,  tha.t  he  may  be  visited, 
within  twenty-foor  honrs  from  the  time  of  his  indisposi- 
tion, also  a  note  from  the  suzgeon  in  attendance  within 
three  days,  stating  the  nature  of  his  complaint ;  neglecting 
to, do  sone  shall  have  no  claim  only  for  one  day  previous 
to'iiie  notice. 

The  secretary  shall  then  order  the  stewards  to  visit 
the  sick  meml)er,but  if  such  sickness  or  lameness  is 
brought  on  by  drinking  intoxicating  liquors  or  other 
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improper  oondnot  he  shall  not  be  entitled  thereto.  The 
bIok  beneflta  are  as  follows :  for  the  first  twenty-six 
weeks  the  snm  of  10s.  per  week,  for  the  seoond  twenty- 
six  weeks  the  sum  of  Se,  per  week,  and  after  that  period 
the  snm  of  49.  per  week  as  long  as  saoh  sickness  oon- 
tinnes. 

On  the  10th  Jan.  1887  the  said  Thomas  Brewer 
was  admitted  an  inmate  of  the  Hull  Borough 
Asylum,  and  forthwith  became  chargeable  to  the 
respondents  as  a  pauper  lunatic,  ana  remained  aa 
such  and  was  maintained  therein  by  the  respon- 
dents up  to  the  date  of  his  decease  on  the  17th 
April  1887.  During  the  period  above  mentioned 
the  respondents  had  expended  for  and  on  account 
of  Thomas  Brewer,  for  his  maintenance  or  other- 
wise in  the  asylum,  the  sum  of  91.  2$,  2d, 

From  other  sources  the  respondents  had  been 
paid  the  sum  of  71. 10a,  in  part  payment  of  the 
sum  of  92.  20. 2d.,  leaving  a  baLanoe  due  to  them  of 
11. 11«.  7d. 

The  respondents  had  duly  declared  the  relief  to 
have  been  given  on  loan. 

At  the  time  of  his  decease  Thomas  Brewer  had 
no  one  dependent  upon  him,  and  on  the  4th  Jan. 
1887  the  appellant  had  given  a  certificate  in 
writing  to  toe  effect  that  Thomas  Brewer  was 
entitlcKi  to  receive  from  the  society  under  its  rules 
the  sum  of  IO9.  per  week  for  the  first  twentv-six 
weeks  then  next  ensuing  after  the  date  ox  the 
certificate. 

The  necessary  notices  in  compliance  with  the 
statute  had  been  served  upon  the  appellant,  and 
he  had  after  due  demand  refused  ana  neglected  to 
pay  to  the  respondents  the  said  sum  of  iX  ll^.  7d, 

It  was  contended  before  the  stipendiary  magis- 
trate on  the  part  of  the  appellant  that  he  was  not 
legally  liable,  and  that  the  respondents  were  not 
entitled  to  recover  from  him  the  sum  of  II.  11«.  7d, 
on  two  grounds :  (1)  because  lunacy  could  not  be 
held  to  be  sickness ;  and  (2)  because  the  society 
was  a  trade  union  and  regarded  as  such  under  the 
Trade  Union  Acts,  and  tmit  it  was  not  a  benefit  or 
friendly  society  within  the  meaning  of  the  statuta 

The  stipendiary  magistrate  was  of  opinion  (1) 
that  lunacy  was  sickness  within  the  meaning  of 
the  society's  rules,  and  (2)  that  the  society  was 
such  a  society  as  was  contemplated  by  the  statute 
under  which  the  proceedings  had  been  tiJcen  and 
that  it  tell  within  the  provisions  of  the  statute, 
and  upon  these  grounds  made  the  order  asked  for. 

The  question  for  the  opinion  of  the  court  was, 
whether  upon  the  facts  stated  the  stipendiary 
magistrate  could  legally  and  properly  make  the 
order.  If  the  court  should  be  01  opmion  in  the 
affirmative,  then  the  said  order  was  to  stand 
affirmed ;  but  if  otherwise,  to  be  quashed. 

The  Divided  Parishes  and  Poor  Law  Amend- 
ment Act  1876  (39  &  40  Yict.  c.  61),  s.  23,  enacts : 

Where  any  pauper  shall  be  entitled  to  any  annnity  or 
periodical  payment,  the  trustee  or  other  person  bound 
to  make  payment  of  the  same  to  the  pauper  may  from 
time  to  time  ^y  to  the  board  of  guardians  of  any  union 
or  parish,  out  of  the  instalments  whioh  hare  become  due. 
the  cost  incurred  in  the  reli^  of  such  pauper  acoruea 
since  the  last  instalment,  and  such  payment  shall  be  a 
legal  discharge  to  such  trustee  or  other  person  for  so 
much  money  as  shall  have  been  so  paid. 

Where  the  flnuurdians  incur  any  expense  in  the  relief 
of  a  pauper  lunatic,  beinff  a  member  of  a  benefit  or 
friendly  society,  and  as  such  entitled  to  receive  any  pay- 
ment, they  maj  recover  from  him  as  a  debt,  or  from  ms 
executors,  administrators,  or  assigns,  in  case  of  his  death, 
the  sum  so  expended  by  them  as  aforesaid,  and  the 
managing  body  of  such  society,  after  notice  from  the 
clerk  to  the  guardians  served  previously  to  the  money 


being  paid  over,  shall  be  required  to  pav  the  nme  to 
such  guardians  and  shall  be  exonerated  on  payment 
thereof  from  any  further  liability. 

Where  any  trustee,  manager,  or  other  person  ahsU  ds- 
cline  tomake  any  payment  the  guardians  may  appl^  to  the 
justices  in  petiv  sessions  assembled,  and  suca  justices 
may,  if  satisfied  that  it  is  right  under  all  the  eiroom- 
stanoes  to  do  so,  make  an  order  upon  him  to  pay  the 
reonisite  amounts  then  due  to  the  gnaidians  at  onoe, 
ana  to  pay  from  time  to  time  in  future  as  the  liability 
in  respect  of  relief  arises  thereafter. 

Provided  that  this  clause  shall  not  have  effect  ubIbbi 
and  until  the  guardians  or  their  retieving  officer  shaD 
have  declared  the  relief  to  be  given  on  loan,  nor  in 
respect  of  any  relief  granted  contrary  to  the  roles  and 
orders  made  under  the  authority  of  this  statutes  in  that 
behalf. 

The  Poor  Law  Amendment  Act  1879  (42  Yict. 

c.  12),  sect.  1,  enacts  : 

The  provisions  contained  in  the  Divided  Puishes  and 
Poor  Law  Amendment  Act  1876  (39  &  40  Vict.  0. 61),  s.  S^ 
shall  not  apply  to  any  monevs  which  a  pauper  or  pauper 
lunatic  having  a  wife  or  otner  relative  dependent  upon 
him  for  maintenance  may  be  entitled  to  receive  as  a 
member  of  any  friendly  or  benefit  sooi0ty>  hut  sneh 
moneys  shall,  subject  to  any  deductions  for  keeping  vp 
his  membership  required  by  the  rules  of  such  society  or 
any  branch  thereof  from  which  such  pauper  or  pauper 
lunatic  is  entitled  to  receive  such  moneys,  be  paid  or 
applied  by  the  trustees,  committee,  or  other  dnoeisof 
such  society  or  branch  to  or  for  the  nuuntenanoe  of  sai^ 
wife  or  relative,  and  where  a  pauper  or  pauper  lunatie 
having  no  wife  or  relative  dependent  upon  him  is 
entitled  to  any  such  moneys,  no  such  claim  snail  be  made 
under  the  said  Act  by  the  guardians  of  any  umon  or 
parish,  or  against  any  branch  thereof,  for  the  eipeases 
incurred  in  his  relief,  unless  and  until  the  guardbaas  or 
their  relieving  officer  shall  have  declared  the  relief  to  be 
given  on  loan,  and  shall  have  within  thirty  days  thereof 
notified  the  same  in  writincr  to  the  secretary  or  trastees 
of  the  society  or  branch  of  which  the  pauper  or  paiip« 
lunatic  is  a  member,  and  as  such  entitled  to  receive  any 
payment. 

The  4th  section  of  the  Trade  Union  Act  1871 
(34  &  35  Yict.  c.  31)  provides  that, 

Nothiuff  in  this  Act  shall  enable  any  court  to  entsctui 
any  legal  proceeding  instituted  with  tha  olneet  of 
directly  enforcing  or  reoovering  damages  for  the  utmA 
of  any  of  the  following  agreements,  namely, 

1.  Any  agreement  between  members  of  a  trade  union 
as  such,  concerning  the  conditions  on  which  any  members 
for  the  time  being  of  such  trade  union  shall  or  shall  not 
sell  their  goods,  transact  business,  employ  or  be 
employed 

2.  Any  agreement  for  the  payment  by  any  person  of 
anv  subscription  or  penalty  to  a  trade  union ; 

9.  Any  agreement  for  the  application  of  the'  funds  of 
a  trade  union,  (a)  To  provide  benefits  to  memben;  or 
(b)  To  furnish  contriDutions  to  any  employer  or  work- 
man not  a  member  of  such  trade  union,  m  oonaideratua 
of  such  employer  or  workman  acting  in  conformity  witb 
the  rules  or  resolutions  of  such  trade  union;  or  (c)  Ti» 
discharge  an;[rfine  imposed  upon  any  person  by  mDtnm 
of  a  cot^  of  justice ;  or, 

4.  Any  agreement  made  between  one  tnde  union  sad 
another;  or 

5.  Any  bond  to  secure  the  performance  of  any  of  the 
above-mentioned  agreements. 

But  nothing  in  this  section  shall  be  deemed  to  eon- 
stitute  any  01  the  above-mentioned  agreements  unlaw- 
ful. 

B,  8.  WrigU  for  the  appellant.— The  order  of 
the  stipendiary  magistrate  is  wron^  and  mast  be 
qaashed.  The  23rd  section  of  the  Divided 
Parishes  Act  only  authorises  such  an  order  in 
the  case  of  a  pauper  lunatic  who  is  "  a  member  of 
a  benefit  or  mendly  society,  and  as  such  entitled 
to  receive  any  payment."  Here  the  pauper  lunatic 
was  a  member  of  a  trade  union,  and  a  trade  union 
is  not  a  benefit  or  friendly  society,  and,  if  it  were, 
a  member  is  not  as  such  "  entitled  *'  within  (he 
meaning  of  the  section  to  receive  any  paymeDt 
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from  it.  The  4th  section  of  the  Trade  Union  Act  * 
1871  (34  &  35  Yict.c.  31)  expressly  enacts  that 
nothing  in  the  Act  shall  enable  any  court  to  enter- 
tain any  legal  proceeding  instituted  with  the 
object  of  directly  enforcing  any  agreement  for 
the  application  of  the  funds  of  a  trade  union  to 
provide  benefits  to  members;  and»  tha4>  being  so,  it 
cannot  be  said  that  a  member  is  "  entitled  "  within 
the  true  meaning  of  the  word  to  any  payment, 
since  his  title,  even  if  it  can  be  called  at  all  by  that 
name,  cannot  be  enforced  in  any  court  of  law.  In 
Sighy  v.  Oownol  (4Q  L.  T.  Rep.  N.  S.  139 ;  14  Oh. 
Piv.  482)  a  member  of  a  tra(&  union,  the  rules  of 
which  provided  that  the  money  arising  from  the 
subscriptions  of  its  members  should  be  applicable 
in  various  ways  for  their  benefit,  refused  to  pay  a 
fine  imposed  for  breaking  one  of  the  rules,  and  was 
ezpellea,  and  it  was  held  that  his  action  against 
the  committee  and  trustees  claiming  to  be  entitled 
to  participate  in  the  benefits  was  brought  to 
enforce  an  agreement  between  a  member  of  a 
trade  union  "to  provide  benefits  to  members," 
and  that  he  was  therefore  not  entitled  to  any  relief. 
Again,  in  JOuJee  v.  LUUeboy  (43  L.  T.  Bep.  N.  S.  216) 
the  central  body  of  a  society,  some  of  the  rules  of 
which  provided  for  benefits  to  members  while 
others  were  in  restraint  of  freedom  of  trade, 
brought  an  action  a^inst  a  branch  to  restrain  it 
from  dividing  certain  funds  in  its  possession,  but 
it  was  held  that  the  action  coula  not  be  main- 
tained, as  it  was  brought  to  enforce  an  agreement 
between  members  of  a  trade  union  to  provide 
benefits  to  members.  The  pauper  in  this  case 
therefore  was,  on  the  authority  of  those  cases,  not 
leg^ally  entitled  to  receive  anv  payment  from  the 
union,  and  it  is  clear  that  the  word  **  entitled  " 
means  "legally  entitled,"  because  the  section 
everywhere  uses  words  pointing  to  legal  title 
only,  as  for  instance,  **  the  trustee  or  other  person 
hound  to  make  payment,"  "  such  payment  shall 
be  a  legal  discharge  to  such  trustee,  and  **  shall 
be  exonerated  on  payment  thereof  from  any  fur- 
ther lidbUiiy"  It  follows  that  the  section  does 
not  give  any  jurisdiction  to  the  stipendiary  magis- 
trate to  make  the  order,  and  that  the  order  being 
vUra  vires  must  be  quashed.  In  the  second  place, 
lunacy  is  not  "  sickness  "  within  the  rules  of  the 
societjy  [Mathbw,  J. — Before  going  into  that 
Question  we  will  hear  the  argument  for  the  respon- 
aents  upon  the  first  point.] 

C.  Dodd  for  the  respondents. — The  provisions 
of  the  Trade  Union  Acii  1871  (34  &  36  Vict.  c.  31) 
were  not  intended  to  have  any  such  effect  as  that 
contended  for  by  the  appellant.  In  construing 
the  Act  it  is  necessary  first  to  look  at  its  object,  and 
then  to  read  it  with  reference  to  that  object.  The 
object  of  the  Act  is  explained  by  Jessel,  M.E.,  in 
his  judgment  in  Eighy  v.  Connol  (42  L.  T.  Rep. 
N.  S.  139;  14  Ch.  Div.  482).  ''That  Act,"  he  says, 
"  no  doubt  was  passed  primarily  with  a  view  to 
preventing  the  treasurers  and  secretaries  and  offi- 
cers of  these  societies  from  robbing  them :  that 
was  the  chief  object.  It  was  discovered  that  some 
of  these  men,  abusing  the  confidence  reposed  in 
thein,  took  advantage  of  the  law  which  made  these 
societies  iUegal,  by  appropriating  their  funds  and 
property  to  their  own  use.  That,  no  doubt,  was 
one  of  the  principal  objects,  and  therefore  the  Act 
was  passed  to  get  at  these  men.  Another  object 
was  this :  there  was  a  great  difficulty  in  suing 
and  getting  their  property  from  third  persons, 
and  one  object  of  the  Act  was  to  enable  these 
Mag.  Oas.— Vol.  XIV. 


societies  to  sue  in  respect  of  their  propertv,  and 
also  to  enable  them  to  hold  property,  such  as  a 
house  or  office ;  but  it  was  not  intended  that  the 
contracts  entered  into  by  the  members  of  the 
society  should  be  made  legal  contracts  m^  m,  so 
that  courts  of  justice  should  interfere  to  enforce 
them.  If  that  had  been  intended  the  result  would 
have  been  this :  that  an  agreement  between  a 
number  of  workmen  once  entered  into,  compelling 
them  to  work  in  a  particular  manner,  or  to  abstain 
from  working  in  a  particular  manner,  would  have 
been  enforceable  according  to  law,  and  to  a 
certain  extent  would  have  reduced  some  por- 
tion of  the  workmen  to  a  condition  of  some- 
thing like  serfdom  and  slavery."  Looking  at 
the  4th  section  with  reference  to  this  object, 
we  find  that  it  provides  that  nothing  in  the  Act 
is  ''  to  enable  any  court  to  entertain  any  legal 
proceeding  instituted  with  the  object  of  directly 
enforcing  or  recovering  damans  for  the  breacn 
of"  certain  agreements.  It  is  submitted  that 
the  word  "  directly  "  is  used  purposely  and  with 
meaning,  and  that  the  order  of  the  magistrate  in 
this  case  is  an  indirect  mode  of  enforcing  the 
agreement  which  by  the  proviso  at  the  end  of  the 
same  section  is  to  be  deemed  a  lawful  agreement. 
In  Wolfe  V.  MaOunios  (47.  L.  T.  Rep.  N.  S.  168  ;  21 
Gh.  Div.  194)  members  of  a  trade  union  within 
the  Act  sought  for  an  injunction  to  restrain 
other  members  from  applying  the  fands  in  a 
manner  contrary  to  an  agreement  to  provide  bene- 
fits  to  members,  and  Fry,  J.  held  that  such  an 
injunction  would  not  be  a  direct  enforcement  of 
the  alleged  agreement,  and  that  the  court  might 
entertain  the  proceeding.  In  the  same  way  the 
member  in  this  case  had  a  real  lawful  agreement 
with  the  trade  union,  and  was  legally  entitled  to 
certain  benefits,  and  although  he  could  not  him- 
self directlv  enforce  the  payment  of  them  by 
reason  of  the  statute,  yet  that  payment  can  be 
indirectly  enforced  by  persons  in  the  position  of 
the  respondents.  Again,  it  is  to  be  observed  that 
the  words  "  benefit  or  friendly  society  "  in  the  23rd 
section  of  the  Divided  Parishes  Act  are  perfectly 
general  and  include  any  society  the  object  of 
which  is  to  provide  benefits  for  its  members,  and 
consequently  this  trade  union.  This  has  been 
decided  in  the  case  of  The  Merthyr  Tydvi, 
Qua/rdia/ns  v.  The  Cambrian  Lodge  (45  W.  R.  Z20)l 
where  a  pauper  lunatic  was  a  member  of  a  friendly 
society  which  was  unregistered,  and  the  guardians 
sought  to  recover  a  payment  due  to  him  from  the 
society.  The  magistrate  thought  the  Act  applied 
only  to  a  registered  society,  and  refused  to  make 
the  order ;  but  it  was  held  that  it  was  immaterial 
whether  the  society  was  registered  or  unregistered. 
That  case,  it  is  submitted,  disposes  of  the  argu- 
ment of  the  appellant,  because  it  was  a  necessaiv 
part  of  the  decision  that  the  member,  although 
he  could  not  have  brought  an  action  to  recover 
the  payment  due  to  him,  was  yet  held  to  be 
entitled  to  receive  it  within  the  meaning  of  this 
section.    He  also  cited 

Hornby  v.  Close,  17  L.  T.  Bep.  K.  S.  563 ;  L.  Bep.  2 
Q.  B.  158. 

JB.  8.  Wright  was  not  called  upon  to  reply. 

Majhew,  J. —  I  am  of  oninion  that  this  appeal 
must  be  allowed,  and  tnat  the  order  of  the 
stipendiary  magistrate  must  be  quashed.  The 
question  turns  upon  the  construction  of  the  23rd 
section  of  the  Divided  Parishes  and  Poor  Law 
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Amendment  Act  1876  (39  &  40  Vict.  c.  61),  which 
provides  that,  where  any  pauper  shall  be  entitled 
to  any  annuity  or  periooical  payment,  the  tmstee 
or  other  person  bound  to  make  payment  of  the 
same  to  the  pauper  may  from  time  to  time  pay  to 
the  board  of  guardians  of  any  union  or  parish,  out 
of  the  instalments  which  have  become  due,  the 
cost  incurred  in  the  relief  of  such  pauper  accrued 
since  the  last  instalment,  and  such  payment  shall 
be  a  legal  discharge  to  such  trustee  or  other 
person  for  so  much  money  as  shall  have  been  so 
paid,  and  where  the  guardians  incur  any  expenses 
in  the  relief  of  a  pauper  lunatic,  being  a  member 
of  a  benefit  or  iriendly  society.  And  as  such 
entitled  to  receive  any  payment,  they  may  recover 
from  him  as  a  debt,  or  from  his  executors,  ad- 
ministrators, or  assigns,  in  case  of  his  death,  the 
sum  so  expended  by  them  as  aforesaid,  and  the 
managing  Dody  of  such  society,  after  notice  from 
the  clerk  to  tne  guardians  served  previously  to 
the  money  being  paid  over,  shall  be  required  to 
pay  the  same  to  such  guardians,  and  shall  be 
exonerated  on  payment  thereof  from  any  further 
liability.  At  the  time  when  this  Act  was  passed 
there  were  several  different  classes  of  societies  in 
existence  from  which  periodical  payments  were 
payable  to  their  members.  Against  some,  claims 
for  these  payments  could  be  enforced;  against 
others,  they  could  not.  Did  the  Legislature,  in 
using  the  words  "a  member  of  a  benefit  or 
friendly  society,  and  as  such  entitled  to  receive 
any  payment,"  intend  to  include  in  that  phrase 
the  members  of  all  these  different  societies,  or 
only  of  those  against  which  claims  could  by  law 
be  enforced  ?  Let  us  examine  the  language  of  the 
section.  In  the  first  part  of  the  section  the 
person  who  is  to  make  the  payment  is  *'  the  trustee 
or  other  person  bound  to  make  payment  of  the 
same.'*  Again,  when  the  payment  has  been  made, 
"  such  payment  shall  be  a  legal  discharge  to  such 
trustee.  These  worcfs  seem  to  me  to  point  to  a 
legal  liability,  and  to  indicate  that  those  societies 
alone  are  meant  against  which  claims  can  be 
legally  enforced,  and  that  the  word  "  entitled  "  in 
the  next  part  of  the  section  means  "  entitled  as 
of  right.  The  phraseology  of  this  part  ol  the 
section  makes  the  matter  still  more  clear,  and  is 
strictly  applicable  to  cases  where  a  legal  liability 
exists,  and  not  to  cases  where  the  claims  are 
not  enforceable.  The  guardians,  for  instance, 
may  **  recover  from  him  as  a  debt "  the  sum 
so  expended  by  them,  and  the  managing  body 
of  such  society  "  shall  be  exonerated  on  payment 
thereof  from  any  further  liability."  The  rest  of 
the  section  also  is  entirely  consistent  with  this 
interpretation.  It  would,  I  think,  be  an  extremely 
strong  measure  to  say  that  in  the  case  of  those 
charitable  institutions  which  have  lists  of  mem- 
bers to  whom  periodical  payments  are  made, 
and  who,  although  the  payments  are  purely 
voluntary,  are  yet  in  a  certain  sense  entitled  to 
receive  them,  the  guardians  could  go  to  those 
charged  with  the  administration  of  the  funds,  and 
ask  that  an  order  of  this  kind  should  be  made 
against  them  on  the  ground  that  the  person  in 
respect  of  relief  to  whom  the  order  was  sought 
was  on  the  list  of  persons  entitled  to  receive  pay- 
ments from  them.  But  further  it  has  been 
argued  that,  admitting  that  the  member  of  the 
trade  union  might  himself  be  unable  to  enforce 
the  claim  directly,  that  fact  does  not  decide  the 
case,    because    here  it  is   sought  to  enforce  it 


indirectly  only  and  not  directly,  and  therefore  tb 
4th  section  of  the  Trade  Union  Act  1871  does  wk 
apply,  and  the  court  has  jurisdiction  to  entertab 
the  proceeding.  I  do  not  think  that  the  Legislft^ 
ture  had  this  mtention  in  using  the  word  "  di- 
rectly." It  appears  to  me  that  the  guardians  are 
really  seeking  to  enforce  the  agreement  is  the 
name  of  the  pauper,  and  that  if  we  allowed  tins 
to  be  done  the  Act  would  be  entirely  defeated, 
since  it  would  be  possible,  in  every  case  of  a& 
agreement  with  a  trade  union  not  enforceable  \fj 
law,  to  make  an  assignment  of  the  claim,  and  then 
it  could  be  enforced.  For  these  reasons  I  tlink 
that  the  decision  of  the  stipendiary  magistrate 
was  wrong,  and  that  it  must  be  reversed. 

Smith,  J. — I  am  of  the  same  opinion.  The  main 
point  which  we  have  to  decide  is  as  to  the  proper 
construction  of  the  2drd  section  of  the  Poor  Law 
Amendment  and  Divided  Parishes  Act  187^ 
(89  &  40  Yict.  c.  61).  What  is  the  meaning  of  the 
words  *•  entitled  to  receive  any  payment  P"  Do 
they  mean  *'  entitled  to  receive  a  payment  pro- 
vided as  a  voluntary  or  charitable  girt,  or  do  they 
mean  "  entitled  as  of  right  P"  I  cannot  help  think- 
ing that  they  mean  *'  entitled  as  of  right.  If  we 
go  through  the  section  we  find  words  used  which 
are  commonly  used  to  express  leflFal  relationshipe, 
and  are  not  otherwise  applicable.  What  other 
interpretation  can  be  put  upon  such  phrases  as 
•Megfd  discharge "  and  "further  liability?"  The 
question  is,  whether  the  g^rdians  have  the  power 
to  obtain  under  the  statute  a  kind  of  garnishee 
order  against  the  society.  In  my  judgment  that 
is  not  the  meanins^  of  the  section,  unless  the 
pauper  can  sue  tne  society  and  recover  the 
amounts  from  them.  On  that  point  I  agree 
entirely  with  what  my  learned  brother  has  said. 
I  think  that  the  cases  cited  show  that  the  pauper 
could  not  have  sued  the  society  for  any  of  theee 
benefits,  and  I  am,  therefore,  of  opinion  that  the 
court  below  was  wrong,  and  that  toe  appeal  most 
be  allowed.  q^^  quashed. 

Solicitors    for  the   appellant,  CollyW'Bridom, 
Witheri ,  IU:MeU,  and  Hui,  for  Laverock,  HvJL 

Solicitors  for  the  respondents,  BeU,  Bfodrick, 
and  Qray,  for  Eeed,  Winter,  and  Heneon,  HulL 
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Bee.  14  and  15, 1887. 

(Before  Wills  and  Gbai^tham,  JJ.) 

Ajlbowshith  (app.)  v,  Dickinson  and  AKotHU 

(resps.).  (a) 

Poor  lavf — Belief— LiahilUy  of  children  by  former 
husband  to  maintain  a  pauper  mother  married 
to,  and  living  with,  a  eeeond  husband,  who  ie  ai» 
a  jpatiper— 43  Eliz,  c.  2,  •.  7 — Poor  Law  Jmsni- 
meni  Act  1834  (4^5  Will.  4,  e.  76),  m.  56, 57. 

The  respondents  were  the  sons  of  a  pauper  womam 
by  a  former  husband.  This  woman  had  been- 
married  to  her  present  and  second  husband,  and 
was  living  with  him.  Both  the  wife  and  her 
present  husband  were  in  receipt  of  outdoor  rdirf 
at  the  rate  of  Ss.  a  week  each,  and  such  relief  was 
paid  weekly  in  one  sum  of  6s.  to  the  huAand. 
The  respondents  were  single  men  living  with 
their  stepfather,  and  paying  him  for  (heir  food, 
and  were  each  earning  about  22s.  a  week. 

Held,  that,  under  43  Ehz.  c.  2,  s.  7,  the  respondents 

(a)  Reported  hj  Hevbt  Luoh,  Eeq.,  BaRieter«^Lev. 
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wre  Uahle  to  relieve  and  maintain,  a/nd  to  eon- 
tribute  to  the  maintenance  of,  their  mother,  and 
that  they  were  not  exenyptedfrom  this  liability  by 
sect,  56  of  the  Poor  Lafo  Amendment  Act  1834 
(4^6  Wm,  4,  c  76). 

Case  stated  by  justices  of  the  peace  for  the 
county  of  Chester,  under  20  &  21  Vict.  c.  48, 
and  42  &  43  Vict.  c.  49,  s.  33. 

1.  Upon  the  hearing  of  a  certain  complaint 
preferred  by  the  appellant,  on  behalf  of  the 
Guardians  of  the  Poor  of  the  Northwich  Union 
in  the  county  of  Chester,  against  the  respondents, 
under  the  statutes  43  Eliz.  c.  2,  s.  7 ;  59  Geo.  3, 
c.  12,  s.  26;  4  &  5  Will.  4,  c.  76,  s.  56,  and 
31  A  32  Yict.  c.  122.  s.  36,  or  some  of  them  (a), 
for  that  Ann  Egerton  was  poor  and  impotent,  and 
unable  to  work  or  maintain  herself,  and  was  then 
residing  in  the  !N'orthwich  Union  aforesaid,  and 
was  then  chargeable  to  the  common  fund  of  the 
said  union,  and  was  likely  so  to  continue,  and 
that  tbey  were  the  sons  of  the  said  Ann  Eserton, 
and  were  of  sufficient  ability  at  their  own  cnarges 
to  relieve  and  maintain  the  said  Ann  Egerton,  we 
dismissed  the  said  complaint. 

2.  The  following  facts  were  either  proved  before 
us  or  admitted  by  both  parties:  (1)  That  the 
respondents  were  the  sons  of  the  said  Ann 
Egerton  by  a  former  husband,  and  that  she  was 
married  to  her  present  and  second  husband, 
Samuel  Eserton,  about  thirty  years  ago,  and  was 
liyin^  with  him.  (2)  That  the  said  Ann  Eg^erton 
and  her  present  husband  were  both  in  receipt  of 
outdoor  relief  at  the  rate  of  3a.  a  week  each  from 
the  Northwich  Union  aforesaid.  (3)  That  such 
relief  was  paid  we^y  in  one  sum  of  68.  to  the 
said  Samuel  Egerton.  (4)  That  the  said  Samuel 
Egerton  was  the  step&kther  of  the  said  James 
Dickenson  and  Thomas  Dickenson,  but  no  blood 
relation.  (5)  That  the  respondents  were  both 
single  men,  each  earning  about  22*.  a  week,  and 

(a)  By  43  Elis.  o.  2,  b.  7:  The  father  and  mad- 
taihoT,  and  the  mother  and  grandmother,  and  the 
efaildren  of  every  poor  old,  blind,  lame,  and  impotent 
person,  or  other  poor  person,  not  able  to  work,  bein^  of 
m  sufficient  ability,  shall,  at  their  own  charges,  reheve 
and  maintiviTi  every  such  poor  person  in  that  manner, 
and  aoooiding  to  that  rate,  as  by  the  justices  of  the 
peace  of  that  county,  Ac, 

3y  4  A  5  Will.  4,  c.  76,  s.  56 :  From  and  after  the 
paBfldnflr  of  this  Act,  all  relief  given  to  or  on  account  of 
xbe  wife,  or  to  or  on  acconnt  of  any  child  or  children 
under  the  age  of  Bizteen.  not  being  blind  or  deaf  and 
dumb,  shall  be  considerea  as  given  to  the  hnsband  of 
micih  wife,  or  to  the  father  of  sach  child  or  children,  as  the 
^euae  may  be,  and  any  relief  given  to  or  on  acconnt  of  any 
cbild  or  chiloren,  nnder  the  age  of  sixteen,  of  any  widow. 
aliall  be  considered  as  given  to  such  widow ;  provided 
always  that  nothing  herein  oontamed  shall  dischiarge  the 
fatiier  and  grandfather,  mother  and  grandmother,  of  any 
poor  child  from  their  liability  to  relieve  and  maintaan 
Bodh  iKX)r  child  in  pursuance  of  the  provisions  of  a 
oertain  Act  of  Parliament,  passed  in  the  43rd  year  c^ 
the  reign  of  Elizabeth,  intituled,  '*  An  Act  for  the  relief 
cf  the  poor." 

By  sect.  57  of  the  same  Act :  Every  man  who  shall 
mazry  a  woman  having  a  child  or  children  at  the  time 
of  such  marriagCj  whether  such  child  or  children  be 
legitimaie  or  illegitimate,  shall  be  liable  to  maiiitain 
fluch  child  or  children,  as  a  part  of  his  family,  and  shall 
be  obazveable  with  all  relief,  or  the  cost  price  thereof, 
inranted  to  or  on  account  of  such  child  or  children  until 
Biioh  child  or  children  shall  respectively  attain  the  age 
of  Bizteen,  or  until  the  death  of  the  mother  of  such 
«ihlld  or  children ;  and  such  child  or  children  shall,  for 
the  purposes  of  this  Act,  be  deemed  a  part  of  such 
bnsbana's  family  accordingly. 


residing  with  their  stepfather  and  paying  him  for 
their  food. 

3.  On  the  part  of  the  appellant,  it  was  con- 
tended :  That  the  respondents  were  of  sufficient 
means  and  ability,  and  that  an  order  should  be 
made  on  them,  under  the  statutes  above  referred 
to,  or  some  of  them,  to  contribute  towards  the 
relief  given  by  the  said  union  to  their  mother. 
That  the  relief  given  by  the  said  union,  to  the 
said  Ann  Egerton,  was  distinct  from  the  relief 
given  to  the  said  Samuel  Egerton.  That  the 
proviso  at  the  ^d  of  sect.  56  of  4  &  5  Will.  4, 
c.  76,  as  follows — "  Provided  always  that  nothing 
herein  contained  shall  discharge  the  father  and 
grandfather,  mother  and  grandmother  of  any 
poor  child  from  their  liability  to  relieve  and  main- 
tain such*  poor  child  in  pursuance  of  the  pro- 
visions of  a  certain  Act  of  Parliament,  passed  in 
the  43rd  ;i^ear  of  the  reign  of  Her  late  Majesty 
Queen  Elizabeth,  intituled  '  An  Act  for  the  relief 
of  the  poor,"  combined  with  the  last  words  of 
sect.  57  of  the  same  Act,  viz.  "  and  such  child 
or  children  shall  for  the  purposes  of  this  Act  be 
deemed  a  part  of  such  husband's  family  accord- 
ingly " — did  not  operate  to  relieve  the  respondents 
from  liability  under  the  statute  43  Eli^.  c.  2, 
8.  7. 

4.  On  the  part  of  the  respondents,  it  was  con- 
tended: That  the  above  statutes  only  refer 
to  and  bind  blood  relations :  (B.  v.  Dem^son,  2  Str. 
955.)  That  the  above  statute  4  &  5  Will.  4,  c.  76, 
8.  56,  enacts  that  relief  given  to,  or  on  account 
of,  the  wife  shall  be  considered  as  given  to  the 
husband  of  such  wife,  and  that,  therefore,  in  this 
case  if  we  ordered  the  respondents  to  contribute 
towards  the  relief  given  to  the  said  Ann  Egerton, 
such  contribution  must  be  considered  as  given  to 
her  husband,  the  said  Samuel  Egerton,  who  was 
not  one  of  the  persons  towards  whose  relief  the 
respondents  were  under  any  liability  to  con- 
tribute. That  the  respondents  were  not  of 
sufficient  ability  or  in  the  class  intended  to  be 
included  in  the  said  statute  48  Eliz.  c.  2,  s.  7. 

5.  We,  being  of  opinion  that  the  relief  of  60. 
was  one  relief  given  to  the  said  Samuel  Egerton, 
and  that  no  authority  had  been  shown  to  us, 
by  force  of  which  we  could  order  a  man  to 
contribute  towards  relief  given  to  his  stepfather, 
and  that  the  said  proviso  at  the  end  of  the  above 
sect.  56  of  4  &  5  Will.  4,  c.  76,  did  not  name 
"  children  "  amongst  those  who  should  "  not  be 
discharged  from  their  liability  to  "relieve  and 
maintain ; "  that  the  said  words  at  the  end  of  the 
said  sect.  57  were  special  and  not  general,  and 
only  referred  to  the  particular  circumstances  set 
out  in  the  preceding  part  of  that  section,  gave 
our  determination  against  the  appellant,  in  the 
manner  before  stated;  at  the  same  time  we  were' 
of  opinion  that  the  respondents  were  within  th»- 
purview  of  the  Act  43  Eliz.  c.  2,  s.  7. 

6.  The  questions  of  law,  therefore,  upon  which 
this  case  is  stated  for  the  opinion  of  the  court 
are :  (a)  Whether  or  not  the  said  out-door  relief 

f'ven  by  the  said  union  is  one  relief,  and  is  under 
&  5  Will.  4,  c.  78,  s.  56,  to  be  considered  as 
^ven  to  the  said  Samuel  Egerton.  (b)  If  it 
IS  one  relief  and  so  given,  whether  the  respon- 
dents are,  nevertheless,  under  the  statute  43 
Eliz.  c.  2,  s.  7,  or  the  subseauent  statutes 
above  referred  to  or  any  of  them,  liable  to  con- 
tribute towards  such  relief  while  their  mother  the 
said  Ann  Egerton  remains  the  wife  of  the  said 
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Samuel  Egerton,  and  liying  with  him.  (c)  If 
80,  whether  they  are  persons  cx)ntemplated  by 
the  said  statute  43  Eliz.  c,  2,  s.  7. 

Ma/nhall  for  the  appellant. — ^The  respondents 
are  the  sons  of  the  pauper  by  a  former  nusband, 
and  by  43  Eliz.  c.  2,  s.  7,  the  children  of  every 
**  poor  person  not  able  to  work,'*  being  of  sufficient 
abUity,  are  liable  to  maintain  their  parent,  unless 
they  are  relieved  from  that  liability  by  s.  56  of 
the  Poor  Law  Amendment  Act  1834  (4  &  5  Will.  4, 
c.  76).  It  is  clear  that  there  is  no  such  exemption 
in  the  section.  Sect.  56,  which  provides  that 
relief  given  to  the  wife  shall  be  considered  as 
given  to  the  husband  of  such  wife,  has  reference 
only  to  questions  of  settlements  and  removals, 
and  the  proviso  at  the  end  of  the  section  follows 
the  former  part,  and  deals  only  with  the  same 
subject,  and  does  not  deal  with  the  liability  of 
children  to  maintain  their  parents.  Sect.  56  is  a 
legislative  exposition  of  what  relief  to  children 
shall  be  relief  to  the  parents,  so  as  to  make  the 
latter  removable : 

Beg,  V.  Bt.  Mary,  Islington,  6  L.  T.  Bep.  N.  S.  606 ; 
31  L.  J.  2S8,  M.  C. ;  3  B.  A;  S.  46. 

In  Beg.  v.  Shavingfon-cum-Qresty  (20  L.  J.  194, 
M.  C;  17  Q.  B.  48)  Lord  Campbell,  O.J., 
referring  to  sect.  56  of  4  &6  Will.  4,  c.  76,  said : 
"The  object  of  the  Legislature  in  introducing 
that  provision  was  not  to  exclude  it  from  being 
relief  to  the  children  as  well  as  the  parents,  but 
to  render  parents  removable  with  their  families 
when  they  nad  become  chargeable." 

Joseph  Smith  for  the  respondents. — By  43  Eliz. 
c.  2,  s.  7,  the  father  and  grandfather,  mother  and 
grandmother  and  children  are  liable  to  maintain 
such  poor  person.  There  are  thus  five  classes  of 
relations  specified.  By  4  &  5  Will.  4,  o.  76,  s.  56, 
relief  given  to  a  wife  or  a  child  under  the  age  of 
sixteen  is  to  be  considered  as  relief  given  to  the 
husband  of  such  wife  or  the  father  of  such  child. 
This  section  may  have  relation  to  removability, 
but  it  also  had  the  efEect  of  relieving  certain 
persons  from  liabili^  as  to  the  maintenance  of 
poor  persons.  The  Legislature  expressly  added 
a  proviso  to  the  section,  specifying  those  whose 
liability  should  continue,  out  children  are  not 
amongst  them ;  hence,  we  may  assume  that  it  was 
the  intention  of  the  section  to  relieve  children  of 
their  liability.  Though  the  section  may  relate  to 
removals,  tie  proviso  at  the  end  undoubtedly 
relates  to  rehef  and  maintenance,  and  sucn 
proviso  cannot  be  restricted  to  the  former  part 
of  the  section,  as  we  have  the  proviso  dealing 
with  persons  not  mentioned  in  the  former  part, 
namely,  grandfathers  and  grandmothers.  The 
two  cases  cited  for  the  appellant  are  not 
authorities  on  the  present  point,  as  they  did  not 
decide  the  question  of  the  meaning  of  this 
proviso.  Here  the  relief  is  one  relief  and  the 
relief  given  to  the  wife  is  relief  given  to  the 
husband,  and  the  respondents  are  in  no  way  liable 
to  contribute  towaros  the  relief  of  their  step- 
father, which  they  would  in  fact  do  if  they  were 
bound  to  contribute  towards  his  wife's  main- 
tenance. 

Wills,  J.— I  am  of  opinion  that  this  appeal 
mist  be  allowed.  According  to  the  facts,  this 
woman  being  unable  to  maintain  herself,  had 
children  who  were  called  upon  t-o  perform  their 
obligation  under  the  statute  of  Elizabeth,  and 
maintain  their  mother.    They  say  that  she  has 


married  a  second  husband,  and  that  this  hnsbaod 
is  now  in  receipt  of  relief.  The  obligation  under 
43  EUz.  c.  2,  to  maintain  is  positive  and  Dnhed- 
tating,  and  though  in  form  tne  Act  is  penal,  aod 
the  children  are  to  pay  to  the  parish  officials  the 
sums  for  which  they  have  been  assessed  for  the 
maintenance  of  their  parents,  still  that  is  not  the 
substance  of  the  Act.  The  object  of  the  Act  is, 
not  to  reimburse  the  parish  for  the  sums  which 
they  have  paid  for  the  relief  of  the  parents,  but 
the  object  is  to  prevent  destitute  persons 
becoming  chargeable  to  the  rates^  at  all,  by 
imposing  on  the  children  the  obligation  of  main- 
taining those  destitute  parents.  The  mode  of 
carrying  this  into  effect  is  to  be  determined  by 
the  justices,  but  that  is  only  the  machinery ;  the 
underlying  duty  is  to  maintain  the  parents.  It 
is  said  that  tms  system  of  legislation  has  been 
altered  by  an  Act  whose  object  was  to  prevent 
families  being  broken  up  and  children  and 
parents  removed  to  different  places,  becanse 
there  is  a  proviso  which  perhaps  does  not  covet 
the  whole  ground  over  which  it  should  go  to 
make  the  section  complete.  I  agree  that  that  is 
a  defect.  But  the  question  is,  whether  this 
proviso  is  really  wanted  at  all ;  if  the  clause  has 
the  meaning  attributed  to  it,  then,  in  my  opinion, 
the  proviso  is  not  wanted,  and  it  is  an  instance  of 
what  often  happens  in  Acts  of  Parliament,  that 
provisoes  are  inserted,  ex  majore  cawteld,  to  meet 
cases  that  may  never  arise.  It  is  a  strange  way 
of  construing  an  Act,  to  look  at  the  proviso  first 
and  then  at  the  section,  and  then  interpret  the 
section  by  the  proviso.  The  proper  mode  is  to 
look  at  the  section  first,  and  then  construe  the 
proviso  by  it.  Now  sect.  66  of  4  &  5  WiD.  4, 
c.  76,  only  means  that,  if  any  relief  at  all  is  given 
to  the  wife,  it  shall  be  deemed  to  have  been  given 
to  the  husband ;  but  the  object  of  the  L^^iiskture 
was  to  prevent  parochial  reUef  being  given  to 
persons,  by  enforcing  the  natural  obligation  on 
children  to  support  their  pcurents,  and  though  the 
parish  may  give  the  money  or  the  food,  ^et  this 
does  not  turn  what  is  not  parochial  rehef  into 
parochial  relief.  Suppose  panx^hial  relief  nroperlj 
so  called  given  to  the  wife  **  be  oonsidered  as 
given  to  the  husband,"  whatever  operation  this 
may  have  in  questions  of  settlement,  it  cannot 
operate  to  relieve  the  children  of  their  obligation 
to  maintain  their  mother.  I  need  not  now  con- 
sider the  effect  of  the  proviso  on  the  preceding 
words  of  the  section,  but  I  have  no  doubt  it  is  an 
instance  of  a  proviso  inserted  from  precaation, 
and  it  ought  to  have  gone  further  and  included 
children.  It  seems  to  me  that  it  does  not  affect 
the  previous  part  of  the  section*  but  even  if  it  did, 
the  enactment  in  sect.  56  does  not  alter  the 
liability  under  the  Act  of  Elizabeth. 

Gbjlstram,  J.— I  am  of  the  same  opinion. 

Appeal  aUaioed.     Case  remitt&A  to  jmtket^ 
Mespondenta  to  pay  coste. 

Solidtor  for  appellant,  Fkicketp  NorthwidL 
Solicitors  for  respondents,  /.  BuHon,  for  TkomM 
Oooper,  Congleton. 
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Thwnday,  Dec.  15, 1887. 
(Before  Pollock,  B.  and  Hawkins,  J.) 
BicHABJM  (app.)  V.  Baitks  (reap.)*  (a) 

Bevemie — Licence  —  "  Sweets  "  licence  —  "  Foreign 
Wine  "  licence--**  Best  Pale  Sherry,  British  "— 

'  Sale  cf,  by  holder  of  licence  to  retail  "sweets 
and  made  wines**  who  has  no  foreign  wine 
licence^2S  Vict,  c.  27,  ss.  3, 19,  21  —  28  ^  24 
Vict.  c.  113,  a.  21—4  ^  6  WiU.  4,  c.  77,  s.  11. 

B.,  the  respondent,  was  the  holder  of  a  licence 
to  retail  sweets  and  made  wines,  otU  he  was 
not  licensed  for  the  sale  of  foreign  wine.  The 
appellant,  an  officer  of  Inland  Mevenue,  visited 
B.s  shop,  and  ashed  for  a  bottle  of  tlie  beet 
sherry,  aind  was  supplied  with  a  bottle  which  loas 
labeJied  "  Best  Pale  Sherry,  British,"  for  which 
he  paid  2s.  The  cork  of  the  bottle  was  sealed 
ana  bore  vpon  the  seal  the  word  **  Slisrry" 
B,  was  swm/numed,  under  sect.  19  of  23  Vict, 
c.  27,  for  **  selling  foreign  wine  by  retail  witlumt 
a  proper  licence." 

The  Justices  dismissed  tlve  information. 

Held,  thai  B.  had  committed  tlie  offence,  under 
sect.  19  of  tlie  Act,  of  selling  ** foreign  wine 
by  retail  witlumt  a  woper  licence,  beca/use  the 
**  Best  Pale  Slierry     is  a  foreign  wine,  and  thai 


clw/racter  is  not  taken  away  from,  it  by  putting 
the  word  ** British**  underneath  it. 

Case  stated  by  jostioes  for  the  city  of  Man- 
ohesteTy  under  sect.  33  pf  the  Sommary  Juris* 
diction  Act  1879,  for  the  purpose  of  obtaining  the 
opinion  of  the  court  on  a  question  of  lawwnich 
arose  before  them  as  hereinafter  stated. 

1.  At  a  court  of  summary  jurisdiction  in 
and  for  the  city  of  Manchester,  on  the  6th 
July  1887,  an  information  exhibited  by  G^rge 
Bichards,  an  officer  of  Inland  Bevenue  (herein* 
after  called  the  appellant),  against  Thomas 
Banks  (hereinafter  called  the  respondent),  under 
the  Act  23  Vict.  c.  27,  s.  19,  charmig  that 
the  respondent,  on  the  12th  day  of  Febmarr; 
A^.  18o7,  at  the  parish  of  Manchester,  u 
the  city  aforesaid,  did  sell  certain  foreign 
wine  by  retail,  to  wit,  one  repated  quart  bottle 
of  sben^,  without  having  a  proper  licence 
in  force  duly  authorising  him  m  that  behalf, 
contrary  to  the  form  of  the  statutes  in  that  case 
Blade  and  provided,  whereby  and  by  force  of  the 
said  statutes  the  respondent  had,  over  and 
above  any  other  penalty  to  which  he  might  be  or 
have  become  liable,  forfeited  the  sum  of  20L, 
was  heard  and  determined  by  us,  the  said  parties 
respectively  being  then  present,  and  upon  such 
heiuiug  we  dismissed  the  said  iziformation. 

2.  The  appellant  being  dissatisfied  with  our  de* 
termination  as  being  erroneous  in  point  of  law,  duly 
applied  to  us,  in  writine,  to  state  and  sign  a  case 
setting  forth  the  facts  of  the  case,  and  the  pounds 
of  our  determination,  for  the  opinion  of  this  courts 
and  we  do  hereby  state  and  sign  this  case  ac- 
cordingly. 

3.  Upon  the  hearing  of  said  information,  the 
following  facts  were  proved  or  admitted,  that 
is  to  say :  That  the  respondent  was,  on  the  12th 
Feb.  last,  the  holder  of  a  licence  to  retail 
sweets  and  made  wines,  at  No.  34,  Cavendish- 
Btreet,  in  the  parish  and  city  of  Manchester^ 
aforesaid,  and  tnat  he  was  not  licensed  for  the 
sale  of  foreign  wine.     That  on  the  said  12th 

<•)  Bepoited  by  Hutbt  Libbh,  B^[.,  Barrlsler-ftt-Lftw. 


Feb.  the  appellant  visited  his  shop  and  asked 
for  a  bottle  of  the  best  sherry  and  was  sup« 
plied  with  a  bottle,  which  was  labelled  (a  copy 
of  which  label  is  hereunto  annexed),  "  Best  Pale 
Sherry,  British,"  for  which  he  paid  2s.  l%e  cork 
of  the  bottle  was  sealed,  and  bore  upon  the  seal 
the  word  "  Sherry."  The  bottle  was  afterwards 
labelled  and  sealed  by  the  appellant  for  the  par- 
pose  of  identification,  ana  transmitted  to  the 
Principal  of  the  Inland  Eevenue  Laboratory  at 
Somerset  House  for  examination.  The  con* 
tents  of  the  said  bottle,  sold  as  aforesaid,  were 
analysed  at  the  Inland  Revenue  Laboratory,  by 
two  chemists  of  great  experience,  who  gave 
evidence  that  the  liquid  was  in  fact  f orei^p  sherry 
containing  33*7  per  cent,  of  proof  spirit,  and 
having  an  actual  specific  gravity  of  993*24. 

5.  It  was  contended  on  the  part  of  the  appel* 
lantthat  the  liquor  sold  by  the  respondent  to 
him  was  wine  within  the  meaning  of  sect.  19  of 
the  Act  23  Vict.  c.  27,  and  that  by  selling  it,  and 
not  having  first  obtained  a  proper  licence  to  sell 
the  said  wine,  the  respondent  had  incurred  the 
penalty  imposed  by  the  section. 

6.  It  was  contended  on  the  part  of  the  respon- 
dent that  the  definition  of  foreign  wine  was  con* 
tained  in  the  following  provision  of  the  21st  sec- 
tion of  the:Aott28  &  24y ict.  o.  27,  ''All  liquor  which 
shall  be  sold  or  offered  for  sale  by  any  person  aa 
being  foreign  wine,  or  under  the  name  by  which 
any  foreign  wine  is  usually  designated  or  known, 
shall,  as  against  the  person  who  shall  so  sell  or 
offer  the  same  for  sale,  be  deemed  and  taken  to 
be  f  oreuni  wine,"  and  that  in  that  case  the  bottle 
being  labelled  clearly  and  distinctly  as  British 
sherry  in  the  manner  described,  was  sold  as 
British  wine  lio  the  appellant,  and  that  the  ap- 
pellant knew  it  was  sola  to  him  as  British  wino 
and  not  as  foreign  wine. 

7.  It  was  faHher  contended  for  the  respondent 
that,  as  the  liquid  sold  was  not  altogether  foreign 
wine,  there  was  no  restriction  by  any  Act  of 
Parliament  hitherto  passed  as  to  the  alcoholic 
strength  British  wine  can  be  made,  and  that  the 
liquor  sold  by  the  respondent  to  the  appellant 
was  within  the  definition  of  "  sweets  "  or  "  made 
wines,"  as  set  out  in  the  21st  section  of  23 
A  24  Vict.  c.  113. 

8.  We  were  of  opinion  that  the  liquor,  although 
in  fact  containing  a  large  proportion  of  spirit, 
vras  not  sold  as  being  foreign  wine,  and  therefore 
that  it  was  not  to  be  regarded  as  a  sale  of  wine 
by  the  respondent  without  having  a  proper 
licence  in  force  duly  authorising  him  in  that 
behalf,  within  the  meaning  of  sect.  19  of  the 
said  Act,  under  which  the  penalty  was  sought  to 
be  recovered,  and  consequently  gave  our  de- 
termination against  the  appellant  in  the  manner 
before  stated. 

9.  The  question  of  law  arising  upon  the  above 
statement  for  the  opinion  of  the  court  is: 
Whether,  upon  the  above  facts,  our  determiuE^ 
tion,  as  above  stated,  was  right  in  law. 

The  Attomey'Oeneral  (with  him  the  Solicitor^ 
General  and  &.  8.  Wright)  for  the  appellant.-*- 
The  question  in  this  case  is,  whether  the 
respondent  ought  to  have  had  a  bOs.  licence  or  a 
250.  licence,  for  sellii^  a  foreign  wine.  As  a 
matter  of  fact  he  solcT  foreign  wine,  and  sold  it 
und«r  certain  circumstances  which  the  justices 
have  thought  that  the  definition  of  the  statutes. 
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which  included,  nnder  the  name  of  "sweets," 
certain  "  British  wines,"  enabled  the  present 
respondent  to  sell  foreign  wines  without  the 
foreign  wine  licence.  Tmit  is  the  short  point. 
It  must  be  taken,  on  the  evidence  before  the 
justices,  that  foreign  wine  was  sold;  it  was 
sworn  to  as  being  foreign  sherry,  and  no  evidence 
was  given  to  the  contrary.  It  being  taken  to  be 
in  fact  foreign  wine,  my  points  are  twofold: 
first,  that  it  cannot  be  sold  at  all  without  a  508. 
licence;  and  secondly,  that  it  does  not  cease  to 
be  a  breach  of  the  statute  for  selling  it,  and  it 
does  not  cease  to  be  an  offence  against  the 
statute,  because  you  put  '*Best  Pale  Shenr, 
British,"  upon  the  label;  otherwise  there  would 
be  a  ready  means  of  evading  the  licensing  laws, 
hj  affixing  a  label  with  some  small  word  of  that 
kind  upon  it,  and  then  by  selling  foreign  wine 
under  those  circumstances.  The  first  statute 
dealing  with  the  case,  which  is  a  licence  for  the 
sale  in  fact  of  foreign  wine,  is  23  Vict.  c.  27, 
s.  3.  Then  comes  sect.  19 :  the  offence  in  this 
section  is  for  selling  any  wine  without  having  a 
proper  licence.  So  that,  by  these  sections,  we 
nave  got  foreign  wine,  the  right  to  sell  foreign 
wine,  and  a  penalty  for  selling  by  retail  without 
having  a  pro]>er  licence,  and  it  makes  no 
difference  what  it  is  called  or  how  it  is  labelled. 
Then  we  come  to  sect.  21,  and  here  there  is  no 
fiui^eetion  that  you  can  sell  foreign  wine  as 
British  for  a  lesser  sum — ^it  is  only  that  you  are 
to  take  out  a  licence  for  foreign  wine.  If  you 
sell  foreign  wine  without  taking  out  a  licence 
there  is  a  penalty,  and  if  you  sell  any  liquor  as 
foreign  wine,  it  shall  betaken  or  deemed  to  be 
foreign  wine,  and  the  result  is  the  same.  It 
must  be  shown  for  the  respondent  that  on  the 
evidence  before  the  justices  this  was  not  in  fact 
foreign  wine.  It  was  sworn  that  it  was  foreign 
sherry,  and  no  evidence  to  the  oontrarv  was  given, 
and  the  justices  have  stated  that  they  decided 
against  the  Crown  because  it  was  not  sold  as 
foreign  wine,  by  virtue  of  this  label  "British." 
It  does  not  matter  whether  there  was  a  label  or 
not,  or  what  it  was  called.  The  "Sweets" 
licence,  under  which  this  sale  took  place,  onlv 
allows  the  sale  of  "sweets."  Under  such 
licences  persons  are  allowed  to  sell  only  things 
which  are  not  foreign  wines — ^British  made  wines 
in  fact:  "Sale  of  Foreign  Wine  Licence,  50«. 
Sale  of  Sweets  Licence,  2^."  This  section  is  for 
the  protection  of  the  public,  that,  if  you  are  going 
to  call  "sherry"  that  which  is  not  sherry,  as 
against  you,  you  shall  not  be  allowed  to  say,  I 
was  not  selling  sherry.  The  public  shall  have,  at 
any  rate,  the  protection  of  a  higher  licence. 

WkaHon  for  the  respondent. — ^We  do  not  admit 
the  fact  that  foreign  wine  was,  in  fact,  sold, 
because,  although  evidence  was  given  that  this 
liquid  was  in  fact  forei^  wine  containiag  a 
certain  percentage  of  spnt  of  a  certain  specific 
gravity,  it  was  submitted  by  me,  and  I  was 
fitop|)ea  by  the  justices,  that  no  analyst  was  in  a 
position  to  say  what  was  foreign  sherry  and  what 
was  not.  The  mere  fact  that  it  was  foreign,  if 
manufactured  abroad,  could  not  be  ascertained 
by  analysis.  It  is  not  sufficient  for  the  Excise 
authorities  to  say  that  this  is  foreign  wine,  and 
give  the  specific  gravity  of  the  proportion  of 
spirit,  but  they  must  also  show  that  it  is  not  a 
liquid  which  we  are  entitled  to  sell  by  virtue  of 
our  licence.     [Hawkihs,   J.—- What  is  British 


sherry  P]  The  definition  is  contained  in  4  &  5 
Will.  4,  c.  77,  s.  11  (being  the  onlv  section  of  thai 
Act  which  is  unrepealed),  "  and  tor  declaring  who 
shall  be  deemed  a  retailer  of  sweets  .  .  .  every 
person  who  shall  sell  or  send  out  any  liquor  made 
oy  infusion,  fermentation,  or  otherwise,  tromfrnit 
or  sugar  or  from  fruit  or  sugar  mixed  with  other 
materials,  commonly  called  sweets  or  made  wines, 
or  any  m^Ebd  or  metheglin,  in  any  less  quantity  than 
in  a  whole  cask  containing  fifteen  gallons,  shEdl  be 
deemed  and  taken  to  be  a  retailer  of  sweets,  and 
shall  take  out  a  licence  accordingly."  That  is 
the  only  definition  of  sweets  as  it  applies  to  the 
"  retail "  dealer  in  sweets.  The  definition  read  bj 
the  learned  Attorney-General,  contained  in  23  a 
24  Yict.  c.  113,  s.  21,  has  reference  only  to  whole- 
sale dealers  in  all  sweets,  but  the  definition  I 
have  read  applies  to  a  retailer  of  sweets.  It  was 
the  duty  of  the  Excise  authorities  not  to  give 
evidence  simply  that  this  was  foreign  sherry,  out 
to  ^ve  evidence  that  the  liauid  we  sold  was  that 
which  did  not  come  within  this  section.  [Hawkbts, 
J.— Do  you  call  "  British  "  sherry  a  sweet  ?]  Cex^ 
tainly,  "  British  wines  "  and  "  sweets  "  are  synony- 
mous. With  regard  to  sect.  19.  under 'which 
we  were  summoned,  it  has  no  connection  with 
sect.  3  of  the  same  Act.  Sect.  19  is  a  general 
section  to  enable  the  Excise  authorities  to  prevent 
the  Brevenue  being  injured  in  cases  where  a  person 
has  rendered  himself  liable  to  be  punished  for  an 
infringement  of  morals  under  the  Licensing  Acto; 
it  refers  to  every  case  under  any  Act  where  a 
person  sells  wine  without  a  Ucenoe.  It  entitles 
the  Excise  officer  to  come  forward  to  prosecute  for 
the  protection  of  the  Bevenue,  and  the  burden  of 
proof  is  upon  the  Excise  authorities,  and  they 
must  prove  strictly  that  the  defendant  comes 
within  the  section,  and  that  he  has  infringed  the 
section  by  selling  wine  without  a  proper  ucenoe; 
and  they  are  bound  to  show  not  simply  that  the 
person  lias  sold  foreign  wine,  but  the  burden  of 
proof  is  upon  them  to  show  that  the  licence  whidi 
the  person  held  does  not  include  the  liquid  which 
he  sold :  they  are  bound  to  show  that  tnis  licence 
which  enables  us  to  sell  liquid  coming  within  the 
definition  in  sect.  11  of  4  &  5  Will.  4>  c.  77,  did 
not  come  within  that  definition. 

Pollock,  B.^I  do  not  think  this  case  admits 
of  any  reasonable  doubt.  The  facts  are,  that  the 
respondent  upon  a  certain  day,  being  the  holder 
of  a  licence  to  sell  sweets  and  made  wines,  and 
not  being  licensed  for  the  sale  of  foreign  wine, 
sold  to  a  person  who  visited  his  sho  t  and  asked 
for  a  bottle  of  the  best  sherry,  a  bottle  which  was 
labelled  "Best  Pale  Sherry"— t^at  is  what  we 
had  before  us.  I  am  rather  inclined  to  agree 
with  Mr.  Wharton,  that,  though  there  was 
evidence  given  by  analysts,  there  was  no  findii^ 
upon  it,  and  there  would  be  great  difficulty  in 
resting  our  judgment  upon  a  statement  made  by 
an  analyst,  and  upon  those  bare  ^ts.  The 
question  is,  did  or  did  not  the  person  who  so  sold 
that  particular  bottle,  which  was  asked  for  as  the 
best  sherry,  and  which  was  labelled  "  Best  Plate 
Sherry,"  with  the  addition  of  the  word  "  British,'" 
come  within  sect.  19,  upon  which  the  c^rge  was 
founded,  charging  him  with  selling  "certain 
foreign  wine  by  retail,  to  wit,  one  reputed  quart 
bottle  of  sherry,  without  having  a  proper  licence  ?' 
I  think  he  did.  In  the  first  place,  we  must  import 
into  this  case  the  common  knowledge  of  mankind 
as  to  what  "Best  Pale  Sherry"is.    Itis  aforeign 
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wine,  and  thongh  there  may  be  a  foreign  wine 
which  maj  have  appended  to  the  label  the  word 
'^British,"  and  is  a  British  article,  mixed  or  what 
not,  still  sherry  is  a  foreign  wine.  Now  come  to 
the  statutes.  I  need  hardly  refer  to  the  first 
section  which  the  Attomey-Greneral  referred  to, 
that  is  sect.  3,  except  for  the  purpose  of  showing 
that  the  Legislature  intended  that  a  person  who 
desired  to  sell  foreign  wine  by  retail  should  take 
out  a  particular  licence,  and  that  sect.  7  also  shows 
that  tne  Legislature  had  in  mind  the  existence  of 
foreign  wines  sold  by  retail.  Then,  when  we  ^et 
to  sect.  19,  we  find  a  penalty  for  selling  any  wine 
by  retail  without  having  a  proper  licence.  So 
nr  the  case  id  clearly  made  out  for  the  Crown. 
Then  comes  a  section,  sect.  21,  which  I  think  is 
immaterial,  but,  so  far  as  it  goes,  it  goes  against 
the  respondent,  because  it  provides  that  "all 
liquors  which  shall  be  sold  or  offered  for  sale  by 
any  person,  whether  licensed  under  this  Act  or 
not,  as  being  foreign  wine,  or  under  the  name  by 
which  any  foreign  wine  is  usually  designated  or 
known,  shall,  as  against  the  person  who  shall  so 
seU  or  offer  the  same  for  sale,  be  deemed  and 
taken  to  be  foreign  wine."  Therefore,  if  that 
part  of  the  story  as  told  about  the  sale  of  this 
wine  is  material,  namely,  what  it  was  called  on 
the  label  on  the  bottle  which  was  asked  for,  it 
seems  to  me  to  fix  the  respondent  strongly  as 
having  offered  and  sold  foreign  wine.  Because 
the  best  pale  sherry  is  certainly  a  foreign  wine  of 
a  common  character,  and  that  character  is  not 
taken  away  from  it  by  putting  the  word  "  British" 
tindemeath  it.  Then  exemption  is  claimed  by  a 
daope  in  an  earlier  Act  of  Parliament,  that  is 
sect.  11  of  4  &  5  Will.  4,  c.  77,  which  says  that 
"every  person  who  shall  sell  or  send  out  any 
Hciaormade  b;^  infusion,  fermentation,  or  other- 
wise, from  fruit  or  sugar,  or  from  fruit  or  sugar 
mixed  with  other  materiabi,  commonly  called 
sweets  or  made  wines,  or  any  mead  or  metheglin, 
in  lany  less  quantity  than  m  a  whole  cask  con- 
taining fifteen  gallons,  shall  be  deemed  and  taken 
to  be  a  retaUer  of  sweets."  I  should  like  to  ask, 
what  ifl  the  evidence  that  this  person  sold  any 
liquor  which  was  made  by  "  infusion,  fermenta- 
tion, or  otherwise,  from  fruit  or  sugar,  or  from 
fmit  or  sugar  mixed  with  other  materials,  com- 
monly called  sweets  or  made  wines,  or  any  mead 
or  metheglin."  There  is  no  evidence  of  thiM> 
whatever.  It  seems  to  me  that  the  decision  of 
the  magistrates  was  wrong,  and  that  this  appeal 
must  succeed. 

B[AWKms,  J. — ^I  am  also  of  the  same  opinion. 
Bv  sect.  19  it  is  provided  that  "  Every  person 
who  shall  sell  any  wine  by  retail,  whether  to  be 
consumed  on  the  premises  or  not,  without  having 
a  proper  licence  in  force  duly  authorising  him  in 
that  behalf,  shall,  over  and  above  any  other  penalty 
to  which  he  may  be  liable,  forfeit  the  sum  of 
twenty  pounds."  It  is  quite  clear  that  the  defen- 
dant, or  the  respondent  upon  the  present  occasion, 
had  no  licence  to  sell  foreign  wine.  It  is  equally 
clear  now  that  he  did  sell  a  wine  that  is  usually 
known  as  foreign  wine,  namely,  sherry,  and  if  the 
c|ue6tion  were  put  whether  or  not  he  really  thought 
it  was  British  wine  1  think  there  would  be  evidence 
to  show  that  he  sold  it  as  foreign  wine,  because, 
thoagh  the  label  on  the  bottle  had  the  word 
**  British  "  on  it,  he  does  not  point  it  out  to  his 
CQBtomers,  and  say.  Now  this  is  only  British  wine ; 
thoagh  the  name  of  "sherry"  has  been  given  to 


it,  it  is  made  of  one  of  those  sweet  compounds 
which  is  called  made- wine.  He  does  not  say 
that;  but,  being  asked  for  a  bottle  of  the  best 
sherry,  which  everybody  knows  is  not  made  in 
England,  he  produces  a  bottle  of  what  he  calls 
British  best  pale  sherry ;  he  has,  in  truth,  actually 
sold  that  which  everybody  kaows  is  called  a 
foreign  wine.  The  section  pointed  out  to  us, 
sect.  21,  is  this:  [The  learned  Judge  read  the 
section.]  Here  nobody  doubts  that  "  sherry  "  is 
the  name  by  which  one  kind  of  foreign  wme  is 
usually  designated,  and  that  it  is  known  as  a 

Particular  class  of  foreign  wine.  The  respondent 
as  sold  it  as  sherry,  and  as  against  him  it  must 
be  taken  to  be  foreign  wine,  wnether  it  was  so  or 
not,  and  whether  he  knew  it  to  be  so  or  not.  If 
he  sells  the  best  pale  British  sherry  manu&ctured 
in  England,  in  the  future  he  must  not  sell  it  as 
sherry,  that  is  all. 

Appeal  allowed,  wUh  costs.  Case  remitted  to 
ike  justices  with  the  opinion  of  the  cowrt 
that  they  ought  to  ha/ve  convicted. 

Solicitor  for  the  appellant.  The  Bolicitor  of 
Inland  Revenue, 

Solicitor  for  the  respondent,  Geo.  RideaX^  Man* 
Chester. 


Friday,  April  20, 1888. 

(Before  Gave  and  Smith,  JJ.) 

HoBSSLL   (app.)   V,    Thb    Swivdov   New  Towir 
liOCAL  BoA&D  (resps.).  (a) 

Local  aovem/ment — Urban  sanitary  authority--^ 
Validity  of  byc'law  —  Prohibition  of  use  %f 
buildings  unfit  for  human  hahitatum-^Public 
EeaUh  Act  1875  (38  ^  39  Vict,  c,  55),  ss.  23, 
25, 157, 182, 183. 

An  urba/n  sanitary  authority  made  the  following 
'  le'law  under  the  Local  Chvemment  Act  1858 


^i 


(21  ^  22  Vict,  c.  98)  {aU  bye-laws  made  wider 
which  are  deemed  to  be  bye-laws  under  the 
FubUc  HeaUh  Act  1875  (38  ^  39  Vid,  c.  55),  if 
not  inconsistent  with  any  of  theprovisums  of  that 
Act) :  "  No  new  house  shcil  be  occupied  tmtU  the 
house  drainage  has  been  made  and  completed,  nor 
until  such  house  hcks  been  certified  by  the  local 
board,  or  their  officer  authorised  to  give  such 
certificaie,  after  exomwnaiion,  to  be  in  every  respect 
fit  for  human  habitation  in  their  or  his 
opinion,** 
Held,  on  case  staied,  that  the  bye-law  was  reason* 
able  and  not  inconsistent  wuh  any  of  the  pro* 
vieions  of  the  Public  HeaUh  Act  1875,  o/nd  there-' 
fore  valid. 

This  was  a  case  stated  by  justices  of  the  county 
of  Wilts  under  the  statutes  20  &  21  Yict.  o.  4.3, 
and  42  &  43  Yict.  o.  49,  for  the  purpose  of 
obtaining  the  opinion  of  the  court  on  cjuestions 
of  law  which  arose  before  them,  as  therein  stated. 

The  facts  set  out  in  the  case  were,  so  far  aa 
material,  as  follows ; — 

On  the  22nd  Dec.  1887  the  appellant  appeared 
before  the  justices  on  a  summons  issued  upon  the 
information  of  the  respondents  by  Henrv  Josepih 
Hamp,  of  Swindon,  in  the  county  of  Wilts,  their 
surveyor  duly  authorised  in  that  behalf,  charging 
the  appellant,  for  that  he,  on  the  5th  Dec.  1887,  at 
the  parish  of  Swindon,  in  the  county  of  Wilts, 
did    nnlawfully    commit    a   breach    of    bye-law 

(a)  Boported  by  H.  D.  Bovnr,  EMi*t  Barriiter  at-Law. 
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Q3.  DiT.]       HoBfiELL  (app.)  v,  Thx  Swikdon  New  Towi7  Local  Boaju)  (resps.).        [Q-B.  Dir. 


No.  26  of  the  bye-laws  of  the  Swindon  New  Town 
Local  Board,  dnly  made  and  confirmed,  bycansing 
or  permitting  to  be  occupied  a  certain  dwelling- 
houee  recentljr  built  by  the  appellant,  and  situate 
in  or  adjoining  a  proposed  new  street  there 
situate  within  the  district  of  the  said  board,  before 
and  without  obtaining  a  certificate  from  the  said 
local  board,  or  their  of&cer  authorised  to  give 
such  certificate,  that  the  said  dwelling-house  was 
in  every  respect  fit  for  human  habitation  in  their 
or  his  opinion. 

At  the  hearing  of  the  information  the  following 
&cls  were  proved  or  admitted  before  us  : 

The  appellant  is  an  assistant  overseer  residing 
at  Swindon  New  Town,  in  the  county  of  Wilts, 
and  within  the  local  board  district  of  the  respon- 
dents, and  had  built  several  houses  at  Swindon 
New  Town. 

The  respondents  are  the  Urban  Sanitary 
Authoritv  for  the  district  of  Swindon  New 
Town.  THie  respondents  as  such  urban  authority, 
in  execution  of  powers  conferred  on  them  by  the 
Local  Gk)vemment  Act  1858  (21  &  22  Vict.  c.  98), 
8.  82,  made  certain  bye-laws,  which  were  duly 
confirmed  on  the  27th  July  1864. 

The  wording  of  the  26th  bye-law  is  as  follows : 

No  new  house  shall  be  ooonpied  nntil  the  honse 
drainage  has  been  completed,  nor  nntil  snch  hoose  has 
been  certified  by  the  local  board,  or  their  officer 
authorised  to  give  snch  certificate,  after  examination,  to 
be  in  every  respect  fit  for  human  habitation  in  their  or 
his  opinion. 

The  evidence  adduced  before  us  showed  that 
the  appellant  had  then  recently  built  in  the 
eaid  street  a  row  of  several  houses  (of  which  the 
house  now  in  question  was  one),  and  that  he  had 
sent  in  to  the  respondents  plans  of  such  houses, 
but  the  said  plans  had  been  disapproved  by  the 
respondents  on  account  of  the  alleged  insufficiency 
of  the  drainage  thereof ;  the  appellant  had,  not- 
withstanding such  disapproval,  proceeded  with 
the  building  of  the  said  nouses,  and  had  caused 
or  permitted  the  house  in  cjuestion  to  be  occupied, 
without  obtaining,  as  required  by  the  said  Dye- 
law,  a  written  certificate  from  the  respondents,  or 
their  officer  authorised  to  give  such  certificate, 
that  the  said  dwelling-house  was,  in  their  or  his 
opinion,  in  every  respect  fit  for  human  habitation. 
The  appellant  had  applied  for  such  certificate,  but 
the  respondents  and  their  said  surveyor  (who 
was  the  authorised  officer  of  the  respondents) 
had,  after  examination  by  such  surveyor,  refused 
to  ^ve  such  certificate,  because  of  the  alleged 
insufficiency  of  the  drainage,  and  there  being  no 
water  supply  to  the  said  house. 

It  was  contended  on  behalf  of  the  appellant, 
that  the  said  bye-law  No.  26,  or  so  much  thereof 
as  the  appellant  was  charged  under,  was  bad  in 
law,  and  void  on  the  pounds:  (1)  that  it  was 
unreasonable;  (2)  that  it  was  repealed  by  sect. 
315  of  the  Public  Health  Act  1875,  being  incon* 
sistent  with  the  provisions  of  that  Act. 

We  were  of  opinion :  Ist,  that  the  bye-law  in 
question  was  a  good  and  valid  bye-law,  and  that 
it  was,  therefore,  unnecessary  for  us  to  go  into 
the  merits  of  the  case  as  to  whether  the  said 
house  was  or  was  not  in  every  respect  fit  for 
human  habitation ;  2nd,  that  an  offence  within 
the  meaning  of  so  much  of  the  said  bye-law  as 
Was  set  out  in  the  information  and  summons  had 
been  committed.  The  counsel  for  the  appellant 
stated  that  he  was  prepared  to  go  into  evidence 


on  the  merits,  but,  inasmuch  as  the  question  had 
been  raised  as  to  the  validity  of  the  bye-law,  we 
suggested  that  he  should  confine  himself  to  the 
Question  of  the  reasonableness  and  vatidity  of 
tne  bye-law. 

We  convicted  the  appellant  of  the  offence 
charsed  in  the  information  and  summons,  and 
adjudged  him  to  pay  5«.  and  costs. 

The  question  for  the  opinion  of  the  court  is, 
whether  the  above-mentioned  bye-law  No.  26,  or 
BO  much  thereof  as  was  set  out  m  the  inf  ormatiai 
or  summons,  is  a  valid  and  subsisting  bye-law. 

If  the  court  should  be  of  opinion  that  the  whole 
of  the  bye-law  is  valid  and  subsisting,  the  con- 
viction was  to  stand ;  but  if  the  court  should  be 
of  opinion  that  the  bye-law  was  not  valid,  the 
conviction  was  to  be  quashed. 

The  Public  Health  Act  1875  (38  &  39  Yict.  c 
55)  provides  as  follows : 

Sect.  4.  In  this  Act,  if  not  inconsistent  with  the  oob- 
text,  the  following  words  and  expressions  hare  fte 
meaninffs  hereinafter  respecUTely  assigned  to  tiiem; 
that  is  to  say,  '*  Sanitary  Acts  '*  means  Jinter  aHa)  ihe 
Acts  mentioned  in  Part  I.  of  Schedule  Y.  to  this  Act 

Sect.  28.  Where  any  honse  within  the  district  of  a 
local  aathorii^  is  without  a  drain  sufficient  for  effeetaal 
drainage,  the  local  authority  shall,  by  written  notioe^ 
require  tne  owner  or  occupier  of  such  house,  within  a 
reasonable  time  therein  specified,  to  make  a  oorered 
drain  or  drains  emptying  into  any  sewer  which  the  loesl 
authoritv  are  entitlea  to  use,  and  which  is  not  more  tiaa 
one  hundred  feet  from  the  site  of  such  house ;  but  if  no 
such  means  of  drainage  are  within  that  distonoe,  tha 
emptying  into  such  covered  cesspool  or  other  place  not 
being  under  any  house  as  the  local  authority  duect, 
and  the  local  autnority  may  require  any  such  dnrn  or 
drains  to  be  of  such  materials  and  size,  and  to  be  bil 
at  such  level,  and  with  such  fall  as  on  the  report  of  their 
surveyor  may  appear  to  them  to  be  necessary. 

Sect.  25.  It  snail  not  be  lawful  in  any  urban  distiiet 
newly  to  erect  any  house  or  to  rebuild  any  honse  whi  A 
has  been  pidled  down,  to  or  below  the  ground  floor,  or  to 
occupy  any  house  so  newly  erected  or  rebuilt,  unless  sad 
untila  covered  drain  or  orains  be  constructed  of  saoh 
sise  and  materials,  and  at  snch  level  and  with  saak 
fall  as  on  the  report  of  the  surveyor  may  appear  to  the 
urban  authority  to  be  necessary  for  tne  effectual 
drainage  of  such  house ;  and  the  drain  or  drains  so  to 
be  oonslTuoted  shall  empty  into  any  sewer  which  the 
urban  authority  are  entitled  to  use,  and  which  is  witim 
one  hundred  feet  of  some  part  of  the  aite  of  the  hooao 
to  be  built  or  rebuilt ;  but  if  no  such  means  of  dnunage 
are  within  that  distance,  then  shall  empty  into  sadi 
covered  cesspool  or  other  place,  not  being  under  any 
house,  as  the  urban  authority  direct.  Any  person  who 
causes  any  house  to  be  erected  or  rebuilt  or  any  diaia 
to  be  constructed  in  contravention  of  this  seotkn  shaU 
be  liable  to  a  penalty  not  exceeding  fifty  pounds. 

Sect.  157.  Every  urban  anthority  may  make  bye-laws 
with  respect  to  the  following  matters  (that  is  to  saj) : 

(1)  With  respect  to  the  level,  width,  and  oonstructioD  of 
new  streets,  and  the  provisions  for  the  sewerage  therai^ 

(2)  With  respect  to  walls,  foundationa,  roob,  aid 
chimneys  of  new  buildings,  for  securing  etalulity  aid 
the  prevention  of  fires,  and  for  purposes  of  healih. 
(8)  Witii  respect  to  the  sufficiency  of  the  space  aboat 
buildings  to  secure  a  free  circulation  of  air,  and  wift 
respect  to  the  ventilation  of  buildings.  (4)  With  reqMflt 
to  the  drainage  of  buildings,  to  water-cloaets,  tu^ 
closets,  privies,  ashpits,  and  cesspools  in  oonneetioa 
witii  buildings,  and  to  the  closing  cf  buildings  or  Mite 
of  buildings  unfit  for  human  habitation,  and  to  prooibi- 
tion  of  their  use  for  such  habitation.  And  theyiaij 
further  provide  for  the  obeerranoe  of  such  by^l^^'*  ^ 
enacting  therein  such  provisions  as  they  think  neoentfT 
as  to  giving  of  notices,  as  to  the  deposit  of  plans  ain 
sections  by  persons  intending  to  lay  out  streets,  or  to 
construct  buildings,  as  to  inspection  by  the  mbaa 
authorily,  and  as  to  the  power  of  such  antiiori^ 
(aubjeot  to  the  provisions  of  this  Act)  to  remove,  alts, 
or  pull  down  any  work  begun  or  done  in 
of  such  bye-laws. 
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Q-B.  Div.]       HoRSBLL  (app.)  v.  The  Swindon  New  Town  Local  Boakd  (resps.).         [Q.B.  Div. 


Sect.  182.  All  bye-laws  made  by  a  local  authority 
under,  and  for  the  purposes  of  this  Aot  shall  be  under 
their  common  seal ;  and  any  snoh  bye-law  may  be 
altered  or  repealed  by  a  subsequent  bye-law  made 
pursuant  to  the  provisions  of  this  Aot ;  provided  that  no 
bye-law  made  under  this  Act  by  a  local  authority  shall 
be  of  effect  if  repugnant  to  the  laws  of  England,  or  to 
the  provisions  of  this  Aot. 

Sect.  183.  Any  local  authority  may  by  any  bye-laws 
made  by  them  under  this  Aot  impose  on  offenders 
against  the  same  such  reasonable  penalties  as  they  think 
fit,  not  exceeding  the  sum  of  five  pounds  for  each  offence, 
and  in  the  case  of  a  continuing  offence  a  further  penalty 
not  exceeding  forty  shillings  for  each  dav  after  written 
notice  of  the  offence  from  the  local  authority ;  but  all 
Buoh  bye-laws  imposing  any  penalty  shall  be  so  framed 
as  to  allow  of  the  recovery  of  any  sum  less  than  the  full 
amount  of  the  penalty.  Nothing  in  the  provisions  of 
any  Act  incorporated  herewith  shall  authorise  the 
imposition  or  recovery  under  any  bye*laws  made  in 
pursuance  of  such  provisions  of  an^  greater  penalty 
than  the  penalties  in  this  section  specified. 

Sect.  315.  Ajolj  bye-law  made  bv  any  sanitary  authoritv 
under  the  Sanita^  Acts,  which  is  inconsistent  with 
any  of  the  provisions  of  this  Act,  shall,  so  far  as  it  is 
inconsistent  therewith,  be  deemed  to  be  repealed. 

Sect.  826.  All  bye-laws  duly  made  under  any  of  the 
Sanitary  Acts  by  this  Aot  repealed,  and  not  inconsistent 
with  any  of  the  provisions  of  this  Act,  shall  be  deemed 
to  be  bye-laws  under  this  Act. 

Sect;  343.  The  Acts  specified  in  the  first  and  second 
parts  of  Schedule  Y.  to'  this  Aot  are  hereby  repealed. 
Schedule  V.,  Parti.,  contains  the  Local  Government 
Aot  1858  (21  &  22.  Vict.  c.  98). 

A.  Olen  for  the  appellant. — ^The  jastices  were 
i^rong  ia  the  decision  at  which  they  arrived,  the 
bje-law  bein^  inconsistent  with  the  proyisions  of 
the  Pablic  Health  Act  1875,  and  therefore  of  no 
effect.  It  was  not  the  intention  of  the  Legislature 
that  the  urban  sanitary  authorijiy  should  have 
the  power  of  deciding  finally  and  without  appeal 
BUoh  questions  as  whether  a  house  is  fit  for 
habitation.  It  is  clearly  the  policy  of  the  Act  to 
leave  the  decision  of  such  questions  of  fact  with 
the  justices.  In  the  97th  section,  for  instance,  it 
is  provided  that  where  the  nuisance  proved  to 
exist  is  such  as  to  render  a  house  or  building  in 
the  judgment  of  the  court  unfit  for  human  b^bi- 
tation,  the  court  maj  prohibit  the  using  thereof 
for  that  purpose  until,  in  its  judgment,  the  house 
or    building^  is    rendered  fit  for  that  purpose. 

SCave,  J. — -That  section  is  in  the  part  of  the  Act 
lealing  with  nuisances,  and  applies  to  a  case  where 
a  house  is  already  inhabited.  To  my  mind  it  is 
abeurd  that  such  a  question  as  this  should  be 
submitted  to  justices,  who  have  no  special  know- 
ledge of  such  matters.  Surely,  the  persons  to 
whom  the  health  of  the  district  is  submitted, 
and  who  have  a  competent  staff  of  officials  at 
their  command,  are  tne  persons  best  fitted  to 
decide  such  a  question.]  The  Act  only  gives  the 
urban  sanitary  authoritv  power  to  make  reason- 
able bye-laws.  [Cave,  J. — How  do  you  say  this 
bye-law  is  inconsistent  with  the  ActP]  It  is 
inconsistent  because,  as  construed,  it  gives  the 
authority  power  to  prevent  new  houses  from 
being  occupied  until  the  drainage  which,  in  their 
opinion,  is  necessary  has  been  put  in.  Now,  the 
25th  section  provides  for  this  state  of  circum- 
stances, and  provides  a  penalty  for  any  infringe- 
ment of  the  section,  ana  it  was  never  intended 
that  local  authorities  should  be  able  to  make  bye- 
laws  treating  these  matters  in  an  entirely 
different  method  from  that  specifically  prescribed 
by  the  Act.  This  is  the  opinion  of  Hawkins,  J., 
who  in  Biidland  v.  The  Mayor,  ^c.  of  Sunderland 
(52  L.  T.  Rep.  N.  S.  617)  says :  "  I  also  doubt 
Mag.  Cas.— Yol.  XIV. 


whether  the  authority  has  power  to  make  these 

E revisions  with  respect  to  matters  which  have 
een  specifically  provided  for  by  the  150th  section, 
since  tney  amount  to  imposing  on  landowners  an 
absolute  duty  to  do  certain  things  under  pain  of 
incurring  a  penalty,  while  that  section  merely 
provides  that  if  they  decline  to  do  them  there 
shall  be  no  penalty,  but  the  authority  shall  them- 
selves do  them  and  recover  the  expenses."  It  is 
submitted  that,  as  the  local  authority  had  in  the 
present  case  specific  power  to  recover  a  penaltv 
under  the  25th  section,  it  was  inconsistent  with 
the  statute  that  they  should  make  a  bye-law  in 
addition  empowering  them  to  prevent  the  house 
from  being  occupied.  Furtner,  the  bye-law 
makes  the  fitness  of  the  house  for  human  habi- 
tation a  matter  of  opinion,  and  on  that  ground 
also  the  bve-law  is  invalid  on  the  authority  of 
Munro  v.  WaUon  (57  L.  T.  Rep.  N.  S.  366).  The 
appellant  was  entitled  to  have  an  opportunity  of 

toing  into  the  question  of  the  sufficiency  of  the 
rainage  and  water  supply  before  an  independent 
tribunal. 

Oore,  for  the  respondents,  waa  not  called  upon. 

Cave,  J. — ^I  am  of  opinion  that  the  justices 
were  right  and  that  this  appeal  must  be  dis- 
missed. The  157th  section  of  the  Public  Health 
Act  1875  (38  A  39  Vict.  c.  55)  gives  an  urban 
authority  power  to  make  bye-laws  with  respect 
to  the  following  matters :  (that  is  to  say),  with 
respect  to  the  level,  width,  and  construction  of 
new  streets,  and  the  provisions  for  the  sewerage 
thereof ;  with  respect  to  the  structure  of  walls, 
foundations,  roofs,*  and  chimneys  of  new  build- 
ings for  securing  stability  and  the  prevention  of 
fires,  and  for  purposes  of  health ;  with  respect  to 
the  sufficiency  oi  the  space  about  buildings  to 
secure  a  free  circulation  of  air,  and  with  respect 
to  the  ventilation  of  buildings ;  and  with  respect 
to  the  drainage  of  buildings,  to  water-closets, 
earth-closets,  privies,  ashpits,  and  cesspools  in 
connection  with  building,  and  to  the  closing  of 
building  or  parts  of  buildings  unfit  for  human 
habitation,  and  to  prohibition  of  their  nse  for 
such  habitation.  Then  by  the  315th  section  any 
bye-law  made  by  any  sanitary  authority  under 
the  Sanitary  Acts  (a  category  under  which  this 
bye-law  comes),  which  is  inconsistent  with  any  of 
the  provisions  of  this  Act,  shall,  so  far  as  it  is 
inconsistent  therewith,  be  deemed  to  be  repealed. 
We  have,  therefore,  to  look  at  this  bye-law,  and 
see  whether  it  contains  any  provision  which  is 
inconsistent  with  any  of  the  provisions  contained 
in  the  Act  of  Parliament  itself.  The  bye-law  pro- 
vides that  no  new  house  shall  be  occupied  until 
the  house  drainage  has  been  made  and  completed, 
nor  until  such  house  has  been  certified  by  the 
local  board,  or  their  officer  authorised  to  give 
such  certificate  after  examination,  to  be  in  every 
respect  fit  for  human  habitation,  in  their  or  his 
opinion.  Is  this  provision  inconsistent  with  the 
provisions  of  the  157th  section  P  When  we  look 
at  that  we  find  that  specific  power  is  given 
by  the  'section  to  the  urban  authority  to 
make  bye-laws  with  respect  to  the  closing 
of  buildings  or  parts  of  buildings  unfit  for 
human  habitation,  and  to  prohibition  of  the 
use  for  such  habitation.  The  bye-law  we  are 
considering,  therefore,  so  far  from  being  repug- 
nant to  the  provisions  of  the  157th  section,  is  per- 
fectly in  accord  with  it.    Is  it  then  in  itself  uu- 
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reasonable  or  contrary  to  any  other  provision  in 
the  Act  ?  I  cannot  see  how  it  can  be  said  to  be 
nnreasonable.  To  my  mind,  on  the  contrary,  it 
appears  to  be  in  all  respects  reasonable.  Urban 
sanitary  authorities  were  expressly  constituted 
for  the  purpose  of  looking  after  the  health  of 
the  district  subject  to  their  jurisdiction,  and  for 
this  purpose  were  enabled  by  the  Act  to  surround 
themselves  with  a  staff  of  officers  for  the  further- 
ance of  that  end.  The  very  purpose  of  the 
appointment  of  a  surveyor  and  oi  a  medical 
officer,  and  of  their  other  officials  was  to  promote 
the  sanitary  welfare  of  the  district,  ^nd  it  is  a 
matter  of  notoriety  that  great  care  is  taken  and 
considerable  expense  incurred  to  secure  that 
object,  and,  as  a  rule,  the  work  of  those  bodies  is 
very  well  done.  Is  there  then  anything  unreason- 
able in  a  body  constituted  for  these  purposes,  and 
invested  by  the  Legislature  with  these  powers, 
making  a  regulation  that  no  new  house  should  be 
occupied  until  the  house  drainage  has  been  made 
and  completed,  nor  until  such  house  has  been 
certified  by  the  local  board  or  their  officer 
authorised  to  give  such  certificate  to  be  in  every 
respect  fit  for  human  habitation  ?  I  should  say, 
on  the  contrary,  that  it  is  a  very  fit  and  proper 
provision  for  the  local  board  to  make  in  order  to 
provide  against  houses  being  inhabited  which  are 
unfit  for  human  habitation.  I  cannot  see  anything 
more  suitable  to  ensure  the  end  they  have  in  view 
than  that  they  should  authorise  their  officer  to  give 
a  certificate  that  a  new  house  is  fit  for  habitation, 
and  should  provide  that  until  that  certificate  is 
given  the  house  should  not  be  occupied.  It  is  not 
then  inconsistent  with  the  157th  section  of  the 
Act,  and  it  is  not,  in  my  opinion,  unreasonable. 
But  it  is  said  that  it  is  inconsistent  with  other 
provisions  contained  in  the  Act.  I  do  not  find 
on  examining  the  provisions  to  which  my  atten- 
tion has  been  called  that  that  is  so.  Reference 
has  been  made  to  the  23rd  and  25th  sections.  The 
23rd  section  provides  that,  where  any  house 
within  the  district  of  a  local  authority  is  without 
a  drain  sufficient  for  effectual  drainage,  the  local 
authority  shall  by  written  notice  require  the 
owner  or  occupier  of  such  house,  within  a  reason- 
able time  therein  specified,  to  make  a  covered 
drain  or  drains,  emptying  into  any  sewer  which 
the  local  authority  are  entitled  to  use,  and  further 
provides  that  the  local  authority  may  require  any 
such  drain  or  drains  to  be  of  such  materials  and 
size,  and  to  be  laid  at  such  level,  and  with  such 
fall,  as  on  the  report  of  their  surveyor  may  appear 
to  them  to  be  necessary.  That  section,  thereiore, 
enables  an  urban  sanitary  authority  to  enforce 
draining  in  the  case  of  houses  already  inhabited. 
Then  the  25th  section  provides  that  it  shall  not 
be  lawful  in  any  urban  district  newly  to  erect  any 
house,  or  to  rebuild  any  house  which  has  been 
pulled  down  to  or  below  the  ground  floor,  or  to 
occupy  any  house  so  newly  erected  or  rebuilt, 
unlass  and  until  a  covered  drain  or  drains  be  con- 
structed of  such  size  and  materials,  and  at  such 
level,  and  with  such  fall,  as  on  the  report  of  the 
surveyor  may  appear  to  the  urban  authority  to 
be  necessary  for  the  effectual  drainage  of  such 
house ;  and  further,  that  any  person  who  causes 
any  house  to  be  erected  or  rebuilt,  or  any  drain 
to  be  constructed  in  contravention  of  the  section, 
shall  be  liable  to  a  penalty  of  not  exceeding 
fifty  pounds.  Under  that  section,  therefore,  the 
decision  as  to  the  size,  materials,  and  level  of  the 


drains  of  newly  erected  houses  is  left  with  the 
urban    sanitary    authority,  and    any  failure  to 
carry  out  what  appears  to  them  on  the  report  of 
their  surveyor  to  be  necessary  leads  to  a  peualtj 
of  50Z.     If  then  the  Legislature  has  trusted  ifaie 
Authority  to  decide  in  a  matter  where  a  Bom  of 
50/.  is  at  stake,  there  is  nothing  unreasonable  or 
inconsistent  in  supposing  that  it  has  a  fortiori 
trusted  them  to  decide  a  matter  in  which  a  com- 
paratively   small  amount  is   at   stake.     There 
could,  in  my  opinion    be  nothing  more  incon- 
venient than  that  there  should  be  an  appeal  from 
an  urban  sanitary  authority,  surrounded  by  a  bodj 
of  competent  officers  such  as  their  surveyor  and 
medical  officer  of  health,  to  a  bench  of  justices 
necessarily  varying  from  time  to  time,  and  pos- 
sessing no  special  knowledge  of  the  subject  in 
dispute.      Moreover,  a  further  consideration  is, 
that  the  expense  of  such  appeals  would  be  enor- 
mous, since  it  would  be  necessary,  in  order  to  en- 
able the  justices  to  decide  the  matter  properly  to 
bring  before  them  the  evidence  of  engineers  and 
surveyors  and  other  skilled  witneses.     For  these 
reasons  it  seems  to  me  that  it  was  the  intention 
of  the  Legislature  to  commit  the  decision  of  these 
matters  to  the  urban  sanitary  authority,  and  to 
leave  in  their  hands  the  power  of  inflicting  s 
penalty  when  any  person  refuses  to  comply  with 
their  decision,  and  to  offend  against  the  laws  of 
health.    In  my  opinion,  therefore,  the  bye-law  is 
reasonable,  and  I  do  not  think  that  it  is  in  anr 
way  inconsistent  either  with  the  1 57th  section  or 
with  any  of  the  other  provisions  of  the  Public 
Health  Act  1875. 

Smith  ,  J. — I  am  of  the  same  opinion.  The  bye- 
law  is,  I  think,  both  authorisea  by  the  statute 
and  reasonable,  and  it  is  not  in  antagonism  with 
any  of  the  sections  which  have  been  cited. 

Appeal  dismissed. 

Solicitors  for  the  appellants.  Moon  and  GiUa, 
for  Townsend  and  Jones,  Swindon. 

Solicitors  for  the  respondents,  Clarice,  Wood- 
cock, and  Eyland,  for  Kinneir  and  Tombs,  Swin- 
don. 


Friday,  Feb,  10, 1888. 

(Before  Matuew  and  SsiiTH,  JJ.) 

Reg.  17.  The  Directors  of  the  Great  Westebi 
Railway  Company,  (a) 

Coroner -^Inquisition — Verdict  of  manslauglder 
against  directors  of  a  company — Insuj^sni 
description — Power  of  this  court  to  amend  or 
quash  inquisition — Coroners  Act  1887  (-50  ^ 51 
V'ict,  c.  71),  s.  20  (1). 

By  sect.  20  (1)  of  the  Coroners  Act  1887  it  i* 
enacted  as  follows :  "  If,  in  the  opinion  of  il^ 
court  having  cognisance  of  the  case,  an  in^nwi- 
tion  finds  sujficiently  the  matters  required  to  he 
found  thereby,  and,  where  it  charges  a  penm 
with  murder  or  manslaughter,  sujftcientljf  dt- 
signates  that  person  and  the  offence  charged^  iis 
inquisition  shall  not  be  quashed  for  any  defects, 
and  the  court  may  order  the  proper  officer  ofths 
court  to  amend  the  inquisition,**  J*c, 

A  coroner^ s  jury  by  their  inquisition  found  ihoi 
"the  directors  ' of  the  Great  Western  Eailvay 
Company  did  feloniously  kiU  and  slay  T.  G^ 
A  rule  nisi  having  been  obtained  for  a  certiorari 

(a)  Reported  by  R.  A.  Bbsixett,  Esq.,  B«nistQr«t-LftV. 
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to  remove  the  tnquiaiiion  for  the  purpose  of 
quashing  \U  on  the  ground  thai  it  was  had  on  the 
face  of  it  for  iiot  sufficiently  describing  He  persons 
charged  : 
Held,  tJuU  the  above  sectio^i  has  no  application  to 
the  jurisdiction  of  this  court,  but  only  to  that  of 
the  Criminal  Court  before  tvhich  tlie  persons 
charaed  are  tried;  and  that,  consequently,  the 
origmaJ,  jurisdiction  of  this  court  to  quash  an 
irregular  inquisition  remains  unaffected,  and  the 
cotirt  has  no  power  to  order  the  same  to  be 
amended. 

Rule  directed  to  G.  P.  Greenfell,  one  of  the 
coroners  of  the  connty  of  Cornwall,  the  Director 
of  Public  Prosecutions,  and  the  next  of  kin  of 
T.  J.  George,  deceased,  to  show  causa  why  a  writ 
of  certiorari  should  not  issue  to  remove  into  the 
Queen's  Bench  Division  an  inquisition  taken 
before  the  said  coroner  on  the  30th  Jan.  1888,  and 
why  the  said  inquisition,  when  removed,  should 
not  be  quashed  on  the  ground  that  it  was  bad  on 
the  face  of  it  for  not  describing  the  persons 
charged  by  name. 

The  inquisition  in  question  found,  "that  the 
directors  of  the  Great  Western  Kailway  Company 
on  the  20th  Jan.  in  the  year  aforesaid,  did 
feloniously  slay  one  Theophilus  John  George, 
against  the  peace  of  our  Lady  the  Queen,  her 
Crown  and  dignity." 

Poland,  for  the  Director  of  Public  Prosecutions, 
showed  cause.  —  It  must  be  taken  that  the 
inquisition  as  it  stands  is  informal.  It  is 
absolutely  essential  to  an  inquisition  or  indict- 
mert  that  the  person  charged  should  be  named 
by  his  Christian  and  surname,  if  known ;  or  if  the 
name  cannot  be  ascertained,  then  he  must  be 
described  as  a  person  whose  name  is  to  the  jurors 
unknown.  The  coroner  cannot  issue  any  process 
on  this  inquisition  (50  &  51  Vict.  c.  71,  s.  5),  nor 
is  there  any  longer  power  to  amend  in  the 
coroner's  court,  the  inquest  being  at  an  end. 
The  coroner  cannot  issue  a  warrant  to  arrest 
the  directors  of  the  Great  Western  Rail- 
way Company,  nor  any  one  director.  The 
question  is  then  whether,  under  sect.  20  of  the 
Coroners  Act  1887,  this  court  has  power,  when 
the  inquisition  is  brought  up,  to  amend  it  by 
inserting  the  names  of  the  directors.  The  section 
only  gives  the  power  to  amend  to  the  court  having 
cognisance,  that  is  the  court  before  whom  the 
case  is  brought  for  trial,  as  for  instance  the 
assizes.  But  here  the  difficulty  is  that  the 
directors  cannot  be  brought  to  the  assizes,  since 
no  warrant  can  issue.  If  the  jurisdiction  of  this 
court  to  bring  up  or  quash  an  irregular  inquisi- 
tion is  not  afPected  by  sect.  20,  which  appears  to 
deal  solely  with  trial  at  the  assizes,  it  is  admitted 
that  in  the  interests  of  justice  this  inquisition 
ought  to  be  quashed. 

Asquith,  for  the  next  of  Jcin  of  the  deceased, 
showed  cause. — It  is  submitted  that  this  court 
has  cognisance  of  the  case,  when  the  inquisition 
is  removed  into  this  court,  and  therefore,  has 
power  to  make  the  amendment  permitted  by 
sect.  20. 

Sir  JI.  James,  Q.C.  and  B.  S.  Wright,  for  the 
directors  of  the  Great  Western  Railway  Company, 
were  not  called  upon. 

Mathew,  J. — I  am  of  opinion  that  this  rule 
must  be  made  absolute.  There  can  be  no  question 
that  this  inquisition  is,  on  the  fac«  of  it,  irregular, 


and  should  be  quashed.  The  question  which  we 
have  to  determine  is  whether  sect.  20  of  the 
Coroners  Act  1887  affects  and  impairs  the  power 
of  the  Court  of  Queen's  Bench  to  quash  an  inquisi- 
tion which  is  irregular  on  the  face  of  it.  I  am 
clearly  of  opinion  that  it  does  not.  What  the  sec- 
tion contemplates  is  an  amendment  by  the  criminal 
court  before  which  the  inquisition  may  come  when 
the  person  charged  is  brought  up  for  trial.  We 
have  nothing  to  do  with  the  power  of  that  court. 
It  is  our  duty  here  to  exercise  the  established 
authority  of  this  court  and  quash  this  inquisition. 

Smith,  J. — I  am  of  the  same  opinion.  I 
entirely  agree  that  our  original  jurisdiction  to 
quash  informal  inquisitions  is  not  touched  by  the 
statute;  but  I  wish  to  say  further  that,  if  it 
were,  I  am  by  no  means  satisfied  that  an  amend- 
ment could  be  made  in  this  case,  under  sect.  20, 
by  any  court.  The  section  says,  where  an 
inquisition  charging  a  person  with  murder  or 
manslaughter  "sufficiently  designates"  that 
person.  I  am  by  no  means  certain  whether 
charging  a  body  of  directors  like  these,  without 
naming  them,  sufficiently  designates  the  person 
charged  within  the  meaning  of  this  section. 

Buh  absolute. 

Solicitor  for  the  prosecution,  The  Solicitor  to 
the  Treasury, 

Solicitors  for  the  next  of  kin  of  deceased, 
^oZ^on  and  Co.,  for  W,  Dale,  Penzance. 

Solicitor  lor  the  directors  of  the  Great  Western 
Railway  Company,  JK.  B,  Nelson, 


Thursday,  April  19, 1888. 

(Before  Cave  and  Smith,  JJ.) 

Betts  v,  Ajlmstead.  (a) 

Sale  of  Food  and  Ih-ugs  Act  187b  (28  ^  39  Vict, 
c.  63),  8.  6 — Bread — Adulteration  of — Guilty^ 
knowledge,  whether'  necessary  under  sect.  6. 

Proof  that  the  vendor  had  no  JcnowMge  that  tJie 
article  which  he  sold  was  adulterated  is  no  defence 
to  a  prosecution  under  the  6th  section  of  the 
Sale  of  Food  and  Drugs  Act  1875  (38  ^  39  Vict, 
c.  63). 

Case  stated  by  justices  under  20  &  21  Vict.  c.  43, 
and  42  &  43  Vict.  c.  49. 

The  appellant,  who  was  the  inspector  of 
nuisances  for  the  town  of  Nottingham,  preferred 
an  information  against  the  respondent  under 
sect.  6  of  the  Sale  of  Food  and  Drugs  Act  1875 
(38  &  39  Vict.  c.  63),  for  having  unlawfully  sold 
to  the  prejudice  of  the  purchaser,  the  appellant, 
a  two-pound  loaf  of  bread  which  was  not  of  the 
nature,  substance,  and  quality  demanded  by  the 
purchaser,  on  the  hearing  of  which  at  Nottingham, 
on  the  2nd  Dec.  1887,  the  justices  dismissed  the 
summons. 

The  facts  stated  in  the  case  were  as  follows : 
The  appellant  bought  of  the  respondent's  sister, 
at  a  shop  situate  at  78,  Dunkirk-road,  a  loaf  of 
bread.  This  loaf  was  submitted  to  the  public 
analyst  for  the  borough  of-  Nottingham,  from 
whose  certificate  it  appeared  that  the  loaf  con- 
tained alum  in  the  proportion  of  forty-eight  grains 
to  the  four-pound  loaf.  The  public  analysis  was 
not  called  for  by  the  respondent,  and  no  other 

(a)  Beported  by  Alfasd  H.  Lsfsot,  Eaq.,  Barrister-ai-Law. 
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analysis  was  put  in  evidence.  The  respondent 
and  two  of  the  men  in  his  employ  gave  evidence 
that  there  was  not,  and  had  never  been,  any  alum 
on  the  respondent's  premises,  that  no  alum  had 
been  used  in  the  manufacture  of  the  bread,  that 
they  were  not  aware  that  there  was  any  alum  in 
the  flour  from  which  the  bread  had  been  made, 
and  that  if  any  alum  was  in  the  bread  it  must 
have  been  in  the  flour  when  purchased  by  the 
respondent. 

It  was  contended  for  the  appellant  that  proof 
of  the  knowledge  of  the  adulteration  on  the 
part  of  the  respondent  was  not  necessary  in 
order  to  convict  nim  under  sect.  6  of  the  Sale  of 
Food  and  Drugs  Act  1875  (38  &  39  Yict.  c.  63), 
whilst  for  the  respondent  it  was  contended, 
on  the  authority  of  Gore  v.  Jamea  (25  L.  T.  Kep. 
N.  S.  693;  L.  Bep.  7  Q.B.  135),  that  a  baker 
ought  not  to  be  convicted  of  selling  bread 
adulterated  with  alum  in  the  absence  of  proof  that 
he  was  aware  of  such  adulteration ;  and  where, 
as  in  the  present  case,  it  was  proved  that  he  had 
not  used  any  alum,  and  was  not  aware  that  there 
was  any  in  the  flour  from  which  the  bread  was 
made. 

^  The  justices  were  of  opinion  that  the  conten- 
tion for  the  respondents  was  correct  in  law, 
and  dismissed  the  information.  The  Question 
for  the  opinion  of  the  court  was,  whether  the 
respondent,  having  proved  that  he  had  no  know- 
ledge that  the  article  of  food  contained  aJum, 
was  liable  to  be  convicted  of  having  sold  bread 
"to  the  prejudice  of  the  purchaser  which  was 
not  of  tne  nature,  substance,  and  quality  de- 
manded." 

Stcmger  for  the  appellant. — The  justices  ought 
to  have  convicted  the  respondent.  Want  of 
knowledge  is  no  excuse  under  sect.  6  of  the  Sale 
of  Food  and  Drugs  Act  1875  (38  &  39  Vict.  c.  63), 
and  the  respondent  is  liable  to  be  convicted  even 
without  knowledge.  Several  grounds  of  defence 
are  stated  in  sects.  6  and  8  of  the  Act,  but  want 
of  knowledge  is  not  among  them.  Sect.  25  of 
the  Act  states  another  ground  of  defence  to  avail 
himself  of  which  the  defendant  must  show  a 
written  warranty  to  the  effect  that  he  had  pur- 
chased the  article  in  question  as  the  same  in 
nature,  substance,  and  quality  as  that  demanded 
of  him  by  the  prosecutor,  and  must  prove  that 
he  had  no  reason  to  believe  at  the  time  when  he 
sold  it  that  the  article  was  otherwise,  and  that 
he  sold  it  in  the  same  state  as  when  he  purchased 
it.  In  the  cases  of  Rook  v.  Hopley  (38  L.  T.  Eep. 
N.  S.  649;  3  Ex.  Div.  209)  and  Harria  v.  May 
(12  Q.  B.  Div.  97),  proceedings  were  instituted 
under  sect.  6,  and  the  defence  taken  was  under 
sect.  25,  and  in  each  case  it  was  proved  that  the 
defendant  had  no  knowledge  tnat  the  article 
which  he  sold  wvis  adulterated,  and  that  he  sold  it 
in  the  same  state  as  when  he  purchased  it,  but  in 
both  cases  the  defendants  were  convicted,  as  the 
documents  relied  on  were  held  not  to  be  written 
warranties. 

The  respondent  did  not  appear. 

Cave,  J. — I  am  of  opinion  that  the  justices 
came  to  a  wrong  conclusion  in  this  case.  Sect.  6 
of  the  Sale  of  Food  and  Drugs  Act  1875  (38  &  39 
Vict.  c.  63)  says,  "No  person  shall  sell  to  the 
prejudice  of  the  purchaser  any  article  of  food  or 
any  drug  which  is  not  of  the  nature,  substance, 
and  quality  of  the  article  demanded  by  such 


purchaser,  under  a  penalty  not  exceeding  twenty 
pounds."  It  has  been  proved  in  this  case  that 
the  respondent  on  the  9th  Nov.  1887,  sold  to 
the  prejudice  of  the  appellant  a  two  pound  loaf 
of  bread  which  contained  alum,  and  which  was 
not  of  the  nature,  substance,  and  equality  of  the 
article  demanded  by  him,  and  which  tberefore 
came  within  sect.  6  of  the  Sale  of  Food  and  Drags 
Act  1875  (38  &  39  Vict.  c.  63).  It  was  contended 
that  the  justices  ought  to  read  "knowingly" 
into  the  6th  section.  I  think  not,  it  was  not  the 
intention  of  the  Legislature ;  it  appears  from  the 
other  sections  that  it  was  intended  to  exclade 
this  word  from  the  6th  section.  By  the  5th 
section  it  is  provided  that  no  person  shall  be  liable 
to  be  convicted  under  the  3rd  or  4th  sections 
of  this  Act  if  he  can  prove  absence  of  know- 
ledge. Where  the  Legislature  desired  to 
limit  the  offence,  and  not  to  make  those  persons 
liable  who  sold  without  knowledge  that  th^ 
were  selling  matter  forbidden  by  the  Act,  it 
has  expressed  itself  in  clear  terms.  If  the 
word  "knowingly"  is  to  be  imported  into  the 
6th  section  it  should  also  be  imported  into 
sections  3  and  4. 

Smith,  J. — I  am  of  the  same  opinion.  I  agree 
with  everything  which  my  brother  Cave  has  said. 
In  sects.  3  and  4  of  the  Sale  of  Food  and  Dm^ 
Act  1875  (38  <fe  39  Vict.  c.  63)  I  find  that  the 
first  offence  renders  a  person  liable  to  a  fine,  and 
every  subsequent  offence  is  a  misdemeanour,  and 
punishable  with  imprisonment  for  any  period  not 
exceeding  six  months  with  hard  labour ;  for  this 
reason  the  Legislature  has  declared  that  a  person 
charged  under  these  sections  who  succeeds  in 
showmg  that  he  had  no  guilty  knowledge  shall 
not  be  convicted.  The  same  reason  does  not 
appl^  to  sect.  6.  The  case  must  be  remitted  to 
the  justices  for  rehearing  with  the  opinion  of 

**^®  ^^'^'^^  Appeal  ofloteed. 

Solicitors  for  the  appellant,  8harpe,  Parken, 
and  Co.,  for  8.  G.  Johnson,  Nottingham. 


Thursday,  March  8, 1888. 
(Before  Huddleston,  B.  and  Mahibtt,  J.) 
Reg.  v.  The  Guardians  op  the  Babiiet  TJKio5.(a) 

Poor  latD^-SettleTnent  and  removal — Infant  childr- 

Age  of  nurture— Lunatic  mother — Separatum  <f 

mother  and  child. 

The  rule  thai  a  child  wUhin  the  age  qf  nmrtun 

ccmnot  be  separated  from  its  mother  hy  an  ordtr 

of  removal  may,  at  the  discretion  of  tSie  eonrt,  ht 

dispensed  with  where  on  account  of  ike  eteep- 

tional  circumstances  of  the  case  the  child  is  not 

receiving,  and  is  not  likely  to  receive,  from  iU 

mother  the  proper  care  and  nurture  which  it  ti 

the  object  of  the  rule  to  provide  for  it. 

This  was  a  rule  obtained  upon  the  application  of 

justices  of  Middlesex,  members  of  the  committee 

of  visitors    of   the   Middlesex    Countv  Lunatic 

Asylum,  situate  at  Golney  Hatch,  callini(  upon 

the  guardians  of  the  Bamet  Union  to  show  cause 

why  a    writ    of   mandam^us    should    not  issne, 

directed  to  them,  calling  upon  them  to  admit  the 

infant  child    cf   Rachel   Widgersohn,  a  panpff 

lunatic  confined  in  the  Colney  Batch  Asylam,in^ 

the  workhouse  of  their  union^ 

(a)  Beported  by  JussPB  SMITH,  Esq.,  BwrtateiHrt-lAV. 
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It  appeared  that  Bachel  Widgersohn  was  a 
Polish  Jewess  and  a  single  woman,  and  had  no 
settlement  in  any  parish. 

She  had  become  chargeable  to  the  Whitechapel 
Union  and  was  admitted  into  its  workhouse,  and 
remoTed  thenne  as  a  pauper  lunatic  to  the 
Middlesex  County  Lunatic  Asylum  at  Colney 
Hatch  under  the  provisions  of  the  statute 
16  &  17  Vict.  c.  97. 

While  maintained  there  as  a  pauper  lunatic  she 
was,  in  the  month  of  Oct.  18§7,  delivered  of  a 
female  child  in  a  part  of  the  asylum  situate  in 
the  parish  of  Fryern  Bamet,  within  the  Bamet. 
Union. 

The  guardians  of  the  Bamet  Union  having 
declined  to  admit  the  child  into  their  workhouse, 
application  was  now  made  that  a  writ  of 
manda/mus  should  issue,  directed  to  them,  com- 
manding thefii  to  do  so. 

It  was  stated  upon  affidavit  by  the  medical 
superintendent  oi  the  asylum  that  Bachel 
Widgersohn,  the  mother  of  the  child,  was  at  the 
date  of  her  admission  into  the  asylum  suffering 
from  the  form  of  mental  disease  known  as  mania, 
and  that,  although  better  ab  the  time  the  affidavit 
was  made,  she  would  probably  always  suffer  from 
weakened  intellect  resulting  from  mania;  and, 
further,  that  she  was  not  nurturing  the  child  and 
was  not  capable  of  nurturing  it,  or  likely  to  be 
able  to  nurture  it,  or  to  maintB^in  it  or  take 
proper  care  of  it. 

Poland,  for  the  guardians  of  the  Bamet  Union, 
showed  cause. — The  mandamus  ought  not  to  issue, 
since  the  child  is  within  the  age  of  nurture  and 
cannot  on  that  account  be  removed  from  the 
mother.  It  was  so  held  in  Beg.  v.  The  Inhabi- 
tants cf  Birmingham  (5  Q.  B.  210).  There  a 
woman  having  children  by  a  first  marriage 
married  again,  and  the  husband  being  unable  to 
support  them  the  family  became  chargeable  to 
the  parish  in  which  they  were  then  residing. 
The  mother  consented,  and  wished  that  the 
children  then  in  the  workhouse,  and  being 
within  the  age  of  nurture,  should  be  removed  to 
the  parish  in  which  they  were  born,  but  the  order 
for  their  removal  wa«  quashed.  Lord  Denman, 
C.J.  in  that  case  said :  "It  is  true  that  some  cases 
have  arisen  under  statutes  in  which  it  has 
become  necessary  to  break  in  upon  a  rule 
established,  not  for  the  mother's  benefit,  but  for 
the  protection  of  the  child,  that  they  shall  not  be 
separated  during  the  age  of  nurture.  Here  no 
such  necessity  exists,  and  we  ought  to  crush  the 
attempt  to  break  through  a  rule  which  the  judges 
in  all  times  have  uniformly  regarded  as  binding." 
In  this  case  also  no  necessity  exists  for  breaking 
in  upon  the  rule,  and  therefore  the  order  ought 
not  to  be  made.  The  mother  will,  in  all  proba- 
bility, be  in  time  discharged  as  cured  under  the 
80th  section  of  the  statute  16  &  17  Vict.  c.  97, 
and  be  removed  under  that  section  to  the  work- 
house of  the  Whitechapel  Union,  to  which  she  is 
chargeable,  and  mother  and  child  will  in  that  case 
be  together,  in  accordance  with  the  ordinary  rule. 
The  child  will  be  as  well  cared  for  in  the  White- 
chapel Union  workhouse  as  in  that  of  the  Bamet 
Union,  and  in  the  former  it  will  have  the 
additional  benefit  of  the  mother's  care  on  her 
recovery.  It  cannot^  therefore,  be  said  that  its 
removal  to  the  Bamet  Union  will  be  in  any  sense 
for  the  benefit  of  the  child,  which  is  the  principle 
on  which  the  court  is  bound  to  act. 


Lumley  Smith,  Q.C.  and  Alexander  Qlen,  for  the 
prosecutors,  in  support  of  the  rule. — ^The  rule 
that  mother  and  child  shall  not  be  separated 
during  the  age  of  nurture  only  applies  where 
the  mother  is  able  to  afford  the  child  nurture. 
In  Beg.  v.  The  Inhabitants  of  Combe  (6  E.  &  B. 
892)  three  legitimate  children,  two  above  the  age 
of  seven  years  but  below  the  age  of  sixteen  years, 
and  one  under  the  age  of  seven  years,  were  resi- 
dent with  their  mother,  a  widow,  in  a  parish 
other  than  that  of  their  settlement.  The  mother 
neglected  her  children,  and  was  unable  to  support 
them.  They  were  then  taken  to  the  workhouse 
of  the  parish  in  which  they  were  residing.  After  the 
children  had  remained  in  the  workhouse  separate 
from  the  mother  for  three  months  an  order  was 
obtained  for  their  removal  to  the  parish  in  which 
they  were  settled.  It  being  found  that  the 
admission  of  the  children  into  the  workhouse  was 
with  the  consent  of  the  mother,  and  most 
beneficial  to  the  children,  it  was  held  by  Lord 
Campbell,  C.J.,  Wightman,  and  Crompton,  JJ., 
Coleridge,  J.  dissenting,  that  although  the  child 
under  the  age  of  seven  could  not  have  been 
removed  if  the  effect  had  been  to  separate  it  from 
the  mother  so  as  to  deprive  it  of  the  benefit 
of  nurture,  it  was  removable,  the  mother  being  un- 
able to  afford  it  nurture,  and  the  separation  being 
bond  fide  ioT  the  benefit  of  thechila.  In  this  case 
the  mother  is  not  only  unable  to  afford  the  child 
nurture,  but,  as  she  is  suffering  from  mania,  might 
be  absolutely  dangerous  to  the  child.  It  is  sub- 
mitted that  the  oase  is  analogous  to  that  of 
husband  and  wife,  who  are  separable  in  cases  of 
lunacy,  notwithstanding  the  rule  to  the  contrary. 
In  lieg.  v.  The  Guardian  s  of  the  Preston  Union 
(49  L.  T.  Eep.  N.  S.  104 ;  11  Q.  B.  Div.  113)  a  wife 
having  become  insane  and  chargeable  to  the  union 
in  which  her  husband  dwelt  was  taken  from  his 
house  to  the  workhouse  of  the  union,  and  the 
medical  officer  thereof  certified  under  25  &  26 
Vict.  c.  11,  8.  20  that  the  lunatic  was  a  proper 
person  to  be  kept  in  a  workhouse.  An  order  was 
then  made  by  justices  for  her  removal  alone  to 
another  union  containing  her  husband's  last  place 
of  settlement.  The  husband  consented  to  the 
removal  order,  but  the  wife  was  mentally  in- 
capable of  consent.  Under  these  circumstances 
it  was  held  that  the  order  of  removal  did  not 
contravene  the  policy  of  the  law  with  regard  to 
the  separation  of  husband  and  wife  and  was 
good.  Such  orders  are  now  commonly  made: 
{The  Guardians  of  the  Ipswich  Union  v.  The 
Guardians  of  tlie  West  Ham  Union,  58  L.  T.  Rep. 
K.  S.  419 ;  20  Q.  B.  Div.  407.)  The  same  con- 
siderations apply  in  the  present  case.  Where,  in 
the  one  case,  the  consortium  of  husband  and  wife 
is  necessarily  put  an  end  to,  and  in  the  other  case 
the  mother  is  unable  to  give  nurture  to  her  child, 
the  respective  rules  ordinarily  applying  are  in 
abeyance.  That  being  so,  the  maintenance  of  the 
child  devolves  upon  the  Bamet  Union  in 
accordance  with  the  case  of  jBcy.  v.  The 
Directors  of  the  Poor  of  ilie  Parish  of  8t  Pancras 
(7  A.  &  E.  750).  In  that  case  a  woman  left  a 
parcel  containing  a  child  at  the  Foundling  Hospi- 
tal, but  went  away  before  the  contents  were  ascer- 
tained and  was  not  again  found,  and  it  was  held 
that  the  parish  of  St.  Pancras,  within  the  ambit 
of  which  the  hospital  was  situate,  was  bound 
to  maintain  the  child.  Lord  Denman,  C.J.  there 
says:  "The  maintenance  of  the  child  as  casual 
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poor  was  apon  the  parish,  unless  the  burden  was 
thrown  elsewhere."  Here  the  child  was  born 
within  the  Bamefc  Union,  and  the  burden  not 
being  thrown  elsewhere  thai  union  is  bound  to 
maintain  the  child. 

HuDDLESTON,  B. — I  have  no  doubt  as  to  what 
our  decision  ought  to  be  in  this  case.  The 
mother  of  this  unfortunate  child,  whose  admission 
into  the  workhouse  of  the  Barnet  Union  we  are 
asked  to  order,  became  lunatic  within  the  White- 
chapel  Union,  and  was,  consequently,  removed  to 
the  Middlesex  County  Lunatic  Asylum  at  Colney 
Hatch.  Under  these  circumstances  the  95 ih 
section  of  the  statute  16  &  17  Vict.  c.  97,  came 
into  operation,  and  she  became  chargeable  to  the 
parish  from  which  she  was  sent,  that  is,  to  the 
Whitechapel  Union,  unless,  and  until  the  White- 
chapel  Union  could  establish  that  she  was  settled 
in  some  parish  outside  their  union.  On  inquiry, 
however,  it  turned  out  that  she  was  a  foreigner, 
and  had  not  acquired  any  settlement ;  and  so  by 
the  operation  of  the  section  I  have  mentioned  she 
was  and  is  chargeable  to  the  Whitechapel  Union. 
After  her  removal  in  this  manner  to  the  Colney 
Hatch  Asylum,  which  is  a  large  building  covering 
a  considerable  space  of  ground,  situate  in  several 
parishes,  not  all  belonging  to  the  same  union,  she 
gave  birth  to  the  child  which  is  the  subject  of 
the  present  inquiry,  in  a  part  of  the  asylum 
situate  in  the  Barnet  Union,  the  child  being,  there 
is  no  Reason  to  doubt,  a  bastard  child.  Now,  if 
the  mother  were  dead  the  child  would  clearly  be 
chargeable  to  the  union  in  which  it  was  bom. 
Here,  however,  the  mother  is  still  living,  and  the 
question  consequently  arises  whether  the  child, 
being  within  the  age  of  nurture,  can,  under  the 
special  circumstances  of  this  case,  be  contrary 
to  the  usual  rule  separated  from  its  mother. 
There  are  many  decided  cases  which  go  to'  show 
that  children  under  the  age  of  nurture  are  not  to 
be  separated  from  their  mother,  and  in  Reg.  v. 
Birmingham  (5  Q.  B.  210)  it  is  laid  down  in  the 
clearest  manner  that  the  rule  cannot  be  dispensed 
with  by  the  mother's  consent,  since  it  is  estab- 
lished, not  for  the  benefit  of  the  mother,  but  for 
the  benefit  of  the  child.  But  it  is  also  clear  that 
exceptional  circumstances  may  arise  which  may 
in  certain  circumstances  override  the  rule.  This 
was  the  case  in  Reg,  v.  The  Inhabitants  of  Comha 
(5  E.  &  B.  892),  where  the  mother  being  unable 
to  afford  the  child  nurture,  and  the  separation 
being  hondiide  for  the  benefit  of  the  child,  it  was 
held  that  the  child  might  be  separated  from  her. 
The  rule,  therefore,  is  not  so  rigid  as  not  to  admit 
of  exception.  We  must,  therefore,  look  at  the 
circumstances  of  this  case  and  see  whether  they 
are  of  such  an  exceptional  nature  that  the  rule 
ought  to  be  dispensed  with.  The  child  was  born 
last  October,  and  is  therefore  only  a  few  months 
old  and  urgently  requires  the  care  of  a  mother  if 
it  can  have  it.  But  the  mother,  as  the  affidavits 
show,  is  suffering  from  mania,  and  even  if  she 
recovers  will  probably  always  suffer  from 
weakened  intellect  arising  therefrom.  Further 
than  that,  it  is  stated  that  she  does  not  nur- 
ture the  child  and  is  not  capable  of  nurturing 
it,  or  likely  to  be  able  to  nurture  it,  or  maintain 
it  or  take  proper  care  of  it.  In  such  a  case  there 
can  to  my  mind  be  but  little  difficulty  in  exercis- 
ing the  discretion  which  wc  undoubtedly  have.  If 
the  circumstances  of  this  case  are  such  that 
the  rule  which  forbids  us  to  separate  a  child  from 


its  mother  fails  to  operate,  then  the  ordinary  law 
must  prevail,  and  it  will  become  chargeable  to 
the  union  in  which  it  has  a  settlement  by  its 
birth.  The  principle  by  which  we  must  be  guided 
in  deciding  this  matter  is  that  laid  down  in  B£g. 
V.  Tlie  Inhabitants  of  Birmingham  (5  Q.  B.  210), 
and  we  must  inquire  whether  it  is  for  the  benefit 
of  the  child  that  it  should  not  be  separated  from 
its  mother.  I  cannot  see  that  it  is  so.  Fatting 
aside  the  possibility  that  the  mother  might  in  » 
fit  of  frenzy  do  the  child  harm,  or  even  cause  its 
death,  I  cannot  see  how  the  child  is  to  be  benefited 
by  remaining  with  a  mother  who  is  not  capable 
of  nurturing  it,  and  cannot  even  take  proper  care 
of  it.  If  then  it  is  not  for  the  benefit  of  the 
child  that  it  should  remain  with  its  mother,  it  ia 
not  chargeable  to  the  Whitechapel  union,  bnt  to 
the  union  in  which  it  is  settled  by  birth.  For 
these  reasons  I  am  of  opinion  that  th%  rule  most 
be  made  absolute  for  a  writ  of  mandamus  directing 
them  to  admit  the  child  into  the  workhouse  of 
their  union. 

Manistt,  J. — I  am  of  the  same  opinion,  and  for 
the  same  reasons.  j^^^^  ^j^j^ 

Solicitors  for  the  prosecutors,  Beal,  Phillips, 
and  Beal, 

Solicitors  for  the  defendants,  the  Guardians  of 
the  Poor  of  the  Barnet  Union,  Houghton  and 
Byfield. 
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Saturday,  April  21,  1888. 

(Before  Lord  Coleridge,  0.  J.,  Manistt,  Havkbs, 
Mat  HEW,  and  Smitjj,  J  J.) 

Eeg.  V,  Stephens,  (a) 

Criminal  law — Embezzlement — Separate  chargei 
included  in  one  indictment — Evidence  of  motive 
and  intention — Admissibility  of  evidence  on  oIZ 
charges  in  support  of  conviction  on  each  charge-' 
Acquittal  on  one  of  the  charges — Precumption  as 
to  intention. 

An  indictment  charged  a  prisoner  with  Jiatnng  as  a 
booking  clerk  of  certain  steamship  otcners  em- 
bezzhd  the  moneys  of  his  masters  on  three  separate 
occasions,  tlie  charges  being  contained  in  thne 
counts  of  the  same  indictment.  In  support  of  the 
first  count  it  xoa>s  j>rovec2,  amongst  other  (kings, 
that  the  prisoner  received  money  for  the  carriage 
of  animals  by  steamer  which  it  was  his  duty  to 
j)ay  over  to  his  masters^  cashier;  in  support  of 
the  second  count,  thai  lie  was  supplied  wiih  a 
number  of  tickets  for  issue  to  passer^ers  by  his 
masters*  steamers,  which  purported  to  be  irntn- 
bered  consecutively,  bid  were  not  examined  before 
tJiey  were  delivered  to  him.  The  tickets  were  tied 
up  in  bundles,  and  were  in  the  prisoner's  dtarge, 
he  alone  having  a  key  of  tlie  case  in  which  they 
were  kept.  Certain  tickets,  bearing  numbers  cor- 
responding  to  tlie  numbers  of  certain  of  the  tickets 
in  one  of  the  bundles  delivered  to  the  prisoner, 
assuming  such  bundle  to  have  been  complete,  were 
put  in  evidence,  which  tickets  were  stamped  in  a 
manner  similar  to  other  tickets  which  the  prisoner 
had  issued  to  passengers  hi/  one  of  the  steamers, 
and  which  were  notched  as  they  would  liave  been 
had  they  been  tcsed  by  passengers  on  board  such 

(a)  Beported  by  B.  Cummimouam  Olxn,  £aq^  BuTister«t-LAY. 
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ateamer,  and  evidence  wols  given  iliat  the  prisoner 
had  not  handed  over  to  the  cashier  any  moneif  in 
reepect  of  such  tickets,  Evidence  was  also  given 
in  support  of  the  third  count,  hut  upon  this  count 
the  jury  found  the  prisoner  not  guilty ,  while  they 
convicted  him  upon  the  first  and  second  counts. 
TJie  junj  were  directed,  as  to  the  first  count,  that 
they  might  take  into  consideration  the  evidence 
given  as  to  the  prisoner's  conduct  in  relation  to 
the  matters  charged  in  the  second  and  third  counts; 
aytd  as  to  the  second  count,  that,  if  tliey  were  of 
opinion  from  the  whole  of  the  evidence  that  the 
prisoner  liad  issued  the  tickets  for  money  in  the 
ordinary  way,  and  talcentlie  moneij  he  had  received 
for  his  own  use,  malcing  false  entries  in  his  hooks 
to  conceal  it,  they  might  find  him  guilty. 
Held,  that  the  jury  were  justifi^ed  it*  presuming 
from  the  evidence  in'silpport  of  the  second  count 
that  the  prisoner  had  issued  tickets  and  received 
money  for  them,  which  he  had  appropriated; 
and  that  they  w&re  at  liheiiy,  in  order  to  arrive 
at  a  conclusion  upon  any  one  of  the  clhourges, 
to  take  into  consideration  the  evidence  given  in 
support  of  the  orhen*  charges,  notwithstanding 
the  fact  that  upon  one  of  such  charges  they 
found  a  verdict  of  not  guilty. 

Case  reserved  by  the  Eecorder  of  Plymouth  upon 
an  indictment  tried  before  him  at  the  January 
quarter  sessions  for  the  borough. 

The  prisoner  was  indicted  in  the  first  count  for 
embezzling  from  his  masters,  Henry  John  Waring 
and  another,  the  sum  of  1^  8s.  on  the  26th  Oct. 
1887. 

The  second  count  charged  him  with  embezzling 
from  his  masters  on  the  5th  Nov.  of  the  same 
year  the  sum  of  10s. 

The  third  count  charged  him  with  embezzling 
from  his  masters  on  the  12th  Nov.  in  the  same 
year  the  sura  of  12«.  6a. 

The  evidence  showed  that  the  prisoner  was  a 
booking  clerk  in  the  employment  of  Messrs. 
"Waring  and  Co.,  who  were  the  agents  for  the 
Clyde  Shipping  Company,  whose  steamers  call  at 
Plymouth,  and  sail  tnence,  amongst  other  places, 
to  Belfast,  AVaterford,  and  Glasgow. 

It  was  proved  with  respect  to  the  charge  con- 
tained in  the  first  count  that  on  the  26th  Oct. 
1887  the  prisoner  was  paid  on  behalf  of  Messrs. 
Waring  and  Co.,  by  a  farm  bailiff  named  Small, 
27».  for  the  carriage  of  two  bullocks  by  steamer 
from  Plymouth  to  Belfast,  and  gave  a  receipt  on 
a  form  taken  from  a  book  provided  by  Messrs. 
Waring  and  Co.  for  the  purpose. 

^  Evidence  was  given  that  no  entry  was  made  by 
him  on  the  counterfoil  of  the  receipt  of  the  trans- 
action such  as  it  was  his  duty  to  make,  and  that 
the  receipt  itself  was  torn  out  of  the  end  of  the 
receipt  book,  and  not  from  the  part  of  the  book 
from  which  receipts  were  usually  taken,  and 
where  the  absence  of  an  entry  on  the  counterfoil 
would  have  been  at  once  noticed  by  the  store- 
keeper. 

It  was  proved  that  it  was  the  prisoner's  duty 
to  pay  the  sum  at  once  to  the  casnier  of  Messrs. 
Waring  and  Co.,  but  that  at  the  end  of  a  fortnight 
he  had  not  done  so,  and  when  spoken  to  by  the 
cashier  admitted  he  had  received  the  amount,  and 
when  he  was  asked  why  he  had  not  paid  it  over 
made  no  answer. 

With  respect  to  the  second  count,  it  was  proved 
that  it  was  the  duty  of  the  prisoner  to  issue 


tickets  to  passengers  about  to  proceed  by  steamer, 
and  receive  the  money  for  them;  that  he  was 
supplied  with  tickets  similar  to  those  used  on 
railways,  and  a  case  in  which  they  were  placed 
similar  to  those  used  on  railways,  from  which 
the  tickets  could  be  drawn  one  by  one  from  the 
bottom.  The  tickets  supplied  to  the  prisoner 
were  numbered  consecutivelv.  A  packet  of  250 
tickets  from  Plymouth  to  Waterford,  numbered 
from  1750  to  2000,  and  a  packet  of  250  tickets 
from  Plymouth  to  Glasgow,  numbered  8750  to 
9000,  were  given  to  him  in  the  course  of  the 
year  1887.  These  tickets  were  not  examined  by 
the  witness  before  being  delivered  to  the  prisoner, 
but  were  delivered  tied  up  as  they  were  received 
from  the  manufacturers. 

It  was  proved  that  the  tickets  were  in  charge 
of  the  prisoner,  who  alone  had  a  key  of  the  case, 
but  other  persons  had  access  to  the  booking 
office. 

It  was  proved  that  it  was  the  duty  of  the 
prisoner  after  the  departure  of  a  steamer  to  enter 
m  a  book  supplied  to  him  for  the  purpose  under 
the  appropriate  headings  the  name  of  the  steamer, 
its  destination,  the  numbers  of  the  first  and  last 
ticket  issued,  the  number  of  tickets  issued,  and 
the  money  received  for  them. 

Soldiers  and  sailors  when  travelling  usually 
paid  for  their  tickets  by  Government  warrants, 
and  it  was  the  duty  of  the  prisoner  to  enter  in 
the  appropriate  columns  of  the  same  book  the 
number  on  each  warrant,  the  number  of  pas- 
sengers covered  by  the  warrant,  the  number  of 
each  ticket  issued  in  respect  of  them,  and  the 
value  of  the  tickets,  and  also  to  write  on  the 
back  of  the  ticket  the  fact  that  it  was  issued 
against  a  warrant,  with  the  number  of  the 
warrant. 

It  was  further  the  duty  of  the  prisoner  at  the 
end  of  each  week  to  make  up  the  book  and  pay 
over  to  one  of  the  partners,  Mr,  Ward,  the 
total  money  received,  and  to  hand  to  him  the 
wari'ants. 

It  was  the  duty  of  the  prisoner  when  issuing 
each  ticket  to  date  it  by  means  of  a  machine  kept 
for  the  purpose  in  the  office,  in  which  he  had  to 
alter  the  month  when  required,  having  separate 
letters  for  that  purpose,  and  to  alter  daily  the 
date  to  correspond  with  the  day  of  the  month. 
It  was  shown  that  all  tickets  so  dated  by  the 
prisoner  in  the  month  of  November  were  dated 
tfou.  instead  of  Nov. 

From  the  book  abov>e  referred  to,  which  was 
ut  in  evidence,  it  appeared  that  on  the  6th 

ov.  1887,  a  steamer  named  the  Gopeland  sailed 
from  Plymouth  to  Waterford,  and  entries  in  the 
prisoner's  handwriting  stated  that  he  issued 
seven  tickets,  numbers  1861  to  1867  inclusive, 
and  that  the  three  tickets  1865,  1866,  and  1867 
were  issued  against  warrants. 

On  the  14th  Nov.,  in  consequence  of  informa- 
tion received  from  the  head  office  at  Glasgow, 
Mr.  Ward  asked  the  prisoner  to  show  him  the 
next  ticket  in  the  case  for  Waterford,  and  it 
proved  to  be  numbered  1871. 

The  tickets  numbered  1861  to  1870  were  all 
produced,  they  were  all  dated  Nou.  6  in  an 
exactly  similar  manner,  and  all  had  in  them  a 
notch  such  as  they  would  have  had  if  they  had 
been  used  by  passengers  on  board  the  steamer. 
On  the  back  of  the  tickets  1866  and  1867,  but  not 
on  the  back  of  1865,  was  a  note  in  the  band- 


^ 


568 


MAGISTRATES'  OASES. 


Cb.  Cab.  Res.] 


Beg.  v.  Stephens. 


[Cb.  Cas.  Res. 


writing  of  the  prisoner  that  they  were  pjiven  as 

r'nst  warrants,  and  on  the  hack  of  ticket 
1870  was  a  similar  note  signed  with  the  pri- 
soner's initials. 

The  valne  of  each  ticket  from  Plymouth  to 
Waterford  was  ten  shillings,  the  amoant  carried 
over  in  the  book  as  the  total  received  was  that 
which  would  have  been  received  if  seven  tickets 
only,  and  three  of  them  against  warrants,  had  been 
issued,  and  at  the  end  of  the  week  the  prisoner 
handed  over  to  Mr.  Ward  the  amount  of  canh, 
which  would  have  been  correct  if  such  seven 
tickets  only  had  been  issued. 

The  prisoner  was  asked  on  the  14th  Nov.  if 
he  had  any  other  money  of  the  company,  and  he 
said  that  he  had  not. 

With  respect  to  the  offence  charged  in  the  third 
count,  it  was  proved  that,  according  to  the  entries 
in  the  prisoner's  handwriting  in  the  book  above 
mentioned,  a  steamer  named  the  Skerryvore  sailed 
on  the  12th  Nov.  from  Plymouth  to  Glasgow ;  that 
fourteen  tickets  had  been  issued,  numbered  8893 
to  8906  inclusive;  and  that  fourteen  tickets 
entered  in  the  book  as  numbered  8892  to  8905 
were  issued  against  warrants. 

It  also  appeared,  according  to  an  entry  in  the 
prisoner's  nandwriting  on  the  same  page,  that  two 
tickets,  numbered  88^  and  8891,  had  been  issued 
for  a  steamer  that  left  Plymouth  on  the  9th  Nov., 
and  by  previous  entries  that  other  tickets  had 
been  issued  for  a  steamer  leaving  Plymouth  for 
Glasgow  on  the  3rd. 

It  was  proved  that  when  the  ticket  case  was 
examined  on  the  14th  Nov.,  the  next  ticket  from 
Plymouth  to  Glasgow  was  numbered  8910.  Seven- 
teen tickets,  nunioered  8893  to  8909,  were  pro- 
duced before  me,  all  having  a  mark  similar  to 
that  which  they  would  have  received  if  used  by 
passengers. 

Of  these  tickets,  that  numbered  8893  was  dated 
Nou.  3,  the  two  tickets  numbered  8894  and  8895 
were  dated  Nou.  9,  and  the  fourteen  following 
tickets  were  dated  Nou.  12. 

It  was  proved  that  the  value  of  each  ticket 
from  Plymouth  to  Glasgow  was  12«.  6d,,  and  that 
the  prisoner  had  entered  in  the  book  the  proper 
amount  for  fourteen  tickets,  and  had  at  tne  end 
of  the  week  accounted  to  his  masters  on  that 
footing. 

It  was  objected  on  behalf  of  the  prisoner  that 
there  was  no  evidence  to  go  to  the  jury  on  the 
second  and  third  counts,  because  no  evidence  had 
been  given  that  the  prisoner  personally  issued 
the  tickets,  or  that  if  he  did  so  he  received  any 
money  for  them,  and  that  if  he  issued  the  tickets 
to  friends  without  being  paid  he  might  be  guilty 
of  larceny,  but  could  not  be  guilty  of  embezzle- 
ment. 

The  Recorder  directed  the  jury  as  to  the  first 
count  (inter  alia)  that  if  they  thought  that  the 
prisoner  had  received  the  sum  of  27«.,  and  that 
ne  had  failed  to  pay  it  over  when  he  ought  to 
have  done  so,  they  might  take  into  consideration 
the  evidence  that  had  been  given  as  to  the  prisoner's 
conduct  in  relation  to  the  matters  referred  to  in 
the  second  and  third  counts  in  order  to  determine 
whether  this  was  accidental  or  done  fraudulently. 

He  directed  them  as  to  the  second  count  that 
if  they  were  of  opinion  from  the  whole  of  the 
evidence  that  the  prisoner  had  issued  the  tickets 
for  money  in  the  ordinary  way,  and  that  he  had 
then  taken  the  money  he  had  so  received  for  his 


own  use  and  made  false  entries  in  the  book  to 
conceal  it,  they  might  find  him  guilty,  and  that 
the  fact  that  he  would  have  been  guilty  of  dis* 
honesty  if  he  had  given  the  tickets  to  friendi 
without  receiving  money  for  them  was  some 
evidence  that  he  had  issued  them  in  the  regular 
way. 

He  directed  them  as  to  the  third  count  that  u 
it  appeared  from  the  dates  on  the  tickets  that 
only  fourteen  tickets  were  in  fact  issued  on  the 
12th  Nov.  and  he  had  duly  accounted  for  fo^^ 
teen  tickets,  they  would  probably  hesitate  to  find 
him  guilty  on  that  count,  which  was  for  em- 
bezzling money  received  on  the  12th,  although 
they  might  think  that  the  fact  of  the  numben  of 
the  tickets  being  wrongly  entered  in  the  book 
pointed  to  some  previous  irregularities  in  the 
issuing  of  the  tickets. 

The  jury  found  the  prisoner  guilty  on  the  first 
and  second  counts  and  not  guilty  on  the  third 
count. 

The  question  for  the  consideration  of  the  court 
was,  whether  there  was  any  evidence  to  sapport 
the  finding  of  the  jury  on  the  second  count,  and, 
if  not,  whether  the  finding  of  the  jury  on  the  first 
count  ought  to  stand. 

DuTcBf  on  behalf  of  the  prisoner,  contended 
that  the  jury  had  been  misdirected  in  being  told 
that  they  might  consider  evidence  given  in 
support  of  the  second  and  third  counts  in  coming 
to  a  conclusion  upon  the  offence  alleged  in  the 
first  count.  That,  although  it  was  permitted  to 
join  the  three  offences  in  one  indictment,  still 
such  offences  were  distinct,  and  must  be  treated 
as  separate  felonies : 

Reg.  V.  Holt,  8  Cox  C.  C.  411 ;  BeU's  C.  C.  280;  SO 
L.  J.  11,  M.  C. 

In  Beg,  v.  Francis  (30  L.  T.  Rep.  N.  S.  503;  12  Cox 
C.  C.  612;  L.  Ren.  2  Cr.  Cas.  Res.  128;  43  L.  J. 
97,  M.  C.)  it  was  neld  that  on  an  indictment  for 
attempting  to  obtain  money  by  falsely  pretend- 
ing a  ring  was  composed  of  diamonds,  which  was 
in  fact  composed  of  crystals,  evidence  was  ad- 
missible of  a  false  pretence  on  a  prior  occasion 
that  a  chain  which  was  plated  was  gold.  Bnt  in 
Castro  V.  The  Queen  (43  L.  T.  Rep.  N.  S.  80; 
L.  Rep.  6  Q.  B.  601 ;  14  Cox  C.  C.  467)  James, 
L.J.  in  the  course  of  his  judgment  said :  "  It 
being  the  law  that  a  man  might  be  tried  at  the 
same  time  upon  several  charges  contained  in 
several  counts  of  that  same  indictment,  to  mj 
mind  no  valid  reason  can  be  given  for  drawing  a 
distinction  between  a  trial  and  an  action  upon  an 
indictment  charging  several  misdemeanours  and 
separate  trials  and  convictions  upon  separate  in- 
dictments;" which  statement  was  founded  on 
O'ConneU  and  others  v.  The  Queen  (11  C.  &  F.  155; 
1  Cox  C.  C.  413).  The  counts  in  the  present  in- 
dictment are  therefore  by  law  separate  indict- 
ments. [Mathew,  J. — ^Then  yon  say,  do  yon  not, 
that  if  he  in  acquitted  on  one  count  he  mast  be 
acquitted  upon  all,  for  if  acquitted  on  one  the 
evidence  given  in  support  of  that  count  becomes 
inadmissible  in  support  of  the  other  oonnts?] 
Here,  if  the  third  count  on  which  the  prisoner 
was  acquitted  had  not  been  contained  in  the  in- 
dictment, the  evidence  would  clearly  have  been 
inadmissible  on  the  first  and  second  counts,  and 
therefore  the  evidence  as  to  each  count  should 
have  been  confined  to  those  questions  upon  which 
it  was  admissible.   In  Beg,  v.  WooUey  (4  Cox  C.  C. 
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251)  the  proper  course  of  procedure  is  laid  down 
by  Piatt,  B.  [Hawkins,  J. — In  Beg.  v.  Francis 
(43  L.  J.  99,  M.  C.)  Blackburn,  J.  said :  "  The 
question  in  Beg,  v.  HoU  was,  whether  the  prisoner 
bad  the  authority  or  not  which  he  said  he  had. 
The  piece  of  evidence  objected  to  seems  to  me 
quite  immaterial  on  that  point,  and  how  the 
reception  of  a  perfectly  immaterial  piece  of  evi- 
dence caused  the  court  to  quash  the  conviction 
I  confess  I  do  not  understand."]  The  evidence 
upon  each  count  was  clearly  distinguishable. 
[Lord  GoLEBiDos,  G.J. — How  could  the  jury  dis- 
miss from  their  minds  evidence  which  was  pro- 
perly admissible  on  certain  counts  while  they 
were  dealing  with  other  counts  P]  Here,  on  the 
other  hand,  they  were  expressly  told  to  consider 
such  evidence.  In  Beg.  v.  Oibaon  (56  L.  T.  Bep. 
N.  S.  367 ;  16  Cox  C.  C.  181 ;  18  Q.  B.  Div.  510) 
it  was  held  that  a  misdirection  avoided  the 
verdict.  [Lord  Coleridge,  C.J. — But  there  the 
jury  were  directed  to  consider  evidence  which 
was  inadmissible  altogether.]  The  next  point 
is,  that  there  was  no  evidence  that  the 
prisoner  had  issued  the  tickets.  [Smith,  J. — 
He  had  the  case  and  the  key,  and  prima  facte 
was  the  only  person  who  could  have  got  at 
them.]  There  was  no  proof  that  the  prisoner 
had  sold  them,  or  that  the  particular  tickets 
produced  were  ever  in  his  possession.  [Lord 
Coleridge,  C.J. — ^You  cannot  say  that  since  the 
packets  of  tickets  are  found  to  have  been  numbered, 
and  it  was  for  the  jury  to  say  whether  all  the 
tickets  which  should  have  been  in  each  packet 
given  him  were  there.]  In  Beg.  v.  Keena  (L.  Bep. 
1  Cr.  Gas.  Bes.  113 ;  11  Cox  (5.  C.  123)  the  state 
of  facts  was  very  similar  to  those  here,  and  it  was 
held  that  sect.  71  of  24  &  25  Vict.  c.  96,  dues  not 
justify  an  allegation  of  embezzlement  of  money 
when  a  cheque  only  was  embezzled  and  there  was 
no  proof  that  the  prisoner  had  ever  cashed  the 
cheqae;  so  here  there  is  no  proof  that  the  pri- 
soner ever  received  any  money  for  the  tickets. 
In  Beg.  v.  Fuidge  (9  L.  T.  Bep.  N.  S.  777 ;  9  Cox 
G.  C.  430;  33  L.  J.  74,  M-  C.)  it  was  held  that 
where  two  charges  of  false  pretences  were  in- 
cluded without  leave  in  one  indictment,  and  the 
court  received  evidence  on  both  charges,  that  the 
part  of  the  indictment  relating  to  the  second 
charge  should  have  been  quashed,  and  that,  as 
evidence  upon  that  charge  would  not  then  have 
been  admissible,  the  conviction  could  not  be  sup- 
ported ;  so  here  the  conviction  was  bad,  because 
the  jury  considered  in  dealing  with  the  first  and 
second  charges  the  evidence  given  upon  the 
third  charge  upon  which  they  acquitted  him,  which 
evidence  was  therefore  inadmissible. 

Thorn,  for   the   prosecution,  was  not   called 
npon. 

«  , 

Lord  Coleridge,  C.J. — I  am  of  opinion  that 
this  conviction  should  be  affirmed,  and  that  there 
was  no  misdirection  by  the  learned  Becorder.  The 
indictment  contains  three  separate  charges  of 
embezzlement  of  three  separate  sums  on  three 
separate  occasions  from  tne  same  masters,  and, 
of  course,  separate  evidence  would  have  to  be 
given  upon  each  charge.  Now,  inasmuch  as  if 
you  could  only  indict  a  person  in  respect  of  one 
embezzlement  in  an  Indictment  it  might  easily  be 
said  to  have  arisen  out  of  a  mistake  in  his  accounts, 
although  there  might  really  have  been  a  number 
of  other  cases  against  him,  the  Legislature  very 
Mag.  Gas.— Vol.  XIV. 


properljr  enables  three  separate  charges  to  be  in- 
cluaed  in  the  same  indictment.  If,  therefore,  any 
evidence  tendered  in  the  course  of  the  trial  was 
relative  to  any  one  of  the  charges,  it  was  admis- 
sible in  consequence  of  the  express  enactment  of 
the  Act  of  Parliament;  and  in  this  case  it  is 
admitted  that  the  evidence  tendered  in  support 
of  the  first  count  was  admissible  and  rigntly 
admitted,  and  that  the  Becorder  could  not  have 
rejected  it,  had  he  been  told  that  it  would  not  go 
to  prove  the  second  or  third  counts.  The  evidence 
was  clearly  admissible  when  it  was  given,  and  it 
went  to  the  jury,  who  had  the  three  charges  left 
to  them  and  were  told  that  they  must  consider 
the  three  cases  separately.  They  acauitted  the 
prisoner  on  the  third  count,  but  found  nim  guilty 
on  the  first  and  second  counts.  With  regard  to 
the  second  count  it  is  objected  that  there  was  no 
evidence  to  support  it ;  but  it  was  proved  that 
bundles  of  tickets,  which  we  must  take  to  have 
been  properly  and  consecutively  numbered  from 
the  statement  of  the  Becorder,  were  given  into  the 
custody  of  the  prisoner,  that  he  was  the  proper 
person  to  have  tne  custody  of  them,  and  that  thej 
were  put  in  a  case  of  which  he  had  a  key,  and,  it 
is  to  be  presumed,  Of  which  no  one  else  had  a  key. 
Certain  of  the  tickets  appear  to  have  gone  away, 
and  there  was  evidence  as  to  all  of  them  that  they 
had  passed  into  the  prisoner's  possession ;  there 
was  also  evidence  that  they  had  passed  out  of  his 
possession,  whether  for  money  or  not  we  do  not 
know,  and  as  to  some  of  them  it  was  proved  that 
they  were  not  issued  as  against  warrants.  Now, 
in  order  to  find  the  prisoner  guilty  of  embezzle- 
ment, it  was  necessary  to  prove  that  he  had 
received  money  on  behalf  of  his  masters^uid  that 
he  had  misappropriated  it.  It  is  said  that  there 
was  no  such  eviaence,  but  it  is  conceded  that,  if 
there  was  any  evidence  at  all,  it  must  have  gone 
to  the  jury.  Now,  how  can  it  be  said  there  was 
no  evidence  P  That  there  was  a  receipt  of  money 
by  the  prisoner  it  is  said  is  merely  a  presumption, 
and  no  doubt  it  was  merely  a  presumption.  It  is 
difficult  to  conceive  a  case  in  which  there  can  only 
be  ocular  demonstration,  and  if  the  contention  on 
behalf  of  the  prisoner  were  right  it  would  always 
be  possible,  whenever  ocular  demonstration  was 
wanting,  to  say  that  the  inference  the  jury  drew 
might  have  been  wrong,  and  that  if  it  was  wrong 
there  was  therefore  no  proof  of  the  o&nce.  But 
that  is  a  fallacy,  for  it  is  for  the  jury  to  consider 
whether  the  inference  they  draw  is  correct  or  not. 
There  are  no  facts  here  tqfphow  or  raise  an  infer- 
ence that  money  never  passed  into  the  prisoner's 
possession ;  and,  on  the  other  hand,  there  are  facts 
from  which  reasonable  men  might  draw  the 
presumption  that  money  did  pass,  and  the 
jury  drew  that  presumption ;  and  to  say  that  it 
IS  a  mere  presumption  unsupported  by  evi- 
dence is  a  fallacy.  The  passage  which  was 
cited  from  Lord  Stowell  (a)  is  extremely  valuable 

(a)  The  passage  cited  was  from  the  judgvient  of  Lord 
Stowell  wnen  Sir  William  Soott,  in  Evans  v.  Evans 
(1  Hagg.  Cons.  Sep.  605),  viz  :  *'  It  has  been  asked,  and 
very  properly  asked,  'Bo  not  conrts  of  jaatice  admit 
presamptive  proof  ?  Bo  yon  expect  ocular  proof  in  all 
caseaP'  I  take  the  mle  to  be  this:  If  tou  have  a 
criminal  fact  ascertained,  yon  may  then  take  presnmp- 
tive  proof  to  show  who  did  it ;  to  fix  the  criminal,  having 
then  an  actnal  corpus  delicti.  Show  me  then,  in  this 
case,  that  a  crime  naa  been  committed,  and  I  shall  not 
be  at  a  loss  to  fix  the  criminal ;  bnt  to  take  presnmp- 
tions  in  order  to  swell  an  equivocal  fact,  a  fact  that  is 
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as  a  }>assa^  of  legal  literature;  but,  when 
it  is  cited  in  order  to  show  that  a  clerk  did 
not  receive  money  for  tickets  he  was  bonnd  to 
sell,  is  to  mistake  its  application.  It  is  said  that 
the  Recorder  was  wrong  in  saying  to  the  jury  in 
effect  this,  "  You  must  look  at  it  all  together,  and 
deal  with  each  charge  separately.  There  are 
three  charges,  and,  according  as  you  find  the 
first  charge  made  out  or  not,  you  must  find  the 
prisoner  guilty  or  not  guilty ;  and  you  must  do 
the  same  with  regard  to  the  second  and  third 
charges."  It  seems  to  me  that  he  went  on  to  say, 
"  You  must  consider  the  whole  case,  and  take  the 
whole  of  the  evidence  on  all  three  counts  as  if  it 
was  given  on  each  count ;"  and  that  he  was  per- 
fectly right  in  so  doing,  because  the  Act  of 
Parliament,  in  allowing  the  three  charges  to  be 
included  in  one  indictment,  made  him  right.  I 
should  also  have  thought  he  was  right  in  what 
he  did  without  the  help  of  the  Act  of  rarliament, 
because  the  conduct  of  the  prisoner  on  each 
occasion  was  cognate  to  the  inquiry,  and  took 
place  within  a  reasonable  time,  and  was,  I  think, 
fairly  taken  into  consideration  by  the  jury  in 
considering  whether  he  was  guilty  upon  any 
one  of  the  charges.  The  direction  was  there- 
fore right,  and  the  conviction  should,  in  my 
opinion,  be  upheld. 

Manistt,  J. — I  am  of  the  same  opinion,  and 
shall  not  say  anything  upon  any  of  the  points 
dealt  with  by  my  Lord,  with  the  exception  of  one, 
which  is  the  allegation  that  there  was  a  mis- 
direction in  telling  the  jury  that  they  might  take 
into  consideration  the  evidence  given  in  support 
of  the  second  and  third  counts  in  considering  the 
first  cqpnt.  There  were  three  counts,  charging 
three  embezzlements.  As  to  the  third  count, 
the  evidence  was  not  sufficient  to  convict  the 

Srisoner.  Now,  in  the  first  place,  was  the  evi- 
ence  admissible?  I  take  it  as  a  general  rule 
that  evidence  ought  to  be  confined  to  the  par- 
ticular issue  upon  which  it  is  given ;  and  here 
it  is  said  there  are  three  issues.  But  the  general 
rule  is  subject  to  several  exceptions,  one  of  which 
is  with  the  view  of  explaining  the  object  and 
intention  of  the  prisoner,  and  cannot  be  better 
stated  than  it  is  stated  in  Boscoe's  Digest  of 
Evidence,  at  p.  94,  where  it  is  said:  "There 
are  cases  in  which  much  greater  latitude  is 
permitted,  and  evidence  is  allowed  to  be  given 
of  the  prisoner's  conduct  on  other  occasions, 
where  it  has  no  other  connection  with  the 
charge  under  inquiry^  than  that  it  tends  to 
throw  light  on  what  were  his  motives  and 
intention  in  doing  the  act  complained  of. 
This  cannot  be  done  merely  with  the  view  of 
inducing  the  jury  to  believe  that,  because  the 
prisoner  has  committed  a  crime  on  one  occasion, 
he  is  likely  to  have  committed  a  similar  offence 
on  another ;  but  only  by  way  of  anticipation  of 
an  obvious  defence,  such  as  that  the  prisoner  did 
the  act  of  which  he  was  accused,  but  innocently 
and  without  any  guilty  knowledge,  or  that  he 
did  not  do  it  because  no  motive  existed  in  him 
for  the  commission  of  such  a  crime,  or  that  he 
did  it  by  mistake."  Numbers  of  instances  are 
given  in  illustration  of  this  statement,  and  I  do 
not  think  I  can  refer  to  any  case  which  puts  it 

absolntely  ambignona  in  its  own  nature,  into  a  oriminal 
fact,  is  a  mode  of  ^rooeeding  of  a  very  different  nature, 
and  would,  I  take  it,  be  an  entire  misapplioation  of  the 
doctrine  of  preanmptionB." 


more  clearly  than  that  of  Reg.  v.  Biekairdum 
(2  F.  &  F.  343).  It  was  a  case  of  embezslement, 
and  the  evidence  was  to  the  effect  that  it  was  the 
prisoner's  duty  to  make  out  weekly  accounts  of 
the  payments  made  by  him,  by  entering  them  in 
a  book,  and  adding  them  up  at  the  end  of  each 
week.  On  three  several  occasions  within  six 
months  the  prisoner  entered  the  payments  made 
by  him  correctly,  but,  in  adding  up  the  items, 
made  the  totals  zl.  greater  than  they  really  were 
for  which  he  received  credit.  Ajb  the  trial  evi- 
dence was  tendered  that,  en  a  series  of  occasions 
before  and  after  those  mentioned  in  the  indict- 
ment, precisely  similar  errors  had  been  made  by 
the  prisoner,  and  it  was  held  that  to  explidn 
motives  and  intentions  the  evidenoe  was  admis- 
sible. That  is  the  principle  which  runs  through 
all  the  cases.  The  evidence  is  admitted  not  to 
prove  the  guilt  of  the  prisoner,  but  to  prove 
motive.  The  case  was  tried  before  Williams,  J., 
whose  summing-up  is  very  short,  and  very 
much  to  the  point :  "  There  is  no  principto 
of  law  which  prevents  that  being  put  in  evi- 
dence which  might  otherwise  be  so,  merely 
because  it  discloses  other  indictable  offences. 
Now,  it  is  clear  that  on  this  indictment  the 
defence  must  be  that  these  are  mere  errors 
in  the  castings ;  and  such  defence  naturally 
arising,  any  lawful  means  may  be  resorted  to 
whereby  such  defence  may  be  anticipated,  and 
proved  to  be  ill-founded,  and  evidence  which  is 
admissible  for  such  a  purpose  is  not  the  less  so 
because  it  tends  to  prove  the  commission  of  other 
felonies  by  the  prisoner.  To  hold  that  this  evi- 
dence is  admissible,  is  in  accordance  with  the 
principle  laid  down  in  numerous  cases,  that  to 
explain  motives  or  intention  evidenoe  is  admis- 
sible, although  it  does  not  otherwise  bear  upon 
the  issue  to  be  tried."  It  is  not  with  a  view  of 
proving  guilt,  but  of  proving  the  intention  with 
which  the  act  was  done,  that  you  anticipate  it; 
and  it  therefore  appears  to  me  that  this  evidenoe 
was  admissible,  even  if  it  was  given  on  the  second 
or  third  counts.  Suppose  there  to  be  only  one 
count,  then,  without  otner  cases  being  charged  in 
the  indictment,  you  may  by  other  admissible  evi- 
dence prove  that  which  the  prisoner  has  done  on 
other  occasions  with  a  view  to  prove  whether  he 
is  guilty  on  that  one  count.  I  am  therefore  of 
opinion  that  this  conviction  should  be  afifirmed. 

Hawkins,  J. — I  am  of  the  same  opinion,  and 
think  that  the  conviction  ought  to  oe  affirmed. 
I  desire  to  add  that,  in  my  opinion,  even  if  there 
had  been  no  second  or  third  count  at  all,  the  evi- 
dence offered  was  admissible  on  the  issue  raised 
upon  the  first  count  of  the  indictment.  One  of 
the  essential  ingredients  of  an  indictment  for 
embezzlement  is,  that  the  conversion  of  the  money 
should  be  fraudulent.  The  evidence  was  equally 
admissible  if  the  second  or  third  counts  were 
struck  out,  for  the  jury  were  told  they  were 
entitled  to  consider  it,  in  order  to  show  whether 
it  was  an  accidental  misappropriation  or  not  I 
do  not  like  to  call  it  an  exception  to  the  genenl 
rule,  for  I  consider  it  was  evidence  directly  sppli^ 
able  to  the  issue  in  order  to  prove  fraud,  and  I 
am  clearly  of  opinion  that  the  conviction  was 
right,  and  ought  to  be  affirmed. 

Math£w,  J. — ^I  am  of  the  same  opinion.  In 
order  to  establish  the  guilt  of  the  prisoner  on  the 
first  count,  the   irregularity  of   the  priaoner's 
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conduct  was  pointed  ont,  and  in  order  to  anti- 
cipate the  defence,  evidence  of  similar  irregula- 
rities was  eiven.  In  my  opinion  it  is  perfectly 
clear  that  the  evidence  was  admissible. 

Smith,  J. — ^I  agree  that  the  conviction  mnst 
stand  in  this  case.  There  are  three  charges  of 
embezzlement  contained  in  one  indictment,  and 
under  such  circumstances  there  was  no  misdirec- 
tion on  the  part  of  the  Recorder  in  telling  the 
jury  they  might  lawfully  consider  the  conduct  of 
the  prisoner  in  relation  to  the  matters  referred 
to  in  all  the  counts,  when  considering  any  one  of 
them  in  order  to  determine  whether  the  prisoner 
had  failed  to  pay  over  money  accidentally  or 
fraudulently.  It  was  not  incumbent  upon  him 
to  tell  them  that  when  they  were  considering  the 
first  count  they  must  throw  out  of  their  con- 
sideration all  the  evidence  which  had  been  given 
upon  the  other  counts;  and  I  am  therefore  of 
opinion  that  the  conviction  must  stand. 

Conviction  affirmed. 

Solicitor  for  the  proseoution,  Trehame,  of 
Plymouth. 

Solicitors  for  the  prisoner,  Coode^  Kingdon,  and 
Cotton,  for  Square  and  Co.,  of  Plymouth. 


Satwrday,  April  21, 1888. 

(Before  Lord  Cole&idoe,  C. J.,  Manistt,  Hawkins, 
Mathew,  and  Smith,  JJ.) 

'  Reg.  V,  Owen,  (a) 

Crimindl  law  —  Practice — Evidence  —  Indictment 
for  indecent  OBsatdt-^Gonviction  for  common 
assault — Admisaihility  of  evidence  of  prisoner 
in  support  of  conviction — Criminal  Law  Amend- 
ment Act  1885  (48  ^  49  Vict.  c.  69),  s,  20. 

Upon  an  indictment  for  an  indecent  assault  upon 
a  woman,  in  which  was  also  contained  a  count 
for  a  common  a,8saultj  the  prisoner  elected  to 
ffive  evidence  in  pursuance  of  the  provisions  of 
sect,  20  of  the  Criminal  Law  Amendment  Act 
1885,  and  being  sworn  admitted  that  he  had  put 
his  arm  round  the  woman,  hut  denied  that  he  had 
indecently  or  otherwise  assaulted  her.  The  jury 
Ojcquitted  him  of  the  indecent  assault,  hut  con- 
victed him  of  a  common  assauU. 

Held,  thai  the  effect  of  the  Criminal  Law  Amend- 
ment Act  1885  is  to  render  admissions,  whicJi 
wotdd  rtot  have  been  admissible  previously, 
admissible  in  evidence  against  prisoners  if  made 
by  them  on  oath  under  sect.  20  of  the  Act ;  and 
that  the  prisoner  having  voluntarily  given  evi- 
dence in  respect  of  tlie  charge  of  indecent  assault, 
his  evidence  was  admissible  upon  the  whole  of 
the  indictment. 

This  was  a  case  reserved  at  the  Easter  Quarter 
Sessions  for  the  county  of  Worcester,  when  one 
William  Owen,  aged  eighty-one,  was  tried  on  the 
following  indictment  : 

Worcestershire  to  wit. — ^The  jurors  for  our 
Lady  the  Queen  upon  their  oath  present  that 
William  Owen,  on  the  twenty-fourth  day  of 
February  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  eighty-eight,  one  Julia  Bevan 
unlawfully  and  indecently  did  assault  and  her  the 
said  Julia  Bevan  then  did  beat,  wound,  and  ill- 
treat,  and  other  wrongs  to  the  said  Julia  Bevan 

(a)Beported  by  B.  CUNMiHOHix  Glkn,  Esq.,  BarriBter-at-Law. 


then  did,  to  thd  great  damage  of  the  said  Julia 
Bevan,  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our 
Lady  the  Queen,  her  crown  and  dignity. 

Second  count :  And  the  jurors  aforesaid  upon 
their  oath  aforesaid  do  further  present  that  the 
said  William  Owen,  on  the  day  aforesaid,  in  the 
year  aforesaid,  in  and  upon  the  said  Julia  Bevan 
unlawfully  did  make  an  assault,  and  her  the  said 
Julia  Bevan  then  did  beat,  wound,  and  ill-treat, 
and  other  wrongs  to  the  said  Julia  Bevan  then 
did,  to  the  great  damage  of  the  said  Julia  Bevan, 
against  the  peace  of  our  Lady  the  Queen,  her 
crown  and  dignity. 

Misdemeanour. 

Julia  Bevan  swore  that  the  prisoner  put  his 
arms  round  her  and  pressed  her  to  him,  that  he 
took  hold  of  her  and  tried  to  get  her  on  his  knee, 
that  he  tried  to  put  his  hand  up  her  clothes,  but 
she,  being  stronger  than  he  was,  prevented  him 
putting  his  hand  above  her  boots ;  that  he  took 
nold  01  her  and  tore  her  dress ;  that  all  this  was 
done  against  her  will  and  without  her  consent, 
and  she  iu  no  way  consented  thereto. 

Charles  Bevan,  her  husband,  swore  that  he 
called  on  the  defendant  next  day  and  accused  him 
of  indecently  assaulting  his  wife,  that  the  defen- 
dant said  he  was  very  sorry,  that  he  had  only  put 
his  hands  on  her. 

For  the  defence,  the  prisoner  and  a  man  named 
John  Drew  were  called ;  the  former  was  called 
under  the  provisions  of  the  statute  48  &  49  Yict. 
c.  69,  s.  20  (the  Criminal  Law  Amendment  Act),  (a) 
and  being  sworn,  admitted  that  he  had  put 
his  arm  round  Julia  Bevan,  but  denied  that  he 
had  indecently  or  otherwise  assaulted  her. 

No  objection  to  his  evidence  was  taken  by  the 
counsel  for  the  prosecution. 

The  jury  were  directed  that  in  any  case  there 
was  clear  evidence  of  a  common  assault ;  that  the 
question  of  an  indecent  assault  depended  on 
whether  the  jury  believed  the  prosecutrix  or  the 
defendant;  if  they  believed  the  prosecutrix  there 
was  ample  evidence  in  law  to  convict  the  defen- 
dant of  an  indecent  assault,  but  it  was  for  them 
to  say  if  they  thought  an  indecent  assault  or 
only  a  common  assault  had  been  committed. 

The  jury  acquitted  the  prisoner  of  indecent 
assault,  but  convicted  him  of  a  common  assault. 

Counsel  for  the  prisoner  then  urged  that  the 
conviction  could  not  be  sustained,  as  the  evidence 
of  the  prisoner  was  only  admissible  on  the  charges 
specified  in  the  20th  section  of  the  statute  48  & 
49  Yict.  c.  69,  and  no  other,  and  that  by  law  this 
evidence  in  case  of  a  common  assault  was 
inadmissible.  That,  as  the  Court  for  Crown 
Cases  Reserved  had  held  in  the  case  of  Reg.  v. 
Gibson  (L.  Rep.  18  Q.  B.  Div.  537)  if  any  evidence 
on  a  charge  not  legally  admissible  is  allowed  to 
go  to  the  jury  the  conviction  cannot  be  sustained. 

The  objection  was  overruled  and  the  convic- 
tion held  good  on  the  following  grounds :  (1) 
That  as  the  offences  were  misdemeanours,  and 
more  than  one  misdemeanour  might  be  included 
in  one  indictment  if  the  evidence  was  legally 
admissible  on  either  misdemeanour,  the  convic- 

(a)  Sect.  20  enacts  that  "every  person  charged  with 
an  offence  nnder  this  Act  ....  shall  be  competent 
bat  not  compellable  witnesses  on  every  hearing  at  every 
stage  of  snon  charge,  except  an  inqniry  before  a  grand 
jury" 
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tion  conld  be  sustained.  (2)  That  the  case  of 
Beg,  V.  Qihson  did  not  apply  to  cases  where  evi- 
dence was  legally  admissible  on  one  count  of  the 
indictment  and  inadmissible  on  the  other,  bat 
only  to  cases  where  the  evidence  was  in  no  case 
le^ljr  admissible  on  the  indictment.  (3)  That 
the  prisoner  not  being  legally  compellable  to  give 
evidence,  but  giving  evidence  voluntarily  on  his 
own  behalf,  could  not  thereby  render  his  convic- 
tion on  one  of  the  counts  of  the  indictment 
impossible.  (4)  That  without  the  prisoner's  evi- 
dence there  was  in  law  sufficient  evidence  to 
enable  the  jury  to  convict  of  a  common  assault  on 
the  evidence  for  the  prosecution  alone,  and  that 
being  so,  whatever  the  evidence  called  for  the 
defence,  whether  admissible  or  not  the  convic- 
tion was  good. 

The  question  of  law  for  the  opinion  of  the  court 
was.  Can  a  prisoner  on  an  indictment  for  inde- 
cent assault  which  contains  a  count  for  a  common 
assault  after  the  prisoner  is  called  as  a  wiiness 
for  the  defence  under  the  statute  48  &  49  Vict.  c. 
69,  s.  20,  be  legally  convicted  of  a  common  assault 
onlyP 

Sari/ngton,  for  the  prisoner,  submitted  that  the 
conviction  was  bad,  inasmuch  as  it  had  been 
founded  upon  evidence  which  was  inadmissible, 
the  prisoner's  evidence  having  been  used  to  con- 
vict nim  of  a  charge  of  common  assault,  in  respect 
of  which  charge  the  Criminal  Law  Amendment 
Act  did  not  make  it  admissible.  In  Latham  and 
others  v.  Tlie  Queen  (33  L.  J.  199,  M.  C.)  Black- 
bum,  J.  said :  "  Where  there  are  two  counts  in 
an  indictment,  the^  are  to  all  intents  and  pur- 
poses two  separate  indictments ;  and  although  the 
same  jurjr  are  sworn  to  find  the  truth  on  both,  it  is 
as  if  two  juries  were  trying  two  indictments ; "  and 
that  view  was  followed  by  the  House  of  Lords 
in  Castro  v.  The  Queen  (6  App.  Cas.  229).  The 
mere  fact  of  joining  two  charges  in  the  same  in- 
dictment will  not  render  evidence  inadmissible  on 
one  charge,  but  admissible  on  the  other,  admis- 
sible on  both,  and  Beg,  v.  Fuidge  (9  Cox  C.  C.  430 ; 
9  L.  T.  Rep.  N.  S.  777 ;  33  L.  J.  74,  M.  C.)  shows 
that  if  evidence  is  admitted  on  a  part  of  an  indict- 
ment which  is  bad,  the  conviction  on  the  whole 
indictment  is  bad.  Here,  had  the  two  charges 
been  contained  in  separate  indictments  and  heard 
by  separate  juries,  the  evidence  of  the  prisoner 
would  have  been  inadmissible  on  the  indictment 
for  the  common  assault.  Had  the  jury  here  be- 
lieved the  woman,  they  must  have  convicted  the 
prisoner  of  the  indecent  assault,  and  it  was  there- 
fore only  because  they  believed  the  prisoner  that 
they  did  not  do  so,  and  found  him  guiltv  of  a 
common  assault.  It  was  never  intended  by  the 
Legislature  that  a  prisoner  should  go  into  the 
witness-box  and  be  subjected  to  cross-examina- 
tion, not  with  a  view  to  prove  an  indecent  assault, 
but  to  convict  him  of  a  totally  different  offence^ 
upon  which  his  evidence  would  be  inadmissible. 
In  jBe<7.  v.  Payne  (L.Rep.l  C.  C.  R.  352),  where  two 
prisoners  were  indictea  and  tried  together,  and  it 
was  held  that  one  was  not  a  competent  witness  for 
the  other,  Blackburn,  J.  said:  "If  a  prisoner 
on  his  trial  is  examined,  he  must  be  cross- 
examined;  and  that  can  hardly  be  without 
giving  evidence  against  himself."  So  here 
nothing  that  the  prisoner  said  in  giving  evi- 
dence upon  the  charge  of  indecent  assault  was 
admissible  to  support  the  conviction  for  the 
common  assault. 


Appleton,  for  the  prosecution,  was  not  called 
upon. 

Lord  Colebidge,  C.J.-^I  am  of  opinion  that 
this  conviction  must  be  affirmed.  The  facts  are 
simple.  The  prisoner  was  indicted  for  an  unlawfnl 
and  indecent  assault,  and  in  the  indictment  is  a 
count  for  a  common  assault.  The  prosecutrix 
and  her  husband  were  examined,  and  thereupon 
the  prisoner  tendered  himself  as  a  witness,  as  he 
had  a  right  to  do,  and  admitted  that  he  had  pnt 
his  arm  round  the  prosecutrix,  but  denied  that 
he  had  indecently  or  otherwise  assaulted  her,  his 
evidence  amounting  to  this,  that  she  had  in  fact 
consented  to  his  putting  his  arms  around  her. 
The  case  was  left  to  the  jury,  with  this  direction: 
"  That  in  any  case  there  was  clear  evidence  of  a 
common  assault,  that  the  question  of  an  indecent 
assault  depended  on  whether  the  jury  believed 
the  prosecutrix  or  the  defendant;  if  theybeUeved 
the  prosecutrix  there  was  ample  evidence  in  law 
to  convict  the  defendant  of  an  indecent  assault, 
but  it  was  for  them  to  say  if  they  thought  an 
indecent  assault  or  only  a  common  assault  had 
been  committed."  Now,  it  would  perhaps  have 
been  a  more  complete  direction — I  am  not  saying 
that  there  was  any  misdirection — had  the  chair- 
man told  them  that  the  prisoner's  evidence  was 
only  admissible  on  the  question  as  to  the  indecent 
assault,  and  that  so  far  as  the  second  count  was 
concerned,  which  charged  the  prisoner  with  a 
common  assault,  they  must  determine  the  qoes- 
tion  without  reference  to  his  evidence.  I  am  by  no 
means  certain,  however,  that  such  a  direction  was 
necessary,  for  the  law  is  changed  now  to  what  it 
was.  It  is  true  you  have  no  right  to  examine  a 
prisoner  on  oath,  except  on  certain  specified 
indictments.  But  it  is  also  true  that  admissions 
made  by  a  prisoner  were  always  receivable  as 
evidence  against  him  ;  and  now  that  a  prisoner  is 
allowed  to  go  into  the  witness-box  upon  a  par- 
ticular charge  and  make  a  statement  on  oatn,  if 
in  the  course  of  so  doing  he  makes  a  statement 
in  the  nature  of  an  admission  on  another  charge, 
as  he  chooses  to  take  advantage  of  the  privilege 
of  giving  evidence  on  oath,  any  admission  he 
makes  on  oath  must  stand  in  the  same  position 
as  any  other  admission  stood  before  the  Act  was 
passed.  The  only  difference  iu  the  prisoner's 
position  is,  that  the  law  now  gives  the  sanction  of 
an  oath  to  what  he  says,  and  he  must  be  taken  as 
in  the  same  position  when  he  is  on  oath  as  he 
was  in  before  when  not  on  oath.  There  is  another 
answer  to  the  point  which  has  been  raised, 
namely,  that  the  chairman  did  in  effect  direct  the 
jury  rightly.  There  were  two  cases,  and  it  was 
for  the  jury  to  say  whether  there  was  evidence 
to  support  each  of  them  or  not,  and  they  took  the 
more  lenient  view,  and  found  a  verdict  of  goiitj 
upon  the  count  for  the  common  assault,  upon  the 
proper  evidence  upon  which  I  think  they  were 
substantially  directed  by  the  chairman,  'fliereis 
a  fatal  objection,  however,  to  the  point  taken 
as  to  misdirection,  which  is,  that  no  such  point 
is  reserved  by  the  case.  It  is  clear  to  me  there 
was  evidence  apart  from  the  evidence  of  the 
prisoner  to  support  the  verdict,  and  there 
was  also  evidence  voluntarily  supplied  by  the 
prisoner  himself,  who  went  into  the  box  and 
made  his  statement,  and  cannot  turn  ronnd 
now  and  say  that  although  he  had  giv^  his 
evidence  on  oath  such  evidence  was  not  admis- 
sible. 
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C&,  Ca8.  Bes.] 


Keg.  V,  Wealand. 


[Cb.  Cas.  Bes. 


Manisty,  Hawkins,  Mathew,  and  Smith,  JJ. 

concurred.  ^      ...        -•       , 

(Jonvictwn  affirmed. 

Solicitor   for  the   prosecution,  F,  Brooke,  for 
G.  W.  T,  Coventry,  Upton-upon- Severn. 
Solicitor  for  the  prisoner.  Dreader, 


Thursday,  April  26, 1888. 

(Before  Lord  Coleridge,  C. J.,  Manistt,  Hawkins, 
Mathew,  and  Smith,  JJ.) 

Beg.  V,  "Wealand.  (a) 

Criminal  lavh^Practice — Indictment  for  defiling 
girl  under  thirteen  —  Conviction  for  indecent 
cbssauU—^AdmiiBBihilUy  of  evidence  not  given  on 
ocUh  to  support  conviction  —  Criminal  Law 
Amendment  Act  1885  (48  ^  49  Vict.  c.  69,  ss, 
4,9.) 

In  svpport  of  an  indictment  under  sect,  4  of  the 
Criminal  Law  Amendment  Act  1885,  which  charged 
a  prisoner  with  unlawfully  and  carnally  knowing 
a  girl  of  the  age  of  five  years  and  nine  months, 
ike  evidence  of  such  girl  was  received,  though  it 
was  not  given  upon  oath,  under  the  provisions 
contained  in  that  section.  The  jury  acquitted  ths 
prisoner  of  the  offence  cha/rged  under  sect.  4  of  the 
Act,  hut  convicted  him  under  sect,  9  of  an  indecent 
assault.  In  order  to  support  such  conviction  tJie 
evidence  was  insi^fficient  unless  the  evidence  which 
had  been  given  by  tJie  girl  under  sect,  4  was  ad' 
missible, 

Seld,  that  such  evidence  was  admissible,  although, 
had  the  prisoner  been  cluxrged  with  an  indecent 
cusault  upon  the  girl  only  U  would  not  have  been 
admissible. 

Case  stated  by  Hawkins,  J.  as  follows  :— 

The  prisoner  was  tried  before  me  at  the  Central 
Criminal  Court,  on  the  28th  Feb.  1888,  upon  an 
indictment  under  sect.  4  of  the  Criminal  Law 
Amendment  Act  1885  (48  &  49  Vict.  c.  69),  (6)  charg- 
iajj  him  with  unlawfully  and  carnally  knowing 
Eliza  Wheal,  a  girl  under  the  age  of  thirteen 
years,  to  wit,  of  tho  age  of  five  years  and  nine 
months. 

The  evidence  of  Eliza  Wheal  was  received  by 
me,  though  not  given  upon  oath,  under  the  pro- 
vision contained  in  the  same  section  of  the  Act, 
and  she  was  corroborated  as  required. 

The  jury  acquitted  the  accused  of  the  charge 

id)  Imported  by  B.  GUNiriNaHAU  Glen,  Esq.,  Barrister^t-Law. 

(6)  Sect.  4    enacts  {inter  alia)  that :     "  Any  person 
who  unlawfully  and  carnally  knows  any  girl  under  the 

aeo  of  thirteen  years  shall  be  gnilty  of  felony 

Where  u^on  the  hearing  of  a  charge  under  this  section, 
the  girl  in  respect  of  whom  the  offence  is  charged  to 
have  been  committed,  or  any  other  child  of  tender  vears 
who  is  tendered  as  a  witness,  does  not,  in  the  opinion  of 
the  court  or  justices,  understand  the  nature  of  an  oath, 
the  evidence  of  such  girl  or  other  child  of  tender  years 
may  be  reoeiyed,  though  not  given  upon  oath,  if,  in  the 
opinion  of  the  court  or  justices,  as  the  case  may  be, 
Buch  girl  or  other  ohUd  of  tender  vears  is  possessed  of 
BofBcient  intelligence  to  justify  tne  reception  of  the 
evidence,  and  understands  the  duty  of  speaking  the 
truth :  Provided  that  no  person  shall  be  liable  to  be  con- 
victed of  the  offence  unless  the  testimony  admitted  by 
virtue  of  this  section,  and  givon  on  behalf  of  the 
prosecution,  shall  be  corroborated  by  some  other 
material  evidence  in  support  thereof  implicating  the 
aoensed." 


under  tho  4th  section,  but  found  him  guilty  of 
au  indecent  assault  under  sect.  9.  (a) 

Without  the  girl's  evidence  the  evidence  would 
have  been  insufficient  to  justify  a  conviction. 

In  the  statute  there  is  nothing  to  make  the 
evidence  of  the  girl  admissible  without  oath  upon 
a  simple  indictment  for  indecent  assault. 

The  only  question  is,  whether  the  conviction 
can,  under  the  circumstances,  be  supported. 

No  counsel  appeared  in  support  of  or  against 
the  conviction. 

Lord  Coleridge,  C.J. — ^This  is  a  case  which  my 
learned  brother  has  reserved  in  order  to  settle 
an  important  point  on  the  Criminal  Law  Amend- 
ment Act  1885,  on  which  there  have  been  con- 
flicting opinions,  though  perhaps  not  decisions. 
We  are  all  of  opinion  that  the  conviction  was 
perfectly  correct.  The  case  is  one  in  which  a 
man  was  indicted  under  sect.  4  of  the  Criminal 
Law  Amendment  Act  1885,  for  unlawfully  and 
carnally  knowing  a  girl  under  the  age  of  thirteen. 
In  the  course  of  the  trial  the  child  was  called, 
she  was  between  five  and  six  years  old,  and  being  in 
the  opinion  of  my  learned  brother  not  capable 
of  understanding  the  nature  of  an  oath,  her  evi- 
dence was  allowed  to  be  given  without  her  being 
sworn.  Now,  the  same  section  of  the  Act  which 
enabled  her  evidence  to  be  so  given  provides,  that 
no  person  shall  be  liable  to  be  convicted  of  the 
offence,  unless  the  testimony  admitted  by  virtue 
of  the  section  and  given  on  behalf  of  the  prose- 
cution shall  be  corroborated  by  some  other 
material  evidence  in  support  thereof  implicating 
the  accused.  The  prisoner  was  indicted  under 
the  4th  section,  and  there  was  evidence  of  corro- 
boration, but,  on  the  whole,  under  the  direction 
of  my  learned  brother,  the  jury  acquitted  the 
prisoner  of  the  graver  offence.  Under  sect.  9 
of  the  Act,  however,  it  is  provided  that  anjrone 
who  has  been  acquitted  of  the  inore  serious 
offence,  may  nevertheless  be  convicted  of  an 
indecent  assault.  Under  sect.  9  of  the  Act,  how- 
ever, there  is  no  provision  enabling  the  evidence 
of  a  child  who  is  too  young  to  give  evidence 
upon  oath  to  be  given,  even  with  the  qualifica- 
tions under  which  such  evidence  can  be  given 
under  sect.  4.  It  follows  from  this  legislation, 
if  we  uphold  this  conviction,  that  if  a  person  is 
indicted  for  the  graver  offence  and  unsworn 
evidence  is  given,  he  may  be  acquitted  and  yet 
may  be  convicted  of  the  lesser  offence,  but  that« 
if  he  had  been  indicted  for  the  lesser  offence,  the 
evidence,  upon  which  had  he  been  indicted  for  the 
greater  offence  he  could  have  been  convicted  of  the 
lesser  offence,  could  not  have  been  given ;  which 
would  plainly  be  an  anomalous  state  of  the  law,  for 
it  might  lead  to  persons  being  indicted  in  respect 
of  one  offence  when  it  was  intended  to  prove 
another.  That  is  not  a  satisfactory  state  of 
affairs,  and  is  one  which  was  probably  not  con- 
templated by  the  Legislature ;  but  though  we  are 
not  here  to  make  the  law,  we  may  point  out  any 


(o)  Sect.  9  enacts  that:  "If  upon  the  trial  of  any 
indictment  for  rape,  or  any  offence  made  felony  by 
sect.  4  of  this  Act,  the  jury  shall  be  satisfied  that  the 
defendant  is  gr^iilty  of  an  offence  under  sect.  3, 4,  or  5  of 
this  A  ct,  or  of  an  indecent  assault,  but  are  not  satisfied 
that  tbft  d<9fendant  is  guilty  of  the  felony  charged  in 
such  indiotm9nt,  or  of  an  attempt  to  commit  the  same, 
then,  and  in  every  such  case,  the  jury  may  acquit  the 
defendant  of  such  felony,  and  find  him  guilty  of  such 
offence  as  aforesaid,  or  of  an  indecent  assault.*' 
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anomaly  that  exists  in  it.  That,  however,  does 
not  affect  the  question  whether  this  conviction  is 
right,  and  we  are  all  of  opinion  that  it  is.  The 
evidence  given  nnder  the  4th  section  was  clearly 
admissible,  even  though  the  conviction  was  not 
of  the  offence  charged  in  the  indictment,  bnt  was 
of  an  offence  under  another  section ;  and  there- 
fore the  evidence  being  admissible  under  the  one 
section,  it  was  admissible  to  support  the  convic- 
tion of  an  indecent  assault  under  the  9th  section. 

Manistt,  J. — ^I  am  of  the  same  opinion,  the 
statute  having  so  provided.  It  is,  however, 
certainly  a  strange  anomaly  that  a  man  should 
be  convicted  upon  evidence  which  had  he  been 
indicted  for  the  offence  of  which  he  was  con- 
victed would  not  have  been  admissible. 

Hawkins,  J. — I  am  of  the  same  opinion.  I 
only  reserved  the  point  because  there  were  con- 
flicting opinions  entertained  upon  the  subject, 
and  I  thought  that  it  was  better  that  the  question 
should  be  settled  once  for  all. 

Mathew  and  Smith,  JJ.  concurred. 

Conviction  affirmed. 


S^npmt  Cmirt  of  |«Mmto. 

» 

COURT   OF   APPEAL. 

Nof).  22, 1887 ;  Jan.  21,  23,  and  Feb,  23, 1888. 

(Before  Lord  Esheb,  M.Er.,  F&y  and  LoPBS,  L.J  J.) 

The  Guardians  op  the  Poob  op  the  Highworth 
AND  Swindon  Union  (apps.)  v.  The  Guardians  op 
the  Poor  op  the  Westbury-on- Severn  Union 
(resps.) 

Poor  law  —  Settlement  hy  residence  —  Derivative 
settlement — Child  under  sixteen — Persons  physi' 
cally  incapable  i —  Doctrine  of  e/namcipation  — 
Divided  Parishes  and  Poor  Law  Amendment 
Act  1876  (39  ^  40  Vict  c.  61),  ss,  34,  35. 

By  the  Divided  Parishes  and  Poor  Law  Amend- 
ment Act  1876,  it  is  enacted  that  {sect.  34) "  Where 
any  person  shall  have  resided  for  the  term  of 
three  years  in  any  parish  in  such  murmer  and 
v/nder  such  circvmistdnces  in  each  of  such  years 
as  would  in  accordance  with  the  several  statutes 
in  that  behalf  render  him  irremovable,  he  shall  be 
deemed  to  be  settled  therein  until  he  shall  acquire 
a  settlement  in  some  other  parish  by  a  like  resi- 
dence or  otherwise.^*  (Sect.  35)  "  No  person  shall 
be  deem^ed  to  have  derived  a  settlement  from  any 
other  person,  whether  by  parentage,  estate,  or 
otherwise,  except  in  the  case  of  a  wife  from  her 
husband,  and  in  the  case  of  a  child  under  the 
a^e  of  sixteen,  which  child  shall  take  the  settle- 
ment  of  its  father  or  of  its  widowed  mother,  as 
the  case  may  be,  up  to  that  a^e,  and  shall  retain 
the  settlement  so  taJcen  until  it  sliall  acquire 
a/nother" 

Held,  by  the  Court  of  Appeal,  thai,  since  the  passing 
of  the  above  Act  every  child  on  attaining  the 
age  of  sixteen  is  for  the  purposes  of  settlement 
em^zncipcUed,  omd  is  rendered  capable  of  acquir- 
ing a  settlement  for  itself  under  sect.  34,  wliether 
such  child    continues  a  meniber  of  its  father* s 

(a)  Reported  by  AdaxH.  Bittlhbton,  andR.  A.  Bsmkbtt,  Eaqre., 

BarrlBtera-At-Lftw. 


family  or  not,  and  whether  mentally  or  physieaJR^ 
incapable  or  not. 
Bui  held  also  (reversing  the  decision  of  (id 
Queen* 8  Bench  Division),  that  the  whole  of  the 
three  years*  residence  under  sect.  34,  mustbe after 
the  child  has  attained  the  age  of  sixteen,  in  ord/er 
to  give  it  a  settlement  of  its  oum  under  that 
section. 

Special  case  stated  pursuant  to  12  &  13  Yict. 
c.  45,  s.  11. 

The  case  stated  the  following  order  and  &ct8  r- 
By  an  order  of  justices  bearing  date  the  ISth 
March  1887,  it  was  adjudged  that  the  last  1^ 
settlement  of  Eliza  Wait,  a  pauper  chargeable  to 
the  Westbury-on- Severn  Union,  was  in  the  fnrisk 
of  Wanborough,  in  the  Highworth  and  Swindoa 
(appellant)  Union.  The  appellants  have  appealed 
against  the  said  order  on  the  ground  tnat  the 
said  Eliza  Wait  is  legally  settl^  in  the  parish 
of  Ehydgwern,  in  the  Newport  Union,  m  the 
counties  of  Monmouth  and  Glamorgan,  by  reason 
of  a  three  years*  residence  there. 

The  following  is  a  statement  of  facts  agreed 
upon  between  the  appellants  and  respondents : 

1.  The  pauper,  Eliza  Wait,  is  the  lawful 
daughter  of  Coarles  and  Matilda  Wait,  and  was 
bom  in  the  parish  of  Wanborough,  in  the  said 
Highworth  and  Swindon  Union,  on  the  27th  Oct. 
1861. 

2.  The  said  Charles  Wait  was  also  bom  in  the 
said  parish  of  Wanborough. 

3.  The  said  Charles  Wait,  his  wife,  and  the  said 
Eliza  Wait,  left  the  said  parish  of  Wanboronrfi 
about  the  year  1862,  and  went  to  reside  at  the 
said  parish  of  flhydgwern,  in  the  county  of 
Glamorgan,  in  the  Newport  Union,  in  the  counties 
of  Monmouth  and  Glamorgan. 

4.  The    said    Charles  Wait  died   at  the  said 

?arish  of  Bhydgwem  on  or  about  the  2nd  Aug- 
868. 

5.  The  said  Matilda  Wait,  with  her  daughter 
Eliza  Wait,  continued  to  reside  at  the  said  parish 
of  Rhydgwem,  and  in  the  year  1871  the  widow 
married  one  George  Gibbs,  or  Gibson,  and  resided 
with  him  in  the  said  parish  of  Rhydgwem,  and 
he  died  there  in  the  year  1884. 

6.  The  mother,  Matilda  Gibbs,  or  Gibson,  again 
married  her  present  husband,  James  Woodhonsc, 
in  Nnv.  1885,  and  on  the  9th  Nov.  1885  went  with 
her  husband  and  her  daughter,  the  said  £lixa 
Wait,  to  reside  at  Adsett,  in  the  parish  of 
Westbury-on- Severn,  in  the  Westbury-on-Sevem 
Union,  in  the  county  of  Gloucester. 

7.  The  said  Eliza  Wait  became  chargeable  to 
the  Westbury-on-Sevem  Union  on  the  21  st  Sept 
1886. 

8.  The  guardians  of  the  Westbury-on-Sevem 
Union,  on  the  18th  March  1887,  obtained  an  order 
for  the  removal  of  the  said  Eliza  Wait  to  the 
Highworth  and  Swindon  Union,  on  the  gronnd 
that  the  said  parish  of  Wanborough  was  the 
birthplace  and  last  legal  settlement  of  Gharl€S 
Wait,  the  father,  and  Eliza  Wait,  the  pauper  in 
question. 

9.  The  said  Eliza  Wait  attained  the  age  of 
sixteen  years,  on  the  27th  Oct.  1877,  and  resided 
continuously  with  her  mother  at  the  said  prish 
of  Rhydgwem  from  the  year  1862  up  to  tne  5th 
June  1880,  without  ever  having  received  relief. 

10.  The  said  Eliza  Wait  was  in  receipt  of  relief 
from  the  Newport  Union   from  the   5th  June 


MAGISTBATES'  OASES. 


575 


App.]      GuAiLDUvs  OP  HiaHWOETH,  &c,,  IJirioN  V,  Guardians  op  Westbt7By*on- Severn.      [App. 


1880  up  to  the  time  of  her  going  to  Adsett,  9th 
Nov.  1886. 

11.  The  said  Eliza  Wait  resided  for  more  than 
three  whole  years  after  the  passing  of  the  Act 
39  &  40  Vict.  c.  61,  in  the  said  parish  of  Rhydgwem, 
viz.,  three  years  and  ten  months  from  the  15th 
Ang.  1876,  when  the  above  Act  came  into 
operation,  nntil  she  became  chargeable  on  the 
5th  June  1880,  being  one  year  and  two  months 
whilst  under  sixteen  years  of  age,  and  two  years 
and  eight  months  after  she  attamed  that  age. 

12.  The  said  Eliza  Wait  is  now  residing  and 
always  has  resided  with  her  mother,  and  is  now 
and  always  has  been  physically  incapable  of 
work. 

R.  Cunningham  Olen  for  the  appellants. — ^The 
paaper  here  has  acquired  a  setttemant  by  resi- 
dence in  Bhydgwern,  under  sect.  S4  of  the 
Divided  Parishes  Act  1876.  Residence  under  the 
circumstances  of  the  present  case  would  have 
rendered  her  irremovable  before  the  Act : 
Beg,  T.  Inhabitants  of  Elvet,  2  £.  &  E.  266. 

The  object  of  the  statute  was  to  put  an  end  as 
far  as  possble  to  all  questions  of  emancipation. 
Accordmgly,  it  has  been  held  under  it  that 
children  even  of  tender  years,  and  whether  legiti- 
mate or  illegitimate,  may  acquire  a  settlement  of 
their  own  by  residence : 

WoUtanton  Union  v.  Northwieh  Uni&nt  46  L.  T.  Sep. 

N.  S.  528 ; 
Holbom  Union  v.   Chertsey  Union,  52  L.  T.  Bep. 

N.  8. 102 ;  U  Q.  B.  Div.  289 ; 
Bt.   Pancras  Pariah  v.  Nonoich  Incorporation,  56 

L.  T.  Bep.  N.  S.  Ill ;  18  Q.  B.  Div.  m ; 
Beg.  V.  Leeds  Union,  4  Q.  B.  Div.  823. 

The  two  periods,  before  and  after  attaining  the 
age  of  sixteen,  must  be  taken  to  coalesce  so  as 
to  form  one  period  of  residence,  in  the  same  way 
as  residence  partly  as  wife  and  partly  as  widow : 

Beg,  V.  The  Inhabitants  of  Glossop,  17  L.  J.  171, 
M.C. 

Fraser  Macleod  (with  him  H,  D.  Greene,  Q.  C.)  for 
the  respondents. — There  is  no  such  residence  here 
as  would  before  the  Divided  Parishes  Act  have 
conferred  status  of  irremovability.  An  uneman- 
cipated  child  never  could  acquire  irremov- 
ability : 

Beg.  V.  8t.  Olave*s  Union,  29  L.  T.  Bep.  N.  S.  426 ; 

L.  Bep.  9Q.B.88; 
Balford  Union  v.  Manchester,  48  L.  T.  Bep.  N.  S.  119 ; 

10  Q.  B.  Div.  172. 

The  pauper  is  unemancipated.  She  has  always 
resided  with  her  mother,  and  she  is  incapable  of 
getting  her  living.  This  finding,  it  is  sub- 
mitted, places  her  for  the  present  purpose  in 
the  position  of  an  idiot,  which  never  can  become 
emancipated : 

Bern  V.  The  Inhabitants  of  Much  Cowame,  2  B.  &  Ad. 
861. 
In  Balford  Union  v.  Manchester  {ubi  sup.)  it  is 
expressly  laid  down  that  a  legitimate  child  unable 
to  maintain  itself,  whether  from  imbecility  of 
mind  or  infirmity  of  body,  gains  no  independent 
status  by  residence  merely  as  a  member  of  its 
father's  family.  The  mother  having  married 
again,  there  is  here  no  question  of  widowed 
mother,  and  sect.  35  expressly  forbids  the 
mother's  derivative  settlement  to  be  gone  into. 
It  is  therefore  necessary  to  go  back  to  the  birth 
settlement. 

Olen  in  reply. — ScUford  Union  v.  Manchester 
was  used  to  support  the  same  argument  as  the 


above  in  Holhom  Union  v.  Chertsey  Union,  though 
the  report  does  not  show  it.  The  expressions 
referred  to  in  the  former  case  are  inconsistent 
with  the  judgment  in  the  Chertsey  case.  [He  was 
stopped  by  the  Court.] 

Stephen,  J. — ^What  we  have  to  look  to  in  this 
case  is  the  position  of  the  pauper  in  Sept.  1886, 
the  time  when  she  became  cnargeable  to  the 
respondent  union.  Had  she  then  acquired  any 
settlement  of  her  own?  We  consider  that  she 
had.  She  had  resided  at  Bhydgwern  for  many 
years  after  her  father's  death  and  her  mother^ 
second  marriage,  and  for  more  than  three  years 
subsequently  to  the  passing  of  the  Divided 
Parishes  Act  1876.  We  consider  that  the  effect 
of  the  statute  under  those  circumstances  is 
that  she  acquires  a  settlement  by  residence  in 
Bhydgwern.  It  is  said  that  the  statute  does  not 
applv  to  unemancipated  children.  It  is  not  stated 
in  tne  case  that  she  was  unemancipated,  but  it 
says,  "  the  said  Eliza  Wait  is  now  residing  and 
always  has  resided  with  her  mother,  and  is  now 
and  always  has  been  ph3rBically  incapable  of 
work."  There  is  no  statement  there  that  she 
will  always  remain  in  that  condition ;  but,  how- 
ever that  may  be,  I  do  not  think  at  all  that  mere 
physical  incapacity  for  work  is  a  proof  that  she 
was  unemancipated,  or  that  it  prevents  her 
acqoiriug  a  settlement  under  the  statute.  It 
appears  tome  that  the  pauper  has  acquired  status 
of  irremovability  although  she  resided  with 
her  mother,  and  that  she  is  therefore  settled  in 
Bhydgwern. 

Ghakles,  J.— I  am  of  the  same  opinion.  Under 
the  circumstances  of  this  case  the  pauper  Eliza 
Wait  certainly  in  point  of  time  acquired  status  of 
irremovability.  The  qaestion  hais  been  raised 
whether  she  is  a  person  who  could  do  so.  It 
seems  to  me  that,  even  if  she  were  unemancipated, 
Reg,  V.  Elvet  is  decisive  of  the  point  that  she  is 
a  person  capable  of  acquiring  status  of  irremov- 
ability. That  being  so,  and  she  having  resided 
for  the  period  of  three  years  in  the  parish,  sect.  84 
of  the  Divided  Parishes  Act  fixes  a  settlement 
for  her  in  Bhydgwern. 

The  Guardians  of  the  Westbury  Union  ap- 
pealed. 

S,  D.  Oreene,  Q.C.  and  Fraser  Maoleod,  for  the 
Guardians  of  the  Westbury  Union,  in  support  of 
the  appeal. 

iMndey  Smith,  Q.C.  and  R,  Cunningham  Olen, 
for  the  Guardians  of  the  Highworth  Union, 
contrd.  The  following  cases  were  cited  in 
addition  to  those  cited  in  the  court  below : 

Beg.  V.  8t,  Anne,  Blackfnara,  22  L.  J.  137,  M.  C. ; 

Beg.  V.  Overseers  of  Bt.  Qiles-in-the-Fisilds,  90  L.  J. 
&,  M.  C. ; 

Beg,  V.  Inhabitants  of  8t.  LeovMrd,  Bhoreditch,  6 
B.  A  T.  784 ; 

Overseers  ofEaktonY.  Overseers  of  St,  Mary,  Marl- 
borough, 2  Q.  B.  Div.  128; 

Beg,  V.  Overseers  of  Manchester,  45  L.  T.  Bep.  679; 
8Q.B.  Div.50; 

Bm,  v.  Ireland,  17  L.  T.  Bep.  N.  S.  466;  3  Q.  B. 
Div.  130 ; 

Beg,  V.  Inhabitants  of  East  Stonehouse,  24  L.  J.  121, 
M.C. 

Our,  adv.  vult. 

Feb,  23.^The  judgment  of  the  court  was  de« 
livered  by 

LoPES,  L.J.  —  This  case  raises  important 
questions  under  the  Divided  Parishee  Act  1876. 
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To  make  our  judgment  intelligible  it  is  necessary 
to  state  seme  of  the  material  facts  and  dates. 
The  order  of  removal  was  made  on  the  18th  March 
1887.  The  pauper,  Eliza  Wait,  is  the  lawful 
daughter  of  Charles  and  Matilda  Wait,  and  was 
born  on  the  27th  Oct.  1861,  in  the  parish  of 
Wanborough,  in  the  appellant  union.  Charles 
Wait  was  bom  in  the  same  parish.  In  1862  the 
father  and  mother,  with  the  pauper,  left  Wain* 
borough,  and  went  to  reside  in  the  parish  of 
Bhydgwem,  in  the  county  of  Glamorgan,  in  the 
Newport  Union.  The  father  died  at  Rhydgwem 
about  the  2nd  Aug.  1868.  The  mother  and  the 
pauper  continued  to  reside  at  Rhydgwem,  and  in 
1871  the  widow  married  George  Gibbs,  and  they 
continued  to  reside  with  him  until  he  died  in 
1884.  The  mother  married  her  present  husband, 
James  Woodman,  in  Nov.  1885,  and  they,  with 
the  pauper,  resided  in  Rhydgwem  until  the 
9th  Nov.  1885,  when  they  went  to  reside  at 
Adsett,  in  the  parish  of  Westbury-on- Severn, 
in  the  Westbury-on- Severn  Union,  in  the 
county  of  Gloucester,  the  respondent  union. 
On  the  2l8t  Sept.  1886  the  pauper  became 
chargeable  to  the  respondent  union,  where- 
upon the  order  of  removal  was  made,  where- 
by it  was  adjudged  that  the  last  legal  settle- 
ment of  Eliza  Wait  was  in  the  parish  of 
Wanborough.  in  the  appellant  union.  On  the 
27th  Oct.  1877,  the  pauper 'attained  the  age  of 
sixteen.  She  was  in  receipt  of  relief  from  the 
Newport  Union  from  the  5th  June  1880,  up  to  the 
time  of  her  going  to  Adsett  on  the  9th  Nov.  1885. 
She  is  now  residing  with,  and  always  has  resided 
with,  her  mother,  and  now  is,  and  always  has 
been,  physically  incapable  of  work.  It  is  to  be 
assumed  that  the  pauper,  being  physically  incapa- 
citated, would  have  been  regarded  as  unemanci- 
pated  before  the  Divided  Parishes  Act  1876.  It 
IS  also  a  fact  that  she  resided  with  her  mother  in 
Bhydgwern  from  1862  to  the  5th  June  1880, 
without  having  received  relief.  The  Divisional 
Court  decided  in  favour  of  the  appellants,  holdincc 
that  the  pauper  had  accjuired  a  settlement  in 
Rhydgwem.  Against  this  decision  the  respon- 
dents appeal.  In  our  opinion  the  case  is 
governea  by  the  Divided  Parishes  Act  1876, 
BS.  34,  35.  It  will  be  necessary,  therefore,  care- 
fully to  consider  these  two  sections.  Sect.  35 
abolishes  all  derivative  settlement  except  the 
derivative  settlement  that  a  wife  may  take  from 
her  husband,  and  a  child  under  sixteen  may  take 
from  its  father,  if  alive,  or  from  his  widow  after 
his  death,  if  she  has  acquired  a  settlement  in  her 
own  right  between  the  time  of  the  death  of  the 
father  and  the  child's  attaining  sixteen.  Pre- 
viously to  the  passing  of  this  statute  great 
expenses  were  otten  incurred  by  parishes  in 
tracing  remote  derivative  settlements  and  difficult 
steps  in  family  pedigrees ;  and  it  was  with  a  view 
to  obviate  this  mischief  that  the  35th  section  was 
introduced  into  the  Act,  which,  at  a  stroke,  pro- 
hibits any  question  of  a  derivative  settlement 
being  entered  upon  beyond  the  two  derivative 
settlements  expressly  mentioned:  See  Beg.  v. 
Quardiana  of  Bridgnorth  (48  L.  T.  Rep.  600 ;  11 
Q.  B.  Div.  314).  But  the  provision  with 
regard  to  the  child  is  most  important.  It  is 
omy  while  the  child  is  under  sixteen  that  it 
is  to  be  capable  of  taking  the  derivative 
settlement  of  the  father  or  widowed  mother; 
any  settlement  acquired  by  the   parents  after 


the  child  attains  sixteen  is  not  to  be  cammn- 
nicated  to  the  child,  but  the  child  is  to  retain 
the  derivative  settlement  it  had  when  it  attained 
sixteen  until  it  acquires  another.  The  langmige 
in  the  latter  part  of  sect.  35  is  clear  and  distinct 
It  declares  that  every  child  under  the  age  of  six- 
teen, "  shall  take  the  settlement  of  its  father  or 
of  its  widowed  mother,  as  the  case  may  be,  up  to 
that  age,  and  shall  retain  the  settlement  so  taken 
until  it  shall  acquire  another."  The  Legislaciire 
hereby  positively  enacts  what  settlement  a  child 
shall  take  and  hold  up  to  sixteen,  and  until  it 
acquires  another.  The  settlement  of  every  child 
before  sixteen  and  until  it  acquires  another  ia 
definitely  fixed  and  determined  hj  the  latter  put 
of  sect.  35.  There  is  no  qualification  or  limitanon 
to  the  word*'  child,"  and  we  think  that  the 
doctrine  of  emancipation,   as  it  existed  before 

1876,  can  no  longer  prevail,  and  that  every  child 
on  attaining  the  age  of  sixteen,  whether  such 
child  continues  a  member  of  its  Other's  familj 
or  not,  and  whether  mentally  or  physiciilly 
incapable  or  not,  is  for  the  purposes  of  settle- 
ment  emancipated,  and  is  rendered  capable  of 
acquiring  a  settlement  for  itself.  Adoptmg  this 
view  of  sect.  35,  we  have  now  to  consider  what 
the  position  of  the  i>auper  was  on  the  27th  Oct 

1877,  when  she  attained  sixteen.  The  father  died 
in  1868.  Up  to  that  time  she  took  his  settlement, 
which  was  in  Wanborough,  in  the  appellant  union, 
which  settlement  she  would  retain  up  to  sixteen, 
unless  her  mother  in  the  interval,  whilst  a  widow, 
acquired  a  settlement  in  her  own  right,  when  she 
would  take  that  settlement  up  to  sixteen  and 
retain  it  until  she  acquired  anotner.  The  mother 
never  acquired  a  settlement  in  her  own  right. 
She  was  twice  married,  and  would  on  each  oc- 
casion take  her  husband's  settlement.  Under 
the  law  before  the  Divided  Parishes  Act  the 
mother's  settlement  so  acquired  would  not  have 
been  communicated  to  the  pauper,  and  under  the 
35th  section  of  the  statute  the  same  result,  in 
our  opinion,  follows,  because  on  the  second  mar- 
riage of  the  pauper's  mother  she  ceased  to  be  a 
widowed  mother,  and  consequently  her  settlement, 
by  such  second  marriage  would  not  be  oonminni- 
cated  to  her  child.  Therefore,  under  the  pro- 
visions contained  in  sect.  35  the  pauper  wonld 
retain  her  father's  settlement  in  Wanborough 
until  she  acquired  another.  Has  she  acquired 
another?  It  is  said  that  she  has  acquired 
a  settlement  in  Rhydgwem  by  three  years' 
residence  under  sect.  34  of  the  Divided  Parishes 
Act.  To  have  acauired  this  settlement  she 
must  have  resided  in  Rhydgwem  for  the 
term  of  three  years,  in  such  a  manner  and  under 
such  circumstances  in  each  of  such  years  as 
would,  in  accordance  with  the  several  statutes 
in  that  behalf,  render  her  irremovable.  But  this 
must  mean  a  residence  after  she  attained  sixteen, 
because  up  to  that  time  she  took  her  fathers 
settlement  and  retained  it  until  she  acquired 
another.  The  pauper,  in  fact,  has  not  resided  in 
Rhydgwem  so  as  to  gain  a  settlement  there  sinoe 
she  attained  sixteen,  because  attaining  sixteen  on 
the  27th  Oct.  1877,  she  was  in  receipt  of  relief  on 
the  5th  June  1880,  and  continued  in  receipt  of 
relief  up  to  the  9th  Nov.  1885,  when  she  went  U> 
Adsett,  where,  on  the  21st  Sept.  1886,  she  berame 
chargeable.  We  are  of  opinion,  therefore,  that 
the  pauper  has*  not  acquired  a  settlement  in 
Rhydgwem,  but  is  settled  in  Wanborough,  in  the 
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appellant  union,  the  place  of  her  father's  last  legal 
settlement.  The  decision  of  the  court  below  must 
be  reversed,  and  this  appeal  must  be  allowed. 

Appeal  allowed. 

Solicitors  for  the  Guardians  of  the  Westbury 
Union,  Wilkins,  Blyth,  and  Duiton. 

Solicitors  for  the  Guardians  of  the  Highworth 
Union,  Few  and  (7o.,  for  /.  E,  G.  Bradford,  Swin- 
don. 


HIGH   COURT  OF  JUSTICE. 

CHANCERY  DIVISION. 

April  25,  May  5  and  9, 1888. 

(Before  Stieling,  J.) 

Re  The    Beiton   Medical   a^d   Geneeal   Life 
Association  Limited,  (a) 

Jurisdiction — Company  —  Summary  and  Hit  of 
tnenibera — Statement  aa  to  lidbilUiea  and  assets 
— Annual  return  to  Registrar  of  Joint  Stock 
Companiea^Police  magistrate — Tower  to  inquire 
into  accuracy  —  Prohibition  —  Companies  Act 
1862  (25  $•  26  Vict.  c.  89),  as.  25,  26,  27,  35, 
44.65. 

A  company  does  not  comply  with  sect.  26  of  the 
Companies  Act  1862,  unless  tlie  summary  of 
the  capital  of  the  com/pany  and  the  list  of 
^members  returned  by  the  company  annually 
io  the  Registrar  of  Joint  Stock  Companies,  as 
required  by  that  section,  are  substantially  in  ac' 
cordanee  wifhfact;  arid  a  magistrate,  on  a  sum* 
mons  under  sect.  27  of  the  Act  to  recover  a 
penalty  against  the  company  for  not  having 
forwarded  a  summary  and  list  of  members  as 
required  by  sect.  26,  has  jurisdiction  to  inquire 
into  the  truth  or  falsehood  of  tlie  statements 
contained  in  a  aurnvma/ry  and  liat  which  had  been 
forwarded  to  the  registrar,  although  such  docu^ 
ments  corresponded  with  the  company's  register, 
and  on  the  face  of  them  purpoHea  to  be  the 
8ummary  ani  liat  of  membera  required  by  the 
Act,  and  on  the  face  of  tJiem  aatiafied  the  re- 
quirements of  the  Act. 

On  the  17th  April  1888  two  sammonsefi  were 
issued  from  the  Bow-street  Police-conrt  rcquir- 
ing  the  Briton  Medical  and  General  Life  Associa- 
tion to  appear  and  answer  two  separate  informa- 
tions laid  hy  Mr.  Bernard  Boater;  one  of  the 
informations  alleging  that  the  company  had  made 
defaalc,  under  sects.  26  and  27  of  the  Companies  Act 
1862,  in  forwarding  to  the  Registrar  of  Joint  Stock 
Companies  a  oopy  of  the  summary  of  the  capital 
of  the  company,  the  nuroher  of  the  shares  into 
which  it  was  divided  and  certain  other  particulars, 
and  the  list  of  all  persons  who  were  members  of 
the  company  as  required  by  sect.  26  of  the  Act. 
The  other  information  alleged  that  the  company 
had  made  default  in  making  and  publishing  the 
'  statement  as  to  the  capital,  liabilities,  and  assets 
of  the  company  required  by  sect.  44  of  the  Act. 
The  summonses  came  on  to  be  heard  on  the  24th 
April,  and  it  was  alleged  in  the  police-court  that, 
though  the  returns  forwarded  to  the  registrar 
corresponded  with  the  company's  register,  the 
resrister  was  itself  incorrect.  The  counsel  who 
appeared  for  the  company  took  the  preliminary 
objection  that,  as  a  list  of  members  and  summary 

(a)  Beported  by  A.  J.  Hall,  Esq.,  Barristar-at-Lftw. 
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had  been  duly  made  and  forwarded  under  sect.  26, 
and  a  statement  had  been  made  and  published 
as  required  by  sect.  44,  which  list,  summary,  and 
statement  were  in  accordance  with  the  exist  ins: 
register,  and  such  register  was  conclusive  until 
rectification,  the  magistrate  had  no  jurisdiction 
to  enter  into  the  question  whether  the  summary, 
list,  and  statement  were  correct  or  not. 

The  magistrate  was  of  opinion  that  he  had 
jurisdiction  to  hear  the  summonses,  and  proposed 
to  do,  so,  but  on  the  application  of  the  counsel  for 
the  company  he  adjourned  the  further  hearing,  so 
SLR  to  enable  the  company  to  apply  to  the  High 
Court  for  a  writ  of  prohibition. 

April  25. — Graham  Hastings,  Q.C.  and  Court' 
hope  Munroe  moved  ex  parte  for  a  writ  of  prohi- 
bition to  restrain  the  magistrate  from  proceeding 
further  with  the  hearing  of  the  summonses.  They 
contended  that  the  court  had  jurisdiction  to 
grant  the  writ,  and  cited 

Jones  V.  Shee,  55  L.  T.  Bep.  N.  S.  129 ;  32  Ch.  Div, 

5S5:  and 
HedUy  v.  Bates,  42  L.  T.  Bep.  N.  S.  41 ;  13  Cb.  Div. 

498. 

Stirling,  J.  held  that  he  had  jurisdiction,  and 
that  as  the  question  involved  was  one  as  to  the 
capital  of  the  company,  and  the  court  had  already 
dealt  with  questions  concerning  that  on  pre,vious 
occasions  in  chambers,  it  was  a  proper  case  for 
exercising  the  jurisdiction.  He  granted  a  rule 
niai  for  a  writ  of  prohibition,  following  the  form 
adopted  by  Bacon,  V.C.  in  Jonea  v.  Slee. 

May  5. — Alexander  Young,  for  Mr.  Boaler, 
showed  cause  against  the  rule. — ^There  is  no  pro- 
ceeding before  the  coart  in  which  it  has  power  to 
make  any  order.  Under  R.  S.  C.  1883,  Order  V.,  r. 
9,  and  the  Central  Office  Practice  Bules,  r.  18  (An- 
nual Practice  1887-8,  pp.  134,  1096)  with  certain 
exceptions,  every  cause  or  matter  which  shall  be 
commenced  in  the  Chancery  Division  must  be 
assigned  to  and  marked  with  the  name  of  one  of 
the  judges  of  that  division  in  the  manner  provided 
by  that  rule.  This  matter  is  not  assigned  under 
a  writ  of  summons,  notice  of  motion,  originating 
summons,  or  petition.  A  court  of  equity  has  no 
jurisdiction  to  restrain  criminal  proceedings  for 
the  recovery  of  a  penalty  imposed  by  an  Act  of 
Parliament  for  the  breach  of  regulations  to  be 
observed  under  the  Act : 

Baull  V.  Browns,  81  L.  T.  Bep.  N.  S.  493;  L.  Bep. 

10  Ch.  App.  64  ; 
Qlen  V.  Corporation  of  Preston,  6  Ch.  Div.  463. 

Under  the  Crown  Office  Rules  of  1886,  r.  81,  an 
application  for  a  writ  of  prohibition  on  the  Crown 
sioe  should  be  made  by  motion  to  a  divisional 
court.  A  judge  of  the  Chancery  Division  is  not  a 
divisional  court  (Appellate  Jurisdiction  Act 
1876,  sect.  17). 

Graham  Haatinqa,  Q.C. — In  anticipation  of 
this  objection  we  have  obtained  from  the  Lord 
Chancellor,  under  R.  S.  C.  1888,  Order  XLIX., 
r.  4,  a  direction  that  this  matter  should  be 
heard  and  disposed  of  by  your  Lordship,  and  I 
understand  that  your  Lordship  has  consented  to 
do  so. 

Alexander  Young. — ^That  was  on  an  ex  parte 
application,  and  not  made  in  any  cause  or 
matter. 

Stirling,  J. — ^If  the  objection  is  pressed,  I 
shall  send  the  case  to  a  divisional  court. 

4  E 
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Alexander  Young. — I  waive  the  objection.  As 
to  the  merits,  toe  case  of  Sedley  v.  Bates, 
relied  on  on  the  ex  parte  application,  was  an  action 
for  an  injunction  in  a  civil  matter,  and  not  a 
prohibition  against  a  magistrate.  Jones  v.  Slee, 
too,  was  an  action,  and  the  proceedings  prohibited 
were  civil.  Here  there  is  no  action.  Those  cases 
show  that  there  is  no  case  for  prohibition 
nnless  the  inferior  court  is  exceeding  its  jaris- 
diction.  That  is  not  the  case  here,  and  I  submit 
that  the  magistrate  has  not  exceeded  his  juris- 
diction. The  object  of  these  summonses  in  the 
ipolice-court  was  to  recover  penalties  under  sects. 
27  and  44  of  the  Companies  Act  1862.  Under 
sect.  65  of  that  Act  all  offences  made  punishable 
by  the  Act  by  any  penalty  may  be  prosecuted 
summarily  before  two  or  more  justices,  as  to 
England  in  manner  directed  by  the  Act  11  &  12 
Vict.  c.  43.  Under  sect.  33  of  that  Act  any  one 
of  the  metropolitan  police  magistrates  can  exer- 
cise any  jurisdiction  given  by  the  Act  to  one  or 
more  justices  of  the  peace.  A  magistrate  has 
power  to  examine  into  the  correctness  of  a  list 
and  summary,  although  they  may  be  in  accord- 
ance with  the  register  of  the  company : 

The    Qrosvenor   Bank   and  Discount    Company  v. 
Boaler,  48  J.  P.  774. 

Graham  Hastings,  Q.C.  and  Courthope  Munroe 
for  the  company. — ^The  magistrate  has  no  juris- 
diction to  decide  whether  the  return  made  is  true 
or  not,  but  only  whether  it  comnlies  with  the  Act. 
The  documents  forwarded  to  tne  registrar  pur- 
ported to  be  the  documents  required  by  the 
Act,  and  on  the  face  of  them  they  satisfied 
the  requirements  of  the  Act.  The  sum- 
mary and  list  of  members  are  correct  ac- 
cording to  the  company's  register,  and  the 
magistrate  cannot  go  behind  that.  The  company's 
register  has  been  kept  as  required  by  sect.  25  of 
the  Companies  Act  1862,  and  the  matters  by  that 
section  required  to  be  entered  in  it  have  been  duly 
entered,  and  under  sect.  37  of  the  Act  the  register 
of  members  is  primdfa>cie  evidence  of  any  matters 
by  the  Act  directed  or  authorised  to  be  inserted 
therein.  The  magistrate,  if  he  were  to  go  be- 
hind this,  would  practically  be  rectifying  the 
register,  and  usurping  functions  by  sect.  35  of 
the  Act  reserved  to  the  judges  of  the  Superior 
Courts.  It  is  not  proper  for  a  magistrate,  on. 
such  an  application  as  these  summonses,  to  de- 
cide whether  the  shares  were  properly  issued, 
or  questions  of  that  kind     A  prohibition  is  the 

§  roper  remedy  where  a  court  of  inferior  juris- 
iction  is  exceeding  its  jurisdiction.  A  prohibi- 
tion, in  former  days,  lay  to  the  Consistoiy  Court 
if  it  proceeded  to  hear  exceptions  to  an  inven- 
tory exhibited  by  an  executor  under  21  Hen. 
8,  c.  5 : 

Henderson  v.  French,  5  M.  &  S.  406; 
OHjgHths  T.  Anihowy,  Ad.  &  E.  623. 

Similarly,  a  prohibition  was  granted  against  a 
spiritual  court  which  inquired  into  the  propriety 
of  churchwardens'  accounts,  it  having  only  power 
to  compel  them  to  deliver  their  accounts  : 
Leman  v.  OouUy,  3  Durn.  &  E.  T.  R.  3. 

When  there  is  in  an  Act  a  special  provision  for 
the  settlement  of  a  dispute,  a  magistrate  cannot 
decide  the  dispute  upon  a  summons  for  penalties 
for  breach  of  the  provisions  of  the  Act : 
Dixon  V.  Cockett,  25  L.  T.  Rep.  N.  S.  826. 
Where  there  is    an    omission   or    an    improper  i 


entry  in  a  register,  a  remedy  is  provided  by 
sect.  35  of  the  Act,  and  a  magistrate  canDot 
question  the  accuracy  of  the  register  upon  an 
application  for  penalties  under  sects.  27  and  44: 

Reg,  V.  Lindsay,  4  Times  L.  Rep.  464. 

Under  sect.  25  of  the  Act,  a  company  acting  in 
contravention  of  its  provisions  as  to  tne  keeping 
of  its  register  incurs  penalties  for  so  doing, 
whereas  the  penalties  under  sect.  27  are  only 
for  default  in  forwarding  the  list  and  summary, 
and  impliedly  for  that  only,  as  that  is  all  that 
is  mentioned.  The  proper  mode  of  proceeding  to 
obtain  the  revission  of  the  decision  of  a  court  oi 
inferior  jurisdiction ;  when  it  has  no  jurisdiction 
to  deal  with  the  matter  before  it,  is  by  way  of  pro- 
hibition, and  not  by  way  of  appeal : 

Full  y.  Hutchins,  2  Cowp.  422  ; 

Brymer  v.  Atkins,  1  H.  Bl.  164 ; 

Oould  Y.  Oapper,  5  East,  345; 

Burder  v.  Veley,  12  Ad.  &  £.  233 ; 

Veley  y.  Burder,  Ibid.  265  : 

The  Denahy  Main  Colliery  Company  v.  M,  8,  and 

L,  Railway  Company,  3  Nev.  A  Mac.  Ry.  aaidCan. 

Traffic  Cas.  426 ; 
French  v.  Trask,  10  East,  348 ; 
Byerley  v.  Windv^,  5B.A  Cr.  1 ; 
Thompson  v.  Ingham,  14  Q.  B.  710 ; 
Skaitt  on  Informations,  Mandamns,  and  Probibitiaiii, 

pp.  436,  456. 

In  the  cases  reported,  no  list  of  members  or 
summary  had  been  forwarded  to  the  registrar : 

Oihson  Y.  Barton,  32  L.  T.  Rep.  N.  S.  396 ;  L.  Sep. 

10Q.B.  329; 
Edmonds  v.  Foster,  33  L.  T.  Rep.  N.  S.  690. 

An  act  done  in  supposed  exercise  of  a  bond  fide 
right  is  not  criminal : 

Reg,  T.  Toung  and  White,  52  L.  J.  K.  S.  55.  H.  C. 

Stiulikg,  J. — I  will  not  trouble  you,  Mr. 
Young,  to  reply.  I  will  put  my  judgment  in 
writing. 

May  9. — Stibling,  J. — In  this  case  I  have  to 
decide  whether  an  order  nisi  for  prohibition 
ought  to  be  made  absolute.  The  facts  are 
as  follows:  [His  Lordship  stated  the  facts, 
and  continued:]  It  was  contended  before  me 
that  the  magistrate  was  wrong  in  overmling 
the  objection  upon  the  following  grounds :  First, 
it  was  said  that,  inasmuch  as  the  company  bad 
forwarded  to  the  Registrar  of  Joint  Stock  Com- 
panies documents  which  upon  the  face  of  them 
purported  to  be  the  summary  and  list  of  members 
required  by  the  Act,  and  which  on  the  face  of 
them  satisfied  the  requirements  of  the  Act,  the 
magistrate  had  no  jurisdiction  to  inquire  further, 
and  in  particular  was  not  entitled  to  investigate 
whether  the  alleged  summary  was  true  or  fause. 
If  that  objection  be  well  founded,  it  follows  that 
any  company  must  be  held  to  have  complied  with 
the  provisions  of  the  26th  section  if  it  has  for- 
warded to  the  registrar  a  few  sheets  of  paper 
filled  up  in  accordance  with,  and  so  as  on  the  nee 
of  them  to  satisfy,  the  requirements  of  the  Act, 
even  although  every  statement  should  bean  afaeo- 
lute  fiction,  and  could  be  proved  to  be  so  simplr 
by  comparison  with  the  books  of  the  company.  I 
am  of  opinion  that  this  is  not  the  true  constmc- 
tion  of  the  Act,  and  that  a  company  does  not  com- 
ply with  the  provisions  of  the  26th  section 
unless  the  list  ox  members  and  summary  are  sub- 
stantially in  accordance  with  fact,  and  conse- 
quently that  the  magistrate  had  jurisdiction  to 
inquire  into  the  truth  or  falsehood  of  the  state- 
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ments  contained  in  the  sammary.  In  fact,  this 
point  appears  to  have  been  already  decided  in  a 
case  in  the  Queen's  Bench  Division,  of  the  Groa- 
venor  Bank  and  Discount  Company  v.  Boaler,  with 
the  papers  in  which  I  have  been  furnished,  and  of 
which  I  have  found  a  report  at  p.  774  of  vol.  49 
of  the  Justice  of  the  reace.  It  may  be  de- 
sirable to  refer  to  the  case  which  was  stated  by 
the  police  magistrate  on  that  occasion  for  the 
opinion  of  the  Court  of  Queen's  Bench.  It  is 
there  stated  that  the  appellant  company  were 
summoned  before  Sir  James  Ingham  at  Bow-street 
on  ei&:ht  summonses,  which  charged  them  in  these 
t-erms  :  Then  it  sots  out  the  summonses,  and  they 
are  precisely  in  fact  almost  identical  in  words, 
with  the  first  of  the  summonses  in  this  case, 
namely,  that  founded  on  the  26th  section  of  the 
Act  of  Parliament.  The  case  was  heard  and 
decided  on  the  first  summons,  and  then,  after 
dealing  with  the  fact  that  several  years  had  ex- 
pired, and  the  objection  that  was  taken,  the 
magistrate  goes  on  to  say :  "  It  was  proved  before 
me  that  the  Grosvenor  iBank  and  Discount  Com- 

Jany  was  duly  registered  at  the  Registry  of 
oint  Stock  Companies  on  the  1st  Nov.  1878," 
and  then  there  is  a  certain  resolution  for 
winding-up,  and  then  he  sets  out  in  full,  or 
almost  in  full,  an  agreement  between  a  former 
company  and  the  company  in  question  under 
which  certain  shares  were  to  be  allotted  with  12. 
paid  up.  Then  he  states :  "  The  Grosvenor  Bank 
and  Discount  Company  on  the  19th  Oct.  1881 
filed  at  the  Eegistr^  of  Joint  Stock  Companies  a 
return  in  the  following  form,"  and  there  tne  form 
complies  on  the  face  of  it  with  the  terms  of  sect. 
26.  Among  other  statements  it  contains  this: 
**  There  has  been  paid  up  on  each  share,  lOa. ; 
total  amount  of  calls  paid,  44812.  58."  Now, 
upon  investigation  it  appeared  that  included  in 
that  44812.  was  the  12.  which  by  the  agreement 
which  the  magistrate  sets  out  had  been  agreed  to 
be  paid  up  in  full,  and  the  magistrate  held  that 
there  was  a  representation  to  the  public  that 
44812.  in  cash  had  come  into  the  coffers  of  the 
company  from  calls,  whereas  in  truth  a  call  of  lOa. 
on  635  shares  only  had  been  made,  and  all  the 
company  had  received  was  3172.  10«.  Then  he 
says :  "  I  was  of  opinion  that  the  summary  was 
misleading,  inasmuch  as  it  must  be  understood  to 
represent  that  the  Grosvenor  Bank  and  Discount 
Company  had  made  a  .call  of  lOs.  on  each  of  the 
shares,  and  had  received  44812.  5^. ;  whereas  in 
fact  it  had  made  a  call  of  10«.  per  share  on  635 
shares  only,  and  received  on  such  call  not  more 
than  3172.  10«."  He  then  points  out  another 
de&ult  in  the  summary  which  I  need  not  deal 
with,  and  be  goes  on :  *'  I  am  of  opinion  the  mis- 
representation was  not  fraudulent.  The  question 
for  the  consideration  of  the  court  is  whether  the 
filing  of  the  summary  was  a  sufficient  oompliance 
with  the  Act."  He  inflicted  a  penalty,  being  of 
opinion  that  it  was  not;  and  the  court  by  the 
order  I  have  before  me  affirmed  that  decision,  and 
therefore  held  that  the  summary  being  false  and 
misleading,  though  on  the  face  of  it  complying 
with  the  requirements  of  the  section,  was  not  a 
compliance  with  the  Act.  Secondly,  it  was  urged 
that  in  this  case  the  summary  is  in  accordance  with 
the  register  kept  by  the  company  under  sect.  25  of 
the  Act ;  that  this  register  on  the  face  of  it  satis- 
fies the  requirements  of  this  section,  and  is  under  | 
sect.  37  prima  fade  evidence  of  any  matters  i 


directed  or  authorised  to  be  inserted  therein,  and 
that  the  magistrate  could  not  for  the  purposes  of 
the    application    before    him   inquire    into     the 
accuracy  of  the  register  without  usurping  func- 
tions wnich  by  sect.  35  of  the  Act  are  reserved 
for  Her  Majesty's   Superior  Courts,  or  without 
adjudicating  upon  questions  which  ought  not  to 
be  determined  or  even  raised  in  the  absence  of 
parties    materially    interested — viz.,  the    share- 
nolders  on  the  register.    With  much  of  the  argu- 
ment which  was  addressed  to  me  in  support  of  this 
contention  I  entirely  a^ee.    Undoubtedly  ques- 
tions of  the  greatest  difficulty  and  nicety  nave 
arisen  as  to  the  title  to  shares  and  the  right  to  be 
on  the  register,  and  have  sometimes  formed  the 
subject  of  conflicting  decisions,  and  have  only 
been  settled    by  the  decision  of    the  ultimate 
Court  of  Appeal.    The  Legislature  has,  by  sect. 
35  of  the  Act,  conferred  on  the  Superior  Courts  a 
summary  jurisdiction    with  reference    to  these 
questions,  or  some  of  them,  but  there  have  been 
cases  in  which  the  courts  have  thought  the  ques- 
tions were  of  such  a  nature  that  they  could  not 
be  properly  determined  in  a  proceeding  under 
that  section,  but  must  form   the  subject  of  an 
action  in  which  all  parties  interested  might  be 
properly  represented.     I  cannot  think  that   it 
was  ever  intended  that  such  questions  should  be 
summarily  disposed  of  by  two   justices  of  the 
peace  or  a  police  magistrate  in  the  absence  of  the 
parties  interested;  and  if,  in  a  proceeding  for 
penalties  under  sect.  27,  any  such  inquiry  were 
attempted  to  be  entered  upon,  it  would,  in  my 
judgment,  be  the  duty 'of  the  magistrate  to  say 
that,  as  he  could  not  properly  determine  it,  he 
must  accept  the  register  as  practically  conclusive 
upon  it.     whether,  if  the  magistrate  took  a  dif- 
ferent view,  the  remedy  of  the  parties  aggrieved 
would  be  in  prohibition  or  hj  way  of  appeal,  I 
think  it  unnecessary  to  consider ;  for  I  cannot 
find  in  this  case  that  the  magistrate  has  decided 
to  enter  upon  the  consideration  of  any  such  ques- 
tion.   All  that  he  has  done  is  to  overrule  a  preli- 
minary objection,  and  for  aught  that  I  can  see, 
he   may  well  be  of    opinion  that,    among    the 
matters  of  complaint  brought  before  him,  there 
are  some  with  wnich  he  can  deal  without  touch- 
ing on  any  question    which  he  cannot    finally 
determine.    All  that  I  consider  him  to  have  de- 
cided is,  that  he  is  not  precluded  from  hearing 
evidence  on  the  complaint  brought  before  him 
merely  by  the  circumstance  that  tne  summary  is 
in  accordance   with    the    register;  and    in  my 
opinion  he  is  right  in  so  holding.    In  the  first 
place,  although,  as  I  have  already  said,  there  may 
be  questions  as  to  which  the  magistrate  cannot  do 
otherwise  than  accept  the  register  as  practically 
conclusive,  I  am  far  from  thinking  that  it  would 
be  correct  to  lay  down  that  in  no  case  can  the 
magistrate  inquire  into  the  accuracy  of  the  entries 
contained  in  it.    The  register    is    by  the  Act 
merely  made  primd  fade  evidence  of   certain 
matters,  and  if  it  were  shown,  for  example,  that 
the  entries  or  some  of  them  were  absolutely  ficti-. 
tious,  that  persons    registered   as    shareholders 
were  non-existent,  and  that  the  sums  entered  as 
paid  up  on  the  shares  had  never  been  paid  up  or 
atn^eed  to  be  paid,  I  conceive  that  the  magistrate 
would  be  justified  in  disregarding  such  fictitious 
entries,  and  holding  that  a  summary  based  on 
them  was    false  and  misleading.      I   put  this 
merdy  by  way  of  example,  and  am  not  to  be 
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understood  as  in  any  way  suggesting  that  the 
books  of  this  company  contain  any  fictitious 
entries  whatever.  But,  besides  this,  evidence, 
either  documentary  or  oral,  may  be  forthcoming, 
which  may  throw  light  on  the  meaning  both  of 
the  summary  and  tlie  entries  in  the  register. 
Thus  (to  illustrate  my  meaning  by  what  took 
place  in  the  case  of  the  Grosvenor  Bank),  if 
entries  had  been  made  on  the  register  in  exact 
accordance  with  the  statement  in  the  summary,  I 
cannot  see  that  the  evidence  on  which  the  magis- 
trate relied  would  not  have  been  admissible,  or 
the  conclusion  at  which  he  arrived  in  the  slightest 
de^ee  affected.  For  these  reasons,  I  am  of 
opinion  that  the  magistrate  has  not  exceeded  his 
jurisdiction.  The  order  nisi  must  therefore  be 
discharged,  and  I  think  the  costs  must  be  paid  by 
the  company. 

Solicitor  for  Mr.  Boaler,  Alfred  Howard. 
Solicitors  for  the  company,  Eowcliffe?,  Bawle, 
and  Co. 


QUEEN'S  BENCH  DIVISION. 

Monday,  ApHl  23, 1888. 

(Before  Field  and  Wills,  J  J.) 

Rig.  v.  Ingham,  (a) 

Inland  Revenue — Metropolitan  police  magistrcUe — 
Summary  jurisdiction  of — Excise  penalty — 
"  Recovery  of  any  penalty  imposed  hy  any  ad  or 
acts  relating  to  the  revenue  of  excise*' — Con* 
struction  of — Customs  and  Inland  Revenue  Act 
1S77— Mandamus— 7  ^S  Geo  A,  c.  53,  ss,  1, 3, 67, 65 
—15  ^  16  Vict,  c.  61,  s.  1—50  4-  51  Vict,  c,  15, 
«.4.  ' 

T7i&  proper  construction  of  the  words  "for  the 
recovery  of  any  penalty  imposed  hy  any  Act  or 
Acts  relating  to  the  revenue  of  excise  ,  ,  ,  an 
information  thereupon  may  be  exhibited,  heard, 
adjudged,  and  determined  .  .  .  before  any 
metropolitan  police  m^agistrate"  in  sect,  1  o/ 
15  ^  16  Vict,  c.  61  (which  conferred  tipon  metro- 
politan police  magistrates  concurrent  summary 
jurisdiction  with  the  Commissioners  of  Inland 
Revemts  in  excise  offences  arising  vnthin  the 
limits  of  the  chief  office  in  London),  does  not  limit 
the  jurisdiction  of  a  metropolitan  police  magis" 
trate  to  the  recovery  of  penalties  imposed  by 
previous  Acts  of  Parliament  but  extends  to  the 
recovery  of  penalties  to  be  imposed  by  revenue 
Acts  to  be  parsed  in  the  future;  tliei-efore  a 
metropolitan  police  nuigistraie  is  bound  to  hear 
and  determine  the  matter  of  an  in  formation  for 
the  recovery  of  an  excise  penalty  imposed  hy  an 
Act  passed  subsequently  to  the  Act  of  15  Sf  16 
Vict,  c,  61 ,  though  it  does  not  in  specific  words 
cmifer  upon  him  summary  jurisdiction  in  respect 
of  the  recovery  of  such  excise  penalty, 

Thi8  was  an  application  for  a  rule  nisi  for  a 
mandamus  calling  on  Sir  James  Ingham,  one  of 
the  metropolitan  police  magistrates,  at  Bo9r- 
Btreet,  to  show  cause  why  he  should  not  hear  and 
determine  an  information  for  the  recovery  of  an 
excise  penalty  under  50  &  51  Vict.  c.  15,  s.  4. 

The  Commissioners  of  Inland  Revenue  laid  an 
information  ngainst  a  tobacco  dealer  named 
Adams  for  an  excise  penalty  for  an  alleged  in- 
frHction  of  the  above  section. 

When  the  matter  came  on    for  hearing  the 


(a)  Bepoited  by  W.  P.  Evkjcslky,  Eiki-,  Barristcr-ftt-Law. 


objection  was  taken  that  the  police  magistrate 
had  no  jurisdiction  to  entertain  the  application, 
as  the  penalty  sought  to  be  imposed  was  not  one 
which  had  been  imposed  at  the  time  of  the 
passing  of  the  Act  conferring  summary  juris- 
diction on  the  metropolitan  police  magistrates 
in  revenue  cases,  and  the  Cusi^oms  ard  Inland 
Revenue  Act  1887  did  not  specifically  provide 
for  the  recovery  of  the  penally  sought  to  be 
imposed. 

The  police  magistrate  upheld  the  objection, 
and  refused  to  hear  the  application. 

The  Commissioners  of  Inland  Revenue  obtained 
a  rule  nisi  for  a  mandamus  to  the  police  magis- 
trate to  hear  and  determine  the  application. 

By  7  &8Geo.  4,0.53,8.2: 

Any  fonr  or  more  of  the  CommiBedoners  of  Sxotse 
ahall  oonstitnte  a  Board  of  CommiBrioners  of  Excim  for 
the  United  Kingdom  for  the  collection  and  mana^meBt 
of  the  whole  of  the  revenne  of  excise  arimng  u  and 
thron^hont  the  whole  of  the  United  Kingdem  of  Grai 
Britain  and  Ireland,  and  the  islands  and  territoiiei 
therennto  respectively  belonging,  and  of  all  the  dntiei 
impoaed  or  to  be  imposed  by  any  Act  or  Acts  of  Parlia- 
ment. 

By  sect.  3 : 

This  Act,  and  the  several  provisions  thereof  renee- 
tively,  shall  be  deemed  and  taken  to  apply  to  all  Aeti 
of  Parliament  relating  to  the  revenne  of  excise  wbieh 
shall  hereafter  be  made,  except  in  any  of  the  abore 
cases  where  the  same  shall  be  otherwise  spedaUj 
directed  or  provided. 

By  sect.  57  : 

All  penalties  imposed  by  this  Act  or  any  other  Act  or 
Acts  of  Parliament  relating  to  the  revenne  of  excise  sod 
inoarred  for  or  by  reason  of  any  offence  or  offences 
against  this  Act,  or  the  said  other  Acts  or  any  of  tben^ 
may  be  sned  for  and  recovered,  and  all  goods,  oommodx- 
ties,  and  chattels  seized  as  forfeited  nnder  or  by  virtoe 
of  this  Act,  or  any  other  Act  or  Acts  of  Paruameii 
relating  to  the  revenne  of  excise,  may  be  returned  for 
condemnation  and  condemned  in  Her  Majesty's  Courts 
of  Exoheqner  at  Westminster,  Edinburgh,  or  Dnbiin 
respectively,  as  the  canse  of  snch  prosecntion  may  havs 
arisen  in  England,  Scotland,  or  Ireland ;  Provided  alwa^ 
that  the  proceedings  for  the  recovery  of  any  snchpeoalij 
or  penalties,  or  for  the  condemnation  of  any  snoh  goods, 
commodities,  or  chattels,  shall  be  commenoed  re^iee- 
tively  within  three  years  next  after  the  oommiasioB  of 
the  offence  or  of  offences  by  which  snch  penalty  cr 
penalties  shall  have  been  inonned,  or  after  the  aeinre  of 
snoh  goods,  commodities,  or  chattels  shall  have  beea 
made. 

By  sect.  65 : 

For  the  recovery  of  any  penalty  imposed  b^  this  Act* 
or  any  other  Act  or  Acts  of  Parliament  relating  to  the 
revenne  of  excise,  and  incurred  for  or  by  reason  of  any 
offence  committed  against  this  Act  or  the  paid  otiur 
Acts  or  any  of  them  or  for  the  condemnation  of  any 
goods,  commodities,  or  chattels  seised  as  forfeited  under 
or  by  virtue  of  this  Act,  or  the  said  other  Acts  or  any  of 
them  where  the  offence  shall  have  been  committed,  or 
the  person  or  persons  committing  the  same  shall  be 
found,  or  where  the  goods,  commodities,  or  chattels  sbali 
have  oeen  seized  as  aforesaid  within  the  limits  of  the 
chief  office  of  Excise  in  London,  an  informatioii  there* 
upon  may  be  exhibited  before,  and  be  heard,  adjudged, 
and  determined  by  any  three  or  more  of  theCoaunis- 
sioners  of  Excise,  and  where  the  offence  shall  have  beea 
committed,  or  the  person  or  persons  committing  the 
same  shall  be  found,  or  where  the  goods,  oommomei, 
or  chattels  shall  have  been  seized  as  aforesaid,  in  aqj 
part  of  the  United  Kingdom  out  of  the  limits  of  the  ssid 
chief  office,  the  information  thereupon  may  be  exhibited 
before  any  one  or  more  of  Her  Majesty's  ]ustices  of  the 
peace  for  the  county,  shire,  division,  city,  towiL  or 
place  wherein  the  offence  shall  have  been  oomnitted,  or 
the  person  or  persons  committing  the  same  shall  be 
found,  or  where  the  goods,  commodities,  or  ofaetteb 
shall  have  been  seized  as  aforesaid ;  and  snch  infonoa* 
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tion  shall  and  may  be  heard,  adjudged,  and  determined  I 
by  any  two  or  more  of  Her  Majesty's  jnatices  of  the 
peace  for  the  said  connty,  ehire,  division,  city,  town,  or 
place  ;  and  snoh  Comiiussioner  of  Excise,  and  any  two  or 
more  of  such  justices  of  the  peace  respectively  shall,  and 
they  are  hereby  respectively  authorised  and  reqnired, 
upon  any  sach  information  having  been  bo  exhibited  as 
aforesaid,  and  npon  the  appearance  and  pleading  of  the 

E arson  or  persons  a^fainst  whom  such  information  shall 
ave  been  exhibited,  or  who  shall  claim  any  goods,  com- 
modities, or  chattels  in  such  information  alleged  to  have 
been  forfeited,  or  in  default  of  such  appearance  and 
pleading  upon  proof  of  the  service  of  sucn  summons  of 
such  person  oi;  persons  as  hereinafter  mentioned,  to  pro- 
ceed to  the  examination  of  the  fact  or  facts  in  such 
information  alleged,  and  to  give  judgment,  as  well  for  any 
such  penalty  or  penalties  which  upon  the  due  examination 
of  one  or  more  credible  witness  or  witnesses  upon  oath  or 
npon  the  voluntary  confession  of  the  party  accused,  shall 
be  found  to  have  been  incurred,  as  for  the  condemnation  of 
any  goods,  commodities,  or  chattels  seized  as  aforesaid, 
winch  upon  such  examination  or  confession  shall  be 
found  to  be  forfeited,  or  respectively  as  the  case  may 
require :  Provided  always  that  where  any  such  informa- 
tion as  aforesaid  shall  be  exhibited  before  any  justice  or 
i'ostices  of  any  counter  or  shire  in  England,  Scotland,  or 
Ireland,  respectively,  in  which  there  are  several  and  dis- 
tinct commissioners  of  the  peace,  no  information  there- 
upon exhibited  before  any  such  justice  or  justices,  nor 
any  judgment  thereupon  given  by  such  justices,  nor  any 
warrant  or  warrants  thereupon  granted  for  the  due 
execution  thereof,  shall  be  subject  or  liable  to  any  objec- 
tion whatsoever  by  reason  of  an^r  offence  alleged  in  such 
information  having  been  committed,  or  the  person  or 
persons  committing  the  same  having  been  found,  or  the 
goods,  commodities,  or  chattels  having  been  seised  as 
aforesaid  in  any  division,  cit;jr,  town,  or  place  of  such 
county  or  shire,  having  local  lurisdiction,  whether  such 
city,  town,  or  place  be  or  not  be  a  county  in  or  of  itself ; 
anything  in  this  Act  or  any  other  Act  or  Acts  of  Parlia- 
ment to  the  contrary  thereof  in  anywise  notwithstanding. 

By  15  &  16  Vict.  c.  61,  b.  1 : 

For  the  recovery  of  any  penalty  imposed  bv  any  Act 
or  Acts  relating  to  the  revenue  of  excise,  and  incurred 
for  or  by  reason  of  any  offence  committed  against  any 
anch  Act  or  Acts,  or  for  the  condemnation  of  any  goods, 
commodities,  or  chattels  seized  as  forfeited  under  or  by 
▼irtue  of  any  such  Act  or  Acts,  where  the  offence  shall 
have  been  committed,  or  the  person  or  persons  commit- 
ting the  same  shall  be  found,  or  Tvhere  the  goods,  com- 
modities, or  chattels  shall  have  been  seized  as  aforesaid 
within  the  limits  of  the  chief  office  of  Inhmd  Bevenue  in 
Ijondon,  an  information  may  thereupon  be  exhibited, 
heard,  adjudged,  and  determined,  either  before  any 
three  or  more  of  the  said  Commissioners  of  Inland 
Hevenue,  or  before  any  metropolitan  police  magistrate 
sitting  at  any  metropolitan  police  court ;  and  such  com- 
missioners and  magistrate,  respectively,  shall,  and  they 
are  hereby  required,  upon  any  such  information  having 
been  so  exhibited  as  aforesaid,  tn  proceed  to  hear  and 
determine  the  same  and  give  judgment  thereon. 

By  50  &  51  Vict.  c.  15,  s.  4 : 

If  any  manufacturer  of  tobacco  shall  have  in  his  cus- 
tody or  possession  any  tobacco  (except  tobacco  which 
must  undergo  some  process  of  treatment  or  manufacture 
before  it  is  fit  for  sale),  or  if  any  dealer  in  or  retailer  of 
tobacco  shall  have  in  his  custody  or  possession  any 
tobacco,  and  such  tobacco  shall  in  cither  case,  on  being 
dried  at  a  temperature  of  212  degrees  as  denoted  by 
Fahrenheit's  thermometer,  be  decreased  in  weight  by 
more  than  35  per  centum,  he  shall  incur  an  excise 
penalty  of  501.,  and  the  tobacco  shall  be  forfeited. 

Mead  in  support  of  the  rule. — The  rule  ought 
to  be  made  absolute,  as  the  learned  police  magis- 
trate had  no  jurisdiction  to  entertain  the  informa- 
tion in  respect  of  the  alleged  revenue  oifence. 
The  subject-matter  of  the  information  was  not  an 
excise  penalty  that  had  been  imposed  at  the  time 
of  the  passing  of  the  Act,  which  conferred  on 
the  metropolitan  police  magistrates  summary 
jurisdiction  in  revenue  offences ;  nor  does  the 
Customs  and  Inland  Bevenue  Act  of  1887,  s.  4,  i 


under  which  the  information  is  laid,  confer  in 
express  words  such  jurisdiction.  Summary 
jurisdiction  is  a  creature  of  statute,  and  before 
justices  can  act  summarily,  the  jurisdiction  to  do 
so  must  be  confbrred  upou  them  by  some  Act  of 
Parliament.  The  Act  of  7  &  8  Geo.  4,  c.  53, 
which  constituted  the  Board  of  Commissioners 
of  Excise,  gave  them  power  over  duties  to  be 
imposed  by  future  Acts,  and  its  provisions  were 
to  extend  to  future  Acts  relating  to  the  revenue 
of  excise.  Sect.  65  of  that  Act  confers  jurisdic- 
tion in  revenue  offences  arising  out  of  the  limits 
of  the  chief  office  in  London  to  justices  of  the 
peace,  and  it  is  admitted  that  such  would  have 
.lurisdiction  in  revenue  offences  created  by  sub- 
sequent statutes.  But  the  present  matter  arises 
within  the  limits  of  the  chief  office.  Then  came 
the  Act  of  15  &  16  Vict.  c.  61,  which  conferred 
summary  jurisdiction  on  the  metropolitan  police 
masristrates ;  that  statute  in  sect.  1  gave  them 
jurisdiction  to  entertain  an  information  "  for  the 
recovery  of  any  penalty  imposed  by  any  Act  of 
Parliament  relating  to  the  revenue  of  excise." 
Those  words  limit,  their  jurisdiction  to  penalties 
imposed  by  Acts  anterior  to  1862,  and  so  exclude 
it  from  applying  to  subsequent  penalties.  The 
question  here  really  turns  on  the  meaning  of  the 
words  "  imposed  by  any  Act  or  Acts ;  "  if  they 
are  to  be  coiistrued  as  equivalent  to  "  to  be  imposed 
by  any  Act  or  Acts  "  the  present  contention  of 
course  fails ;  but  there  is  a  significant  absence  in 
this  later  Act  of  such  words  as  are  tc  be  found 
in  the  earlier  statute.  It  is  admitted  that  this 
particular  penalty  can  be  sued  for,  either  in  the 
Queen's  Bench  Division,  as  representing  the 
former  Court  of  Exchequer  under  sect.  67  of  7  & 
8  Geo.  4,  c.  53,  or  before  the  Commissioners  of 
Inland  Eevenue,  who  have  absorbed  the  duties 
of  the  Commissioners  of  Excise.  This  court 
cannot,  however,  read  in  the  words  "  to  be  im- 
posed.'' This  omission  to  give  metropolitan 
magistrates  jurisdiction  over  penalties  to  be 
created  in  the  future  may  have  been  the  result  of 
deliberation,  so  as  to  prevent  fresh  work  being  put 
at  frequent  intervals  upon  those  magistrates 
whose  time  was  fully  occupied  in  their  ordinary 
magisterial  duties,  because  there  was  another 
tribunal  within  the  metropolitan  area  which 
could  entertain  the  application.  He  cited  Max- 
well on  the  Interpretation  of  Statutes,  p.  5. 

Sir  E.  Clarice,  Q.C.  (S.-C),  showing  cause 
against  the  rule,  was  not  called  upon  to  argue. 

Field,  J. — This  is  an  order  for  a  rule  to  show 
cause  why  the  magistrate  should  not  proceed  to 
hear  and  determine  the  matter  of  an  informa- 
tion exhibited  by  order  of  the  Commissioners  of 
Inland  Bevenue  against  one  Butler  Adams,  for 
the  recovery  of  an  excise  penalty  under  the 
statute  50  &  51  Yict.  c.  15.  The  statute  of 
50  &  51  Vict.  c.  15  creates  a  new  offence 
and  a  new  penalty,  and  that  bein^  so,  the  objec- 
tion taken  before  the  learned  magistrate,  and  up- 
held by  him,  is  that  he  has  no  jurisdiction  to 
hear  and  determine  the  matter.  Now,  it  is  said 
on  the  other  hand  that  he  has  jurisdiction,  and 
that  that  jurisdiction  is  given  him  in  the  Act 
15  <&  16  Yict.  c.  61,  which  is  an  Act  amending 
previous  Acts,  which  Acts  related  to  summary 
proceedings  for  penalties  and  forfeitures  under 
the  Acts  relating  to  the  excise.  Now,  the  creation 
of  the  offence  also  provides  for  a  consequence  of. 
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the  offence,  and  that  is,  that  he  shall  incur  an 
excise  penalty  of  50Z.  It  is  clear,  therefore,  that 
the  Legislature  thoroughly  understood  in  using 
that  language  that  there  was  a  known  thing 
existing  as  an  excise  penalty,  and  to  my  mind 
there  is  no  doubt  about  that.  Inasmuch  as  in 
this  Act  no  remedy  is  provided,  there  must  be 
in  some  Act  of  Parliament  some  remedy  of  that 
sort,  and  that  remedy  is  given  under  16  &  16 
Vict.  That  Act  first  of  all  recites  the  Act 
7  &  8  Geo.  4,  by  which  certain  excise  penalties 
may  be  recovered,  or  offences  punished  or  deter- 
mined by  any  of  the  three  or  more  Commis- 
sioners of  Inland  Bevenue,  when  the  offence  was 
committed  within  the  limits  of  the  chief  office, 
but  when  the  offence  was  committed  beyond  the 
limits  of  the  chief  office,  then  two  justices  of  the 
peace  were  to  adjudge  and  determine  whether 
the  penalties  were  incurred.  Then  this  Act  says 
that  it  is  desirable  and  expedient  that  the  justices 
of  the  peace  should  have  and  exercise  concurrent 
jurisdiction  with  thfi  Commissioners  of  Inland 
Bevenue  in  relation  to  any  such  offence,  person, 
matter,  or  thing  as  aforesaid  respectively  com- 
mitted, found,  or  seized  within  the  limits  of  the 
chief  office  of  Inland  Bevenue.  It  being  the 
intention  of  the  Legislature  to  give  the  magis- 
trates concurrent  jurisdiction  with  the  three 
commissioners,  this  is  an  enactment  for  the 
recovery  of  any  penalty  imposed  by  any  Act 
or  Acts  relating  to  the  revenue  of  excise. 
Then,  if  within  the  limits  of  the  chief  office, 
which  is  analogous  to  within  the  limits  of  any 
of  Her  Majesty's  justices  of  the  peace,  a  justice 
of  the  peace  being  a  metropolitan  magistrate, 
within  tne  limits,  and  two  justices  or  otherwise 
in  quarter  sessions  without  the  limits,  the  Crown 
says  that  gives  the  learned  magistrate  jurisdic- 
tion to  hear  and  determine  this  matter.  Now, 
first  of  all,  what  is  the  enactment  for  P  It  is  for 
the  recovery  of  any  penalty  imposed  by  any  Act 
of  Parliament,  and  the  penalty  itself  must  be 
incrrred  for  an  offence  committed  against 
BomeoUi'.  Mr.  Mead  admitted  that,  with  regard 
to  future  offences  in  respect  of  a  past  Act,  the 
magistrate  had  jurisdiction.  But  he  further 
contended  that  the  only  jurisdiction  given  is 
that  in  respect  of  penalties  imposed  by  any 
previous  Act  before  this  particular  Act.  Well, 
of  course,  if  those  words  had  been  clear,  if  it 
had  been  for  "  the  recovery  of  any  penalty 
imposed  by  any  Act  heretofore  passed  relating 
to  revenue  of  excise,"  we  must  have  given  effect 
to  that  argument.  But  the  word  "  imposed  "  is 
to  my  mind  ambiguous.  It  may  mean  "has 
been,"  or  "  is  now,"  or  "  will  be  hereafter 
imposed ; "  there  is  nothing  to  limit  in  point 
of  time  any  penalty  imposed,  and  when  you  find 
that  the  very  same  language  is  used  with  regard 
to  the  offence,  namely,  "incurred" — that  is, 
in  the  past  tense — it  is  to  my  mind  holding 
that  thib  Act  of  Parliament  has  not  said  what 
to  my  mind  it  clearly  has  said.  Mr.  Mead  used 
an  argument  drawn  from  the  second  section  of 
the  7  &  8  Geo.  4,  c.  63.  There  is  no  doubt  that, 
in  that  section,  language  is  used  which  is  clear, 
because  it  very  clearly  provides  for  penalties 
"  imposed  or  to  be  imposed,"  "  which  are  or  shall 
be,"  so  and  so,  using  therefore  very  careful 
language,  to  show  that  this  was  an  Act  intended 
for  all  time  so  long  as  Parliament  could  make 
laws  connected  with  the  excise.    No  doubt  that 


is  an  argument  that  is  entitled  to  considera- 
tion. But,  after  all,  it  comes  to  what  I  find  so 
often  happens,  that  the  Legislature  sometimes 
uses  large  and  broad  words,  clear  and  conclusive 
words,  and  sometimes  uses  language  which  is 
not  quite  so  clear,  but  which  is  large  enough  to 
include  certain  things.  Of  course,  I  cannot 
myself  infer  that,  because  the  Legislature  do 
not  in  these  sections  uae  the  words  "  shall  be," 
or  "  shall  arise,"  or  the  like  words  of  futurity, 
they  do  not  intend  that  this  Act  should  apply  to 
offences  hereafter  created  by  Acts  hereafter  to 
be  passed.  I  am  of  opinion  that  the  learned 
magistrate  has  jurisdiction  to  entertain  tins 
application,  and  that  he  may  safely  exercise  it. 

Wills,  J. — ^I  am  of  the  same  opinion.  The 
argument  against  the  Crown  consists,  in  this 
case,  of  the  narrowest  possible  grammatical  con- 
struction of  the  word  "imposed,"  and  it  rests 
upon  the  argument  that  that  is  not  an  appro- 
priate expression  to  include  "  to  be  imposed  as 
well  as  "  actually  imposed  "  or  imposed  by  past 
legislation.  But  I  think  that  the  moment  that 
you  see  in  the  next  line,  and  the  line  following, 
there  are  two  past  participles  used,  which  it  is 
impossible  not  to  construe  as  in  the  future,  that 
argument  falls  to  the  ground  as  applied  to  the 
present  context — "  incurred  "  and  "  committed  " 
must  each  of  them  respectively  be  read  as 
"  incurred  or  to  be  incurred  "  and  as  "  committed 
or  to  be  committed."  Otherwise  the  Act  of 
Parliament  would  have  a  ridiculous  application, 
restricted  merely  to  such  offences  as  nad  been 
committed  within  the  space  of  four  months 
before  it  was  passed.  To  my  mind  no  one  conld 
ask  the  court  to  take  such  a  view  as  that.  Yon 
have  the  draftsman  using  in  close  contiguity  to 
the  other  this  expression  "  imposed,"  and  that 
must  be  subject  to  the  same  observation,  and  it 
seems  to  me  no  violence  to  any  principle  of  con- 
struction, to  say  "imposed"  must  be  read  as 
including  "to  be  imposed,"  and  in  fact  reason 
and  convenience  point  in  that  direction.  This  is 
not  a  case  at  all  analogous  to  the  class  of  cases  to 
which  Mr.  Mead  referred.  The  passage  from 
Mr.  Benson-Maxwell  on  Statutes,  which  he 
called  our  attention  to,  was  really  not  relevant  to 
this  case.  It  referred  to  the  class  of  cases  in 
which  new  rights  are  created  or  old  rights  are 
taken  away.  But  this  is  a  mere  modification  of 
procedure,  and  a  modification  that  was  clearly 
intended  to  be  in  the  interests  of  the  subject  and 
largely  benefiting  the  subject,  and  in  relaxation 
of  the  rigorous  and  expensive  proceeding  whic^ 
was  in  existence  before.  I  think,  therefore,  it  is 
clear    that   the    Crown    are    right     upon  this 

question.  q^^^  absolute  for  mandamtu. 

Solicitors  for  the  applicant,  Rivington  and 
Sons, 

Solicitor  for  the  Crown,  Solicitor  for  the  InUmd 
Bevenue, 
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Monday,  April  23, 1888. 

(Before  Cave  and  Smith,  J  J.) 

The  Assessment  Committee  of  The  Fulham  Union 

V,  Wells  and  Co.  (a) 

Valuation  (Metropolis) — Provisional  list — Appeal 
— Appeal  against  provisUfmal  list  from  assess* 
ment  committer  to  special  sessions —  Whether 
there  is  siuih  appeal — Tlie  Valuation  {MetropoHs)' 
Act  1869  (32  ^  33  Vict,  c.  67),  ss.  18, 19,  46,  47. 

When  a  provisional  list  has  been  made  under  the 
provisions  of  sect.  47  of  the  Valuation  (Metropolis) 
Act  1869,  and  when  any  objection  to  such  list  has 
been  heard  and  determined  by  the  assessment 
comrniUtee,  no  appeal  lies  against  such  pro* 
visUmal  list  from  the  assessment  committee  to 
the  special  sessions,  under  sects.  18  and  19  of 
the  Act. 

Special  case  stated  by  tbe  justices  of  the 
Kensington  Division  of  the  coiinty  of  Middlesex, 
in  Bpecial  sessions  assembled,  on  au  appeal  against 
a  decision  of  the  Assessment  Committee  of  the 
Fnlham  Union,  with  respect  to  a  provisional  list 
for  the  parish  of  Fulham.  The  question  now 
argpied  was,  whether  or  not,  as  to  the  "  provisional 
list,"  there  is  an  appeal  from  the  assessment 
committee  to  the  special  sessions. 

The  respondents  were  a  firm  of  builders,  who 
had  contracted  to  erect  certain  buildings  and 
eomplete  the  same  on  the  31st  Dec.  1887.  Owing 
to  the  position  of  the  site  on  which  the  buildings 
were  to  be  erected,  it  was  necessary  for  the  re- 
Rpondents,  in  order  to  comply  with  the  Metropolis 
Local  Management  Act  1855,  to  erect  a  certain 
hoarding,  not  for  the  purposes  of  scaffolding  but, 
as  an  independent  structure  which  should  shut 
off  the  building  works  from  the  public  road.  In 
July  1887  a  licence  was  obtained  for  the  erection 
of  the  hoarding,  and  was  renewed  from  time  to 
time  until  the  date  of  the  hearing  of  the  appeal. 
Tbe  respondents  let  out  the  hoaraing  for  aover- 
tisements,  but  otherwise  made  no  use  of  it. 

On  the  2lBt  Sept.  a  provisional  valuation  list 
was  made  by  the  overseers,  in  which  the  land  and 
hoarding  were  described  as  of  a  certain  rateable 
value.  The  respondents  being  dissatisfied  with 
this  assessment,  on  the  25th  Oct.  objected  thereto 
before  the  assessment  committee  (the  appellants), 
-who  thereupon  made  a  small  reduction  in  the 
assessment,  and  on  the  29th  Oct.  a  poor  rate  was 
made  by  the  overseers  of  the  parish  in  respect  of 
the  hoarding.  The  respondents  gave  notice  of 
their  intention  to  appeal  to  the  next  special  ses- 
sions from  the  above  decision  of  the  assessment 
committee.  This  appeal  came  on  for  hearing  in 
Dec.  1887,  when  an  oojection  was  taken  that  the 
special  sessions  had  no  jurisdiction  to  hear  the 
appeal,  as  the  Valuation  (Metropolis)  Act  1867  did 
not  give  an  appeal  to  special  sessions,  so  far  as 
regards  the  provisional  list.  The  special  sessions 
overruled  the  objection,  and  heard  and  dismissed 
the  appeal.  It  was  stated  by  the  respondents,  and 
in  fact  admitted,  that  the  hoarding  was  a  tem- 
poi'ary  structure,  and  that  it  would  be  removed 
within  a  few  days  from  the  hearing  of  the  appeal, 
and  they  contended  that,  if  there  were  no  appeal 
in  this  case,  they  would  be  without  any  remedy, 
as  the  hoarding  would  be  removed  before  the 
making  up  of  the  supplemental  list,  and  would  not 
appear  therein. 

(a)  B«poited  by  Hihrt  LKiaH,  Esq.,  Barrister-at-Law . 


The  question  for  the  opinion  of  the  court  is, 
whether  tbe  special  sessions  had  jurisdiction 
to  hear  the  appeal  from  the  assessment  com- 
mittee. 

The  following  are  the  material  sections  of  the 
Valuation  (Metropolis)  Act  1869  (32  &  33  Vict.  c. 
67)  upon  the  construction  of  which  the  question 
depended : 

Sect.  18.  In  ever^  petty  sessioxial  division  in  the 
metropolis  the  jostices  of  the  peace  acting  in  and  for 
snch  division  shall,  in  every  year  at  the  time  mentioned 
in  this  Act,  hold  a  special  sessions  for  hearing  appeals 
under  this  Act  against  the  valuation  lists  of  the  several 
parishes  within  snch  division. 

Sect.  19.  Any  ratepayer  and  any  overseers  of  a 
parish,  so  far  as  respects  the  valuation  list  of  such 
parish,  and  any  surveyor  of  taxes,  so  far  as  respects  the 
valuation  list  of  any  parish  in  the  petty  sessional  divi- 
sion, may,  if  he  or  they^  feel  aggrieved  by  any  decision  of 
the  assessment  committee  on  an  objection  made  with 
respect  to  the  nnfaimess  or  incorrectness  of  the  valua- 
tion of  any  hereditament  included^  in  such  list,  but 
not  otherwise,  appeal  against  such  decision  to  the  special 
sessions.  The  right  to  appeal  to  special  sessions  shall 
not  deprive  a  person  of  any  other  right  of  appeal  con- 
ferred on  him  by  this  Act. 

Sect  20  defines  the  extent  of  jurisdiction  of  special 
sessions. 

Sect.  46  provides  for  the  revision  of  the  valuation 
list,  such  revision  in  every  period  of  five  years  to  be 
conducted  in  each  of  the  first  four  years  by  means  of  a 
supplemental  list  to  be  made  out  in  the  same  form  as  the 
valuation  list  showing  all  the  alterations'  which  have 
taken  place  during  the  preceding  twelve  months,  and  in 
the  fifth  year  by  means  of  a  new  valuation  list  to  be 
made  by  uie  overseers. 

(3.)  The  same  regulations  shall  be  observed  and  the 
same  proceedings  shall  be  had  in  the  case  of  a  supple- 
mental list  and  a  new  valuation  list  as  are  directed  by 
this  Act  and  the  Acts  incorporated  herewith  in  the  case 
of  the  valuation  list  made  in  the  first  year  after  the 
passing  of  this  Act. 

Sect.  47.  If  in  the  course  of  any  year  the  value  of  any 
hereditament  is  increased  by  the  addition  thereto  or  the 
erection  thereon  of  any  building  or  is  from  any  cause 
increased  or  reduced  in  value,  the  following  provisions 
shall  have  effect : 

(1.)  The  overseers  of  the  parish  in  which  such 
hereditament  is  situate  may^  ....  send  to  the 
assessment  committee  a  provisional  list  containing  the 
gross  and  rateable  value  as  so  increased  or  reduced  of 
such  hereditament. 

(4.)  An  objection  may  be  made  to  any  such  pro- 
visional list  b^  the  said  occupier,  and  by  the  surveyor  of 
taxes,  or  by  either  of  them,  by  a  notice  thereof  in  writing 
being  served  on  the  clerk  of  the  assessment  committee,  on 
the  overseers,  on  the  surveyor  of  taxes,  and  on  the 
occupier,  or  on  such  of  them  as  the  case  may  require. 

(6.)  The  committee  shall  hear  and  determine  on  the 
objection  in  the  same  manner  as  if  it  were  an  objection  to 
a  valuation  list,  and  may  make  such  order  as  wey  think 
just. 

(10.)  A  provisional  list  during  the  time  that  it  is  in 
force  shall  be  deemed  to  form  part  of  the  valuation  list 
for  the  time  being  in  force,  and  shall  (so  far  as  is 
necessary)  be  substituted  for  so  much  of  that  valuation 
list  as  relates  to  the  same  hereditament,  and  every  rate 
and  tax  in  respect  of  which  the  valuation  list  is  conclusive, 
which  are  respectively  made  or  charged  after  the  pro- 
visional list  comes  into  force,  and  the  proportion  of  the 
current  rate  charged  as  before  provided  in  this  section, 
shall  be  levied  accordingly ;  but  if  when  the  next  revi- 
sion of  the  valuation  list  takes  place  the  list  as  approved 
and  altered  on  appeal  contains  a  smaller  value  for  the 
hereditament  comprised  in  a  valuation  list  than  the 
value  stated  in  such  provisional  list,  the  amount  of  rate 
or  tax  which  has  been  overpaid  in  consequence  of  the 
larger  value  having  been  stated  shall  oe  repaid  or 
allowed. 

Poland  (A.  Olen  with  him)  for  the  appellant 
assessment  committee. — ^The  question  here  is, 
whether  there  is  an  appeal  under  the  Valuation 
(Metropolis)    Act  1869  to  the    special    sessions 
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against  a  proYisional  list ;  in  other  words,  whether 
a  provisional  list  is  a  valuation  list  within  the 
meaning  of  sect.  19  of  the  Act,  so  as  to  give  a 
right  of  appeal  from  the  assessment  committee  to 
the  special  sessions.    The  Act  provides  for  three 
kinds  of  lists,  namely,  the  valuation  or  Quinquen- 
nial list,  which  continues  in  force  for  five  years 
(sect.  48) ;  the  supplemental  list,  which  is  made 
up  at  the  end  of  each  year,  showing  all  the  altera- 
tions which  have  taken  place  during  the  year,  in 
the  matters  stated  in  the  valuation  list,  and  which 
is  incorporated  with  the  valuation  list  for  the 
succeeding  year  (sect.  46);  and  the  provisional 
list,  which  is  made  up  during  the  year,  showing 
alterations  or  buildings  made  in  the  course  of  the 
year,  and  comes  into  operation  during  the  year 
(sect.  47).    This  provisional  list  is  intended  to  be 
temporary  only.    By  sect.  32,  any   person  ag- 
grieved by  any  decision  of  the  assessment  com- 
mittee may  appeal  to  the  assessment  sessions ;  and 
by  sect.  19,  so  far  as  respects  the  valuation  list, 
any  person  who  may  be  aggrieved  by  any  decision 
of  tne  assessment  committee  may  appeal  to  the 
special  sessions.    This  section  gives  tne  right  of 
appeal  to  the  special  sessions  only  as  regards  the 
valuation  list,  but  does  not  give  any  right  of 
appeal  as  regards  the  provisional  list.     Sect.  20 
shows  the  extent  of  the  jurisdiction  of  the  special 
sessions ;  sect.  42  provides  the  machinery  to  enable 
an  appeal  to  be  made  to  the  special  sessions,  and 
also  an  appeal   to  the  assessment  sessions;  and 
and  by  sect.  43,  the  list,  when  finally  settled,  shall 
remain  in  force  for  five  years,  subject  to  any 
alterations  that  may  be  made  in  it  bv  any  supple- 
mental or  provisional  list.     Sect.  46  provides  for 
the  revision  of  the  valuation  list  in  every  period 
of  five  years,  by  requiring  that,  in  each  of  the  first 
four  years  of    such  period,  a  supplemental  list 
shall,  if  necessary,  be  made  out,  in  the  same  form 
as  the  valuation  list,  showing  the    alterations 
made  during  the  preceding  twelve  months  in  the 
matters  stated  in  the  valuation  list ;  and  by  sub- 
sect.  (2),  in  the  fifth  year  of  every  such  period 
the  overseers  shall  make  anew  valuation  list,  and 
sub-sect.   (3)   lays  down  the  regulations   to    be 
observed  in  the  case  of  a  supplemental  list  and  a 
new  valuation  list.    Then  sect.  47  deals  with  the 
provisional  list,  and  provides  the  mode  in  which 
any  objection  may  be  taken  to  the  provisional  list, 
and  the  committee  are  to  hear  and  determine  on 
the  objection  in  the  same  manner  as  if  it  were  a 
valuation  list;  and  by  sub-sect.  (10)  a  provisional 
list  during  the  time  it  is  in  force  shall  be  deemed 
to  form  part  of  the  valuation  list  for  the  time 
being  in  force.   [Smith,  J. — You  have  got  the  pro- 
visional list,  the  supplemental  list,  and  the  valua- 
tion list ;  what  you  appeal  against  is  the  valuation 
list  as  altered  by  the  supplemental  or  provisional 
list.    Where  is  the  section  enabling  you  to  appeal 
against  a  supplemental  list  ?]    Sub-sect.  (3)  of  sect. 
46.     By   sect.  45  the  list  is  made  binding  and 
absolutely  conclusive  as  to  the  value  of  the  pro- 
perty.   There  has  never  been  an  appeal  against  a 
provisional  list  until  this  present    case.       The 
clauses  giving  an  appeal  to  the   special  sessions 
have  reference   only   to   the   quinquennial    and 
supplemental  lists  and  have  no  reference  to  the 
provisional  list. 

Winch,  Q.C.  {Hammond  Chambers  with  him) 
for  the  respondents. — By  sub-sect.  (6)  of  sect.  47 
the  committee  are  to  hear  and  determine  on 
the   objection    to   the   provisional   list,    in   the 


same  manner  as  if  it  were  an   objection  to  a 
valuation    list ;   and  by  sub-sect.    (10)  the  pro- 
visional list  shall  be  deemed  to  form  part  of  the 
valuation  list  for  the  time  being  in  force.    Sect  20, 
defining  the  jurisdiction   of  tne  special  sessions 
provides  that  the  special  sessions  shall  not  hear 
any  appeal  touching  any  part  of  the  valuation  list, 
except  the  part  relating  to  the  value  of  an  here- 
ditament.   This  present  appeal  clearly  relates  to 
value,  and  the  Act  thus  gives  in  the  plainest  terms 
the  right  of  appeal  from  the  provisional  list.  Sect. 
18  provides  tnat  any  person  who  feels  aggrieved 
by  any  decision  of  the  assessment  committee,  on 
an  objjection  made  with  respect  to  the  value  0! 
any  hereditament  included  in  the  list,  may  appeal 
to  the  special  sessions.    This  section  is  in  the  most 
general  terms,  and  gives  a  person  aggrieved  by  any 
decision  of  the  committee  a  right  of  appeal,  and  £ 
submit  that  a  person  aggrieved  by  a  decision  0! 
the  assessment   committee,  with  regard  to  the 
provisional  list,  comes  within  this   section,  and 
has  therefore  a  right  of  appeal  from  the  asse^- 
ment    committee  to  the  special  sessions  under 
sect.  19  of  the  Act  as  regards  the  provisional 
list. 

Cave,  J. — ^I  am  of  opinion  that  in  this  case  the 
appellants  are  entitled  to  succeed  and  that  no  ap- 
peal lies.    It  is  undoubted  law  that  an  appeal  is  a 
creature  of  the  statute,  and  that  you  must  have 
an  appeal  expressly  given.    Now  tnis  Act  of  18^ 
was  passed  tor  the  purpose  of  providing  for  uni- 
formity in  the  assessment  of  rateable  property  in 
the  metropolis,  and  the  first  tlung  that  was  done 
was  to  provide  for  the  making  of  a  valuation  list. 
When  we  look  at  the  form  of   the    statute,  it 
appears  to  be    a  provision  for  the  making  of 
the  first   valuation  list  first  of  all,  and  the  sec- 
tions are  all  devoted  in    the  first  instance  to 
the  question  of  the  first  valuation  list.    Sects, 
18,    19,    and    20,    with     reference    to    appeals, 
appear    to    me,    in    the    first    instance,   to  be 
passed  with  relation  to  the  list  that  is  first  to  be 
made.    Then  having  disposed  of  all  that  matter 
and  got  their  list,  the  statute  then  proceeds  to 
provide  for  the  revision  of  the  valuation  list,  and 
it  is  to  be  revised  yearly  and  quinquennially : 
yearly  it  is  done  by  virtue  of  a  supplemental  list 
which  merely  records  the  necessary  alteration;  and 
quinquennially  it  is  done  by  a  thoroughly  new 
valuation  list  which  contains  a  fresh  statement  of 
the  whole  of  the  hereditaments  which  are  liable  to 
to  the  poor  rate.    Then  having  provided  in  th«t 
way  for  the  yearly  and  quinquennial  revision  of 
the  valuation  list,  snb-sect.  3  of  sect.  46  proceeds 
to  apply  to  these  yearly  revisions  the  same  regu- 
lations and  proceedings  as  were  directed  by  this 
Act  in  the  case  of  a  veJuation  list  made  in  the  first 
I  year  after  the  passing  of  the  Act.    That  again  is 
strong,  in  my  opinion,  as  showing  that  sect  19 
and  sect.  20  in  their  first  issue  ap^ied  only  to  the 
valuation  list  made  in  the  first  year,  and  sect.  46, 
sub-sect.  3,  takes  those  sections  applied  to  the  first 
list  and  makes  them  also  applicaDle  to  the  supde- 
mental  list  and  the  new  valuation  list.    I  think  it 
is  quite  clear  that  that  clause  does,  amongst  other 
things,  give  an  appeal  against  the  supplemental 
list  and  also  against  the  new  valuation  list  by  a 
direct  reference  to  sect.  19,  amongst  others  of 
the  sections  that  have  gone  before.     Then  we 
come  to  sect.  47,  and  what  it  says  is  this— that 
whereas  up  to  the  present  time  we  have  been 
providing  for  a  revision  of  the  list  whidi,  by 


MAGISTRATES'    CASES. 


585 


Q.B.  Div.] 


GUAKDIAKS  OF  TyNEMODTH   UnION  V,  OVERSEEBS  OF  BaCKWOETH. 


[Q.B.  Div. 


means  of  the  supplemental  list,  was  to  take  place 
every  year,  now  provision  is  made  and  a  rather 
closer  net  is  introduced,  by  which  every  new 
subject-matter  of  the  poor  rate  is  to  be  drawn 
within  the  area  of  taxation,  not  merely  year 
by  year  bnt  at  a  shorter  interval  than  a 
year,  because  a  provisional  list  is  to  be  made 
as  soon  as  any  new  subject-matter  of  rating 
appears,  and,  by  means  of  that  provisional  list  so 
made,  the  new  snbject-matter  of  rating  may  be 
made  to  pay  a  proportionate  part  of  any  rate 
which  may  be  in  force  at  the  time  when  the  pro- 
visional list  comes  into  force.  Then  what  is  to  be 
done  P  There  are  provisions  contained,  not,  as  in 
sect.  46,  snb-sect.  3,  by  reference  to  and  re-enact- 
ing all  the  provisions  that  have  gone  before,  but 
there  are  certain  express  provisions  contained  for 
allowing  a  person  who  is  rated  to  go  before  the 
assessment  committee.  Bnt  it  stops  there,  and 
there  is  no  provision  at  all,  to  my  mind,  which 
enables  the  occupier  to  go  beyond  the  assessment 
committee.  The  only  section  or  sub-section 
which  is  relied  upon  by  the  respondents  is  sub- 
sect.  10  of  sect.  47,  which  says,  "  The  provisional 
list  during  the  time  that  it  is  in  force  shall  be 
deemed  to  form  part  of  the  valuation  list  for  the 
time  being  in  force."  Now  it  is  said  that  must  be 
read  as  meaning  that  it  shall  be  deemed  to  form 
part  of  the  valuation  list  for  all  purposes,  and  in- 
asmuch as  an  appeal  is  given  against  the  valuation 
list  at  a  particular  time  of  the  year  therefore  an 
appeal  must  be  given  against  the  provisional  list 
at  a  different  time  of  the  year  and  under  quite 
different  circumstances.  I  think  that  such  a  wide 
interpretation  as  that  cannot  be  put  upon  such 
'words  as  "shall  be  deemed  to  form  part  of  the 
valuation  list."  Just  compare,  for  a  moment,  the 
language  of  sub-sect.  5  of  sect.  46  with  the 
language  of  the  first  part  of  sub-sect.  10,  sect.  47. 
In  sub-sect.  5  of  sect.  46  it  says,  "  In  each  of  the 
last  four  years  of  such  period  the  valuation  list 
-which  was  in  force  on  the  day  before  the  com- 
mencement of  each  such  year,  together  with  and 
as  altered  by  the  supplemental  list,  if  any,  which 
comes  into  force  at  the  commencement  of  such 
year,  shall  be  the  valuation  list  which  is  in  force 
during  that  year."  When  we  come  to  sub-sect.  10 
of  sect.  47  the  language  is  changed:  "A  pro- 
visional list  during  the  time  that  it  is  in  force  snail 
be  deemed  to  form  part,  "  not  "  shall  form  part " 
but  "  shall  be  deemed  to  form  part."  Whenever 
the  Legislature  uses  the  words  **  shall  be  deemed  to 
form  part,"  it  is  an  indication  that  the  thing  is  not 
to  be  the  same  for  all  purposes  but  only  for  the 
purposes  which  the  Legislature  has  in  view  at  the 
time.  The  provisional  list,  therefore,  is  to  be 
deemed  to  form  part  of  the  valuation  list  for  the 
time  being  in  force,  and  to  be  substituted  for  so 
much  of  the  valuation  list,  with  reference  to  what 
follows,  namely,  with  reference  to  a  poor  rate 
"which  is  in  force,  and  which  so  far  as  the  propor- 
tion of  it  is  concerned  is  to  be  levied  on  the 
hereditaments  comprised  in  the  provisional  list 
as  if  thev  had  been  comprised  in  the  valuation  list 
and  as  if  the  provisional  list  had  formed  part  of 
the  valuation  list.  But,  to  my  mind,  it  is  only  for 
that  purpose,  and  not  further  or  otherwise,  that 
the  provisional  list  is  to  be  deemed  to  form  part 
of  the  valuation  list.  Now,  if  there  could  be  any 
doubt  upon  that  point,  and  I  do  not  think  there 
could  be,  it  seems  to  me  it  is  clearly  removed  by 
the  concluding  part  of  that  sub-section.  A  man 
Mag.  Cas.— Vol.  XIV. 


might  say,  **  What  is  to  happen  to  me  if  the  assess- 
ment committee  go  wrong  in  valuing  my  property 
for  the  purposes  of  the  provisional  list  P  What 
am  I  to  do  P  Am  I  to  sit  down  under  it  and  to 
have  no  appeal  P"  I  think  the  answer  is,  "  Yes, 
you  must  sit  down  under  it,  and  you  can  have  no 
appeal  unless  the  statute  has  given  you  an  appeal." 
Tliis  k.tter  part  of  the  clause  to  my  mind  is  clear 
as  showing  that  the  statute  did  not  intend  there 
should  be  any  appeal,  because  it  says :  "  If  when 
the  next  revision  of  the  valuation  list  takes 
place,"  that  is  to  say,  when  the  next  yearly  or 
quinquennial  valuation  is  made,  either  by  a  su})- 
plemental  list  or  by  a  new  valuation  altogether,  if 
when  that  takes  place  "  the  list  as  approved  and 
altered  on  appeal,"  after  you  have  nad  an  appeal 
and  it  is  finally  settled,  "  contains  a  smaller  value 
for  the  hereditaments  comprised  in  a  provisional 
list  than  the  value  stated  in  such  provisional  list, 
the  amount  of  rate  or  tax  which  has  been  oven>aid 
in  consequence  of  the  larger  value  having  been 
stated  shall  be  repaid  or  allowed."  That,  to  my 
mind,  was  quite  unnecessary  if  an  appeal  had  been 
given  against  a  provisional  list.  There  is  no 
similar  provision  with  reference  to  a  supplemental 
list,  because  there  is  an  appeal  given  in  tne  case  of  a 
supplemental  list,  and  consequently  that  provision 
is  not  wanted.  Here,  on  the  other  hand,  the  fact 
that  such  a  provision  is  made  for  enabling  the 
occupier  to  recover  what  he  had  overpaid  comoined 
with  the  fact  that  there  is  no  provision  directly 
made  for  any  appeal,  is  conclusive  to  my  mind  as 
showing  that  tae  Legislature  intended  that  with 
regard  to  the  provisional  list  there  should  not  be 
any  appeal,  but  that  the  valuation  stated  in  that 
list  should  depend  on  the  supplemental  list  or  a 
new  valuation  list,  as  the  case  may  be,  and  that 
the  right  to  recover  any  excess  should  depend  on 
the  final  valuation  in  the  supplemental  or  new 
valuation  list,  whichever  it  might  be.  On  these 
grounds  it  seems  to  me  that  no  appeal  lies,  and 
consequently  this  appeal  must  be  allowed. 

Smith,  J. — I  have  really  nothing  to  add.  I  agree 
entirely  with  what  has  faUen  from  my  brother 
Cave. 

Judgment  for  tlie  appellanis  with  costs.    Leave 
to  appeal  refused. 

Solicitors  for  the  appellants,  Nye,  Qreenwood, 
and  Moreion, 
Solicitors  for  the  respondents,  Bolton  and  Mote. 


TJiursday,  April  26, 1888. 

(Before  Field  and  Wills,  JJ.) 

The  Guardians  op  the  Pooe  op  the  Ttnemouth 
Union  v.  The  Overseers  op  the  Township  op 
Backworth.  (a) 

Bating — Precept  of  guardians  to  overseer^-^Pa^" 
ment  by  overseers  upon  valuation  svhsequenAy 
reduced — Bight  of  overseers  to  he  credUed  on 
subsequent  precept  urith  amounts  so  overpaid 
—  Discretion  of  justices  to  refuse  distress' 
warrant. 

The  overseers  of  the  town  of  B,  paid  the  guardians 
of  T,  Union  contribtUions  to  rates  on  the  basis 
of  a  valuation  list  afterwards  found  by  arbitra- 
tion to  have  been  excessive.     On  the  overseers 

(a> Reported  l7y  B.  A.  Bsnnett,  Esq.,  BanUtcr-at-Law. 
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refusing  to  pay  the  amount  of  two  subsequent 
precepts  issued  by  the  guardians  on  the  ground 
tlhat  they  had  already  paid  too  much  on  the 
excessive  valtuUion  list  and  wore  entitled  to  be 
credited  with  the  surplus,  the  guardians  applied 
to  justices  for  a  distraint'ioarrant  to  enforce 
tlieir  precepts.  The  justices  refused  to  grant  tlie 
warrant. 

Held,  upon  a  case  stated,  that  the  justices  had  a 
discretion  oa  to  granting  the  warrant,  and  had 
exercised  it  properly. 

Held,  also,  that  tlie  overseers  were  entitled  to  be 
credited  on  the  precepts  now  in  question  with  the 
amounts  previously  overpaid  under  the  incorrect 
vdkuxtion  list. 

Special  case  stated  by  insfcices  of  the  peace  for 
Northnmberland  nnder  20  &  21  Vict.  c.  43. 

The  case  stated  the  following  facts : — 

The  township  of  Backworth,  of  which  the 
respondents  are  overseers,  is  one  of  the  con- 
tributory places  within  the  meaning  of  the  Public 
Health  Act  1875  (38  &  39  Vict.  c.  55),  included  in 
the  rural  sanitary  district  of  the  appellants' 
union. 

In  March  1884  the  rateable  value  of  the  town- 
ship of  Backworth,  according  to  the  valuation 
list,  was  14,1632.,  and  between  March  1884  and 
Sept.  1886  the  appellants  made  half-yearly  c^s 
upon  the  respondents  upon  the  basis  of  that 
valuation,  and  the  respondents  duly  paid  such 
calls. 

In  May  1884  the  owners  of  Backworth  Colliery 
(who  were  liable  to  pay  nearly  two-thirds  of  the 
entire  rates  for  the  township  of  Backworth) 
appealed  a^inst  the  valuation  at  the  general 
quarter  sessions,  and  the  assessment  committee 
of  the  Tynemouth  Union,  with  the  consent  and  on 
behalf  of  the  appellants,  appeared  as  respondents 
in  such  appeal. 

In  April  1885,  by  consent  of  all  parties  to  the 
appeal,  the  appeal  was  referred  to  arbitration, 
"  that  the  valuation  lists  and  rate-books  should, 
if  necessary,  be  amended  in  accordance  with  the 
award  to  he  made  in  such  arbitration,"  and  *"  that 
pending  the  decision  and  until  the  final  award, 
order,  and  judgment,  the  owners  of  Backworth 
Colliery  should  pay  on  all  rates  on  a  reduction  at 
the  rate  of  25  per  cent,  on  the  then  rateable 
assessment." 

In  Oct.  1885  the  award  was  entered  up  as  the 
order  of  the  Court  of  Quarter  Sessions,  its  effect 
being  to  reduce  the  annual  rateable  value  of  the 
township  of  Backworth  to  10,885L,  the  rateable 
value  01  tho  Backworth  Colliery  being  reduced 
about  43  per  cent. 

On  the  award  being  made  known  the  respon- 
dents refunded  to  the  owners  of  the  Backworth 
Colliery  the  difference  between  25  per  cent., 
which  they  had  been  allowed,  and  43  per  cent., 
the  amount  of  the  deduction  orderea  by  the 
award  from  the  time  when  the  rate  was  appealed 
against. 

The  respondents  consequently  found  them- 
selves unable  to  pay  the  contributions  required 
by  the  precepts  of  the  appellant  union  in  Sept. 
1886  and  March  1887  without  making  a  special 
rate  for  the  purpose.  Accordingly  they  levied 
a  special  rate  upon  the  occupiers  of  rateable  here- 
ditaments in  the  township  of  Backworth,  includ- 
ing the  owners  of  Backworth  Colliery,  but  the  said 
owners  refused  to  pay  on  the  ground  that  by 


doing  so  they  would  in  effeot  repay  the  amoante 
which  had  been  refunded  to  them  by  the  respon- 
dents in  consequence  of  the  result  of  the  appeals, 
and  would  thereby  lose  the  benefit  to  which  tbey 
were  entitled  by  reason  of  the  rateable  value  o! 
the  colliery  having  been  reduced.  The  respon- 
dents therefore  did  not  enforce  the  payment  of 
the  special  rate. 

The  appellants,  their  precepts  for  Sept.  1886 
and  Marcn  1887  remaimng  undischarged,  thea 
applied  to  the  justices  for  a  distress- warrant  to 
eniorce  payment. 

The  accounts  of  the  appellant's  union  are 
made  out  at  the  end  of  each  half-  year,  on 
March  25  and  Sept.  29. 

Upon  the  foregoing  facts  it  was  contended  on 
behalf  of  the  appellants:  (a)  That  they  were 
bound  to  make  calls  for  contributions  from  the 
township  of  Backworth  pending  the  appeal  to 
quarter  sessions  under  25  &  26  Vict.  c.  103,  e, 
30,    namely,  upon   the    existing  valuation  list. 

(b)  That  the  accounts  having  been  made  up  each 
half-vear  and  closed,  they  could  not  be  re-opened. 

(c)  That  the  precepts  for  the  contributions  in 
question  (namely  the  sum  of  48Z.)  were  conclnsive 
evidence  of  the  amount  mentioned  therein. 

It  was  contended  on  behalf  of  the  defendants : 

(a)  That  their  payments  to  the  appellants  in 
March  1884  and  Sept.  1885  were  made  subject  to 
the  appeals  which  were  then  pending, \and  did  not 
preclude  them  from  now  calling  uponxthe  appel- 
lants to  give  them  the  credit  which  they  claim  by 
reason  of  the  calls  having  been  based  upon  a 
rateable  value  in  excess  of  the  true  rateable  valne. 

(b)  That  the  duty  of  the  justices  was  not  purely 
ministerial,  but  that  they  might  in  their  oiscre- 
tion  refuse  to  grant  a  distress-warrant. 

The  justices  were  of  opinion  that  it  would  be 
illegal,  unfair,  and  unjust  to  the  respondents 
unoer  the  circumstances  above  stated  to  grant  the 
application  for  a  distress-warrant  and  dismissed 
the  summons,  and  declined  to  issue  a  distress- 
warrant. 

The  questions  of  law  submitted  to  the  conrt 
were  :  First,  whether  or  not  the  duty  of  themaf^ 
trate  was  ministerial;  secondlv,  whether  they 
were  justified,  on  the  merits  oi  the  case,  in  dis- 
missing the  application. 

/.  Lawson  Walton  for  the  appellants. — Tbe 
magistrate  ought  to  have  issucMd  the  distraint- 
warrant  applied  for,  on  the  grounds  (1)  that  th^ 
had  no  discretion  to  refuse  it,  i.e.,  their  duty  was 
purely  ministerial ;  (2)  if  they  had  a  diaoretion, 
they  exercised  it  wrongly : 

Ex  parte  The  Cfuardians  of  Bridgend  and  CoKibrid§€ 

Union,  9  L.  T.  Eep.  N.  S.  720 ; 
R.  V.  Boteler,  33  L.  J.  101,  M.  C. ; 
Newhould  y.  Coltman,  6  Exoh.  189 ;  20  L.  J.  149,  M.  C. 

The  valuation  list  was  duly  made  as  between  the 
gaardians  and  overseers,  and  never  appealed 
against ;  the  precepts  therefore  had  to  be  issued. 
Some  payments  were  made  in  accordance  with 
that  list  as  between  the  parish  and  the  overseers; 
the  contribution  orders  nave  been  properly  made, 
and  the  money  paid  and  applied  properly,  and 
the  account  audited.  There  is  no  provision  in 
any  Act  of  Parliament  that  that  expenditure  and 
audit  can  be  re-opened.  [Fibld,  J. — ^The  parish 
say:  "  We  have  paid  too  much.  Tliere  was  nothing 
wrong  in  making  the  payment  at  the  time,  bat 
since  the  payments  were  made,  it  has  been  ^ 
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subject  of  an  award  of  an  arbitrator,  that  sums 
which  have  been  paid  have  been  bo  paid  upon  a 
wrong  footing."]  Our  only  remedy  is  bv  distress. 
[Field,  J. — A  new  credit  will  remedy  the  matter. 
If  your  contention  is  right,  the  Backworth 
Colliery  will  have  to  pay  more  now  than  if  they 
had  lo]^  their  appeal.  Is  there  no  provision  by 
which  an  excessive  assessment  having  been  made, 
a  sum  of  money  in  reduction  can  be  returned  if 
necessary  P]  I  do  not  know  of  any.  IB,  C.  Qlen 
for  the  respondent. — ^Audits  take  place  twice  a 
year,  but  the  auditor  only  settles  whether  the 
payments  are  proper  (7  &  8  Vict.  c.  101,  s.  32). 
The  guardians  are  bound  to  take  into  considera- 
tion the  balance  due  to  the  parish : 

HaleY.  The  Ouardiana  of  the  Poor  of  the  City  of 
London,  6  G.  B.  N.  S.  863 ;  29  L.  J.  5,  M.  C] 

That  case  differs  from  this.  The  court  will  not 
direct  the  auditor  to  re-open  closed  accounts. 
[Field,  J. — ^There  is  no  necessity  to  re-open  the 
acconnts.] 

12.  G.  Qlen  for  the  respondents  was  not  called 
upon. 

Field,  J. — I  think  this  is  a  plain  case.  It 
might  have  involved  the  consideration  of  a  great 
many  provisions  in  various  Acts  of  Parliament, 
and  I  thought  at  first  there  might  be  a  legal  dis- 
ability which  compelled  the  auditor  to  adopt  the 
conrse  he  did.  But  the  short  facts  are  rmiple. 
In  1884  the  valuation  list  showed  that  the  rate- 
able value  of  the  township  of  Backworth  was 
14,1632.,  and  among  the  rateable  occupiers  in  the 
list  were  the  owners  of  the  Backworth  Colliery, 
and  they  were  very  large  occupiers.  The  valua- 
tion list  was  made  at  a  sum  which  everybody 
agreed  was,  at  that  time,  thought  to  be  the  right 
sam.  It  was  agreed  then  that  the  question 
should  be  referred  to  an  arbitrator  whetner  the 
Backworth  Colliery  was  properly  rated,  and  dur- 
ing the  time  that  the  arbitrator  was  making  the 
award  the  colliery  was  to  pay  to  the  respondents 
25  per  cent,  less  than  the  rateable  assessment. 
After  a  year  and  a  half  the  arbitrator  found  that 
43  per  cent,  was  to  be  deducted  in  the  rateable 
value  of  the  colliery.  There  was  also  an  agree- 
ment in  1884  betvveen  the  coUierjr  and  the  assess- 
ment committee  that  the  valuation  lists  were  to 
be  settled  in  accordance  with  the  finding  of  the 
arbitrator;  the  result  of  which  was  that  the 
Backworth  township  was  assessable  for  10,885L 
instead  of  14,163^.  Two  orders  were  served  by 
the  appellants  upon  the  respondents  for  contribu- 
tions to  the  general  expenses,  requiring  them  to 
pay  to  the  treasurer  of  the  union  four  sums 
amounting  to  48Z.  The  respondents  then  levied 
a  special  rate  upon  the  rateable  occupiers,  includ- 
ing the  owners  of  the  Backworth  Colliery.  The 
colliery  refused  to  pay  such  rate  unless  the  res- 
pondents contested  their  liability  to  pay  the 
amounts  required  by  the  orders,  and  thereupon 
the  respondents  did  contest  their  liability,  out 
the  union  assessment  committee  said,  "We  in- 
sist on  your  paying,"  and  applied  to  the  magis- 
trates for  a  distress.  The  magistrates  refused  to 
make  a  distraint  order.  The  only  question  now  is, 
whether  they  exercised  their  discretion  properly 
in  refusing  to  make  such  order.  It  is  quite 
clear  they  have  a  discretion.  Mr.  Glen  cited 
Hale  V.  City  of  London  Union,  which  I  think 
is  a  stronger  case  than  this.  The  effect  of 
the  distress-warrant  issuing  would  be  to  throw 


I  the  whole  of  this  mistake  on  Backworth, 
whereas  it  ought  to  be  spread  over  the  whole 
district. 

Wills,  J. — I  am  of  the  same  opinion.  I  am 
not  surprised  that  the  guardians  wish  to  take  the 
opinion  of  this  court  and  raise  it  in  this  way.  The 
matter  apparently  is  complicated  enough,  but 
when  one  looks  at  the  enactments,  complicated  as 
they  are  and  difficult  to  disentangle,  the  question 
is  really  a  simple  one.  It  is  this :  whether,  sup- 
posing that  the  parish  had,  under  sect.  32  of  the 
26  &  26  Vict.  c.  103,  appealed  against  the  valua- 
tion list  of  their  parish,  and  mctde  the  guardians 
of  the  union  respondents  in  that  appeal,  and  the 
old  valuation  list  had  to  be  acted  on  in  the  mean- 
time by  the  then  appellant  parish,  the  guardians 
could  under  the  circumstances,  when  it  turned 
out  that  the  valuation  had  been  wrong  from  the 
time  the  appeal  was  entered,  correct  the  pay- 
ments that  had  been  erroneously^  made  under 
the  old  valuation  list.  There  is  no  specific 
machinery  provided  by  Parliament,  but  I  cannot 
help  thinking  that  that  was  present  to  the  minds 
of  those  who  drafted  the  Act;  and  certainly 
the  Acts  of  1862  (25  &  26  Vict.  c.  103)  and  1864 
(27  &  28  Vict.  c.  101)  indicate  no  lack  of  know- 
ledge of  the  subject  on  the  part  of  the  framers 
of  those  Acts.  It  is  a  question  they  must  have 
known  must  arise.  The  guardians  ought  in  the 
ordinary  honest  course  of  business  to  return  the 
money,  or  correct  it  in  some  other  way.  I  cannot 
see  wnat  legal  objection  there  is  to  their  doin^  so. 
When  the  thing  as  to  which  discussion  arises 
with  respect  to  powers  stands  on  such  a  footing, 
I  think  it  rather  requires  an  enactment  to  prevent 
it  being  done,  if  such  were  the  object  of  the 
Legislature.  It  is  true  the  parish  did  not  bring 
the  appeal  of  the  27th  May  1884  under  sect.  32 ; 
that  is  a  pure  matter  of  form.  The  colliery 
owner,  who  paid  so  large  a  share  in  the  rates  of 
this  township,  brought  the  appeal.  Then  the 
assessment  committee  of  the  union,  availing  them- 
selves of  the  power  under  sect.  32  of  the  Act 
1864  (25  &  26  Vict.  c.  103),  became,  with  the  con- 
sent and  on  behalf  of  the  overseers,  respondents 
and  they  fought  the  matter  out,  and  litigated  the 
question  on  the  same  point  as  if  there  nad  been 
a  formal  appeal  between  the  parish  and  the  assess- 
ment 3ommittee.  It  turns  out  there  is  no 
practical  difficulty  in  correcting  the  matter  so 
far  as  the  payments  are  concerned.  The  precepts 
were  most  properly  made.  No  exception  can  be 
taken  to  them.  But  the  answer  whicn  the  colliery 
makes  is  that,  "  We  have  already  paid  the 
money,  and  we  ought  not  to  pay  twice  over." 
The  question  substantially  raised  here  is,  as 
to  whether  this  court  would  have  made  the 
same  order  under  the  circumstances.  I  think 
the  magistrates  had  discretion  to  make  the 
order  they  did,  and  used  their  discretion  quite 

P^^P^^^y-  Appeal  dimis9ed. 

Solicitors  for  the  appellants,  WUliameon,  HiU, 
and  Co,,  for  Whiteliom,  North  Shields. 

Solicitors  for  the   respondents,  /.  E.  and  J?.' 
8coU,  for  Dagliah  and  Muncaater,  Newoaatle-on- 
Tyne. 
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Beg.  V,  Long  and  another  (Jastices  of  the  Peace). 


[Q.B.  DiT. 


Monday,  May  14, 1888. 
(Before  Field  and  Wills,  JJ.) 

Beg.  v.  Long  and  another  (Justices  of  the 

Peace),  (a) 

Gaiuing  ohstmction  in  street — Fersons  walking 
ahreaet  on  footpath  of  street — Annoying  passen- 
gers thereSv,  and  causing  them  to  leave  footpath 
—  Conviction  for  obstruction  —  Towns  Folice 
Clauses  Act  1847  (10  ^  11  Vict.  c.  89),  s,  28. 

Three  defendants  were  convicted  by  the  defendant 
justices,  under  sect,  28  of  the  Tovms  Police 
Clauses  Act  1847,  for  obstructing  passengers  in 
tlie  public  street,  and  unlawfully  preventing 
persons  parsing  there. 

It  appeared  by  the  evidence  of  a  police-constable 
that  the  three  defendants  were  standing,  with 
three  or  four  other  persons,  on  the  pavement, 
blocking  up  the  same.  Several  persons  had  to 
leave  the  footpath  and  go  into  the  road  in  arder 
to  poAs,  The  constable  spoke  to  the  defendants, 
ana  asked  them  to  move  off.  They  then  walked 
up  the  street,  all  three  abreast,  causing  passengers 
who  met  them  to  leave  the  footpath  and  go  into 
the  road.  Again,  later  in  the  evening,  the  con* 
stable  saw  the  three  defendants  waik  up  and 
doicn  the  street  several  times.  Two  ladies  were 
turned  off  the  footpath,  and  one  lady  said,  "  I 
wonder  the  police  do  not  put  a  stop  to  this," 
but  otherwise  no  cotnplaints  were  made,  and  no 
j^ersons  were  called  to  prove  that  they  liud  been 
tmpeded  by  the  defendants,  nor  could  the  names 
of  any  persons  so  obstructed  be  given  by  the 
xcitnesses  for  the  prosecution. 

Sect.  28  of  the  Act  provides  tliat  "  Every  perfon 
who  by  means  of  any  cart,  carriage,  sledge, 
truck,  or  barrow,  or  any  animal,  or  other  means, 
wilfuUy  interrupts  any  public  crossing,  or  wiU 
fuUy  causes  any  obstruction  in  any  public  foot- 
path, or  other  public  thoroughfare,"  shall  be 
guilty  of  an  offence  under  the  Act,  and  liable  to 
a  penalty. 

Seta  (making  absolute  a  rule  for  a  certiorari), 
thai  the  conviction  vjos  wrong,  and  could  not  be 
sustained, 

BuLE  to  show  cause  why  a  writ  of  certiorari 
should  not  issue  to  remove  into  the  High  Court  a 
certain  record  of  convictions  by  justices  of  the 
peace  for  the  county  of  Sussex  at  a  general  petty 
sessions  held  at  Arundel  on  the  20th  Feb.  1888, 
whereby  the  three  defendants,  Henry  Denyer, 
Albert  Hale,  and  Albert  Northeast,  were  respec- 
tively convicted  for  that  they  on  the  5th  Feb. 
1888,  at  Littlehampton,  in  the  aforesaid  county, 
in  a  street  called  the  High-street,  in  which 
parish  the  provisions  of  the  Towns  Police 
Clauses  Act  1847,  with  respect  to  obstructions  and 
nuisances  in  streets  were  then  in  force,  to  the 
obstruction  of  passengers  in  the  said  street 
unlawfully  did  prevent  passengers  passine  there. 
On  the  hearing  of  the  above  charge,  an  order  was 
made  by  the  justices  by  which  all  the  defendants 
were  convicted  and  fined  lis.  and  19«.  costs.  It 
appeared  by  the  evidence  of  a  police  constable 
that  the  three  defendants  were  standing  with 
three  or  four  other  persons  on  the  pavement, 
blocking  up  the  same.  Several  persons  had  to 
leave  the  footpath  and  ko  out  into  the  road  in 
order  to  pass.  The  constable  spoke  to  the  defen- 
dants, and  asked  them  to  move  off.    They  then 

(a)  Reported  by  H£.xby  Leioii,  Esq.,  Barrlfiter-at-Law. 


walked  up  High -street,  all  the  three  abreast, 
causing  passengers  who  met  them  to  leave  the 
pavement  and  go  into  the  road.  Again,  later  in 
the  evening,  between  eight  and  nine  o'clock,  the 
constable  saw  the  three  defendants  walk  ap  and 
down  the  street  several  times.  Two  ladies  were 
turned  off  the  footpath,  and  one  lady  said,  "I 
wonder  the  police  do  not  put  a  stop  to  this;" 
but  otherwise  no  complaints  were  made.  The 
constable  afterwards  took  the  defendants'  names, 
and  summoned  them  for  causing  an  obstrnction 
in  the  street,  under  sect.  28  of  the  Town  Police 
Clauses  Act  1847,  which  provides : 

Every  person  who  in  any  street,  to  the  obBtmotion, 
annoyance,  or  danger  of  the  residents  or  passenmn, 
commitf*  any  of  the  following  offences,  shall  oe  liable  to 
a  penalty  not  exceeding  40s.  for  each  offenoe,  or  msj  be 
committed  to  prison  for  a  term  not  exceediiig  fonrteea 
days; 

and  among  the  offences  is  the  f oUowing  : 

Every  person  who  by  means  of  any  cart,  carriage, 
sledge,  truck,  or  barrow,  or  any  animal^  or  other  means, 
wilfully  interrupts  any  pubuo  crossing,  or  wilfnOy 
causes  any  obstruction  in  any  public  footpath  or  otiier 
public  thoroughfare. 

No  person  was  called  to  prove  that  he  was 
impeded  or  wilfully  prevented  from  passing  by 
the  defendants,  nor  could  any  person  be  named 
by  the  witnesses  who  had  been  so  obstructed. 

Gill  showed  cause  against  the  rule. — The  pro- 
visions of  the  Towns  Police  Clauses  Act  1847, 
with  respect  to  obstructions  and  nuisances  in  the 
streets,  are  incorporated  with  the  Public  Health 
Act  1875,  by  sect.  171  of  that  Act,  and  by  sect. 
262  of  that  Act  no  conviction  made  under  the 
Act  shall  be  vacated,  quashed,  or  set  aside  for 
want  of  form,  or  (unless  otherwise  expressly  pro- 
vided by  that  Act)  be  removed  or  removable  by 
certiorari,  or  any  other  writ  or  process  whatso- 
ever, into  any  of  the  Superior  Courts.  The 
remedy  by  certiorari  is  thus  taken  away,  and  the 
remedy  suggested  for  any  ruling  of  the  magis- 
trates is  rather  by  special  case  than  by  certiorari. 
The  cpnviction  was  under  the  latter  part  of  one 
of  the  provisions  of  sect.  28  of  the  Act,  which 
makes  it  an  offence  under  the  Act  for  a  person 
by  means  of  any  cart,  &c.,  or  **  other  means" 
to  wilfully  interrupt  any  public  crossing,  or 
wilfully  cause  anv  obstruction  in  any  public  foot- 
path, or  other  public  thoroughfare.  The  question 
now  is,  whether  the  defendants  were  guiltv  of 
any  offence  under  the  section,  or  whether  there 
was  any  evidence  to  support  the  conviction.  I 
submit  that  the  conduct  of  the  defendants  broneht 
them  within  the  words  persons  who  by  •*  other 
means  "  wilfully  interrupt  a  public  crossing  and 
obstruct  a  public  thoroughfare.  [Field,  J. — ^If  » 
man  is  large  enough  himself  to  occupv  the  whole 
side  path,  and  in  consequence  a  lady  has  to  leave 
the  path,  is  that  an  offence  P]  That  would  noc  be 
an  offence,  as  the  mere  passing  along  the  street 
does  not*  constitute  an  offence,  but  if  the  person 
came  backwards  and  forwards,  causing  an 
obstruction,  that  would  be  an  offence.  [FiBU),  J. 
—  Has  any  such  construction  been  placed 
upon  the  clause  P]  There  is  no  English  case 
on  the  point,  but  there  is  a  Scotch  case,  in 
which  persons  were  convicted  under  similar 
words. 

Baven,  in  support  of  the  rale,  was  not  called 
upon. 
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GUAKDIANS  or   POOE  OP  SOUTHAMPTON  V.  BbLL  AND  TaYLER. 


[Q.B.  Div. 


FiELD,^  J. — I  am  sorry  to  say  we  intist  fi^ant  a 
certiorari  in  this  case.     We  shall  give  no  costs. 
Wills,  J.  concurred. 

Rule  absolute  for  a  ceriiorarL 

Solicitors  for  the  justices,  TTood,  Bigg^  and 
Nashy  for  Holmes  and  Co.,  Arundel. 

Solicitor  for  the  defendants,  E,  Blagden,  Little- 
hampton. 

Wednesday,  June  20,  1888. 
(Before  Manisty  and  Stephjsn,  JJ.) 

GUAKDIANS  OP  THE  PoOR  OP  SOUTHAMPTON  V,   BbLL 

AND  Tayler.  (a) 
Practice — Poor  law — Employment  of  solicitor  by 
guardians — Taxation  of  costs  by  clerk  of  the 
peace — Poor  Law  Amendment  Act  1844  (7^8 
Vict.  c.  101),  M.  32,  35,  ddSolicitors  Act  1843 
{6^7  Vict,  c.  73),  «.  37. 

When  a  solicitor  is  employed  by  the  guardians  of 
the  poor,  the  taxation  of  his  (nU  of  costs  by  the 
clerk  of  the  peace  under  tlie  Poor  Law  Amend- 
inent  Act  1844  (7^8  Vict,  c.  101),  s.  39,  is  not 
final  and  conclusive  against  hvm,  and  he  is  en- 
titled  to  an  order  for  tanation  as  between  solicitor 
and  client,  under  the  Solicitors  Act  1843  (6  S"  7 
Vict.  c.  73),  s.  37. 

Ar&ument  of  a  point  of  a  law  raised  by  the 
pleadings  under  E.  S.  C.  1883,  Order  XXV.,  r.  2. 
The  action  was  brought  by  the  plaintiffs,  the 
guardians  of  the  poor  of  Southampton,  against 
the  defendants,  a  firm  of  solicitors  employed  by 
them,  to  recover  a  sum  of  642.  16«.  6d.,  a  balance 
claimed  by  them  out  of  a  sum  of  600?.  which  they 
had  advanced  to  the  defendants  for  the  purpose 
of  carrying  on  an  action.  This  sum  was  arrived 
at  by  deducting  from  the  600Z.  so  advanced  a  sum 
of  535Z.  3».  6d.,  the  costs  allowed  to  the  defendants 
by  the  allocatur  of  the  clerk  of  the  peace  of 
Hampshire,  under  sect.  39  of  the  Poor  Law 
Amendment  Act  1844  (7  &  8  Vict.  c.  101)  less  his 
taxing  fee.  The  defendants  admitted  their  liability 
as  to  a  sum  of  13Z.  13«.  Sd.,  but  claimed  to  retain 
the  residue  of  the  600Z.  in  respect  of  costs  due  to 
them  for  work  and  labour  done  and  money  ex- 
pended by  them  as  solicitors  for  the  plabitiffs, 
and  denied  that  thev  were  liable  to  pay  the  fee 
on  the  taxation  by  tne  clerk  of  the  peace  under 
the  Poor  Law  Amendment  Act  1844,  or  were 
bound  hj  such  taxation,  and  claimed  a  right  to 
have  their  bill  of  costs  taxed  as  between  solicitor 
and  client  by  a  taxing  master  of  the  High  Court 
under  sect.  37  of  the  Solicitors  Act  1843  {6&7 
Vict.  c.  73).  A  summons  for  taxation  by  the 
defendants  was  also  before  the  court. 

The  Poor  Law  Amendment  Act  1844  (7  &  8 
Vict.  c.  101)  provides  as  follows  : 

Sect.  82.  Every  auditor  appointed  for  such  a  district 
shall  have  full  powers  to  examine,  andlt,  allow,  or  dis- 
allow of  acoonnta  and  of  items  therein,  relating  to 
money  aaseased  for  and  applicable  to  the  relief  of  the 
poor  of  all  parishes  and  nnions  within  his  district,  and 
to  all  other  money  applicable  to  such  relief. 

^  Sect.  35.  If  any  person  agfrrieved  by  any  allowance, 
disallowance,  or  surcharge  by  any  such  auditor  require 
Buoh  auditor  to  state  the  reasons  for  the  said  allowance, 
disallowance,  or  surcharge,  the  auditor  shall  state  such 
reasons  in  writing  in  the  book  of  account  in  which  the 
allowance,  disallowance,  or  surcharge  may  be  made ; 
and  it  shall  be  lawful  for  every  person  aggrieved  by  such 
allofranoe,  and  for  every  person  aggrieved  by  such  dis>- 

(a)  Beported  by  Alfrbd  H.  Lifboy,  Esq.,  Borrister-at-Law. 


allowance  or  surcharge,  if  such  last-mentioned  person 
have  first  paid  or  delivered  over  to  any  person  authorised 
to  receive  the  same,  all  such  money,  goods,  and  chat- 
tels as  are  admitted  by  his  account  to  be  due  from  him 
or  remaining  in  his  hands,  to  apply  to  the  Court  of 
Queen's  Bench  for  a  writ  of  certiorari  to  remove  into 
the  said  court  the  said  allowance,  disallowance,  or 
surcharge. 

Sect.  39 :  On  application  of  any  overseer,  or  of  any 
board  of  guardians,  or  of  any  attomev-at-law,  it  shall  be 
the  duty  of  the  clerk  of  the  peace  of  the  county  or  place, 
or  his  deputy,  if  thereunto  required,  to  tax  any  bill 
due  to  any  solicitor  or  attorney  in  respect  of  business 
performed  on  behalf  of  any  parish  or  union  situate 
wholly  or  in  part  within  such  county  or  place ;  and  the 
allowance  of  any  sum  on  such  toxation  shall  be  primd 
facie  evidence  of  the  reasonableness  of  the  amount,  but 
not  of  the  legality  of  the  charge ;  and  the  clerk  of  the 
peace  shall  be  allowed  for  such  taxation  after  the  rate 
to  be  fixed  from  time  to  time  by  the  Master  of  the  Grown 
OflSce,  and  declared  by  an  order  of  the  said  commis- 
sioners ;  and  if  any  such  bill  be  not  taxed  before  it  is 
presented  to  the  auditor,  the  auditor's  decision  on  the 
reasonableness  as  well  aa  the  legality  of  the  charges 
shall  be  final. 

By  the  Solicitors  Act  1843  (6&7  Vict.  c.  73),  s.  37, 
it  is  provided  that,  if  no  application  has  been  made 
for  the  taxation  of  a  solicitor's  bill  of  costs  within 
a  month  after  it  has  been  delivered , 

It  shall  be  lawful  for  such  reference  to  be  made 
either  upon  the  application  of  the  attorney  or  solicitor, 
or  the  executor,  administrator,  or  assignee  of  the  attorney 
or  solicitor  ...  or  upon  the  application  of  the  partv 
chargeable  by  su<^  bill  .  .  .  and  the  costs  of  such 
reference  shall,  except  as  hereinafter  provided  for,  be 
paid  according  to  the  event  of  such  taxation ;  that  is  to 
say,  if  such  biU  when  taxed  be  less  by  a  sixth  part  than 
the  bill  delivered,  then  such  attorney  or  solicitor,  or 
executor,  administrator,  or  assignee  of  such  attorney 
or  solicitor,  shall  pay  such  costs;  and  if  such  bill 
when  taxed  shall  not  be  less  bv  a  sixth  part  than  the 
bill  delivered,  then  the  party  chargeable  with  such  bill, 
making  such  application,  or  so  attending,  shall  pay 
such  costs. 

P.  Gye  for  the  plaintifPs. — The  plaintiffs  are 
entitled  to  judgment  on  the  point  of  law.  The 
taxation  of  a  bill  of  costs  by  the  clerk  of  the 
peace  under  sect.  39  of  the  Poor  Law  Amendment 
Act  18^(4  is  final  and  conclusive  as  between  the 
guardians  and  a  solicitor  employed  by  them. 
The  difficulty  of  construing  sects.  32,  35,  and 
39  of  the  Poor  Law  Amendment  Act  1844,  which 
taken  together  regulate  the  poor  law  audit  was 
pointed  out  by  the  court  in  Beg.  v.  Hunt 
(6  E.  &  B.  408).  But  it  would  appear  to  super- 
sede sect.  37  of  the  Solicitors  Act  1843. 

/.  Alderson  Foote  for  the  defendants. — ^The 
taxation  by  the  clerk  of  the  peace  was  onl^r  an 
ex  parte  taxation,  and  is  not  final.  The  Legisla* 
ture,  by  sect.  39  of  the  Poor  Law  Amendment 
Act  1844,  gives  a  solicitor  the  assistance  of  the 
clerk  of  the  peace,  but  says  that  his  allowance  on 
taxation  shall  be  only  **  primd  facie  evidence  of  tho 
reasonableness  of  the  amount,*'  but  shall  not  be 
evidence  of  the  "  legality  "  of  the  charge.  This 
must  mean  that  it  is  evidence  which  can  be 
reviewed  on  appeal.  The  taxation  is  itself  not  a 
necessary  part  of  the  audit.  The  pleadings  do 
not  show  tnat  an  audit  was  held,  but  if  one  were 
proved  to  have  taken  place,  the  Act  does  not  make 
any  provision  for  the  solicitor  being  represented. 
Every  solicitor  has,  under  the  Solicitors  Act  1843, 
a  right  to  have  his  costs  taxed  by  a  master  of  the 
High  Court  unless  depnved  expressly  of  such 
right  by  some  Act.  It  has  been  suggested  by  the 
plaintiffs  that  the  Poor  Law  Amendment  Act 
1844  repealed  this  as  regards  work  done  for  poor 
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law  cpiiardians.  If  so,  this  wonld  also  deprive 
guaraians  of  the  power  to  have  a  bill  of  costs 
taxed,  as  well  as  the  solicitor  employed  by  them. 
The  defendants  are  not  liable  for  the  costs  of  this 
taxation  by  the  clerk  of  the  peace.  Under  sect. 
37  of  the  Solicitors  Act  18i3  the  plaintiffs  would 
not  be  entitled  to  costs  unless  they  succeeded  in 
reducing  the  defendants'  bill  of  costs  by  a  sixth. 
The  defendants  are  entitled  to  an  order  for  taxa- 
tion under  sect.  37  of  the  Solicitors  Act  1843. 
He  cited 

Beg,  y.  Napton,  25  L.  J.  296,  Q.  B. ;  and 

Be  Worth,  44  L.  T.  Eep.  N.  S.  462 ;  18  Ch.  Div.  521. 

P.  Oye  in  reply. — Under  sects.  32  and  39  of 
the  Poor  Law  Amendment  Act  1844  solicitors  are 
obliged  to  wait  for  payment  till  the  auditor  has 
passed  the  accounts.  If  a  solicitor's  bill  is  first 
taxed  by  the  clerk  of  the  peace,  and  then  pre- 
sented to  the  auditor  under  sect.  32,  his  allowance 
is  final  as  to  the  reasonableness  of  the  amount. 
If  it  is  not  first  taxed  the  auditor's  decision  on 
the  reasonableness  as  well  as  the  legality  of  the 
charges  is  final.  If  any  person  is  not  satisfied 
with  the  taxation  he  must  apply  for  a  certiorari 
to  have  his  bill  taxed  by  a  master  under  sect.  35. 
As  the  defendants  have  not  done  this  they  are 
bound  by  the  allocatur. 

Manisty,  J. — ^The  question  raised  by  the  de- 
fence and  reply  in  this  case,  is,  whether  the 
taxation  of  the  clerk  of  the  peace,  under  sect.  39 
of  the  Poor  Law  Amendment  Act  1844,  which 
provides  for  a  taxation  in  certain  cases  by  the 
clerk  of  the  peace  of  the  costs  of  the  solicitor 
employed  by  a  board  of  ^ardians,  as  a  matter 
connected  with  the  auditing  of  accounts  under 
the  poor  law,  is  final  and  conclusive  against  the 
solicitor,  and  has  the  effect  of  disentitling  him  to 
taxation  as  between  solicitor  and  client,  under 
sect.  37  of  the  Solicitors  Act  1843.  I  am  of 
opinion  that  the  provisions  of  the  section  have 
not  this  effect.  It  seems  to  me  that  this  section 
does  not  preclude  a  solicitor  from  bringing  an 
action  for  his  bill  of  costs,  or  for  a  balance  due. 
I  cannot  accede  to  the  proposition  advanced  by 
Mr.  Gye  that  if  guardians  employ  a  solicitor  he 
is  bound  to  wait  till  the  auditor  has  passed  the 
accounts.  If  this  were  so,  tradesmen  also,  from 
whom  the  guardians  may  have  purchased  goods, 
would  have  to  wait.  Conclusive  authority  would 
have  to  be  adduced  before  I  could  accede  to  such 
a  proposition.  If  the  auditor  adopted  the  allo- 
catur and  disallowed  the  sum  claimed,  the  result 
would  be,  in  my  opinion,  notwithstanding  some 
expressions  in  Meg.  v.  Hunt  (6  E.  &  B.  408),  that 
the  propriety  of  the  disallowance  could  not  be 
disputed  as  between  the  guardians  and  the  rate- 
payers, but  that  as  between  the  guardians  and 
the  solicitor  to  the  board  the  question  would 
remain  open,  and  the  action  could  ne  maintained. 
It  is  to  be  remembered  that  the  auditor  cannot  be 
supposed  to  have  any  knowledge  of  the  principles 
on  which  a  solicitor's  bill  is  taxed.  Solicitors 
have  a  right  to  have  their  bills  of  costs  taxed,  and 
there  must  be  a  clear  legislative  enactment  to 
take  away  the  privilege  which  a  solicitor,  trades- 
man, or  anyone  else,  at  present  enjoys,  of  having 
any  question  affecting  his  rights  tried  in  the 
ordinary  way.  The  defendants  are  entitled  to 
judgment  and  an  order  for  taxation  of  their  costs 
by  a  master,  under  sect.  37  of  the  Solicitors  Act 
1843. 


Stephen,  J. — ^I  am  of  the  same  opinion.  It 
seems  to  me  to  be  clear  that,  although  there  are 
some  enactments  which  apply  to  solicitors  and 
their  charges,  sect.  39  of  tne  Poor  Law  Amend- 
ment Act  1844  was  never  intended  to  deprive 
them  of  their  right  to  have  their  bills  of  costs 
taxed  under  sect.  37  of  the  Solicitors  Act  1843. 
We  should  be  doing  an  injustice  if  we  allowed  the 
taxation  of  the  clerk  of  the  peace  to  be  final.  The 
object  of  sect.  39  is  to  prevent  the  rates  being 
wasted  in  useless  expenditure.  The  defendants 
are  entitled  to  have  tneir  costs  taxed  by  a  taxing 
master,  notwithstanding  the  taxation  by  the 
clerk  of  the  peace. 

Order  for  taxation  under  the  Solidiort  Ad 
1843,  the  costs  of  the  applietUion  to  he  the 
defendants*  in  any  event,  and  the  coets  of  the 
summons  to  taat  to  he  costs  in  the  taxatiim. 

Solicitors  for  the  plaintiffs,  F,  J.  and  G.  /. 
Braikenridge,  for  Bernard  HarfieLd,  Southampton. 

Solicitors  for  the  defendants,  Emanuel,  Biwnd, 
and  Natluin, 


Thursday,  June  7, 1888. 

(Before  Makisty  and  Stefhbk,  JJ.) 

Bowhen  and  others  (pets.)  v,  Beslet  asd 
ANOTHER  (resps.).  (a) 

Municipal  Corporations  Act  1882  —  Election  of 
councUlors — iTomination  paper — Suhscription  of 
assenting  hurgesses — Signature— 4^  Sf  46  YidL 
c.  50>  ««.  9,  51,  241,  sched,  3,  part  2,  rr,  1,  2,  o; 
sclied.  8,  part  2,  Forms  C,  H.,  and  L 

The  Municipal  Corporations  Act  1882  requires  the 
eight  assentors  to  the  nomination  of  a  candidate 
for  election  to  the  office  of  cowncOlor  to  he  6«f- 
gesses  enroUed  on  the  hwrgess  or  ward-roU,  and 
that  they  subscribe  the  nomination  papers.  In 
the  statutory  form  (J.)  the  column  in  which  they 
are  to  subscribe  their  names  is  headed  hy  tis 
word  "  sig^iature" 

At  an  election  to  fill  vacancies  in  the  office  of  tovsn 
councillor',  one  TuckweU  and  tlie  two  respondents 
were  nominaied  as  candidates.  Three  of  the 
eight  assentors  to  TuckwelVs  nonUnation  signed 
as  follows :  "  Edwin  J.  Hooper,**  "  IV,  E. 
Waller,**  and  "  B.  Turner.**  In  the  ward-roU 
which  wcbs  then  in  force  the  following  names 
appeared  as  entered  a^gavnst  the  ward  roll 
members  (which  were  correctly  set  oul  in  (Aa 
nominaJtion  pcmer):  "Edwin  John  Hooper,** 
"William  E.  Waller**  and  "Bobert  Turner.** 
Objection  was  taken  before  the  mayor  to  Tuek- 
weWs  nominalion  paper  mi  the  ground  thai 
it  was  not  duly  siibscribed,  as  the  noimas  and 
initials  of  the  said  three  assenting  burgesses 
were  not  names  that  were  enrolled  on  the  icanrf- 
roU.  The  objection  toas  allowed,  and  the  respon- 
dents were  declared  duly  elected.  The  petitioners 
appealed  by  way  of8j>ecial  case. 

Held,  that  the  nomination  paper  was  valid,  as  (he 
Ad  permitted  the  nominaiion  paper  to  be  svlh 
scribed  by  assentors  hy  signature  only,  and  hy 
the  signalures  in  question  tlie  identity  of  the 
names  of  the  asserUing  burgesses  with  those  on 
the  ward-roU  wcls  secured,  and  that  eanssguaUbf 
the  respondents  had  not  been  duly  elected. 

This  was  a  petition  praying  that  the  respondents 

were  not  duly  elected,  in  the  form  of  a  special  case 

(a)  Beportad  by  W.  P.  Evibslbt,  Eaq.,  Barrtetsr-si-lAw. 
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stated  for  the  opinion  of  the  court,  porsaant  to 
the  order  of  Field,  J. 

The  material  parts  of  the  case  were  as  follows : 

1.  The  city  of  Exeter  was  a  city  to  which  the 
Municipal  Corporations  Act  1882  applied,  and 
was  divided  into  wards. 

2.  On  the  1st  Nov.  1887  an  election  was  held  to 
fill  two  vacancies  in  the  office  of  councillor  for 
St.  David's  Ward,  in  the  said  citv.  The  petitioners 
were  each  of  them  persons  wh»  had  a  right  to  vote 
at  the  said  election. 

3.  The  respondents  were  duly  nominated  as  can- 
didates for  tne  said  offioe. 

4.  On  or  hefore  the  last  day  for  the  delivery  of 


nomination  papers  for  the  said  election  two  nomi- 
nation papers  were  duly  delivered  by  each,  of 
which  one  Henry  Tuckwell  of  Netheravon,  47, 
Prospect-park,  Exeter,  g-entleman,  being  a  person 
duly  qualified  for  election,  was  nominated  as  a 
candidate  for  the  said  office.  One  of  the  said 
nomination  papers  was  in  the  words  and  figures 
following : 

NOKINATION  PAPEB. 

City  and  Connty  of  the  City  of  Exeter. 

Election  of  connoillorsfor  St.  DaTid's  Ward  in  the  said 
oity  and  connty  to  be  held  on  the  Ist  day  of  November 
1887. 

We,  the  nnderaijg^ed,  being  respeotiyely  enrolled 
citizens,  hereby  nominate  the  following  person  as  a  can- 
didate at  the  said  election  z 


Snmame. 


other  Names. 


Abode. 


Tuckwell 


Henry 


Netheravon,  47, 
Prospect-park, 
Exeter 


Detorlptlon. 


Gentleman 


Slgnatare. 

Charles  Westron 
Henry  Ellis 


Nconber  on  Boll  of  Oitlzena,  with  the 
Ward  or  Polling  District,  if  any, 
having  a  distlnot  nnmbering. 


No.  367.  St.  David's  Ward. 
No.  693,  St.  David's  Ward. 


We,  the  undersigned,  being  respectively  enrolled 
citizens,  hereby  assent  to  the  nomination  of  the  above- 
named  person  as  a  candidate  at  the  said  election. 

Dated  this  24th  day  of  October  1887. 


Slgnaknre. 


Xnmber  on  Boll  of  Citizonn,  with  the 
Ward  or  Polling  Diatrict,  if  any, 
having  a  distinct  numbering. 


Edwin  J.  Hooper    ... 

W.  E.  Waller   

John  L.  Manley  

George  Hoberts    

E.  Tomer 

Isaao  Provins   

William  Barter    

James  Jerman 


No.  867,  St. 
No.  908,  St. 
No.  910,  St. 
No.  875,  St. 
No.  1045,  St 
No.  1089,  St 
No.  766.  St. 
No.  617,  St. 


David's  Ward 
David's  Ward 
David's  Ward 
David's  Ward 
.  David's  Ward 
.  David's  Ward 
David's  Ward 
David's  Ward 


5.  In  the  ward-roll  which  was  in  force  in  the 
said  ward  at  the  time  of  the  said  election  the 
following  names  appear  as  entered  against  the 
following  nnmbers : 

No.  Name. 

867        Edsnn  John  Hooper. 

908        William  E.  Waller. 

1045        Bobert  Tomer. 

6.  The  other  nomination  paper,  and  the 
matters  relating  thereto,  are  not  set  out,  on  the 
ground  that  like  objections  and  defects  (if  any) 
existed  with  reference  to  it  as  to  the  nomination 
papers  set  out  above,  and  that  if  the  latter  was 
invalid  the  nomination  paper  not  set  out  was 
invalid  also. 

7.  On  the  day  next  after  the  last  day  for 
delivery  of  the  nomination  papers  the  mayor 
attended  at  the  Guildhall,  in  pursuance  of  the 
provisions  oi  the  Municipal  Corporations  Art 
1882,  for  the  purpose  of  deciding  on  the  validity 
of  objections  to  tne  nomination  papers  of  candi- 
dates for  the  said  office. 

8.  The  representative  of  the  respondent  Law- 
rence proceeded  to  object  to  the  said  nomination 
paper  of  the  said  Henry  Tuckwell. 

9.  The  objections  so  stated  were  as  follows : 
The  representative  of  the  said  respondent  objected 
to  the  said  nomination  paper  on  tne  ground  that  it 
was  not  duly  subscribea  by  duly  enrolled  bur- 
gesses by  reason  of  the  following  alleged  defects 
in  the  same,  viz.,  that  the  names  and  initials  of 
three  of  the  assenting  burgesses  appeared  as 
Edwin  J.  Hooper,  W.  E.  Waller,  and  K.  Turner, 
but  no  such  names  were  so  enrolled  in  the  said 
ward-roll. 


10.  It  was  contended  on  behalf  of  the  said 
respondents,  in  support  of  tho  said  objections, 
that  the  said  nomination  paper  was  not  duly 
subscribed,  inasmuch  as  a  comparison  of  the 
names  as  6ub.scribed  in  the  said  nomination  paper 
of  the  said  three  assenting  burgesses  with  the  said 
ward-roll  would  not  disclose  the  identity  of  the 
said  persons  respectively  with  the  persons  whose 
names  were  entered  against  the  corresponding 
numbers  in  the  said  ward  roll. 

11.  It  was  contended  on  behalf  of  the  said 
Henry  Tuckwell  that  the  Municipal  Corporations 
Act  1882  requires  only  that  the  signature  and  not 
that  the  full  names  of  the  assenting  burgesses 
shall  be  subscribed  in  the  nomination  paper  of  a 
candidate  for  the  office  of  councillor;  that  the 
three  assenting  burgesses  had  respectively  sub- 
scribed the  name  with  their  signatures  within 
the  meaning  of  the  said  Act,  and  that  the  identity 
of  the  said  persons  respectively  with  the  persons 
whose  names  were  entered  against  the  corre- 
sponding numbers  in  the  said  ward-roll  suf- 
ficientlv  a  ioeared  from  a  comparison  of  the 
names  as  subscribed  to  the  said  nomination  paper 
with  the  names  as  entered  in  the  said  ward-roil. 

12.  The  mayor,  after  hearing  the  arguments  of 
the  representatives  of  the  said  respondent  and 
the  said  Henry  Tuckwell,  intimated  that  he  had 
come  to  the  conclusion  that  the  objections  must 
prevail,  and  that  therefore  the  nomination  paper 
was  invalid.  The  mayor  then  proceeded  to  deal 
with  other  cases  of  a  similar  nature. 

14.  There  being  no  candidate  for  the  said  office 
other  than  the  respondents  and  the  said  Henry 
Tuckwell,  the  only  candidates  duly  nominated 
were  the  respondents,  and  upon  the  day  of  elec- 
tion the  respondents  were  accordingly  declared 
dul^  elected. 

The  question  for  the  opinion  of  the  court  was  : 
Whether  the  mayor  was  right  in  holding  that  the 
said  nomination  paper  was  invalid  P  If  the  ques- 
tion was  answered  in  the  negative,  the  petition 
was  to  be  allowed  and  its  prayer  granted. 

By  46  &  46  Vict.  c.  60,  s.  9 1 

(1.)  A  person  shall  not  be  deemed  a  bnrgess  for  any 
purpose  of  this  Act  unless  he  is  enrolled  as  a  burgess. 

By  sect.  61 : 

(1.)  At  an  election  of  councillors  a  person  shall  be 
entiUed  to  subscribe  a  nomination  paper,  and  to  demand 
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and  receive  a  yoting^  paper,  and  to  rote,  if  he  is  enrolled 
in  the  burgess  roll. 

By  sect.  241 : 

No  misnomer  or  inaccurate  description  of  any  person, 
body  corporate,  or  ^lace  named  in  any  schedule  to  the 
Municipal  Corporation  Act  1835,  or  in  any  roll,  list, 
notice,  or  voting  paper  required  by  this  Act,  shall 
hinder  the  full  operation  of  this  Act  with  respect  to 
that  person,  body  corporate,  or  place,  provided  the 
description  of  that  person,  body  corporate,  or  place, 
be  Bucn  as  to  be  commonly  understood* 

By  sched.  3,  part  2,  r.  1 : 

Every  candidate  for  the  office  of  councillor  must  be 
nominated  in  writing. 

By  rule  2 : 

The  writing  must  be  subscribed  by  two  burgresses  of 
the  borough,  or,  in  the  case  of  a  ward  election,  of  the 
wajrd,  as  proposer  and  seconder,  and  by  eight  other 
burgesses  of  tne  borough  or  ward,  as  assenting  to  the 
nomination. 

By  rule  5 : 

The  nomination  paper  must  state  the  surname  and 
other  names  of  the  candidate,  with  his  abode  and 
description. 


By  sched.  8,  part  2,  Form  C. : 

The  List  of  Burgesses  of  the  Borough  of 
the  Parish  [or  Township]  of 


UL 


Surname  and  othor 
Names  of  each 
Person  in  fall. 

Ashton,  John    ... 
Bates,  Thomas  ... 


Nature  of  the 

Property  for  which 

he  iB  now  rated, 


Nameand  Sitnatbinaf 
Property  for  wfaidi 
he  is  now  rated. 


Shop 
House 


No.  23,  Chundi-rt. 
Brook's  Farm. 


By  Form  H. : 


Take  notice. 


(2.)  Candidates  must  be  nominated  by  writing,  enJb- 
Boribed  by  two  burgesses  as  proposer  or  seconder,  and 
eight  other  burgresses  as  assenting  to  the  nominatioii. 

By  Form  I. : 

Nomination  Paper. 

Borough  of  election  of  oounciUorB  [eleofave 

auditors  or  revising  assessors],  for  ward  in  'tiie 

said  borough  [or  the  said  borough],  to  be  heldonttie 
day  of 

We,  the  undersigned,  being  respectively  burge^es, 
hereby  nominate  the  following  person  as  a  candidate  at 
the  said  election : 


Surname. 


Other  Names. 


Abode. 


Description. 


Signature. 


Number  on  Burgees  Bdl.  with  the 
Ward  or  PoIUnir  District,  If  aqy, 
hsTin^  a  distinct  numbeiiDig. 


A.  B. 
C.  D. 


We,  the  undersigned,  being  respectively  burgesses, 
hereby  assent  to  the  nomination  of  the  above>named 
person  as  a  candidate  at  the  said  election. 

Dated  this  day  of  18    . 


Number  on  Burgess  Boll,  with  the 

Signature. 

Ward  or  Polling  District,  if  any, 
having  a  distinct  numbering. 

E.F. 

G.H. 

I.J. 

K.L. 

M.N. 

0.  P. 

Q.B. 

S.T. 

AaquUh  for  the  petitioners. — The  question  here 
is,  wnether  the  ordinary  signatures  of  three 
ossentors  to  the  nomination  of  a  candidate  for 
election  as  a  councillor  for  St.  David's  Ward,  in 
the  City  of  Exeter,  is  sufficient,  such  signatures 
not  agreeing  in  full  with  the  names  given  in  the 
ward-roll  for  the  particular  ward.  The  mayor 
of  Exeter  allowed  an  objection  against  one 
candidate  on  the  ground  of  the  insufficiency 
of  such  signatures;  and  the  other  candidates 
were  declared  elected.  The  special  case  finds 
that  three  assentors  signed  their  ordinary  signa- 
tures on  the  nomination  paper,  thus,  Edwin  J. 
Hooper,  W.  E.  Waller,  and  R.  Turner,  but  that 
on  the  St.  David's  ward-roll  their  names  appeared 
as  Edwin  John  Hooper,  William  E.  Waller,  and 
Robert  Turner.  Their  ward  numbers  on  the 
nomination  paper .  were  accurately  set  out. 
Sched.  3,  part  2,  of  the  Municipal  Corporations 
Act  1882  contains  rules  for  the  nomination  of 
councillors,  &c.,  and  it  is  clear  from  those  roles 
and  from  the  forms  based  on  them,  that  a  dis- 
tinction is  drawn  between  the  names  ^  of  the 
candidates  and  those  of  their  proposers  and 
assentors ;  there  is  no  doubt  that  the  names  in 
full  of  the  candidates  are  to  be  given,  but  that 
the  signatures  of  the  proposers,  seconders,  and 


assentors  are  enough .  Here  the  three  assentors  in 
Question  have  signed  all  that  is  required  of  them, 
tiiat  is  their  signature ;  the  Act  does  not  tell  them 
to  give  their  surname  and  other  names  in  full.  If 
a  person  named  Edwin  John  Hooper,  with  his  fall 
name  on  the  burgess-roll,  appends  his  name 
Edwin  J.  Hooper  to  the  nomination  paper,  it  is 
contended  that  he  is  sufficiently  described  bj  his 
signature,  if  his  ward  number  is  accurately  set 
forth.  There  was  ample  evidence  of  his  identifi- 
cation. The  mayor,  however,  thought  otherwise, 
but  his  decision  was  wrong.  [Be  was  h&e 
stopped.] 

Foote,  for  the  respondents. — ^It  is  not  sufficient 
to  show  that  the  nomination  paper  bore  a  signa- 
ture ;  any  signature  in  a  collocjuial  form  is  not 
enough.  The  Act  of  45  &  46  Vict.  c.  50  requires 
that  the  nomination  paper  of  a  candidate  shall  be 
subscribed  by  his  proposer,  seconder,  and  assentors; 
that  is,  such  persons  are  to  subscribe  their  names 
in  full  for  the  purpose  of  thorough  identificatioB. 
This  case  is  very  nearly  altogether  covered  by 
that  of 

Moorhowe  y.  lAivney,  53  L.  T.  Bep.  N.  S.  853;  15 
Q.  B.  Div.  273. 

There  a  variance  between  the  names  in  the 
burgess-roll  and  on  the  nomination  paper  was 
held  fatal,  though  the  case  found  that  there  was 
no  doubt  of  the  identity  of  the  two  persons.  Ail 
the  names  in  the  burgess-roll  should  appear  in 
the  nomination  paper  to  avoid  any  chance  of 
identity  being  concealed.  By  sect.  9  of  the  Act, 
if  a  person  professes  to  act  as  burgess  he  must  act 
under  his  burgess-roll  name;  and  by  sect.  51  he 
is  only  ent  itled  to  subscribe  a  nomination  paper 
if  he  is  on  the  burgess  or  ward-roll,  and  **  not 
otherwise."  There  is  a  good  reason  for  the  fall 
names  appearing,  as  at  nominations  only  candi- 
dates and  their  agents  are  present.  [Maxisit, 
J. — Is  not  this  objection  cured  by  sect.  241?] 
1^0,  for  that  section  does  not  refer  to  errore  in 
nomination  papers;   and  the  defect  cannol  be 
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cnred,  as  it  was  fatal  ah  initio.  The  proposition 
pat  forward  by  the  petitioners  is,  that  a  man's 
ordinary  signature  on  a  nomination  paper  is 
enough,  provided  it  is  consistent  with  nis  true 
name ;  but  that  is  against  the  effect  of  Moorhouse 
V.  Linney  (ttbi  siip.),  [^Aaquith, — In  that  case  there 
was  an  actual  discrepancy  between  the  names  in 
the  burgess-roll  and  the  nomination  paper;  in 
the  present  there  is  no  such  variance,  but  the 
signature  and  the  burgess-roll  name  actually 
tally.]  Suppose  in  the  burgess-roll  there  were  John 
Smith  ana  Jacob  Smith,  and  one  of  them  signed 
as  assentor  in  a  nomination  paper  his  ordinary 
signature  "J.  Smith,"  it  could  not  be  main- 
tained that  that  would  be  sufficient.  In  a 
case  where  a  person  nominating  a  candidate 
at  a  municipal  election  put  on  the  nomination 
paper  a  wrong  number  oppoHite  his  name  for 
his  burgess-roll  number,  it  was  held  that  the 
error  could  not  be  cured,  although  it  was  not 
snggested  that  anybody  was  or  could  bo  deceived 
thereby : 

Oothard  and  otherf  v.  Clarice  and  others^  42  L.  T. 
Eep.  N.  S.  776 ;  5  C.  P.  Div.  253. 

In  the  case  of  Mather  v.  Brown  (34  L.  T.  Re]). 
N.  S.  869 ;  1  C.  P.  Div.  596)  a  like  discrepancy 
to  the  present  one  was  held  fatal,  though  I  admit 
that  was  in  the  case  of  a  candidate.  But  the  last 
case  of  Moorhouae  v.  Liniiey  (ubi  sup.)  assumes 
that  the  variance  between  the  name  in  the 
burgess-roll  and  the  signature  of  the  assentor  is 
fatal,  and  cannot  be  cured  by  sect.  241.  Burgesses 
must  be  enrolled  by  their  names,  and  without 
being  enrolled  they  cannot  subscribe  their  names 
to  nomination  papers. 

A^quith  was  not  called  on  to  reply. 

Manistt,  J.  —  This  case  raises  the  question 
whether  the  Mayor  of  Exeter  was  right  in 
holding  the  nomination  paper  of  Mr.  Tuckwell 
invalid.  If  the  decision  oi  the  court  is  in  the 
negative,  the  prayer  of  the  petition  is  to  be 
allowed.  I  have  c(5me  to  the  conclusion  that  he 
was  wrong.  I  am  of  opinion  that  the  provisions 
of  sect.  241  of  45  &  46  Yict.  c.  50  are  applicable 
to  this  case.  By  sched.  3,  part  2,  r.  1,  a 
candidate  for  the  office  of  councillor  must  be 
nominated  in  writing;  nothing  is  there  said 
about  signatures  or  names ;  by  rule  2  the  writincr 
is  to  be  subscribed  by  "  eight  other  burgesses  of 
the  borough  or  ward  as  assenting  to  the  nomi- 
nation ; "  by  rule  5  it  is  expressly  enacted  that 
the  nomination  paper  must  state  the  surname  and 
other  names  of  the  candidate.  But  there  is  no 
mention  made  of  the  names  or  signatures  of  any 
other  person  but  the  candidate  nominated.  "We 
next  come  to  sched.  8,  part  2,  which  contains 
forms  relating  to  elections.  Form  C.  is  for  the 
list  of  burgesses,  and  in  that  list  the  surname 
and  other  names  of  each  oualified  person  must  no 
doubt  be  given  in  full,  but  that  require- 
ment does  not  touch  this  question.  Form  I. 
is  the  nomination  paper.  That  form  complies 
with  the  enactment  requiring  the  surname  and 
other  names  of  the  candidate  to  be  set  out 
in  full.  When  we  come  to  the  signatures  of 
the  nominators  and  assentors  to  the  nomination, 
as  distinguished  from  the  candidate,  the  column 
for  the  names  is  only  headed  "signature,"  and 
letters  of  the  alphabet  are  employed  to  illustrate 
such  signatures.  A  distinction  was  intended  to 
be  drawn  by  the  Legislature  between  candidates 
Mag.  Cas.— Vol.  XIV. 


and  their  nominators  and  assentors.  Para^aph  4 
of  the  special  case  shows  that  the  nomination 
paper  complied  with  the  statutory  requisites  in 
setting  out  the  surname  and  otHer  names  of  the 
candidate  in  full ;  then  follow  the  two  names  of  his 
nominators,  also  in  full ;  and  lastly,  the  names  of 
the  assentors,  among  whom  was  Eawin  J.  Hooper. 
His  signature  in  the  signature  column  is  not 
exactly  the  same  as  appears  in  the  burgess-roll, 
which  is  Edwin  John  Hooper.  That  raises  the  whole 
question ;  how  are  assentors  to  sign  or  subscribe 
the  nomination  paper,  by  their  names  in  fuU,  or 
simply  by  their  ordinary  signatures.  Can  any- 
one reasonably  doubt  that  the  description  of  that 
Eerson  is  not  such  as  is  commonly  understood  P 
Q  addition  it  must  be  remembered  that  the 
number  of  the  assentor  on  the  burgess-roll  is  to 
be  added  to  the  signature,  and  in  Hooper's  case 
it  is  found  by  the  case  to  be  correct.  The  same 
remarks  apply  to  the  signatures  of  W.  E.  Waller 
and  B.  Turner,  whose  names  appear  on  the 
burgess-roll  as  William  E.  Waller  and  Bobert 
Turner.  There  cannot  be  any  reasonable  doubt 
that  all  these  three  persons  are  the  same,  and  that 
their  identity  has  oeen  established.  For  these 
reasons  my  judgment  must  be  for  the  peti« 
tioners. 

Stephen,  J. — I  am  of  the  same  opinion.  I  have 
looked  through  all  the  forms,  and  think  it  im- 
portant to  observe  that  the  various  statutory 
provisions  in  them  differ.  Bule  2  of  sched.  3, 
part  2,  requires  the  nomination  paper  of  a  candi- 
date for  councillor  to  be  subscrioed  by  burgesses 
of  the  borough;  and  Form  G.  of  sched.  8  gives 
an  illustration  of  what  ought  to  be  filled  up  in 
the  burgess-roll ;  there  the  full  names  of  persona 
qualified  to  be  burgesses  must  be  given,  it  is 
clear.  So,  too.  Form  H.  (3)  shows  that  the 
nomination  paper  must  state  the  name  and 
other  names  oi  the  person  nominated.  But  in 
Form  I.,  which  is  the  form  of  a  nomination  paper, 
the  column  in  which  the  nominators  and  as- 
sentors are  to  subscribe  their  names  is  headed 
"  Signature,"  and  we  find  as  examples  only  alpha- 
betical names,  such  as  A  B.,  C  D.,  and  so  on. 
From  this  fact  we  may  gather  that  it  was  the 
intention  of  the  Legislature  that  the  latter  classes 
of  persons  should  sign  their  names  in  the  ordinary 
way.  That  is  the  general  reason  for  my  judg- 
ment and  I  do  not  think  the  aid  of  sect.  241  is 
necessary  to  cure  any  defect  or  irregularity.  I 
must  say  that  Mr.  Foote's  ingenious  argument, 
based  on  Moorhouse  v.  Linney  {uhi  8u^.)nad  for 
a  time  great  weight  with  me ;  however,  on  reading 
that  case,  I  find  that  the  decision  turned  on  an 
original  error  in  the  burgess-rolL  In  the  burgess- 
roll  of  the  borough  the  man's  name  was  entered 
as  Charles  Burman,  while  he  filled  in  the  nomi- 
nation paper  as  assentor  with  his  true  signature, 
Charles  Arthur  Burman ;  and  by  reason  of  that 
error  his  identity  could  not  be  secured,  and  so 
the  error  was  incurable.  Moorhouse  v.  Linney 
(uhi  8up.)  is  much  the  same  case  as  that  of  a  man 
who  has  a  cheque  payable  to  his  order,  which  he 
does  not  indorse  according  to  the  name  on  its 
face.  There  the  man  signed  his  name  in  a  way  to 
suggest  that  he  was  not  the  same  man  as  on  the 
burgess-roll.  There  must  be,  I  admit,  a  degree 
of  conformity  between  the  signature  and  the 
full  name,  and  enough  to  enable  a  person  looking 
at  the  two  documents  to  see  that  the  two  names 
balong  to  one  and  the  same  person.    I  answer  the 
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oaestion  in  the  negative,  and  give  jndgment  lor 
the  petitioners. 

Judgment  for  petitioner$. 

Solicitors  for  the  petitioners,  H.  A.  Farman, 
for  A,  E.  Dunn,  Exeter. 

Solicitors  for  the  respondents,  8.  D.  Hamilton^ 
for  Friend  and  Beal,  Exeter. 


S^up:mt  Cimrt  of  |ttMtaturt 

COURT   OF   APPEAL. 


Saturday,  Feb.  11, 1888. 

(Before  Lord  Esher,  M.E.,  Fbt  and  Lofes,  L.  JJ.) 

Tunnicliffe  and  others  (apps.)  v.  Overseers  of 
BiRKDALE  (resps.).  (a) 

Poor  rate  —  BateahilUy  —  Certified  reformoitory 
school— Reformatory  'School  Act  1866  (29  ^  30 
Vict.  c.  117),  8.  4. 

A  reformatory  scliool,  certified  under  the  Reform^' 
tory  Schools  Act  1866,  is  rateable  to  the  poor 
rate. 

Sheppard  v.  Bradford  (10  L,  T.  Bep.  N.  8.  421 ; 
16  0.  B.  N.  8.  369)  overruled. 

This  was  an  appeal  from  a  judgment  of  the 
Qaeen's  Bench  Division,  upon  a  case  skated  by 
the  Lancashire  Quarter  Sessions  npon  an  appeal 
against  a  poor  rate. 

The  appellants  were  the  managers  of  a  reforma- 
tory school  for  youthful  offenders  of  the  Roman 
Catholic  religion,  certified  under  the  Eeformatory 
Schools  Act  1866  (29  &  30  Vict.  c.  117),  s.  4.  The 
premises,  which  were  held  by  the  appellants  partly 
under  leases  and  partly  as  yearly  tenants,  con- 
sisted of  school  buildins^s,  in  which  handicrafts 
were  taught,  and  a  farm  used  for  instruction  in 
agriculture.  The  inmates  were  boys  professing 
the  Boman  Catholic  religion,  sent  on  conviction 
to  the  reformatory  school  as  part  of  their  sen- 
tence by  iustices'  orders  under  sect.  14  of  the 
Act ;  but  by  sect.  8  the  managers  "  may  decline  to 
receive  any  youthful  offenders  proposed  to  be 
sent  to  them."  The  expenses  were  partly  defrayed 
out  of  contributions  made  by  the  counties  in 
which  the  convictions  took  place,  under  private 
agreements.  The  managers  derived  some  profit 
from  the  sale  of  farm  produce,  and  of  articles 
made  by  the  inmates. 

The  appellants  contended  that  the  houses  and 
lands  were  not  rateable,  as  they  were  ".property  in 
the  nature  of  a  gaol,  and  occupied  by  and  for  the 
purposes  of  the  Crown  only."  The  respondents 
denied  that  the  property  or  the  occupation  was 
properly  thus  described,  and  contended  that  the 
premises  were  for  rating  purposes  on  the  same 
footing  as  an  industrial  school  certified  under  the 
Industrial  Schools  Act  1866  (2?  &  30  Yict.  c.  118), 
sect.  7. 

The  Queen's  Bench  Division  upheld  the  order 
of  quarter  sessions,  and  confirmed  the  rate  (19 
Q.  B.  Div.  280). 

The  appellants  appealed  to  the  Court  of  Appeal. 

Sir  0.  Bussell,  Q.C.  and  Se^ar  for  the  appel- 
lants.— ^The  point  was  decided  in  favour  of  the 
appellants  in  the  case  of  Sheppard  v.  Bradford 

tei)  Reported  by  A.  A.  Hopkins,  Eeq^  Barriiter-ftt-lAw! 


(10  L.  T.  Rep.  N.  S.  421 ;  16  C.  B.  N.  S.  369).  That 
case  was,  however,  decided  before  the  Mersey  Docks 
case  (12  L.  T.  Rep.  N.  S.  643 ;  11 H.  of  L.  Gas.  443). 
Assuming  that,  according  to  the  latter  case,  the 
appellants  have  to  show  that  the  occupation  of 
the  school  in  question  is  the  occupation  of  the 
Crown  for  the  purposes  of  Government,  then  it 
is  submitted  that  that  is  in  this  case  shown.  A 
certified  reformatory  school  is  practically  a  gaol« 
and  it  is  subject  to  various  rules  and  regulations 
under  29  &  30  Vict.  c.  117.  Its  inmates  arc 
youthful  persons  convicted  of  crimes,  and  there 
IS,  therefore,  a  great  distinction  between  the  case 
of  a  reformatory  school  and  the  case  of  an 
industrial  school  where  tho  inmates  are  home- 
less and  destitute  children : 

Beg.  y.  West  Derby,  32  L.  T.  Bep.  N.  S.  400 ;  L.  Bep. 
10  Q.  B.  288. 

Aspland,  Q.C.  and  Melsheimer  for  the  respon- 
dents.— The  case  of  SJteppard  v.  Bradford  {nhi 
sun,)  was  overruled  by  tho  Mersey  Docks  ctus 
(w)i  swp.),  and  was  so  treated  by  Lord  Blackbnm 
in  the  case  of  Reg.  v.  West  Derby  {ubi  sup.).  This 
case  is  not  within  the  only  exemption  allowed  by 
the  Mersey  Docks  case,  namely,  an  exemption 
of  property  occupied  by  the  Crown,  or  by 
servants  of  the  Crown,  for  the  purposes  of  the 
Crown.  The  reformatory  school  is  in  its  founda- 
tion a  private  charity,  and  only  comes  under  the 
Reformatory  Schools  Act  1866  when  the  man- 
agers elect  to  take  out  a  certificate  under  that 
statute.  When  they  do  so  they  become  subject 
to  the  statutory  enactments,  and  may  by  arrange- 
ment with  the  Government  take  charge  of  young 
persons  who  have  been  convicted  of  crime,  but 
that  does  not  make  them  servants  of  the  Crown 
occupying  for  the  nurposes  of  the  Crown. 
They  may  by  seot.  8  rei^use  to  receive  any  youthful 
offender  proposed  to  be  sent  to  them. 

Segar,  in  reply,  referred  to 

Coowher  ▼.  Justices  of  Berkshire,  50  L.  T.  Bep. 
N.  S.  405  ;  9  App.  Cu.  61. 

Lord  Esher,  M.R. — ^In  this  case  the  question 
is,  whether  such  a  reformatory  school  as  this, 
regulated  in  certain  respects  by  statute,  is  rate- 
able to  the  poor  rate.  It  is  urged  that  it  is  not 
80  rateable  because  it  is  in  effect  a  prison,  and 
therefore  part  of  the  machinery  for  the  public 
administration  of  law  and  order.  Now  it  does 
not  seem  to  me  that  the  question  is  simply 
whether  this  is  a  prison  or  not,  because  no  excep- 
tion is  given  to  prisons  because  they  are  prisons, 
but  only  because  they  are  prisons  belonging  to 
the  Crown,  and  are  occupied  only  by  the  servants 
of  the  Crown.  The  question,  therefore,  is  not 
whether  this  is  a  prison,  but  whether,  if  it  be  » 
prison,  it  can  be  said  to  be  exempt  on  the  ground 
that  it  is  occupied  by  servants  of  the  Crown. 
For  the  purpose  of  deciding  such  a  question  as 
this,  the  hrst  case  we  must  consider  is  the  Mersey 
Docks  case  (12  L.  T.  Rep.  N.  S.  643 ;  11 H.  of  L.  Gas. 
443.)  In  that  case  the  House  of  Lords  held  that 
the  courts  had  in  previous  cases  partially  mis- 
construed or  misapplied  the  statute  of  Elizabeth, 
and  they  brought  back  the  courts  to  the  true  con- 
struction of  that  Act.  The  House  of  Lords  laid 
down  the  true  construction  and  application,  and 
pointed  out  that  the  statute  imposed  a  liabililr 
to  be  rated  upon  every  person  occupying  land, 
houses,  &c.,  in  such  a  way  that  the  occupation 
could  be  made  beneficial  in  the  hands  of  any 
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ordinary  occupier,  and  that  the  only  exception  to 
that  general  rule  was  the  Crown,  and  that  the 
exemption  of  the  Crown  arises  only  from  the  fact 
that  the  Crown  is  not  named  in  the  statute,  and 
therefore  is  not  ajffected  by  it.    That  exemption 
was  stated  in  terms  as  the  only  exemption  by 
Lord  Westbury,  but  the  language  of  Lord  Cran- 
worth  is  usually  accepted  as  being  the  clearest 
exposition  of  the  grounds  of  the  decision.    He 
says:  "To  avoid  all  misconception  I  wish  to  add 
that  there  are  certain  cases  to  which  the  observa- 
tions I  have  made  do  not  apply.    The  Crown,  not 
being  named,  is  not  bound  by  the  Act.    It  follows, 
therefore,  that  lands  or  houses  occupied  by  the 
Crown,  or  bv  servants  of  the  Crown    for    the 
purposes  of  the  Crown,  are  not  liable  to  be  rated, 
and  I  conceive  that  it  is  from  a  confusion  between 
property    occupied    for    public    purposes    and 
property  occupied  by  servants  of  the  Crown  that 
this  mistake  has  arisen."    I  think  the  words  "  by 
servants  of  the  Crown  "  were  used  by  Lord  Cran- 
worth  as  an  expansion  of  the  term  **  occupied  by 
the  Crown,"  and  to  prevent  its  beins  supposed 
that  the  exemption  was  confined  to  the  personal 
occupation  of  the  Sovereign.    It  seems  to  me  to 
come  to  this,  that  the  exemption  extends  to  lands 
and  houses  which  are  occupied  by  the  servants  of 
the  Sovereign  in  his  sovereign  capacity,  so  that 
the  occupation  by  them  is,  as  in  the  case  of  the 
occupation  of  houses  by  the  servants  of  a  private 
individual,  the  occupation  not  of  the  servants 
but  of  the  master.    The  logical  result  of  all  the 
learned  Lords  said  seems  to  be  that,  the  Crown 
not   being  bound    because    not  named    in    the 
statute,  lands  and  houses  occupied  by  the  Crown, 
or  by  the  servants  of  the  Crown  in  its  Soverei^ 
capacity,  are  not  rateable.    Lord  Blackburn,  m 
delivering  the  opinion  of  the  majority  of  the 
judges,  really  says  the    same   thing.    He  says: 
"  The  Crown  not  being  named  in  the  statute  of 
Elizabeth  is  not  bound  by  it."     So  far  he  makes 
the  exemption  depend  upon  the  same  principle  as 
that  stated  by  Lord  Cranworth ;  but  then  he  goes 
on  to  enumerate  cases  in  which  there  had  been 
decided  to  be  an  exemption,  in  order  to  examine 
how  they  could  be  brought  within  the  principle. 
He  says :  "  So  far  the  ground  of  exemption  is 
perfectly  intelligible,  but  it  has  been  carried  a 
good  deal  further,  and  applied  to  many  cases  in 
which  it  can  scarcely  be  said  that  the  Sovereign 
or  the  servants  of  the  Sovereign  are  in  occupation. 
Long  series  of  cases  have  established  that,  where 
Pjpoperty  is  occupied   for   the   purposes  of  the 
Government    of  the    country,  including    under 
th3kt   hesd   the  police    and   the  administration 
of   justice,  no   one   is   rateable   in   respect    of 
such  occupation."    He  then  refers  to  police  and 
county  buildings,  judges'  lodgings,  &c.,  and  then 
continues :  "  In  these  latter  cases  it  is  difficult  to 
maintain  that  the  occupants  are,  strictly  speak- 
ing, servants  of  the  Sovereign  so  as  to  make  the 
occapation    that    of     Her    Majesty;    but   the 
purposes  are  all  public  purposes  of  that  kind 
which  by  the  constitution  of  this  country  fall 
within  the  province  of  Grovemment,  and  are  com- 
mitted to  the  Sovereign,  so  that  the  occupiers, 
though  not  strictly  servants  of  the  Sovereign, 
might  be  considered  in  conntniUi  casu,^*    That  is 
an  attempt  by  the  learned  judge  to  bring  those 
cases  witnin  the  principle,  which  is    stated  in 
exactly  in  the  same  terms  by  the  learned  law 
Lords.    If  therefore  at  any  time  since  the  decision  I 


in  the  Mersey  Docks  case  it  has  been  held  that 
there  is  in  tne  case  of  any  particular  class  of 
buildings  an  exemption,  and  ii  there  is  upon  the 
point  a  long  series  of  decisions  declaring  them 
exempt,  so  that  no  court,  not  even  the  House  of 
Lords,  would  now  overrule  the  cases,  then  such 
cases  must  be  taken  not  as  establishing  any  new 
principle,  but  as  being  in  some  way  brought 
within  the  principle  laid  down  in  the  Mersey 
Docks  case.  Except  where  the  court  is  concluded 
by  a  long  series  of  decisions  from  holding  that  a 
certain  class  of  buildings  is  within  the  strict  rule, 
then  I  think  the  strict  rule  laid  down  in  the  Mersey 
Docks  case  must  be  applied,  namely,  that  the  only 
exemption  is  where  the  occupation  is  either  the 
occupation  of  the  Crown  or  the  occupation  of 
persons  in  the  position  of  servants  of  the  Crown, 
so  that  they  do  not  occupy  for  themselves.  It 
was  argued  that  later  cases  had  enlarged  the  rule, 
and  various  authorities  were  cited  on  the  subject. 
Beg.  V.  West  Derby  (ubi  sup,)  was  the  case  of  an 
industrial  school.  In  that  case  Blackburn,  J. 
himself  refers  to  the  judgment  of  Lord  Cranworth 
as  laying  down  the  principle  of  exempt v>n  to  be 
that  the  only  exemption  was  the  Crown,  as  not 
being  named  in  the  statute  of  Elizabeth.  Coomher 
V.  Justices  of  Berks  (ubi  sup,)  was  the  case  of 
assize  courts,  and  the  question  there,  which  was 
a  question  as  to  whether  they  were  liable  to  pay 
income  tax,  was  stated  to  turn  upon  similar  con- 
siderations to  those  affecting  the  question  of 
rateability.  The  buildings  were  held  not  liable, 
but  the  case  does  not  seem  to  me  to  lay  down  any 
new  principle,  or  to  enlarge  the  principle  already 
laid  down.  Lord  Blackburn,  in  giving  judgment, 
quoted  the  language  of  Lord  Westbury  m  the 
Mersey  Docks  case,  and  treated  the  question  as 
being  whether  the  occupation  could  properly  be 
said  to  be  the  occupation  of  the  servants  of  the 
Crown.  Lord  Watson,  speaking  also  of  the 
language  of  Lord  Westbury,  said :  "  The  precise 
language  of  that  definition  satisfies  me  that  the 
noble  and  learned  Lord  meant  to  affirm  and  did 
affirm  that  the  exemption  extended  not  only  to 
the  immediate  and  actual  servants  of  the  Crown, 
but  to  aU  other  persons  not  being  servants  of 
the  Crown  whose  occupation  was  ascribable  to  a 
bare  trust  for  purposes  required  and  created  by 
the  Government  of  the  country."  That  seems  to 
me  to  mean  that  the  exemption  extends  not  only 
to  cases  of  occupation  by  tne  Crown,  through  its 
immediate  and  actual  servants,  but  also  to  cases 
where  the  building  is  a  public  building  occupied 
and  used  for  the  purposes  of  Government  by 
persons  who  must  be  considered  as  servants  of 
the  Crown,  because  intrusted  with  the  perform- 
ance of  duties  forming  part  of  the  functions  of 
the  Sovereign.  Then  the  case  of  Sheppard  v. 
Bradford  was  cited,  which  was  a  case  of  a 
reformatory  school  substantially  similar  to  the 
one  now  in  question ;  the  school  was  there  held  not 
rateable.  But  that  case  was  decided  before  the 
Mersey  Docks  case,  and  there  does  not  seem  to 
have  been  any  long  series  of  decisions  on  the 
matter,  or  any  continued  practice  founded  on  the 
decision.  I  think  we  must  therefore  consider  the 
case  of  Sheppard  v.  Bradford  as  overruled  by 
the  Mersey  Docks  ease,  unless  the  buildings  there 
in  question  can  be  brought  within  the  strict  rule. 
Indeed,  Lord  Blackburn  in  Beg,  v.  West.  Derby 
(ubi  sup,)  seems  to  have  treated  the  case  as  over- 
ruled.    The  result  therefore  is,  that  we  have  tq 
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detenaiae  whetbcr  this  school  can  he  said  to 
he  exempt  as  heing  in  the  occupation  of  the 
Crown.  For  myseli,  I  think  it  might  he  said 
to  he  a  prison,  inasmuch  as  it  is  used  for  the 
purpose  of  dealing  with  young  persons  convicted 
of  crime  and  ordered  to  he  kept  there  as  part 
of  their  sentence  on  conviction.  I  think  it  is  a 
prison  in  such  a  sense  that  it  would  have  heen 
sufficiently  shown  to  he  a  huilding  used  for  puhlic 
purposes,  and  for  the  general  administration  of 
the  county,  to  come  within  the  old  rule  acted  on 
before  the  Mersey  Docks  case.  But  now  it  is  not 
enough  to  show  that  a  building  is  used  for  public 
purposes.  The  question  is,  whether  the  occupa- 
tion is  that  of  the  Grown,  or  its  servants;  in 
other  words,  whether,  if  the  premises  were  sub- 
ject to  a  rate,  the  Crown  would  be  the  person  to 
be  rated.  I  need  not  now  state  the  circumstances 
of  this  school,  they  have  been  fully  discussed ;  in 
my  opinion  they  snow  conclusively  that  the  build- 
ings cannot  be  said  to  be  occupied  by  the  Crown 
or  by  the  servants  of  the  Crown.  Such  schools 
as  this  are  subject  to  certain  regulations  enacted 
by  29  &  30  Yict.  c.  117,  but  I  see  nothing  to  make 
those  in  the  possession  and  management  of  the 
school  servants  of  the  Crown.  The  school  was  in- 
stituted by  benevolent  persons,  and  is  managed  by 
a  committee ;  those  in  charge  of  the  school  are  ap- 
pointed and  can  be  dismissed  by  the  committee. 
The  Crown  has  certain  statutory  powers  over  the 
convict  children,  but  none  over  the  building ;  the 
Crown  is  not  in  any  way  in  possession  or  occupa- 
tion of  the  building,  and  all  it  can  do  is  to  with- 
draw the  certificate  if  anything  is  done  with  the 
building  without  the  sanction  of  the  Crown.  For 
these  reasons  I  think  that  the  case  does  not  come 
within  the  only  exemption  which,  having  regard 
to  the  rule  laid  down  in  the  Mersey  Docks  case, 
can  now  be  admitted  to  the  general  liability  im- 
posed by  the  statute  of  Elizabeth.  I  think  the 
judgment  of  the  court  below  must  be  affirmed. 

Fey,  L.J. — I  am  of  the  same  opinion.  The 
effect  of  the  Mersey  Docks  ease  (tibi  swp.)  was  to 
recall  the  courts  after  a  long  interval  to  the  very 
words  of  the  statute  of  Elizabeth.  The  on]y  ex- 
ception to  the  liability  upon  every  occupier  im- 
posed by  that  statute  was  held  to  oe  the  Crown, 
which  is  excepted,  because  not  named  in  the  sta- 
tute. The  occupation  may  be,  of  course,  the  per- 
sonal occupation  of  the  Sovereign,  with  that 
we  hare  nothing  to  do  here;  or  it  may  be 
the  occupation  by  servants  of  the  Crown  exclu- 
sively for  the  purposes  of  the  Crown.  But  the 
rule  18  that,  in  order  to  maintain  exemption,  the 
occupation  must  be  shown  to  be  that  of  the 
Crown.  Now,  who  are  the  persons  charged  here 
as  occupiers  of  the  building  now  in  question? 
They  are  the  committee  of  management  of  a 
reformatory  school,  being  persons  intrusted  with 
the  carrying  out  of  an  enterprise  begun  by  pri- 
vate benevolence,  an  enterprise  which  Lad  for  its 
object  the  benefit  and  reform  of  convicted 
children.  By  statute  such  reformatory  schools 
are  enabled  to  receive  contributions  both  from  the 
county  and  from  the  Consolidated  Fund,  and  they 
are  given  powers  which  otherwise  they  would  not 
have  possessed,  among  them  a  right  to  detain 
the  children  under  their  charge.  I  should  be  sorry 
to  call  a  reformatory  school  a  prison ;  I  speak  only 
for  myself,  but  it  seems  to  me  that  the  Le&^isla- 
ture  has  dealt  with  them  as  used  not  so  much  for 
the  purposes  of  punishment  as  of  reformation. 


However,  this  point  is  really  immaterial.  The 
managers  are  tne  servants  of  the  committee  of 
management,  and  that  committee  consists  of  the 
nominees  of  the  subscribers.  They  are  not 
appointed  or  dismissible  by  the  Crown,  and  th^ 
are  not  bound  to  take  any  child  whom  the  Crown 
may  tender  for  reception.  I  think  it  is  impossible 
to  say,  under  these  circumstances,  that  taey  are 
the  servants  of  the  Crown.  It  is  argued,  however, 
that  they  are  carrying  out  a  public  purpose  in 
giving  effect  to  sentences  passed  by  the  consti- 
tuted authorities  of  the  country,  and  that  they 
cannot  be  regarded  as  mere  volunteers.  It  ncinst 
not,  however,  be  forgotten  that  a  sentence  of  de- 
tention in  a  reformatory  school  only  became  a 
sentence  known  to  the  law  when  the  Legislature 
became  minded  to  avail  themselves  of  the  eSorta 
in  this  direction  of  private  individuals.  I  do  not 
think  that  the  managers  of  this  institution  can  in 
any  sense  be  properly  called  the  servants  of  the 
Crown.  Then,  is  there  any  other  principle 
according  to  which  it  can  be  said  that  these  pre- 
mises are  in  the  occupation  of  the  Crown?  I 
think  not ;  I  can  find  none.  I  only  wish  to  make  ' 
one  more  observation.  The  case  of  Sheppard  v. 
Bradford  {uhi  sup,)  has  been  cited  to  us  as  an 
authority ;  but  when  that  case  is  examined  it  will 
be  seen  that  the  decision  mainly  turned  on  the 
view  that  the  school  was  either  a  charitable  insti- 
tution or  an  institution  for  public  purposes, 
which  at  that  time  was  supposed  to  be  sufficient 
ground  for  exemption.  I  do  not  think  that  case 
can  be  considered  as  authority,  since  the  decision 
in  the  Mersey  Docks  case.  I  think  that  we  are 
now  bound  to  inquire  whether  the  premises  are 
occupied  by  the  Crown,  and  in  this  case  I  think 
our  answer  must  be  in  the  negative. 

Lopes,  L.J. — ^I  am  of  the  same  opinion.  The 
Mersey  Docks  case  {ubi  sup.)  must  now  be  taken 
to  be  the  governing  case  on  the  subject.  The 
only  principle  of  exemption  laid  down  in  that  case 
was  that  tne  Crown,  not  being  named  in  the 
statute  of  Elizabeth,  is  not  bound  by  it.  Lord 
Cairns  put  the  ground  very  clearly  and  concisely 
in  the  case  of  Greig  v.  University  of  EditUmrgh 
(L.  Eep.  1  Sc.  App.  348),  where  at  p.  350  he  says : 
**The  general  principle,  as  I  understand  it, 
approved  by  your  Lordships  in  this  case  is 
this,  that  the  Crown,  not  being  named  in  the 
English  or  Scotch  statntes  on  the  subject  of 
assessment,  and  not  being  bound  by  statute  when 
not  expressly  named,  any  property  which  is  in  the 
occupation  of  the  Crown,  or  of  persons  using  it 
exclusively  in  and  for  the  service  of  the  Crown, 
is  not  rateable  to  the  relief  of  the  poor."  The  ques- 
tion therefore  comes  to  this :  Can  this  reforma- 
tory be  said  to  be  in  the  occupation  of  the 
Crown?  As  a  fact  it  is  not  in  the  occimtion 
either  of  the  Crown  or  its  servants ;  the  Or  own 
has  no  such  control  over  the  occupants  as  places 
them  in  the  position  of  servants  of  the  Crown. 
The  site  and  building  belong  to  private  persons, 
and  private  persons  founded  the  institution  and 
contribute  largely  to  its  support.  The  managers 
appoint  and  dismiss  the  officers  of  the  school: 
toey  may  decline  any  child  sent  to  them,  tfid 
they  may  shut  up  the  establishment  upon  notice 
without  any  consent  of  the  Crown.  I  do  not  think 
it  necessary  to  express  any  opinion  as  to  whether 
this  building  is  a  prison  or  not ;  I  incline  to  the 
opinion  that  it  is  in  its  nature  a  private  institu* 
tiou,  but  in  any  case  I  think  it  cannot  be  said  to 
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be  in  the  occupation  of  the  Crown.  As  to 
the  case  of  Sheppard  v.  Bradford  (uhi  sup.),  I 
need  only  say  that  I  think  it  cannot  now  be 
considered  as  an  authority. 

Appeal  dismiased. 

Solicitors  for  the  appellants,  Qregory,  Bowcliffes, 
and  Co.,  for  TkrelfaU,  Preston. 

Solicitors  for  the  respondents,  Bower,  Cotton, 
and  Bower,  for  Farr,  Sadler,  and  Dickinaon, 
Lancaster. 


Tuesday,  Feb,  2] ,  1888. 

(Before  Lord  Esher,  M.R.,  Fry  and  Lopes,  L.  JJ.) 

The  Mayor,  Aldermen,  and  Burgesses  of  Bury 
V.  Lancashire  and  Yorkshire  Bailway  Com- 
pany, (a) 

Bailwaya — Bridges — Roadway  over  bridge — Lia- 
bility  of  railway  company  to  repair  roadway 
over  bridge — Railways  Clauses  Consolidation 
Act  1845  (8  Vict  c.  20),  s.  46. 

By  two  Acts  of  Parliament  which  incorporated  the 
Railways  Clauses  Consolidation  Act  1845,  a  rail- 
way  company  was  empotcered  to  make  certain  ex- 
tensions of  their  line.  For  the  purpose  of  doing  so  it 
heca/me  necessary  to  carry  the  extensions  under  a 
certain  turnpike  road  (since  distumpiked).  The 
deposited  plans  described  tlie  road  as  **  turnpike 
road,  level  unaltered."  The  extension  lines,  as 
they  approach  the  road,  are  in  a  deep  ctvtting, 
and  pass  wader  the  road  at  a  considerable  depth. 
The  road  and  soil  therewnder  are  supported  by 
two  arches  of  a  bridge,  under  which  the  lines  of 
railway  pass.  No  alteration  was  made  in  the 
level  of  the  road,  amd  no  additional  expense 
J^ad  been  caused  in  respect  of  the  maintenance 
and  repair  of  any  additional  length  or  width  of 
roadway,  owing  to  the  construction  of  the  lines. 

Held  {a^rmirhg  the  judgment  of  the  Queen* s  Bench 
J^ivision),  that  sect.  46  of  the  Railways  Clauses 
Consolidation  Act  1845  imposed  on  the  railway 
company  the  liability  of  maintaining  and  keeping 
vn  perpetual  repair  the  roadway  over  the  bridge 
and  the  approaches  thereto,  although  no  aUera- 
iion  had  been  made  in  the  let^el  of  the  road,  and 
no  additional  expense  in  tlie  maintenance  and 
repair  of  the  roadway  had  been  caused  by  the 
eakension  lines  of  tlie  company. 

This  was  an  appeal  from  a  judgment  of  the 
Queen's  Bench  Division  (Mathew  and  Cave,  JJ.), 
reported  at  57  L.  T.  Bep.  N.  S.  99,  npon  questions 
of  law  arising  in  the  action  and  statea  by  the 
parties. 

The  plaintiffs,  having  expended  certain  sums  in 
the  repair  of  the  roadway  over  a  certain  bridge, 
claimed  to  be  repaid  those  sums  by  the  defendants, 
and  brought  the  action  to  recover  the  amount. 
The  facts  are  fully  stated  in  the  report  in  the 
court  below,  aad  are  sufficiently  referred  to  in  the 
above  head  note.  The  Queen's  Bench  Division 
gave  judgment  in  favour  of  the  plaintiffs. 

The  defendants  appealed. 

Sir  R,  E,  Webster  (A.-G.)  and  Henn  CoUins, 
Q.C.  (TT.  Qraiham  with  them)  for  the  defendants. 

JS.  8,  Wright,  for  the  plaintiffs,  was  stopped. 

The  arguments  sufficiently  appear  from  the 
judgments.    The  following  cases  were  referred 

to: 

(a)  Boported  by  A.  A.  HoFKUS,  Esq.,  Bftrriator-at-Law. 


Leech   v.    North   Staffordshire  Railway  Company^ 

6  H.  &  N.  160 ; 
North  Staffordshire    Railway    Company  v.  Dale, 

8E.&  3.886; 
Waterford  and  Limerieh  Railway  Company  v.  Kear* 

nev,  12  Ir.  Com.  Law,  224 ; 
North  of  England  Railway  Company  v.  t/angbaugh, 

24L.  T.  Bep.  N.  S.  544; 
Foshury  v.  Waterford  and  Limerick  Railway  Com' 

pany,  13  Ir.  Com.  Law,  4&i ; 
London    and    North-Westem    Railway    Company ^ 

Y.  Skirton,  10  L.  T.  Eop.  N.  S.  648 ;  5  B.  &  S. 

559; 
Qreat  Eastern  Railway  Company  v.  Hackney  DiS' 

trict  Board.  4d  L.  T.  Bep.  N.  S.  509;   8  App. 

Cae.  687. 

Lord  Esher,  M.R. — I  think  that,  on  different 
occasions,  as  many  as  sixteen  different  judges  have 
expressed  their  opinions  upon  sect.  46  of  the  Bail- 
ways  Clauses  Consolidation  Act  1845.  They 
were  all  of  opinion  that  it  was  to  be  construed 
according  to  the  plain  meaning  of  the  words  used, 
and  otherwise  than  as  contended  for  by  the  defen- 
dants. We  are  now  asked  to  overrule  those 
judges  ;  I  am  certainly  not  prepared  to  do  so.  I 
think  the  first  decision  on  the  point  was  that 
of  Lord  Campbell,  C.J.,  and  Wightman  and 
Crompton,  J  J.,  in  the  case  of  North  Staffordshire 
Railway  Company  v.  Bale  {ubi  sup.),  and  in  that 
case  the  substance  of  the  decision  was  this  :  Here 
is  a  section  dealing  with  certain  specified  cases  in 
plain  language,  and  if  the  section  alone  is  looked 
at  there  cannot  be  a  doubt  as  to  its  meaning,  but 
then  counsel,  by  suggesting  that  it  must  be  read 
with  or.her  sections,  cloud  its  plain  meaning ;  the 
court  was  of  opinion  that  it  must  be  taken  by 
itself.  Doing  so,  one  thing  is  quite  clear,  that 
whatever  works  the  railway  company  is  to  execute 
under  the  section,  those  it  is  to  maintain  for  ever. 
The  question  therefore  is  what  does  the  section 
compel  them  1o  execute?  The  section  enacts 
that,  "  If  the  line  of  the  railway  cross  any  turn- 
pike road  or  public  highway,  then  (except  where 
otherwise  provided  by  the  special  Act)  either  such 
road  shall  be  carried  over  the  railway,  or  the  rail- 
way shall  be  carried  over  such  road,  by  means  of 
a  bridge  of  the  height  and  width,  and  with  the 
ascent  or  descent  by  this  or  the  special  Act  in 
that  behalf  provided,  and  such  bridge,  with  the 
immediate  approaches,  and  all  other  necessary 
works  connected  therewith,  shall  be  executed,  and 
at  all  times  thereafter  maintained  at  the  expense 
of  the  company."  It  was  argued  by  Mr.  Collins, 
on  behalf  of  the  'defendants,  that  the  section  does 
not  speak  of  a  road,  but  of  a  bridge  to  carry  it, 
and  that  therefore  the  road  is  not  included  in  the 
term  "  bridge,"  but  that  seems  to  me  to  be 
contrary  to  plain  English.  Then  it  was  argued 
that  it  applied  only  to  cases  where  there  was  an 
ascent  or  descent ;  but  that  is  not  the  true  mean- 
ing, the  section  means  only  that  the  ascent  or 
descent,  if  any,  must  be  such  as  is  specified.  In 
ordinary  English  the  word  bridge  includes  the 
roadway  over  the  bridge,  and  if  the  railway  com- 
pany are  to  make  that,  as  I  think  they  are,  then 
they  arc  also  to  maintain  it.  As  to  the  other 
sections  which  have  been  referred  to,  I  think 
they  are  wholly  independent  of  sect.  46.  If 
I  had  had  any  doubt  on  the  matter  I  should 
not  have  been  prepared  to  overrule  the  deci- 
sions of  so  many  iudges,  but  I  have  none,  and 
I  am  entirely  of  their  opinion.  I  think  the 
decision  of  the  court  below  was  right  and  must 
be  affirmed. 
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.  Fry,  L.J. — I  am  entirely  of  the  same  opinion. 
It  would  be  very  difl&cult  to  overrule  a  long  line 
of  decisions  unanimous  and  unbroken  for  thirty 
years,  but  if  the  matter  had  not  been  affected  by 
authority,  I  should  arrive  at  the  same  conclusion. 
Now  the  words  are,  "  If  the  line  of  railway  cross 
any  turnpike  road  or  public  highway,"  then  the 
section  is  to  apply.  Now  it  is  argued  for  the 
defendants  that  those  very  general  words  apply 
only  when  the  crossing  is  such  as  to  make  an 
ascent  or  descent  necessary,  and  not  to  a  case 
where  the  level  remains  unaltered.  To  hold  so 
would  be  to  introduce  a  new  term  into  the  defini- 
tion of  the  application  of  the  section.  I  think 
those  words  only  mean  that  the  ascent  or  descent, 
if  any  be  necessary,  shall  be  such  as  specified. 
Then  it  was  arguea  that  the  word  "  bridge  "  does 
not  include  the  roadway  over  the  bridge,  and  that 
therefore  the  railway  company  is  not  bound  to 
maintain  the  roadway.  It  is,  however,  plain  that 
whatever  they  are  bound  to  execute,  they  are  also 
bound  to  maintain.  I  think  that,  in  cases  to 
which  the  section  applies,  the  railway  company  is 
bound  to  make  a  bridge  and  a  road  over  the 
bridge.  It  seems  to  me  that  by  the  law  of 
England  a  bridge,  where  it  formed  part  of  a  high- 
way, included  the  roadway  over  its  arches.  The 
Statute  of  Bridges  (22  Hen.  8,  c.  5)  is  silent  as  to 
the  roadway,  but  it  is  conceded  that  the  liability 
under  that  statute  extended  to  the  road  over  the 
bridges,  and  it  seems  to  me  obvious,  having 
regard  to  the  terms  of  that  statute,  that  the 
Legislature  regarded  a  bridge  as  including  the 
roadway  upon  it.  Therefore  when  I  find  it  pro- 
vided in  sect.  46  of  this  Act  of  Farliament  that 
the  road  is  to  be  carried  over  the  railway  by 
means  of  a  bridge,  I  have  no  hesitation  in 
coming  to  the  conclusion  that  the  words  **  such 
bridge  "  mean  the  bridge  with  the  roadway  upon 
it.  But  that  is  not  all,  the  section  says :  "  Such 
bridge  with  the  immediate  approaches,  and  all 
necessary  works  connected  therewith."  And  yet 
it  is  gravely  argued  that  these  words  do  not 
include  the  metalling  on  the  arches  or  embank- 
ments, or  whatever  may  be  the  nature  of  the 
approaches.  Surely  the  approaches  to  a  bridge 
must  be  considered  with  reference  to  the  kind  of 
traffic  which  is  likely  to  pass  over  the  bridge,  and 
the  maintaining  the  approaches  must  include  the 
metalling  of  the  roadway.  If  the  railway  com- 
pany is  bound  to  maintain  the  roadway  of  the 
approaches,  then  it  seems  to  me  to  be  a  monstrous 
conclusion  to  hold  them  not  liable  to  repair  the 
roadway  of  the  bridge  to  which  the  approaches 
are  made.  I  think  the  words  *^all  necessary 
works  connected  therewith"  mean  all  works 
necessary  to  make  the  bridge  an  effective  and 
useful  part  of  the  highway.  It  was  said  that  we 
must  construe  sect.  46  by  the  light  of  sects.  53 
and  56  of  the  Act.  I  do  not  think  those  sections 
apply  to  cases  covered  by  sect.  46,  and  I  think 
sect.  46  in  cases  to  which  it  applies  must  be  con- 
strued by  itself.  I  agree  that  the  appeal  must  be 
dismissed. 

LoFES,  L.  J.— In  this  case  a  road,  which  is  a  high- 
way, is  carried  on  arches  over  a  railway.  In  such 
a  case  sect.  46  of  the  Bailways  Clauses  Consoli- 
dation Act  1845  applies,  and  the  language  of  that 
section  im*K>ses,  as  it  seems  to  me,  upon  the  rail- 
way company,  the  duty  of  maintaining  the  fabric 
of  the  bridge,  the  approaches  thereto,  and  the 
roadway  over.    In  construing  that   section,    it 


seems  to  me  that  it  would  be  idle  to  say  that  the 
word  bridge  does  not  include  the  roadway  by 
which  the  traffic  passes  over  it,  and  there  is  a 
long  current  of  authority  in  favour  of  the  con- 
struction which  I  put  upon  it.  I  think  that 
sections  53  and  56  of  the  Act,  to  which  we  have 
been  referred,  have  no  application  to  the  case 
before  us.  They  are,  in  my  opinion,  wholly  inde- 
pendent of  sect.  46,  and  do  not  apply  to  a  state 
of  things  contemplated  by  that  section.  It  was 
argued  that  sect.  46  only  applied  where  the  bridge 
was  approached  by  an  ascent  or  descent,  bat  that 
argument  seems  to  me  quite  untenable.  The  road 
is  just  as  much  carried  over  the  railway  whether 
it  is  carried  over  on  a  level,  or  by  a  bridge  irith 
an  ascent  or  descent.  ^^^  di^nussed. 

Solicitor  for  plaintiff,  E»  Andrew,  ioT the  Town 
Clerk,  Bury. 

Solicitors  for  defendants,  Clarke,  Woodcock,  and 
Byland,  for  MoorJiouse,  Manchester. 


HIGH    COURT   OF   JUSTICE. 

QUEEN'S  BENCH  DIVISION. 

Monday,  June  18, 1888. 
(Before  Denslan  and  Hawkiks,  JJ.) 
PiDLER  (app.)  17.  Bbrbt  AMD  0THEE8  (resps.).  (a) 

Salmonfiahery — Bye-law —  Validity  of—  Ultra  rires 
—Salmon  Fishery  Act  1873  (36  ^  37  Vict,  c,  71), 
8.  39,  vab-eect.  11. 

By  auh'Sect.  11  of  sect  39  of  the  Salmon  Fishery 
Act  1873,  it  was  provided  that  a  hoard  of  con^ 
servators  might  make  hye-laws  for  the  better 
protection,  preservation,  and  improvement  of  the 
salmon  fisheries  within  their  district,  to  regulate 
during  the  annuaX  and  weekly  dose  seasons  the 
use  within  any  river  of  nets  for  fish  other  than 
salmon,  when  such  use  at  siLch  times  wcu  pre- 
judicial to  the  salmxyn  fisheries. 

A  board  of  conservators  made  a  bye-law  that  it 
should  not  be  lawful  for  any  person  to  use  any 
net  whatever  inside  the  bar  in  any  public  water 
of  their  fishery  distnct,  except  a  trawl  net,  between 
the  1st  Dee.  and  the  30th  April,  both  inclusive. 

Upon  an  informaiion  under  the  above  bye-law 
against  fishermen  for  using  a  draft  net  inside  the 
bar  in  a  public  water  of  the  said  fishery  distriet, 
on  the  loth  April,  the  magistrates  found  as  a  fact 
that  trawl  nets  could  not  be  advantageously  used 
byfisJiermen  in  that  pa/rt  of  the  river,  and  that 
certain  other  kinds  of  nets  could  be  used  without 
prejudice  to  the  salmon. 

Meld,  thai  the  said  bye-law  was  ultra  vires  and 
invalid,  and  titat  the  conservators  had  no  power 
under  sub-sect.  11  of  sect.  39  of  the  Scdmon 
Fishery  Act  1873  to  make  a  bye-law  which  was 
not  a  mere  regulation,  but  an  al>solute  prohibi' 
turn,  for  a  definite  time,  of  the  use  of  nds  which 
were  not  prejudicial  to  the  salmon  fishery. 

This  was  a  case  stated  by  the  justices  of  the  peace 
in  and  for  the  county  of  Devon,  under  sect.  33  of 
the  Summary  Jurisdiction  Act  1879  (42  &  43 
Yict.  c.  49),  for  the  opinion  of  the  Queen's  Bench 
Division  of  the  High  Court  of  Justice. 
1.    At  a  petty  sessions,  holden  at  the  Hall  of 

(a)Beporfeed  by  F.  A.  Caailbhsim,  Esq.,  Baiiialar-at-Uw. 
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the  Bridge  Chambers  in  Barnstaple,  in  and  for 
the  division  of  Braunton,  in  the  county  of 
Devon,  on  the  2nd  May  1888,  an  information  was 
preferred  by  the  appellant,  a  water  bailifP  in  the 
employ  of  the  conservators  for  the  fishery  district 
of  the  rivers  Taw  and  Torridge,  against  the  re- 
spondents, fishermen  of  Appledore,  in  the  parish  of 
Northam,  in  the  said  county,  under  bye-law  No.  9 
of  the  bye-laws  made  by  the  said  conservators, 
for  that  they  on  the  13th  April  1888,  at  the  parish 
of  Braunton,  in  the  said  county,  did  unlawfully 
use  a  draft  net  inside  the  bar,  to  wit,  in  the  river 
Taw  there,  being  a  public  water  of  the  Taw  and 
Torridge  fishery  district,  such  net  not  being  a 
trawl  net,  contrary,  &c.,  and  upon  such  hearing 
the  justices  dismissed  the  said  information. 

2.  And  whereas  the  appellant  being  dissatis- 
fied with  the  determination  of  the  justices  upon 
the  hearing  of  such  information,  as  being  erro- 
neous in  pomt  of  law,  has,  pursuant  to  the  said  33rd 
section  of  the  Summary  Jurisdiction  Act  1879, 
duly  applied  to  them  in  writing  to  state  and  sign 
a  case  setting  forth  the  facts  and  the  grounds  of 
such  their  determination  as  aforesaid  for  the 
opinion  of  the  court,  and  has  duly  entered  into  a 
recognisance  as  required  by  the  said  statute  in 
that  behalf : 

3.  The  said  justices,  in  compliance  with  the 
said  application,  and  the  provisions  of  the  statute, 
did  state  and  sign  the  following  case. 

4.  Upon  the  hearing  of  the  said  information,  the 
due  making  and  publication  of  the  bye-law  having 
been  admitted  by  the  respondents,  the  following 
evidence  was  then  given  by  and  on  behalf  of  the 
appellant. 

Alexander  Pidler,  appellant,  sworn,  said : 

I  live  at  Inston,  in  the  county  of  Devon,  and  am  a 
dn^  appointed  water  bailiff,  acting  under  the  Taw 
and  Torridge  Fishery  Conseryators.  I  was  on  duty  in 
the  estuary,  at  a  ^laoe  called  Sprat  "Ridge  in  the  river 
Taw,  which  is  inside  the  bar,  and  is  public  water  of 
the  river  Taw,  on  Friday  the  13th  April  last,  at  half  • 
past  two  in  the  morning.  I  saw  the  defendants  in  a 
boat.  They  were  using  a  net  which  was  not  a  trawl 
net,  but  an  ordinary  ssdmon  net — a  draft  net — ^and  it 
was  being  used  in  an  ordinary  salmon  draft;  in  fact. 
Sprat  Bidge  is  one  of  the  best  salmon  drafts  in  the 
river.    I  saw  them  shoot  the  net  and  draw  it. 

Cross-examined  by  the  solicitor  for  the  res- 
pondents, he  said : 

I  think  ihey  caught  one  small  fish,  namely,  a  bass 
of  about  half  a  pound  in  weight.  Trawl  nets  are  not 
used  inside  the  bar  in  winter. 

Re-examined  by  the  solicitor  for  the  appellant^ 
he  said : 

There  is  no  reason  why  a  trawl  not  should  not  be 
used  inside  the  bar  in  the  winter. 

Be-examined  by  the  justices,  he  said : 

I  do  not  think  that  any  net  other  than  a  trawl  net  can 
be  used  in  the  river  in  the  winter  without  danger  of 
catching  salmon,  but  of  course  it  would  be  unreasonable 
to  think  that  salmon  could  be  caught  in  a  shrimp  net  or 
landing  net;  and  such  nets,  of  course,  might  be  used 
without  prejudice  to  the  salmon. 

5.  On  the  part  of  the  respondents  it  was  con- 
tended that  the  9th  bye-law  was  invalid,  as  it 
amounted  to  a  prohibition  of  all  fishing,  and  was 
therefore  beyond  the  powers  conferred  on  the 
conservators  by  sub-sect.  11  of  sect.  39  of  the 
Salmon  Fisherr  Act  1873  (36  &  37  Vict. 
c.  71),  to  make  bye-laws  to  regulate,  during  the 
annual  and  weekly  close  seasons,  the  use  of  nets 
for  fish  other  than  salmon,  when  such  use  at  such 


times  should  be  prejudicial  to  the  salmon  fisheries. 
Sect.  14  of  24  &  25  Vict.  c.  109,  and  sect.  16  of 
36  &  37  Vict.  c.  71,  were  also  referred  to,  as  show- 
ing that  the  Salmon  Fishery  Acts  did  not  take 
away  the  right  of  fishing  for  fish  other  than 
salmon  during  the  close  seasons,  as  the  former 
section  expressly  provided  that  when  salmon  were 
accidentally  taicen  they  should  be  forthwith 
returned  to  the  water  with  the  least  possible 
injury,  and  the  latter  section  provided  that 
nothing  in  that  section  should  apply  to  any  kind  of 
fishing  for  fish  other  than  salmon  legally 
practised  in  any  river.  It  was  therefore  con- 
tended that  by  these  sections  of  the  Salmon 
Fishery  Acts  a  right  to  fish  for  fish  other  than 
salmon  during  the  close  seasons  was  recognised, 
and  should  be  preserved. 

The  respondents  then  called  witnesses  to  show 
that  there  were  drafts  in  the  river  where  salmon 
could  not  be  caught,  and  that  such  witnesses 
had  exercised  a  right  of  fishing  in  the  river  for 
coarse  fish  during  the  close  season  for  several 
years.  The  evidence  of  such  witnesses  was  as 
follows : 

John  Carter,  sworn,  said : 

I  am  a  fisherman  and  live  at  Appledore,  and  have  been 
a  fisherman  for  the  last  twenty  years,  and  I  get  my 
living  chiefly  by  fishing.  I  fish  both  in  the  open  and 
close  seasons,  and  in  the  latter  season  I  catch  the  follow- 
ing small  fish,  namely,  bass,  mullet,  soles  (but  soles  are 
very  scarce  now),  whiting,  cod,  and  conger,  but  I  do  not 
know  of  trawls  being  us^  inside  the  bar  in  winter. 

Re-examined  by  the  justices,  he  said : 

A  trawl  net,  in  my  opinion,  cannot  be  used  above 
Fremington  Pill.  I  have  fished  for  a  month  together 
in  the  winter  with  an  ordinary  salmon  net,  and  have 
never  seen  a  salmon.  There  are  places  in  the  rivers 
Taw  and  Torridge  where  small  fish  are  caught,  and 
without  danger  of  catching  salmon. 

Thomas  Light,  sworn,  said : 

I  live  at  Barnstaple,  and  have  been  a  fisherman  for 
twenty>8ix  years,  and  earn  my  livelihood  by  fishing  and 
nothing  else.  During  the  close  season  for  salmon  I  have 
been  in  the  habit  of  catching  6  cwt.  of  common  fish  a 
week.  There  are  many  places  in  the  river  Taw  where 
common  fish  are  caught,  and  where  salmon  are  never 
caught.  On  Monday,  the  12th  March  last,  I  shot  six 
drafts  in  the  presence  of  the  water  bailiffs,  Pidler  and 
Lock,  and  caught  on  the  average  ISlbs.  of  bass  each 
draft.  This  was  at  a  place  called  "  Pitt  Limestones," 
which  is  just  opposite  the  Sprat  Ridge.  The  places 
in  the  river  Taw  where  small  fish  are  caught,  but 
never  salmon,  are  FenhUl  Point,  Fremington  Backs, 
Between  two  Bocks,  the  back  of  Allen's  Bock, 
Inner  Taw  Pit,  the  back  of  Horsey  Weir,  Inner 
Pill  Stone,  Outer  Pill  Stone,  and  seveial  other  places. 
We  catch  small  fish  at  these  places  in  the  winter  time 
when  there  are  no  other  fish  io  be  had.  A  trawl  net 
can  be  used  as  far  as  "  Braunton  Pill,"  but  not  further. 
A  trawl  net  is  not  suitable  for  catching  small  fish  in 
the  winter. 

6.  On  the  part  of  the  appellant  it  was  con- 
tended that  the  bye-law  was  not  in  excess  of  the 
powers  conferred  on  the  conservators  hj  the  said 
sub-sect.  11  of  sect.  39  of  the  Salmon  Fishery  Act 
1873,  as  there  could  not  be  any  regulation  without 
a  partial  prohibition,  and  that  the  bye-law  only 
partially  and  not  totally  prohibited  the  use  of 
nets  inside  the  bar,  and  was  therefore  a  good  and 
valid  bye-law. 

7.  The  justices  found  as  a  fact,  from  the  evi- 
dence, that  the  respondents,  on  the  said  13th  April 
1888,  used  a  net  other  than  a  trawl  net,  to  wit,  a 
draft  net,  in  the  river  Taw,  a  public  water  of  the 
Taw  and  Torridge  fishery  district,  and  inside  the 
bar  i  and  they  also  found  as  a  fact  that  a  trawl 
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net  was  nofc  and  could  not  be  advantageously 
used  in  that  part  of  the  river  Taw  which  is  above 
Fremington  "Pill  in  the  parish  of  Fremington, 
and  that  therefore  the  bye-law  practically  pro- 
hibited the  use  of  all  nets  in  the  said  river  for  a 
distance  of  several  miles  of  the  public  waters  of 
the  river  Taw ;  and  they  also  found  as  a  fact  that 
a  trawl  net  was  not  used  by  fishermen  inside  the 
bar  as  a  mode  of  catching  small  fish  for  a  liveli- 
hood. 

They,  therefore,  dismissed  the  said  information, 
as  they  were  of  opinion  that  the  bye-law  was  bad, 
being  m  excess  of  the  powers  given  to  the  con- 
servators by  sub-sect.  11  of  sect.  39  of  the  Salmon 
Fishery  Act  1873  (36  &  37  Vict.  c.  71),  namely : 
**To  regulate  during  the  annual  and  weekly  close 
seasons  the  use  within  any  river  of  nets  for  fish 
other  than  salmon,  when  such  use  at  such  times 
is  prejudicial  to  the  salmon  fisheries,  &c."  as 
the  bye-law  not  only  prohibited  the  use  of  nets 
the  use  of  which  is  prejudicial  to  the  salmon 
fisheries,  but  also  prohibited  the  use  of  nets 
the  use  of  which  is  not  prejudicial  to  such 
fisheries,  and  that  therefore  tno  bye-law  was  more 
than  a  mere  regulation,  and  amounted  to  a  pro- 
hibition of  all  nets  (except  a  trawl  net),  as  far  as 
Fremington  Pill,  and  virtually  of  all  nets  above 
that  point,  whether  their  use  was  prejudicial  to 
the  salmon  fisheries  or  not. 

They  also  found  as  a  fact  that  shrimp  nets 
and  landing  nets  could  be  used  without  prejudice 
to  the  salmon  fisheries,  but  yet  their  use  wms  pro- 
hibited by  the  bye-law ;  and  on  referring  to  sub- 
sect.  12  of  sect.  39  of  36  &  37  Vict.  c.  71,  they  ob- 
served that,  although  power  was  thereby  given  to 
the  conservators  to  prohibit  during  the  night  time, 
the  use  of  any  net,  yet  there  was  introduced  into 
that  sub-section  an  exception  in  favour  of  a  land- 
ing net  and  a  net  for  taking  eels.  But  as  bye-law  9 
applied  to  both  day  and  ni^ht,  such  exception  in 
£avourof  landing  nets  ana  nets  for  taking  eels 
was  presumably  taken  away,  or,  if  not  taken 
away,  the  two  bye-laws  were  inconsistent  during 
theperiod  mentioned  in  the  9th  bye-law. 

They  referred  to  the  case  of  Everett  v.  Grapes 
(36  L.  T.  Rep.  N.  S.  669),  decided  on  a  bye-law 
made  by  a  town  council  of  a  borough,  that  no 
person  should  keep,  or  sufEer  to  be  kept,  any  swine 
within  the  borongn,  from  the  1st  May  to  the  31st 
Oct.  inclusive,  in  any  year.  The  court  held  that 
the  bye-law  was  bad,  as  it  was  generally  against 
the  keeping  of  pigs,  and  that  the  bye-law  should 
have  had  the  (qualification  "so  as  to  be  a  nuis- 
ance "  to  make  it  a  valid  bye-law. 

The  justices  were  of  opinion  that  this  case  was 
in  point,  and  that  the  9tn  bye-law  prohibited  the 
use  of  nets  generally,  and  did  not  distinguish 
between  those  the  use  of  which  was  prejudicial  to 
the  salmon  fisheries,  and  those  the  use  of  which 
was  not  prejudicial  to  such  fisheries. 

The  question  for  the  opinion  of  the  court  was 
whether,  under  the  circumstances,  the  justices 
were  right  in  dismissing  the  said  information. 

The  Board  of  Conservators  for  the  Taw  and 
Torridge  Fishery  District,  by  virtue  of  the  powers 
intrusted  to  them  under  the  Salmon  Fishery 
Act  1873  (36  &  37  Vice.  c.  71),  made  certain  bye- 
laws  for  the  better  protection,  preservation,  and 
improvement  of  the  salmon  fisneries  within  the 
said  district,  of  which  the  following  are 
material: 
1.  The  aomial  olose  season  for  all  modes  of  salmon 


fishing,  except  with  rod  and  line,  shall  commence  on  the 
2l8t  &pt.  and  terminate  on  the  90th  April,  both  inda- 
sive. 

9.  It  shall  not  be  lawful  for  any  penson  to  use  any  net 
whatever  inside  the  bar  in  any  public  water  of  the  Taw 
and  Torridge  Fishery  Bistriot,  except  a  trawl  net, 
between  the  Ist  Dec.  and  90th  April,  both  inolurave. 

By  sect.  39  of  the  Salmon  Fisheries  Act  1873 

(36  &  37  Vict.  c.  71) : 

Subject  to  the  provisions  hereinafter  contained  for 
the  confirmation  and  publication  of  bye-laws,  a  board  of 
conservators  may  maice  bye-laws  for  the  better  execntioD 
of  the  Salmon  Fishery  Acts  1861  to  1873,  and  for  the 
better  protection,  preservation,  and  improvement  of  the 
salmon  fisheries  within  their  dijstrict,  amd  alter  the  same 
from  time  to  time  for  all  or  any  of  the  following  pur- 
poses ;  that  is  to  say, 

11.  To  regulate  during  the  annual  and  weeklv  clooe 
seasons  the  use  within  any  river  of  nets  for  fian  other 
than  salmon,  'when  such  use  at  such  times  is  prejudicial 
to  the  salmon  fisheries. 

12.  To  prohibit  the  use  in  any  inland  water  of  any 
net,  except  a  landing  net,  or  a  net  for  taking  eels, 
between  toe  expiration  of  the  first  hour  after  snnset  and 
the  first  hour  before  sunrise. 

Willi8'Bund  for  the  appellant. — It  is  submitted 
that  bye-law  No.  9  is  validly  made  by  the 
conservators  nnder  the  powers  given  to  them  by 
sub-sect.  11  of  sect.  39  of  the  Salmon  Fishery  Act 
1873.  The  bye-law  is  merely  a  regulation,  and  not 
a  total  prohibition  as  the  magistrates  held  it  to 
be.  The  word  "regulation"  includes  a  partial 
prohibition,  and  implies  some  restriction  snch  as 
this  bye-law  contains.  It  is  necessary  that  there 
should  be  some  restriction  to  prevent  the  free  nse 
of  nets  in  these  rivers.  This  bye-law  does  not 
prohibit  all  netting ;  if  it  did,  it  is  admitted  that 
it  would  be  bad.    He  cited 

Dick  V.  Badart,  48  L.  T.  Bep.  N.  S.  391 ;  10  Q.  B. 
Div.  887. 

J.  A,  Thame  for  the  respondents. — The  mag^ 
trates  were  right  in  holding  that  the  bye-law  was 
bad,  as  it  is  practically,  upon  the  findings  in  tha 
case,  a  prohibition  of  all  fishing  with  nets  daring 
the  close  season,  whether  snch  fishing  is  prejudi- 
cial to  salmon  or  not.  Snch  a  bye-law  was  not 
contemplated  by  the  Act,  and  it  is  submitted  that 
it  is  invalid  and  tdtra  vires. 

WiUiS'Bur^d  replied. 

Deiimak,  J. — I  was  very  much  impressed  at 
first  by  Mr.  Willis-Bund*s  argument,  and  it 
seemed  to  me  then  to  be  pretty  clear  that  the 
magistrates  were  wrong  in  dismissing  the 
information.  However,  there  are  certain  neta— 
such  as  casting  nets,  for  instance — which  have  no 
operation  whatever  with  regard  to  the  catching 
of  salmon,  and  to  prohibit  the  use  of  those  nets 
would  be  an  idle  operation,  so  far  afi  regards 
the  Salmon  Fishery  Acts.  But  there  are  several 
different  kinds  of  nets.  For  instance,  one  kind 
of  net  is,  as  we  all  know,  a  casting  net.  The 
magistrates  have  illustrated  this  by  referring  to 
landing  nets.  As  far  as  landing  nets  are  con- 
cerned, I  think  that  example  is  a  hadillastration, 
because  a  landing  net  is  not  one  of  the  nets  at  all 
contemplated  by  the  Act — it  is  a  different  thii^ 
from  a  net  for  catching  fish ;  but  a  casting  net  is 
a  net  for  catching  fish,  and  would  catch  fish  of 
many  sorts.  Now,  the  facts  of  the  case  seem  to 
come  to  this,  that  the  Taw  and  Torridge  are 
rivers  in  which  there  are  many  places  in  whidi 
salmon  cannot  be  caught  at  all.  The  Salmoa 
Fishery  Act  1873  is  an  Act  for  regulating  the 
catching  of  salmon^  and  for  preventing  Uie  catch* 
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ing  of  salmon  dnring  a  certain  cloee  season — at 
least,  tliat  is  the  object  of  it.  The  boa^  of  con- 
seirators  have,  by  its  provisions,  the  right  to 
regulate  the  use  of  nets,  and  they  are  to  regulate 
the  use  of  nets  for  certain  purposes  and  within 
certain  limits ;  that  is  to  say,  they  are  "  to 
regulate,  during  the  annual  and  weekly  close 
seasons,  the  use  within  any  river  of  nets  for  fish 
other  than  salmon,  when  such  use  at  such  times 
is  prejudicial  to  the  salmon  fisheries."  Now,  the 
magistrates  have  found  that,  in  this  particular 
case,  the  bye-law  in  question  covers  cases  in  which 
the  nets  which  would  be  used  by  fishermen 
generally  in  that  river  are  nets  which  would  not 
be  at  all  prejudicial  to  the  salmon  fishery.  It 
would  cover  cases,  for  instance,  of  casting  nets, 
and  cases  of  little  nets  to  catch  gudgeon  in  the 
shallow  parts  of  the  river  in  which  there  are  no 
salmon ;  indeed,  it  covers  every  sort  of  net  except 
one  particular  net — a  trawl  net.  A  trawl  net  is  a 
net  which  is  found  in  the  case  to  be  one  very 
rarely  used  at  all  inside  the  bar  of  the  river,  and 
is  only  one  of  several  different  kinds  of  nets. 
Then  the  question  is,  whether  the  conservators 
had  power  to  make  a  restrictive  bye-law  of  this 
nature,  under  sub-sect.  11  of  sect.  39  of  the  Salmon 
Fishery  Act  1873.  It  was  held  by  the  magis- 
trates that  they  had  not,  because  the  bye-mw 
which  they  have  made  is  not  mere  regulation,  but 
it  is  absolute  prohibition  for  a  definite  time  of  the 
use  of  a  ^ood  many  kinds  of  nets  which  are  not 
prejudicial  to  the  salmon  fishery.  I  think  that 
the  bye-law  is  one  which  goes  beyond  the  terms 
of  the  statute  which  gives  power  to  regulate.  It 
is  asked  by  the  appellant  what  else  can  be  done 
under  the  name  of  regulation.  It  strikes  me 
that,  taking  the  facts  of  this  case,  a  great 
many  things  might  be  very  easily  done. 
There  are  parts  of  the  rivers  in  question  in 
which  it  would  be  dangerous  to  the  salmon  to 
use  any  other  nets  than  trawl  nets.  Those 
parts  of  the  river  might  be  defined,  and  it 
might  be  ordered  that  during  the  season  intended 
to  be  close,  trawl  nets  onlv  should  be  used  in 
those  parts  of  the  river.  That  would  be  a  fair 
regulation ;  but  to  take  the  whole  of  the  rivers, 
including  the  parts  in  which  nets  of  different 
sorts  could  be  used  without  the  slightest  prejudice 
to  the  salmon  fisheries,  and  to  prohibit  the  use  of 
all  nets  but  trawl  nets,  which  are  comparatively 
useless,  does  seem  to  me  to  be  going  beyond  mere 
regulation,  and  to  amount  to  a  prohibition  not 
intended  by  the  Salmon  Fishery  Acts.  The  case 
of  Dich  V  Badart  (48  L.  T.  Rep.  N.  S.  391 ;  10 
Q.  B.  Div.  387),  cited  by  counsel  on  behalf  of  the 
api)ellant,  is  not  exactly  in  point,  but  it  is  a  case 
which  goes  to  show  that  the  court  will  be  very 
strict  in  not  allowing  a  bye-law  to  be  carried 
which  contains  a  prohibition  of  that  which  other- 
wise would  be  free  and  open  to  persons  to  do  ac- 
cording to  law,  and  will  not  allow,  under  a  power 
to  make  bye-laws  for  regulation,  the  prohibition 
of  the  doing  of  a  thing  which  is  in  itself  prima 
facte  ek  lawful  thing.  The  principle  of  the  case, 
I  think,  applies,  though  the  actual  decision  is 
upon  totally  different  facts,  and  under  a  some- 
what different  state  of  things.  I  think  that  in 
the  present  case  the  magistrates  were  right  in 
holding  that,  under  the  circumstances  of  this 
case,  and  as  applicable  to  fisheries  in  the 
rivers  in  question,  the  bye-law  made  by  the  con- 
servators 18  beyond  regulation,  and  amounts  to 
Mao.  Oas.— Vol.  XIV. 


prohibition,  and  is   bad   in   consequence.      The 
appeal  must,  therefore,  be  dismissed. 

Hawkins,  J. — I  am  of  the  same  opinion.  Sub- 
sect.  11  of  sect.  39  of  the  Salmon  Fishery  Act 
1873  enables  the  conservators  to  make  bye-laws 
to  regulate  during  the  annual  and  weekly  close 
seasons  the  use  within  any  river  of  nets  for  fish 
other  than  salmon  when  such  use  at  such  tiroes 
is  prejudicial  to  the  salmon  fisheries.  The 
question  is  whether,  under  that  provision,  the 
conservators  had  power  to  make  a  regulation  or 
bye-law  prohibiting  the  use  of  any  net  in  the  way 
tney  have  done  under  this  bye- law  No.  9.  Bye- 
law  No.  9  says :  "  It  shall  not  be  lawful  for  any 
person  to  use  any  net  whatever  inside  the  bar  in 
any  public  water  of  the  Taw  or  Torridge  Fishery 
District,  except  a  trawl  net,  between  the  1st  Dec. 
and  the  30th  April,  both  inclusive."  That  bye- 
law  makes  it  al^olutely  illegal  to  use  anj  net 
except  a  trawl  net  between  those  two  particular 
days,  whether  the  use  of  such  net  is  prejudicial 
or  not  to  the  salmon  fisheries.  I  think 
they  had  power  only  to  mabd  the  bye-law 
regulating  the  use  or  prohibiting  the  use  of 
nets,  when  the  use  of  nets  would  be  prejudicial 
to  the  salmon  fisheries,  and  that  they  had  no 
power  to  make  a  bye- law  which  absolutely  pro- 
nibits  the  use  of  every  net  except  a  trawl  net, 
without  regard  to  the  question  of  whether 
such  net  was  prejudicial  or  not. 

Appeal  diamiseed  with  costs. 

Solicitors  for  the  appellant,  8vrr,  Orihhle, 
Bunion,  and  Oribhle, 

Solicitors  for  the  respondents,  Kennedy, 
Hughes,  and  Kennedy,  for  J,  Bencraft  and  Son, 
Barnstaple. 


Monday,  April  16, 1888. 

(Before  Field  and  Wills,  J  J.) 

BriCHA&DS  (app.)  V.  Kessick  (resp.).  (a) 

Local  govemment-^'Puhlic  HeaUh  Act  1875  (38  ^  39 
Vict,  c.  66),  8s.  4  and  150—"  Street  "—Strtp  of 
land  by  the  side  of  highway  repairable  by  tlie 
inhabita/nts  at  large — Power  of  atUhority  to  give 
notice  to  frontagers  to  pave,  channel,  and  kerb. 

The  owners  of  a  field  adjoining  a  highway  repair^ 
able  by  the  inhabitants  at  large  used  it  for 
btiilding  land,  and  threw  open  to  tlie  highway  a 
strip  of  land  in  front  of  the  houses  erected  on  it. 

Held,  that  the  houses  with  the  strip  of  land  in  front 
of  them  together  formed  a  "street**  within  the 
meaning  of  sect  160  of  the  Public  HeaUh  Act 
1875  (38  |-  39  Vict.  c.  65).  which  the  urban 
sanitary  autliority,  within  whose  district  it  was 
situcUe,  could  compel  the  frontagers  to  pave, 
channel,  and  Jcerb  to  their  satisfaction  under  the 
provisions  of  that  section. 

This  was  a  case  stated  by  justices  of  the  county 
of  Monmouth  under  the  statutes  20  &  21  Vict, 
c.  43,  and  42  &  43  Vict.  c.  49,  on  the  application 
of  the  appellant,  for  the  purpose  of  obtaining  the 
opinion  of  the  court  on  ouestions  of  law  which 
arose  before  them.  On  tne  hearing  of  a  com- 
plaint preferred  by  Thomas  Kessick,  the  respon- 
dent, clerk  to  the  urban  sanitary  authority  of 
the  district  of  Christchurch,  on  the  5th  Nov.  1887, 
charging  the  appellant  with  having  neglected  and 
refused  to  pay  to  such  urban  sanitary  authority 

(a)  Beported  by  Alfabd  H.  Lbfaot,  Eaq.,  Burrister-at-Law. 
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the  sum  of  161.  la.  6d.  due  for  expenses  of  pave- 
ment, kerbing,  and  channelling  incurred  by  them 
in  Church-road  within  their  district,  under  sect. 
150  of  the  Public  Health  Act  1875  (38  &  39  Vict, 
c.  55).  The  facts  set  out  in  the  case  were  sc  far 
as  material  as  follows : — 

The  Christchurch  Local  Board  of  Health  was 
constituted  in  pursuance  of  the  Public  Health 
Act  1848,  by  a  provisional  order  of  the  31st  July 
1855,  and  the  extent  and  boundaries  of  the  district 
under  its  jurisdiction  were  set  out  in  the  schedule 
thereto.  At  the  place  where  the  Christchurch 
urban  sanitary  authority  had  incurred  the 
expenses  which  they  sought  to  recover,  the 
boundary  of  the  district,  as  set  out  in  the  schedule, 
runs  easterly  along  the  southern  boundary  of 
Church-road.  Church-road  was  originally  a 
turnpike  road,  but  for  fifty  years  and  upwards 
has  been  a  highway  repairable  by  the  inhabitants 
at  large. 

There  was  originally  between  the  macadamised 
road  and  the  fence  a  ditch  of  three  feet  in  width, 
and  the  bank  of  the  ditch  towards  the  road  was 
one  of  the  boundary  lines  of  the  board's  district. 
In  1876  the  corporation  of  the  adjoining  borough 
of  Newport,  by  its  Improvement  Act  of  that 
year,  extended  its  municipal  boundary  so  as  to 
include  this  road  up  to  the  boundary  line  of  the 
Christchurch  Local  Board  of  Health,  and  there 
after  the  boundary  line  of  the  Christchurch  Local 
Board  of  Health  along  Church-road  became 
coincident  and  continuous  with  the  municipal 
boundary  line  of  the  borough  of  Newport,  and 
Church-road  was  taken  and  included  within  the 
borough,  and  since  that  date  the  road  has  been 
widened,  and  continuous  rows  of  houses  and 
shops  erected  on  each  side.  Under  the  require- 
ments of  its  bye-laws  the  Christchurch  Local 
Board  of  Health  approved  plans  for  the  erection 
of  a  row  of  dwelhng-houses  within  its  district, 
fronting  the  southern  boundary  of  Church-road. 
These  houses  were  erected  oy  the  appellant 
William  Richards  and  sixteen  otner  persons,  and 
they  of  their  own  accord  flagged  and  channelled 
in  front  of  their  respective  new  houses ;  but  the 
work  not  having  been  efficiently  done,  and  being 
out  of  repair,  the  board,  in  exercise  of  its  powers, 
called  upon  such  frontagers  to  pave,  channel,  and 
kerb  in  front  of  their  respective  houses,  and,  on 
the  frontagers  refusing  and  neglecting  to  do  the 
work  required,  the  board  executed  it  themselves, 
and  their  surveyor  apportioned  the  cost  thereof 
as  a  charge  against  the  f  ronta^rs. 

The  work  so  executed  was  situate  wholly  to  the 
south  of  the  boundary  line,  and  within  the  dis- 
trict of  the  Christchurch  Local  Board  of  Health. 
The  frontagers  having  refused  to  pay,  the  above- 
mentioned  complaint  was  preferred,  and  on  the 
hearing  thereof  the  justices  found  that  the  houses 
built  by  the  appellant  and  others  with  the  pave- 
ment in  front  of  them  together  formed  a  street 
within  the  meaning  of  sect.  150  of  the  Public 
Health  Act  1875,  and  of  the  word  "  street "  in 
sect.  4  of  the  same  Act,  and  that  an  order  for  pay- 
ment should  be  made  against  William  Richards, 
the  appellant,  and  the  other  frontagers.  The 
opinion  of  the  court  was  requested  as  to  whether 
the  justices  were  correct  in  point  of  law  in  their 
determination. 

The  Public  Health  Act  1875  (38  A  39  Vict, 
c.  55)  provides  as  follows  : 

Sect.  4.    In  this  Act,  if  not  inconsistent  with  the 


\  context,  the  following  words  and  ezpressioiiB  have  the 
meanings  hereinafter  respectiyely  aseigned  to  them; 
that  is  to  say  .  .  .  "  street "  inclndes  any  highway 
(not  being  a  turnpike  road),  and  any  public  bridge  (not 
being  a  county  brides),  and  any  roM,  lane,  footway, 
square,  court,  c^ey,  or  passage,  whether  a  thorongn- 
fare  or  not. 

Sect.  150.  Where  any  street  within  any  urban  diatriet 
(not  being  a  highway  repairable  by  the  inhabitants  at 
large),  or  the  carriage-way,  footway,  or  any  other  part 
of  such  street,  is  not  sewered,  leyelled,  paved,  metalled, 
flagged,  channelled,  and  made  good,  or  is  not  lighted, 
to  the  satisfaction  of  the  urban  authority,  sneh  antbo- 
rity  may,  by  notice  addressed  to  the  respectiTe  owners 
or  occupiers  of  the  premises  fronting,  adjoining,  or 
abutting  on  such  parts  thereof  as  may  require  to  be 
sewered,  levelled,  paved,  metalled,  flagged,  or  clian- 
nelled,  or  to  be  lighted,  require  them  to  sewer,  level, 
pave,  metal,  flag,  dannel,  or  make  good,  or  to  proride 
proper  means  for  lighting  the  same,  within  a  time  to  be 
specified  in  such  notice.    .    .    .     ^ 

If  such  notice  is  not  complied  with  the  urban  antiho- 
rity  may,  if  thev  think  fit,  execute  the  works  mentioned 
or  referred  to  tnerein ;  and  may  recover  in  a  summary 
manner  the  expenses  incurred  hj  them  in  so  doing'  fttsm. 
the  owners  in  default,  according  to  the  frontage  of 
their  respective  premises,  and  in  such  proportion  aa  is 
settled  by  the  surveyor  of  the  urban  authority,  &c. 

The  same  proceedings  may  be  taken  and  the  sazae 
powers  may  be  exercised  in  respect  of  any  street  or 
road  of  which  a  part  is,  or  may  be,  a  public  footpath,  or 
repairable  by  the  inhabitants  at  large,  as  fuuj  aa  if 
the  whole  of  such  street  or  road  was  a  highway  not 
repairable  by  the  inhabitants  at  large. 

A,  T.  Lawrence  for  the  appellant. — The  deci- 
sion of  the  justices  was  wrong.    The  pavement 
in  front  of  these  houses  is  not  a  "  street "  within 
the  meaning:  of  sect.  150  of  the  Public  Health 
Act  1875.    This  strip  of  land  is  part  of  a  high- 
way repairable  by  tne  inhabitants  at  large,  and 
sect.   150  of  the  Public  Health  Act  1875  <mly 
applies  to  streets  which  are  not  highways  repair- 
abfe  by  the  inhabitants  at  large.    A  street  cannot 
be  cat  into  lateral  sections,  one  section  being 
repairable  by  the  inhabitants  at  large  and  another 
not.     [Wills,  J. — ^This  piece  of  land  was  up  to 
the  time  of  building  private  property ;  the  fact 
of  the  owner  having  thrown  it  into  the  public 
road  does  not  make  it  repairable  by  the  inhabi- 
tants at  large,  but  makes  it  a  road  not  repairable 
by  the  inhabitants  at  large.]    The  word  "  street " 
in  sect.  150  of  the  Public  Health  Act  1875  is 
used  in  the  ordinary  and  popular  sense  of  the 
term,  and  means  a  highway  with  houses  on  both 
sides.     In  Found   v.  The  Plumstead  Board  <»/ 
Works  (25  L.  T.  Rep.  N.  S.  461 ;  L.  Rep.  7  Q.  B. 
183)  Blackburn,  J.  deBned  a  "  street "   as  "  a 
place  with  continuous  houses  on  each  side."   The 
piece  added  to  the  highway  in  this  case  has  not 
bouses  on  both  sides,  and   therefore  does  not 
come  within  this  deBnition.      [Field,  J.  —  No 
square  in  London  is  within  the  definition,  because 
there  are  houses  on  one  side  only,  and  a  railing 
and  garden  on  the  other.]     Where  there  is  a 
street,  a  portion  only  of  the  street  cannot  be 
called  a  street.    [Field,  J.— By  sect.  23  of  the 
Highway  Act  1835  (5  &  6  Will.  4,  c.  50)  a  road 
does  not  become  repairable  by  the  inhabitants  at 
large  unless  the  person  dedicating  it  has  com- 
plied with  the  provisions  of  that  section,  which 
the  appellant  has  not  done,  and  therefore  an 
indictment  would  not  lie  against  the  inhabitants 
at  large,  and  if  there  is  no  remedy  against  the 
public  by  indictment  for  non-repair  of  a  high- 
way, it  shows  that  it  must  be  repairable  by  the 
adjoining  owners.]     It  is  not  necessary  to  show 
i  that  an  indictment   would  lie,  the  respondait 
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must  phow  that  this  strip  of  land  comes  within 
sect.  160.  [Field,  J. — The  justices  have  found 
that  this  is  a  street,  and  you  must  show  us  that 
it  is  not  a  street  within  the  meaning  of  sect.  150 
of  the  Public  Health  Act  1875.]  The  justices 
have  not  found  that  this  was  a  street  as  a  fact, 
but  ai  a  matter  of  construction  of  the  Act, 
which  it  was  held  in  Mavde  v.  The  Baildon  Local 
Board  (48  L.  T.  Kep.  N.  S.  874;  10  Q.  B.  Div. 
394)  they  ought  not  to  do. 

Jel/f  Q.G.  (B.  Heber  Jones  with  him)  for  the 
respondent. — The  case  of  Maude  v.  The  BaUdon 
Local  Board  was  overruled  in  The  Corporaiion  of 
PortiftMtUh  V.  Smith  (50  L.  T.  Eep.  N.  S.  308 ; 
13  Q.  B.  Div.  184).  It  has  been  held  recently,  in 
the  0086  of  Joweit  v.  IdU  Local  Board  (57  L.  T. 
Kep.  N.  S.  928),  that  the  definition  of  the  word 
"street"  given  by  the  interpretation  section 
of  tpe  Act  must  be  read  into  sect.  150,  and 
thia  decision  was  affirmed  on  appeal  (W.  N. 
1888,  p.  87).  Reading  in  that  definition  the 
justices  were  right  in  holding  that  these  houses 
witb  the  pavement  in  front  of  them  together 
forrned  a  street  within  the  meaning  of  the 
section.    [He  was  stopped  by  the  Court.] 

Field,  J. — I  am  of  opinion  that  the  decision  of 
the  justices  in  this  case  was  right  and  should  be 
affirmed.  The  facts,  as  I  understand  them,  are 
these :  There  was  an  old  road  called  Church-road, 
which  has  had  for  some  time  houses  on  the 
northern  or  Newport  side,  and  until  recently  was 
bounded  on  the  southern  or  Christchurch  side  by 
a  field,  from  which  it  was  separated  by  a  hedge 
and  a  ditch  three  feet  wide.  Tlie  present  appel- 
lant, who  is  the  owner  of  this  field,  wishing  to 
convert  it  into  building  land,  pulled  down  the 
hedge,  filled  up  the  ditch,  and  built  houses  on  the 
Christchurch  side  of  the  road,  turning  the  strip 
of  land  formed  by  filling  in  the  ditch  into  a  paved 
footpath  in  front  of  the  newly  built  houses,  and 
the  public  have  since  then  used  this  as  a  highway. 
The  northern  side  of  the  strip  of  land  in  question 
forms  the  southern  boundary  of  the  district  over 
which  the  Newport  sanitary  authority  exercises 
jurisdiction,  and  the  northern  boundary  of  that 
over  which  the  Christchurch  sanitary  authority 
has  jurisdiction.  The  Christchurch  urban  sanitary 
authority  has  nothing  to  do  with  that  part  of  the 
road  which  lies  to  the  north  of  the  boundary. 
That  part  there  is  no  doubt  is  repairable  by  the 
inhabitants  at  large.  The  owners  of  this  strip 
dealt  with  it  as  a  highway,  and  paved  it  and 
intended  making  it  a  footway  for  traffic  or  a 
street.  The  Christchurch  urban  sanitary  autho- 
rity thought  that  the  work  had  been  badly  done, 
and  considered  that  they  were  not  justified  in 
undertaking  the  future  repairs  in  the  condition 
in  which  it  was  ;  accordingly  they  served  a  notice 
on  the  adjoining  owners  to  pave,  channel,  and 
kerb  in  front  of  their  respective  houses,  and,  on 
their  refusing  to  do  the  work  required,  the  local 
authority  carried  out  the  work  themselves.  It 
was  objected  on  behalf  of  the  appellant  and  the 
other  adjoining  owners  that  this  strip  of  land  was 
part  of  a  highway  repairable  by  the  inhabitants 
at  large,  and  that  tne  houses  built  by  them 
with  the  pavement  in  front  did  not  form  a 
new  street  within  the  meaning  of  sect.  150 
of  the  Public  Health  Act  1875  (38  &  39 
Vict.  c.  55)  and  of  the  word  **  street "  in  sect.  4 
of  the  same  Act.    No  doubt  by  pulling  down 


the  hed^e  the  strip  of  land  became  a  part 
of  the  highway,  ana  so  the  local  authority  had 
the  right  to  enforce  their  order.  This  portion  of 
Church-road  was  not  repairable  by  the  inhabi- 
tants at  large.  I  consider  that  there  was  reason- 
able evidence  before  the  justices  that  this  street 
came  within  sect.  150  of  the  Public  Health  Act 
1875,  and  if  there  was  we  cannot  interfere.^  I 
think  it  may  reasonably  come  within  that  section. 
What  is  a  street  P  The  interpretation  clause  (sect.  4) 
of  the  Public  Health  Act  1875  says :  "  The  word 
'street,'  if  not  inconsistent  with  the  context, 
includes  any  highway  (not  beini?  a  turnpike  road) 
and  any  public  oridee  (not  being  a  county  bridge), 
and  any  road,  lane,  footway,  square,  court,  alley, 
or  passage,  whether  a  thoroughfare  or  not."  Now, 
on  looking  at  the  150th  section,  I  cannot  under- 
stand how  any  doubt  can  have  arisen  as  to  read- 
ing this  definition  into  it ;  but  we  have  not  to 
decide  that  point  now,  because,  in  Jowett  v.  The 
Idle  Local  Board  (57  L.  T.  Rep.  N.  S.  928),  which 
is  the  last  case  on  the  point,  it  was  decided  that  it 
was  to  be  read  in.  Taking  then  the  two  sections 
together,  is  there  any  reason  for  setting  aside  the 
decision  of  the  justices  on  the  ground  that  this  is 
not  "  a  street  within  an  urban  district,  not  being 
a  highway  repairable  by  the  inhabitants  at  large  " 
within  the  meaning  of  the  150th  section  P  Tliis 
strip  of  land,  some  three  feet  wide,  is  within  the 
district  of  the  Christchurch  urban  sanitary  autho- 
rity. If  the  whole  of  Church-road  were  the  street 
in  question  there  could  be  no  argument.  This 
strip  of  land  is  not  separated  from  Church-road 
by  any  boundary ;  there  is  a  continuous  row  of 
houses  on  the  south  side  of  it,  and  there  is  also  a 
continuous  row  of  houses  along  the  north  side  of 
the  road  at  large,  and  the  public  have  access  all 
over  it ;  therefore  it  is  a  street  within  the  meaning 
of  the  section.  I  think  the  construction  of  the 
justices  a  reasonable  one. 

Wills,  J. — I  am  of  the  same  opinion.  We  find 
that  there  was  a  strip  of  land  belonging  to 
contiguous  landowners  who  decided  to  alter  its 
nature  and  turn  it  into  a  thoroughfare.  This 
strip  was  separated  from  the  high  road  by  a  bank 
witn  a  fence;  the  owners  removed  these  and 
joined  it  to  the  highway.  We  have  only  to  deal 
with  the  strip  of  land  which  was  dedicated  to  the 
public  as  a  K)otpath,  and  the  houses  built  behind 
it.  I  think  that  these  together  form  a  street.  It 
has  been  argued  that  there  roust  be  houses  on 
both  sides  to  form  a  street.  I  think  not.  In  the 
case  of  Twylor  v.  The  Corporation  of  Oldham 
(35  L.  T.  Kep.  N.  S.  696 ;  4  Ch.  Div.  395)  Sir 
(Jeorge  Jessel  M.R.  says  :  "  The  question  I  have 
to  consider  is  this.  Is  the  place  in  question  a 
street,  or  a  place  laid  out  as  or  intended  for  a 
street  P  "  In  considering  that  I  must  also  take 
into  account  the  interpretation  clause  of  the 
Public  Health  Act  1875,  which  says  that  a 
"  *  street '  includes  any  road,  lane,  footway, 
square,  court,  ally,  or  passage,  whether  a 
thoroughfare  or  not."  In  the  case  of  Beg,  v. 
FuUford  (10  L.  T.  Rep.  N.  S.  346;  1  Leigh  & 
Cave's  C.  C.  R.  403)  Blackburn,  J.  says:  "It 
seems  to  me  that  a  street  exists  within  the  mean- 
ing of  this  Act  (24  &  25  Vict.  c.  61,  s.  28)  when 
the  houses  on  pne  side  are  so  contiguous  as  to  be 
substantially  one  continuous  row;  and  whether 
they  are  or  are  not  so  continuous  is  a  question  of 
fact."  If  there  happens  to  be  a  river  on  one  side 
of  a  thoroughfare  and  houses  on  the  other,  can  it 
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be  said  that  this  thoroughfare  is  not  a  street  P 
So  far  as  I  can  see  there  is  no  authority  for  the 
proposition  that  there  must  be  houses  on  both 
sides  of  a  thoroughfare  to  make  it  a  street. 
Why  should  not  this  be  a  street  P  It  is  true  it  is 
a  narrow  one,  but  no  less  a  street.  If  the  land- 
owners, instead  of  joining  the  Church- road,  had 
kept  up  a  light  fence  between  this  strip  of  land 
and  it,  why  should  it  not,  under  those  circum- 
stances, have  been  both  a  highway  and  a  sti'eet  P 
It  is  unnecessary  to  consider  the  point  any 
further,  as  I  think  the  interpretation  clause 
of  the  Public  Health  Act  1875  clearly  inclades 
such  a  case  as  this.  It  was  argued  that  this 
section  should  not  be  read  with  sect.  150  of  the 
Fame  Act,  and  the  case  of  Maude  v.  The  Baildon 
Local  Boa/rd{48L.  T.  Kep.  N.  S.  874 ;  10  Q.  B.  Div. 
395)  was  cited  in  support  of  that  contention.  I 
always  thought  that  aecision  was  wrong,  and  in 
the  case  of  The  Corporation  of  Fortsmouih  v. 
Smith  (50  L.  T.  Rep.  N.  S.  308 ;  13  Q.  B.  Div  196) 
the  Master  of  the  Rolls  says :  "  I  respectfully 
differ  from  the  judgment  in  Maude  v.  Baildon 
Local  Boa/rd.  I  think  that  the  learned  judges 
in  that  case  mistook  the  point  actually  decided  in 
Beg.  V.  Dayman  (26  L.  J.  128,  M.  C.) "  And  it  now 
appears  that  it  has  lately  been  decided  in  the 
Cfourt  of  Appeal,  in  the  case  of  Jowett  v.  Idle 
Local  Board,  that  the  definition  of  the  word 
"  street "  given  in  tho  4th  section  is  to  bo  read 
into  the  150th  section ;  therefore  I  consider  that 
this  strip  of  land  was  a  street.  The  next  question 
is,  was  it  repairable  by  the  inhabitants  at  large  P 
This  is  not  arguable.  The  public  could  not  be 
called  upon  to  repair  it  because  it  has  become  in  a 
popular  and  inaccurate  sense  a  part  of  the  high- 
way called  Church-road.  It  seems  clear,  there- 
fore, that  this  strip  of  land  is  a  street,  and  is  not 
repairable  by  the  inhabitants  at  large ;  and  for 
these  reasons  I  think  that  the  justices  were  not 
only  justified  in  arriving  at  the  conclusion  they 
came  to,  but  that  any  other  conclusion  would  have 

been  wrong.  ,        ,  , .      .      , 

^  Appeal  djsmisaea. 

Solicitor  for  the  appellant,  G.  8.  Warmington, 
for  C  if.  Baillache,  Newport. 

Solicitors  for  the  respondent,  Yewdall  and  Son, 
for  F,  S.  Dauncey,  Newport. 


TJiursday,  April  19, 1888. 
(Before  Cave  and  Smith,  JJ.) 

The  British  Empire  Mutual  Life  Assurance 
Company  (apps.)  v.  The  Southwark  and 
Vauxhall  Water  Company  (resps.).(a) 

WcUer  rate — Unoccupied  hoiues  not  exceeding  the 
value  of  twenty  pounds  —  Otoner*8  Uabiiity — 
Waterworks  Clauses  Act  1847  (10  Vict.  c.  17), 
8.  71 — The  Southwark  and  Vauxhall  Water  Act 
1852  (15  ^  16  Vict,  c.  clviil),  s.  58. 

TJie  respondents,  relying  on  sect.  58  of  their  private 
Act  (15  ^16  Vict  c.  clviii.),  which  extended  the 
provisions  of  sect.  72  of  the  Waterworks  Clauses 
Act  1847  to  houses  not  exceeding  the  annual  value 
of  201.,  claimed  water  rates  from  the  appellants 
as  ownei's  of  certain  houses  under  the  annual 
value  of  20L  ea^h,  for  tivo  quarters,  during  the 
Tchole  of  which  time  such  houses  were  unoccupied. 

(a)  Reported  by  Alfkkd  H.  Lsfroy,  Esq.,  B»rrl«ter-»t-L%w. 


Held,  that  an  owner's  liability  for  rates  under 
sect.  72  of  the  Waterworks  Clauses  Act  1847  ceaees 
on  the  quarterly  day  of  payment  next  after  ike 
house  has  hecoms  unoccupied,  and  thai  as  sect.  58 
of  the  respondents*  private  Adt  merely  extended  the 
provisions  of  that  section  to  houses  not  exceeding 
the  annvxd  valvs  of  202.,  tl^e  respondents  were  not 
entitled  to  recover. 

This  was  a  case  stated  by  one  of  the  magistrates 
of  the  police-coui'ts  of  tne  metropolis  under  the 
statute  20  &  21  Vict.  c.  43,  fbr  the  purpose  of 
obtaining  the  opinion  of  the  court  on  a  question 
of  law  which  arose  before  him  on  the  hearings  of 
a  complaint  preferred  by  the  respondents  agamst 
the  appellants,  on  the  ground  that  they  had  been 
supplied  with  water  by  the  respondent  oompany 
at  Nos.  221,  231,  226,  and  222,  Ciystal  Palaoe- 
road,  Nos.  30  and  32,  Heber-road,  Nos.  3,  5,  7,  9, 
4,  and  14,  Silvester-road,  and  Nos.  23,  25,  and  27, 
Landcroft-road,  for  which  they  had  not  paid,  and 
were  then  liable  to  pay  the  respondents'  charges, 
amounting  to  71.  la.  for  two  quarters'  w^ater 
supply  up  to  Midsummer  1887. 

The  material  facts  were  as  follows  : — 
The  houses  Nos.  221,  231,  and  226,  Crystal 
Palace-road,  were  occupied  during  both  quarters 
to  Midsummer  1887.  The  house  No.  4,  Silvester- 
road,  was  occupied  during  the  quarter  £rom 
Christmas  1866toLady*day  1887  only.  The  remain- 
ing houses  were  u  noccupied  during  tho  two  quarters 
in  respect  of  which  the  rates  were  claimed,  and 
had  previously  been  unoccupied  for  and  daring 
various  periods,  as  the  respondents  were  aware, 
but  no  claim  for  payment  of  rates  in  respect 
thereof  had  been  made  upon  the  owner  until  the 
present  time. 

During  the  said  two  quarters  each  of  the  said 
houses  was  under  the  annual  value  of  201.,  and 
the  appellants  were  the  owners  thereof. 

Communication  pipes  connecting  the  said  honses 
respectively  with  the  pipes  of  the  respondents 
were  laid  before  the  commencement  of '  the  said 
two  Quarters,  and  the  same  had  not  been  cnt  off 
by  tne  respondents,  nor  had  the  water  been 
stopped  from  coming  into  the  said  houses,  nor 
haa  any  notice  to  discontinue  the  supply  to  any 
of  the  said  houses  been  given  to  the  respondents 
by  the  appellants,  or  by  anyone  else. 

None  of  the  water  so  supplied  had  been  nsed 
by  the  appellants,  nor,  so  far  as  their  knowledge 
extended,  oy  any  other  person. 

The  appellants  did  not  dispute  their  liability 
to  pay  the  respondents'  charges  in  respect  of  the 
houses  occupied  during  the  aforesaid  periods,  and 
the  magistrate  decided  that  they  were  also  liable 
in  respect  of  the  houses  unoccupied  during  those 
periods. 

The  question  for  the  opinion  of  the  court  wa^ 
whether  the  magistrate  was  right  in  deciding 
that  the  appellants  were  liable  to  pay  the  respon- 
dents' rates  in  respect  of  those  houses  which  had 
been  unoccupied  during  the  whole  period  for 
which  the  claim  was  made. 

Sect.  10  of  the  Waterworks  Clauses  Act  1847 
^10  Yict.  c.  17)  provides  as  follows : 

The  oconpier  of  any  dwellin^-houee,  or  put  of  ft 
dwelling-honse,  liable  to  the  payment  of  any  water  iste. 
who  Bhall  g^ive  notice  of  his  intention  to  diaeontinae  iltf 
nse  of  the  water  supplied  by  tiie  nnderteken,  or  who 
shall  remove  from  his  dwelling  between  any  two  qoMt- 
terly  days  of  payment,  shall  pay  the  wattf  rate  ia 
respect  of  sach  owelling-hoiise,  or  part  of  a  dwdliaf- 
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house,  for  the  quarter  endioir  on  the  quarterly  day  of 
payment  next  after  hia  quitting  the  same  or  giying 
Buch  notice. 

Sect.  58  of  the  Southwark  and  Vauxhall  Water 
Act  1862  (15  &  16  Vict.  c.  clviii.)  provides  that, 

The  owners  of  all  hooBes,  or  parts  of  hoosea  occupied 
as  separate  tenements,  not  respectively  exceeding  the 
annual  value  of  twenty  pounds,  shall,  during  such  time 
as  the  same  shall  he  supplied  with  water  by  the  com- 
pany, be  liable  to  the  payment  of  the  rates  chargeable 
in  remect  thereof  under  the  authority  of  this  Act 
ineteaa  of  the  occupier  thereof ;  and  the  person  receiving 
the  rents  of  any  such  house  or  tenement  from  the  occu- 
pier thereof  on  his  own  account,  or  as  agent  or  receiver 
for  any  person  interested  therein,  shall  be  deemed  the 
owner  of  such  house  or  tenement. 

BompaSj  Q.C.  (E.  Burnet  Morns  with  him)  for 
the  appellants. — ^The  decision  of  the  magistrate 
was  wron^.  No  water  was  supplied  durmg  the 
time  for  which  the  rates  are  claimed.  By  sect.  68 
of  the  Waterworks  Clauses  Act  1847  the  rates 
are  made  payable  by  the  person  using  the  water. 
By  sect.  70  the  rates  are  made  payable  in  advance, 
so  that  the  water  company  can  always  know  when 
the  house  becomes  unoccupied,  and  can  cut  off  the 
supply.  By  sect.  71  the  occupier  of  any  dwelling- 
house  who  shall  give  notice  of  his  intention  to 
discontinue  the  use  of  the  water  supplied,  or  who 
shall  remove  from  his  dwelling  between  any  two 
quarterly  days  of  payment,  shall  pay  the  water 
rate  for  the  quarter  ending  on  the  quarterly  day 
of  payment  next  after  his  quitting  or  giving  such 
notice.  Then  sect.  72  enacts  that  the  owners  of 
all  dwelling-houses,  or  parts  of  dwelling-houses, 
occupied  as  separate  tenements,  the  annual  value 
of  which  houses  or  tenements  shall  not  exceed 
the  sum  of  101.,  shall  be  liable  to  the  payment  of 
the  rates  instead  of  the  occupiers  thereof;  and 
the  powers  and  provisions  herein,  or  in  the  special 
Act,  contained  for  the  recovery  of  rates  from 
occupiers,  shall  be  construed  to  apply  to  the 
owners  of  such  houses  and  tenements ;  and  the 
person  receiving  the  rents  of  any  such  honse  or 
tenement  as  aforesaid  from  the  occupier  thereof, 
on  his  own  account,  or  as  a^ent  or  receiver  for 
any  person  interested  therein,  shall  be  deemed 
the  owner  of  such  house.  This  is  merely  a  pro- 
vision that,  in  the  case  of  small  houses,  the  land- 
lord shall  collect  the  rates,  and  pay  them  over  to 
the  companv.  Sect.  74  gives  the  company  power 
to  cut  on  the  supply  of  water  if  the  rate  is  not 
paid.  By  sect.  58  of  the  Southwark  and  Vauxhall 
Water  Act  1852  the  limit  of  102.  laid  down  in 
sect.  72  of  the  Waterworks  Clauses  Act  1847  is 
changed  to  201.,  and  the  owners  of  houses  not 
exceeding  the  annual  value  of  201,  during  such 
time  as  the  same  shall  be  supplied  with  water,  are 
made  liable  for  the  water  rate  instead  of  the 
occupiers  thereof.  In  the  case  of  unoccupied 
houses  exceeding  the  value  of  102.  neither  the 
owner  nor  last  occupier  is  liable  for  the  water 
rate  bevond  the  quarterly  day  next  after  the 
houses  nave  ceased  to  be  occupied.  Sect.  72  of 
the  Waterworks  Clauses  Act  1847  and  sect.  58 
of  the  respondents'  private  Act  merely  change 
the  liability  for  the  water  rate  from  the  occupier 
to  the  owner,  and  do  not  make  the  owner's 
liability  any  greater  than  the  occupier's  was 
formerly.    [He  was  stopped  by  the  Court.] 

E.  A.  McCall  (Poland  with  him)  for  the 
respondents.— The  water  company  might  have 
demanded  pavment^  of  the  rates  in  advance,  and 
if  they  haa  been  paid,  the  mere  fact  that  the 


houses  became  unoccupied  afterwards  would 
have  been  no  ground  for  claiming  a  return  of 
them.  An  occupier  can  put  an  end  to  his  liability 
in  two  ways :  he  may  give  notice  to  discontinue 
the  use  of  the  water;  or  he  may  cease  to  be 
occupier.  The  owner  of  these  premises  is  placed 
in  the  same  position  as  the  occupier,  and  there- 
fore he  must  either  give  notice  to  discontinue,  or 
cease  to  be  owner,  before  he  rids  himself  of  his 
liability.  The  owner  or  occupier,  by  giving  notice 
to  the  company  and  asking  for  a  supply,  there- 
upon becomes  liable  for  the  rate ;  ana  as  long  as 
the  supply  is  in  the  communication-pipes,  the 
liability  under  sect.  58  of  the  company's  Act 
remains,  until  either  notice  to  discontinue  is 
given,  or  the  person  liable  has  ceased  to  be  owner 
or  occupier.  The  owner  knows  when  his  house 
becomes  unoccupied,  and  ought  to  Gfive  notice.  If 
it  is  the  company's  business  in  such  cases  to  cut  off 
the  supply,  they  will  be  at  the  expense  and  incon- 
venience of  finding  out  which  houses  are  occupied 
and  which  not. 

Ca\'£,  J. — ^It  is  clear  that  in  this  case  the  learned 
magistrate  came  to  a  wrong  conclusion,  and  that 
the  appellants  are  not  liable  for  water  rates 
beyond  the  quarterly  day  next  after  the  time  when 
their  houses  became  unoccupied.  Sect.  58  of  the 
respondents'  private  Act,  which  is  the  same  as 
sect.  72  of  the  Waterworks  Glauses  Act  1847, 
with  the  exception  that  it  raises  the  annual  value 
from  101.  to  201.,  provides  that  the  owners  of 
houses  under  the  annual  value  of  207.  shall  be 
liable  to  pay  the  water  rates  "instead  of  the 
occupiers  thereof."  It  has  been  contended  that 
the  words  in  sect.  58,  "  during  such  time  as  the 
same  shall  be  supplied  with  water  by  the  com- 
pany," render  the  owner  liable  so  long  as  water 
IS  in  the  pipes.  I  am  of  opinion  that  no  such 
meaning  was  intended  to  be  put  upon  those  words, 
and  that  they  were  merely  inserted  ex  majore 
cauteld.  Those  words  cannot  control  the  language 
of  the  Act.  If  it  was  intended  to  make  the 
owner  pay  when  the  occupier  was  not  liable,  or 
when  there  was  no  occupier  to  be  liable,  the 
Le^slature  have  not  expressed  that  intention 
plainly.  I  think  that,  in  all  cases  since 
this  Act,  the  owners  of  houses  not  exceed- 
ing the  annual  value  of  202.  have  been  liable 
to  the  payment  of  the  rates  instead  of  the 
occupiers,  and  they  have  the  same  liability  as 
occupiers  had  before  the  Act.  I  do  not  think  that 
the  owner  has  to  pay  for  the  time  his  house  has 
been  unoccupied,  as  well  as  when  it  was  occupied, 
any  more  than  occupiers  were  liable  before  the 
Act  to  pay  on  the  houses  they  had  ceased  to 
occupy  after  the  quarter  ending  on  the  quarterly 
day  next  after  their  quitting  such  houses.  The 
Act  only  gives  the  Southwark  and  Vauxhall  Water 
Company  the  right  to  recover  their  rates  from 
the  owners  of  houses  instead  of  the  occupiers  in 
cases  where  the  annual  value  of  the  houses  does 
not  exceed  20L,  but  does  not  confer  on  them  any 
greater  rights  against  the  owners  than  they  had 
formerly  against  the  occupiers. 

Smith,  J. — I  am  of  the  same  opinion.  The 
meaning  of  sect.  72  of  the  Waterworks  Clauses 
Act  1847  is,  that  the  Legislature  by  this  section 
makes  an  exception  to  the  general  rule  that  the 
occupier  of  a  house  is  liable  to  the  payment  of 
the  water  rate,  and  says  that  in  cases  where  the 
annual  value  of  the  house  shall  not  exceed  the 
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snin  of  101.  the  owner  shall  be  liable  instead  of 
the  occupier,  so  that  in  all  cases  in  which  the 
occupier  of  such  a  house  was  liable  before  the 
Act  the  owner  is  now  liable ;  where  the  occupier 
was  not  liable  neither  is  the  owner.  Sect.  5§  of 
the  Sonthwark  and  Yauxhall  Water  Act  1862 
(15  &  16  Vict.  c.  clviii.)  extends  the  provisions  of 
the  72nd  section  of  the  Waterworks  Clauses  Act 
1847  to  houses  or  parts  of  houses  occupied  as 
separate  tenements  of  which  the  annual  value 
shall  not  exceed  the  sum  of  201.,  and  so  enables 
the  Sonthwark  and  Yauxhall  Water  Company  in 
such  cases  to  recover  from  the  owners  instead  of 
the  occupiers,  but  does  not  give  them  any  greater 
rights  against  the  owner  than  they  had  before 
against  the  occupier,  and  as  the  occupier^s 
liability,  who  removes  from  his  house  between 
two  quarterly  days,  ceases  on  the  quarterly  day 
of  payment  next  after  quitting  his  house,  the 
owner's  liability  ceases  at  the  same  time.  The 
magistrate  has  decided  that  the  owner  is  to 
remain  liable  so  long  as  water  is  in  the  com- 
munication pipes  of  the  houses.  But  when  we 
see  that  the  words  in  sect.  58,  "shall,  during 
such  time  as  the  same  shall  be  supplied  with 
water  by  the  company,  be  liable  to  the  pay- 
ment of  the  rates,"  also  apply  to  parts  of  houses 
occupied  as  separate  tenements,  it  seems  clear 
that  such  a  construction  could  not  have  been 
intended  by  the  Legislature.  In  my  opinion  the 
decision  of  the  magistrate  must  be  reversed. 

Appeal  oMowed. 

Solicitors  for  the  appellants,  Wateon,  Sons,  and 
Room. 

Solicitors  for  the  respondents,  Lcurfear  and 
Stewart. 


April  23  and  May  7. 1888. 
(Before  Febld  and  Wills,  JJ.) 

Beg.  v.  The  Commissioners  of  Inland  Revenue  ; 
Be  The  Emfiee  Theatre  Licence,  (a) 

Licensing  Acts — "  Pla,ce  of  puhUe  entertaiiMnent 
other  than  a  theaire  " — Licensed  place  for  music 
and  dancing — Bight  of  proprietor  of,  to  obtain 
liquor  licence  from  Commissioners  of  Inland 
Bivenue  under  5^6  Vict.  c.  39,  s.  7 — Licensing 
Act  1872  (35  4-  36  Vict.  c.  94),  ss.  3,  72,  74. 

Sect.  7  of  b  ^  6  Will.  4,  c.  39,  authorises  and  em- 
powers the  Commissioners  and  Officers  of  Excise 
to  grant  retail  licences  to  any  person  to  sell  beer, 
spirits,  and  wine  in  any  theatre  established  under 
a  Boyal  Patent,  or  in  any  theatre  or  other  place 
of  public  entertainment  licensed  by  the  Lord 
Chamberlain,  or  by  justices  of  the  peace. 

Sect.  3  of  the  Licensing  Act  1872  provides  thai  "  No 
person  shall  sell  or  expose  for  sale  by  retail  any 
intoxicating  Uquor  withoid  being  duly  licensed  to 
sell  (lie  sa^ne,  or  al  any  place  where  lie  is  not 
authorised  by  his  licence  to  sell  the  same ; "  and 
by  sect.  74  a  "  licence  **  is  defined  to  be  a  licence 
granted  by  justices. 

Sect,  72  provides  (as  a  saving  clause)  that  "  Nothing 
in  this  Act  shall  affect  or  apply  to  ,.  .  .  (4) 
The  sale  of  intoxicating  liquor  by  proprietors  of 
theatres  in  pursuance  of  tlie  Acts  in  that,  behalf." 

Held,  thai,  as  the  exemption  in  sect.  72  of  the  Act  of 
1872  specified  "  tlieatns,"  but  omitted  *'  other 
places  of  public  entertainment,"  it  must  be  taken 

(a>  Reported  by  Hbitet  Lbiob,  Esq.,  Bftrrltterftt-Law. 


thai  "  places  of  public  entertainment  other  than 
theatres "  do  not  come  toithin  the  exemption  of 
that  section,  and  therefore  require  a  justices' 
licence  under  sect.  3  of  the  Ad  of  1872,  before 
intoxicating  liquors  can  be  sold  therein,  and  the 
Commissioners  of  Excise  have  no  longer  the  rights 
under  sect.  7  o/  5  ^  6  Will.  4,  c.  39,  to  grant  liquur 
licences  to  proprietors  of  "places  of  public  enter- 
tainment other  than  tlieaires." 


BuLE  to  show  cause  why  a  writ  of  mandamus 
should  not  issue  to  the  Commissioners  of  Inland 
Revenue,  directing  them  to  gp*ant  an  excise 
licence  for  the  ^ale  of  intoxicating  liquors  to  the 
proprietor  of  the  Empire  Theatre,  pursuant  to 
sect.  7  of  5  &  6  Will.  4,  c.  39. 

In  October  1886  an  application  was  made  on 
behalf  of  the  proprietor  of  a  building  called  the 
Empire  Theatre  of  Varieties,  Leicester-square,  in 
the  county  of  Middlesex,  for  a  music  and  dancing 
licence.  This  application  was  refused  by  the 
quarter  sessions,  the  chief  reason  for  the  refusal 
bein^  that  there  was  no  liquor  licence,  and  that  a 
music  and  dancing  licence  would  be  useless  with- 
out a  liquor  licence,  so  that  a  liquor  licence  should 
first  be  obtained. 

In  March  1887  an  application  was  made  to  the 
licensing  justices  at  the  annual  general  licensing 
meeting  for  a  licence  for  the  sale  of  liquors,  but 
this  licence  was  refused,  not  upon  the  merits, 
but  because  the  justices  thought  that  a  music 
and  dancing  licence  should  precede  the  granting 
of  the  liquor  licence. 

In  October  1887  an  application  was  made  to  the 
quarter  sessions  for  a  music  and  dancing  licence, 
and  a  music  and  dancing  licence  was  then  granted 
under  sect.  2  of  the  Act  25  Greo.  2,  c.  36. 

Application  was  then  made  to  the  Commis- 
sioners of  Inland  Revenue  to  grant  the  liquor 
licence  under  sect.  7  of  5  &  6  Will.  4,  c.  39 ;  but 
the  commissioners,  though  desirous  to  grant  the 
licence  so  far  as  they  could  by  law  do  so,  refused 
to  grant  it  on  the  ground  that  the  section  referred 
to  was  not  now  applicable  to  the  case,  and  that 
they  had  no  power  to  grant  a  liquor  licence  to  a 
"place  of  public  entertainment  other  than  a 
theatre.*' 

Sect.  7  of  5  A  6  Will.  4,  c.  39,  provides 

That  it  shall  be  lawful  for  the  Commissioners  and 
Officers  of  Excise,  and  thev  are  hereby  anthorLsed  and 
empowered,  to  grant  retail  licences  to  any  person  to  sell 
beer,  spirits,  and  wine  in  any  theatre  established  under 
a  Koyal  Patent,  or  in  any  theatre  or  other  place  of  pnblie 
entertainment  licensed  by  the  Lord  Chamberlain,  or  by 
justices  of  the  peace,  without  the  production,  by  the 
person  applying  for  such  licence  or  lioenoes,  of  any  cer- 
tificate or  authority  for  such  person  to  keep  a  common 
inn,  alehouse,  or  vioikualling  house ;  anything  in  any  Act 
or  Acts  to  the  contrary  notwithstanding. 

Sect.  3  of  the  Licensing  Act  1872  (35  &  36  Vict, 
c.  94),  dealing  with  "  Illicit  Sales,"  provides  that 

No  person  shall  sell  or  expose  for  sale  by  retail  any 
intoxicating  liquor  without  being  duly  licensed  to  seU 
the  same,  or  at  any  place  where  he  is  not  authorised  by 
his  licence  to  sell  the  same.    Any  person  selling  or  ex- 

Eosing  for  sale  by  retail  any  intoxicating  liquor,  which 
e  is  not  licensed  to  sell  by  retail,  or  selung  or  exposing 
for  sale  any  intoxicating  liquor,  at  any  place  where  he 
is  not  authorised  by  his  licence  to  sell  the  same,  shall  be 
subject  to  the  following  penalties ;  that  is  to  say,  Ac. 

Sect.  72  (saving  clause)  provides  that 

Nothing  in  this  Act  shall  affect  or  apply  to — 
(4)  The  sale  of  intoxicating  liquor  by  proprietoia  of 
theatres  in  pursuance  of  the  Acts  in  that  behalf. 
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Sect.  74  defines  a  licence,  as  follows  : 

"  Licenoo"  meann  a  licence  for  the  sale  of  intozioatingf 
liquors  grranted  by  justices  in  pnrsnanoe  of  the  Intoxi- 
oatincr  Liqnor  Lioensingr  Act  1828,  including  a  certificate 
of  justices  granted  unoer  the  Wine  and  Beerhouse  Acts, 
and  including  a  licence  for  the  sale  of  sweets,  which  is 
hereby  authorised  to  be  granted  in  tbe  same  manner  as 
if  sweets  were  wine,  and  including  a  licence  for  the 
reto.il  of  spirits  granted  to  a  wholesale  spirit  dealer  by 
the  justioes  in  porBuanoe  of  this  Aot. 

and 


"lioensed  person  "  means  a  person  holding  a  licence 
as  defined  by  this  Act. 

Sir  Edward  Clarke,  Q.C.  (S.-G.)  (with  him 
Sir  B.  Webster,  Q.C.  (A.-G.)  and  B.  8.  Wright) 
showed  cause  against  the  rule. — By  an  early  Act, 
a  restriction  was  placed  upon  theatres ;  they  were 
not  permitted  in  certain  places  without  a  licence 
from  the  Lord  Chamberlain,  and  any  place  of 
public  entertainment,  including  within  the  pro- 
gramme of  its  entertainment  anything  in  the 
nature  of  a  stage  play,  required  the  Lord  Cham- 
berlain's licence;  and  at  the  same  time  other 
licences  have  been  granted  by  the  magi8ti*ates  for 
places  for  music  and  dancing  in  different  locali- 
ties. That  is  the  Act  5  A  6  Will.  4,  c.  39.  Sect.  7 
of  that  Act  deals  with  different  classes  of  cases. 
The  Commissioners  of  Excise  are  empowered  to 
grant  retail  licences  to  any  person  to  sell  beer, 
spirits,  and  wine  in  any  theatre  established  under 
a  Boyal  Patent,  or  in  any  theatre  or  other  place 
of  public  entertainment  licensed  by  the  Lord 
Chamberlain,  or  by  justices  of  the  peace.  Now, 
that  being  then  the  state  of  tne  law,  the 
Licensing  Act  1872  was  passed,  and  sect.  3— the 
penal  and  effective  section  of  that  Act — ^provides 
that  "  No  person  shall  sell  or  expose  for  sale  by 
retail  any  intoxicating  liquor  without  being  duly 
licensed  to  sell  the  same,  or  at  any  place  where 
he  is  not  duly  authorised  by  his  licence  to  sell 
the  same."  This  licence  is  not  an  excise  licence, 
but  a  licence  granted  by  justices;  so  that  the 
effect  of  sect.  3  is  that  a  person  shall  be  subject 
to  a  penaltv  for  selling  liquor  without  being  duly 
licensed,  ^hen  in  sect.  74  there  is  a  definition  of 
a  licence,  but  that  is  not  now  material,  because  in 
the  case  of  a  theatre,  licensed  by  the  Lord  Cham- 
berlain, there  can  be  no  doubt  that  the  commis- 
sioners still  have  the  authority  to  grant  a  licence. 
The  point  here  is,  that  we  are  dealing  with  a 
place  which  has  been  licensed,  not  by  tke  Lord 
Chaniberlain,  but  by  the  magistrates,  and  which 
is  not  a  theatre  requiring  a  licence  from  the  Lord 
Chamberlain.  The  saving  clause  in  sect.  72  of 
the  Act  of  1872  is  most  important  in  the  present 
case.  It  provides  that  nothing  in  the  Act 
shall  nffect  or  apply  to  (4)  "the  sale  of 
intoxicating  liquor  by  proprietors  of  theatres 
in  pursuance  of  the  Acts  in  that  behalf." 
The  questiim  is,  whether  that  saving  clause  is  to 
be  read  as  including  in  its  saving  effect  all  the 
institutions  which  are  dealt  with  by  5  <fe  6  Will.  4, 
c.  39,  s.  7.  This  building,  though  called  a  theatre, 
is  not  a  theatre  at  all.  If  it  were,  a  licence  from 
the  Lord  Chamberlain  would  be  required.  The 
justices  have  no  power  to  license  a  theatre  in  the 
city  of  Westminster ;  they  can  only  license  for 
music  and  dancing,  and  if  upon  the  stage  of  this 
theatre  anything  were  performed  in  the  nature 
of  a  stage  play  the  proprietor  would  be  liable 
to  prosecution.  A  music  and  dancing  licence  is 
given  under  sect.  2  of  25  Geo.  2,  c.  36.  The  object 
of  the  saving  clause  in  the  Act  of  1872  clearly  is 


to  limit  the  area  within  which  these  licences  may 
be  granted  by  the  commissioners,  and  there  is 
good  reason  for  so  limiting  it.  Under  the  Lord 
Chamberlain's  licence,  the  holder  of  it  maj,  under 
5  &  6  Will.  4,  c.  39,  obtain  from  the  Commissioners 
of  Excise  a  liquor  licence,  and  the  place  being 
under  the  control  of  the  Lord  Chamberlain,  he 
attaches  the  condition  that  intoxicating  liquor 
shall  only  be  sold  during  the  hours  when  the 
theatre  is  open  for  public  performance.  But,  if 
this  saving  clause  were  held  to  include  music 
places  licensed  by  the  justices,  the  justices  could 
not  control  the  times  at  which  intoxicating 
liquors  should  be  sold,  so  that  the  place  could 
be  used  as  a  public-house.  Now,  sect.  7  of  the 
Act  of  Will.  4  speaks  of  "theatres."  or  "other 
places  of  public  entertainment,"  but  in  the  saving 
clause  of  the  Act  of  1872  an  exemption  is  made 
in  favour  of  theatres,  while  nothing  is  said  as  to 
"  other  places  of  entertainment,"  which  are  there- 
fore omitted  from  the  benefit  of  the  saving 
clause.  This  clearly  shows  the  intention  of  the 
Legislature  that  theatres  should,  but "  other  places 
of  public  entertainment "  should  not,  be  exempted. 
The  result  is,  that  sect.  3  of  the  Act  of  1872 
prohibits  any  person  selling  intoxicating  liquor 
without  a  justices'  licence,  unless  he  comes  within 
the  exemptions  of  sect.  72,  which  provides  an 
exemption  in  favour  of  proprietors  of  "  theatres  " 
(which  can  still  be  licensed  bythe  Commissioners 
of  Excise  under  the  Act  of  Will.  4),  but  is  silent 
as  to  proprietors  of  "  places  of  public  enter- 
tainment other  than  theatres,"  which  do  not 
come  within  the  exemption,  and  which  therefore 
require  a  justices*  licence. 

Sir  Charles  Bussell,  Q.C.  (with  him  Forrest 
FuUon)  in  support  of  the  rule. — ^The  question  is, 
whether  the  commissioners  had  power  to  grant 
a  liquor  licence  to  a  house  already  licensed  by 
the  justices  as  a  house  of  entertainment  for 
music  and  dancing.  Reading  sect.  7  of  the  Act 
of  Will.  4,  it  cannot  be  doubted  that,  if  that 
statute  be  unaffected  by  subsequent  legislation, 
the  Commissioners  of  Excise  would  have  autho- 
rity, on  being  satisfied  that  this  was  a  public 
place  of  entertainment  licensed  by  the  justices, 
to  grant  a  liquor  licence.  The  commissioners 
took  that  view,  and  admitted  that  they  would 
have  had  power  under  that  statute,  if  it  stood 
alone,  to  grant  the  liquor  licence ;  but  they 
thought  that  such  power  was  taken  away  bv 
sect.  72  of  the  subsequent  Licensing  Act  1872. 
Now,  it  is  contended  that  there  is  here  a  delibe- 
rate omission  by  the  Legislature  of  the  words 
"  other  place  of  public  entertainment,"  and  that 
this  exemption  was  intended  to  be  restricted  to 
theatres  alone.  The  first  point  to  notice  is,  that 
this  is  a  saving  clause.  The  earlier  section 
(sect.  3)  says,  "  No  person  shall  sell  or  expose 
for  sale,  Ac."  That  is  a  general  provision 
directed  against  "  illicit  sales  ; "  it  is  not  directed 
to  altering  the  authority  which  shall  license.  It 
is  a  penal  section,  which  provides  what  shall  be 
the  penalties  if  there  be  an  unlicensed,  that  is, 
an  illicit  sale.  [Field,  J.— What  licence  do  you 
say  you  have  to  get  P]  The  licence  which  we  get 
from  the  Commissioners  of  Excise  under  sect.  7 
of  the  Act  of  Will.  4,  an  excise  licence,  and 
there  is  nothing  in  the  Act  which  suggests  the 
contrary.  The  Act  of  1872  was  not  intended  to 
regulate  the  new  licensing  authority  at  all,  and 
in  the  saving  clause  in  sect.   72  tnere    is    no 
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express  repeal  of  sect.  7  of  5  &  6  "Will.  4,  c.  39,  | 
either  wholly  or  partially.  But  it  is  said  there  is 
a  repeal  of  a  part  of  that  section  by  the  limita- 
tion in  the  saying  clause  by  the  use  of  the  words 
'*  proprietors  of  theatres,"  and  that  a  restriction 
to  theatres  operates  as  a  taking  away  of  the 
power  of  the  Commissioners  of  Inland  Revenue 
to  grant  licences  to  others  than  to  the  owners 
of  licensed  theatres.  But  if  the  Legislature  had 
intended  that,  it  would  have  done  it  in  clearer 
and  less  ambiguous  language.  Again,  the  word 
"theatre"  is  there  used  in  its  popular  sense, 
as  expressive  of  the  class  of  places  of  public 
entertainmenb.  In  sect.  7  of  the  Act  of  Will.  4 
"  theatre"  is  treated  os  one  of  the  places  of  public 
entertainment.  *'  Theatre,"  in  popular  language, 
is  simply  a  place  where  there  are  spetacular  shows, 
or  singing,  or  dramatic  stage  pieces.  In  a  statute 
which  is  cognate  to  this  in  its  provisions  relating 
to  the  same  matters,  in  Ireland,  the  Legislature 
used,  as  I  contend  they  intended  to  use  in  the 
Act  we  are  now  construing,  the  words  "  theatres 
or  places  of  entertainment,"  so  that  they  never 
intended  to  make  this  alteration  which  it  is  said 
they  have  made.  Again,  in  the  Statute  Law 
Revision  Act  1874,  the  Act  5  &  6  Will.  4,  c.  39, 
is  repealed  as  to  sects.  1,  2,  and  8,  leaving  sect.  7 
untouched  as  if  it  were  still  of  statutory  force. 
There  was,  therefore,  the  power  to  grant  this 
licence  by  the  Act  of  Will.  4,  and  the  Act  of  1872 
did  not  intend  to,  and  did  not  in  fact,  take  away 
that  power. 

Sir  E,  Clarice  in  reply. — There  is  another  ques- 
tion raised  here,  viz.,  whether  a  mandamus  would 
lie  to  the  Commissioners  of  Inland  Revenue.  I 
should  submit  that  it  does  not  lie  to  the  commis- 
sioners in  this  case,  as  the  Act  5  &  6  Will.  4, 
c.  39,  places  the  granting  of  these  excise  licences 
in  their  discretion.  But  for  the  purposes  of  the 
present  case,  and  for  the  present  case  only,  I 
waive  the  question  as  to  the  mandamue,  as  the 
commissioners  desire  to  obtain  a  decision  on  the 
other  point.    [He  was  stopped.] 

Field,  J. — ^I  think  that  this  order  must  be  dis- 
charged. It  is  an  order  calling  upon  Her 
Majesty's  Commissioners  of  Inland  Revenue  to 
show  cause  why  they  should  not  grant  to  the 
applicant  an  excise  licence.  The  state  of  facts, 
under  which  the  question  arises,  is  as  follows: 
The  applicant  is  the  proprietor  of  "  The  Empire" 
Theatre,  which,  although  it  is  called  a  "  theatre," 
is  not  a  theatre  established  under  any  Royal 
patent,  or  licensed  by  the  Lord  Chamberlain,  or 
a  theatre  licensed  by  justices  of  the  peace,  but  is 
a  place  of  public  entertainment,  which  has  been 
licensed  by  lustices  of  the  peace,  under  the  25  G«o. 
2,  under  wnat  is  called  a  music  and  dancing 
licence.  It  is  conceded  on  the  part  of  the  Com- 
missioners of  Inland  Revenue  that,  if  this 
statute  had  stood  by  itself  and  there  had  been  no 
other  legislation,  they  would  without  any  demur, 
if  they  nad  power  at  all,  have  granted  a  licence 
to  the  keepers  of  that  house.  There  is  no  reflec- 
tion whatever  made  upon  the  persons  applying 
for  thih  licence  :  in  fact,  the  same  persons  have, 
as  we  underst.and,  received  the  sanction  of  the 
licensing  tnstices  to  sell  spirits  by  retail  under 
the  Act  of  1828  and  subsequent  Acts.  ISo  there 
is  no  reflection  cast  upon  them  or  upon  their 
conduct,  or  in  any  way  as  showing  that  they  are 
not  proper  persons,  or  that  their  premises  are  not 


fit  premises  on  which  excisable  liquors  may  and 
should  be  sold  by  retail.    But  the  difiicnlty  which 
the  commissioners  have  felt  which  has  necessitated 
this  application  arises  upon  the  legislation  of 
1872.    The  commissioners  have  been  desirous  all 
along  to  grant  the  licence,  but  they  were  advised 
that  they  had  no  power  to  do  so  in  the  existing 
state  of  legislation,  and  they  concurred  fally  in 
the  suggestion  that  this  court  should  be  applied 
to  for  a  mandamus  to  obtain  an  authoritative 
decision  as  to  whether  or  not  they  were  justified 
in  their  refusal   to  grant  the  licence.    At   one 
time  I  thought  that  the  Crown  intended  to  rely 
upon  the  want  of  power  in  this  court  to  issne  a 
mandamus  to  Her  Majesty,  or  to  those  who  repre- 
sent Her  Majesty;   but  the   learned  Solicitor- 
General  has  waived  that  question  for  the  pur- 
poses of  the  present  case.    Our  decision,  there- 
fore, is  not  to  be  taken  in  any  way  as  disposinfir  of 
that  point  if  at  any  future  time  it  should  be 
thought  right  on  the  part  of  the  Crown  to  take 
the  objection.    It  is  waived  for  the  present  pur- 
pose, and  of  course,  under  those  circumstances, 
we  can  have  no  personal  objection  to  decide  the 
point,  which  both  parties  are  desirous  of  having 
a  decision  upon,  and  which  it   is  very  impor- 
tant should  be  decided.     It  is  conceded  that,  if 
legislation  had  remained  where  it  was  in  1^5, 
the  licence  ought  to  be  granted.    But  then  the 
objection  taken  by  the  Inland  Revenue  Commis- 
sioners is,  that  that  state  of  things  has  been 
altered  by  the  legislation  of  1872.    In  order  to 
appreciate  the  effect    of    that  legislation  it  is 
necessary  to  consider  what  has  been  the  leg;isla- 
tion  prior  to  and  up  to  the  time  when  that  Act 
was  passed.     The  Act  of  1828  (9  Geo.  4,  c.  61) 
deliberately  dealt  with  three  particular  classes  of 
people — keepers  or  persons  about  to  be  keepers  of 
inns,  alehouses,  or  victualling-houses,  and  tken  it 
consolidated  them  all  together,  and  said  most 
distinctly    that   they    must  not    sell    excisable 
liquors  by  retail  without  having  the  licence  of 
the  justices  to  be  granted  at  the  annual  general 
licensing  meeting.     But  that  licence  by  it-self 
does  not  enable  the  keepers  of  those  inns  to  sell 
beer,  cider,  and  other  things  of  that  kind,  becaoae 
they  are  all    excisable   liquors.      Her  Majesty 
claims  to  receive,  and  does  receive,  a  very  large 
revenue  from  them,  and  therefore  by  the  Act  of 
1828   no  persons   could   sell    excisable  liquors, 
unless  they  were  able  to  obtain  an  excise  licence 
for  that  purpose.    Sect.  17  of  the  Act  of  1828 
enacted  that  no  licence  for  the  sale  of  excisable 
liquors  by  retail  to  be  drunk  or  consumed  on  tbe 

E remises  of  the  person  licensed  should  be  granted 
y  the  Commissioners  of  Excise  to  any  person 
whatsoever  unless  such  person  should  have  pre- 
viously obtained  from  the  justices  a  licence  under 
that  Act ;  and  sect.  18  enforced  that  by  a  penalty 
on  eveiy  person  who  should  sell  excisable  liquors 
by  retail  without  being  duly  licensed  so  to  da 
Tiiat  state  of  things  existed  up  to  1830,  when  the 
Legislature  for  the  first  time  authorised  the  sale 
of  three  particular  excisable  liquors,  namely, 
beer,  ale,  and  porter,  upon  premises  which 
should  be  the  subject  of  a  particular  licence; 
so  that  a  person  might  go  to  the  commis- 
sioners and  say,  "  Give  me  a  licence  to  sell 
beer,  ale,  and  porter  upon  these  particular 
premises."  In  1830,  and  until  1834,  that  ri^ht 
was  general  and  unrestrained  by  any  oondition. 
In  l^4s,  however,  the  evils  of  unrestrained  sale  of 
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that  character  presented  themselves  to  the  Legis- 
lature, and  in  that  year  a  condition  was  imposed 
that  no  such  excise  licence    should    be   granted 
without  a  certificate  of  good- character,  which  was 
to  be  deposited  with  the  Excise  Commissioners, 
signed  by  six  rated  inhabitants  of  the  parish,  and 
certified  by  one  of  the  overseers.    That  statute 
was  passed  just  one  year  only  before  the  Act  of 
1835,  that  we  have  been  dealing  with,  by  sect.  7 
of  which  latter  Act  licences  may  be  granted,  not 
as  to  all  excisable  liquors,  nor  all  intoxicating 
liquors,  but  only  "  to  sell  beer,  spirits,  and  wine, 
in  any  theatre ; "  and  the  commissioners  might 
grant  retail  licences  to  sell  them  in  certain  speci- 
fied places,  one  of  them    being   a  theatre,  and 
another  being  a  place  of  public  entertainment, 
licensed  by  the  Lord  Chamberlain  or  by  justices 
of  the  peace.    Now  the  Act  of  1872  was  a  very 
well-considered  Act,  and  was  a  kind  of  qualifying 
Act.    It  brought  in  all  intoxicating  liquors,  and 
a  new  set  of  people  and  houses,  and  a  new  3et  of 
articles  to  be  sold,  and  various  other  matters ;  it 
brought  them  all  into  one  code.    It    began  by 
saying,   "Whereas    it    is    expedient  to    amend 
the   law    for   the    sale    by   retail" — no    longer 
now  the  words  "  for  the  sale  of  beer,  wine,  cider, 
porter  or  spirits,"  but  "  of  intoxicating  liquors, 
and  the  regulation  of  public-houses," — ana  this 
is  very  important  with  reference  to  what  we  have 
now  to  consider — "  and  other  places."    The  legis- 
lation of  1828  was  limited  to  mns,  alehouses,  and 
victualling-house.    The  legislation  of  1830  insti- 
tuted a  different  place — a  beerhouse.    The  Act 
of  1872  sought  to  strike  at  not  only  public-houses, 
but  all  other  places  in  which  intoxicating  liquors 
were  sold,  and  then  by  sect.  3  prohibited  what  in 
the  heading  of  the  section    are   called    "illicit 
sales,"  which  means  unlawful  sales.    That  section 
says,  "  No  person  shall  sell  or  expose  for  sale  by 
retail    any    intoxicating    liquor    without    being 
duly   licensed  to  sell  the    same."     But  for  the 
definition  clause  we  might  have  had  a  good  deal 
of  discussion  as  to  what  the  meaning  of  that  was; 
but  the  definition  clause  (sect.  74)  removes  all 
difiSculty   on    that    head,    because  it    explains 
most  distinctly  what  che  meaning  is,  first  of  all 
defining    "intoxicating    liquors"    to    mean    all 
excisable    liquors.      Intoxicating    liquors    and 
excisable  liquors  therefore  come    to    the    same 
thing  exactly,  for  it  says,  "  intoxicating  liquors  " 
means  spirits,  wine,  beer,  porter,  &c.,  and  any 
fermented,  distilled,  or  spirituous  liquor  which 
cannot,  according  to  any  law,  £or  the  time  being 
in  force,  be  legally  sold  without  a  licence  from 
the  Commissioners  of  Inland   Revenue."    That 
seems    to    make    "  intoxicating    liquor "     and 
"excisable    liquor"  really    identical    in    their 
definition.       What,    then,   is    the    meaning    of 
"licence?"    "Licence"  means  not  any  licence, 
but  a  licence  for  the  sale  of  intoxicating  liquors 
granted  by  justices  in  pursuance  of  the  Intoxi- 
cating Liquor  Licensing  Act  1828,  including  a 
certificate  of  justices  granted   under  the  Wine 
and  Beerhouse  Acts.    But  then  it  was  thought 
desirable  by  a  saving  clause  (sect.  72)  to  take  out 
certain    things    from    fhe    general    prohibition 
contained  in  the  Act,  and  to  make  an  exception  in 
their  &vour;  for  instance,  the  privileges  enjoyed 
by  any  university  in  England,  or  the  respective, 
chancellors  or  scholars    of   the    same;   by    the 
mayor    or   burgesses  of    the    borough    Of     St. 
Albans  ;  by  the  master,  wardens,  and  commonalty 
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of  the  vintners  of  the  city  of  London ;  also  the 
sale  of  a  liquor  called  "  spruce  or  black  beer ;  " 
and  also  (and  this  is  the  important  exception), 
"  the  sale  of  intoxicating  liquor  by  proprietors  of 
theatres  in  pursuance  of  the  Act  in  that  behalf." 
Now    the    present    application    is    not    by    the 
proprietor  of   a  theatre,  but  by  the   proprietor 
of  a  place  of  public  entertainment  licensed  by  the 
justices.    Therefore  it  is   quite    clear,  if  those 
words  are  read  in  their  natural  and    ordinary 
sense,  that  the  present  applicant  does  not  fall 
within  them.    That  is  too  plain  to  be  denied ;  but 
it  is  said,  as  it  is  often  said,  "  these  words  are 
not  to  be  read  in  their  ordinary  sense,  but  in  a 
popular  sense."    I  always  begin  to  be  distrustful 
when  I  am  asked  to  construe  an  Act  of  Parliament 
in  a  popular  sense.    It  may  be  so  in  the  case  of  a 
will,  which  is  very  often  so  construed,  but  an 
Act  of  Parliament  I  have  more  diflficulty  about. 
Sir  Charles  Russell  says,  these  words  must  be 
construed  in  a  general  sense,  and  that  under  the 
heads  of  "  theatre  "  we  must  include  a  place  of 
public  entertainment.    I  think  that  is  disposed 
of  at  once  by  the  lan^age  of  the  5  &  6  Will.' 4, 
which  draws  a  distinction  oetween  a  "  theatre  "  and 
"  other  places  of  public  entertainment."  A  theatre 
may  be  a  place  of  public  entertainment;  some- 
times I  think  it  is,  though  not  always.   There  is  a 
distinction  therefore  drawn  between  the  one  and 
the  other.      Buc  then  Sir    C.   Russell  tried  to 
strengthen  his  argument  by  saying  that  there  is 
in  the  Act  of  1835  a  declared  intention  of  the 
Legislature  to  give  to  proprietors  of  places  of 
public  entertainment  the  right  to  obtain  a  licence 
to  sell  beer,  wine,  and  spirits  therein ;  and  that 
there  is  no  clear  language  in  the  Act  of  1872 
repealing  that  section.    But  it  is  a   maxim    of 
construction  that,  if  two  Acts  themselves  are 
inconsistent  with  each  other,  then  of  necessity  an 
implied  repeal  is  operative.  Does  that  arise  here  P 
If  this  had  not  been  new  legislation  altogether 
the  argument  would  have  been  perhaps  strong, 
that  there  being  no  change  at  all  m  the  elements 
of  legislation,  no  new  provisions  in  this,  with 
regard  to  control  or  regulation  and  things   of 
that  kind,  you  might  say  that  these  two  Acts 
might  stand  together,  and  that  this  second  Act 
was  not  an  implied  repeal  of  the  first.    But  I 
think  for  that  purpose  you  must  consider  what 
took  place  under  the  Act  of  1872,  and  the  Solicitor- 
General  has   fully  satisfied  me  that  there  was 
included   in  that  Act  a  great   quantity  of  new 
legislation,  new  elements  of  control,  all  of  which 
seem  to  me  to  ha^e  been  covered  by  the  express 
determination  of  the  Act  that  no  sale  of  liquors 
should  take  place  unless  certain  events  occurred. 
Those  events  have  no  existence  here  unless  we 
alter  the  language  of  sect.  72,  and  say,  as  Sir  C. 
Russell  asked  us  to  say,  that  we  must  read  into 
those  words  the  words  "  or  other  place  of  public 
entertainment."    I  think  that  is  going  far  beyond 
.  any  rule  of  construction  I  am  aware  of.    I  tnink 
we  must  read  it  in  this  way,  that  the  Legislature 
here  did  intend,  first  of  all,  to  CT-eate  new  penal- 
ties, new  disabilities,  with  regard  to  articles  and 
places  themselves,  and  that  they  did  not  intend 
deliberately  to  extend  the  privileges  of  granting 
or  continuing  exceptions  from  the  prohibition  of 
selling  liquors  of  that  kind  to  places  of  public 
entertainment;  if  they  had  intended  to  do  so, 
they  would  have  said  so.    At  one  time  I  was 
not  quite  prepared  to  see  the  reason  why  the 
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express  repeal  of  sect.  7  of  5  &  6  Will.  4,  c.  3S),  | 
either  wholly  or  partially.  But  it  is  said  there  is 
a  repeal  of  a  part  of  that  section  by  the  limita- 
tion in  the  saving  claase  by  the  use  of  the  words 
"  proprietors  of  theatres,"  and  that  a  restriction 
to  theatres  operates  as  a  taking  away  of  the 
power  of  the  Commissioners  of  Inland  Bevenue 
to  ^rant  licences  to  others  than  to  the  owners 
of  licensed  theatres.  But  if  the  Legislature  had 
intended  that,  it  would  have  done  it  in  clearer 
and  less  ambiguous  language.  Again,  the  word 
**  theatre "  is  there  used  in  its  popular  sense, 
as  expressive  of  the  class  of  places  of  public 
entertainment.  In  sect.  7  of  the  Act  of  Will.  4 
"  theatre"  is  treated  as  one  of  the  places  of  public 
entertainment.  "  Theatre,"  in  popular  language, 
is  simply  a  place  where  there  are  spetacular  shows, 
or  singing,  or  dramatic  stage  pieces.  In  a  statute 
which  is  cognate  to  this  in  its  provisions  relating 
to  the  same  matters,  in  Ireland,  the  Legislature 
used,  as  I  contend  they  intended  to  use  in  the 
Act  we  are  now  construing,  the  words  "  theatres 
or  places  of  entertainment,"  so  that  they  never 
intended  to  make  this  alteration  which  it  is  said 
they  have  made.  Again,  in  the  Statute  Law 
Bevision  Act  1874,  the  Act  6  &  6  Will.  4,  o.  39, 
is  repealed  as  to  sects.  1,  2,  and  8,  leaving  sect.  7 
untouched  as  if  it  were  fetill  of  statutory  force. 
There  was,  therefore,  the  power  to  grant  this 
licence  by  the  Act  of  Will.  4,  and  the  Act  of  1872 
did  not  intend  to,  and  did  not  in  fact,  take  away 
that  power. 

Sir  E,  Clarke  in  reply. — ^There  is  another  ques- 
tion raised  here,  viz.,  wnether  a  mandamus  would 
lie  to  the  Commissioners  of  Inland  Bevenue.  I 
should  submit  that  it  does  not  lie  to  the  commis- 
sioners in  this  case,  as  the  Act  h  &  6  Will.  4, 
c.  39,  places  the  granting  of  these  excise  licences 
in  their  discretion.  But  for  the  purposes  of  the 
present  case,  and  for  the  present  case  only,  I 
waive  the  question  as  to  the  mandamtia,  as  the 
commissioners  desire  to  obtain  a  decision  on  the 
other  point.    [He  was  stopped.] 

Field,  J. — I  think  that  this  order  must  be  dis- 
charged. It  is  an  order  calling  upon  Her 
Majesty's  Commissioners  of  Inland  Bevenue  to 
show  cause  why  they  should  not  grant  to  the 
applicant  an  excise  licence.  The  state  of  facts, 
under  which  the  question  arises,  is  as  follows: 
The  applicant  is  the  proprietor  of  "  The  Empire" 
Theatre,  which,  although  it  is  called  a  *'  theatre," 
is  not  a  theatre  established  under  any  Boyal 
patent,  or  licensed  b}r  the  Lord  Chamberlain,  or 
a  theatre  licensed  by  justices  of  the  peace,  but  is 
a  place  of  public  entertainment,  which  has  been 
licensed  by  justices  of  the  peace,  under  the  25  Geo. 
2,  under  what  is  called  a  music  and  dancing 
licence.  It  is  conceded  on  the  part  of  the  Com- 
missioners of  Inland  Bevenue  that,  if  this 
statute  had  stood  by  itself  and  there  had  been  no 
other  legislation,  they  would  without  any  demur, 
if  they  Bad  power  at  all,  have  granted  a  licence 
to  the  keepers  of  that  house.  There  is  no  reflec- 
tion whatever  made  upon  the  persons  applying 
for  thift  licence  :  in  fact,  the  same  persons  have, 
as  we  understand,  received  the  sanction  of  the 
licensing  justices  to  sell  spirits  by  retail  under 
the  Act  of  1828  and  subsequent  Acts.  8o  there 
is  no  reflection  cast  upon  them  or  upon  their 
conduct,  or  in  any  way  as  showing  that  they  are 
not  proper  personSi  or  that  their  premises  are  not 


fit  premises  on  which  excisable  liquors  may  and 
should  be  sold  by  retail.    But  the  difficulty  which 
the  commissioners  have  felt  whioh  has  necessitated 
this  application  arises  upon  the  legislation  of 
1872.    The  commissioners  have  been  desirous  all 
along  to  grant  the  licence,  but  thej'  were  advised 
that  they  had  no  power  to  do  so  in  the  existing 
state  of  legislation,  and  they  concurred  fully  in 
the  suggestion  that  this  court  should  be  applied 
to  for  a  mandamus  to  obtain  an  authoritative 
decision  as  to  whether  or  not  they  were  justified 
in  their  refusal   to  grant  the  licence.    At  one 
time  I  thought  that  the  Crown  intended  to  rely 
upon  the  want  of  power  in  this  court  to  issne  a 
mandamus  to  Her  Majesty,  or  to  those  who  repre- 
sent Her  Majesty;    out  the   learned  Solicitor- 
General  has  waived  that  question  for  the  par- 
poses  of  the  present  case.    Our  decision,  there- 
fore, is  not  to  be  taken  in  any  way  as  disposinflr  of 
that  point  if  at  any  future  time  it  should  be 
thought  right  on  the  part  of  the  Crown  to  take 
the  oDJection.    It  is  waived  for  the  present  pur- 
pose, and  of  course,  under  those  circumstances, 
we  can  have  no  personal  objection  to  decide  the 
point,  which  both  parties  are  desirous  of  having 
a  decision  upon,  and  which  it  is  very  impor- 
tant should  be  decided.     It  is  conceded  that,  if 
legislation  had  remained  where  it  was  in  1^5, 
the  licence  ought  to  be  granted.    But  then  the 
objection  taken  by  the  Inland  Bevenue  Commis- 
sioners is,  that  that  state  of  things  has  been 
altered  by  the  legislation  of  1872.    In  order  to 
appreciate  the  effect   of   that  legislation  it  is 
necessary  to  consider  what  has  been  the  legisla- 
tion prior  to  and  up  to  the  time  when  that  Act 
was  passed.     The  Act  of  1828  (9  Geo.  4^  c  61) 
deliberately  dealt  with  three  particular  classes  of 
people — ^keepers  or  persons  about  to  be  keepers  of 
inns,  alehouses,  or  victualling- houses,  and  then  it 
consolidated  them  all  together,  and  said  most 
distinctly    that   they    must  not    sell    excisable 
liquors  by  retail  without  having  the  licence  of 
the  justices  to  be  granted  at  the  annual  general 
licensing  meeting.     But  that  licence  by  itself 
does  not  enable  the  keepers  of  those  inns  to  sell 
beer,  cider,  and  other  things  of  that  kind,  because 
they  are  all   excisable   liquors.      Her  Majeetv 
claims  to  receive,  and  does  receive,  a  very  large 
revenue  from  them,  and  therefore  by  the  Act  of 
1828   no  persons   could   sell    excisable  liqaors, 
unless  they  were  able  to  obtain  an  excise  licence 
for  that  purpose.    Sect.  17  of  the  Act  of  1828 
enacted  that  no  licence  for  the  sale  of  excisable 
liquors  by  retail  to  be  drunk  or  consumed  on  the 

E remises  of  the  person  licensed  should  be  granted 
y  the  Commissioners  of  Excise  to  any  person 
whatsoever  unless  such  person  should  have  pre- 
viously obtained  from  the  justices  a  licence  under 
that  Act ;  and  sect.  18  enforced  that  by  a  penalty 
on  every  person  who  should  sell  excisable  liqaors 
by  retail  without  being  duly  licensed  so  to  do. 
That  state  of  things  existed  up  to  1830,  when  the 
Legislature  for  the  first  time  authorised  the  sale 
of  three  particular  excisable  liquors,  namely, 
beer,  ale,  and  porter,  upon  premises  whi^ 
should  be  the  subject  of  a  particular  licence; 
so  that  a  person  might  go  to  the  coounis- 
sioners  and  say,  "  Give  me  a  licence  to  sell 
beer,  ale,  and  porter  upon  these  particular 
premises."  In  1830,  and  until  1834,  that  ri^ht 
was  general  and  unrestrained  by  any  condittoo. 
In  1834,  however,  the  evils  of  unrestrained  sale  of 
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that  character  presented  themselres  to  the  Legis- 
lature, and  in  that  year  a  condition  was  imposed 
that  no  snch  excise  licence    should    be  granted 
withont  a  certificate  of  good- character,  which  was 
to  be  deposited  with  the  Excise  Commissioners, 
signed  by  six  rated  inhabitants  of  the  parish,  and 
certified  by  one  of  the  overseers.    That  statnte 
was  passed  just  one  year  only  before  the  Act  of 
1835,  that  we  have  been  dealing  with,  by  sect.  7 
of  which  latter  Act  licences  may  be  granted,  not 
as  to  all  excisable  liquors,  nor  all  intoxicating 
liquors,  but  only  *'  to  sell  beer,  spirits,  and  wine, 
in  any  theatre ; "  and  the  commissioners  might 
grant  retail  licences  to  sell  them  in  certain  speci- 
ned  places,  one  of  them    being    a  theatre,  and 
another  being  a  place  of  public  entertainment, 
licensed  by  the  Lord  Chamberlain  or  by  justices 
of  the  peace.    Now  the  Act  of  1872  was  a  very 
well-considered  Act,  and  was  a  kind  of  qualifying 
Act.     It  brought  in  all  intoxicating  liquors,  ana 
a  new  set  of  people  and  houses,  and  a  new  3et  of 
articles  to  be  sold,  and  various  other  matters ;  it 
brought  them  all  into  one  code.    It    began  by 
saying,   "Whereas    it    is    expedient  to   amend 
the   law    for   the    sale   by   retail" — ^no    longer 
now  the  words  "  for  the  sale  of  beer,  wine,  cider, 
porter  or  spirits,"  but  "  of  intoxicating  liquors, 
and  the  regulation  of  public-houses," — and  this 
is  very  important  with  reference  to  what  we  have 
now  to  consider — "  and  other  places."    The  legis- 
lation of  1828  was  limited  to  inns,  alehouses,  and 
victualling-house.    The  legislation  of  1830  insti- 
tuted a  different  place — a  beerhouse.    The  Act 
of  1872  sought  to  strike  at  not  only  public-houses, 
but  all  other  places  in  which  intoxicating  liquors 
were  sold,  and  then  by  sect.  3  prohibited  what  in 
the  heading  of  the  section    are    called    "illicit 
sales/'  which  means  unlawful  sales.    That  section 
says,  "  No  person  shall  sell  or  expose  for  sale  by 
retail    any    intoxicating    liquor    without    being 
duly   licensed  to  sell  the    same."     But  for  the 
definition  clause  we  might  have  had  a  good  deal 
of  discussion  as  to  what  the  meaning  of  that  was; 
but  the  definition  clause  (sect.  74)  removes  all 
difiBculty    on    that    head,    because  it    explains 
most  distinctly  what  che  meaning  is,  first  of  all 
defining    "intoxicating    liquors"    to    mean    all 
excisable    liquors.      Intoxicating    liquors    and 
excisable  liquors  therefore  come    to    the    same 
thing  exactly,  for  it  says,  "  intoxicating  liquors  " 
means  spirits,  wine.  Deer,  j>orter,  &c.,  and  any 
fermented,  distilled,  or  spirituous  liquor  which 
cannot,  according  to  any  law,  for  the  time  being 
in  force,  be  legally  sold  without  a  licence  from 
the  Commissioners  of  Inland   Bevenue."    That 
seems    to    make    "intoxicating    liquor"     and 
"excisable    liquor"  really    identical    in    their 
definition.      What,    then,   is    the    meaning    of 
"  licence  P  "    "  Licence  "  means  not  any  licence, 
but  a  licence  for  the  sale  of  intoxicating  liquors 
granted  by  justices  in  pursuance  of  the  Intoxi- 
cating Liquor  Licensing  Act  1828,  includlnf^  a 
certificate  of  justices  granted   under  the  Wine 
and  Beerhouse  Acts.    But  then  it  was  thought 
desirable  by  a  saving  clause  (sect.  72)  to  take  out 
certain    things    from    the    general    prohibition 
contained  in  the  Act,  and  to  make  an  exception  in 
their  favour ;  for  instance,  the  privileges  enjoyed 
by  any  university  in  England,  or  the  respective, 
chancellors  or  scholars    of   the    same;   by    the 
mayor    or   burgesses  of    the    borough    6f     St. 
Albans  ;  by  the  master,  wardens,  and  commonalty 
Mag.  Cas.— Vol.  XIV. 


of  the  vintners  of  the  city  of  London ;  also  the 
sale  of  a  liquor  called  "  spruce  or  black  beer ;  " 
and  also  (and  this  is  the  important  exception), 
"  the  sale  of  intoxicating  liquor  by  proprietors  of 
theatres  in  pursuance  of  the  Act  in  that  behalf." 
Now  the  present  application  is  not  by  the 
proprietor  of  a  theatre,  but  by  the  proprietor 
of  a  place  of  public  entertainment  licensed  by  the 
justices.  Therefore  it  is  quite  clear,  if  those 
words  are  read  in  their  natural  and  ordinary 
sense,  that  the  present  applicant  does  not  fall 
within  them.  That  is  too  plain  to  be  denied ;  but 
it  is  said,  as  it  is  often  said,  "  these  words  are 
not  to  be  read  in  their  ordinary  sense,  but  in  a 
popular  sense."  I  always  begin  to  be  distrustful 
when  I  am  asked  to  construe  an  Act  of  Parliament 
in  a  popular  sense.  It  may  be  so  in  the  case  of  a 
will,  which  is  very  often  so  construed,  but  an 
Act  of  Parliament  I  have  more  difficulty  about. 
Sir  Charles  Bussell  says,  these  words  must  be 
construed  in  a  general  sense,  and  that  under  the 
heads  of  "  theatre  "  we  must  include  a  place  of 
public  entertainment.  I  think  that  is  disposed 
of  at  once  by  the  lan^age  of  the  5  <&  6  Will.' 4, 
which  draws  a  distinction  between  a  "theatre  "  and 
"  other  places  of  public  entertainment."  A  theatre 
may  be  a  place  of  public  entertainment;  some- 
times I  think  it  is,  though  not  always.  There  is  a 
distinction  therefore  drawn  between  the  one  and 
the  other.  But  then  Sir  C.  Russell  tried  to 
strengthen  his  argument  by  saying  that  there  is 
in  the  Act  of  1835  a  declared  intention  of  the 
Legislature  to  give  to  proprietors  of  places  of 
public  entertainment  the  right  to  obtain  a  licbuce 
to  sell  beer,  wine,  and  spirits  therein ;  and  that 
there  is  no  clear  language  in  the  Act  of  1872 
repealing  that  section.  But  it  is  a  maxim  of 
construction  that,  if  two  Acts  themselves  are 
inconsistent  with  each  other,  then  of  necessity  an 
implied  repeal  is  operative.  Does  that  arise  here  F 
If  this  had  not  been  new  legislation  altogether 
the  argument  would  have  been  perhaps  strong, 
that  there  being  no  change  at  all  m  the  elements 
of  legislation,  no  new  provisions  in  this,  with 
regard  to  control  or  regulation  and  things  of 
that  kind,  you  might  say  that  these  two  Acts 
might  stand  together,  and  that  this  second  Act 
was  not  an  implied  repeal  of  the  first.  But  I 
think  for  that  purpose  you  must  consider  what 
took  plac«  under  the  Act  of  1872,  and  the  Solicitor- 
General  has  fully  satisfied  me  that  there  was 
included  in  that  Act  a  great  quantity  of  new 
legislation,  new  elements  of  control,  all  of  which 
seem  to  me  to  haVe  been  covered  by  the  express 
determination  of  the  Act  that  no  sale  of  liquors 
should  take  place  unless  certain  events  occurred. 
Those  events  have  no  existence  here  unless  we 
alter  the  language  of  sect.  72,  and  say,  as  Sir  C. 
Bussell  asked  us  to  say,  that  we  must  read  into 
those  words  the  words  "  or  other  place  of  public 
entertainment."  I  think  that  is  going  far  beyond 
.  any  rule  of  construction  I  am  aware  of.  I  think 
we  must  read  it  in  this  way,  that  the  Legislature 
here  did  intend,  first  of  all,  to  create  new  penal- 
ties, new  disabilities,  with  regard  to  articles  and 
places  themselves,  and  that  they  did  not  intend 
deliberately  to  extend  the  privileges  of  granting 
or  continuing  exceptions  from  the  prohibition  of 
selling  liquors  of  that  kind  to  places  of  public 
entertainment;  if  they  had  intended  to  do  so, 
they  would  have  said  so.  At  one  time  I  was 
not  quite  prepared  to  see  the  ;reasou  why  the 
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Legislature  had  dropped  those  places  from 
the  privilege  grantea  by  the  5  &  6  Will.  4. 
On    the  otner   hand,  bhe  Solicitor- General  has 

Eointed  out  many  reasons  why  new  legislation 
as  taken  place.  Undoubtedly  some  little  diffi- 
culty has  been  created  by  goin^  into  the  intention 
of  rhe  Legislature.  In  my  opmion  we  are  not  at 
liberty  to  consider  the  intention  of  the  Legisla- 
ture otherwise  than  by  construing  the  language 
which  they  have  used,  and  if  the  language  used 
is  clear,  as  I  think  it  is,  I  cannot  eo  any  further 
than  I  have  in  this  case.  The  Lrish  Act  created 
a  good  deal  of  difficulty,  and  I  cannot  see  my  way 
out  of  it.  [Sir  E.  Clarke, — I  can  give  your  Lora- 
ships  a  clue  to  that  in  a  moment.  The  last 
sentence  of  sect.  77  of  the  Act  of  1872  I  think 
explains  the  whole  matter.  Sect.  77  applied  the 
Act  to  Ireland,  but  it  concluded  with  a  proviso 
introducing  a  C[ua]ification  which  applied  to 
Ireland  only,  which  had  the  effect  of  keeping  the 
statute  of  Will.  4  in  full  effect  in  that  country.] 
I  am  much  obliged  for  the  information,  which  no 
doubt  you  would  have  given  us  before  if  we  had 
not  stopped  von.  Under  these  circumstances  I 
think  that  tnis  order  must  be  discharged  and 
with  costs. 

Wills,  J. — I  am  of  the  same  opinion.  Although 
this  case  has  occupied  a  great  deal  of  time  in  dis- 
cussion, it  seems  to  me  to  be  perfectly  plain,  and 
that  the  position  taken  by  the  Commissioners  of 
Inland  Bevenue  is  right.  Previous  to  the  Act 
of  the  5*  &  6  Will.  4,  the  proprietor  of  a 
theatre,  or  of  a  place  of  public  entertainment,  if 
ho  wanted  to  sell  beer,  spirits,  and  wine,  must 
have  had  an  excise  licence.  Then  in  1834  (4  &  5 
Will.  4)  it  was  said  that  he  could  not  gee  that 
excise  licence  unless  he  got  a  certificate  of 
character  from  the  licensing  justices  to  enable 
him  to  do  so.  Then  came  the  5  &  6  Will.  4, 
which  says  that,  notwithstanding  that  prohibi- 
tion, it  shall  be  lawful  for  the  Commissioners  of 
Excise  in  the  case  of  a  theatre,  whether  a  patent 
theatre,  or  a  theatre  or  other  place  of  public 
entertainment,  licensed  by  the  Lord  Chamberlain 
or  justices  of  the  peace,  to  grant  a  licence  for 
the  sale  of  beer,  spirits,  and  wine,,  without  the 
proprietor  producing  any  certificate  of  character. 
From  that  time  down  to  1872  the  proprietor  of  a 
place  of  public  entertainment  would  have  been 
entitled  to  go  to  the  Commissioners  of  Excise 
and  ask  them  for  a  wine,  beer,  and  spirit  licence 
without  getting  such  a  certificate  of  character  as 
was  previously  required.  Then  came  the  Act  of 
1872,  the  terms  of  which  it  appears  to  me  are  far 
too  clear  for  mistake  or  qualification.  It  says 
that  "no  person  shall  sell  intoxicating  liquor." 
That  term  comprehends  those  that  I  nave  just 
mentioned,  as  well  as  a  great  number  of  other 
liquors.  "No  person  shall  sell  intoxicating 
liquors  without  bein^  duly  licensed  to  sell  the 
same."  Then  the  interpretation  clause  says, 
under  this  Act,  a  person  licensed  means  a  person 
who  has  a  licence  from  the  magistrates  under  the 
Act  of  1828 ;  and,  but  for  the  exception  which 
exempts  the  proprietors  of  theatres  from  being 
under  the  obligation  of  this  Act,  in  this  respect  it 
is  perfectly  clear  that  after  that,  neither  the  pro- 
prietor of  a  theatre,  nor  the  proprietor  of  a  place 
of  public  entertainment  otner  than  a  theatre, 
would  be  entithd  to  a  licence  without  producing 
a  certificate  of  character.  But  then,  the  saving 
clause  of  the  Act  of  1872  seems  to  me  to  be  just 


as  specific,  and  just  as  free  from  any  doubt  or 
mistake  as  all  the  rest  in  this  respect.    It  says, 
that  "  nothing  in  this  Act  shall  affect  or  apply  to 
the  sale  of  intoxicating  liquor  b^  proprietors  of 
theatres  in  pursuance  of  the  Acts  in  that  behilL** 
But  the  present  applicants  are  not  propnetors 
of  a  "  theatre; "  they  are  proprietors  of  a  "  a  place 
of  public  entertainment  other  than  a  theatre,*' 
and  the  distinction  is  perfectly  well  established 
and  well  drawn.    It  seems  to  me  to  be  quite  dear 
that  they  are  not  within  that  saving  clause ;  and, 
as  they  are  not  within  it,  they  are  affected  by 
the  legislation.    It  is  inconsistent  with  the  Act 
of  1835,  and  therefore  it  amounts  pro  tantOy  so  far 
as  that  is  concerned,  to  the  repeal  of  that  Act. 
I  confess  that,  notwithstanding  the  very  long  and 
very  energetic  argument  of  Sir  Charles  Ruseell» 
I  have  never  been  able  to  see  that  there  waa 
room  for  the  least  doubt  about  this  matter. 

RuU  discharged  voitk  eosU. 

Solicitor,  The  Solicitor  of  Inland  Eeeenue, 
Solicitors   for   the  Empire  Theatre,  Tyrrt^ 
Lewis,  and  Co, 


Tuesday,  June  12, 1888. 
(Before  Mai^istt  and  Stephsh,  JJ.) 

BbG.  V,  DS  WlKTOM  AND  OTHBBS  AND  TaTLOB.  (a) 

Bastardy  order — *'  Last  place  of  abode" — Service  of 
summons  against  putative  father  ai — Certiorcui 
— The  Bastard/y  Laws  Amendment  Act  1872  (35 
^  36  Vict,  c.  66),  s,  4. 

The  complahiant  was  delivered  of  a  child  on  the 
llth  May  1887.  A  bastardy  summons  wcu  issued 
against  ilie  defendant,  who  had  for  some  years 
been  living  at  his  faiher*s  house,  as  the  puiative 
father.  This  summons  was  dismissed  on  the  ^9th 
JuUf,  tl^e  defendant  appearing  and  swearing 
that  he  was  not  the  father  of  the  child,  A 
second  st^nmons  was  dismissed,  having  been 
taken  out  in  a  wrong  name,  the  solicitor  for  ike 
complainant  then  stating  that  he  would  issue 
another  summons,  and  on  the  same  day,  ihe  8ik 
Oct,^  a  third  summons  was  taJcen  out  and  served 
at  the  house  of  the  defendant's  faiher.  This  sum- 
mons was  heard  on  the  bth  Nov.,  and  an  order 
made  against  the  defendant.  To  the  constable 
who  served  the  stinvmons  the  father  said  thai  his 
son  had  gone  away,  and  that  lie  did  not  know 
where  he  was.  On  the  10th  Dec.  a  warrant  was 
issued  against  the  defendant  charging  him  with 
perjury  committed  on  the  hearing  of  the  first 
summons.  On  the  12ih  May  1S88,  being  one 
year  and  one  day  after  tlie  birth  of  the  child,  the 
defendant  surrendered  to  the  warrant.  From  (he 
Sth  Oct.  till  the  12fh  May  the  complainant  woi 
unable  to  discover  wliere  the  defendant  was.  The 
defendant  himself  made  an  affidavit,  in  which  he 
said  thai  in  September  he  left  his  father's  house, 
as  he  had  found  employment  with  a  farmer  at 
Gloucester ;  that  he  liaA  no  intention  of  return- 
inq,  and  that  from  the  26th  Sept.  until  the  12/& 
May  he  had  lived  continuxrusly  in  lodgings 
where  he  was  employed,  and  that  he  knev 
nothing  of  the  third  summons  until  the  1.6th 
Nov.  when  his  sister  sent  him  a  newspaper  con- 
taining a-  report  of  iJ^e  ea^e. 

Held,  hj  Manisty,  J.,  that  his  fathers  house  was 
the  "last  place  of  abode**  of  the  dtfendaaat, and 

(a)  Beported  by  Hshrt  Lbioh,  Etq.,  Banister-at-Iaw. 
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that  the  service  there  tocu  good,  following  Beg. 
V.  Higham  (26  L.  J,  116,  M,  C. ;  7  E.  &  B.  667 ; 
3  JuiT,  N.  8.  691) ;  hut 
Held,  by  Stephen,  J,,  thai  the  defendants  "Utst 
place  of  abode  "  was  at  Gl<mcester,  and  that  the 
service  at  the  father*s  house  was  had,  following 
Beg.  V,  Evans  (19  L,  J,  161,  M,  C). 

Bule  for  a  certiorari  to  remove  a  bastardy  order 
into  the  High  Court  for  the  purpose  of  having  the 
same  quashed,  on  the  ground  tnat  the  bastardy 
summons  had  not  been  served  on  the  defendant, 
the  putative  father,  nor  left  "  at  his  last  place  of 
aboae,"  as  required  by  sect.  4  of  36  <&  36  Vict. 
c.  66  (the  Bastardy  Laws  Amendment  Act  1872). 

The  complainant,  Ellen  Tavlor,  a  single  woman, 
lived  in  a  village  in  Horeforoshire,  and  the  defen- 
dant, John  Bagol,  jun.,  lived  in  the  same  village, 
where  he  had  for  several  years  lived  in  the  house 
of  his  father  John  Bagot,  who  was  a  farmer 
there. 

The  complainant  was  delivered  of  a  child  on 
the  11th  May  1887,  of  which,  as  she  alleged,  the 
defendant  was  the  father. 

A  bastardy  summons  was  issued  against  the 
defendant,  and  this  summons  was  heard  on  the 
29th  July,  when  the  case  was  dismissed.  At  this 
hearing  the  defendant  appeared  and  swore  that 
he  was  not  the  father  of  the  child. 

A  second  bastardy  summons  was  issued  and 
served  at  the  house  of  the  defendant's  father,  but 
in  this  summons  the  word  "  junior  **  was  omitted, 
the  person  named  in  the  summons  being  John 
Bagot.  At  the  hearing  of  this  summons  on  the 
8th  Oct.  the  defendant's  fabher  appeared  and 
affected  to  believe  that  the  summons  was  issued 
against  him,  and  asked  to  have  it  dismissed. 

The  complainant's  solicitor  thereupon  asserted 
that  the  case  was  noc  against  the  father,  and 
withdrew  the  summons,  at  the  same  time  saying 
that  a  fresh  summons  would  be  issued ;  and  on 
the  same  day  a  third  summons  was  ti^en  out 
against  the  defendant  John  Bagot,  jun.,  and 
served  by  a  policeman  at  the  house  of  the  defen- 
dant's father,  as  being  the  last  place  of  abode  of 
the  defendant. 

This  summons  was  heard  before  the  justices  on 
the  6th  Nov.,  when  the  case  was  proceeded  with  de 
novo,  and  the  justices,  after  hearing  the  evidence, 
made  an  order  against  the  defendant  for  the  pay- 
ment of  2s.  6d.  a  week  to  the  complainant,  wnich 
is  the  order  now  complained  of. 

On  the  10th  Dec.  a  warrant  was  issued  against 
the  defendant,  charging  him  with  perjury  com- 
mitted on  the  hearing  of  the  first  summons. 

On  the  12th  May  1888,  beins  one  year  and  one 
day  after  the  birbh  of  the  child,  the  defendant 
surrendered  to  the  warrant,  and  he  is  now  in 
custody  awaiting  his  trial  upon    that    charge. 

Prom  the  8th  Oct.  until  the  12th  May  the  com- 

Slainant  was  unable  to  discover  where  the  def en- 
ant  was. 

By  the  evidence  of  the  constable  who  served 
the  summons  at  the  house  of  the  defendant's 
father,  the  father  said  that  the  son  had  gone 
away,  and  that  he  did  not  know  where  he  was. 

The  defendant  made  an  afiidavit  in  -which  he 
said  that  in  September  he  left  his  father's  house, 
as  he  had  found  employment  with  a  farmer  at 
Gloucester,  that  he  went  direct  to  Gloucester, 
and  that  he  had  no  intention  of  returning,  and 
that  from  the   26th    Sept.  until  the  12th  May 


following  he  had  lived  continuously  in  lodging^ 
near  Gloucester,  where  he  was  employed,  and 
that  he  knew  nothim:;  of  the  third  summons  until 
the  16th  Nov.,  when  his  sister  sent  him  a  news- 
paper containing  a  report  of  the  proceedings  in 
the  case,  and  that  the  stimmons  had  not  been 
served  upon  him. 

It  was  admitted  that  the  summons  had  not 
been  served  on  the  defendant,  and  the  question 
now  was,  whether  it  had  been  "  left  at  nis  last 
place  of  abode." 

A  rule  for  a  certiorari  was  obtained  on  behalf 
of  the  defendant  upon  the  ground  that  the 
bastardy  summons  on  which  the  order  was  made 
was  not  "  left  at  his  last  place  of  abode." 

Sect.  4  of  the  Bastardy  Laws  Amendment  Act 

1872  (36  &  36  Yict.  c.  66)  provides : 

After  the  birth  of  such  bastard  child,  on  the  appear- 
ance of  the  person  so  summoned,  or  on  proof  that  the 
Bnmmons  was  duly  served  on  such  person,  or  left  at  his 
last  place  of  abode,  tax  days  at  least  before  the  petty 
seasion,  the  justices  in  such  petty  session  8haU  hear 
the  evidence  of  such  woman,  and  such  other  evidence  as 
she  may  produce,  and  shall  also  hear  any  evidence 
tendered  by  or  on  oehalf  of  the  person  alleged  to  be  the 
father,  and  if  the  evidence  of  the  mother  be  corroborated 
in  some  material  particular  by  other  evidence  to  the 
satisfaction  of  the  said  justices,  they  may  adjudge  the 
man  to  be  the  putative  father  of  such  bastard  child,  &o. 

Mead  showed  cause  against  the  rule. — The 
evidence  shows  that  the  defendant  left  his  father's 
house  simply  for  the  purpose  of  evading  the  service 
of  the  summons.  It  is  unlikely  that  he  was  ignor- 
ant of  what  was  going  on,  as  his  family  must  have 
known  his  address,  and  must  have  been  in  com- 
munication with  him,  as  is  clear  by  the  fact  that 
his  sister  knew  where  to  send  the  newspaper 
containing  a  report  of  the  case.  His  father's 
house  where  he  had  lived  for  years  was  clearly 
his  "  last  place  of  abode,"  as  he  merely  left  that 
house  for  a  time,  and  with  the  intention  of 
returning.  He  did  not  disclose  his  place  of 
residence,  nor  surrender  to  the  warrant  for  his 
apprehension  until  the  12th  May,  just  one  year 
after  the  birth  of  the  child,  when  he  thought 
that  no  further  proceedings  could  be  taken 
against  him.  In  Beg.  v.  Brown  (24  J.  P.  6)  it 
was  held  that,  if  the  summons  be  left  at  the  last 
place  of  abode,  the  justices  have  jurisdiction,  and 
that  the  court  had  no  power  to  grant  a  certiorari, 
as  there  was  no  defective  jurisdiction  appearing 
on  the  face  of  the  order.  In  Reg.  v.  Higham 
(7  E.  &  B.  667 ;  26  L.  J.  116,  M.  C. ;  3  Jur.  N.  S. 
691),  where  a  man  having  reason  to  anticipate 
proceedings  against  him,  as  the  putative  father 
of  a  bastard  cluld  bom  in  the  previous  November, 
on  the  17th  Julv  left  his  father's  house  where  he 
had  hitherto  lived,  and  went  to  reside  with  a 
farmer  in  another  part  of  the  country  where  he 
assisted  in  the  farm,  having  no  intention  when 
he  left  to  return  to  his  father's  house,  and 
where  a  bastardy  summons  was  left  at  the 
father's  house  on  the  29th  July,  it  was  held  to 
be  a  good  service  "  at  the  last  place  of  abode." 
Here  the  defendant  went  away  when  he  found 
proceedings  were  to  be  taken  against  him,  and  he 
came  back  only  when  he  thought  the  danger  was 
over.  No  member  of  his  f  amilv  hadmadeanJaflBdavit 
that  they  had  not  warned  the  son  of  the  pending 
proceedings.  The  defendant  does  not  swear  that 
his  lodgings  at  Gloucester  were  his  permanent 
place  of  abode.  He  merely  says  that  the  order 
was  made  in  his  absence.     His   father's  house 
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had  been  his  plaoe  of  abode  for  six  or  seven 
years  before  this  time,  and  it  was  so  when  the 
sammons  was  served  there.  His  absence  was 
only  a  temporary  one,  and  he  had  the  intention 
of  returning. 

Owynne  James  in   support  of   the  rule.— The 
question  is,    whether   tnere    was    any  evidence 
before  the  justices  on  which  they  could  come  to 
the  conclusion  that  the  father's  house  was  the 
last  place  of  abode  of  the  defendant.  [Stephen,  J. 
— ^The  question  is  certainly  a  narrow  one,  whether 
the  summons  was  left  at  his  last  place  of  abode. 
The  case  cited  does  not  quite  apply  to  this  case. 
Manistt,    J. — There    are    circumstances   which 
tend  to  show  that  he  kept  out  of  the  way  to 
conceal    hia    place  of  abode.]    The  question  is, 
whether  he  was  keeping  out  of  the  way  on  the 
8th  Oct.    The  statute  requires  that  there  must 
be  proof  given  of  the  last  place  of  abode  before 
the  justices  can  make  the  order    The   justices 
have  no  jurisdiction  to  make  the  order  unless  such 
proof  be  given,  and  here  there  was  no  evidence 
that  any  such  proof  was  given.    The  case  of  Beg, 
V.  Higham  (uhi  «up.),  already  cited,  is  quite  diffe- 
rent from  the  present,  as  there  the  defendant 
himself  admitted  in  his  aflSdavit  that  he  left  his 
father's    house  because  he   anticipated   further 
proceedings  against  him.    Here  there  is  nothing 
of   the  kind.      The   defendant   swears  that  he 
had  entered  into  a  service ;  he  gave  the  place  of 
service,  and  that  he  had  no  intention  of  return- 
ing.    These  three  points  distinguish  that  case 
from  the  present.    In  Reg.  v.  Evans  (19  L.  J.  151, 
M.  G.)  it  was  held  that  the  summons  must  be 
left  at  the  defendant's  present  place  of  abode,  if 
he    has    any    at    the    time    of    the    service ; 
at     his     last     place     of     abode,    if     he    has 
none;   it  was  also  held  there  that  proof  of  the 
proper  service  of  the  summons  is  essential  to 
give  the  justices  jurisdiction.    [Stephen,  J. — I 
understand  that  it  is  admitted  that  he  resided  at 
his  father's  house  up  to  the  16th  Sept.]    Yea.  He 
swears  that  he  haa  no  intention  of   returning. 
His' last  place  of  abode  is  his  present  place  of 
abode,   that  is  his  present  permanent  place  of 
abode.   [Stephen,  J. — Do  you  say  that,  as  soon  as 
the  defendant  arrives  at  Gloucester,  that  is  his 
place  of  abode,  whether  as  soon  as  he  gets  into  a 
new  permanent  place  of  abode,  if  only  next  door, 
his  father's  house  ceases  to  be  his  last  place  of 
abode  .^    You  must  contend  that.    You  must  con- 
tend that  his  last  place  of  abode  means  his  pre- 
sent place  of  abode.]    Yes,  his  present  i>ermanent 
place  of  abode.    There  is  no  hardship  to  the  girl, 
as  she  can  apply  to  the  magistrates  to  adjourn 
the  case  from  time  to  time.    There  was  no  sug- 
gestion here  that  the  defendant  knew  that  there 
was  any  other  summons  to  be  issued  against  him. 
Under  these  circumstances  the  defendant's  last 
place  of  abode    was    at   Gloucester,    where  the 
summons  ought  to  have  been  served.    He  also 
referred  to 

Reg.  v.  Lee,  52  J.  P.  344. 

[Manisty,  J.— That  case  is  against  you.] 

Mead  was  not  called  upon  to  reply. 

Stephen,  J. — In  this  case  I  am  sorry  to  say 
that  the  court  is  divided.  The  Act  of  Parliament 
says  that  the  summons  is  to  bo  left  at  the  defen- 
dant's "  last  place  of  abode,"  The  meaning  of 
the  words  "  last  place  of  abode  "  was  much  dis- 
cussed in  Reg,  v.  Evans  {uhi  sup,),  and  the  court 


*  there  held  that  the  summons  must  be  left  at  the 
defendant's  present  place  of  abode,  if  he  has  any 
at  the  time  of  the  service ;  at  his  last  place  of 
abode,  if  he  has  none.    In  that  case  the  service 
was  at  a  house  where  the  defendant  formerly 
lodged,  but  where  he  did  not  lodge  at  the  time  of 
the  service,  and  it  appeared  that  the  summons 
did  not  reach  him  until  after  the  day  on  which 
the  order  was  made,  and  it  was  held  that  the 
service  was  not  at  the  "  last  place  of  abode."    Now, 
in  the  present  case,  it  seems  to  me  that  the  nn- 
contraoicted  affidavit  of  the  defendant  is  that  he 
resided  with   his  father,  then  went  away  and 
resided  at  Gloucester,  and  that  he  did  not  return, 
and  had  no  intention  of  returning.    It  appears 
to  me  that,  according  to  the  authority  of  Reg.  v. 
Evans  (uhi  sup.),  the  defendant's  IsLst  place  of 
abode  was  at  Gloucester,  where  he  was  then  living. 
The  case  of  Reg.  v.  Higliam  {uhi  sup.)  decides  the 
other  way.    These  cases  directly  contradict  each 
other.    Reg.  v.  Evans  {uhi  sup.)  gives  a  perfectly 
plain  exposition  of  the  statute,  but  Beg.  v.  Higham 
{uhi  SU9.)  does  not  to  my  mind  do  so.    I  therefore 
adopt  Beg.  v.  Evans  {uhi  sup.).    At  the  same  time, 
however,  I  wish  tosay  that  the  view  taken  by  my 
brother   Manisty   is    more   in   accordance  with 
justice  in  this  particular  case.     But  I  look  at 
what  the  Act  of  Parliament  says,  and  what  this 
particular  case  decides,  and  I  come  to  the  con- 
clusion that  this  rule  ought  to  he  made  absolute. 
Manistt,  J. — I  am  verv  sorry  to  be  compelled  to 
differ  from  my  learned  brother,  but  1  follow  the 
more  recent  case  of  Reg.  v.  Higham  {ubi  sup.).    I 
think  that  case  is  founded  on  common  sense  and 
also  on  justice.    No  doubt  this  sect.  4  of  the  Act 
35  &  36  Vict.  c.  65,  was  intended  to  provide,  as 
it  seems  to  me,  for  the  service  of  the  summons 
when  a  person  has  gone  away,  and  has  at  the 
time  no  known  place  of  abode.    The  section  does 
not  say  so  in  words,  but  the  object  of  the  statute 
is  clearly  so.   To  evade  the  statute,  the  defendant 
went  away  and  kept  himself  concealed,  and  the 
question  is  whether  a  person  does  not  evade  the 
statute  who  leaves  his  father's  house  and  goes  to 
some  distant  place,  knowing  that  a  charge  was 
made  against  him,  because  he  knew  that,  although 
one  summons  was  dismissed,  another  summons 
would  be  taken  out,  and  his  relations  knew  weU 
where  to  find  him,  as  they  knew  where  to  send 
the  newspaper,  but  the^r  did  not  know  where  to 
send  the  summons.    This  was  dono  to  evade  the 
statute.  But  it  is  unnecessary  to  base  my  judgment 
on  this.     I  base  my  judgment  on  the  case   of 
Reg.  V.  Higham  {uhi  sup.).     In  Beg.  v.  Higham  it 
appeared  by  the  affidavits  that  the  defendant  had 
resided  at  his  father's  house  up  to  the  13th  July 
1856,  when,  having  reason  to  anticipate  further 
annoyance  from  the  complainant,  he  determined 
to  leave  his  father's  residence  and  obtain  employ- 
ment in  a  different  part  of  the  country.    Accord- 
ingly, on  that  day,  he  left  and  went  to  reside 
with  a  farmer  in  Bedfordshire,  and  assisted  him 
in  his  farm,  and  had  no  intention,  when  he  left, 
of  returning  to  reside  with  his  father.    The  com- 

?lainant  was  delivered  of  a  child  on  the  23rd  Nov. 
855,  and  a  summons  against  the  defendant  was 
dismissed  on  the  14th  Jan.  1856.  On  the  14th 
July  1856  another  summons  was  taken  out,  which 
was  left,  on  the  29th  July,  at  the  house  of  the 
father,  and  the  defendant  did  not  become  aware 
of  it  till  the  11th  Aug.,  the  day  on  which  the 
order  was  made  afirainst  him.    Neverthdess  the 
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coart  held  in  that  case  that  the  summons  had 
been  left  at  the  defendant's  last  place  of  abode.  I 
qaite  agree  with  the  recent  case  of  Beg,  v.  Lee  (ttbi 
sup.),  in  which  Hawkins,  J.  adopts  the  decision 
in  Beg.  v.  Higham  (uhi  sup.),  saving  that  that  was 
a  strong  case.  In  Beg.  v.  Lee  {ubi  sup.)  the 
mother  was  delivered  of  the  child  on  the  18tn  April 
1887,  and  she  obtained  a  summons  against  Lee, 
the  alleged  putative  father,  which  was  served  on 
the  18th  May  1887,  at  the  house  of  a  baker  at 
Sunbnry.  Lee  had  been  in  the  service  of  the 
baker,  and  resided  there  from  the  25th  Sept.  1886 
to  20th  April  1887.  When  a  constable  left  the 
summons,  the  baker  told  him  that  Lee  had  left 
that  place,  and  his  place  of  residence  was  not 
known,  but  that  Lee  had  called  at  his  place  on 
the  14th  May  to  take  away  some  things  he  had 
left  there.  Lee  stated  in  his  affidavit  that  he  had 
left  Sanbury  on  the  20th  April  to  better  himself, 
that  he  went  to  Southampton  and  remained  there 
till  the  19th  May,  when  he  fl:ot  a  situation  in  a 
ship  and  sailed  for  the  West  Indies.  Under  these 
circumstances,  it  was  there  held  that  the  service 
was  valid,  as  the  summons  had  been  left  at  the 
last  place  of  abode.  I  think  we  may  fairly  act 
upon  these  cases,  and  hold  the  summons  here  was 
left  ac  the  last  place  of  abode  of  the  defendant. 
I    think    therefore    that    this    rule    should    be 

°^'  Bule  discharged. 

Solicitors  for  the  complainant,  Crowders  and 
Vizard,  for  Comer  and  Comer,  Hereford. 

Solicitors  for  the  defendant,  Tlionias  White  and 
Sens,  for  Oarrold,  Hereford. 


June  19  and  20, 1888. 

(Before  Manisty  and  Stephen,  JJ.) 

Henderson  t;.  Preston,  (a) 

False   impi-tsonTnent — Qovernor'-  of  prison — Time 
from  which  sentence  rxms — Prisons  Acts  1865 
(28  ^  29  Vict.  c.  126)  and  1877  (40  ^  41  Vict, 
c.  21). 

The  plaintiff,  who  had  been  sentenced  by  the 
magistrates  atBochdale,  on  the  24ih  Aug.,  to  a 
term  of  imprisonment  for  seven  days,  sued  the 
defendant,  the  governor  of  Strangeways  prison, 
for  false  imprisonment. 

The  plaintiff  u)as  taken  into  custody  at  Bochdale 
on  the  2Uh  Aug.,  and  was  received  into  the 
def&ndam£s  custody  on  the  2bth  Aug.  under  a 
warrant  of  commitment  addressed  to  the  defend' 
ant,  which  ordered  **  that  the  plaintiff  be  tin- 
prisoned  in  Her  Majesty's  prison  at  Strangeways, 
and  there  kept  for  the  space  of  seven  days.**  the 
plaintiff  was' released  on  the  1st  Sept. 

Held,  that  the  terms  of  the  warrant  protected  the 
defendant,  and  that  he  was  justified  in  detaining 
the  plaintiff  in  custody/  for  seven  days  from  tlie 
time  when  he  was  received  into  the  prison. 

Argument   of  a   point    of   law   raised  by  the 

S leadings,  by    consent    of    the    parties,    under 
'..  S.  C.  1883,  Order  XXV.,  r.  2. 
This  was  an  action  to  recover  damages  against 
the  defendant,  who  was  the  governor  of  Strange- 
ways prison,  Manchester,  for  alleged  false  im- 
prisonment of  the  plaintiff. 

The    plaintifir    was    on   the    24th    Aug.    1887 
sentenced  at  the  petty  sessions  at  Bochdale  to  a 

(•)  Beport«d  by  Au^rso  H.  Lkfrot^  Esq.,  Barriittr^t-Lftw. 


fine  of  6s.  and  costs,  for  obstructing  a  public 
highway,  or  in  default  to  be  imprisonecl  for 
seven  days.  There  not  being  suflBcient  distress 
to  satisfy  the  fine  and  costs,  tne  plaintiff  was  im- 
prisoned in  the  police  cell  at  Bochdale  until  the 
25th  Aug.,  when  he  was  taken  under  a  warrant  to 
Strangeways  prison,  where  he  was  detained  in 
custody  till  the  1st  Sept.,  when  he  brought  this 
action,  contending  that  he  ought  to  have  been 
released  on  the  31st  Aug. 
The  pleadings  in  the  action  alleged  as  follows: 

Statement  or  Claim. 

1.  The  defendant  was  the  governor  of  Her  Majesty's 
prison  at  Strangeways,  in  we  oonnty  of  Tianoaater,  on 
the  Slat  Aug.  1887. 

2.  The  plaintiff's  claim  is  for  damage  and  injury 
suffered  by  the  plaintiff  by  reason  of  his  being  wrong- 
fully, and  without  just  or  proper  cause,  imprisoned  and 
kept  and  detained  as  a  prisoner  under  sentence  of  im- 

Snsonment  by  the  defendant  in  the  said  prison  on  the 
1st  Aug.  1887. 

The  plaintiff  claimed  damages. 

Defence. 

1.  Not  guilty,  by  statute,  Prisons  Acts  1865  and  1877. 

2.  The  defendant  denies  every  allegation  contained  in 
parantiph  2  of  the  plaintiff's  statement  of  claim. 

3.  The  defendant,  as  governor  of  Her  Majesty's 
prison  at  Strangeways,  received  the  plaintiff  under  the 
following  warrant  of  commitment : 

**  In  the  County  of  Lancaster — Petty  Sessional  Divi- 
sion of  Middleton. — ^To  each  and  all  of  the  constables  of 
the  township  of  Spotland,  in  the  county  of  Lancaster, 
and  to  all  other  oonstables  and  police  officers  in  the 
said  county,  and  to  the  governor  of  Her  Mtnosty's 
prison  at  Strangeways,  Manchester,  Alexander  Hender- 
son (hereinafter  called  the  defendant)  was  this  24rth  day 
of  August  18B7  before  the  Court  of  Summary  Jurisdic- 
tion, sitting  at  the  Town  Hall,  BochdaJe,  in  the  said 
county,  convicted  for  that  he,  on  the  11th  day  of  August 
1887,  at  the  township  of  Spotland,  in  the  said  county, 
unlawfully  and  wilfully  did  obstruct  the  free  passage  of 
a  certain  public  highway  there  situate,  called  Chjyrch- 
street,  Whitworth,  contrarv  to  the  statute  in  such  tfase 
made,  and  it  was  adjudflred  that  the  defendant  for  his 
said  offence  should  forfeit  and  pay  the  sum  of  be.,  and 
should  also  pay  the  sum  of  14e.  6d.  costs  forthwith ; 
and  default  having  been  made  in  payment,  and  it 
appearing  to  this  court  that  the  defendant  has  no 
sufficient  goods  whereon  to  levy  distress,  it  is  ordered 
that  the  defendant  be  imprisoned  in  Her  Majesty's  prison 
aforesaid,  and  there  kept  for  the  space  of  seven  days, 
unless  the  said  sum  and  all  costs  and  charges  of  his  com- 
mitment and  of  his  conveyance  to  the  said  prison  be  sooner 
paid,  and  you  tiie  said  constables  are  hereby  com- 
manded to  take  the  defendant  and  convey  him  to  the 
said  prison  and  there  deliver  him  to  the  governor 
thereof,  together  with  this  warrant;  and  you,  the 
governor  of  the  said  prison,  to  receive  the  defendant 
into  your  custody  and  keep  him  for  the  space  of  seven 
days,  unless  the  said  sum  and  all  costs  and  oh.%rge8  of 
his  commitment  and  of  his  conveyance  to  the  said  prison 
be  sooner  paid. 
"  Dated  the  24th  dayof  August  1887. 

"  (Signed)  J.  I.  Heafe,  J.P.  for  the  cotmty  of 

Lancaster. 

"•Conveyed  to  prison  on  the  25th  inst. 

''  (Signed)  Hsnbt  Grbbn,  P.C.  121  D. 

"  Endorsed,  25/8/87-4184. 

*  *  Alexander  Hendesson.    7  day  s— 31/8/87. ' ' 

4.  The  said  sum  and  all  costs  and  charges  of  the 
plaintiff's  commitment  and  conveyance  to  the  said 
prison  were  not  paid  before  the  expiration  of  the  said 
period  in  the  said  warrant  named  in  that  behalf  nor  on 
or  before  the  31st  Aug.  1887. 

5.  The  plaintiff  upon  such  receipt  as  aforesaid 
became  ana  was,  and  thenceforth  until  and  during  the 
Slst  Aug.  1887  continued,  in  the  custody  of  Her  Majesty's 
Principal  Secretary  of  State  by  virtue  of  the  Prisons 
Act  1877. 

Seplt. 

1.  The  plaintiff  joins  issue  on  all  the  allegations  oon« 
tained  in  the  defendant's  statement  of  defence  except 
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those  in  para^ph  8,  whioh  he  admits,  and  except  snch  I 
as  are  admissions  of  allegations  in  the  plaintiff's  state- 
ment of  claim. 

2.  The  plaintiff  was  on  the  24th  Ang.  taken  into 
onstodj  by  a  constable  in  pnrsnanoe  of  the  warrant  set 
forth  in  paragraph  3  of  the  statement  of  defence,  and 
was  kept  ana  detained  oontinnally  in  onstody  till  the 
3l8t  Ang.,  npon  whioh  day  the  plaintiff  was  imprisoned 
and  kept  ana  detained  by  the  defendant  as  in  the  state- 
ment of  claim  mentioned. 

3.  The  plaintiff  will  object  at  the  trial  that  the 
matters  stated  in  the  statement  of  defence  do  not  dis- 
close in  law  any  answer  or  defence  to  tiie  plaintiff's 
claim. 

Oye  and  Waghom  for  the  plaintiff  .—The  autho- 
rities show  that  imprisonment  dates  from  the  day 
of  arrest : 

M^otH  V.  Colvill,  40  L.  T.   Bep.  N.  S.  747;   4 

C.  P.  Div.  233 ; 
Be  Bowdler,  12  Q.  B.  614. 

It  was  the  duty  of  the  gaoler  to  ascertain  the  time 
of  arrest : 

Re  FUtcher,  1  Dow.  &  L.  726 ; 
Brdham  ▼.  Jovee  4  Ex  487. 

If  the  gaoler  failed  to  ascertain  the  time  of  arrest, 
and  detained  the  prisoner  beyond  the  term  of  his 
sentence,  he  did  so  at  his  peril.  They  also 
referred  to 

Reg.  V.  Cutbuah,  86  L.  J.  N.  S.  70,  M.  C. 

B,  S,  Wright  for  the  defendant.— The  term  of 
imprisonment  ran  from  the  time  the  prisoner 
was  lodged  in  gaol.  It  has  always  been  held 
that  the  governor  of  a  prison  is  bound  by  the 
terms  of  a  warrant,  and  is  protected,  provided  he 
did  not  exceed  his  authority  under  it.  He  cited 
Ek  parte  Foulkee,  15  M.  &  W.  612. 

Mai^isty,  J. — ^This  is  an  action  brought  by  the 
plaintiff  against  the  defendant,  who  is  governor 
of  Her  Majesty's  prison  at  Strangeways,  in  the 
connty  of  Lancaster,  for  false  imprisonment. 
The  plaintiff  alleges  that  he  was  detained  in 
prison  by  the  defendant  a  day  longer  than  the 
term  for  which  he  was  sentenced  by  the  magis- 
trate. The  plaintiff  objects  that  the  matters 
stated  in  the  defendant's  defence  do  not  disclose 
any  answer  at  law  to  the  plaintiff's  claim.  Firstly, 
the  defendant  says  that  on  the  25th  Aug.  1887  he, 
as  governor  of  Her  Majesty's  prison  at  Strange- 
ways,  received  the  plaintiff  into  sach  prison  under 
the  following  warrant  of  commitment.  [His 
Lordship  read  the  warrant  of  commitment.]  The 
plaintiff,  it  appears,  was  taken  into  custody  on 
the  24th  Aug.  and  his  contention  is  that  the  im- 
prisonment took  effect  from  that  date.  The 
defendant  denies  this,  and  says  that  he  was 
ordered  on  the  25th  Aug.  to  detain  the  plaintiff 
for  the  term  of  seven  days,  and  that  that  term 
did  not  expire  till  the  1st  Sept.  I  have  come  to 
the  conclusion  that  the  defendant  is  right.  The 
language  of  the  warrant  is  as  plain  as  possible. 
It  was  addressed  to  the  defendant,  and  ordered 
that  the  plaintiff  be  imprisoned  in  Her  Majesty's 
prison  at  Strangeways,  and  there  kept  for  the 
space  of  seven  days.  The  plaintiff  was  received 
on  the  25th  Aug.  and  kept  for  seven  days.  But 
for  authorities  I  should  feel  no  doubt  at  all.  I 
must  exercise  common  sense  in  dealing  with 
authorities.  Suppose  a  constable  should  arrest  a 
man  at  11.65  p.m.  and  take  ten  minutes  conveying 
him  to  prison,  could  it  be  contended  that  that 
should  count  as  one  day  ?  In  the  case  of  Be  Fletcher 
(1  Dow.  &  L.  726),  decided  in  1843,  the  warrant 
was  held  bad  because  it  had  no  date.    In  Be 


Bowdler's  case  (12  Q.  B.  612),  decided  in  1848,  it 
was  held  that  the  time  of  imprisonment  was  to 
be  calculated  from  the  time  the  prisoner  was  taken 
into  custody,  but  in  that  case  the  order  lor  com- 
mitment was  nol  in  the  same  language  as  the 
warrant  in  the  present  case.  In  184<>,  in  the  case 
of  Ex  parte  Foulkes  (15  M.  &  W.  612),  it  was  held 
that  tne  time  was  to  run  from  the  time  of  lodg- 
ment in  prison.  In  the  case  of  Braham  v.  Jcyee 
(4  Ex.  487),  decided  in  1849,  Parke,  B.  referred  to 
Be  Bawdier,  and  held  that  the  period  of  imprison- 
ment was  to  be  calculated  m)m  the  time  the 
party  was  taken  into  custody.  In  that  case  the 
warrant  had  no  date,  and  it  strikes  me  as  highly 

grobable  that  the  prisoner  was  taken  to  gaol  when 
e  was  given  into  custody,  but  there  is  a  great 
deal  of  ambiguity  sarrounding  the  case.  In  the 
case  of  MigoUi  v.  CotvUl  (40  L.  T.  Rep.  N.  S.  747  ; 
4  C.  P.  Div.  238),  decided  in  1879,  the  terms  of 
imprisonment  were  cumulative,  and  I  do  not 
think  that  that  case  touches  the  present  one.  It 
is  nlain  that  under  the  terms  of  this  warrant  the 
plaintiff  was  to  be  imprisoned  in  Strangeways 
prison,  and  there  kept  seven  days.  I  think, 
therefore,  that  judgment  should  be  entered  for 
the  defendant. 

Stephen,  J. — I  am  of  the  same  opinion.  Under 
the  circumstances  of  this  case  the  warrant  is  good 
and  protects  the  governor.  I  wish  to  read  a  few 
words  from  the  judgment  of  Lord  Denman  in 
Bowdler'e  case :  *'  With  respect  to  the  want  of 
date  on  the  warrant,  my  brother  Patteson  thoneht 
this  a  fatal  objection  in  the  case  of  Be  Flettker, 
but  the  subject  has  been  much  canvassed  since, 
and  he  is  now  of  a  different  opinion,  and  in 
that  I  agree.  The  officer  bearing  a  warrant  maj 
not  be  able  to  find  the  party  named,  and  if  it 
were  held  necessary  that  the  warrant  should 
contain  a  date  from  which  the  imprisonment  is  to 
run,  it  might  as  well  be  said  expressly  that  a 
debtor  shall  be  relieved  from  imprisonment  if  he 
is  not  to  be  found*  The  debtor  is  to  be  confined 
from  the  time  when  he  is  actually  taken,  and  the 
time  of  taking  is  matter  of  evidence."  The  order 
of  commitment  in  that  case  was  less  special  than 
it  is  here,  and  the  attention  of  the  court  was  not 
drawn  to  the  distinction  of  time.  The  same 
remarks  apply  to  the  case  of  Brdham  v.  Joyce.  I 
think  that  judgment  should  be  entered  for  the 
defendant  on  the  point  of  law. 

Solicitors  for  the  plaintiff,  Banger  and  Burtcn, 
Solicitor,  for    th&  defendant.   Solicitor  to  the 
Treasury, 


June  26  and  29, 1888. 

(Before  Will^  and  Grantham,  J  J.) 

Ex  parte  Lewis,  (a) 

Justices — Summons  for  indictable  offence — Befutal 
hy  justices  to  grant — Applicatum  for  rule  under 
11  Sf  12  Vict,  c.  44,  s,  b-^Bond  fide  exercise  cf 
discretion  hy  justices — Bight  of  public  meeting  in 
Trafalgar'square-^  Geo,  3,  c,  121—7  4r  8  VicL 
c.  60. 

Upon  a  motion  for  a  rule,  under  11  ^  12  VicL  c  44* 
s.  5,  to  compel  a  magistrate  to  hear  and  determine 
an  application  for  a  summons  for  an  indictaUs 
offence, 

Heldj  that  where  a  magistrate  has  bond  fide  ezer* 

(a)  Reported  by  F.  A.  (^ailshbix,  Esq.,  Barrlster^-lAv. 
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deed  his  dUcretion,  and  refused  to  grant  such 
summons^  in  stteh  a  ease  iJie  court  lute  no  juriS' 
diction  to  compel  the  nuigiMtrate  to  review  his 
decision,  or  to  order  him  to  exercise  his  disci'etion 
in  any  particular  way. 
Semble,  that  there  is  no  right  of  public  meeting  in 
Trafalgar-square,  the  care,  control,  management, 
and  regulation  of  the  said  square  being  vested  in 
the  Commissioners  of  Her  Majesty's  Works  and 
Buildings. 

This  was  an  ex  parte  motion,  nnder  11  <&  12  Vict, 
c.  44,  s.  5,  for  a  mle  calling  upon  Mr.  Yaughan, 
the  magistrate  of  the  Bow-street  Police-conrt,  to 
show  caase  why  lie  should  not  hear  and  deter- 
mine an  application  for  summonses  against  the 
Bight  Fon.  Henry  Matthews,  Her  Majesty's 
Secretary  of  State  for  the  Home  Department,  and 
Sir  Charles  Warren,  the  Chief  Commissioner  of 
the  Metropolitan  Police,  for  certain  indictable 
offences  alleged  by  the  applicant  to  have  been 
committed  by  them,  in  their  conduct  in  issuing 
certain  notices  in  relation  to  the  prohibition  and 
suppression  of  certain  meetings  and  processions 
in  and  about  Trafalgar-square.  The  learned 
magistrate  had  refused  to  gnmt  the  summonses, 
he  being  of  opinion  that  the  informations  dis- 
closed no  legal  offence.  The  applicant  accord- 
ingly moved  the  Divisional  Court  tor  a  rule  under 
11  &  12  Vict.  c.  44,  s.  5,  by  which  it  is  enacted 
that 

In  all  oases  where  a  jnsiioe  or  jnstioee  of  the  peaoe 
shall  refuse  to  do  any  act  relating:  to  the  dnties  of  nia  or 
their  office  as  snob  joatioe  or  josticea,  it  shall  be  lawful 
for  the  ^rty  requiring  such  act  to  be  done  to  apply  to 
Her  Majesty's  Court  of  Queen's  Bench,  upon  an  affidavit 
of  the  facts,  for  a  rule  oi^ine:  upon  such  justice  or 
iustioes,  and  also  the  party  to  be  affected  by  such  act, 
to  show  cause  why  sucn  act  should  not  be  done ;  and  if, 
after  due  service  of  such  rule,  ^ood  cause  shall  not  be 
shown  against  it,  the  said  coiurt  may  make  the  same 
absolute,  with  or  without  or  upon  payment  of  costs,  as  to 
them  shall  seem  meet. 

On  the  8th  and  12th  Nov.  1887  the  following 
notices  were  issued  by  Sir  Charles  Warren,  and 
extensively  posted  in  all  parts  of  London  : 

Notice. — Meetings  in  Trafalgar-square.  —  In  conse- 
quence of  the  disorderly  scenes  which  have  recently 
occmred  in  Trafalgar-square,  and  of  the  danger  to  the 
peace  of  the  metropolis  from  meetings  held  there,  and 
with  a  riew  to  prevent  such  disorderly  proceedings,  and 
to  preserve  the  peace,  I,  Charles  Warren,  the  Commis- 
sioner of  Police  of  the  metropolis,  do  hereby  give 
notice,  with  tiie  sanction  of  the  Secretaryof  State  and 
the  concurrence  of  the  Commissioners  of  Her  Majesty's 
Works  and  Public  Buildings,  that  until  further  intima- 
tion no  public  meetings  «wul  be  allowed  to  assemble  in 
Trafalgar-square,  nor  will  speeches  be  allowed  to  be 
delivered  therein;  and  all  well-disposed  persons  are 
hereby  cautioned  and  requested  to  abstain  from  joining 
or  attending  any  such  meeting  or  assemblage ;  and 
notice  is  further  given  that  all  necessary  measures  will 
be  adopted  to  prevent  any  such  meeting  or  assemblage, 
or  the  delivery  of  any  speech,  and  effectually  to  pre- 
serve the  pubhc  peace,  and  to  suppress  any  attempt  at 
the  disturbance  thereof.  This  notice  is  not  intended  to 
interfere  with  the  use  by  the  public  of  TrafsJgar-square 
for  all  ordinary  purposes,  or  to  affect  the  regulations 
issued  by  me  with  respect  to  Lord  Mayor's  day. — 
Chables  Wabben,  the  Commissioner  of  Police  of  the 
Metropolis,  Metropolitan  Police  Office,  4,  Whitehall- 
place,  8th  November  lb87. 

Notice.  —  Police  Begulation.  —  In  exercise  of  the 

Eowers  vested  in  me  under  the  Act  2  &  3  Vict.  c.  47, 1 
ereby  make  the  following  regulation :  No  organised 
procession  shall  be  allowed  to  approach  Trafalgar- 
square  on  Sunday  the  13th  instant. — Chables  Wabben, 
the  Commissioner  of  Police  of  the  Metropolis,  Metro- 
politan Police  Office,  4,  Whitehall-place,  12th  November, 
1887. 


The  further  facts  and  the  arguments  appear 
sufficiently  in  the  judgment. 

Mr.  Lewis,  the  applicant,  appeared  in  person. 

Cur.  adv.  vult. 

The  judgment  of  the  court  (Wills  and  Grantham, 
J  J.)  was  delivered  by 

Wills,  J. — In  this  case  Mr.  Lewis,  a  solicitor, 
has  moved  for  a  rule  calling  upon  Mr.  Yaughan, 
the  magistrate  at  Bow-street,  to  show  cause  why 
he  should  not  hear  and  determine  an  application 
for  summonses  against  the  Bight  Hon.  Henry 
Mathews,  Her  Majesty's  SecretaiT^  of  State  for 
the  Home  Department,  and  Sir  C.  Warren,  the 
Chief  Commissioner  of  the  Metropolitan  Police* 
for  indictable  offences  which  he  alleges  they  have 
committed,  and  says  appear  from  certain  informa- 
tions, nine  in  number,  sworn  before  Mr.  Yaughan* 
and  exhibited  to  an  affidavit  of  the  applicant, 
Mr.  Lewis.  We  asked  Mr.  Lewis  what  specific 
offences  he  had  alleged  before  Mr.  Yaughan.  His 
answer  was,  that  Mr.  Yaughan,  having  read  the 
informations,  refused  summonses  before  he  had 
specified  the  charges.  We  asked,  therefore,  for 
what  offences  Mr.  Lewis  wishes  now  to  obtain 
summonses.  We  give  the  answer  in  his  own 
words  :  (1)  For  conspiring  by  unlawful  violence 
and  other  unlaid  ful  means  to  prevent  divers  of 
Her  Majesty's  subjects  from  exercising  their  con- 
stitutional and  lawful  rights ;  (2)  conspiring  to 
endanger  the  public  safety  and  peace,  and  to 
injure,  annoy,  and  disturb  the  public  in  the 
enjoyment  of  their  civil  rights ;  (3)  a  nuisance  at 
common  law,  stopping  the  processions,  prevent- 
ing by  force  the  lawful  use  of  the  thoroughfares, 
or  enjoyment  of  public  rights  and  privileges, 
causing  inconvenience  to  Her  Majesty's  subjects  in 
reference  to  their  personal  saf etv  and  comfort ;  (4) 
conspiring  to  inflict  grievous  bodily  harm  by  using 
violence  in  excess  or  what  the  occasion  lawfully 
required.  We  observe,  in  passing,  that  as  to 
charges  1  and  2,  they  answer  themselves.  No 
conviction  for  an  offence  so  described  could 
possibly  be  maintained.  From  charges  3  and  4, 
as  formulated,  offences  known  to  the  law,  thoueh 
inartificially  described,  may  be  collected.  It 
appears  from  Mr.  Lewis's  affidavit  that  he  was 
himself  the  prosecutor  before  Mr.  Yaughan,  and 
not  actini^  in  any  way  as  the  solicitor  for  anyone 
else.  It  IS,  of  course,  only  in  the  character  of  a 
person  putting  in  force  the  criminal  law  on  his 
own  account  that  he  can  be  heard.  Upon  applica- 
tions of  this  kind  it  has  been  the  practice  to 
allow  a  prosecutor  to  make  the  motion  in  person, 
notwithstanding  the  well-known  mle  in  respect 
of  m>anda/mus,  lov  which  the  present  proceeding 
is  a  substitute,  that  the  apphcation  can  only  be 
made  by  counsel.  Our  experience  in  this  case 
makes  us  almost  doubt  the  wisdom  of  the  relaxa- 
tion of  the  old  rule,  as  our  time  was  taken  up  for 
two  and  a  half  hours  by  arffumeuts  founded 
largely  on  legal  solecisms  of  tne  wildest  kind— 
as,  for  instance,  on  the  assertion  that  the  owner 
of  land  could  make  an  effectual  dedication  of  it 
to  the  public  for  any  lawful  object  or  use ;  that 
fairs  and  markets  owe  their  origin  to  dedication ; 
that  a  resolution  of  one  House  of  Parliament  was 
a  declaration  of  the  law  as  binding  as  the  decision 
of  one  of  the  Saperior  Courts ;  and  that  the  law 
under  which  the  judges  hold  their  appointments 
quamdiu  se  bene  gesseri/nt,  instead  of  durante  bene 
placUo — a  cardinal  provision  of  the  Act  of  Settle- 
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ment,  12  &  13  Will.  3,  c.  2 — rests  upon  no  more 
solid  foundation  than  a  resolution  of  the  House 
of  Commons.    From  arguments  based  upon  such 
notions  of  law  and  history  the  court  can  derive 
no  assistance,  while  they  necessarily  involve  a 
great  waste  of  time.    There  are,  in  our  opinion, 
more  answers  than  one  to  the  application.    In 
the  first  instance,  it  comes  very  late.    The  public 
notices  issued  by  the  Home  Secretary  and  Sir 
C.  Warren,  upon  which  this  complaint  was  based, 
were  made  in  Nov.  1887  ;  Mr.  Yaughan*s  refusal 
of  the  summonses  was  given  on  the  15th  Feb. 
1888.    The  motion  has  been  attempted  once  or 
twice  before  on  materials  presenting  some  fatal 
defect,  and  it  was  only  on  the  25th  June,  more 
than  four  months  afterwards,  that  the  application 
was  at  length  in  a  condition  to  be  heara.    When 
it  was  heard  Mr.  Lewis  was  uncertain  what  he 
wanted,  and  asked  for  an  order,  among  other 
things,  to  Mr.  Yaughan  to  hear  an  application 
for.  summonses  against  officers  of  the  ponce  force, 
whom   his   affidavit    shows    that  he  had  never 
intended  to  charge  before  Mr.  Yaughan.     Such 
motions  must    always   be    made   with    reason- 
able   promptitude.      We     can    find    from    the 
affidavits    no     explanation    of   the  delay,   and 
it  seems   to  us   altogether    unreasonable.    But 
pasning  by  this  objection,  and  coming  to  matters 
of  more  substance,  we  think  it  clear   from   a 
perusal  of  the  shorthand  notes  of  Mr.  Yaughan's 
statement  when  refusing  the  summonses,  that  he 
had    considered  the   informations,  and  was    of 
opinion  that  they  disclosed  no  legal  offence.    The 
reference  he  made  to  Charles,  J.'s  summing  up 
at  the  Old  Bailey  in  Reg,  v.  Oraham  and  Bums 
shows  clearly  that  he  had  not  only  read  the  in- 
formations, which  he  said  he  had  done,  but  that  he 
had  applied  his  mind  to  the  ouestion  whether  any 
legal  offence  on  the  parts  oi  M;*.  Matthews  and 
Sir  Charles  Warren   was  disclosed;    and   that, 
applying  to  the  facts  disclosed  the  principles  laid 
down  by  our  brother  Charles  as  to  the  right  of 
occupying  Trafalgar-square  for  the  purposes  of 
public  meeting,  he  was  of  opinion  that  they  showed 
no  legal  offence.    No  one  can  doubt  that  Charles, 
J.'s  ruling  had  a  material  bearing  upon  the  case 
before  Mr.  Yaughan.    It  is  trne  that  he  said  it 
was  useless  for  him  to  hear  Mr.  Lewis,  as  he 
understood  that  Mr.  Lewis  wished  to  convince 
him  that  Charles,  J.  had  laid  down  bad  law,  but 
that  he  should  feel  himself  bound  by  that  state- 
ment of  the  law,  whatever  Mr.  Lewis  might  say. 
Mr.  Lewis  did  not  ask  to  be  allowed  to  distinguish 
that  case.    *'  You  may  say  it  is  bad  law,"  said  the 
magistrate,  and  it  is  clear  that  that  was  what 
Mr.  Lewis  was  anxious  to  contend.    The  magis- 
trate was  right  in  saying  that  it  was  in  vain  for 
him  to  hear  an  argument  on   that  point.     He 
added :  "  You  can  have  your  application  to  grant 
summonses  considered  by  the  Superior  Court,  and 
I  shall  then  be  content  to  grant  them."    But  this 
was  a  mistake  on  the  part  of  the  learned  magis- 
trate, for  nothing  can  oe  clearer  or  more  settled 
law  than  that  if   the  justices  have  really  and 
bond  fide  exercised  their  discretion  and  brought 
their  minds  to  bear  upon  the  question  whether 
they  ought  to  grant  the  summonses  or  not,  this 
court  is  no  Court  of  Appeal  from  the  justices, 
and  has  no  jurisdiction  to  compel  them  to  exercise 
the  judgment  in  a  particular  way :  (see  Reg.  v. 
Adakeon,  33  L.  T.  Rep.  N.  S.  840 ;  1 Q.  B.  Div.  201 ; 
Reg,  V.  Ingham,  14  Q.  B.  396.)  The  case  of  Reg,  v.. 


Adamaon  {uhi  eup.)  was  relied  upon  by  Mr.  Lewis ; 
but  there  the  court  came  to  the  conclasioa  that 
the  justices  had   refused  the    summonses,  not 
because  they  had  really  exercised  their  judgment 
upon  the  facts  and  the  law,  bat  from  considera- 
tions apart  from  the  facts  which  they  ought  not 
to  have  taken  into  account.     Ex  parte  wason 
(L.  Rep.  4  Q.  B.  573)  was  also  relied  upon.    **  If 
the  matter  brought  before  the  magistrate,'*  said 
Cockburn,  L.C.J.,  "had  been  matter  cognisable 
by  the  criminal  law,  and  upon  which  an  indict- 
ment might  have  been  preferred,  the  magistrate 
would  have  had  no  discretion,  but  would  have 
been  bound  to  proceed  as  directed  by  the  statute." 
He  is  speaking  of  a  totally  different  matter,  and 
with  reference  to  the  Yexatious  Indictments  Act 
(22  &  23  Yiot.  c.  17),  s.  2,  which  provides  that  when 
any  charge  shall  be  made  before  one  or  more 
justices  that  any  person  has  committed  one  of  the 
specified  offences,  and  he  shall  refuse  to  com- 
mit,   he  shall,    upon    the    application    of    the 
prosecutor,    take    his    recognisance    to    prose- 
cute.     The    language    of    the    learned     Lord 
Chief  Justice  is  perfectly  accutate  with  refer- 
ence to  that  enactment,  but   he    never  meant 
to  say  that    the   magistrate  had,  when  a   cofm- 
plaint    was   laid   before   him,   no  judicial     dis- 
cretion to  exercise  as  to  whether  a  legal  offence 
had  been  made  out,  or  that,  if  he  had  exercised 
his  judgment  wrongly,  either  as  to  the  law  or  the 
facts,  the  Superior  Court  would  sit  on  appeal  from 
his  decision.    '*  I  take  the  law  in  substance,'*  said 
the  learned  magistrate  in  this  case,  "  to  be  as  laid 
down  by  Charles,  J.;  and.  if  that  be  the  law  I 
think  the  informations  disclose  no  offence.'*    If 
that  is  not  exercising  jurisdiction,  we  are  at  a 
loss  to  say  what  is  so,  and  we  have  no  jurisdic- 
tion in  such  a  case  to  correct  his  law,  even  if 
wrong,  and  to  direct  him  to  alter  his  decision. 
This  ^eing  so,   a   decision  by  us  of  the  other 
questions  raised  by  Mr.  Lewis    is  beyond   oar 
competence.    We  must  not,  however,  allow  our 
silence  to  be  construed  into  anything  like  acMquies- 
cence  in  the  views  put.  forward  by  Mr.  Lnwis.    A 
great  deal  was  said  about  the  right  of  public 
meeting,  unnecessarily,  inasmuch  as  it  is  a  right 
which  has  long  passed  out  of  the  region  of  dis- 
cussion or  doubt.    As  to  the  suggested  right  of 
holding    public    meetings   in   l^«fatgar-&qnare, 
which  is  m  other  w6rds  a  suggestion  of  a  ri^t 
on  the  part  of  as  many  of  Her  Majesty's  subjects 
as  may  be  so  disposed  to  occupy  TrafaJgiir-scraare 
whenever  and  so  often  as  they  may  wish  tor  a 
public  meeting,  or  possibly   for  more  than  one 
public  meeting,  to   be  held  by  persons  of   con- 
flicting views  and  sympathies  (for  the  right,  if  it 
exists,  must  be  common  to  every  member  of  the 
public),  all  we  wish  to   say  is,  that  if  the  right 
IS  to   be   made  out,  it  must  be  established    by 
materials  and  considerations  very  different  from 
any  that  were  laid  before  us.    We  were  informed 
by  Mr.  Lewis  that  there  was  no  statute  conferring 
or  recognising  such  rights,  although  Tra&lgar^ 
square  owes  its  very  existence    and   origin    to 
legislation  no  earlier  than  the  beginning  of  this 
century.    He  alleged  that  they  rested  on  "dedi- 
cation.     It  is,  however,  a  species  of  dedication 
at  present  unknown  to  the  law,  and  of  which  there 
is  no  trace  in  our  law  books.  The  only  "  dedication" 
in  the  legal  sense  that  we  are  aware  of,  is  that  of 
a  public  right  of  passage  of  which  the  legal 
description   is — "a  right  for  all  Her  Majesty's 
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subjects  at  all  seasons  of  the  year  freely  and  at 
their   will  to   pass   and   repass   without  let  or 
hindrance."    A  claim  on  the  part  of  persons  so 
minded  to  assemble  in  any  numbers  and  for  so 
long  a  time  as  they  please  to  remain  assembled,  to 
the  detriment    or   othera    having  equal  rights 
npon  a  highway,  is  in  its  nature  irreconcilable 
with  the  right  of  free  passage;  and  there  is,  so  far 
as  we  have  been  able  to  ascertain,  no  authority 
whatever  in  favour  of  it.    It  was  urged  that  the 
right  of  public  meeting  and  the  right  of  occupy- 
ing any  unoccupied  land  or  highway  that  might 
seem  appropriate  to  those  of  Her  Majesty's  sub- 
jects    who  wish    to    meet  there   were,    if    not 
synonymous,    at  least    correlative.    We    fail  to 
appreciate    the   argument,    nor    are    we    at    all 
impressed  with  the  serious  consequences  which  it 
was  said  would  follow  from  the  contrary  view. 
There  has  been  no  difficulty  experienced  in  the 
past,  and  we  anticipate  none  in  tne  future,  where 
the  only  and  legitimate  object  is  public  discussion, 
and  no  ulterior  and  injurious  results  are  likely  to 
happen.      Things  are  done  every  day  in  every 
part  of  the  kingdom  without  let   or  hindrance 
which  there  is  not  and  cannot  be  a  legal  right  to 
do,  and  which  not  unfrequently  are  submitted  to 
with  a  good  grace  because  they  are  in  their  nature 
incapable,  by  whatever  amount  of  user,  of  growing 
into  a  right.    Upon  the  materials  brought  before 
us  by  Mr.  Lewis  it  would  appear  that  Trafalgar- 
square  as  an  open  space  owes  its  existence  to  a 
modem  Act  of   Parliament,  58  Geo.  3,    c.  121, 
which  defines  by  reference  to  a  plan  its  limits  and 
the  rights  of  way  over  it,  expressly  extinguishing 
others  not  shown  upon  the  plan.      It  appears 
from  the  recital  of  7  &  8  Vict.  c.  60,  to  have  been 
vested  in  Her  Majesty,  her  heirs  and  successors. 
By  the  terms  of  that  Act  it  was  vested  in  Her 
Majesty,  her  heirs  and  successors,  as  part  and 
parcel  of  the  hereditary  possessions  and  revenues 
of  Her  Majesty  in  right  of  her  Crown  within  the 
ordering  and  survey  of  the  Court  of  Exchequer ; 
and  in  tne  Commissioners  of  Woods  and  Forests 
was  vested  the  care,  control,  management,  and 
regulation  of  the  square.    These  powers  are  now 
vested  in  the  Commissioners  of  Her  Majesty's 
Works  and  Buildings.    Trafalgar-square,  there- 
fore, is  completely  regulated  by  Act  of  Parlia- 
ment, and  wnatever  rights  exist  must  be  found 
in  the  statutes,  if  at  all.     The  right  of  public 
meeting  is    not    among   them.      The  right    of 
control    appears    to    be    unqualified    except    by 
what  else  is  to  be  found  in  the  Acts,  and  must 
therefore  cover  the  right  of  saying  under  what 
circumstances    and    for   what    purposes,    other 
than   the   public  rights    of   passage    given    by 
the  Acts,  it  shall  be  used ;  ana  while  we  abstain 
from  pronouncing  a  judgment  upoa  that,  which 
we  think  it  is  not  under  the  circumstances  for  us 
to  decide,  we  think  it  only  right  to  say  that,  so 
far  as  Mr.  Lewis's  arguments  are  concerned,  they 
have  not  only  failed  to  convince  us  that  there  is 
any  right  to  hold  public  meetings  in  Trafalgar- 
square,  but  have  gone  far  to  establish  that  the 
Commissioners  of   Works  have  a  right  to  say 
whether  or  not  it  shall  be  so  used.    We  think  it 
right  further,  in  justice  to  the  public  servants 
wnose  conduct  has  been  called  in  question  by  Mr. 
Lewis,  to  say  that  he  has,  in  our  opinion,  shown 
no  grounds  whatever  for  charging  them,  or  either 
of  them,  with  a  criminal  conspiracv,  or  with 
criminal  misconduct  of  any  kinoL    Under  these 
Mag  Cas.— Vol.  XIV. 


circumstances,  we  are  of  opinion  that  this  appli- 
cation mnst  be  refused. 

AppliccUion  refused. 


Wednesday,  April  11, 1888. 

(Before  Field  and  Wills,  JJ.) 

Pakmerand  others  (Overseers  of  the  Poor  of 
the  Township  of  Salford)  v,  Thb  London  and 
North-western  Eailway  Company,  (a) 

Lands  compulsorUy  taken  —  Bates  —  **  Borough 
rate" — **  County  rate**  —  Deficiency  in  assess- 
ment to  poor  rate — Liability  of  promoters  of 
undertaking  to  make  up  the  deficiency  in  the 
•*  borough  rate "  and  in  the  "  county  raie  "— 
Lands  Glauses  Consolidation  Act  1Mb  (8^9 
Vict.  c.  18).  s.  133—15  ^  16  Vict.  c.  81,  s.  26  and 
scliedule— Union  ChargeabUity  Act  1866  (28|-29 
Vict.  c.  79),  s.  11 — Municipal  Corporations  Act 
1882  (45  <fc  46  Vict.  c.  50),  s.  145. 

Bed.  133  of  the  Lands  Clauses  Consolidation 
Act  1845  provides,  tlhat,  if  the  pi'omoters  of  the 
undertaking  become  possessed  of  any  lands 
charged  with  the  land  tax,  or  liable  to  be  assessed 
to  the  poor's  rate,  they  sTiall,  u/ntil  the  works  a/re 
completed  and  assessed,  be  liable  to  make  good 
the  deficiency  in  tlhe  several  assessments  for  land 
tax  and  poor's  rate,  by  reason  of  euch  lands 
having  been  taken  or  used  for  the  purposes  of 
such  works. 

Held,  that  the  promoters  are  bound,  under  this 
section,  to  pay  coniributix)ns  both  to  the  "  borough 
rate  "  and  to  the  "  county  rale,^  so  as  to  make  up 
any  deficiencies  tlierein,  as  such  deficiencies  are 
deficiencies  in  the  poor  rate,  the  money  assessed 
for  eorUrihution  to  the  "  borough  rate "  being 
chargeable  upon,  and  payable  out  of,  the  poor 
rate,  and  the  vnoney  assessed  for  contribution  to 
the  "  county  rate  **  being  rcnsed  by  the  overseers, 
and  therefore  also  a  part  of  the  poor  rate. 

Action  brought  to  recover  the  sum  of  951L  16«.  3(2., 
alleged  to  be  payable  by  the  defendants,  under 
the  provisions  of  the  Lands  Clauses  Consolidation 
Act  1845  (8  <&  9  Vict.  c.  18),  as  deficiency  in  a 
poor  rate,  mskde  the  81st  March  1886,  payable  in 
respect  of  lands  taken  by  the  defendants  under 
the  powers  of  the  London  and  North- Western 
Railway  (New  Railways,  &c.)  Act  1878  (41  &  42 
Vict.  c.  182),  and  by  the  order  of  Master  Butler, 
made  on  the  19th  April  1887,  the  following  case  has 
been  stated  pursuant  to  Order  XXXIV.,  r.  1. 

Case. 

1.  In  the  year  1878  the  defendants,  in  accor- 
dance with  the  powers  conferred  upon  them  by  the 
London  and  North- Western  Railway  (New  Rail- 
ways, &c.)  Act  1878,   acauired  and  entered  into 

Sossession  of  certain  lands,  tenements,  and  here- 
itaments,  situate  in  the  township  of  Salford,  for 
the  purposes  of  executing  the  works  authorised  by 
the  said  Act. 

2.  The  Lands  Clauses  Consolidation  Act  1845 
is  incorporated  with  the  said  London  and  North- 
western Railway  Act  1878,  and  the  said  lands, 
tenements,  and  hereditaments,  taken  and  used  by 
the  defendants  for  the  purposes  of  the  works 
authorised  by  the  said  special  Act,  were  liable  to 
be  assessed  to  the  poor  rate  in  the  said  township 
of  Salford.    ^ 

(a)  Baported  by  Hxnrt  Lsioh,  Esq.,  BurlBter-at-Law. 
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3.  The  said  lands,  tenements,  and  hereditaments 
were  at  the  time  of  the  passing  of  the  said  special 
Act  valued  for  rating  purposes  at  the  total  snm 
of  4966Z.,  as  the  rental  or  net  rateable  value  of 
the  same. 

4.  By  reasop  of  the  said  lands,  tenements,  and 
hereditaments  having  been  taken  or  used  for  the 

Snrposes  of  the  said  works,  a  deficiency  arose 
urmg  the  year  1886-7  in  respect  of  the  assess- 
ment for  poor  rate  upon  the  said  lands,  tenements, 
and  hereditaments,  within  the  meaning  of  sect. 
133  of  the  Lands  Clauses  Consolidation  Act  1845, 
which  provides  as  follows : 

5.  If  the  promoters  of  the  nzidertakiiig  beoome 
possessed,  by  virtne  of  this  or  the  special  Act,  or  any  Act 
inoorporated  therewith,  of  any  lands  charged  with  the 
land  tax,  or  liable  to  be  assessed  to  the  poor's  rate,  they 
shall,  from  time  to  time,  nntil  the  worKs  shall  be  com- 
pleted and  assessed  to  snch  land  tax  or  poor's  rate,  be 
uable  to  make  good  the  deficiency  in  the  several  assess- 
ments for  land  tax  and  poor's  rate,  by  reason  of  snch 
lands  haying  been  taken  or  nsad  for  the  purposes  of  the 
works,  and  snch  deficiency  shall  be  oompnted  aonording 
to  the  rental  at  which  snch  lands  with  any  bnilding 
thereon,  were  valued  or  rated  at  the  time  of  the  passing 
cd  the  special  Act,  and  on  demand  of  snch  deficiency  the 
promoters  of  the  undertaking,  or  their  treasurer,  shall 
pay  all  such  deficiencies  to  the  collector  of  the  said 
assessments  respectively. 

6.  The  township  of  Salford  aforesaid  is  whollv 
within  the  borough  of  Salford,  which  is  a  borough 
to  which  the  Municipal  Corporations  Act  1^5 
and  the  Municipal  Corporations  Act  1882 
apply,  and  wherein,  by  the  said  Acts,  a  borough 
rate  may  be  levied  and  made. 

7.  (Sets  out  the  Act  7  Will.  4  &  1  Vict.  c.  81, 
"An  Act  to  provide  for  the  levying  of  rates  in 
boroughs  in  towns  having  municipal  corporations 
in  Engluid  and  Wales.") 

8.  The  said  Act  is  repealed  by  the  Municipal 
Corporations  Act  1882,  and  in  lieu  of  the  powers 
therein  contained  it  is,  bv  sect.  144,  sub-sects.  1, 
2,  3,  and  4,  of  the  Municipal  Corporations  Act  1882 
(45  <&  46  Yict.  c.  50),  enacted  as  follows  : 

(1.)  If  the  borough  fund  is  insufficient  for  the  pur- 
poses to  which  it  is  applicable  under  this  Act  or 
otherwise  by  law,  the  council  shall  from  time  to 
time  estimate,  as  correctly  as  ma^  be,  what  amount, 
in  addition  to  the  borough  fund,  will  be  sufficient  for 
those  purposes. 

(2.)  In  order  to  raise  that  amount,  the  council  shall, 
subject  to  the  provisions  of  this  Act,  from  time  to  time 
order  a  rate,  nisJled  a  borough  rate,  to  be  made  in  the 
borough. 

(3.)  A  borough  rate  may  be  made  retrospectively,  in 
order  to  raise  money  for  the  payment  of  charges  and 
expenses  incurred,  or  which  have  come  in  course  of  pay- 
ment, at  any  time  within  six  months  before  the  making 
of  the  rate. 

(4.)  The  council  shall  assess  the  contributions  to  the 
borough  rate  on  the  several  parishes  and  parts  of 
parishes  in  the  borough  in  proportion  to  the  total  annual 
value  of  the  hereditaments  in  each  parish  or  part  which 
are  rateable  to  the  poor,  or  in  respect  of  whicn  a  contri- 
bution is  made  to  the  poor's  rate. 

9.  The  purposes  to  which  the  borough  fund  is 
applicable  are  specified  in  sect.  140  of  the  said 
Act,  and  in  sect.  5  of  the  said  Act,  and  include 
(inter  alia)M  expenses  charged  in  the  borough 
fund  by  any  Act  of  Parliament  or  otherwise  by 
law. 

10.  Sect.  145  of  the  last-mentioned  Act  provides 

as  follows : 

(I.)  Where  a  parish  is  wholly  in  a  borough,  the  council 
may  from  time  to  time,  if  they  think  fit,  order  the  over- 
seers to  pay  the  contribution  of  the  parish  to  the  borough 
rate  out  of  the  poor  rate  made  or  to  be  made  for  the 


(2.)  The  overseers  shall  pay  the  contribution  to  il» 
council  or  as  they  order. 

(3.)  If  the  overseers  fail  to  pay  as  ordered,  the  smonnt 
may  be  levied  ofl!  the  goods  of  them  or  any  of  them,  bj 
distress,  by  virtue  of  a  warrant  signed  by  the  mayor 
and  sealed  with  the  corporate  seal,  or  signed  by  two 
justices  in  and  for  the  borough. 

11.  (Sets  out  55  Geo.  3,  c.  51,  s.  12.) 

12.  The  said  last-mentioned  Act  was  repealed 

by  the  15  &  16  Vict.  c.  81,  intituled  "  An  Act  to 

consolidate  and  amend   the  statutes  relating  to 

the  assessment  and  collection  of  county  rates  in 

England  and  Wales,"  by  sect.  21  of  which  it  is 

enacted  as  follows : 

From  and  after  the  passing  of  this  Act,  it  shall  be  kv- 
ful  for  the  justices  of  the  peace  of  the  several  counties 
or  divisions  of  counties  in  England  and  Wales, 
assembled  at  their  general  or  quarter  sessions,  or  at 
any  adjournment  or  adjournments  thereof,  and  they  are 
hereby  authorised  and  empowered,  whenever  oirenm- 
stances  shall  appear  to  require  it,  to  order  and  direct  a 
fair  and  eqxzal  county  rate  to  be  made  for  all  the  pur- 
poses to  which  the  county  stock,  or  rate,  is  now  or  snail 
hereafter  be  made  liable  by  law  according  to  the  basis 
or  standard  for  the  time  beinr  in  force  in  such  county  or 
division  of  a  county,  and  for  that  purpose  to  assesa  and 
tax  every  parish,  township,  and  other  plaoe,  whether 
parochial  or  extza-parochial.  within  the  respective  luuts 
of  their  commission,  or  witnin  such  divisions,  rateshly 
and  equally,  according  to  a  certain  pound  rate  to  be  from 
time  to  time  fixed  and  publicly  declared  by  such  justices, 
upon  the  basis  or  standard  hereinbefore  mentioned,  of 
the  full  and  fair  annual  value  of  the  properties,  lands, 
tenements,  and  hereditaments  rateable  to  the  relief  of 
the  poor  therein,  or  which  in  any  place,  not  maintaining 
its  poor,  would  be  liable  to  be  rated  for  the  relief  of  the 

Eoor  if  the  said  last-mentioned  place  were  a  parish,  any 
kw  or  statute  to  the  contrarv  notwithstanding,  and  toe 
justices  of  the  peace  shall^  in  all  cases  where  the 
same  may  be  necessary,  appomt  proper  persons  within 
such  extra-parochial  or  otiier  places  for  the  aismii 
ing,  taxing,  and  rating  such  extra-parochial  property, 
lands,  tenements,  and  hereditaments,  and  levying, 
collecting,  and  paying  over  such  assessment,  taxes,  or 
rates. 

13.  And  by  the  26th  section  of  the  last-named 

Act  it  is  provided  as  follows : 

When  and  as  often  as  lustioes  of  the  peaoe  within 
the  respective  limits  of  their  commission  in  Kngland, 
have  made  a  countv  rate,  a  printed  list  of  the  parishes 
and  places  assessed  to  such  rate,  and  the  amount  of  the 
rateable  value  upon  which  each  such  parish  and  place 
shall  have  been  respectively  assessed,  shall  be  sent  to 
the  overseers  of  the  poor,  constables,  or  other  persomi 
charged  with  t^e  collections  or  levy  of  the  county  rate, 
in  every  parish  and  place  within  the  county.  And  snch 
justices,  assembled  at  their  general  or  ouarter  sessioni, 
or  at  any  adjournment  thereof,  shall  order  precepts,  in 
the  form  shown  in  the  schedule  annexed  to  tnis  Act,  or 
as  near  thereto  as  may  be,  to  be  issued  to  the  guardians 
of  every  union  of  jMirishes,  of  which  union  any  parish  ii 
situate  within  such  limits,  stating  the  snm  or  sums 
assessed  and  charged  for  each  snch  rate  in  each  pariah 
in  tiie  union,  the  whole  of  which  parish  is  situate  with- 
in such  limits,  and  to  the  ^ardians  of  every  single  pariah 
situate  within  such  limits,  stating  the  sum  or  snma 
assessed  and  charged  on  snch  parish  for  each  snch  rats, 
and  rec^niring  the  guardians  of  such  union  or  pariah 
respectively,  within  such  time  as  m&y  be  limited  in  such 
precepts,  to  cause  the  aggregate  of  the  said  several  snma 
so  stated  to  be  paid  by  them  out  of  the  moneys  held  by 
them  on  behalf  of  each  snch  parish,  to  the  treasurer  of 
the  countv  or  place  for  which  such  justices  act,  and  may 
cause  such  precepts  to  be  sent  by  post  or  otherwise  to 
such  guardians,  and  such  precepts  shall  have  force  in 
every  such  union,  so  far  as  concerns  such  parishes  as  are 
within  tiie  limits  of  the  commission  of  the  said  justieea, 
notwithstanding  that  the  place  of  meeting  of  sndli 
guardians  may^  not  be  sitnated  within  such  limits,  and 
without  being  indorsed  with  the  sifliiatare  of  any  jnstiee 
of  the  peace  having  ordinary  jurisoiction  in  the  place  ol 
meeting  of  the  guurdians,  and  such  g^uardians  shall  raise 
i  the  money  required  by  such  precepts  to  be  paid  ha  like 
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manner  as  the  money  required  by  suoli  guardians  for 
the  retief  of  the  poor,  and  shall  pay  snoh  moneys  at  the 
time  limited  and  in  the  manner  prescribed  by  snoh  pre- 
cepts. And  if  the  treasurer  of  such  guardians,  or  any 
person  on  his  or  their  behalf,  tender  to  the  treasurer  of 
the  oonnty  or  place  for  which  such  justices  act  the 
aflvregate  of  the  said  several  sums,  or  if  he  so  tender  the 
whole  sum  assessed  0)1  every  such  parish  or  parishes,  in 
respect  of  any  such  rate  or  rates,  together  with  a  copy 
of  such  precept,  in  which  are  specified  the  parish  or 
parishes  and  the  rate  or  rates  in  respect  of  which  the 
same  is  so  tendered,  the  treasurer  of  the  county  shall 
receive  the  sum  tendered,  notwithstuiding  that  the  sums 
required  to  be  paid  on  behalf  of  other  of  such  parishes  or 
of  other  of  such  rates  be  not  then  tendered,  and  shall 
give  a^  receipt  for  the  sum  or  sums  received  by  him 
aocordingly,  out  he  shall  not  receive  any  sum  on  behalf 
of  any  such  parish  less  than  the  whole  of  the  sum 
assessed  and  charg^ed  thereon  in  respect  of  one  such 
rate.  And  the  receipt  of  the  treasurer  of  such  county 
or  place  shall  be  a  good  discharge  for  the  payment  of 
the  sums  specified  in  any  such  precept,  or  of  any  of 
them. 

14.  By  sects.  2  and  9  of  the  said  Act,  the 
justices  of  a  county  at  quarter  sessions,  are 
empowered  to  appoint  a  committee  for  the  purpose 
of  preparing  a  oasis  or  standard  for  assessing 
county  rates,  and  the  committee,  so  appointed  by 
the  justices,  are  empowered  to  cause  new  valua- 
tions to  be  made  as  often  as  they  think  fit,  in 
order  to  ascertain  the  value  at  which  property 
liable  to  be  assessed  towards  the  county  rate 
ought  to  be  charged. 

15.  The  form  of  precept  given  in  the  schedule 
of  the  said  Act,  and  referred  to  in  the  26th  section, 
is  as  follows : 

County  of  to  wit.— To  the  Guardians  of  the 

Union. — ^These  are  to  require  you  the  guardians  of  the 
Union  from  and  out  of  the  moneys  paid  into  the 
hands  of  the  treasurer  of  your  union,  for  the  uses  and 
purposes  of  the  said  union,  to  pay  or  cause  to  be  paid 
on  or  before  the  dav  of  into  the  hands  of 

A.  B.,  treasurer  of  the  said  county,  appointed  to  receive 
h  e  same,  the  sum  of  beini'  the  amount  of  the 

several  and  respective  sums  of  money  hereunder  set 
down  and  expressed  opposite  to  and  against  the  names 
of  the  several  parishes,  townships,  or  places,  comprised 
within  jour  said  union,  the  said  several  sums  being 
respectively  charged  and  assessed  thereon,  as  the  propor- 
tion of  the  several  parishes,  townships,  or  places  towards 
the  ffeneral  county  rate  at  in  the  pound,  made 

at  the  last  quarter  sessions  (or  general  sessions)  of  the 
peace  held  at  in  and  for  tne  said  county. 

(Signature  of  the  Clerk  of  the  Peace.) 

Kames  of  Parishes.  County  rate  at 

in  the  pound. 

16.  Bjr  the  Union  Chargeability  Act  1865  (28 
&  29  Vict.  c.  79),  s.  11,  it  is  provided,  that  the 
Poor  Law  Board  shall,  as  soon  as  convenient, 
make  all  such  orders  as  may  be  requisite  to 
render  the  provisions  of  the  said  Act  applicable 
to  the  proceedings  and  accounts  of  the  guardians 
of  unions,  and  of  overseers  of  parishes  comprised 
therein. 

17.  By  the  Consolidaled  Order  Amendment 
Order,  dated  26th  Feb.  1866,  the  Poor  Law  Board, 
in  pursuance  of  the  powers  g^ven  them  as  afore- 
saia,  ordered  as  follows : 

Art.  1.  The  clerk  (that  is  the  clerk  of  the  board  of 
guardians  of  a  union)  shall  as  soon  as  convenient  before 
the  25th  day  cf  March  next,  and  thenceforth  four  weeks 
before  the  29th  September  and  the  25th  of  March 
respectively  in  each  year,  estimate  the  probable  amount 
of  the  expenditure  in  the  relief  of  the  poor  and  other 
charges  by  the  guardians  on  behalf  of  the  union  as  well 
as  any  separate  expenditure  chargeable  against  any 
parish  therein  during  the  then  next  ensuing  half-year, 
and  estimate  the  probable  balance  due  to  or  from  each 
parish  at  the  end  of  the  current  half-year,  and  shall 
apportion  the  sums  to  be  contributed  by  the  several 


parishes  comprised  in  the  union,  according  to  the  law 
for  the  time  being  in  force  therein,  and  shall  pre^re  the 
orders  on  the  overseers  or  other  proper  authorities  of 
the  several  parishes,  for  the  payment  of  such  respective 
contributions,  and  of  any  such  separate  expenditure  as 
aforesaid,  and  the  orders,  so  prepared,  shall  be  laid 
before  the  guardians  for  their  consideration  a  reason- 
able time  before  the  expiration  of  the  current  half-year. 
Art.  2.  The  guardians  shall  make  orders  on  the  over- 
seers or  other  proper  authorities  of  everv  parish  in  the 
union  at  the  commencement  of  each  half-year  ending  on 
tile  days  above  men^oned.  and  from  time  to  time  as 
oooassion  may  arise,  for  tne  payment  to  the  guardians 
of  all  such  sums  as  may  be  required  by  them  as  the  con- 
tribution of  the  parish  to  the  common  fund  of  the  union, 
and  for  any  other  expenses  separately  chargeable  to  the 
guardians  on  the  parish,  and  m  such  orders  the  contri- 
butions shall  be  directed  to  be  paid  in  one  sum,  or  bv 
instalments  on  days  to  be  specified  in  such  orders  as  to 
the  fn^ardians  may  seem  fit. 

18.  On  the  25th  March  1886  the  plaintifEs  made 
the  poor  rate  for  the  year  ending  the  25th  March 
1887,  which  was  intituled  as  follows  : 

An  assessment  comprising  volumes  1  and  2  for  the 
relief  of  the  poor  of  the  township  of  Self  ord  in  the  county 
of  Lancastiar,  and  for  other  purposes  chargeable  thereon 
according  to  law,  made  the  31st  day  of  March  1886, 
after  the  rate  of  Ss.  lOd,  in  the  11.,  from  the  date  hereof 
to  the  25th  March  1887; 

and  demand  notes  were  subsequently  served 
upon  the  defendants  in  respect  of  the  lands,  tene- 
ments and  hereditaments  hereinbefore  referred 
to,  of  which  the  material  part  is  as  follows  : 

Township  of  Salford. — ^In  the  Salford  Union. — ^The 
London  and  North-Western  Bailway  Company. — ^The 
overseers  of  the  poor  hereby  respectfully  demand  pay- 
ment of  a  poor  rate,  at  de.  lOd.  in  the  i>ound,  made  31st 
March  1886,  as  below,  now  due  from  yon. 

Particulars  of  the  rate,  or  purposes  for  which  the 
above  rate  has  been  made  at  in  tne  pound  respectively : 
Poor,  If.  Qid.     Borough,  2«.  O^d.     County,  Sfd. 

19.  The  plaintiffs,  in  laying  the  said  rate,  took 
into  consideration  the  amounts  which  the  would 
be  called  upon  to  pay  as  the  contribution  of  the 
said  township  to  the  boroagh  rate  of  the  said 
borough  of  Salford,  and  as  the  contribution  of 
the  said  township  to  the  connty  rate  of  the  said 
county  of  Lancaster,  under  the  provisions  of  the 
Acts  hereinbefore  set  forth  respectively,  for  the 
period  for  which  the  said  rate  was  laid,  as  well  as 
the  amount  which  they  could  for  the  like  period 
be  called  u^n  to  pay  to  the  guardians  of  the  said 
Salford  Union  under  the  Poor  Law  Amendment 
Act  (4  &  5  Will.  4,  c.  76),  as  the  contribution  of  the 
township  of  Salford  to  the  common  fund  of  the 
Salford  roor  Law  Union  for  the  relief  of  the  poor 
of  the  said  union. 

20.  On  the  7th  April  1886  the  plaintiffs  were 
served  with  precepts  from  the  council  of  the  said 
borough  of  Salford,  requiring  the  i)laintiff8  to  pay 
the  contribution  of  tne  township  of  Salford 
towards  the  borough  rate  of  the  said  borough. 
One  of  such  precepts  was  under  the  corporate 
common  seal  of  tne  borough  of  Salford,  and 
signed  by  the  mayor,  and  the  other  of  such 
precepts  was  under  the  hand  and  seal  of  the  head 
constable  of  the  borough. 

21.  The  said  precepts  were  in  the  following 
form,  that  is  to  say : 

Borough  of  Salford  in  the  county  of  Lancaster  to 
wit. — To  the  Overseers  of  the  Poor  of  the  tovmship  of 
Salford. — In  pursuance  of  an  order  of  the  council  of  the 
borough  of  Salford,  duly  made  under  the  authority  of 
the  Act  or  Acts  of  Parliament  now  in  force  in  that 
behalf,  you  the  overseers  of  the  poor  of  the  township  of 
Salford,  being  a  township  wholly  within  the  said  borough 
of  Salford,  and  you  the  said  overseers  being  the  persons 


620 


MAGIBTKATES'  CASES. 


Q.B.  DivJ 


Farmek  and  others  v.  London  and  No&th-Wsstekn  Bailwat  Go.         [Q*B.  Dit. 


who  by  law  may  make  a  poor's  rate  for  the  said  township, 
are  hereby  ordered  and  required  to  pay  oat  of  tiie  poor  s 
rate  made  and  ooUected,  or  to  be  made  and  coUeoted, 
for  the  said  township  of  Salford,  the  snm  of  86,5601. 8«.  3d., 
being  the  amonnt  for  which  the  said  township  is  liable  of 
or  towards  a  oertain  borongh  rate  doly  made  for  the 
said  boroagh  of  Salford,  and  to  which  said  amount  the 
said  township  hath  been  duly  assessed  and  rated.  Given 
under  my  hand,  and  under  the  corporate  common  seal  of 
the  borough  of  Salford,  this  7th  April  1886. 

22.  On  the  13th  Aug.  1886,  and  on  the  llih  Feb. 
1887,  the  guardians  of  the  poor  of  the  Salford 
Union,  under  the  provisions  of  the  said  15  &  16 
Vict.  c.  81,  and  the  said  order  of  the  Poor  Law 
Board  of  the  26th  Feb.  1886,  enabling  them  in 
that  behalf,  served  upon  the  plaintiffs  their 
precept  requiring  the  plaintiffs  to  pay  the  contri- 
Dution  of  the  township  of  Salfora  towards  the 
general  county  rate. 

23.  The  following  is  the  form  of  the  precept 
served  upon  the  plaintiffs  on  the  13th  Aug.  1886, 
as  aforesaid,  that  is  to  say  : 

Guardians'  Order  for  County  Bates.— Salford  Union.— 
To  the  Overseers  of  the  Poor  of  the  township  of  Salford 
(the  plaintiffs). — You  are  hereby  ordered  and  directed  to 
pay  t4)  on  behalf  of  the  guardians  of  the  poor  of 

the  Salford  Union,  on  or  before  the  25th  Aug.  1886,  the 
sum  of  22601.  3^.  lid.  from  the  noorrato  of  the  township 
of  Salford,  to  defray  the  severu  and  respective  sums  of 
money  hereunder  set  down  and  expressed,  the  sums 
being  respectively  charged  and  assessed  upon  the  said 
township  as  their  proportion  towards  the  general  county 
rate  and  towards  the  other  purposes  hereunder  set  down 
and  expressed,  and  which  sums  are  by  a  precept  of  the 
clerk  of  the  i>eace  for  the  said  county  to  the  said 
guardians,  dated  the  27th  July  1886,  required  to  be  paid 
by  the  said  guardians  to  the  treasurer  of  the  said 
county. 

24.  The  precept  served  upon  the  plaintiffs  by 
the  said  guardians  on  the  11th  Feb.  1887  was  in 
similar  form  to  the  precept  lastly  set  forth. 

25.  The  total  deficiency  which  arose  in  respect 
of  the  rate  so  laid  by  the  plaintiffs  for  the  year 
1886-7  in  respect  of  the  assessment  of  the  said 
rates  upon  tne  said  lands  &c.,  so  taken  by  the 
defendants  under  the  powers  of  their  Act,  computed 
at  the  net  rateable  value  of  the  same  at  the  time 
of  the  passing  of  the  said  special  Act,  amounted 
to  the  sum  of  951{.  16«.  3<2.,  which  the  plaintiffs 
duly  demanded  from  the  defendants. 

26.  The  defendants  refused  to  pay  the  said  sum 
of  951 Z.  1 66.  Sd,f  and  thereupon,  on  the  5th  March 
1887,  the  plaintiffs  commenced  this  action  against 
the  defenaants  for  the  recovery  of  the  whole  of 
the  said  deficiency  by  a  specially  indorsed  writ. 

27.  The  defendants  have  paid  into  court  the 
sum  of  S77L  12«.  9(2.,  the  amount  of  the  said 
deficiency  apportionable  to  the  amount  paid  b^ 
the  plaintiffs  to  the  said  guardians  as  the  contri- 
bution of  the  said  township  of  Salford  to  the 
common  fund  of  the  Salford  roor  Law  Union,  and 
contend  that  that  sum  is  all  that  they  are  liable 
to  pay,  under  the  133rd  section  of  the  Lands 
Clauses  Consolidation  Act  1845. 

28.  Copies  of  the  Act  of  Parliament  referred  to 
in  this  case,  and  of  the  pleadings,  and  of  the  par- 
ticulars of  the  plaintiffs'  claim  delivered  in  the 
action,  accompany  and  are  to  be  taken  as  part  of 
this  case. 

29.  The  amonnt  claimed  on  account  of  boroucrh 
rate  is  at  2«.  Ohd,  in  the  pound,  or  &ay  506Z.  198. 6d, ; 
the  amount  claimed  on  account  of  county  rate 
is  at  3|c2.  in  the  pound,  or  say  67L  4tf.  Id. 

The  question  for  the  opinion  of  the  court  is, 


whether  the  plaintiffs  are  entitled  to  recover  the 
said  said  sums  or  either  of  them. 

If  the  court  is  of  opinion  that  the  plaintiffs  are 
entitled  to  recover  the  said  sums  or  either  of  them, 
judgment  is  to  be  entered  accordingly  for  the 
plaintiffs  with  costs.  If  the  court  is  of  opinion  that 
the  plaintiffs  are  not  entitled  to  recover  anything 
beyond  the  sum  paid  into  court,  judgment  is  to  be 
entered  for  the  plaintiffs  for  the  amount  paid  into 
court,  with  costs  incurred  down  to  the  date  of  such 
payment,  less  the  costs  of  the  defendants,  to  be 
taxed,  incurred  subsequently  to  the  date  of  the 
said  payment. 

Henn  CoUms,  Q.C.  (StUtan  with  him)  for  the 
plaintiffs. — ^The  plaintiffs  are  overseers  of  the 
township  of  Salford,  and  the  defendants  have 
taken  certain  lands  for  the  purposes  of  their 
works,  and  have  thereby  annihilated  them  for 
rating  purposes,  and  the  question  here  arises 
under  tne  133rd  section  of  the  Lands  Clauses 
Consolidation  Act  1845,  which  provides  that  in 
such  a  case  the  defendants  shall  oe  liable  to  make 
S2:ood  any  deficiency  that  may  arise  in  the  asaess- 
ment  to  the  land  tax  or  poor  rate  in  consequence 
of  the  lands  being  so  taken  by  them.  The 
question  is,  whether  what  we  now  claim  is  a 
deficiency  in  the  several  assessments  for  poor 
rate.  We  are  claiming  the  deficiency  between  the 
old  rateable  value  and  the  rate  which  we  have 
now  made  upon  them,  and  the  defendants  admit 
our  right  to  any  deficiency  in  poor  rate  properly 
so  called,  but  they  say  we  are  demanding  from  them 
something  which  is  not  poor  rate  at  all,  namely, 
a  contribution  to  the  borough  rate,  and  a  contri- 
bution to  the  county  rate.  The  machinery  by 
which  these  sums  are  raised,  and  the  only 
machinery  which  the  overseers  can  pat  in  opera- 
tion, is  the  poor  rate,  and  the  overseers  have  to 
make  a  rate  which  must  cover  all  those  sums 
which  for  any  reason  they  are  bound  to  pay 
out  of  the  poor  rate.  Now,  they  are  bound  by 
the  Act  of  Parliament  to  pay  out  of  the  poor 
rate  part  of  the  borough  rate.  [Field,  J. — ^Tnere 
seems  to  be  this  difference  between  the  borough 
rate  and  the  county  rate,  that  the  borough  rate 
comes  out  of  the  poor  rate,  whereas  the  ooanty 
rate  is  only  to  be  levied  in  the  same  manner  as 
the  poor  rate.]  The  guardians  are  to  raise  it  in 
the  same  manner,  but  they  have  to  do  so  through 
the  machinery  of  the  overseers ;  that  appears  by 
the  form  of  the  precept  in  paragraph  15  of  the 
case.  As  to  the  borough  rate,  the  case  seems 
quite  clear,  because  the  borough  rate  is  in  terms 
payable  out  of  the  poor  rate ;  as  to  the  county 
rate,  I  admit  it  stands  on  a  different  footing. 
But  when  we  look  at  the  machinery  which  the 
Legislature  has  provided,  it  is  clear  that  the 
fund  from  which  that  sum  should  be  pud  'was 
the  poor  rate,  because  the  machineiy  is  this : 
Precept  to  the  guardians  to  provide  a  certain 
fund ;  power  to  the  guardians  to  raise  that  fund 
by  precepts  to  the  overseers ;  power  exercised  by 
the  guardians  in  the  form  of  the  precept,  direct- 
ing them  in  terms  to  raise  it  out  of  the  poor  rate. 
The  overseers  have  no  power  to  make  any  rate 
except  the  poor  rate,  and  although  the  guardiaiis 
raise  the  money,  it  is  through  the  overseers,  as 
appears  by  article  2,  in  paragraph  17.  The  over- 
seers stand  as  they  were  before,  with  power  to 
levy« the  poor  rate;  the  guardians  oometo  them 
and  say,  *' We  require  so  much,  give  it  to  us,"  and 
there  is  no  fund  except  the  poor  rate.  [Fixu»,  J.— 
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It  ia  something  like  a  case  which  I  think  Ttent  to 
the  Court  of  Appeal,  in  which  the  statute  made 
the  expenses  of  an  election  petition,  or  election 
commission,  payable  out  of  the  poor  rate  of  the 
city  of  Oxfora.  The  undergraduates  have  no  vote 
for  the  city  of  Oxford,  but  an  order  was  made 
upon  the  heads  of  colleges,  ordering  them  to  pay 
a  proportion  of  the  expenses  of  this  election  peti- 
tion. The  heads  of  colleges  thought  it  very  hard 
that,  as  they  had  no  vote  and  took  no  part  in  the 
election,  thev  should  be  compelled  to  pay  a  part 
of  the  cost ;  but  it  was  C{uite  clear  that  the  Legisla- 
ture had  thrown  the  incidence  of  it  on  the  poor 
rate,  and  we  held,  and  the  Court  of  Appeal  also 
held,  that  they  must  pay  that  proportion  which 
was  caused  by  this  election  petition.]  There  is 
no  case  exactly  decisive  of  the  point,  but  there 
are  some  observations  on  the  subject,  made  by 
Lord  Chelmsford,  in  the  case  of 

The  EcLsl  London  Baihcay  Company  v.  Whitechurch, 
90  L.  T.  Bep.  N.  S.  414 ;  7  App.  Cas  90 ;  43  L.  J. 
150,  M.  C. ;  22  W.  E.  665. 

Boaanquetf  Q.C.  {Moon  with  him)  for  the 
defendants. — The  liability  imposed  by  the  133rd 
section  is  confined  to  land  tax  and  poor  ral^e. 
The  intention  of  the  statute  was  its  intention  in 
the  year  184-5,  when  it  was  passed.  In  the  year 
1845,  certain  Acts  were  in  force — ^general  Acts — 
rendering  parishes  and  places  liable  to  certain 
-well-known  rates,  the  poor  rate,  the  borough  rate, 
the  countv  rate.  There  were  in  1845  at  least  those 
three  well-known  rates,  besides  other  rates  which 
I  need  not  now  mention.  Then  the  133rd  section  is 
passed,  which  imposes  on  the  promoters  a  liability 
to  make  good  two  things,  namely,  land  tax  and 
poor  rate,  clearly  not  providing  at  that  time 
that  the  promoters  should  be  liable  for  the  local 
taxes.  At  that  date,  when  there  were  these  well- 
known  rates,  nothing?  is  mentioned  in  the  way  of 
rate,  except  poor  rate.  I  will  take  the  county  rate, 
and  that  was  provided  for  generally  by  tne  Act 
set  out  in  paragraph  11  of  the  case,  which  was  in 
force  in  lo45,  and  under  that  Act  the  county  rate 
was  not  levied  as  paii*  of  the  poor  rate.  Poor  rate 
is  a  tax  on  those  who  possess  property  for  the 
benefit  and  maintenance  of  paupers.  The  object 
of  the  county  rate  is  different;  the  difference 
between  the  poor  rate  and  other  rates  is  this,  that 
those  who  pay  poor  rates  get  no  benefit  them- 
selves from  the  rate,  but  those  who  pay  other 
rates  do  get  a  benefit.  If  there  was  no  liability 
in  1845  upon  the  defendants  to  pay  these  rates, 
then  there  roust  be  snme  clear  enactment  which 
pats  that  tax  upon  them.  I  contend  there  is  no 
such  enactment;  the  Act  on  which  my  friend 
relies  for  levying  the  county  rate  is  a  mere  matter 
of  machinery,  and  that  does  not  alter  the  incidence 
of  the  tax.  Then  as  to  the  borough  rate,  the 
Municipal  Corporations  Act  of  1882  provides  how 
the  borough  rate,  which  was  created  in  1836  and 
existed  in  1845,  may  be  raised,  and  as  up  to  1882 
the  rate  was  not  chargeable  on  the  poor  rate,  so 
the  Act  of  1882  does  not  make  it  so.  In  this 
statute  of  1882  the  law  remains  as  before,  with 
alternative  powers  of  raisins:  the  rate,  but  that 
was  only  machinery  for  raising  it,  and  this  is 
still  a  separate  borough  rate;  and  not  chargeable 
on  the  poor  rate,  and  therefore  the  defendants 
are  not  liable  to  pay  it. 

Field,  J. — ^This  is  a  special  case,  raising  two 
important  questions — very  important  indeed — 
namely,  whether  or    not  the  respondents,  the 


London  and  North- Western  Railway  Company, 
are  liable  to  make  good  the  deficiency  arising  on 
the  assessment  of  certain  property  which  they 
have  taken  and  used  for  the  purposes  of  their 
railway.    There  has  been  no  appeal  by  the  rail- 
way company  against  the  rate.     Of  course,  if 
there  were  any  improper  purposes  in  that    rate 
which  ought  not  to  be  there,  it  would  have  been 
open  to  them  to  have  appealed  against  it,  and 
thereby  obtained  any  relief    which  they    were 
entitled  to  in  that    respect.     Perhaps,    in  this 
particular  property,  it  might  or  might  nor.  be  so ; 
we  have  not  to  discuss  that  question  now.    What 
we  have  to  discuss  is,  as  to  the  amounts,  which 
are  in  the  poor    rate  assessment  in  respect  of 
moneys  payaole  as  and  for  borough  rate,  and  as 
and  for  county  rate — whether  the  defendants  are 
entitled  to  deduct  those  moneys,  seeing  that  thay 
are  not  liable  under  the  Act  for  them.    The  ques- 
tion turns  upon  the  true  construction  to  be  placed 
upon  the  13ord  section  of  the  Lands  Clauses  Con- 
solidation Act  1845,  and  of  the  subsequent  Acts 
of  Parliament,  that  have  been  referred  to,  and 
which  are  stated  in  the  case.    Now  the  section 
itself  is  very  plain.    It  is  true  it  was  passed  in 
the  year  1845,  and  that  has  caused  Mr.  Bosanquet 
a  good  deal   of  anxiety,  because  he    wants    to 
contend,  that  because  it  was  passed  in  1845,  at  a 
time  when  there  was  no  subsequent   legislation, 
therefore  this  case  does  not  fall  within  the  purview 
of  that  section.    But,  of  course,  although,  at  that 
time  the  borough  rate  and  the  county  rate  were 
not  chargeable  out  of  the  amount  of  the  assess- 
ment by  the  poor  rate,  still  it  was  quite  com- 
petent to  the  Legislature  to  make  it  so  afterwards, 
and  Mr.  Henn  Collins  asserts  that  they  have 
done  so.      The  question  is,  whether    they  have 
or  not.    Now  what  are  the  words  of  the  ena<jt- 
ment  itself?      The    learned    Jud&:e  then    read 
sect.  133  of  the  Lands  Clauses  Consolidation  Act.] 
It  is  under  that  last  clause  that  the  present  action 
is  brought,  and  the  questions  for  our  decision 
divide  themselves  into  two  :  first  of    all,   with 
regard  to  the  borough  rate,  is  the  amount  which 
is  contributed  by  the  overseers  to  the  guardians 
of  the  union  in  respect  of  the  borough  rate,  and  is 
the  amount   which  is  to  be  contributed  in  like 
manner  with  reference  to  the  county  rate,  to  be 
taken  into  account    in    ascertaining  what    the 
amount  of  the  deficiency  is  ?    Mr.  Henn  Collins 
says  that  those  amounts  are  to  be  taken  into 
account,  because  he  says  that  the  effect  of  subse- 
quent legislation  has  been  to  make  those  two 
things  chargeable  by  law  upon  the  assessment  for 
the  poor.    The  words  of  the  Parochial  Assess- 
ment Act — that  is,  in  the  schedule — specify  the 
heading  of  every  rate,  and  the  heading  of  that 
rate  is  correctly  stated  in  paragraph  18  of  this 
case.    It  is  an  assessment  for  the  relief  of  the 
poor,  and  for  other  purposes  chargeable  thereon 
according  to  law.  Now,  I  think  there  is  certainly 
a  difference  between  the  borough  rate  and  the 
county  rate.     The  borough  rate   seems  to   me 
exceedingly  simple  and  clear,  because  this  is  the 
way  it  stands.    No  doubt,  as  Mr.  Bosanquet  has 
said,  the  borousrh  rate  was  a  creation  of  5  &  6 
Will.  4,  but  later  on,  in  the  7th  of  Will.  4,  a 
special  Act  was  passed,  to  provide  for  the  levying 
of  rates  in  boroughs  and  towns  having  municipal 
corporations.  Salf  ord  is  a  borough  or  town  having 
a  municipal  corporation,  and  therefore  this    Act 
i  applies  to  Salford.    Reciting  the  old  Act,  giving 
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aathority  to  make  a  borough  rate,  it  goes  on  to 
say  :  **  Whereas  no  authority  is  thereby  given  to 
the  churchwardens  or  oyerseers  of  the  poor  of 
any  parish  or  places  or  other  persons,  who  may 
thereby  be  legally  ordered  to  pay  or  levy  such 
rate,  to  pay  the  same  out  of  the  poor  rate  of  such 
respective  parishes  or  places,  or  otherwise  to  levy 
the  same  upon  the  inoabitants  thereof."  There 
was  an  Act  of  Parliament  which  said  they 
were  to  do  it  in  this  way ;  they  were  not  to  put 
their  hands  in  their  own  pockets.  This  is  the 
mode  in  which  they  were  to  get  that  money : 
"  Be  it  therefore  enacted,  that,  in  all  cases  where- 
by a  borough  rate  may  be  made,  the  council  may 
order  the  churchwardens  and  overseers  .  .  . 
to  pay  the  amount  of  such  part  and  portion  of 
such  rate  ....  out  of  the  poor  rate  made 
and  collected,  or  to  be  made  or  collected,  for 
such  parish  or  place."  That  was  the  legislation 
in  the  7  Will.  4  &  1  Vict.  Later  on  the  Act 
was  repealed,  and  later,  in  1882,  these  provi- 
sions were  made  in  lieu  of  it:  First  of  all,  as 
to  the  estimation  of  the  amount,  and  secondly, 
*'  in  order  to  raise  that  amount  the  council  shall, 
subject  to  the  provisions  of  this  Act,"  order  a 
rate,  called  a  borough  rate,  to  be  made  in  the 
borough.  How  is  that  to  be  made  P  The  council 
are  "  to  assess  the  contributions  to  the  borough 
rate  on  the  several  parishes  and  parts  of  parishes 
in  proportion  to  the  total  annual  value  of  the 
hereditaments  which  are  rateable  to  the  poor,  or 
In  respect  of  which  the  contribution  is  made  to 
the  poor  rate."  If  the  matter  had  stood  there,  I 
should  have  thought  that  Mr.  Bosanquet's  conten- 
tion would  have  oeen  sound,  because  tliat  would 
only  be  a  mode  of  levying  the  rate  in  proportion, 
in  the  same  mamier,  and  in  accordance  with  it, 
and  not  an  assessment  for  the  relief  of  the  poor 
rate.  The  very  next  section  proceeds  to  give  an 
alternative.  I  bielieve  there  never  was  known  what 
are  called  rates  in  aid,  whereb]^  public  authorities 
are  empowered  to  levy  contributions :  it  never 
could  be  done,  because  they  had  not  got  the  same 
machinery  as  the  churchwardens  and  overseers 
had.  Therefore  sect.  145  intends  to  provide  for 
that.  Sect.  145  says :  "  Where  a  parish  is 
wholly  in  a  borough,"  as  Salf ord  is, "  the  council 
may  from  time  to  time,  if  they  think  fit,  order  the 
overseers  to  pay  the  contribution  of  the  parish  to 
the  borough  rate  out  of  the  poor  rate  made  or  to 
be  made  for  the  parish."  The  next  section  is  not 
stated  here,  but  it  was  very  properly  referred  to 
by  Mr.  Bosanquet.  It  applies  to  divided  parishes. 
I  think  Mr.  Bosanquet  s  observation  is  not  un- 
reasonable, taking  it  by  itself,  that  you  would  not 
expect  to  have  found  that  the  sum  that  a  railway 
company  ought  to  pay  in  respect  of  a  deficiency 
should  differ  in  the  case  of  a  place  where  the 
parish  is  wholly  within  the  boundaries,  and  a 
place  part  of  which  is  within  the  boundaries  and 
part  not.  It  may  be — ^I  do  not  say  that  it  is  so, 
or  is  not  so,  but  it  may  be — ^that,  where  parishes 
are  partly  within  and  partly  without,  a  railway 
company  may  not  be  liable  for  the  deficiency.  I 
shall  not  decide  that  question  one  way  or  the 
other;  but  I  think  from  the  appearance  of  the 
section,  it  is  highly  probable  that  such  is  the 
state  of  things.  Undoubtedly,  that  makes  it 
necessary  to  see  whether  the  Legislature  have  said 
it,  and  in  this  case  it  seems  to  me  clear  that  they 
have  said  it.  They  have  said  most  distinctly 
that  the  borough  rate  is  to  be  paid  out  of  the 


poor  rate  made  or  to  be  made  for  the  parish. 
Again,  says  Mr.  Bo;janquet,  it  seems  not 
altogether  reasonable  that  this  discretion  should 
be  left  to  the  council — if  it  should  please  the 
council  of  the  borouj2:h  whether  they  would  make 
a  railway  company  liable  or  not  to  the  deficiency, 
because,  if  the  council  chose  to  make  a  rate,  it 
could  be  strongly  contended  that  the  company 
would  not  be  liable  for  a  deficiency  then.  Again, 
all  I  can  say  is,  that  the  Legislature  is  in  the 
habit  of  trusting  to  councils  of  boroughs  in  very 
many  and  important  respects,  and  I  assume 
they  consider  that  that  discretion  is  properly 
vested  in  them.  If  in  point  of  fact,  by  the 
language  of  the  Legislature,  the  money  assessed 
for  contribution  to  the  borough  rate  is  charge- 
able by  law  upon  the  assessment  of  the  poor  rate, 
then  It  seems  to  me  that  the  case  falls  within  the 
133rd  section,  and  the  money  paid  in  then  would 
be  regarded  as  a  deficiency  in  the  assessment  for 
the  poor  rate.  That  is  how  the  matter  seems  to 
me  to  stand  with  regard  to  the  borough  rate. 
With  regard  to  the  county  rate,  the  matter  is  not 
so  clear  as  it  is  with  regard  to  the  borough  rate. 
I  am  not  going  through  the  Acts  of  Parliament. 
This  is  the  short  history  ot  them.  Originally 
there  was  a  distinct  county  rate — ^a  county  rate 
made,  not  upon  individuals,  but  upion  the  total 
assessment  of  the  parish.  That  being  the  state 
of  things,  how  was  that  assessment  to  be  raised.^ 
The  section  of  the  15  &  16  Vict,  lays  down 
the  mode  in  which  it  is  to  be  done.  They  are 
to  cause  a  printed  list  of  the  parishes  to  be 
sent  to  the  overseers  of  the  poor;  they  are  to 
order  precepts  to  issue  to  the  guardians  of  eveiy 
union,  stating  the  sum  chargea  for  each  such  rate. 
That  is  again  the  county  rate,  and  no  doubt  the 
precept  there  assists  Mr.  Bosanquet  to  some 
extent.  It  keeps  up,  as  far  as  the  precept  is  con- 
cerned, the  difference  between  the  county  rate 
and  the  poor  rate,  because  it  says  that  the  money 
is  charged  and  assessed  thereon  as  the  propor- 
tion of  the  several  parishes  towards  the  general 
county  rate.  If  it  stopped  there,  I  shomd  still 
have  been  doubtful  whether  I  could  have  arrired 
at  the  same  conclusion  as  that  which  I  have 
arrived  at  now.  But  it  does  not  stop  there.  Then 
another  Act  of  Parliament  is  passed.  This  says 
that  the  guardians  of  the  poor  are  to  raise  the 
money  in  like  manner  as  the  money  required  by  the 
guaraians  for  the  relief  of  the  poor.  Again,  there 
comes  in  a  subsequont  consoliaated  order,  which 
seems  to  provide  for  that,  because  it  distinctly 
says,  by  article  2,  that  the  guardians  shall  make 
orders  on  the  overseers  or  other  proper  autho- 
rities of  every  parish  in  the  union,  at  the  com- 
mencement of  each  half-year,  ending  on  the  days 
above  mentioned,  and  from  time  to  time  as 
occasion  may  arise,  for  the  payment  to  the 
guardians  of  all  such  sums,  as  may  be  required 
by  them  as  the  contribution  of  the  parish  to  the 
common  fund  of  the  union,  and  for  any  other 
expenses  separately  chargeable  to  the  guardians 
on  the  parish,  and  in  sudn  orders  the  contribu- 
tions shall  be  directed  to  be  paid  in  one  sum  or 
by  instalments,  on  days  to  be  specified  in  such 
orders,  as  to  the  guardians  may  seem  fit." 
Therefore,  the  guardians  of  the  union  are  to 
raise  moneys  by  precepts  in  like  manner  as 
the  money  required  for  the  relief  of  the  poor. 
How  is  that  money  raised?  It  is  raised  by  a 
precept  to  the  overseers.    The  overseers  arc  com- 
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manded  by  the  precept  to  pay  the  moneys.  It 
must  be  oat  of  toe  poor  rate,  because  they  have 
no  other  moneys  in  their  hands.  If  there  were  a 
separate  rate,  and  if  there  were  moneys  standin;^ 
to  their  credit  at  the  separate  rate,  that  would 
cease  to  be  money  payable  out  of  the  poor  rate. 
It  seems  to  me,  although  not  very  clearly  put, 
that  the  true  effect  of  that  legislation  is,  that 
the  only  moneys  that  are  impressed  with  the  lia- 
bility to  make  up  this  deficiency  are  payable  out 
of  the  poor  rate.  In  principle  it  is  like  the  case 
I  spoke  of  just  now — the  Oxford  case.  The  same 
thing  occurred  there.  Although  it  seemed  to  be 
inequitable  that  the  heads  of  colleges  and 
graduates  should  have  to  pay  the  expenses  of  in- 
quiring into  an  election  in  which  they  took  no 
part  whatever,  and  in  which  they  had  no  vote, 
yet  the  Legislature  thought  it  right — finding 
there  is,  as  tney  know  there  is,  one  general  fund 
produced  by  a  simple  system  of  rating  over  an 
area,  by  which  every  individual  is  reasonably 
brought  to  bear  his  share  of  the  taxation  in  ques- 
tion-shaving got  the  general  fund  to  apply  to,  the 
liCgislature  seemed  to  think,  and  dia  evidently 
think,  that  it  is  more  in  the  public  interest  that 
moneys  of  that  kind  should  oe  paid  out  of  that 
specific  fund,  although  it  might  nappen  that  there 
may  be  inequalities,  or  that  there  may  be  some 
apparent  want  of  reason  for  that  particular  mode 
oi  doing  it ;  the  Legislature  seemed  to  think  that 
it  is  for  the  general  convenience  of  the  public 
that  there  should  be  one  rate,  one  assessment,  one 
payment — everything  simplified  in  that  way. 
Therefore  the  Legislature  seemed  to  think  it 
better  to  charge  everything  upon  those  funds 
that  are  already  in  existence  with  an  existing 
and  well-known  machinery,  than  to  have  separate 
funds  created  for  that  purpose.  The  question  we 
have  to  deal  with  now  is,  whether,  in  the  nresent 
state  of  le^slation,  these  moneys  are  moneys 
raised  withm  the  language  of  the  section.  Are 
they  deficiencies  in  the  assessments  of  the  poor 
rate  P  It  seems  to  me  that  they  are  those  defi- 
ciencies, and  that  therefore  judgment  must  be 
for  the  plaintiffs. 

Wills,  J. — I  am  of  the  same  opinion.  In  the 
events  which  have  happened,  the  railway  com- 
pany are  bound,  under  tne  Act  of  Parliament,  to 
make  good  the  deficiency  in  the  amount  of  the 
assessment  to  the  poor  rate.  If  therefore  the 
poor  rates  are  properly  applicable  to  the  subject- 
matter  now  under  discussion,  namely,  to  supple- 
ment the  borough  rate,  and  to  supplement  the 
county  rate,  the  railway  company  cannot  com- 
plain. They  must  make  good  the  deficiency  in 
the  poor  rate,  for  whatever  purposes  that  poor 
rate  is  applicable  according  to  law.  As  to  the 
borough  rate,  it  seems  to  me  absolutely  beyond 
all  possibility  of  question  that  the  poor  rate  is 
properly  made  applicable  to  pay  the  contribution 
of  tne  parish  towards  the  borough  fund,  because 
the  Acts  of  Parliament — originally  the  Municipal 
Corporations  Act  of  1837,  and  subsequently 
the  Act  of  1882,  in  different  language  but  the 
same  in  substance — have  empowered  the  council 
to  direct  that  the  contributions  of  the  parishes 
towards  the  borough  rate  should  he  paid  out  of 
the  poor  rate.  If  so,  the  poor  rate  is  properly 
made  applicable  to  those  charges.  Therefore  the 
poor  rate  must  be  applied  to  that  purpose,  and 
if  there  is  not  enough  to  pay  it  without  the  extra 
contribution  of  the  railway  company,  they  must 


make  it  good,  although  it  happens  that  the  pro- 
portion of  the  poor  rate  is  applied  to  pay  the 
Dorough  rate,  wnich  clearly  would  not  be  a  poor 
rate,  or  part  of  a  poor  rate,  except  for  the  specific 
claim.    When  the  Legislature  has  once  enacted 
that  it  shall  be   paid  out  of  poor  rate,  or  may 
be   paid   out  of    poor    rate,   and    events    have 
happened,  which  make  it  payable  out  of  poor  rate, 
I  cannot  see  on  what  ground  the  exemption  that 
has    been  contended    for    can    be    established. 
Then  the  case  of  the  county  rate  is  undoubtedly  a 
little  more  difiicult.  At  the  time  when  the  Lands 
Clauses  Act  was  passed,  it  is  clear  that  under  the 
old  Act  of  Greo.  ^-— at  least  it  seems  to  me  clear — 
no  part  of  the  county  rate  could  have  been  paid 
out  of  the  poor  rate.      Therefore  the  railway 
company  could    not  have  been  called  upon  to 
make  good  the  deficiency  indirectly  in  the  county 
rate.    Then  the  Act  of*  15  &  16  Vict,  came,  and 
that  puts  the  county   rate  upon   altogether  a 
different  footing.    Wnereas  by  the  former  Act, 
after  apportioning  it  among  the   parishes,  the 
overseers  were  to  collect  it  as  a  separate  county 
rate,  after  the  15  &  16  Yict.  that  was  no  longer 
to  be  so.    The  county  rate  was  divided  amongst 
the  parishes,  and  tnere  it  stopped,  as  a  county 
rate,    under  ordinary  circumstances.     Without 
discussiuff  the  provisions  which  were  made  to 
apply  to  the  cases  of  divided  parishes,  and  areas 
specially  situated,  to  which  the  machinery  of  the 
poor  law  was  not  applicable,  it  went  on  to  say 
that,  in    place    of  the    former  machinery,  the 
guardians    were    to   receive  precepts  from   the 
justices,  and  that  they  shoula  raise  the  money, 
required  by  such  precepts  to   be  paid,   in  like 
manner  as  the  money  required  by  the  guardians 
for  the  relief  of  the  poor  is  paid.    There  it  stops. 
There  is  no  further  machinery  provided.    It  may 
be  rather  a  defective  way  of  exoressing  what  the 
Legislature  intended,  but  it  never  seems  to  have 
created    any    difficulty  in    practice,  nor   can  I 
conceive  that,  with  a  little  goodwill,  there  is  any 
difficulty  in  arriving   at   wnat  was   meant.    ]!t 
meant  that  the  ordinary  machinery  of  the  poor 
law  should  be  put  in  motion,  and  that  this  charge 
should  be  added  to  the  sums  to  be  collected  by 
way  of  poor  rate.    What  seems  to  me  to  be  quite 
conclusive  upon  that  point  is,  that,  unless  it  is 
lumped  with  the  poor  rate,  and  made  part  of  it, 
there  is  no  machinery  for  collecting  it  at  all.  For 
all  practical  purposes  it  is  not  a  rate,  unless  the 
liability  to  pay  it  can  be  enforced  by  summons 
and  distress   and  all  the  rept  of  the  ordinary 
machinery,  and   the  very    fact    that    no    such 
machinery  is  provided  seems  to  me  to  be  con- 
clusive that  the  Legislature  meant  it  should  now 
become  part  of  the  poor  rate,  and  be  collected  as 
poor  rate — not  as  a  separate  rate,  but  as  part  of 
it,    because,    unless    it  is  part  of  it,  the  only 
machinery  provided  by  law  for  recovering  such 
rates  wo  old  be  inapplicable  to  that  portion  of  the 
rate  which  is  irrecoverable ;  and  that  observation 
is  strengthened  when  one  observes  that,  in  the 
case  of  divided  parishes,  and  other  parishes  where 
the  machinery  of  the  poor  law  canr.ot  be  applied, 
or  does  not  exist,  special   provisions  are  given, 
giving  not  only  power  of  distress  and  powers  of 
enforcement,  but  giving  the  same  sort  oi  relief  as 
is  given  to  the  persons  aggrieved  by  poor  rate. 
One  sees  how  exactly  right  that  is,  because,  if  it 
is  part  of  the  poor  rate,  the  only  question   which 
the  parishioner  is  entitled  to  raise  is,  whether  he 
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is  fairly  charged  with  the  rest  of  the  parishioners 
liable  to  be  charged.  If  he  has  an  objection  of 
that  kind,  he  raises  it  by  appeal  against  the  poor 
rate  as  effectually  and  as  well  as  if  ne  had  specific 
machinery  to  do  it ;  whereas,  when  he  is  made 
liable  to  a  new  rate  which  is  not  the  ordinary 
poor  rate,  and  which  is  levied  in  places  and 
under  circumstances  to  which  the  poor  rate 
mat:hinery  is  not  applicable,  then  he  comes  to 
have  an  opportunity  of  raising  the  same  question, 
and  that  opportunity  is  given  to  him  specifically 
in  such  cases.  It  seems  to  me  clear,  when  you 
come  to  look  at  it  carefully,  and  to  examine  it, 
that  the  Legislature  did  mean  that  from  and 
after  the  passing  of  the  15  &  16  Vict,  this 
county  rate  should  be,  for  the  purposes  of  collec- 
tion and  payment,  part  of  the  poor  rate.  If  so,  it 
must  be  paid  out  of  the  poor  rate,  and  therefore, 
if  there  is  a  deficiency  in  the  poor  rate,  it  will  be 
a  deficiency  which  applies  to  this  just  as  much 
as  to  any  other  subject-matter  to  which  the  poor 
rate  is  applicable.  It  seems  to  me,  therefore,  that 
our  judgment  must  be  for  the  plaintiffs,  and  with 
costs. 

Judgment  for  the  plaintiffs  for  674:1.   3*.   6d., 
with  coats. 

Solicitors  for  the  plaintiffs,  Chester,  Mayhew, 
Broome,  and  Griffiths,  for  Brett  and  Barclay, 
Manchester. 

Solicitor  for  the  defendants,  C.  H.  Mason, 


Dec.  16, 19,  20, 1887,  and  April  24, 1888. 
(Before  Pollock,  B.  and  Hawkins,  J.) 

Bray  (Surveyor  of  Taxes)  (app.)  v.  The  Justices 
OP  THB  County  op  Lancaster  (resps.).  (a) 

Revenue  —  Income  tax  —  Schedule  A.  —  County 
lunatic  asylum  provided  under  the  Lunatic 
Asylums  Act  1853  (16  ^-  17  Vict.  c.  97)— Parts 
occupied  hy  officers  with  income  of  1507.  or 
more — ^16  ^17  Vict.  c.  34,  sched.  A. 

The  justices  of  a  county  are  rightly  assessed  under 
schedule  A.  of  the  Income  Tax  Acts  on  such 
portions  of  the  public  buildings,  offices,  and 
premises  belonging  to  the  county  lunatic  asylum 
established  under  the  Lunatic  Asylums  Act  1853 
(16  ^17  Viet.  c.  97)  as  are  occupied  by  officers 
whose  whole  income  amounts  to  or  exceeds  1501. 
per  annum. 

This  was  a  case  stated  for  the  opinion  of  the 
court  under  43  &  44  Vict.  c.  19,  s.  59. 
The  case  wras,  so  far  as  material,  as  follows : — 
At  a  meeting  of  the  Commissioners  for  General 
Purposes  of  the  Income  Tax  Acts  for  the  Division 
of  Amoundemess,  in  the  county  of  Lancaster, 
held  at  the  office  of  the  said  commissioners  on 
the  15th  Oct.  1887,  the  justices  of  the  county  of 
Lancaster,  by  Frederick  Campbell  Hulton,  clerk 
of  the  peace,  appealed  against  an  assessment 
made  upon  them  under  schedule  A.  of  the  Income 
Tax  Acts  for  the  parish  of  Whittingham,  in  the 
said  division,  for  the  year  ending  the  5th  April 
1888,  whereby  they  were  assessed  in  respect  of 
certain  parts  of  Whittingham  Lunatic  Asylum, 
for  the  county  of  Lancaster,  used  as  apartments 
by  the  medical  superintendent,  medical  officers, 
and  steward  of  the  said  asylum,  and  in  respect  of 
a  separate  house  occupied  by  the  chaplain. 

(a)  Beportod  by  Joseph  6iuTB,£aq.,  Banlatet-fti-Law. 


By  5  &  6  Vict.  c.  35,  s.  61,  No.  6,  it  is  provided 
that  allowances  are  to  be  made  in  respect  of 
the  said  duties  in  schedule  A;  for  the  duties 
charged  on  any  hospital,  public  school,  or 
almshouse  in  respect  of  the  public  build- 
ings, offices,  and  premises  belonging  to  such 
hospital,  public  school,  or  almshouse,  and  not 
occupied  oy  any  individual  officer  or  the  master 
thereof,  whose  whole  income,  however  arising, 
estimated  according  to  the  rules  and  directions 
of  this  Act,  shall  amount  to  or  exceed  150Z.  per 
annum,  or  by  any  pprson  paying  rent  for  the 
same,  &c. 

The  Whittingham  Asylum  is  a  county  lonatic 
asylum  establisned  under  an  Act  of  l(j  &  17  Yict. 
c.  97,  and  is  a  hospital  and  house  provided  for  the 
reception  and  relief  of  poor  persons ;  that  iR  to 
say,  for  the  lodging,  maintenance,  medicine, 
clothing,  care,  and  treatment  of  pauper  lunatics. 

The  committee  of  the  asylum  duty  appointed 
the  medical  superintendent,  medical  officers, 
steward,  and  chaplain  under  sect.  55  of  the  last- 
mentioned  Act. 

The  medical  superintendent,  medical  officers, 
steward,  and  chaplain  are  each  respectivelr 
charged  to  the  income  tax  under  schedule  K 
in  amounts  exceeding  150Z.  per  annum. 

The  apartments  occupied  by  the  mediod 
superintendent,  medical  officers,  and  steward 
are  situated  in  and  form  part  of  the  asylum 
buildings. 

The  chaplain  occupies  a  house  separate  from 
the  asylum  buildings,  but  situate  in  the  asylum 
grounds. 

The  apartments  occupied  by  the  medial 
superintendent,  medical  officers,  and  steward, 
and  the  house  occupied  by  the  chaplain  are  not 
rated  or  charged  in  the  poor  rate  assessment, 
in  accordance  with  the  provisions  of  sect.  35  of 
the  Lunatic  Asylums  Act  1853. 

The  clerk  of  the  peace  contended  that  neither 
the  county  justices  nor  the  committee  of  visitors 
were  liable  to  pay  income  tax  under  schedule  A 
in  respect  of  the  apartments  occupied  by  the 
medical  superintendent,  medical  omcers,  snd 
steward,  ana  the  house  occupied  by  the  chaplain 
upon  the  following  grounds : 

1.  The  medical  superintendent  is  bound  by  Act 
of  Parliament  to  be  resident  in  the  asylum,  and 
the  medical  officers  and  steward  are  also  bound  to 
reside  within  the  building  by  order  of  the  com- 
mittee of  visitors. 

2.  The  medical  superintendent,  the  steward, 
and  medical  officers  may  be  tran.sferred  by  order 
of  the  justices,  or  in  the  case  of  the  medical 
officers  and  steward,  by  order  of  tho  medical 
superintendent,  at  a  mementos  notice,  from  one 
set  of  rooms  to  another. 

3.  The  medical  officers  have  not  exclusive 
occupation  of  their  apartments,  the  medical 
superintendent,  the  steward,  and  hoosekeeper, 
each  having  a  master  key  thereto. 

4.  There  is  no  such  occupation,  either  by  tiie 
committee  of  visitors  or  the  justices,  or  hy  the 
medical  officers,  as  contemplated  by  the  Act 
6  &  6  Vict.  c.  63,  No.  9,  r.  2. 

5.  The  chaplain  is  bound  to  reside  in  tlie 
house  which  has  been  built  expressly  for  the  pur- 
poses of  a  chaplain's  house. 

6.  The  furniture  in  the  case  of  the  medial 
officers  and  steward  is  supplied  wholly,  and  in 
the  case  of  the  medical  superintendent  and  chap* 
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lain  chiefly,  by  the  jastices.  The  medical  officers 
and  steward  are  also  boarded  at  the  expense  of 
the  county  rates.  The  medical  superintendent 
and  chaplain  aro  not  so  boarded. 

7.  The  justices  are  bound  by  16  &  17  Vict.  c.  97, 
to  provide  an  asylum  for  pauper  lunatics,  and 
the  building  is  erected  out  of  the  county  rates, 
and  there  is  no  beneficial  occupation  on  the  part 
of  any  of  the  officers,  they  being  servants  of  the 
justices  or  of  the  committee  of  visitors,  and  their 
occupation  being  compulsory. 

8.  The  medical  superintendent  and  other 
officers  were  not  removable  by  order  of  the 
justices  to  any  other  asylum  within  the  county, 
bat  were  liable  to  be  discharged  at  three  months' 
notice. 

And  in  support  of  his  case  the  clerk  of  the 
peace  quoted  the  cases  of  Jepson  (app.)  v.  Orihble 
(resp.),  (34  L.  T.  Rep.  N.  S.  493 ;  1  Ex.  Div.  151) ; 
Bent  (app.)  v.  Roberta  (resp.),  (37  L.  T.  Rep.  N.  S. 
673;  3  Ex.  Div.  Q^)\  Goomher  v.  The  Justices 
of  Berkshire  (47  L.  T.  Rep.  N.  8.  687;  50 
L.  T.  Rep.  N.  S.  405;  9  Q.  B.  Div.  17;  10  Q.  B. 
Div.  267;  9  App.  Cas.  61). 

The  surveyor,  in  reply,  contended  that  the 
county  justices  were  the  occupiers  of  the  whole 
of  the  asylum  within  the  meaning  of  the  Income 
Tax  Acts,  although  a  permissive  right  of  enjoy- 
ment had  been  given  for  the  timel)eing  to  the 
several  officers,  and  that  the  justices  were  liable 
to  the  duty  charged  for  so  much  of  the  said 
asylum  as  is  occupied  by  the  officers  having  an 
income  of  150Z.  a  year. 

After  hearing  the  statements  of  the  appellant 
and  the  surveyor,  the  said  commissioners  being 
of  opinion  that  the  assessment  could  not  lawfully 
be  maintained,  discharged  it. 

The  surveyor  being  dissatisfied  with  the  de- 
cision, requested  that  a  case  should  be  stated 
for  the  opinion  of  the  court,  and  the  case 
above  set  out  was  thereupon  stated  by  the  com- 
missioners. 

On  the  hearing  of  the  appeal  the  case  was  re- 
ferred back  to  the  junior  counsel  to  see  how  far 
tbey  were  agreed  upon  facts  alleged,  but  not 
specifically  round  by  the  case,  and  for  the 
questions  for  the  opinion  of  the  court  to  be 
added. 

The  following  additions  were  thereupon  made 
by  consent  to  the  case  as  originally  stated  : 

It  is  admitted  that  statements  of  fact  made  by 
the  clerk  of  the  peace  under  heads  of  his  conten- 
tions, numbered  respectively  1,  2,  3,  5,  6,  and  8, 
are  true  and  correct. 

It  is  further  admitted,  as  stated  in  his  seventh 
contention,  that  the  asylum  building  has  been 
erected  out  of  the  county  rates,  and,  except  as 
stated  in  the  case,  there  is  no  occupation  on  the 
part  of  any  of  the  officers,  they  being  servants  of 
the  justices  or  of  the  committee  of  visitors,  and 
their  occupation  beinj^  compulsory. 

It  is  further  admitted  that,  as  prescribed  by 
the  County  Property  Acts  1858  and  1871,  the 
legal  estate  of  the  land  upon  which  the  asylum  is 
built  has  been  conveyed  to  and  is  now  vested  in 
the  clerk  of  tbe  peace  of  the  county  of  Lancaster 
in  trust  for  the  purposes  of  the  Lunatic  Asylum 
Acts. 

The  questions  for  the  opinion  of  the  court  are  : 
Whether  the  asylum,  or  any  part  thereof,  is  pro- 
perly assessable  to  the  income  tax  under 
schedule  A.  P  If  the  asylum,  or  some  part  there- 
Mao.  Cas.— Vol.  XIV. 


of,  is  properly  assessable  to  income  tax,  are  the 
justices  for  the  county  for  the  time  being  charge- 
able with  income  tax  in  respect  of  the  said 
asylum,  or  part  thereof,  under  schedule  A.  ?  If 
the  said  asylum,  or  any  part  thereof,  is  properly 
assessable  to  income  tax  under  schedule  A.,  and 
the  said  justices  are  not  chargeable  with  income 
tax,  whether  the  committee  of  visitors  for  the 
time  being,  or  the  officers  residing  in  the  asylum, 
or  the  clerk  of  the  peace,  or  the  inhabitants  or 
ratepayers  of  the  county,  or  any  other  person  or 
body  of  persons,  are  chargeable  with  such  income 
tax  P  It  part  only  of  the  asylum  is  chargeable, 
what  part  is  chargeable,  and  in  what  capacity, 
and  how  is  the  amount  to  be  assessed?  Whether 
the  assessment  can  in  law  be  maintained,  and 
whether  the  commissioners*  decision  was  right  P 

The  Aitorwnf'Genercd  (Sir  R.  E.  Webster,  Q.C.), 
the  Solicitor' General  (Sir  E.  Clarke,  Q.C.),  and 
Dicey  for  the  appellant. 

Gainsford  Bruce,  Q.C.  and  Smyly  for  the 
respondents. 

The  arguments  sufficiently  appear  in  the  judg- 
ment of  the  court. 

April  24,  1888. — The  judgment  of  the  court 
(Pollock,  B.,  and  Hawkins,  J.),  was  delivered  by 

Pollock,  B. — ^This  is  an  appeal  from  the  de- 
cision of  the  Income  Tax  Commissioners  for 
tbe  Amoundemess  division  of  the  county  of 
Lancashire,  made  on  the  15th  Oct.  1887,  whereby 
they  dischar^d  an  assessment  of  income  tax 
made  on  the  justices  of  Lancashire,  for  the  year 
ending  5th  April  1888,  in  respect  of  certain  parts 
of  the  Whittingham  County  Lunatic  Asylum, 
used  as  apartments  for  the  medical  superintendent, 
medical  officers,  and  stewards,  and  m  respect  of 
a  separate  house  occupied  by  the  chaplain.  The 
case  was  argued  before  my  brother  Biiwkins  and 
myself  in  December  last,  and  we  took  time  to  con- 
sider our  judgment.  The  assessment  appealed 
against  was  under  schedule  A.,  and  in  the  follow- 
ing form :  "  Justices  of  the  County  of  Lan- 
caster. Whittingham  Asylum,  confined  to  such 
portions  of  the  public  buildings,  offices,  and  pre- 
mises belonging  to  the  asylum  as  are  occupied  by 
officers  whose  whole  income  amounts  to  or  exceeds 
150Z.  per  annum."  The  facts  material  to  our 
decision  are  as  follows :  The  Whittingham  Asylum 
is  a  county  lunatic  asylum  established  under  the 
16  &  17  Vict.  c.  97.  The  committee  of  visitors  of 
the  asylum  (appointed  by  the  justices  under  sects. 
2  and  21  of  the  Act)  duly  appointed  the  medical 
superintendent,  medical  omcers,  stewards,  and 
chaplain,  under  sect.  55  of  the  last-mentioned  Act. 
The  medical  superintendent,  medical  officers, 
stewards,  and  chaplain  are  each  resnectively 
charged  to  the  income  tax  under  schedule  E.,  in 
amounts  exceeding  1502.  per  annum.  The  apart- 
ments occupied  by  the  medical  superintendent, 
medical  officers,  and  stewards,  are  situated  in  and 
form  part  of  the  asylum  buildings.  The  chaplain 
occupies  a  house  separate  from  the  asylum  build- 
ings, but  situated  within  the  asylum  grounds. 
The  medical  superintendent  is  bound  by  sect.  55 
of  the  above  Act  to  be  resident  in  the  asylum. 
The  medical  officers  and  steward  are  bound  to 
reside  within  the  building,  by  order  of  the  com- 
mittee of  visitors.  The  medical  superintendent, 
the  steward,  and  medical  officers  may  be  trans- 
ferred by  order  of  the  justices,  or  in  the  case  of 
the  medical  officers  and  stewards,  by  order  of  the 
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medical  superintendent,  at  a  moment's  notice 
from  one  set  of  rooms  to  another.  The  medical 
officers  have  not  ezclnsive  occupation  of  their 
apartments,  the  medical  superintendent,  the 
steward,  and  housekeeper  each  having  a  master 
key  thereto.  The  chaplain  is  bound  to  reside  in 
the  house  which  has  been  built  expressly  for  the 
purposes  of  a  chaplain's  house.  T!he  furniture  in 
the  case  of  the  medical  officers  and  stewards  i's 
supplied  wholly,  and  in  the  case  of  the  medical 
superintendent  and  chaplain,  chiefly  by  the 
justices.  The  medical  omcers  and  stewards  are 
also  boarded  at  the  expense  of  the  county  rates. 
The  medical  superintendent  and  chaplain  are  not 
so  boarded.  The  justices  are  hound  by  16  &  17 
Yict.  c.  97toprovide  an  asylum  for  pauper  lunatics, 
and  the  building  is  erected  out  of  the  county  rates, 
and  there  is  no  beneficial  occupation  on  the  part 
of  the  officers,  they  bein^  servants  of  the  justices 
or  of  the  committee  of  visitors,  and  their  occupa- 
tion being  compulsory.  The  medical  superin- 
tendent and  other  officers  are  not  removable  by 
order  of  the  justices  to  any  other  asylum  within 
the  county,  but  are  liable  to  be  discharged  at 
three  months'  notice.  The  liability  to  assessment 
under  schedule  A.,  arises  as  follows :  By  the  Income 
Tax  Act  1863  (16  &  17  Vict.  c.  34)  the  duties  are 
granted  for  and  in  respect  of  the  property  in  all 
lands,  tenements,  hereditaments,  and  heritages  in 
the  United  Kingdom,  and  to  be  charged  for  every 
twenty  shillings  of  the  annual  value  thereof.  The 
duties  granted  by  the  said  Act  are,  by  sect.  5,  to 
be  assessed  and  collected  under  the  regulations 
and  provisions  of  the  Income  Tax  Act  1^2  (5  &  6 
Vict.  c.  35).  By  schedule  A.,  rule  No.  1  of  the 
latter  Act^  the  annual  value  of  lands  and  tene- 
ments charged  under  schedule  A.  is  to  be  under- 
stood to  be,  if  the  same  are  not  let  at  rack  rent, 
at  the  rack  rent  at  which  the  same  are  worth  to 
be  let  by  the  year ;  which  rule  shall  be  construed 
to  extend  to  all  lands,  tenements,  hereditaments, 
or  heritages  capable  of  actual  occupation  of  what- 
ever nature,  and  for  whatever  purpose  occupied, 
or  enjoyed,  and  of  whatever  value.  By  rule  2 
of  No.  9  every  person  having  the  use  of  any 
lands  or  tenements  shall  be  taken  and  considered 
for  the  purposes  of  this  Act  as  the  occupier  of 
such  lands  or  tenements  ;  and  by  sect.  /O  the 
several  duties  are  to  the  assessed  on  all  lands, 
tenements,  and  hereditaments  whether  occupied 
at  the  time  of  assessment  or  not.  Unless,  there- 
fore, the  apartments  in  question  are  exempted  by 
common  law,  or  by  the  reversion  of  some  statute, 
it  seems  clear  that  they  are  subject  to  income  tax 
under  schedule  A.  as  coming  within  the  words, 
"  all  lands,  tenements."  The  only  exemption  by 
statute  which  has  any  apparent  reference  to  the 
present  case  is  that  contamed  in  5  &  6  Vict.  c.  35, 
s.  61  (No.  6),  providing  that  allowance  is  to  be 
made  under  schedule  A.  for  the  duties  charged  on 
any  hospital,  public  school,  or  almshouse  in 
respect  of  the  public  buildings,  offices,  and 
premises  belonging  to  such  hospital,  public 
school,  or  almshouse,  and  not  occupied  by  any 
individual  officer  or  the  master  thereof,  whose 
whole  income,  however  arising,  estimated  accord- 
ing to  the  rules  and  directions  of  this  Act,  shall 
amount  to  or  exceed  150Z.  per  annum,  or  by  any 
person  paying  rent  for  the  same.  It  seems  only 
necessary  to  read  this  section  to  see  that  the 
apartments  occupied  by  the  medical  superinten- 
dent, medical  omcers,  and  steward,  and  tne  house 


occupied  by  the  chaplain,  each  of  whose  income 
exceeds  150Z.  per  annum,  come  within  the  scope  of 
the  Income  Tax  Acts,  and  not  within  the  allowance 
pronded  for.    A  more  serious  question  arises 
when  we  come  to  consider  the  objection  made  by 
the  respondents  upon  the  ground  that  the  apart- 
ments are  in  the  nature  of  Crown  property,  and 
are  solely  used  for  Grown  purposes.    The  principle 
upon  which  this  exemption  depends  is  thoroaghly 
established,  and  may  be  said  to  rest  upon  the 
well-known  rule  of  law  that  the  Crown  (by  virtue 
of  its  prerogative)  is  not  bound  by  any  statnte 
unless  it  be  expressly  named.    This  is  explained 
by  Lord  Kenyon  in  B.  v.  GooJc  (3  T.  K.  519), 
where   it  was    held  that   the    post-horse   duty 
imposed  by  the  25  Geo.  3,  c.  51,  was  not  payiU>l6 
m   respect  of   horses    employed  in  forwarding 
public  expresses  on  the  service  of  the  Crown. 
Since    that    decision     there    have    been    many 
instances   in  which  public    buildings    used  for 
Government  purposes  only  have  been  held  to  be 
exempt  from  poor  rates.    Thus  the  Horse  Guards 
{Lord  Amherst  v.  Lord  Somers  2  T.  R.  372j ;  the 
Post-office  (Smith  v.  Birmirigham,  7  E.  &  B.  483); 
the  Admiralty  {Beg.  v.  StewaH,  8  E.  &  B.  360), 
have  all  been  held  to  be  exempt  from  poor  rales 
upon  this  ground.    In  some  of  the  cases  which 
followed  these  the  court  appears  to  have  gone 
further,  and  allowed  the  exemption  in  favour  of 
premises    occupied    by    improvement    commis- 
sioners and  others  who  used  them  for  public 
purposes    other    than    Crown    or    Government 
purposes,  but  in  the  case  of  the  Tyne  Improce- 
ment  Commissioners  v.  Chirlon  (1  £.  A  £.  516) 
these  cases  were  all  brought  to  the  attention  d 
the  court,  and  Lord  Campbell,  in  giving  judg- 
ment, distinctly  rests  the  right  to  exemption 
upon  the  ground  that  "  the  purposes  for  which 
the  property  is  occupied  are  purposes  created  by 
the   Grovernment  of  the  country;"  and  in  the 
Mersey  Docks  and  Harbour  Board  v.    Cameron 
(12  L.  T.  Rep.  N.  S.  643 ;    11  H.  L.  Caa.  443) 
the  House  of  Lords  gave  effect  to  and  confirmed 
this  distinction.    Blackburn,  J.,  in  delivering  the 
opinion  of  the  judges,  states  that  the  exemption 
depends  entirely  upon  the  occupier  and  not  on 
the    title   to  the   property,   and  after  review- 
ing the  authorities  he  says  that:  "In  all  cases 
in    which    the    exemption    has    been    allowed, 
the    purposes    of    the    occapation    are   public 
purposes  of  that  kind  which  by  the  constitution 
of  this  country  falls  within  the  province  of  Govern- 
ment, and  are  committed  to  the  Sovereign,  so 
that  the  occupiers,  though  not  perhaps  strictly 
servants  of  the  Sovereign,  might  oe  considered ti» 
eonsimili  caau"    And  Lord  Westbury,  at  page 
505,  says  that  the  public  purposes  to  make  good 
an  exemption  '*  must  be  such  as  are  required  and 
created  oy  the  Government  of  the  country,  and 
are  therefore  to  be  deemed  part  of  the  use  and 
service  of  the  Crown."    In  Coomber  v.  The  Jus- 
tices of  Berkshire  (47  L.  T.  Rep.  N.  S.  687;  50 
L.  T.  Rep.  N.  8.  405;  9  Q.  B.  Div.  17;  10  Q.  B. 
Div.  267 ;  9  App.  Cas.  61)  the  Court  of  Queen's 
Bench,  the  Court  of  Appeal,  and  the  Honae  <^ 
Lords  all  held  that  the  question  whether  premises 
are  liable  to  be  rated  for  the  relief  of  tne  poor, 
and  whether  they  are  liable   to  be    taxea  for 
income  tax,  is  for  the  above  purposes  idejoticaL 
They  also  agreed  that,  in  order  to  establish  an 
exemption  in  either  case,  the  premiaes  in  qnestioB 
must  be  such  that  they  can  be  properly  treated 
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as  being  occupied  by  the  Crown  or  for  Crown 
purposes,  or  for  public  purposes  of  such  a  kind 
as  to  fall  within  the  province  of  Government.  The 
only  remaining  point  for  consideration  on  this 
part  of  the  case  is,  whac  is  the  character  and  pur- 
pose of  the  lunatic    asylum  in  which  are  the 
apartments  which  are  assessed  to  income  tax.    It 
is  a  county  lunatic  asylum,  built  and  conducted 
under  the  Lunatic  Asylums  Act  1853  (16  &  17 
Yict.  c.  97).    By  sect.  2  of  this  Act  the  justices  of 
every  county  not  already  having  a  lunatic  asylum 
are  bound  to  provide  one,  and  for  this  purpose  to 
give  notice  to  appoint  at  general   or    quarter 
sessions  a  committee  of  justices  to  provide  an 
asylum  for  the  pauper  lunatics  of  such  county. 
By  sect.  8  the  justices  are  bound  to  appoint  the 
said  committee  to  superintend  the  erecting  or 
providing  of  the  asylum,  with  power  to  treat  and 
ajE^ee  for  uniting  with  another  county  or  coun- 
ties, alone  or  together  with  the  subscribers  to  any 
existing  or  future  hospital  established  for  the 
reception  of  lunatics,  and  jointly  erecting  or  pro- 
viding a  lunatic  asylum  for  the  purposes  of  the 
Act,  and  to  agree  for  the  joint  use  of  any  such 
asylum  or  hospital,  or,  where  they  think  fit,  for 
enlarging  the    same.      Sects.  4  to   20    contain 
further  provisions  in  regard  to  the  county  luna- 
tics, by  uniting  with  another  county  or  counties, 
or  with  the  subscribers  to  any  lunatic  hospital. 
By  sect.  21  the  committee  elected  to  superintend 
the  erecting  or  providing  of  an  asjlum  is  to  be 
deemed  the  committee  of  visitors  until  visitors  be 
duly  elected.    A  number  of  sections  then  follow 
which  provide  for  the  duties  of  the  visitors ;  and, 
by  sect.  43,  when  any  asylum  can  accommodate 
more  than  the  lunatics  of  the  county,  the  visitors 
may  order  the  admission  of  other  pauper  lunatics 
belonging  to  other  counties  or  boroughs  upon 
payment  for  their  lodging,  maintenance,  &c.    By 
sect.  55  the  visitors  of  every  asylum  are  to  appoint 
a  chaplain,  who  is  to  discharge  certain  duties  pro- 
viden  by  that  section.    They  are  also  to  appoint 
a  medical  officer  who  shall  be  resident  in  such 
asylum,  and  a  clerk  and  treasurer,  and  such  other 
officers  and  servants  for  the  asylum  as  the  com- 
mittee may  think  fit.    The  effect  of  these  pro- 
visions is,  that  the  justices  of  every  county  are 
required  and  empowered  to  maintain  a  lunatic 
asylum,  with  a  proper  staff  of  officers,  for  the 
maintenance  and  care  of  pauper  lunatics  within 
the  county.    This  is,  no  doubt,  a  matter  of  public 
interest,  and  in  some  cases  essential  for  the  public 
welfare ;  but,  as  a  matter  of  duty  and  necessity, 
the  justices,  in  carrying  out  the  requirements  of 
the  Act,  cannot  be  said  to  be  discharging  the 
functions    which    belong     to    the     Crown    or 
the    Government     of    the    country    at     large, 
any    more    than    when    they  are    doing    many 
other    things,    either    in    obedience    to   a    sta- 
tute   or    otherwise,    which    are    requisite    for 
the  well-being  of  their  county.     Another  point 
was  raised  by  the  respondents,  which  we  do  not 
think  need  be  dealt  with  at  any  great  length.    It 
was  said  that  the  Crown  has  by  its  prerogative 
the  custody  of  lunatics,   and  that  the  require- 
ments of  the  County  Lunatic  Asylums  Act  were 
but  an  assignment  to  the  justices  of  the  different 
counties  of  that  prerogative,  and,  therefore,  that 
the  asylum  and  all  its  apartments  were  exempted 
from  mcome  tax.    There  is  no  doubt  ife  to  the 
existence  of  the  prerogative  of  the  Crown  with 
respect  to  the  custody  of  lunatics.    It  has  been 


doubted  and  discussed  whether  its  origin  was  of 
common  law  or  by  statute,  but   that  the  right 
exists  is  beyond  all  doubt.    The  nature  of  it  is 
stated  in  Bacon's  Abridgment,  tit.  "Idiots  and 
Lunatics  "  (7th  edit.  vol.  4,  p.  272) :  It  seems  to  be 
agreed  at  this  day  that  the  king,  as  j3aren«  patri<B, 
has  the  protection  of  all  his  scibjects,  and  that  in 
a  more  particular  manner  he  is  to  take  care  of  all 
those  who,  by  reason  of  their  imbecility  and  want 
of  understanding,  are  incapable  of  taking  care  of 
themselves.    This,  in  some  books,  is  called  a  pre- 
rogative in  the  CIrown,  and  in  others  tkregium 
munua  or  duty,  which  the  king  owes  his  subjects 
in  return  for  their  subjection  and  allegiance  to 
him,  for  which  he  cites   Stanford's  Prerogative, 
2nd  Institute,  and  other  authorities.    In  modem 
times  this  prerogative  has  been  exercised  by  the 
Court  of  CJhancery  when  dealing  with  the  pro- 
perty of  lunatics,  and  more  directly  by  the  Com- 
missioners   of    Lunacy    acting   under    statutes 
which  have  been  passed  from  time  to  time,  and 
also  by  the  judges  and  others  holding  criminal 
courts,  when  carrying  out   the  statutory    pro- 
visions relating  to  criminal  lunatics ;  but  there  is 
no  trace  in  our  law  books  or  elsewhere  of  the 
Crown  having  taken    upon   itself    the    general 
custody  and  maintenance  of  persons  of  unsound 
mind.     Until  the  passing   of  the  modern  Acts 
relating  to  lunatic  asylums,  both  pauper  and  other 
lunatics   were  habitually  maintained  in  private 
houses,  hospitals,  and  poorhouses,  and  even  now 
the  relations  of   a  lunatic  or  others  who  do  so 
without  profit  may  keep  and  maintain  a  lunatic 
in  a  private  house  without  any  licence  to  do  so. 
If  the  contention  of  the  respondents  were  to  be 
given  effect  to,  it  would  seem  to  follow  that  a 
father  or  mother  could  not   maintain  in    their 
cottage  an  imbecile  child  without  exercising  the 
prerogative      of    the      Crown,      and     partially 
acquiring    for   their   home    the   privilege    of  a 
royal   residence.     The  fallacy  of  this  argument 
consists  in  confounding  two   distinct    matters : 
one,  the  prerogative,  privilege,  and  duty  of  the 
Crown  to  protect,  and,  if  necessary,  to  control 
lunatics ;   the  other,  the  duty  which  belongs  to 
parents,    parishes,     and    counties   to    maintain 
them   if   paupers.     In   respect   to    this    latter 
obligation,  the  duty  is  identical,  whether    the 
pauper   who   is  maintained  be  a  lunatic  or  a 
person  of  unsound  mind,  and  therefore  it  cannot 
correctly    be    said  that  the   magistrates,   when 
providing  for  the  custody  and  maintenance  of 
pauper  lunatics  in  the  county  lunatic  asylum, 
are  exercising  a  prerogative  of  the  Crown,  or  dis- 
charging a  duty  which  appertains  to  the  public 
Government  of  the  country.    The  last  objection 
urged    by  the    respondents    is  one  of    a  more 
tectinical  character,  but  it  not  the  less  requires 
to  be  answered  before  judgment  can  be  given  for 
the  appellants.    It  is  this,  that,  even  if  it  be 
admitted  that  the  apartments  in  question  are 
properly  assessed  to  income  tax,  the  justices  of 
the  county  of  Lancaster  are  not  such  a  body  as 
can  be  assessed  —  they  are  not  strictly  a  cor- 
poration.   But  this  does  not  seem  to  us  to  assist 
the  respondents'  argument  much,  for,  if  they  are 
a  body  known  to  the  law  and  to  the  Legislature, 
it  would  seem  to  follow  that,  where  apartments 
in  respect  of  which  income  tax  is  payable  are 
occupied  by  them — that  is,  by  their  officers  and 
servants — the   justices   are   the  persons    who, 
as  a  body,  ought  to  be  assessed.     If  it  were 
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not  so,  this  carious  consequence  would  follow: 
that  there  would  be  apartments  in  respect  of 
which  income  tax  is  payable,  a  body  of  parsons 
occupying  them,  and  beneficially  occupying  them, 
since,  if    these  apartments   did  not    exist,  the 
justices  would   be   compelled  to  obtain  others, 
and  yet  no  person,  or  body  of  persons,  would  be 
assessable — a    conclusion    so   inconvenient    and 
improbable  that  one  would  be  slow  to  adopt  it. 
But  it  was  further  said,  How  is  the  claim  of  the 
Crown  to  be  enforced;  can  the  mac^istrates  be 
made    liable    personally    or    collectively  ?      Ko 
practical  difficulty  seems  to  present  itself  as  to 
this,  for  the  Crown  can  always  enforce  payment 
of  income  tax  due  and  unpaid  by  distress  upon 
the  premises  by  virtue  of  its  prerogative,  and  also 
under  the  provisions  of  the  Taxes  Manac^ement 
Act  1880  (43  &  44  Vict.  c.  19),  s.  86 ;  and  in  this  par- 
ticular case  provision  is  made  by  the  Income  Tax 
Act  184*2,  s.  70,  that,  so  far  as  respects  the  duties 
chargeable  under  schedule  A.  in  case  any  lands 
charged  to  the  said  duties  shall  be  unoccupied, 
and  no  distress  can  be  found  on  the  same  at  the 
time  such  duties  shall  be  payable,  it  shall  be 
lawful  for  the  collector  of  the  parish  or  place 
where  the  said  lands  are  situate  for  the  time 
being  at  any  time  after  to  enter  upon  the  said 
lands  where  there  shall  be  any  distress  thereupon 
to  be  found,  and  the  distress  to  seize  and  sell, 
under  the  like  powers  as  he  might  have  dis- 
trained on  the  same  lands  if  in  the  occupation  of 
such  person  at  the  time  the  duties  became  due. 
Is  there,  then,  any  sufficient  ground  or  reason 
in  law  why  the  magistrates  as  a  body  should  not 
be  assessed  ?     Their  functions   iu  i*oferonce  to 
the  county  lunatic  asylum  arc  created  and  regu- 
lated by  the  provisions  of   the  statute  already 
referred  to  (16  &  17  Vict.  c.  97),  and  it  will  be 
seen,  on  reference  to  these,  that,  although  the 
justices  are  empowered  by  sect.   3  to  appoint 
a  committee  to  superintend  the  erection  of  the 
county  lunatic  asylum,  and  by  sect.  22  to  elect 
visitors   annually,  the    duty   of    providing    the 
asylum    is    by  sect.    2  cast   upon    the   justices 
generally.     Looking   therefore    to    the    general 
objects  of  the  Act  as  evidenced  by  its  provisions, 
it  seems  that  the  intention  is  to  cast  a  responsi- 
bility upon  the  justices  of  every  county  to  pro- 
vide  county  lunatic  asylums,  and  to  depute  a 
selected  number  of  their  body  for  the  building 
and  maintenance  of  such  asylum,  including  the 
appointment  of  officers  and  provision  for  their 
residence,    which   would    seem    to    involve    the 
imposition  upon  the  justices,  as  a  body,  of  all 
fiscal  responsibilities  necessarily  arising  out  of 
the  position  m  which  they  are  placed,  and  as 
between  the  justices  generally  and  the  committee 
of  visitors  the  view  that  the  parties  are  liable  is 
strengthened  by  the  consideration  of  the  fact  that 
a  fresh  committee  of  visitors  is  elected  annually 
(sect.  22),  and  the  justices  have  power  from  time  to 
time  to  fill  up  the  vacancies  (sect.  28),  and  also  by 
the  fact  that  the  justices,  not  the  committee  of 
visitors  (sect.  46  and  following)  have  power  to 
defray  the  moneys,  costs,  and  expenses  payable 
for  the  purposes  of  this  Act  out  of  the  rates. 
There    is     not    much    authority    affecting  this 
question,  but  as  far  as  it  goes  it  seems  to  be  in 
favour  of  the  assessment.  In  Beg,  v.  The  Jueticea  of 
Worcestenhire  (11  Ad.  <fc  E.  57)  it  was  held  that  the 
.justices  as  a  body  were  not  li»iblc  to  poor  rate 
m  respect  of  the  county  hall,  but  this  was  upon 


the  ground  that  the  only  purposes  for  which  the 
justices  used  the  hall  as  a  oody  were  for  the 
administration  of  justice,  and,  although  some  of 
them  individually  used  the  building  for  dining 
and  sleeping,  this  was  not  an  occupation  by  the 
whole  body ;  but  in  giving  judgment  WiUiams,  J. 
says:    "The    magistrates    form    a  body  which 
is  in  the  nature  of  a   corporation    for   pablic 
purposes  only."    In  Beg,  v.  The  Overseen  of  Fulr 
bourn  (12  L.  T.  Rep.  N.  S.  344;  6  B.  A  S.  451) 
the  question  was  fully  discussed  whether  the  com- 
mittee of  visitors  of  a  pauper   lunatic  asylum 
were  liable  to  poor  rates  beyond  the  value  at  which 
the  land  was  assessed  at  the  time  of  its  purchase. 
It  was  held  that  they  were  not,  but  any  point  stich 
as  is  now  raised  was  not  taken  either  by  counsel 
or  by  the  judges  who  decided  that  case.    In  The 
Justices  of  the  County  of  Lancaster  v.  Cheethaui 
(8  B.  &  S.  548 ;  L.  Rep.  3  Q.  B.  14)  it  was  held 
that  the  justices  of  the  county  were  rateable  to 
the  relief  of  the  poor  lor  the  courts  built  for  the 
Manchester  Assizes  in  respect  of  an  amount  which 
they  received  for  the  accommodation  required  for 
the  City  Quarter  Sessions,  and  for  the  City  Court 
of  Record.    In  Coo^nher  v.  The  Justices  of  Berkshire 
(uhl  sup.)  the  point  now  under  consideration  does 
not  appear  to  nave  been  discussed  at  the  bar,  or 
to  have  been  decided  by  either  of  the  learned 
judges.    Grove,  J.  and   Huddleston,    B.,  before 
whom  the  case  was  argued  in  the  Queen's  Bench 
Division.    In  the  Court  of  Appeal,  Brett,  LJ. 
appears  to  have  expressed  a  clear  opinion  that 
the   justices    could    not   be    »issessed,  upon  the 
ground  that  they  are  not  a  corporation,  nor  are 
they  an  association  of  persons  at  all,  unless  they 
be  assembled  in  quarter  sessions.    The  justices, 
ho  goes   on  to  say,  have   no  property  belong- 
ing to   them   as  justices  upon  which   anything 
could   be  levied,    and    it   can    hardly  be  main- 
tained, I  should  think,  that  this  tax  could  be 
recovered  from  them  individually  and  personallj. 
Baggallay,  L.J.,   after   saying  that   he  adopts 
the  view  that  the  justices  must   be   regarded 
as  the  occupiers  of  the  premises,  adds :  **  I  am, 
however,  unable  to  assent  to  the  proposition  that 
there  is  any  beneficial  occupation  of  the  premises 
by  the  justices,  or  that  the  premises  are  capabk 
of  beneficial  occupation  or  enjoynaent  by  anyone. 
In  any  view  of  the  case,  it  can  hardly  be  disputed 
that  the  justices  have  not  any  beneficial  occupa- 
tion or  enjoyment  of  the  premises;   and,  inas- 
much as  by  virtue  of  the  statute  21  &  22  Tict 
c.  92,  and  of  the  conveyance  made  thereunder  in 
1859,  the  assize-courts  and  the  police-station  were 
on  the  6th  April  1859,  and  have  ever  since  been, 
vested  in  the  clerk  of  the  peace,  upon  trust  for 
the  public  uses  or  purposes  of  the  county,  they 
have  been,  and  are,  incapable  of  any  such  bene- 
ficial ownership  or  occupation  as  could  render  the 
owner  or  occupier  liable  to  be  charged  in  respect 
th  ereof ."   The  decision  of  the  above  case,  however, 
in  all  the  courts  turned  upon  the  point  that  the 
apartments  in  question  were  occupied  for  Crown 
purposes ;  and  therefore  the  above  dicta^  thongh 
entitled,  we  need  scarcely  say,  to  every  possible 
respect  and  consideration,  are  not  binding;  and 
when  the  case  came  before  the  House  of  Lordd, 
the  learned  lords  by  whom  it  was  decided  appear 
to  have  declined  to  deal  with  the  question  of  who 
could  properly  be  made  liable  as  occupiers,  pro- 
vided ail  assessment  could  legally  have  been  made; 
and  Lord  Blackburu  (50  L.  T.  Rep.  N.  55.  ^i 
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9  App.  Gas.  72)  says  :  "  I  do  not  think  it  necessary 
to  say  anything  on  what  I  may  call  the  technical 
answers  on  whi(^  the  respondent's  counsel — and, 
I  think,  to  some  extent^  Lord  Justice  Brett — 
relied.  I  do  not  douht  that,  if  these  premises 
were  taxable,  means  would  be  found  for  obtaining 

Sayment."  Lord  Watson  appears  also  to  have 
inered  from  the  observations  made  by  the  judflres 
in  the  Court  of  Appeal  upon  this  part  of  the  case. 
The  case  is  not  without  some  difficulties  in  what* 
ever  light  it  may  be  viewed ;  but,  for  the  reasons 
we  have  given,  it  appears  to  us  that  the  Grown 
is  entitled  to  the  juagment  of  the  court.  Since 
this  judgment  of  my  brother  Hawkins  and  myself 
was  written  there  is  a  case  of  Tunnieliffe  and 
others  v.  The  Overseers  of  Birkdale  (59  L.  T.  Eep. 
N.  S.  190 ;  20  Q.  B.  Div.  460),  which  came  before 
the  Master  of  the  Bolls  and  Fry  and  Lopes,  L.J  J. 
in  the  Court  of  Appeal.  I  need  only  say  that  was 
a  case  in  which  that  court  took  the  same  view  as 
we  have  done  with  regard  to  the  occupation  of  a 
reformatory  school.  The  same  arguments  were 
there  used ;  but  the  judges  came  to  the  conclu- 
sion that  a  ]*eformatory  school  could  not  be  con- 
sidered as  a  school  occupied  for  Crown  purposes. 
There  will  be  judgment  therefore  for  the  Crown, 
and  with  costs. 

Solicitor  for  the  appellant,  Tite  Solicitor  to  the 
Inland  Revenue, 

Solicitors  for  the  respondent,  Bidsdah  and 
8o7i8y  for  Wilson  and  HuUon,  Preston. 


Wednesday,  May  9, 1888. 

(Before  Lord  Coleridge,  C.J'.,  Field  and  Wills, 

JJ.) 

Be  Alice  Woodall.  (a) 

Exiradiiion — Fugitive  criminal — Surrender  of,  to 
United  States — Provision  that  criminal  sliould 
not  he  tried  for  offence  other  tlian  the  offence  for 
which  surrender  was  aranted — Whether  there  is 
aueh  provision  in  tlie  law  of  tlbe  United  States-^ 
Tlie  Extradition  Act  1870  (33  ^  34  Vict.  c.  52), 
«.  3,  suh'sect,  2,  and  s.  27 — The  Ashburton  Treaty 
of  1842,  art.  10. 

A  fugitive  criminal  was  committed  to  prison  under 
tlie  Extradition  Act  of  1870  for  forgery,  alleged  to 
have  been  committed  in  the  State  of  New  York. 

A  rule  nisi  for  a  habeas  corptis  was  obtained  on 
hehaXf  of  tlie  prisoner,  on  tlie  ground  that  there 
toas  not  sufficient  provision  made  by  the  Govern' 
Ttnent  of  tlie  United  States  tliat  tlie  prisoner 
should  not  be  tried  for  an  offence  other  tlian  the 
offence  for  which  her  surrender  was  demanded,  a 
provision  required  by  sub'Sect.  2  of  sect.  3  of  the 
Extradition  Act  of  1870. 

Held  {discharging  tlie  rule),  tliat,  since  tlie  decision 
of  the  Supreme  Court  of  the  United  States  in  the 
case  of  tlie  United  States  v.  Hauscher  (12  Davis's 
Sup*  Ct.  Rep.  407),  a  judgment  binding  upon  all 
courts,  both  State  Courts  and  Federal  Courts, 
within  the  limits  of  tlie  United  States,  tlie  re- 
auiredprovisiijn  lias  bee^i  made  by  the  law  of  tlie 
United  States,  and  tliat  such  provision  was  to  be 
read  in  the  words  of  the  Ashourton  Treaty,  and 
that  the  Ashburton  Treaty  was  to  be  construed  as 
if  that  provisi&n  were  incorporated  into  tlie  10th 
article  qftlie  Treaty,  and  that,  consequently,  pro- 
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vision  was  made  by  the  law  of  the  United  StdteS' 
thai  tlie  fugitive  crimined  shall  only  be  tried  for 
tliose  offences  for  which  he  is  surrendered,  as  re- 
quired  by  sub-sect.  2  of  sect.  3  of  the  Extradition 
Act  of  1870. 

Rule  nisi  for  a  writ  of  habeas  corpus  to  discharge 
the  prisoner,  Alice  Woodall,  who  was  in  custody, 
upon  an  application  made  under  the  10th  section 
of  the  Extradition  Act  1870,  upon  two  charges  of 
forgery,  alleged  to  have  been  committed  in  the 
State  of  New  York. 

The  rule  had  been  obtained  on  behalf  of  the 
prisoner,  upon  the  ground  that  there  is  no  suffi- 
cient provision  made  by  the  Grovernment  of  the 
United  States  that  she  may  not  be  tried  for  an 
offence  other  than  that  for  which  she  might  be 
extradited,  as  required  by  sub-sect.  2  of  sect.  3  of 
the  Extradition  Act  1870,  which  is  as  follows : 

A  fagitive  criminal  shall  not  bo  surrendered  to  a 
foreign  State,  nnless  provision  is  made  by  the  law^  of 
that  State,  or  by  arrangement,  that  the  fngitive  criminal 
shall  not,  until  he  has  been  restored  or  had  an  opportu- 
nity of  returning  to  Her  Majesty's  dominions,  be  detained 
or  tried  in  that  foreign  State,  for  any  offence  committed 
prior  to  his  surrender  other  than  the  extradition  crime 
proved  by  the  facts  on  which  the  surrender  is  grounded. 

Sect.  27  provides : 

The  Acts  specified  in  the  third  schedule  to  thifl  Act 
are  hereby  repealed  as  to  the  whole  of  Her  Majesty's 
dominions,  and  this  Act- (with  the  exception  of  anything 
contained  in  it  which  is  inconsistent  with  the  treaties 
referred  to  in  the  Acts  so  repealed)  shall  apply  (as  regards 
crimes  committed  either  before  or  after  the  passing  of 
this  Act),  in  the  case  of  the  foreign  States  with  which 
those  toeaties  are  made^  in  the  same  manner  as  if  an 
Order  i^  Council  referring  to  such  treaties  had  been 
made  in  pursuance  of  this  Act,  and  as  if  such  order  had 
directed  that  every  law  and  ordinance  which  is  in  force 
in  any  British  possession  with  respect  to  such  treaties 
should  have  effect  as  part  of  this  Act. 

Amongst  the  Acts  so  repealed  is  an  **  Act  for 
giving  effect  to  a  Treaty  oetween  Her  Majesty 
and  the  United  States  of  America  for  the  appre- 
hension of  certain  offenders  "  (6  &  7  Vict.  c.  76), 
22nd  Aug.  184f3.  The  preamble  of  this  Act  sets 
out  the  loth  article  of  the  Ashburton  Treaty  of 
1842  as  follows : 

It  was  agreed  that  Her  Majesty  and  the  said  United 
States  should,  upon  mutual  requisition  by  them,  or  their 
Ministers,  of^cers,  or  authorities  respectively  made, 
deliver  up  to  justice  all  persons  who,  being  charged  with 
the  crime  of  murder,  or  assault  with  intent  to  commit 
murder,  or  piracy,  or  arson,  or  robbery,  or  forgery,  or 
the  utterance  of  forged  paper,  committed  witnin  the 
jurisdiction  of  either  of  the  high  contracting  parties, 
should  seek  an  asylum,  or  should  be  found  witnin  the 
territories  of  the  other,  provided  that  this  should  only 
be  done  upon  such  evidence  of  criminality  as  according 
to  the  laws  of  the  place  where  the  fugitive  or  person  8(T 
charged  should  be  fopnd,  would  iusti^  his  apprehension 
and  commiianent  for  trial,  if  tne  crime  or  offence  had 
been  there  committed,  and  the  respective  judges  and 
other  magistrates  of  tne  two  Governments  shall  have 
power,  jurisdiction,  and  authority,  upon  complaint  made 
under  oath,  to  issue  a  warrant  for  the  apprehension  of 
the  fugitive  or  person  so  charged,  that  he  ma^  be  brought 
before  such  judges  or  magistrates  respectively,  to  the 
end  that  the  evidence  of  criminality  might  be  heard  and 
considered,  and  if  on  such  hearing  the  evidence  should 
be  deemed  sufficient  to  sustain  the  charge,  it  should  be 
the  duty  of  the  examining  jud^  or  magistrate  to  certify 
the  same  to  the  proper  executive  authority,  that  a  war-, 
rant  might  issue  for  the  surrender  of  such  fugitive. 

Sir  B.  Webster,  Q.C.  (A.-G.),  Sir  E.  Clarke,  Q.C. 

(S.-G.),  and  B.  S.  Wright  with  him)  showed  cause 

against  the  rule.-— The  gi'ouud  upon  which  this 

i  rule  was  obtained  was  that  there  can  be  uo  extra- 
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dition  in  this  case,  because  there  is  no  arrange- 
ment with  America,  under  sub-sect.  2  of  sect.  3 
of  the  Extradition  Act  of  1870.  The  defendant 
was  arrested  on  a  charge  of  forgery,  and  there 
can  be  no  doubt  that  forgery  is  one  of  the  offences 
for  which  extradition  can  take  place  between 
England  and  America,  so  that  the  only  point  that 
now  arises  is,  whether  or  not  there  is  any  objec- 
tion to  this  prisoner  being  extradited,  upon  the 
ground  mentioned  in  sub-sect.  2  of  sect,  o  of  the 
Act.  I  have  to  submit  that  there  is,  by  a  law  of 
the  United  States  of  America,  a  provision  that  a 
prisoner  is  not  to  be  tried  for  any  other  offence, 
until  he  has  had  an  opportunity  of  returning  to 
the  place  from  which  he  has  been  extradited.  If 
it  is  necessary  to  argue  the  point,  I  should  submit 
that  the  matter  is  governed  by  the  provisions  of 
the  Ashburton  Treaty  of  1842,  the  rights  under 
which  were  saved  by  sect.  27  of  the  Act  of  1870 ; 
and,  if  it  were  necessary,  I  should  submit  that,  by 
the  law  recognised  both  in  England  and  America, 
n  regard  to  these  matters,  a  prisoner  surrendered 
under  the  Ashburton  Treatv  would  not  be  tried 
for  an  offence  other  than  that  for  which  he  was 
extradited.  I  merely  mention  this  second  point 
because  I  think  it  wUl  turn  out  that  it  will  not  be 
necessary  to  discuss  it,  having  regard  to  what  I 
am  going  to  ar^nie  on  the  first  point.  Leaving 
the  Treaty  of  1842  for  the  present  outside  the 
question,  I  will  deal  with  some  of  the  cases  on  the 
subject.  The  first  case  I  will  refer  to  is  the  case 
of  the  United  States  v.  Bausclter  (12  Davis's  Sup. 
Court  Reports  407),  decided  on  the  6th  Dec.  1886. 
In  that  case  the  defendant  Rauscher,  charged 
with  murder  on  board  an  American  vessel  on  the 
high  seas,  fied  to  England,  and  was  demanded  of 
the  Government  of  that  countiy,  and  surrendered 
on  the  charge  of  murder.  The  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
New  York,  in  which  the  prisoner  was  tried,  did 
not  proceed  against  him  for  murder,  but  for  a 
minor  offence  not  included  in  the  Treaty  of 
Extradition.  The  prisoner  was  indicted  by  a 
grand  jary  for  having,  on  the  high  seas,  within 
the  Admiralty  and  maritime  jurisdiction  of  the 
United  States,  he  being  then  and  there  second 
mate  of  a  certain  American  vessel,  unlawfully 
assaulted  one  of  the  crew  of  the  vessel  of  which 
he  was  an  officer,  and  having  unlawfully  inflicted 
npon  him  cruel  and  unusual  punishment.  The 
two  judges  of  that  court,  who  were  divided  in 
opinion  upon  the  question,  certified  to  the 
Supreme  Court  for  its  judgment,  whether  that 
could  be  done,  having  reference  to  the  Ashburton 
Treaty  of  1842,  between  Great  Britain  and  the 
United  States.  The  chief  point  then  arising  was, 
whether  the  prisoner,  having  been  extradited 
upon  a  charge  of  murder,  the  Circuit  Court  had 
jurisdiction  to  put  him  on  trial  upon  an  indict- 
ment charging  him  with  cruel  and  nnnsnal 
punishment  of  the  same  man,  such  punishment 
consisting  of  the  identical  acts  proved  in  the 
extradition  proceedings.  The  judgment  of  the 
Supreme  Court  (Waite,  C.J.  dissenting)  was 
delivered  by  Miller,  J.,  and,  according  to  the  head* 
note  of  the  case,  it  was  held — (1)  That  a  treaty  to 
which  the  United  States  is  a  party  is  a  law  of  the 
land  of  which  all  courts.  State  and  national,  are 
to  take  judicial  notice,  and  bv  the  provisions  of 
which  they  are  to  be  governed,  so  far  as  they  are 
capable  of  judicial  enforcement ;  (2)  that,  on  a 
sound  construction  of  the  Treaty,  under  which 


the  defendant  was  delivered  to  this  country,  and 
under  the  proceedings  by  which  this  was  done, 
and   Acts    of   Congress    on    that    subject,  he 
cannot  lawfully  be  tried  for   any  other  offence 
than    murder;  (3)  the  Treaty,  the  Acts  of  Con- 
gress,   and  the  proceedings    by  which   he  was 
extradited,  clothe  him  with  the  right  to  exemp- 
tion from  trial  for  any  other  offence  nntil  be  has 
had  an  opportunity  to  return  to  the  country  from 
which  he  was  taken  for  the  purpose  alone  of  trial 
for  the  offence  specified  in  the  demand  for  his 
surrender.    The  national    honour    also  requires 
that  good  faith  shall  be  kept  with  the  country 
which    surrendered   him;   (4)   the  circumstance 
that  the  party  was  convicted  of  inflicting  cmel 
and  unusual  punishment  on  the  same  evidence 
which  was  produced  before  the  committing  magis- 
trate in  England,  in  the  extradition  proceedings 
for   murder,    does    not    change    the    principle. 
[Lord    Coleridge,    C.J. — I    take    it   that    the 
Supreme  Court    is    a  Court  of  Appeal,  at  all 
events,  as  a  rule,  only  from  its  own  courts,  that  is, 
from  the  Federal  Courts,  because  in  each  State 
the  State  courts  have  an  appeal  court,  and  that  is 
supreme  in  all  State  matters.]  Cases  can  be  taken 
to  the  Supreme  Court  if  the  question  is  inter- 
national.   I  I^ord  Coleridge,  C.J. — Yes,  because 
that  is  Federal ;  but  1  mean,  take  a  case  between 
A.  and  B.  in  the  State  of  Kew  York,  raising  no 
Federal  question,  that  case  goes  to  the  Court  of 
the   State   of  New  York,  and  their  decision  is 
final,  and  there  is  no  appeal  from  that  to  the 
Court  at  Washington ;  an  ordinary  criminal  case 
could  not  go  to  the  Court  at  Washington.]    If  it 
is  against  a  Congress  statute,  I  think  it  con  iro  to 
the  Supreme  Court.     [Lord  Coleridge,  C.J. — 
That  may  be,  because  that  again  is  a  Federal 
matter,  as  a^in  all  Admiralty  questions — ^which 
in  America  include  all  lakes  and  rivers — go  to 
the   Supreme  Court.    As  far  as  I  understand, 
there  are  whole  classes   of  cases  in  which  the 
jurisdictions  of  the  States  are  ousted,  and  the 
jurisdiction  of  the  Federal    body  alone    arises; 
there  are  the  State  Courts  and  the  Federal  Courts, 
the  Federal    Courts  dealing  with  all    Federal 
questions,  and  the   State   Courts  dealing  with 
State    questions,    and  whenever    any    question 
arises  between  State  and  State,  or  where  there 
is  a  confiict  of  jurisdiction,  those  are  matters 
tried  by  the  Federal  judges,  and  the  appeal  is  to 
the  Supreme  Court.      Field,   J. — ^In  Kau8t]ier^$ 
case,  the  offence  was  committed  on  the  high  seas, 
and  of  course  I  quite  understand  why  that  case 
should  go  to  the  Federal  Courts.    Here,  Alice 
Woodall  is   charged  with  having  committed  a 
forgery  within    the   State  of  New  York;  now 
suppose  she  had  not  come  to  England  at  all, 
what  would  have  happened  to  her  ?    The  chax^ 
would  have  been  brought  before  the  grand  jniy 
in  the  ordinary  way.]    Yes,  if  she  had  been  tried 
in  America,  the  case  never  would  have  come  to 
the  Supreme  Court  at  all,  but  the  State  Court 
would  nave  been  bound  by  the  judgment  of  the 
Supreme  Court  in  Baucher*8  case,  and  although 
her  particular  case  would  not  have  gone  to  the 
Supreme  Court  on  appeal,  the  State  Ocmrt  would 
have  been  bound  by  the  decision  of  the  Supreme 
Court.    If  a  Federal  question  arises,  or  if  there 
be  a  breach  of  a  Congress  statute,  the  case  would 
be  tried  in  a  Federal  Court,  or  if  tried  in  a  State 
Court,  the  State  Court  would  be  bound  bv  the 
decision  of   the  Supreme  Court   applicable  to 
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Federal  Courts.  An  a  summary  of  the  result  of 
the  decisions  bearing  on  the  case,  the  Court,  at 
p.  429  in  the  report  of  Batucher's  case,  say: 
*'  Upon  a  review  of  these  decisions  of  the  Federal 
and  State  Courts,  to  which  may  be  added  the 
opinioTis  of  the  distinguished  writers  which  we 
have  cited  in  the  earlier  part  of  this  opinion,  we 
feel  authorised  to  state  that  the  weight  of 
authority  and  of  sound  principle  are  in  favour  of 
the  proposition,  that  a  person  who  has  been 
brought  within  the  jurisdiction  of  the  court,  by 
virtue  of  proceedings  under  an  extradition  treaty, 
can  only  be  tried  for  one  of  the  offences  described 
in  that  treaty,  and  for  the  offence  with  which  he 
is  charged  in  the  proceedings  for  his  extradition, 
until  a  reasonable  time  and  opportunity  have 
been  given  him,  after  his  release  or  trial  upon 
SQch  cnarge,  to  return  to  the  country  from  whose 
asylum  hehad  been  forcibly  t  aken,  under  those  pro- 
ceedings." From  this  decision  in  Bauscher^a  case 
Waite,  C.J.  alone  dissented,  so  that  these  seven 
judges  are  in  favour  of  the  view  I  am  now  sup- 

rrting,  and  only  one  jud^  against  that  view, 
submit,  therefore,  on  this  case,  that  the  law 
applicable  in  any  court  of  America  is  that  the 
prisoner  can  only  be  tried  for  the  offence  for 
which  he  has  been  extradited,  and  if  it  were 
necessary  to  argue  the  matter  de  novo,  I  should 
submit  the  very  cogent  argnment  that  the  con- 
struction of  the  Ashbnrton  Treaty  l&^ds  to  the 
same  conclusion,  and  that  this  court  ought  not 
to  adopt  the  suggestion  that  some  court,  at  some 
future  time,  will  be  likely  to  adopt  the  opinion  of 
Waite,  C.J.,  instead  of  the  opinion  of  tne  other 
seven  udees.  Field.  J. — A  subseouent  Court 
of  Appeal  would  be  bound  by  this  decision,  with- 
out discussing  the  question  whether  it  was  right 
or  wrong?]  Yes.  In  1876  the  cases  of  Lawrence 
and  Winsloto  arose,  and  were  the  subject  of  much 
discussion  at  the  time.  In  consequence  of  Law- 
rence having  been  tried  in  the  United  States  for 
offences  other  than  those  for  which  he  was  sur- 
rendered, our  Grovemment  refused  to  surrender 
Winslow  without  a  pledge  that  the  prisoner 
should  not  be  tried  except  for  the  offence  for 
which  he  was  extradited;  the  United  States 
refused  to  give  this  pled^,  and  Winslow  was 
never  surrendered,  but  discharged.  But  since 
that  time  (1876)  there  have  been  various  sur- 
renders to  the  United  States,  and  I  am  not 
aware  that  the  United  States  have  ever,  since 
those  cases,  suggested  the  right  to  try  for  another 
offence ;  in  fact,  the  Question  has  not  been  raised 
on  either  side,  but  tne  British  Oovernment  has 
heen  satisfied  with  the  fact  that,  since  those 
eases,  there  has  been  no  attempt  by  the  United 
States  to  try  for  another  offence ;  and  the  Presi- 
dent, in  his  message  to  the  Congress  in  1877, 
said,  "  Both  the  British  and  American  Grovern- 
ments  are  now  in  accord  on  this  question,"  and 
this  shows  that  the  diplomatic  relations,  which 
have  culminated  in  the  convention  between  Mr. 
Phelps  and  Lord  Bosebery,  are  not  in  regard  to 
any  alteration  of  the  law,  but  a  more  explicit 
explanation  of  what  the  law  should  be.  There  is 
one  other  contention  I  wish  to  argue  if  it  becomes 
necessary.  I£  my  view  of  the  American  law  be 
not  correct,  then  we  shall  have  to  consider  what 
the  effect  is  of  the  saving  clause  with  reference 
to  the  Ashburton  Treaty.  My  contention  is  that 
a  surrender  under  that  Treaty  is  a  surrender, 
and  has  always  been  recogiUsed  in  this  country 


as  being  a  surrender,  under  which  the  person  can 
only  be  tried  for  the  offence  for  which  he  has 
been  extradited,  and  it  would  be  inconsistent 
with  the  provisions  and  language  of  the  Ash- 
burton Treaty  to  hold  any  other  view,  and  I  con- 
tend that  the  Treaty  only  recognises  the  state  of 
the  law  I  have  been  contending  for;  but  if  it  were 
otherwise  the  Ashburton  Treaty  would  be  saved 
by  sect.  27  of  the  Act  of  1870,  and  this  Treaty  is 
still  in  existence  by  virtue  of  that  section.  The 
view  taken  by  the  late  Cockbum,  C.J.,  in  the 
case  of  Ex  parte  Bouvier  (27  L.  T.  Rep.  N.  S.  844 ; 
42  L.  J.  17,  Q.B),  was  that  whatever  the  Ashburton 
Treatv  provided  was  saved  by  sect.  27,  as  I  have 
alreaay  contended . 

Sir  E.  Clarke,  Q.C.  (S.-G.)  followed  on  the  same 
side. — With  regard  to  the  question  which  has  arisen 
as  to  the  way  this  case  would  be  binding  upon 
the  State  Courts  of  the  United  States,  I  would 
refer  to  the  case  of  Kerr  v.  Illinoia  (12   Davis' 
Sup.  Bep.  Ct.,  436).  That  case  was  a  case  of  error 
to  the  Supreme  Court  of  the  State  of  Illinois,  and 
there  a  person  being  put  upon  his  trial,  and 
indicted  in  a  State  Court,  pleaded  that  he  had 
been  brought  from  a   foreign   country  to  the 
United  States,  by  proceedings  which  were  a 
violation  of  the  treaty  between  that  country  and 
the  United  States,  and  the  court  held  that  that 
raised  the  question  that,  if  the  right  was  asserted 
by  the  plaintiff,  and  pleaded,  it  was  a  matter  in 
which  tne  Supreme  Cfourt  could  review,  by  writ  of 
error,  the  judgment  of  the  State  Court.    In  the 
judgment  in  that  case,  the  gp*ound  taken  by  the 
court  was  that,  if  there   is  in  fact  a  question  of 
the  construction  of  the  treaty,  which  is  part  of 
the  law  of  the  United  States  as  a  treaty,  then  the 
Supreme  Court  can  review  upon  a  wnt  of  error 
any  judgpnent  of  a  State  Court,  in  which  a  con- 
struction has  been  given  to  that  treaty,  as  it 
belongs  to  the  Supreme  Court  to  decide  finally 
upon  the  law  of  the  United  States.    The  court 
held,  however,  in  that  case,  that  the  person  had 
not  been  surrendered  under  the  treaty,  and  there- 
fore no  construction  of  the  treaty  arose;  but  they 
also  held  that  if  the  question  which  was  to  be 
argued  was  a  question  of  the  interpretation  of 
a  treaty,  then  a  writ  of  error  would  lie  from  a 
judgment  of  the  State  Court.    The  decision  in 
BaM8cher*8  case  is  there  adopted,  for  in  the  judg- 
ment of  the  court  it  is  said,  at  p.  448 :  "  In  the  case 
of  the  United  Statee  v.  B/OMscher  (u&i  eup.),  just 
decided,  the  effect    of    extradition  proceedings 
under  a  treaty  was  very  fully  considered,  and  it 
was  there   held  that,  when  a  party  was  duly 
surrendered  bv  proper  proceedings,  under  the 
Treaty  of  184ai,  with  Great  Britain,  he  came  to 
this  country  clothed  with  the  protection  which 
the   nature  of  such  proceedings  and  the  true 
construction  of  the  Treaty  gave  him.    One  of  the 
rights  with  which  he  was  thus  clothed  was  that 
he  should  be  tried  for  no  other  offence  than  the 
one  for  which  he  was  delivered  under  the  extra- 
dition   proceedings."     Although   the    case   of 
Banscher  is  conclusive  of  the  matter,  I  wish  to 
refer  to  the  case  of  the  United  Staiea  v.  Latorenee 
(13  Blatchford  Civ.  Bep.  295),  decided  in  1876. 
Lawrence  was  arrested  m  Ireland  on  a  charge  of 
forgery  committed  in  the  United  States,  and  was 
surrendered   and   tried   in  the  United  States. 
Directions  were  given  by  the  Gevemment  of  the 
United  States  tlukt  he  should  not  be  tried  for  any 
other  offence  than  that  for  which  he  was  surren* 
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dered.    On  his  trial  he  pleaded  that  the  offences 
for  which  ho  was  tried  were  not  those  for  which 
he  was  extradited.  There  was  a  replication,  and  it 
was  admitted  that  the  President  gave  the  order 
relied  on  by  the  prisoner ;  but  in  the  end  the  judg- 
ment was  that  a  legal  immunity  from  prosecution 
was  not  established,  and  that  the  order  of  the 
President  had  no  effect  in  restricting  the  juris- 
diction of  the  court;   but   Lawrence  was  never 
brought  to  judgment  for  any  other  offence  than 
the  one  for  which  he  was  extradited.    Soon  after 
LatoT€nce*8  case  Winslow,  who  was  charged  with 
forgery  in  the  United  States,  had  taken  refuge  in 
England,  and  on  demand  being  made  for  his 
surrender,  a  pledge  was  required  by  this  country 
that  the  prisoner  should  not  be  tried  for  any 
other  offence  than  the  forgery  for  which  he  was 
demanded.  Mr.  Fish,  the  United  States  Secretary, 
did    not    accede  to  this  demand,  and   he  was 
informed  that  the  reason  of  the  demand  was  that 
Lawrence,  extradited  under  the  same  treaty,  had 
been  prosecuted  in  the  courts  of  the  United  States 
for  a  different  offence  than  the  one  for  which  his 
surrender    was    granted,    and    after    a     corre- 
spondence, as  the  United  States  refused  to  give 
tne   required   pledge,    the   British  Government 
refused  to  surrender  Winslow,  and  he  was  dis- 
chai'ged  on  habeas  corptia.    Whatever  may  be  the 
effect  of  Lawrence's  case,  there  is  the  decision  of 
the  Supreme  Court  in  Rawtcliei'^s  case,  binding  in 
all  courts  of  the  United  States,  enforceable  by 
writ  of  error  in  any  of  the  States,  and  binding 
upon  the  Executive.    I  may  mention  that  when 
liiawrence  was  about  to  be  surrendered,  in  1876, 
Lord  Derby  asked  for  an  engagement  on  the  part 
of  the  United  States  that  the  accused  should  not 
be  tried  for  any  other  offence  than  the  one  for 
which  he  was  surrendered,  upon  the  ground  that 
there  was  an  implied  contract  in  the  Treaty  itself 
to  that  effect.    The  representative  of  the  United 
States  maintained  the  contrary  view,  but  the 
Government  of  this  country,  having  regard  to  the 
opinion  expressed  by  Cockbum,  G.  J.,  in  Bofwier*s 
case  (vhi  8up,\  expressed  their  opinion  that  the 
Treaty  was  still  m  force,  and  accordingly  they 
surrendered  the  prisoner  without  requiring  any 
engagement   with  the   American    Gt)vernment. 
Since  that  time  negotiations  for  a  treaty  have  been 
going  on,  and  a  convention  was  signed  in  June 
1886  by  Mr.  Phelps  and  Lord  Bosebery,  repre- 
senting the  two  Governments,  but  that  conven- 
tion has  not  yet  been  ratified. 

Finlay,  Q.G.  (Besle^j  and  David  with  him)  in 
support  of  the  rule. — ^Two  points  have  been  taken, 
namely,  that  by  the  law  of  the  United  States,  and 
of  the  State  of  New  York,  Alice  Woodall  cannot 
be  tried  for  any  other  crime  than  that  for  which 
the  extradition  has  been  granted ;  and  secondly, 
that  the  effect  of  the  27th  section  of  the  Act  of 
1870  is  to  continue  in  force  the  Ashburton 
Treaty,  altogether  free  from  the  conditions  im- 
posed by  the  3rd  section  of  the  Act  of  1870 — ^in 
short,  that  those  conditions  are,  upon  the  view  of 
American  law  contended  for  by  the  prisoner, 
inconsistent  with  the  Ashburton  Treaty,  and, 
therefore,  must  be  considered  as  abrogated  by 
the  terms  of  the  27th  section.  The  result  of  the 
negotiations  in  1876  was  that  the  British  Govern- 
ment maintained  in  the  strongest  terms  that 
there  was  no  power  in  the  United  States  to  try 
an  extradited  prisoner,  except  for  the  offence  for 
which  the   extradition  was  granted,  while  the 
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United    States    maintained,    in    equallv  strong 
terms,  that  there  was  such  a  power,  and  that  the 
effect  of  holding  otherwise  would  be  to  introduce 
a  new  condition   into   the   Ashburton  Treaty. 
[Lord  CoLERiDOE,  C.J. — Has  there  been  any  sudi 
contention  since  Rauscher^s  case?]     I  am  not 
aware  that  the  point  has  arisen.  [Lord  Colbbidgz, 
C.J. — Could  it  arise?    As  at  present  advised  I 
doubt  if  it  could;  the  Supreme  Court  declures 
the  law  of  the  United  States  in  a  way  that  binds 
the  Grovernment.]  I  do  not  contest  the  point  that 
error  would  lie  in  a  matter  of  this  kind  to  the 
Supreme  Court,  from  a  State  cpart,as  well  as  from  a 
Federal  Court,  because  it  involves  the  construction 
of  the  Treaty,  and  anyone  who  was  contending 
for  a  right  under  the  treaty,  and  against  whom 
the  decision  of  the  State  Court  was  given,  woold 
have  a  right  to  bring  a  writ  of  error  to  the 
•Supreme  Court,  but  I  submit  that  the  decision 
of  the  Supreme  Court  in  Bauscher's  case  may,  on  a 
future  occasion,  not  be  followed  by  that  court  itself. 
[Lord  CoLEBiDGE,  C.J. — ^Where  is  the  authority 
for  that  ?j    In  Kent's  Commentaries,  and  I  am 
referring  to  the  legal  tender  cases,  which  I  have 
here.    My  point  is  that  the  Supreme  Court  of  the 
United  States  might  on  a  future  occasion,  as 
they  did  in  the  legal  tender  cases,  take  a  different 
view  from  that  which  they  took  in  £aiMcfcer*« 
case.      [Lord  Coleridge,    C.J. — I  should  have 
thought  that  very  questionable,  but  even  if  it 
were  so,  as  long  as  the  judgment  stands  it  is  law; 
it  is  like  a  judgment  of_  the  House  of  Lords  in 
this  country,  and  is  final.]    I  do  not  contest  that 
this  jud^ent  is  binding  upon  the  State  Courts 
in  America.  [Lord  Cole&idob.  C.J. — ^Then  in  my 
opinion  that  ends  the  matter ;  when  the  law  v 
declared  by  any  competent  court  it  is  the  law  of 
the  land.]    Yes,  as  between  the  parties.    [Lord 
Coleridge,  C.J. — ^A  Saprome  Court  is  more  than 
that— its  decision  is  nnal  because  there  ia  no 
appeal  to  anybody.     I  believe  I  was  the  only 
foreigner  who  had  the  privilege  of  sitting  in  the 
same  chair  as  the  judges  of  that  court,  and  the 
case  I  heard  was  whether  the  State  of  Louisiana 
could  make  over  a  piece  of  land  to  a  railway  com- 
pany, and  the  court  unanimously  held  that  it 
could  not,  and  decided  that  the  Parliament  xd  a 
Sovereign  State  had  gone  beyond  the  power  of 
that  State,  and    the    Supreme    Court,  withoofc 
appeal,  reversed  and  overruled  an  Act  of  Parlia- 
ment of    Louisiana.]      I    do   not   contest  that, 
and  it    does    not  rest  even  there,  because  an 
Act  of  Congress,  if  beyond  the  power  of  the 
Constitution,   would  be   held  by  the  Supreme 
Court  to  be  nUra  vires.    What  I  submit  is  this : 
that  Alice  Woodall,  if  surrendered,  may  be  tried 
for  another  offence;  she  may  be  acquitted  of 
forgery,  and  tried  for  another  offence,  and  she 
may  plead  that  she  has  been  brought  over  onder 
an  extradition  warrant  on  a  charge  of  forgery 
alone,  and  the  matter  might    then   go  to  the 
Supreme  Court,  and  that  court  might  decide  the 
other  way,  as  it  did  in  the  legal  tender  cases, 
declining  to  follow  the  previous  decision.    The 
decision  in  Bauseher^s    case    imports    into  the 
Ashburton  Treaty  a   term   which   it  does  not 
contain. 

Lord  CoLEBiDGS,  C.J. — I  am  of  opinion  that  this 
rule  must  be  discharged.  A  person  has  been 
taken  up,  and  is  proposed  to  be  dealt  with,  nnder 
the  provisions  ox  33  &  34  Viot.  c.  52,  intitokd: 
"  An  Act  for  amending  the  law  of  eoEtraditioaof 
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criminals ; "  and  the  short  point  for  our  deter mi« 
nation  in  this :  lyhether,  nnder  the  circamstances, 
and  upon  the  state  of  facts  admitted  between  the 
parties,  snb-sect.  2  of  sect.  3  of  that  Act  has 
been  complied  with.  If  it  has  been  complied  with, 
it  is  plain  that  this  prisoner  should  be  given  up, 
and  tnerefore  the  rule  should  be  discharged.  As 
I  say,  if  the  provision  of  sub-sect.  2  of  sect.  3  has 
been  complied  with,  it  is  clear  that  the  prisoner 
should  be  given  up  by  the  Government  of  this 
country  to  the  Government  of  the  United  States ; 
but  if  sub-sect.  2  of  sect.  3  has  not  been  complied 
with,  then  it  is  equally  clear  that  there  should  be 
a  rule  absolute,  and  that  the  Government  of  this 
country  ought  not  to  give  up  the  fugitive  to  the 
Government  of  the  United  States.  What  is  that 
provision  P  "  A  fugitive  criminal,"  which  is  this 
case, "  shall  not  be  surrendered  to  a  foreign  State, 
unless  provision  is  made  by  the  law  of  that  State, 
or  by  arrangement,  that  the  fugitive  criminal 
shall  not,  until  he  has  been  restored  or  had  an 
opportunity  of  returning  to  Her  Majesty's  domi- 
nions, be  detained  or  tried  in  that  foreign  State 
for  any  o£fence  committed  prior  to  hia  sur- 
render, other  than  the  extradition  crime  proved 
by  the  facts  on  which  the  surrender  is  grounded." 
llie  question  here  is,  whether  provision  has  been 
made  by  the  law  of  the  United  States  to  carry 
that  stipulation  of  the  Act  into  effect.  I  am  of 
opinion  that,  according  to  the  clearest  principles 
of  law,  provision  has  been  made  by  the  law  of  the 
United  States.  I  do  not  go  into  the  question  of 
arrangement,  because  that  may  oome  hereafter, 
although  it  has  not  come  at  present.  The  matter 
now  stands  upon  the  Ashbnrton  Treaty  of  1842, 
and  the  provision  of  the  Treaty  of  1842  that 
refers  to  this  matter  is  :  "  It  is  agreed  that  Her 
Sritannic  Majesty  and  the  United  States  shall, 
npon  mutual  requisitions  by  them,  or  the  Minis- 
ters, officers,  or  authorities  respectively  made, 
deliver  up  to  justice  all  persons  who,  being 
charged  with  the  crime  of  murder,  or  assault 
with  intent  to  commit  murder,  or  piracy,  or 
arson,  or  robbery,  or  forgery,  or  the  utterance  of 
forged  papers,  committea  within  the  jurisdiction 
of  either,  shall  seek  an  asylum  or  shadl  be  found 
within  the  territories  of  the  other."  Provided  that 
the  evidence  shall  be  such — as  it  was,  no  doubt, 
in  this  case — as,  if  true,  would  convict  the  party 
accused  of  the  offence,  according  to  the  law  of  the 
country  where  he  is  arrested.  An  argument  not 
only  might  be,  but  in  the  opinion  of  a  most  emi- 
nent and  learned  judge  was,  properly  raised  upon 
those  words  to  the  effect  that  the  Ashburton  Treaty 
did  not  contain  within  it  the  provision  which  is  made 
a  condition  precedent  by  the  Act  33  &  34  Yict.  c.  52. 
That  might  be  contended,  and  was  contended  at 
length,  and  with  ability ;  but  the  Supreme  Court  of 
the  United  States,  having  that  very  point  before 
them,  held  the  contrary.  They  held  that,  upon 
grounds  stated  in  the  judgment  of  that  court,  by 
necessary  implication  of  law,  the  provision  upon 
which  reliance  was  based  was  to  be  read  in  the 
words  of  the  Ashburton  Treaty,  and  the  Ash- 
burton Treaty  was  to  be  construed,  for  reasons 
given  by  them  (with  the  validity  of  which  I  am 
entirely  satisfied,  but  which  I  do  not  think  it 
necessary  to  repeat  at  length),  as  if  that  provision 
were  incorporated  into  the  10th  article  of  the 
Treaty.  If  that  is  so,  provision  is  made  by  the 
law  of  the  State  to  the  effect  that  a  fugitive 
criminal  shall  be  tried  only  in  respect  of  those 
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offences  for  which  he  is  surrendered.  That  being 
the  case,  the  argument  seems  to  me  to  be  at  an 
end,  because  it  is  admitted  by  Mr.  Finlay,  without 
going  into  questions  of  constitution  between 
State  and  State,  that  the  judgment  of  the  Supreme 
Court  is  binding,  not  only  upon  all  the  Federal 
Courts,  but  upon  all  the  State  Courts  within  the 
ambit  of  the  territories  of  the  United  States,  and 
therefore,  that,  if  Alice  Woodall  was  put  upon 
her  trial  before  any  State  Court,  or  before  any 
Federal  Court  within  the  ambit  of  the  several 
Sovereign  states  which  comprise  the  Union,  she 
would  be  so  put  upon  her  trial  contrary  to  the 
law  of  the  United  States,  and  if  she  was  so,  that 
would  be  a  matter  for  diplomatic  interference,  and 
not  a  matter  which  this  court  could  for  a  moment 
contemplate.  This  court  must  assume,  and  does 
assume,  that  the  courts  of  the  United  States  will 
be  governed  by  the  law  declared  by  the  supreme 
authoritv  of  that  country.  The  supreme  autho- 
rity of  that  country  has  declared  it,  and,  it  seems 
to  me,  there  is  an  end  of  the  case.  I  should  only 
like,  as  a  matter  of  individual  opinion — and  my 
learned  brethren  will  pardon  me  for  indulging  in 
it — to  say  with  what  respect  I  should  treat  any 
dissentient  opinion  of  the  late  Chief  Justice — a 
man  whom  I  would  venture  to  call  my  own 
honoured  friend,  and  who,  as  far  as  I  know,  was 
universally  respected  throughout  that  great 
cx)untry. 

Field,  J. — I  am  entirely  of  the  same  opinion, 
and  desire  to  add  nothing  to  the  grounds  upon 
which  my  Lord  has  based  his  judgment.  I  would 
merely  add  this,  that,  if  my  attention  had  been 
drawn  to  Ravsclier'a  case,  I  should  certainly  have 
entertained  very  great  doubt  before  granting  the 
rule. 

Wills,  J. — I  am  entirely  of  the  same  opinion, 

Rule  discharged. 

Solicitor  for  the  Crown,  The  SoUcitor  to  the 
Treasury. 

Solicitors  for  the  prisoner,  JRooha  and  Oo.,  for 
HawheSy  Weehes,  and  Howlelt,  Birmingham. 


Friday,  May  18, 1888. 

(Before  Field  and  Wills,  JJ.) 

BoALEE  V.  The  Queen,  (a) 

Indictment — Libel — Indictment  for  puhliehing  a 
libel  knowing  if  to  be  falsa — Gonvietion  for  pub- 
lishing the  libel  simply — Whether  such  is  en-or 
on  the  record — Lord  CampbelVs  Act  (6^7  Viet, 
c.  96),  ss.  4,  6 — Non-compliance  vnth  the  prom- 
sions  of  the  Vexatious  Indictments  Act  (22  ^  23 
Vict.  c.  17,  «.  1)  as  to  entering  into  recognisances 
— Whether  such  non-compliance  can  be  raised  on 
vyrit  of  error. 

On  an  indictment  for  publishing  a  defamatory 
libel  knowing  the  same  to  be  false,  the  defendant 
inay  be  convicted  of  publishing  a  defanwiory 
Ubel  simply. 

After  conviction,  tJie  defendant  cannot  raise,  on  a 
tmt  of  error,  tlie  objection  that  the  provisions  of 
Hie  Vexatious  Indictments  Act,  as  to  entering  into 
recognisances,  had  not  been  complied  with.  It  is 
tlien  too  late  to  take  tlie  objection. 

Wkit  of  error  upon  the  record  of  a  judgment 

(a)  Beported  by  Hss&T  Leioh,  Esq.,  Barrlater-at-Law. 
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S'yen  in  tho  Central  Criminal  Court  on  an  ia- 
ctment  for  libel. 

In  the  year  1884,  a  sammons  was  granted  by  a 
police  magistrate  against  a  Mr.  Boalcr,  for  pub- 
lishing a  defamatory  libel,  knowing  the  same  to 
be  false.  While  the  case  was  before  the  magis- 
trate, the  statement  was  made  that  the  charge  of 
publishing  the  libel,  knowing  the  same  to  be  false 
was  abandoned,  and  before  committal  the  charge 
was  limited  to  one  of  publishing  the  libel  simply. 
Boaler  was  then  committed  on  the  charge  of 
publishing  the  libel  simply. 

An  indictment,  however,  was  preferred  against 
him  at  the  Central  Criminal  Court  for  publish- 
ing a  defamatory  libel,  knowing  the  same  to  be 
false.  Upon  the  case  coming  on  for  trial  in  Jan. 
1885,  no  evidence  was  offered  that  Boaler  knew 
the  libel  was  false,  and  that  part  of  the  charge 
was  abandoned.  Proof  of  publication  only  was 
given,  and  the  whole  evidence  on  the  part  of  the 
prosecution  was  the  putting  in  of  the  libel,  and  a 
statement  made  by  the  defendant  at  the  police- 
court.  The  defendant  pleaded  not  guilty,  and 
also  a  plea  of  justification  which  was  found 
against  him.  He  was  found  guilty  of  publishing 
a  defamatory  libel  simply,  the  jury  negativing 
the  graver  charge  of  publishing  the  libel  know- 
ing it  to  be  false.  The  defendant  moved  the 
court  in  arrest  of  judgment  and  for  a  new  trial, 
but  his  motion  was  refused,  and  he  was  sentenced 
to  two  months'  imprisonment,  which  he  under- 
went. 

The  question  now  was,  whether  the  record  did 
not  show  error  on  the  face  of  it,  as  showing  that 
the  defendant  was  indicted  for  one  offence,  but 
convicted  of  a  different  offence ;  and  also  whether 
there  was  not  error  on  the  face  of  the  record  by 
reason  of  the  provisions  of  the  Vexatious  Indict- 
ments Act  (as  to  entering  into  recognisances)  not 
having  been  complied  with. 

The  assignments  of  error  were  :  First,  that  the 
provisions  of  the  Vexatious  Indictments  Act 
(22  &  23  Vict.  c.  17,  s.  1)  were  not  complied  with, 
inasmuch  as  neither  the  prosecution  nor  any  of 
the  per83ns  presenting  the  indictment  were  bound 
by  recognisance  to  prosecute  or  give  evidence,  nor 
was  the  defendant  committed  or  detained  in 
custody  or  bound  over  by  recognisances  to  appear 
to  answer  to  the  indictment,  nor  was  the  inaict- 
ment  preferred  or  found  with  the  consent  or  by 
the  direction  in  writing  of  a  judge  of  a  superior 
court  of  law,  or  of  the  Attorney-General  or 
Solicitor- General,  nor  were  the  provisions  of  the 
said  statute  in  any  way  complied  with.  Secondly, 
that  the  indictment  did  not  contain  an  averment 
that  the  defendant  intended  to  provoke  the  pro- 
secutor or  prosecutors  to  commit  a  breach  of  the 
peace,  and  it  was  not  proved  at  the  trial  that  the 
defendant  had  published  or  sent  the  libel  to  any 
other  person  than  Thomas  Waram,  the  prosecu- 
tor. Thirdly,  that  by  the  record  it  appears  that 
the  verdict  of  the  jury  is  not  a  conviction  of  the 
defendant  of  the  offence  charged  in  the  indict- 
ment, and  that  the  judgment  appears  to  have 
been  given  against  the  defendant,  whereas  the 
judgment  ought  to  have  been  given  for  the 
defendant. 

The  defendant  in  person. — Since  the  passing  of 
Lord  Campbell's  Act  there  are  two  separate  sets 
of  offences,  namely,  publishing  a  libel  knowing  it 
to  be  false,  and  simply  publishing  the  libel. 
[Field,  J.— -At  common  law  libel  is  a  misdemea- 


nour, and  at  common  law  a  sentence  of  two 
months'  imprisonment  might  have  been  given.  A 
case  has  been  handed  up  to  me  somewhat  simiUr 
to  the  present  case — the  case  of  Beg.  v.  Hodgkiu 
(21  L.  T.  Rep.N.  S.  664;  L.  Rep.  1  C.  C.  212;  and 
in  Knowlden  v.  The  Queen  (10  L.  T.  Rep.  N.  S.  691; 
5B.&S.632;  9  Cox  C.  C.  483)  it  was  held  that  tbi« 
was  not  a  matter  of  error.]  On  uhe  first  part  of 
the  case,  the  cases  of  Beg.  v.  Bradlaugh  (3d  L.  T. 
Rep.  N.  S.  118 ;  3  Q.  B.  Div.  607)  and  Beg.  r. 
Fuldge  (9  L.  T.  Rep.  N.  S.  777 ;  33  L.  J.  74,  M.  C.) 
are  in  point.  On  this  part  of  the  case,  dealing 
with  the  non-compliance  with  the  provisions  of  the 
Vexatious  Indictment  Acts,  the  court  had  no 
jurisdiction  to  try  me,  as  those  provisions  were 
not  complied  with.  My  two  points  are :  that  by 
reason  of  the  absence  of  a  recognisance  to  prose- 
cute for  the  offence  charged,  the  proceedings  are 
altogether  void ;  and,  secondly,  that  the  indict- 
ment charges  one  offence  and  the  conviction  was 
for  another  offence. 

Oill  for  the  Crown. — ^I  submit  the  only  ground 
the  defendant  can  rely  on  is  error  manifest  on 
the  record ;  he  cannot  rely  on  anything  which  may 
be  wrong,  which  does  not  appear  on  the  record. 
With  regard    to    the    first    point,  the    case  of 
Knowlden  v.  The  Queen  (nhi  sup.)  decides  that  it 
is  not  necessary  that  the  performance  of  such 
conditions  should  be  averred  on  the  face  of  the 
indictment,  and,  therefore,  it  is  not  necessair 
that  they  should  appear  on  the  face  of  the  record. 
In  Archbold  (20th  edit.)  p.  213,  it  is  said  that  a 
writ  of  error  lies  for  every  substantial  defect, 
appearinc:  on  the  face  of  the  record,  for  which  the 
inaictment  might  have  been  quashed,  or  which 
would  have  been  fatal  on  demurrer,  or  in  arrest 
of  judgment,  provided  such  defect  is  not  cured  by 
verdict.    The  conviction  for  publishing  the  libel 
is  right.     [Field,  J. — ^There  is  such  a  thing  as 
error  in  fact.   It  really  comes  to  this  :  that  the 
defendant  has    been    convicted   of    one  offence 
while    indicted    for    another.]      Libel    remains 
the    same    as    before   the    Act    6    &    7    Vict 
c.    96.     It     is     an    offence    at     common    law. 
[Field,  J. — ^What  was  the  punishment  at  common 
law  for  a  libel,  or  what  was  the  meaning  of  those 
two  sections  of  the  Act  ?]    The  punishment  at 
common  law  was  unlimited  imprisonment  or  fine 
without  hard  labour.  Then  came  Lord  Campbell's 
Act,  sect.  4  of  which  created  a  new  offence,  namely, 
publishing  a  libel  knowing  it  to  be  false;  and 
then  sect.  5  makes  it  an  offence  to  publish  the 
libel  simply.     [Field,  J.  referred  to  Maariin  v. 
Pridgeon  (1  E.  &  E.  778 ;  28  L.  J.  179,  M.  C.). 
where  A.  was  summoned  on  a  charge  of  being 
drunk  and  disorderly,  and  guilty  of  riotous  beha- 
viour, an  offence  punishable  under  the   Towns 
Police  Clauses  Act.   The  justices  convicted  him  of 
drunkenness  under  21  Jac.  1,  c.  7,  and  it  was 
held  that  the  conviction  was  bad,  and  Ihat  it 
was  not  a  variance  within  11  &  12  Vict.  c.  43, 
s.  1.     Before  Lord  Campbell's  Act  knowledge 
that  the  libel  was  false  was  immaterial.    Then 
came  the  statute  which  said,  if  you  knew  the 
libel  to  be   false,   you  shall   have    two   years' 
imprisonment ;    if  you  did  not  know  it,  then 
one  year's    imprisonment.    This  surely  creates 
two  offences ;  tne  words  left  out  are  so  material 
that  it  makes  a  difference  of  twelve  months* 
imprisonment.]     "It  is  not  necessary  to  prove 
the  offence  charged  in  the   indictment  to  the 
whole  extent   laid,  provided  the   facts   proved 
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constitute  an  offence  punishable  by  law,  and  for 
which  the  defendant  may  by  law  be  convicted  on 
that  indictment : "    (Archbold,  20th  edit.  240) : 

Rem  y.  Holingherry,  4  B.  &  C.  329 ;  6  D.  &  B.  345. 

In  Eeg.  v.  Taylor  (20  L.  T.  Rep.  K  S.  402; 
L.  Rep.  1  C.  C.  194),  where  an  indictment 
chari^ed  the  prisoner,  in  the  first  count,  with 
"  unlawfully  and  maliciously  wounding,"  and, 
in  the  second  count,  with  "  unlawfully  and 
maliciously  inflicting  ^ievous  bodily  harm,"  and 
the  jury  found  the  prisoner  guilty  of  an  assault, 
it  was  held  that  the  prisoner  could  be  properly 
convicted  of  an  assault  on  the  indictment,  as  the 
offences  charged  were  misdemeanours,  and  each 
of  them  necessarily  included  the  lesser  mis* 
demeanour  of  an  assault.  Here  both  offences 
were  misdemeanours,  and  therefore  the  prisoner 
could  b'e  properly  convicted  of  the  lesser  offence, 
which  was  necessarily  included  in  the  other,  just 
as  on  an  indictment  for  murder  the  prisoner 
could  be  properly  convicted  of  manslaughter,  as 
both  are  felonies.  So  in  Reg.  v.  Guthrie  (22  L.  T. 
Rep.  N.  S.  485 ;  L.  Rep.  1  C.  C.  241),  where  the 
prisoner  was  indicted  for  assaulting  and  then 
unlawfully  and  carnally  knowing  and  abusing  a 
certain  c^rl  under  the  age  of  twelve  years,  and 
the  offence  of  carnally  knowing  the  girl  being 
disproved,  the  jury  found  the  prisoner  guilty  of 
a  common  assault,  it  was  held  that  the  prisoner 
might  be  properly  convicted  of  a  common  assault, 
on  the  ground  that  the  indictment  charged  two 
distinct  misdemeanours,  namely,  of  assaulting 
and  also  of  carnally  knowing  the  girl,  and  that 
the  prisoner  might  be  found  guilty  of  either  of 
them.  In  giving  the  judgment  of  the  court  in 
Meg.  V.  Taylor  (uhi  aup.),  Kelly,  C.B.  said  :  "  It 
is  not  necessary  that  matters  of  aggravation 
stated  in  the  indictment  should  bo  proved,  and, 
if  not  proved,  the  prisoner  may  be  found  guilty 
of  the  offence  without  the  circumstances  of 
aggravation."  Here  the  offence  is  really  pub- 
lishing the  libel,  and  knowing  it  to  be  false  is 
only  matter  of  aggravation,  and,  that  being  so, 
tbe  prisoner,  being  indicted  for  the  offence  of 
publishing  the  libel  knowing  it  to  be  false,  may 
properly  be  convicted  of  the  same  offence 
witnout  the  matter  of  aggravation,  namely, 
publishing  the  libel  simply.  [Field,  J. — The 
decision  of  the  Chief  Justice  in  Reg.  v.  Guthrie 
(nbi  sup.)  is  iu  your  favour ;  the  element  of 
knowing  the  libel  to  be  false  is  a  creature  of 
statute.  On  these  cases  I  think  we  must  hold 
that  the  conviction  was  good.]  [He  was  stopped.] 

The  defendant  replied. 

Field,  J. — I  have  come  to  the  conclusion,  both 
on  the  authorities  cited  by  Mr.  Gill  and  on  prin- 
ciple, that  our  judgment  must  be  for  the  Crown. 
The  facts  are  these :  The  defendant  was  charged 
before  a  magistrate  with  publishing  a  defamatory 
libel  knowing  it  to  be  false,  but  it  was  stated  by 
the  prosecution  that  they  did  not  intend  going  on 
with  that  part  of  the  case,  which  alleged  that  the 
defendant  knew  the  libel  was  false.  Ultimately 
tbe  magistrate  committed  the  defendant  for  what 
I  may  call  the  common  law  misdemeanour  of 
publishinj?  a  libel,  but  the  indictment  contained 
the  allegation  that  the  defendant  published  the 
libel  knowing  the  same  to  be  false.  The  learned 
niaster  of  the  Crown  GiSce  tells  me  that,  before 
Lord  CampbeH'e  Act,  that  was  the  usual  form 


in  an  indictment  for  libel  at  common  law,  and, 
acting  upon  that,  no  objection  has  been  made 
until  now,  as  to  the  form  of  the  indictment.    It 
is  quite  clear  that,  before  Lord  Campbeirs  Act, 
the  knowledge  of  the  untruth  was  immaterial  in 
point  of  law,  though,  of  course,  it  might  be  im- 
portant as  to  the  question  of  punishment,  as  it  is 
an  aggravation  of  the  libel  to  publish  it  knowing 
it  to  be  false.    It  was  clearly  not  competent  to  a 
person  charged  with  publishing  a  libel  to  seek  to 
defend  himself  by  saying  that  he  did  not  know 
that  it  was  false.    This  was  amended  by  Lord 
Campbell's  Act  giving  a  person  charged  with  libel 
power  to  allege  that  the  libel  was  true,  and  that 
it  was  for  the  public  benefit  that  it  should  be 
published.    I  have  always  thought  that  it  was  a 
salutary  provision  that  the  libel  should  be  pub- 
lished only  for  the  public  interest.    It  seems  to 
me  that  if  it  be  made  the  law  that  it  ceases  to  be 
necessary  to  aver  that  the  publication  of  the  libel 
was  for  the  public  interest,  a  great  inroad  would 
be  made  on  the  rights  of  the  public.    That,  how- 
ever, is  for    the    Legislature.    There  are  three 
sections  of  the  Act  important.    The  3rd  section 
deals  with  publishing,  or  threatening  to  publish, 
a  libel  with  intent  to  extort  money ;  the  4th  sec- 
tion deals  with  publishing  a  defamatory  libel, 
knowing  the  same  to  be  false ;  and  the  5th  sec- 
tion deals  with    publishing  a  defamatory  libel 
simply.    Dealing  with  the  two  latter,  in  tne  6th 
section  the  punishment  is  different.    In  the  4th 
section  the  punishment  cannot  exceed  two  years' 
imprisonment,  whereas  in  the  5th  section  the  pun- 
ishment cannot  exceed  one  year's  imprisonment. 
At  the  trial  counsel  for  the  prosecution  stated 
that  he  did  not  intend  to  offer  any  evidence  that 
the  defendant    knew   the  untruth  of  the   libel, 
and  thereupon  the  case  went  to  the  jury,  and  the 
question  substantially  left  to  the  jury  was  whether 
or  not  that  libel  was  true.    The  jury  found  that 
the  defendant  had  published  the  libel,  but  that  he 
did  not  know  it  to  be  false,  and,  on  that  finding, 
judgment  was   entered  for  the  Crown,  and  the 
defendant  was  called  up  and  sentenced  to  two 
months'  imprisonment,  a  term  of  imprisonment 
within  both  sections.    If  it  had  exceeded  twelve 
months  the  case  micrht  have  been  different ;  but 
the  punishment  inflicted  was  within  the  statutory 
powers,  and  also  within  the  common  law  jurisdic- 
tion.   On  that  state  of  things  this  writ  of  error 
is  brought.    The  writ  of  error  set  out  what  I  have 
in  effect  stated.     One  of  the  assignments  of  error 
is  that  the  provisions  of  the  Vexatious  Indictments 
Act  have  not  been  complied  with.    On  this  point 
we  have  been  referred  to  the  case  of  Knowlaen  v. 
Tlie  Queen  (ubi  sup.),  which  is  an  authority  that 
error  will  not  lie  on  such  assignment.    No  doubt 
the  Legislature  intended  that  these    conditions 
should  be  performed  before  trial,  but  it  is  quite 
clear,  on  the  case  of  Kiioiolden  v.  The  Queen  (uhi 
sup.),  that  the  performance  of  these  conditions 
need  not  be  averred  on  the  face  of  the  indictment, 
and  the  absence  of  such  averment  is  not  a  subject 
of  error.    With  regard  to  the  second  assignment 
of  error,  that  the    indictment   did  not  contain 
an  averment   that    the  defendant    intended    to 
provoke  the  prosecutor  to  commit  a  breach  of  the 
peace,  and  that  it  was  not  proved  at  the  trial  that 
the  defendant  had  sent  the  libel  to  any  other 
person  than  the  prosecutor,  this  seems  to  me  to 
fail  also,  as  it  does  not  follow  that  because  the 
libel  was  sent  to  the  prosecutor  it  was  sent  to  no 
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other  person.  Therefore,  under  the&e  circum- 
stances, we  cannot  sa^  that  there  was  error  in 
that  respect.  The  third  assignment  of  error  is 
that,  by  the  record,  it  appears  that  the  verdict  of 
the  jury  is  not  a  conviction  of  the  defendant  of 
the  offence  charged  in  the  indictment.  We  have 
got  to  consider  what  is  the  offence  charged  in  the 
mdictment.  It  is  a  common  law  misdemeanour 
to  publish  a  defamatory  libel,  and  I  am  not  aware, 
ana  there  is  no  declaration  in  Lord  CampbeU's 
Act,  that  that  does  not  continue  an  offence  at 
common  law.  It  is  an  offence  at  common  law  to 
publish  a  defamatory  libel  whether  the  person 
knew  it  to  be  false  or  not.  The  jury  in  this  case 
have  certainly  negatived  the  allegation  that  the 
defendant  knew  the  libel  was  false,  and  if  that 
averment  were  essential,  then  the  defendant 
would  be  right  in  his  contention.  I  do  not 
think  it  is.  Under  those  circumstances,  the 
real  charge  is  the  common  law  misdemeanour 
or  the  statutory  misdemeanour,  and  it  is 
competent  to  the  jury  to  acquit  on  that  part  of 
the  charge  which  is  statutory,  and  to  convict  on 
that  which  is  not.  The  cases  cited  by  Mr.  Gill 
for  the  prosecution  show  this.  The  first  case  is 
Hex  V.  jSollingherry  (uhi  8tip.),  where  the  defen- 
dants were  indicted  for  conspiring  falsely  to 
indict  one  A.  B.  for  keeping  a  gaming-house,  for 
the  purpose  of  extorting  money  from  A.  B.  The 
]urj  found  the  defendants  guilty  of  conspiring 
to  indict  A.  B.  for  the  purpose  of  extorting  money, 
but  not  to  indict  him  falsely,  and  there  it  was 
laid  down  that  "  in  criminal  cases  it  is  sufficient 
for  the  prosecutor  to  prove  so  much  of  the  charge 
as  constitutes  an  offence  punishable  by  law.  This 
was  an  indictment  for  conspiring  falsely  to  indict 
a  person  for  the  purpose  of  extorting  money. 
The  jury  found  the  defendants  guilty  of  conspir- 
ing to  prefer  an  indictment  for  the  purpose  of 
extorting  money  whether  the  charge  be  or  be  not 
false."  This  is  a  conclusive  authority  for  the 
proposition  Mr.  Gill  contended  for,  as,  applying 
it  to  this  case,  the  jury  found  the  delendant 
guilty  of  the  misdemeanour  of  publishing  a  defa- 
matory libel,  whether  he  knew  it  was  false  or  not. 
Reg.  V.  Hodgh'ss  {uhi  sup.)  is  a  case  very  like  the 
last.  A.  was  indicted  for  perjury  in  an  affidavit 
made  under  the  Bills  of  Sale  Act  for  the  parpose 
of  getting  a  bill  of  sale  filed,  and  was  found 
guilty,  and  there  it  was  held  that,  although  the 
making  of  such  false  affidavit  was  not  strictly 
perjury,  and  the  prisoner  could  not  be  liable  to 
punishment  as  for  perjury,  yet  the  taking  of  a 
false  oath  where  an  affidavit  is  required  for  the 
purposes  of  a  statute  is  a  misdemeanour  at  com- 
mon law,  and  renders  the  guilty  party  liable  to 
punishment  as  for  a  common  law  misdemeanour, 
and  that  the  words  in  an  indictment  for  perjury, 
"  that  the  said  A.  B.  did  wilfully  and  corruptly 
commit  wilful  and  corrupt  perjury,"  may  be  re- 
jected as  surplusage,  and  if  this  is  done  the 
mdictment  sufficiently  states  a  misdemeanour  in 
taking  a  false  oath,  and  Martin,  B.,  in  giving 
judgment,  distinguished  the  case  from  Rex  v. 
Foster  (Buss.  &  By.  459),  where  the  prisoner  was 
convicted  on  an  indictment  for  perjury,  and  the 
prisoner  had  in  fact  only  taken  a  false  oath,  and 
the  judges  held  that  no  punishment  could  be 
inflicted,  the  reason  being  because  the  indictment 
did  not  state  facts  sufficient  to  constitute  the 
offence  of  taking  a  false  oath.  There  are  two  I 
Other  cases  to  the  same  effect,  and  decided  on  the  ' 


same  principle :  Reg.  v.  Taylor  (uhi  sup.),  where 
the  prisoner  was  indicted  for  a  misdemeanoor 
npon  an  indictment,  the  first  count  of  which  was 
for  "  unlawfully  and  maliciously  wounding,"  and 
the  second  count  was  for  "  unlawfully  ana  mali- 
ciously inflicting  grievous  bodily  harm,"  and  the 
jury  convicted  him  of  an  assault,  and  it  was  held 
that  the  prisoner  could  be  properly  convicted  of 
a  common  assault  on  the  indictment,  as  the 
offences  charged  were  misdemeanours,  and  eacn 
of  them  included  the  lesser  misdemeanour  of  an 
assault.  Again,  the  case  of  Reg.  v.  Gutftrie  {ubi 
sup.)y  where  the  prisoner  was  indicted  for  unlaw- 
fully assaulting  and  then  unlawfully  and  carnally 
knowing  a  certain  girl  under  the  age  of  twelve 
years,  and  the  offence  of  carnally  knowing  the  girl 
was  disproved,  and  the  jury  found  the  prisoner 
guilty  of  a  common  assault,  and  it  was  held  that 
he  might  be  properly  convicted  of  an  assault,  and 
Bovill,  C.J.  there  said :  "  The  indictment  charges 
that  the  prisoner  did  'unlawfully  and  carnally 
know  and  abuse'  the  girl,  against  the  form  of 
the  statute,  and  it  also  charged  an  offence  at 
common  law,  namely,  an  assault ;"  and  the  convic- 
tion was  affirmed.  I  was  in  doubt  for  some  time 
in  consequence  of  the  fact  that,  on  an  indictment 
for  robbery,  the  defendant  cannot  be  convicted  of 
a  common  assault,  but  the  correct  answer  has 
been  given  by  Mr.  Gill,  and  he  has  satisfied  me 
that  too  reason  of  that  is,  that  the  one  offence  is 
a  felony,  and  the  other  a  misdemeanour.  In  the 
oresent  case,  the  offence  for  which  the  defendant 
was  indicted,  and  the  one  of  which  he  was  found 
guilty,  are  of  the  same  kind,  namely,  both  mis- 
demeanours. 

Wills,  J. — I  am  of  the  same  opinion,  and  upon 
the  same  grounds.  I  only  wish  to  state  very 
shortly  that  upon  principle  it  is  impossible  to 
distinguish  this  case  from  the  case  of  a  convic- 
tion for  a  common  assault  on  an  indictment  for 
an  assault  causing  bodily  harm,  under  statutes 
which  would  render  the  offender  liable  to  greater 
punishment  than  the  punishment  for  a  common 
assault.  It  seems  to  me  that  the  two  cases  are 
identical.  The  only  other  ground  of  error  that 
impressed  me  was  that,  in  consequence  of  the 
hints  thrown  out  in  Knowlden  v.  T)ie  Queen  (ubi 
sup.),  there  was  no  jurisdiction  in  the  grand  jury 
to  entertain  this  bill,  inasmuch  as  the  provisions 
of  the  Vexatious  Indictments  Act  haa  not  been 
complied  with.  I  think  the  proper  answer  to 
that  is  that  it  is  now  too  late  to  take  that  objec- 
tion. The  proper  remedy  was  to  apply  at  the 
time  of  the  trial  to  (^uash  the  indictment,  and  it 
seems  to  me  that  it  is  now  too  late  to  say  that 
these  things  make  the  record  bad  for  non-compU- 
ance  with  the  provisions  of  that  statute.  I  think, 
therefore,  that  that  ground  fails.  As  to  the 
other  highly  technical  objection,  there  is  no 
ground  for  it  at  all.  This  case  was  formerly 
before  my  brother  Day  and  myself,  when  we 
thought  the  defendant  was  put  upon  bis  trial  for 
something  more  than  he  was  convicted  for.  My 
present  view  is,  that  this  conviction  is  a  good 
conviction  for  the  offence  for  which  the  defen- 
dant was  convicted. 

Judgment  for  the  Croifm, 

Solicitors  for  the  prosecution,   Wontner  and 
Son, 


MAGISTRATES'  GASES. 


687 


Q.B.  Div.] 


Stotesburt  (appO  v.  The  Vestry  of  St.  Giles  (resps.). 


[Q.B.  Dnr. 


June  4  and  5, 1888. 

(Before  Wills  and  Grantham,  JJ.) 

Stotebbury  (app.)  v.  The  Vestry  op  St.  Giles 

(resps.).  (a) 

MetivpolU  Management  Amendment  Act  1862  (25 
tf  26  Vict,  c.  102),  8.  ll—Famng  new  street — 
Expenses — A^ortionmeni — Power  of  vestry  to 
apportion  expenses  at  a  different  r<xte  to  different 
plots  of  land. 

By  tlie  77th  section  of  the  Metropolis  Manageinent 
AmeTidment  Act  1862  (25  ^  26  Vict,  c,  102)  it  is 
provided  thai  where  any  vestry  or  district  hoard 
shall  uThder  the  powers  given  bytlie  lObth  section  of 
the  Metropolis  Management  Act  1855  (18  ^  19 
Vict,  120)  have  paved,  or  be  about  to  pave,  any 
new  street,  the  owners  of  the  land  bounding  or 
abuiting  on  such  street  shaU  be  liable  to  con* 
tribute  to  the  expenses,  or  estimated  expenses,  of 
paving  the  satne,  cw  well  as  the  owners  of  houses 
therein ;  provided  that  it  shall  be  lawful  for  the 
vestry  or  district  board  to  charge  the  owners  of 
land  in  a  less  proportion  tJian  tlie  owners  of 
house  property,  should  they  deem  it  just  arid 
esjopedient  so  to  do  ;  and  any  such  cost  or  expenses 
shidl  be  apportioited  by  tlie  vestry  or  board,  and 
shall  be  recoverable,  ^c,  A  vestry  having 
resolved  to  pave  a  new  street  under  the  powers  of 
the  above  Acts,  estimated  the  cost  and  apportioned 
it  on  the  owners  of  land  and  houses  abutting 
thereon.  An  ow)ier  of  houses  and  land  was 
required  to  pay  at  tlie  same  rate  in  respect  of 
both,  viz.,  at  14*.  9J<i.  per  foot  of  frontage,  white 
the  apportionment  upon  other  land  abutting  on  the 
street  owned  by  the  Grand  Surrey  Canal  Coin- 
pany  was  at  a  lower  rate  than  on  his  land,  viz.,  at 
^,  per  foot.  He  having  refused  to  pa/u,  on  the 
ground  that  the  vestry  could  not  lawJuUy  cliarge 
one  owner  of  land  at  a  lower  rate  than  another, 
and  that  tlie  apportiomnent  was  invalid : 

Seldt  on  case  staled,  that  the  words  "  any  such 
costs  or  expenses  .  .  .  shall  be  apportioned 
by  t}ie  vestry  "  govern  the  wlwle  section ;  thai  the 
earlier  words  "  that  it  sJuxll  be  lawful  for  tJie 
vestry  to  charge  the  owners  of  land  in  a  less 
proportion  than  tlie  otmiers  of  house  property  " 
do  not  mean  tJial  that  is  the  only  case  in  which 
equality  is  to  be  violaled;  and  that,  as  no 
principle  of  apportionment  is  prescribed,  tlie 
vestry  are  not  Bound  to  follow  any  principle,  and 
ilieir  apportionment  cannot,  in  the  absence  of 
arbitrary  caprice  or  mxila  fides,  be  questioned 
upon  that  ground. 

This  -was  a  case  stated  by  Bobert  Henry  Bullock 
Marsham,  Esq.,  one  of  the  police  magistrates 
within  the  metropolitan  police  district,  pursuant 
to  the  Act  42  &  43  Vict.  c.  49. 

CiSE. 

1.  The  appellant  is  the  owner  of  land  and 
houses  situate  in  and  abutting  on  a  new  street, 
known  as  Canterbury-road,  which  is  within  the 
district  over  which  the  respondents  have 
authority  and  control. 

2.  The  respondents  having  resolved  to  pave 
the  said  street  in  accordance  with  the  powers 
vested  in  them  by  the  Acts  18  &  19  Vict.  c.  120, 
and  25  &  26  Vict.  c.  102,  estimated  the  cost  of 
Boch  work  and  apportioned  the  same  upon  the 
owners  of  land  ana  houses  abutting  on  the  said 

(a)  BAported  by  H.  D.  BoiiSEV,  Esq.,  B»m8te^at-Law. 


new  street.    Notice  was  given  to  the  appellant 
reauiring  him  to  pay  the  sum  of  5482.  3s,  Sd, 

3.  The  appellant  having  refused  to  pay  the 
said  sum,  was  by  summons  required  to  appear 
before  me  and  to  answer  the  complaint  made  by 
the  respondents  in  the  matter  aforesaid,  and  on 
the  2nd  Feb.  1888  the  said  summons  was  heard 
before  me,  when  the  following  facts  were  proved : 

4.  The  sum  of  5482.  3^.  Sd,  which  was  appor- 
tioned on  the  appellant  was  in  respect  of  both 
houses  and  land,  viz.,  269L  Ss,  in  respect  of  land, 
and  27SI,  lbs,  Sd,  in  respect  of  houses,  being  at 
the  same  rate  in  case  of  both  houses  and  land, 
viz.,  14».  9id.  per  foot,  according  to  the  frontage. 

The  apportionment  upon  other  land  abutting 
on  the  said  new  street,  of  which  the  owners  are 
the  Grand  Surrey  Canal  Company,  was  at  a  lower 
rate  than  that  on  the  appellant's  land,  viz.,  at  the 
rate  of  28,  per  foot,  according  to  the  frontage. 

5.  By  the  said  apportionment  the  Grand 
Surrey  Canal  Company  were  charged  in  respect 
to  a  frontage  of  45ft.  6in.  It  was  proved  that 
the  frontage  of  the  land  owned  by  the  said 
company  measured  45ft.  6in.  in  a  straight  line 
drawn  from  one  side  to  the  other  of  the  said 
street,  and  that  the  length  of  the  irregular 
boundary  of  the  said  company's  land  abutting  on 
the  said  street  was  48ft.  9in. 

From  the  minutes  of  the  respondents  relating 
to  the  said  street,  a  copy  of  which  formed  part  or 
the  case,  it  appeared  that,  at  a  meeting  of  the 
respondents  on  the  21st  Dec.  1887,  a  resolution 
was  passed  accepting  a  report  of  the  general  pur- 
poses committee,  which  stated  that,  having  regard 
to  the  decision  of  a  magistrate  that  the  land  of 
which  the  Grand  Surrey  Canal  Company  were 
the  owners  abutting  the  termination  of  the  road 
should  be  assessed,  the  committee  were  of  opinion 
that,  inasmuch  as  the  land  would  form  part  of  the 
road  leading  to  the  bridge  which  would  shortly 
be  constructed  by  the  Metropolitan  Board  of 
Works,  and  under  an  arrangement  would  be  given 
up  by  the  company  to  effect  a  great  public  im- 
provement, it  was  just  and  expedient  to  assess 
the  land  in  a  much  less  amount  than  the  other 
owners. 

6.  It  was  contended  on  behalf  of  the  appellants 
that  the  apportionment  was  invalid  and  bad  upon 
two  grounas :  (1)  That  the  respondents  in  exer- 
cising the  power  given  to  them  oy  sect.  77  of  the 
25  &  26  Vict.  c.  102,  could  not  lawfully  charge  one 
owner  of  land  in  a  less  proportion  or  at  alower 
rate  than  that  in  or  at  which  they  charged 
another  owner  of  land.  (2)  That  the  apportion- 
ment should  have  charged  all  owners  according 
to  the  true  measurement  of  their  lands  and  houses 
which  in  this  case  the  appellants  contended  was 
not  done  as  above  mentioned. 

7.  It  was  contended  on  behalf  of  the  respondents 
(1)  That  the  respondents  in  their  discretion  might 
legally  apportion  a  larger  proportion  of  the 
expenses  on  the  appellants'  land  than  on  the  land 
of  the  said  company.  (2)  That  the  frontage  of 
the  land  of  the  said  company  was  properly 
measured.  (3)  That  the  court  of  summary  juris- 
diction had  no  power  to  entertain  the  question 
whether  the  apportionment  was  made  upon  a 
right  principle. 

8.  I  was  of  opinion  that  the  apportionment  was 
valid,  and  that  I  had  no  jurisdiction  to  inquire 
into  the  principle  upon  which  the  apportionment 
was  made,  and  I  ordered  and  adjudged  that  the 
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appellant  should  pay  to  the  respondents  the  said 
Hum  of  5482. 3«.  8(2.  The  question  for  the  opinion 
of  the  court  was,  whether  the  said  apportionment 
was  valid. 

The  Metropolis  Management  Act  1855  (18  &  19 

Vict.  c.  120),  8. 105,  provides  as  follows  : 

In  case  the  owners  of  the  houBes  forming  the  i^reater 
Mrt  of  any  new  street  laid  ont  or  made,  or  hereafter  to 
oe  laid  out  or  made,  which  is  not  paved  to  the  satis- 
faction of  the  vestry  or  district  board  of  the  parish  or 
district  in  which  such  street  is  sitnate,  be  desirous  of 
having  the  same  paved  as  hereinafter  mentioned,  or  if 
snoh  vestry  or  board  deem  it  necessary  or  expedient 
that  the  same  should  be  so  paved,  then  and  in  either  of 
snch  oases  such  vestry  or  board  shall  well  and  suffi- 
ciently pave  the  same,  either  throughout  the  whole 
breadth  of  the  carriageway  and  footpath  thereof,  or 
any  part  of  such  breadth,  and  from  time  to  time  keep 
such  pavement  in  good  and  sufficient  repair,  and  the 
owners  of  the  houses  forming  such  street  shall  on 
demand  pay  to  such  vestr^^  or  hoard  the  amount  of  the 
estimated  expenses  of  providing  and  laying  such  paving 
(such  amount  to  be  determinen  by  the  surveyor  for  the 
time  being  of  the  vestry  or  board),  and  in  case  such 
estimated  expenses  exceed  the  actual  expenses  of  such 
paving,  then  the  difference  between  such  estimated 
expenses  and  such  actual  expenses  shall  be  repaid  by 
the  said  vestry  or  board  to  the  owners  of  houses  by 
whom  the  said  sum  of  money  has  been  paid ;  and  in 
case  the  said  estimated  expenses  be  leas  than  the  actual 
expenses  of  such  paving,  then  the  owners  of  the  said 
houses  diaU  on  demand  pay  to  the  said  vestry  or  bo»rd 
such  further  sum  of  money  as  together  with  the  sum 
already  ^aid  amounts  to  such  actual  expenses. 

The  Metropolis  Management  Amendment  Act 
1862  (25  &  26  Vict.  c.  102),  s.  77,  provides  as 
follows : 

Where  any  vestry  or  district  board  shall  under  the 

Sowers  given  by  the  one  hundred  and  fifth  section  of  the 
rsUy  recited  Act  (18  &  19  Vict.  c.  120),  have  paved  or  be 
about  to  pave  an^  new  street,  the  owners  of  the  land 
bounding  or  abutting  on  such  street  shall  be  liable  to 
contribute  to  the  expenses  or  estimated  exi)enses  of 
paving  the  same,  as  well  as  the  owners  of  houses  therein ; 
provided,  that  it  shall  be  lawful  for  the  vestry  or  district 
board  to  charge  the  owners  of  land  in  a  less  proportion 
than  the  owners  of  house  propertv,  should  they  deem 
it  just  and  expedient  so  to  do,  and  any  such  costs  and 
expenses,  including  the  cost  of  paving  at  the  points  of 
intersection  of  streets,  and  all  other  incidental  costs 
and  charges,  shall  be  apportioned  by  the  vestry  or 
board,  and  shall  be  recoverable  either  before  the  work 
shall  be  commenced,  or  during  its  progress,  or  after  its 
completion ;  it  shall  be  lawful  for  the  vestry  or  district 
board  at  their  discretion  to  accept  payment  of  the 
amount  apportioned  or  charged  in  respect  of  each  house 
or  premises  by  instalments  spread  over  a  period  not 
exceeding  twenty  vears,  and  any  such  amount  shall  be 
recoverable  from  the  present  or  any  future  owner  of  the 
premises,  either  by  action  at  law  or  in  a  sunimary 
manner  before  a  justice  of  the  peace,  at  the  option  of 
the  vestry  or  board. 

Lyon  (with  him  Qtrard  Laing)  for  the  appellant. 
—According  to  the  true  construction  of  the  77th 
section  of  the  Metropolis  Management  Amend- 
ment Act  1862  (25  &  26  Vict.  c.  102),  owners  of 
land  may  be  rated  in  a  less  proportion  than 
owners  of  houses,  but  all  owners  of  land  must  be 
rated  in  the  same  proportion  on  some  definite 
principle,  and  it  is  not  open  to  a  vestry  to  make 
an  aroitrary  distinction  between  one  owner  of 
land  and  another.  The  decision  in  Neshitt  v.  The 
Oreenwieh  District  Board  of  Works  (32  L.  T.  Rep. 
N.  S.  762 ;  L.  Rep.  10  Q.  B.  465),  that  the  prin- 
ciple on  which  tne  expenses  of  paving  a  new 
street  have  been  apportioned  amongst  the 
adjoining  owners  by  a  aistrict  board  cannot  be 
questioned  before  ary  tribunal  is  undoubtedly 
correct,  but  it  shows  that  the  apportionment  must 


be  made  on  some  definite  principle,  whereas  here 
the  surveyor  has  not  acted  upon  any  principle  at 
all,  but  upon  mere  arbitrary  caprice.  A  vestry 
cannot  in  a  street  of  100  houses  assess  99  at  la. 
per  foot  and  throw  all  the  rest  of  the  expense  on 
the  remaining  one,  and  the  case  is  the  same  with 
plots  of  land.  This  principle  is  really  involved  in 
the  decision  in  Whitchurch  v.  The  Fulham  Distrid 
Board  of  Works  (13  L.  T.  Elep.  N.  S.  631 ;  7  B.  A  S. 
212;  L.  Rep.  1  Q.  B.  233),  where  the  board 
divided  a  road  into  four  sections  and  apportioned 
the  cost  of  repairing  each  section  amongst  the 
owners  of  property  in  it,  and  it  was  held  that 
there  ought  to  have  been  but  one  apportionment, 
and  that  the  separate  apportionments  were  invalid. 
"Instead,"  says  Cockburn,  C.J.,  "of  properly 
apportioning,  you  would  be  apportioning  in  a 
manner  that  would  work  a  very  great  grievance." 
[Wills,  J. — ^What  do  you  say  was  the  principle  in 
TJis  School  Board  for  London  v.  This  Vestry  of 
8t,  Mary,  Islington,  33  L.  T.  Rep.  N.  S.  504 ;  1 
Q.  B.  Div.  65?]  The  only  point  decided  there 
was,  whether,  as  the  land  belonging  to  the  school 
board  stood  back  upon  the  street,  and  only  com- 
municated with  it  by  a  passage  twentv  feet  wide,it 
was  assessable  at  all,  and  it  was  held  that  it  was. 
Ko  question  of  the  amount  or  the  principle  of  the 
apportionment  was  raised. 

Austin  for  the  respondents. — [Wills,  J. — The 
only  distinction  whicn  the  statute  seems  tx>  me  to 
authorise  is  a  distinction  between  land  on  the  one 
side  and  houses  on  the  other.  Where  is  voor 
authority  for  making  a  distinction  between  land 
and  land  ?]  If  a  principle  is  necessary,  it  is  a 
principle  to  separate  into  two  divisions  land  valu- 
able for  building  purposes  and  land  which  id  not 
so  but  which  is  snortly  to  be  turned  into  a  road. 
But  no  principle  is  necessary.  It  was  the  inten- 
tion of  the  Legislature  to  allow  the  board  to  make 
the  apportionment  as  they  think  right,  so  long  as 
they  act  fairly.  In  TJie  Vestry  of  Chelsea  v.  J^ans 
(34  J.  P.  404)  the  ma^strate  found  that  the  ap- 
portionment was  unfair  and  unreasonable,  but  toe 
court  refused  to  go  behind  it. 

Laing,  in  reply,  cited 

The  Vestry  of  MiU  End  v.  The  Ouardiaw  of  the 
WhUechapel  Union,  34  L.  T.  Bep.  N.  S.  178; 
1  Q.  B.  Div.  680 ;  46  L.  J.  138,  M.C. 

AViLLS,  J. — I  am  of  opinion  that  our  decision 
must  be  in  favour  of  the  respondents.  The  con- 
struction of  the  Acts  of  Parhament  on  which  the 
case  turns  is  not  easy.  It  appears  to  me  that  the 
provisions  of  the  earlier  Act  (the  Metropolis 
Management  Act  1855, 18  &  19  Vict.  c.  120,  s.  105) 
were  all  but  unworkable,  and  if  that  section  had 
remained  unaffected  by  subsequent  legislation,  it 
would,  I  think,  have  been  possible  for  a  dis- 
satisfied person  to  have  given  a  considerable 
amount  of  trouble.  No  power  was  given  to  the 
vestry  to  apportion  the  expenses  or  to  recover 
from  each  individual  his  proportion  of  them,  the 
only  provision  being  that  the  whole  amount  of 
the  expenses  should  be  recoverable  from  Uie 
whole  body  of  adjoining  owners.  But  the  matter 
was  not  left  in  this  way,  the  77th  section  of  the 
Act  of  1862  being  passed  to  eet  rid  of  the  diffi* 
culty.  That  section  again  is  not  vety  happQy 
drawn.  On  consideration,  however,  it  seems  to 
me  that  one  part  of  the  section  governs  the  whole 
and  gets  ria  of  the  difiiculty.  I  allude  to  the 
words  "  and  any  such  costs  ana  expenses,  inolad* 
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jng  the  cost  of  paving  at  the  points  of  intersection 
of   streets,    and   all  other  incidental  costs  and 
charts  shall  be  apportioned  by  the  vestry  or 
district  board,  and   shall  be  recoverable  either 
before  the  work  shall  be  commenced,  or  during 
its  progress,  or  after  its  completion."    What  is 
the  meaning  of  those  words  P    To  my  mind  they 
obviously  mean  that  the  vestry  shall  split  np  the 
whole  of  the  costs  and  expenses  into  a  number  of 
separate  amounts  among  all  the  owners  of  houses 
and  owners  of  land  on  whom  the  liability  to  con- 
tribute is  imposed  by  the  earlier  part  of  the 
section.    It  is  quite  true  that  the  Act  of  Parlia- 
ment   contains  no  principle  of    apportionment, 
and  says  nothing  as  to  how  the  apportionment  is 
to  be  effected ;  but  supposing  that  a  number  of 
persons  interested  in  a  common  object,  and  never 
likely  to  agree  as  to  the  share  each  one  ought  to 
take  in  it,  a^eed  that  a  third  person  should 
apportion  their  respective  shares  among  them, 
that  third  person  would  not  be  bound  to  follow 
any  principle,  or  do  anything  but  attempt  to  do 
justice  between  the  parties.    Of  course,  ne  must 
not    act    arbitrarily  or  capriciously,  but  if  he 
honestly  endeavours  to  do  what  is  ri^ht  and  just, 
there    could    be   no    ground  for  disputing   his 
decision.    Whv,  thpn,  should  not  the  Act  of  Par- 
liament say  that  the  vestry  shall  have  power  to 
do  this  P    In  my  opinion  it  has  done  so,  and  that 
is    the    governing   element    of    the    enactment. 
There  are,  indeed,  some  cases  which  say  that  the 
principle  on  which  the  vestry  have  acted  cannot 
DO  inquired  into.    But  those  cases  do  not,  in  my 
opinion,  mean  that  a  definite  principle  is  neces- 
sary.   It  simply  happened  that  in  those  cases  a 
principle  of  some  kind  had  been  followed,  and 
the  language  of  the  court  adapted  itself  to  the 
circumstances  of  the  cases.    I  am  of  opinion  that 
neither  the  principle  nor  the  absence  of  principle 
can  be  inquired  into ;  or,  perhaps,  in  order  that  I 
may  not  be  misunderstood,    I    should   say  the 
absence  of  uniform  mode,  since  I  think  it  is  clear 
that    the  vestry  have   acted    upon  a  principle, 
namely,  the  desire  to  make  the  apportionment  as 
fair  and  just  as  possible  between  all  the  parties. 
The  case  of  The  Vestry  of  Chelsea  v.  Evans  (34 
J.  P.  404)  is  very  strong.    There  the  magistrate 
found    that   the  estimate  of  the  surveyor  was 
excessive,  and  that  the  apportionment  thereof 
under  the  circumstances  was  unfair  and  unreason- 
able, but   notwithstanding  this  the  court,  con- 
sisting of  Cockbum,  C.J.  and  Lush,  J.,  seem  to 
have  adopted  the  argument  of  the  vestry  that  all 
the  magistrate  had   jurisdiction  to  do  was    to 
enforce  payment  of  the  sum  apportioned  without 
inquiring  how  it  was  apportioned,  and  held  that 
the  magistrate  was  bound  to  make  the  order.    We 
cannot  go  behind  the  judgment  in  that  case.    I 
had  some  difficulty  in  comprehending  it  until  I 
Haw  that  the  provision  with  respect  to  apportion- 
ment  must    oe   the   dominant  element  in  the 
enactment.     The  earlier  words  of  the  section, 
which  provide  that  it    shall  be  lawful  for  the 
Testry  or  district  board  to  charge  the  owners  of 
land  in  a   less  proportion  than  the  owners  of 
house  property,  at  first  look  as  if  that  were  the 
only  case  and  the  whole  extent  to  which  equality 
could  be  violated ;  but  it  seems  to  me  that  they 
are    merely   thrown  in  as   a  corollary,  and  to 
explain  that  land  may  be  treated  generally  as 
entitling  its  owner  to  a  less  liberal  proportion  of 
the  expenses  than  house  property.     The   same 


thing  might  have  been  done  if  the  words  had 
not  been  inserted,  and  their  presence  is  an  inade- 
quate ground  for  givine:  otner  than  their  plain 
meaning  to  the  other  words  of  the  section. 

Granthah,  J.—- 1  am  of  the  same  opinion.    The 
language  of  the  section  is  open  to  controversy, 
because  of  the  poEsibility  of  unfairness  on  the 
part  of  those  to  whom  the  section  gives  authority 
to  make  the  apportionment.    But  the  Legislature 
always  acts,  I  think  it  will  be  found,  on  the  prin- 
ciple that  those  in  authority  will  act  with  perfect 
honesty  and  fairness.    This  is,  in  my  opinion,  the 
principle  of  both  the  Acts  we  are  considering. 
Extensive  power  is  given  on  the  understanding 
that  those  to  whom  it  is  given  will  act  honestly. 
Nothing  shows  the  extent  of  the  power  ffiven 
better  than  the  case   of  The  School  Board  for 
London  v.  Tlie  Vestnf  of  8t,  Mary,  Islington  (33 
L.  T.  Rep.  N.  S.  504 ;  1  Q.  B.  Div.  65).     In 
that  case  the  power  of  apportionment  was  used 
in  a  way  which  might  have  been  most  unfair. 
The  School  Board  had  a  frontage  of  twenty  feet, 
and  yet  the  amount  apportioned  to  it  was  thirty 
times  as  much  as  to  tne  owner  of  eleven  houses 
adjoining  which  must  at  least  have  had  a  frontage 
of  over  a  hundred  feet.    It  may  or  mav  not  have 
been  a  fair  apportionment,  but  the  School  Board 
were  assessed  upon  the  whole  of  a  large  area 
which  lay  back  from  the  street,  and  it  was  held 
that  they  must  pay  it.    I  think  the  authorities 
show  that  we  cannot  inquire  into  the  apportion- 
ment.   In  Nesbiit  v.  The  Greenwich  Local  Board 
(32  L.  T.  Rep.  N.  S.  762 ;   L.  Rep.  10  Q.  B.  465) 
Cockburn,    C.J.    says    shortly:    "Without    ex- 
pressing any  opinion  whether  the  principle  is 
right  or  wrong  upon  which  the  boara  have  pro- 
ceeded, I  think  the  magistrate  had  no  jurisdiction 
to  inquire  into  the  principle  on  which  the  appor- 
tionment is  made.    The  Legislature  intendea  to 
leave  the  apportionment  in  the  discretion  of  the 
board,  and  tneir  discretion  is  absolute."    I  see  no 
reason  to  doubt  that  the  vestry  Lave  in  this  case 
acted  fairly,  and  have  followea  a  principle.    Why 
should  they  not  say  that  they  think  one  piece  of 
land  is  worth  six  times  as  much  as  another  P   We 
have  no  power  to  go  behind  the  apportionment, 
and  the  appeal  must  therefore  be  dismissed. 

Leave  to  appeal  was  refused. 

Solicitor  for  the  appellant,  /.  Ji^  Holmes  Moss, 
Solicitors  for  the  respondents,  Marsden  and 
Son, 


June  11  and  12, 1888. 

(Before  Manistt  and  Stephen,  JJ.) 

Bond  (app.)  i;.  Evans  (resp.).  (a) 

Licensing  Act  1872 — Suffering  gaming  on  licensed 
premises — Servant  in  charge  permitting  aaming 
-—Ignorance  on  the  part  of  innkeeper^Liability 
—35  *  36  Vid.  c,  94,  •.  17. 

The  appellant  was  charged  under  35  ^  36  Vict, 
c,  94,  s.  17,  as  a  licensed  person  for  alloioing 
gaming  to  he  carried  on  on  his  premises,  whicn 
was  an  ordinary  inn  and  alehouse,  to  which  was 
cUtached  a  skittle-alleycommunicaiing  with  the 
rest  of  the  premises.  The  apvellant  employed  a 
servant  to  manage  the  s7eittie»d!ley  and  attend 
upon  the  persons  frequenting  it,  and  had  given 
h%m  general  directions  not  to  permit  gambling  in 

(a)  B«portid  by  W.  P.  BvxBttiT,  Eaq.,  BmistoMiMAw. 
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ihe  aJcUile'aUey,  On  one  oecdHon  two  constables 
went  to  the  appellant^s  sJeittle^aUey  and  found 
inside  some  men  playing  cards  for  money  ;  and 
at  this  time  ihe  servant  was  in  charge  of  the 
shittle-aUey,  and  knew  thai  the  men  were  playing 
cards.  It  was  admitted  that  ihe  appellant  was 
not  present,  and  had  had  no  a,ctual  knowledge  of 
the  card  playing,  and  thai  his  servant  had  never 
communicated  with  him  on  tlis  suhjeci.  The 
appellant  was  convicted. 
Held,  thai  the  conviction  ought  to  be  affirmed,  and 
that,  as  iJie  responsibility  for  not  pe^'mitting  or 
suffering  gaming  on  licensed  premises  rested  on 
ihe  licensed  person,  ihe  mere  fact  thai  he  did  not 
Jenow  of  ihe  existence  of  gaming  on  his  premises 
did  not  relieve  him  of  his  responsibility ;  and 
that,  as  his  servant  who  was  in  charge  of  the 
premises  had  knowledge  of  ihe  gaming,  the 
appeUa/nt  had  suffered  gaming  to  be  carried  on 
within  the  meaning  of  the  statute. 

This  was  a  case  stated  under  20  &  21  Vict.  c.  4<3, 
and  42  &  43  Vict.  c.  49,  by  the  stipendiary  ma^- 
trate  for  the  Staffordshire  potteries  district. 

1.  At  a  court  of  summary  jarisdiction  held  at 
Longton,  before  the  magistrate,  on  the  14th  March 
1888,  Thomas  Bond  (hereinafter  called  the 
appellant)  was  charged  on  the  information  and 
complaint  of  Joseph  Evans,  the  superintendent 
of  police  (hereinafter  called  the  respondent)  for 
that  he,  being  a  licensed  person,  did  suffer  gaming 
to  be  carried  on,  on  his  premises  at  Longton, 
known  by  the  sign  of  the  Greorge  and  Dragon  Inn, 
en  the  23rd  Feb.  1888. 

2.  From  the  evidence  which  was  given  before 
the  magistrate  at  the  hearing  of  the  information 
and  complaint  be  found  the  following  facts.  The 
appellant's  premises  consisted  of  an  ordinary 
inn,  alehouse,  and  victualling-house,  to  which 
there  was  a  skittle-alley  communicating  by  doors 
and  passages  with  the  rest  of  the  premises. 

3.  The  appellant  had  employed  one  George 
Owen  to  manage  the  skittle-alley,  and  to  attend 
upon  the  persons  frequenting  the  same,  and  he 
had  received  from  the  appellant  general  directions 
not  to  permit  gambling  on  the  skittle-alley. 

4.  On  tho  23rd  Feb.  1888  two  police  constables 
visited  the  skittle-alley  of  tne  Greorge  and 
Dra^n,  and  upon  going  inside  found  some  men 
playing  cards  for  money. 

d.  At  this  time  George  Owen  was  present  in 
charge  of  the  skittle-alley,  and  cognisant  of  the 
acts  of  the  men  who  were  playing  cards.  It  is 
admitted  that  the  appellant  was  not  present  and 
had  no  actual  knowledge  of  the  card-playing,  and 
the  said  George  Owen  never  communicated  with 
him  on  the  subject. 

6.  On  the  part  of  the  appellant  ft  was  contended 
that,  inasmuch  as  the  appellant  had  no  personal 
knowledge  whatever  of  the  gaming  taking  place, 
and  had  in  no  way  connived  at  it,  and  his  servant 
G^rge  Owen  had  suffered  it  to  take  place  con- 
trary to  his  duty  and  his  express  orders,  the 
appellant  could  not  be  convicted,  and  in  support 
of  this  contention  the  case  was  cited  of  Somerset 
(app.)  V.  Hart  (resp.)  (12  Q.  B,  Div.  360). 

7.  The  magistrate,  however,  was  of  opinion 
that,  notwithstanding  the  decision  of  the  judge  in 
Somerset  v.  Hart,  the  appellant  Bond  ought  to 
be  convicted,  because  he  was  satisfied  that  (George 
Owen,  who  had  been  placed  in  charge  of  the 
skittle-alley,  was  present  and  well  aware  of  what 


was  going  on,  and  permitted  the  gaming  to  take 
place,  and  that  such  holding  was  in  conformity 
with  the  decisions  of  the  judges  in  Bosley  v.  Davies 
(33  L.  T.  Rep.  N.  S.  528 ;  1  (3.  B.  Div.  84),  and 
Redgate  v.  Haynes  (33  L.  T.  Bep.  N.  S.  779;  1 
Q.  B.  Div.  89),  which  he  felt  bound  to  follow. 

The  magistrate  convicted  the  appellant. 

If  the  court  should  be  of  opinion  that  the  con- 
viction was  right,  then  it  was  to  stand;  but  if 
wrong,  then  it  was  to  be  quashed. 

By  35  &  36  Vict.  c.  94,  s.  17 : 

If  any  licensed  person  (1)  suffer  any  gaming  or  any 
unlawful  gaiae  to  be  carried  on  on  his  premises  .  .  . 
he  shall  be  liable  to  a  penalty  not  exceeding  for  the  fiitt 
offence  ten  pounds,  and  not  exceeding  for  tiie  seconi 
and  any  subsequent  offence  twenty  pounds. 

Any  conviction  for  an  offence  under  this  section  ihsll, 
unless  the  convicting  magistrates  shall  otherwise  diieet» 
be  recorded  on  the  Hcence  of  the  person  convicted. 

/.  P.  Grain  for  the  appellant. — ^The  question 
here  is,  whether  the  innkeeper,  the  appelluit, 
"  suffered  *'  this  card-playing  or  gaming  to  be  car- 
ried on  on  his  premises  within  the  meaning  of  sect. 
17  of  the  Licensing  Act  1872.  Here  the  case  finds 
that  the  appellant  ^ve  orders  to  his  servant  who 
looked  after  this  skittle-alley  to  prevent  gambling, 
and  though  the  servant  did  know  that  on  the 
occasion  in  question  gambling  was  going  on,  it  is 
found  that  the  appellant  was  m  perfect  i^orance, 
and  that  his  servant  had  not  communicated  to 
him  any  information  as  to  gaming  going  on  ;  the 
appellant  neither  connived  at  nor  was  wilfully 
blind  to  the  fact  of  gaming,  and  was  therefore 
innocent  of  the  offence  imputed  to  him,  and 
ought  not  to  have  been  convicted : 
Somerset  v.  Hart,  12  Q.  B.  Div.  360. 

That  case  is  strongly  in  my  favour,  and  if  licensed 
persons  are  to  be  made  liable  for  the  acts  of  their 
servants,  the  licence  of  every  publican  who  has 
a  servant  is  in  danger.  There  must  be  mens  rsa 
on  the  part  of  the  innkeeper  before  he  can  he 
criminally  convicted.  In  another  case  the 
trustees  and  members  of  the  managing  com* 
mittee  of  a  club  gave  orders  to  their  steward  not 
to  sell  intoxicating  liquors  to  persons  not  members 
of  the  club.  The  steward  did  so  contrary  to 
their  orders,  but  without  their  knowledge,  and  the 
ooart  held  that  the  managers  were  not  responaifale^ 
on  the  ground  that  the  master  or  principal  is 
not  liable  when  a  servant  or  agent  sella  in  direct 
contravention  of  the  bond  fide  orders  given,  and 
without  the  knowledge  or  assent  direct  or  indlirect 
of  the  master  or  principal : 

Newman  and  others  v.  Jones,  55  L.  T.  Sep.  N.  3. 
327;  17  Q.  B.  Div.  132. 

In  the  present  case  direct  orders  were  giren  to 
the  servant  in  charge  of  the  alley  not  to  allow 
gambling.  The  stipendiary  magistrate  was 
wrong  in  convicting  on  the  authority  of  Samersd 
V.  Hart  (u6t  sup.)  and  Newman  v.  Jones  (ubi  ci^.). 

Qreene,  Q.C.  {A.  T.  Lavjrence  with  him,  in 
support  of  the  conviction). — Actual  knowledge  of 
the  gaming  is  not  necessary  on  the  part  of  the 
licensed  person  to  render  him  liable  to  oonviction ; 
constructive  knowledge  is  sufficient : 

Bosley  v.  Davies,  38  L.  T.  Bep.  N.  S.  528;  1  Q.B. 
Div.  84. 

And  where  a  servant  connives  or  permits  gaming 
to  be  carried  on,  the  master  is  liable  for  his  acts: 

Sedgate  v.  Haynes,  83  L.  T.  Rep.  K.  S.  779 ;  1 Q.  B. 
Div.  89. 

In  the  latter  case  the  master  was  made  liaUe  for 
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the  acts  of  a  general  aeirant.  The  present  case 
is  an  d  fortiori  one,  for  here  the  servant  who 
permitted  the  naming  was  put  in  special  charg^e 
of  the  skittle-afley ;  here  there  was  plenty  of  evi- 
dence of  constractive  knowledge  on  the  part  of 
the  appellant.  The  cases  cited  followed  the  case 
of  MuUina  v,  CoUina  (29  L.  T.  Rep.  N.  S.  338; 
L.  Bep.  9  O.  B.  292),  in  which  the  appellant  was 
convicted  of  supplying  liquor  to  a  police  constable 
when  on  duty,  though  the  appellant  did  not  supply 
the  liquor  to  the  constable,  nor  did  his  servant 
know  that  the  constable  was  on  duty.  In  Bed' 
gate  v.  Haynea  (uhi  auv,)  the  hall  porter  was  only 
a  general  servant,  and  not  in  charge  of  the  room 
in  which  the  gaming  went  on,  which  distinguishes 
that  case  from  the  present ;  and  Newman  v.  Jones 
{uhi  m/p,)  cannot  alter  the  law,  for  there  the 
house  was  not  a  licensed  house  at  all,  nor  was 
the  person  whose  acts  were  sought  to  make  the 
appellants  liable  in  any  sense  a  servant  who  could 
render  the  master  liable.  Whereas  in  the  present 
case  there  was  an  absolute  delegation  of  the 
charge  of  the  skittle-alley  to  the  servant  in 
question,  whose  connivance  in  the  ace  of  gaming 
was  found  by  the  masristrate.  If  the  contrary 
were  held,  sect.  17  would  be  perfectly  nugatory. 
Under  sect.  13  of  this  Act,  which  makes  it  an 
offence  to  sell  any  intoxicating  liquor  to  a 
drunken  person,  an  innkeeper  was  convicted  of 
selling  drink  to  a  drunken  person  though  neither 
he  nor  his  servants  were  aware  of  his  condition, 
on  the  ground  that  the  knowledge  of  the  condition 
of  the  person  served  with  liquor  was  not  necessary 
to  constitute  the  offence : 

Owndy  r,  LeCoeq,  51  L.  T.  Bep.  N.  8.  265;  13  Q.  B. 
Biv.  207. 
The  onus  of  proving  that  the  Act  has  not  been 
contravened  is  thrown  on  the  publican,  and  he 
cannot  evade  his  responsibility  by  appointing  a 
manager,  and  the  acts  of  a  manager  are  those  of 
his  principal  or  master.  The  test  is  the  scope  of 
the  employment  of  the  person  appointea  as 
manager  or  servant.  The  scope  of  the  manager's 
service  in  this  case  was  to  manage  the  skittle- 
alley  and  prevent  gaming  in  it,  and  by  allowing 
gaming  in  it  his  offence  against  the  ]aw  was 
within  the  scope  of  his  authority.  The  Legisla- 
ture intended  the  prohibition  to  be  absolute 
against  gaming  on  licensed  premises;  there  is 
no  penalty  provided  for  the  servant,  but  for  the 
licensed  person.  The  appellant  was  therefore 
rightly  convicted  for  the  acts  of  his  servant. 

Cur,  adv,  vuU, 

June  12. — ^Manisty,  J. — ^The  appellant  in  this 
case  was  convicted  under  the  Licensing  Act  1872 
(35  &  36  Vict.  c.  94).  s.  17,  for  suffering  gaming 
to  be  carried  on  on  his  premises.  The  magistrate 
before  whom  he  was  charged  has  found  the  facts 
to  be  that  gambling  took  place  in  the  skittle- 
alley  which  was  attached  to  the  appellant's  publio- 
house,  and  that  it  took  place  witn  the  knowledge 
of  the  appellant's  servant,  who  was  in  charge  of 
the  skittle-alley,  but  without  the  knowledge  of 
the  appellant.  In  this  state  of  circumstances  it 
was  contended  before  the  magistrate,  on  the 
aathority  of  Somerset  v.  Hart  (uhi  su^.),  that 
there  ought  not  to  be  a  conviction,  ana  on  the 
argument  before  us  the  same  decision,  and  that 
of  Neumum  v.  Jones  {uhi  sup.),  were  relied  on  for 
the  appellant.  The  17th  section  of  the  Licens- 
ing Act  1872,  under  which  the  appellant  was  con- 
victed, is  one  of  a  group  of  sections  headed 
Mag.  Cab.— Vol.  XIV. 


"  Offences  against  public  order,"  and  passed  for 
the  prevention  of  such  offences.  It  is  important 
to  consider  the  language  of  these  sections.  By 
sect.  13:  "If  any  licensed  person  permits 
drunkenness,  or  any  violent,  quarrelsome,  or 
riotous  conduct  to  take  place  on  his  premises,  or 
sells  any  intoxicating  liquor  to  any  drunken 
person,"  he  is  made  liable  to  a  penalty.  A  ques- 
tion arose  on  that  section  in  the  year  1884,  in  the 
case  of  Gundy  v.  Le  Gocq  {uhi  sup.)  which  I  will 
consider  before  I  deal  with  the  other  cases, 
because  it  is  a  decision  on  the  earlier  section. 
The  judgment  there  has  an  important  bearing  on 
the  present  case  because  of  the  reasons  given  by 
Stephen,  J.  He  said :  "  I  am  of  opinion  that  the 
words  of  the  section  amount  to  an  absolute  pro- 
hibition of  the  sale  of  liquor  to  a  drunken  person, 
and  that  the  existence  of  a  bond  fide  mistake  as 
to  the  condition  of  the  person  served  is  not  an 
answer  to  the  charge,  but  is  a  matter  only  for 
mitigation  of  the  penalties  that  may  be  imposed. 
I  am  led  to  that  conclusion  both  by  the  general 
scope  of  the  Act,  which  is  for  the  repression  of 
drunkenness,  and  from  a  comparison  of  the 
various  sections  under  the  head,  "  Offences  against 
public  order."  Some  of  these  contain  the  word 
"  knowingly,"  as  for  instance  sect.  14,  which  deals, 
with  keeping  a  disorderly  house ;  and  sect.  16, 
which  deals  with  the  penalty  for  harbouring  a 
constable.  Elnowledge  in  these  and  other  cases  is 
an  element  in  the  offence ;  but  the  clause  we  are 
considering  says  nothing  about  the  knowledge  of 
the  state  of  the  person  served.  I  believe  the 
reason  for  making  this  prohibition  absolute  was, 
that  there  must  be  a  great  temptation  to  a  publi- 
can to  sell  liquor  without  regard  to  the  sobriety 
of  the  customer,  and  it  was  thought  right  to  put 
upon  the  publican  the  responsibility  of  determin- 
ing whether  his  customer  is  sober "  {ubi  sup.). 
In  my  opinion  the  principle  of  that  decision  is 
applicable  to  the  present  case,  for  I  think  it  was 
intended  by  sect.  l7  absolutely  to  prohibit  gaming 
on  licensed,  premises,  and  that  the  substantial 
effect  is  that  the  responsibility  is  thrown  upon 
any  person  who  keeps  a  licensed  house  to  take 
proper  precautions  to  prevent  all  gaming  on  his 
premises.  The  only  difference  between  the  13th 
and  the  17th  sections  is,  that  in  sect.  13  the  word 
"  permits  "  is  used,  while  in  sect.  17  the  word  is 
"  suffers; "  but  the  word  "knowingly"  is  left  out 
in  both  sections.  In  sect.  13  the  expression  used 
is  simply  "  permits ;  "  in  sect.  14  it  is  "  knowingly 
permits ; "  in  sect,  16  it  is  "  permitting  "  only ;  in 
sect.  16,  sub-sect.  1,  it  is  "  knowingly  narbours  or 
knowingly  suffers  to  remain ;"  and  m  sect.  17  it 
is  merely  "  suffers,"  omitting  the  word  "  know- 
ingly." It  should  also  be  observed  that  the  word 
"knowingly"  occurred  in-  the  repealed  statute 
(9  Geo.  4,  c.  61,  sched.  C),  but  is  omitted  from 
the  17th  section  of  the  Act  of  1872,  which  is  sub- 
stituted for  that  enactment.  Bosley  v.  Davies 
{uhi  sup.)  was  a  decision  upon  sect.  17,  and  in- 
volved a  consideration  of  the  question  whether 
proof  of  knowledge  on  the  part  of  the  innkeeper 
was  necessary  to  support  a  conviction.  It  is  very 
important  to  consider  the  language  which  was 
used  in  dealing  with  that  question.  In  the  course 
of  the  argument,  Cockburn,  O.J.  made  this  ob- 
servation: "A  man  may  be  said  to  "suffer  a 
thins  to  be  done  if  it  is  done  through  his  negli- 
gence "  {ubi  sup.  p.  87).  The  decision  was  that : 
"  The  Qftse  must  bo  sent  back  to  the  justices,  with 
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an  intimation  of  the  •  opinion  of  the  court  that 
actual  knowledge  in  the  sense  of  seeing  or  hear- 
ing by  the  party  charged  is  not  necessary,  but 
that  there  must  be   some   circumstances   from 
'^hich  it  may  be  inferred  that  he  or  his  servants 
had  connived  at  what  was  goinc:  on— constructive 
knowledge  will  supplv  the  place  of  actual  know- 
ledge "  {uhi  sup.  p.  88).  That  decision  was  followed 
bj  ItedgcUe  v.  Maynea  {uhi  su/p.),  where  the  convic- 
tion was  upheld  although  no  knowledge  on  the  part 
of  the  appellant  that  gaming  took  place  was  proved. 
The  judgments  there  are  directly  in  point  with 
regard  to  the  present  case.    Blackburn,  J.  said : 
''I  agree  that  the  mere  fact  that  gaming  was 
carried  on  on  her  premises  would  not  render  her 
liable  to  be  convicted,  because  that  is  not '  suffer- 
ing '  the  gaming  to  be  carried  on,  and  if  the  jus- 
tices were  of  a  different  opinion  they  were  wrong. 
But  I  think,  if  she  purposely   abstained    from 
ascertaining  whether  gaming  was  going  on  or 
not,  or,  in  other  words,  connived  at  it,  that  this 
would  be  enough  to  make  her  liable ;  and  I  think 
that  where  the  landlady  goes  to  bed  she  is  still 
answerable  for  the  conduct  of  those  she  leaves  in 
charge  of  the  house,  and  if  those  persons  connive 
at  the  gaming  she  is  responsible  "  (ubi  sup.  p.  94). 
Lush,  J.  also  said :  "  I  agree  that  it  is  not  neces- 
sary that  actual  knowledge  of  the  gaming  should 
be  proved.     Sect.   17   says   that  the   owner  of 
licensed  premises  who  *  suffers '  gaming  shall  be 
liable  to  a  penalty,  and  I  think  that  connivance 
on  the  part  of  the  landlady  or  the  person  in 
charge  would  be  quite  sufficient "  (ubi  sup.  p.  96). 
It  seems  to  me  that  those  two  cases,  adoed  to 
Oundy  V.  Le  Cocq  {uhi  sup,),  to  which  I  have 
already  referred,  constitute  a  series  of  authori- 
ties against  the  appellant's  contention  on  which 
we  ought  to  act ;  and  besides  this,  if  there  were 
no  authority  on  the  question,  I  should  entertain 
no  doubt  as  to  the  object  of  the  statute.    It 
remains  to  consider  the  cases  which  were  relied 
on  for  the  appellant.    In  Somerset  v.  Rart  {ubi 
sup,)  the  justices  refused  to  convict,  and  it  was 
held  that  they  were  right,  on  the  ground  that 
there  was  no  evidence  to  show  any  connivance  or 
wilful  blindness  on  the  part  of  the  landlord,  and  it 
did  not  appear  that  the  servant  was  in  charge  of 
the  premises.    In  the  present  case  it  is  distinctly 
found  as  a  fact  that  the  appellant's  servant  was  in 
charge  of  the  skittle-alley  where  the  gaming  took 
place.    In  delivering  judgment  in  Somerset  v. 
Mart  {ubi  sup.)  Lord  Coleridge,  O.J.  said :  "  The 
only  case  cited  for  the  appellant  which  raises  any 
difficulty  in  my  mind  is  that  of  Mullins  v.  Collins 
(ubi  sup.),  where,  however,  I  observe  the  late 
Archibald,  J.  says  that  he  does  not  intend  in  any 
way  to  interfere  with  the  maxim  that  before  a 
person  can  be  criminally  convicted  he  must  be 
shown  to  have  a  msns  rea.    But  the  true  effect  of 
that  case  may,  I  think,  be  summed  up  by  saying 
that  there  the  judgment  was  in  affirmance  of  a 
conviction"  {ubi  sup.  np.   362,  366).    This  last 
pbservation  applies  to  tne  present  case.    Further 
on  the  Chief  Justice  says  :  "  It  may  be  observed 
further  that  the  liquor  was  served  by  a  woman, 
as  to  whom,  there  was,  it  would  appear,  some 
doubt  whether  she  was  not  the  appellant's  wife, 
and,  if  the  magistrates  thought  she  was  his  wife, 
and  intrusted  by  him  with  the  management  of 
the  house,  the  case  would  be  brought  within  the 
principle  of  the  other  cases  that  have  been  cited  " 
{ubi  sup,  p.  363).    That  is  equivalent  to  saying 


that  if  the  appellant^s  wife  was  engaged  in  the 
management  of  the  business  the  case  would  come 
within  the  decisions  in  which  convictions  had 
been  upheld.  "No  doubt,"  the  Chief  Justice 
goes  on  to  say,  "  the  other  cases  that  were  cited 
give  me  no  difficulty,  for,  as  it  appears  to  me^  in 
all  of  them  the  judges  expressly  say  that  there 
must  be  something  from  which  connivance  on 
the  part  of  the  licensed  victualler  may  be  inferred 
— at  all  events  to  necessitate  a  conviction.  It  is 
nowhere  held  in  those  cases  that  he  can  be  said  to 
suffer  gaming  where  what  takes  place  is  not 
within  his  knowledge,  but  merely  within  that  of 
one  of  his  servants,  and  there  is  no  connivance  on 
his  part"  {ubi  sup,  p.  364).  The  Chief  Justice 
certainly  appears  to  nave  thought  that  the  con- 
nivance of  tne  landlord  himself  must  be  inferred 
in  order  to  justify  a  conviction ;  but  that  is  not 
so,  for  the  other  decisions  to  which  I  have  referred 
show  that  the  connivance  of  the  servant  in  charge 
of  the  premises  is  sufficient.  I  cannot  reconcile 
the  statements  contained  in  this  passage  with  the 
other  decisions.  Neujman  v.  Jones  {ubi  sup.)  was 
a  decision  on  other  statutes.  Moreover,  it  appears 
from  the  judgment  in  that  case  that  the  conrt 
quashed  the  conviction  of  the  appellants,  which 
had  proceeded  on  the  ground  that  '^theywera 
legal  owners  of  the  property  of  the  club  ana  mem- 
bers of  the  committee"  (ubi  sup.);  but  if  the 
decision  was  that  the  appellants  were  not  liable 
as  members  of  the  committee,  that  was  not  the 
question  submitted  to  the  court,  for  the  only 
question  submitted  by  the  case  was,  whether  "tli^ 
appellants  as  trustees  of  the  club  were  liabla*' 
In  that  case  also  neither  Bosley  v.  Daffies  (vJbi 
sup.)  nor  Bedgaie  v.  Haynes  (ubi  sup.)  were 
adverted  to.  If  Somerset  v.  Hart  (ubi  eup.)  and 
Neurman  v.  Jones  {ubi  sup.)  militate  against  the 
other  decisions  to  which  I  nave  referred,  I  prefer 
to  adhere  to  the  others.  For  these  reasons  I  am 
of  opinion  that  the  conviction  in  the  present  case 
was  right,  and  ought  to  be  affirmed. 

St£FH£Nj  J. — I  am  of  the  same  opinion,  and  I 
only  wish  to  add  a  few  observations  on  the  cases 
which  have  been  referred  to.    The  first  case  in 
point  of  time  is  Mullins  v.  Collins  {ubi  sup,), 
decided   in  1874.     That  was   a   charge,  under 
sect.  16  of  the  Licensing  Act  1872,  of  supplyinff 
liquor  to  a  constable  on  duty,  and  it  was  held 
that  the  publican  was  liable   to  be  convicted, 
although  the   liquor  was  sold  by  his   servant 
without  his  knowledge.    There  the  servant  sold 
the  liquor  in  the  ordinary  course  of  business, 
taking  his  chance  whether  the  constable  was  on 
duty  or  not,  and  did  not  ask,  and  the  conviction 
was  upheld  on  the  ground  that  the  wilful  igno- 
rance of  the  servant  made  his  master  responsible 
In  Bosley  v.  Davies  {ubi  sup.)  there  was  very 
unsatisfactory   proof    that    anyone    knew   that 
^ming  was  going  on,  and  the  case  was  accord- 
ingly remitted  to  the  justices.    I  think  this  and 
all  the  other  cases  show  that  the  prohibition  ia 
not  quite  absolute,  but  is  subject  to  this  limita- 
tion, that,  in  order  to  justify  a  conviction,  some- 
one must  know  of  or  connive  at  the  gaming.    In 
Bedgate  v.  Haynes  {ubi  sup.)  the  justices  thooght 
that  the  landlady  had  been  wilfully  blind  to  what 
was  happening,  and  that  the  hall  porter  had  acted 
in  the  same  way,  but  it  was  held  by  the  court 
that  the  connivance  of  the  hall  porter,  in  whose 
charge   the   hotel   was   left,  was    sufficient  to 
support  the  oonviction.    These  two  cases  shoir 
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that  the  connivance  of  the  servant  in  charge  of 
the^  premises  is  sufficient.  In  Someraet  v.  Mart 
(ubi  8up.)  the  facts  were  somewhat  peculiar. 
That  case,  unlike  the  others  which  have  been 
referred  to,  was  a  case  where  there  had  been  an 
acquittal  by  the  justices,  and,  moreover,  the 
servant  who  knew  of  the  gaming  was  only  a 
potman,  and  was  not  in  charge  of  the  nremises, 
and  there  had  been  no  delegation  of  autnority  to 
him.  This  is  how  I  understand  Someraet  v.  Mart 
{ubi  8up.),  and,  so  understood,  it  does  not  seem  to 
me  to  be  in  conflict  with  the  other  decisions. 
The  Chief  Justice  there  distinguishes  the  case  of 
MtiUins  V.  Collme  (uhi  aup.),  where  the  servant 
either  knew  that  the  constable  was  on  duty  or 
was  wilfully  blind  to  that  fact.  In  Somerset  v. 
Hart  {uhi  eti/p.)  the  landlord  knew  nothing,  and 
the  potman  only  knew  of  the  gaming  as  a  fact, 
but  did  not  come  to  know  it  as  a  part  of  his 
business.  In  Ctmdy  v.  Le  Oocq  {ubi  eup.),  decided 
on  sect.  13,  I  said  that  the  prohibition  against 
serving  a  drunken  person  imposed  bv  that 
section  was  absolute.  That  case,  no  doubt,  has 
a  bearing  on  the  present  case,  but  I  do  not 
attach  so  much  importance  to  it  as  Manisty,  J. 
does.  In  Newman  v.  Jonea  {ubi  aup,)  there  is  a 
mistake  in  the  judgment,  because  Oundy  v. 
Jje  Cocq  {uhi  eup.)  is  there  spoken  of  as  the  case 
of  a  charge  under  sect.  16  oi  selling  liquor  to  a' 
constable  on  dutj,  whereas  the  charge  was  under 
sect.  13  for  selhng  liquor  to  a  drunken  person. 
The  error,  however,  is  not  one  of  any  consider- 
able importance.  Newman  v.  Jonea  {uhi  aup,)  is 
the  only  decision  which  made  me  hesitate  at  all 
in  the  present  case,  because  at  first  it  seemed  to 
me  to  nave  been  held  that  there  could  not  be  a 
conviction  because  the  steward  had  acted  contrary 
to  the  orders  of  the  appellants.  But  the  trustees 
of  a  club  are  on  a  different  footing  from  a 
licensed  victualler,  who  is  the  proprietor  of  a 
house,  and  the  holder  of  a  licence.  For  these 
reasons,  I  think  that  Newman  v.  Jonea  {uhi  au^,) 
stands  on  its  own  circumstances,  and  is  dis- 
tinguishable from  the  present  case.  In  the 
present  case  I  follow  Boaley  v.  Baviea  {ubi  aup.) 
and  Bedgate  v.  Haynea  {v£i  aup,),  and,  -without 
differing  from  the  decision  in  Someraet  v.  Hart 
{ubi  aup.)f  I  have  come  to  the  conclusion  that  the 
conviction  was  ri^ht,  and  ought  to  be  affirmed. 
I  can  see  no  distinction  between  the  word 
"  permits,"  which  is  used  in  some  of  the  other 
sections,  and  the  word  "  suffers,"  which  occurs  in 
sect.  17.  On  general  grounds,  I  should  entertain 
no  doubt  as  to  the  intention  of  the  statute.  I 
think  the  meaning  is,  that  the  landlord  of  licensed 
premises  must  prevent  that  which  the  Act  pro- 
nibits  from  being  done  on  his  premises ;  and  if  he 
does  not  prevent  it,  so  much  the  worse  for  him. 
I  wish  to  repeat,  with  regard  to  sect.  17,  what  I 
said  in  Oundy  v.  Le  Cocq  {ubi  aup.)  with  regard 
to  sect.  13,  that  the  statute  imposes  a  prohibition. 

Conviction  affirmed. 

Solicitors  for  the  appellant,  H,  TyrreU,  for 
Tewnant,  Paine,  and  Jonea,  Hanley .    ^ 

Solicitors  for  the  respondent,  /.  White  and  8ona, 
for  Hand,  Blackiaton,  Mverett,  and  Hand,  Hanley. 


Friday,  May  11, 1888. 

(Before  Field  and  Wills,  JJ.) 

Clabk  V.  Ths  Somz&betshibb  Deaikagz 

COMMISSIONEfiS.  (a) 

Eaaem&nt'^Nuiaance — Foulina  stream  by  wash- 
vaga  from  manufaetoriea — Change  of  nuiaance^^ 
Bight  to  change  nuiaance  by  pouring  into  atream 
liquida  leaa  foul  than  the  former  liquida — Land 
Drainage  Act  1861  (24  ^25  Vict  c.  133),  a.  68. 

In  1832  the  appellanta  came  into  poaaeaaion  of  a 
certain  factory,  and  then  commenced  the  buaineaa 
of  fellmongera  and  m^nufacturera  of  ahe&paldn 
ruga,'  which  they  carried  on  down  to  1862,  and 
during  this  period  the  refuae  of  the  felhnongery 
and  aheepakin  factory  waa  discharged  into  a 
certain  atream,  which  was  an  arterial  drainage 
within  the  juriadidion  of  the  reapondenta.  In 
1862  the  buaineaa  of  tannera  waa  added,  and  the 
refuae  from  the  tanyard  waa,  in  addition  to  the 
other  refuae,  diacharged  into  the  atream.  In 
1878  the  appellanta  altered  their  premiaea,  and 
began  the  manufacture  of  leather  boarda,  and 
the  waahinga  from  auch  new  factory,  which  were 
different  in  character  from  thoae  before  die- 
charged,  were  from  and  after  1878  poured  into 
the  atream;  no  refuae  of  tannery  or  fellmxmgery 
was  then  poured  in,  hut  only  the  washinga  of 
the  d/yea  uaed  to  colour  the  leather  hoarda.  Such 
waahinga  were  not  ao  foul  in  degree  aa  the 
waahinga  from  the  factory  hefore  1878.  The 
appellanta  were  aummoned  by  the  reapondenta 
for  causing  or  permitting  theae  waahinga  of  the 
leather  hoard  manufactory  to  flow  into  the 
atream,  and  were  convicted  and  fined.  The 
reapondenta  contended  that  the  pouring  into  the 
atream  the  refuae  of  the  feUmongery  and  aheep- 
akin  manufactory  from  1832,  ojnd  the  refuae  of 
the  tannery  from  1862,  did  not  confer  the  right 
to  pour  into  the  atream  the  refuse  and  wctahinqa 
from  the  leather  hoard  manufactory  opened  in 
1878,  either  under  the  Preacription  Act,  or  at 
common  law*  The  appellanta  contended  that 
they  had  proved  a  legal  pi-eacriptive  right  to 
cause  auch  waahinga  to  flow  into  the  atream. 

Held,  that  the  conviction  was  right,  aa  the  appeU 
Icmta  had  not,  at  tlie  paaaing  of  the  Land 
Lraina^e  Act  1861,  the  right  to  pour  into  the 
atream  the  refuae  and  washinga  of  their  leather 
board  manufactory,  and  the  fact  that  they  had 
poured  other  refuae  and  waahinga  into  the  atream 
aiThce  1832  did  not  give  them  auch  right,  although 
thoae  washinga  were  leaa  foul  than  thoae  formerly 
poured  into  the  atream. 

Appeal  against  an  order  made  by  the  Somerset- 
shire Drainage  Commissioners,  on  the  9th  March 
1887,  whereby  it  was  adjudged  that  the  appel- 
lants, being  owners  and  occn  piers  of  a  certain 
factory  called  the  Bowling  Green  Factory,  other- 
wise the  Avalon  Leather  Board  Factory,  situate 
in  the  county  of  Somerset,  did,  on  certain  days 
in  the  said  order  mentioned,  to  wit,  on  the  10th 
Feb.,  the  6th  March,  and  the  24th  Aug.,  all  in 
the  year  1886,  cause  or  permit  certain  foul  or 
unwholesome  washings  of  manufactories  to  flow, 
from  their  said  factory,  into  a' certain  statutory 
drain  or  watercourse,  called  the  South  Drain, 
being  an  arterial  drainage  work  within  the  juris- 
diction of  the  respondents,  and  whereby  they, 
the  appellants,  were  ordered  to  pay  to  tne  clerk 

(a  BeportedbyHxKBY  Leigh,  EfMi-,  BarriflterAt-Iaw. 
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of  the  respondents  the  snm  of  1«.  for  each  of 
their  said  offences. 

The  facts  appear  sufficiently  from  the  head«note 
nd  judgment. 

Ghannell,  Q.C.  and  AusHn  for  the  appellants. — 
It  will  he  contended  against  us  that,  because 
there  is  a  change  in  the  mode  of  polluting  the 
stream,  therefore  the  right  is  lost  altogether. 
But  that  right  cannot  be  lost  so  long  as  no 
additional  burden  is  thrown  on  the  servient 
tenement.  A  mere  variation  in  the  materials  dis- 
charged into  the  stream  cannot  destroy  the  right ; 
if  it  were  otherwise,  any  new  mode  of  carrying 
on  a  manufacture  would  destroy  the  right  already 
existing.  Here  there  has  been  no  more  increase 
in  the  pollution  than  there  was  in  Baaendale  y. 
McMurray  (L.  Eep.  2  Ch.  790 ;  16  W.  R.  32).  As 
to  the  form  of  plea  in  such  a  case  as  the  present, 
Wright  V.  WiUtams  (1  M.  &  W.  77 ;  1  Gale,  410), 
and  Murgatroyi  v.  Bohinson  (7  E.  &  B.  391; 
26  L.  J.  233,  Q.  B. ;  3  Jur.  N.  S.  616)  are  in  point. 
The  true  test  is  whether  the  change  had  made 
matters  worse,  had  increased  the  burdens  upon 
others,  upon  the  servient  tenement : 

Harvey  ▼.  Walters,  28  L.  T.  Eep.  N.  S.  343 ;  L.  Eep. 
8  0.  P.  162;  42  L.  J.  105,  C.  P. 

[Field,  J. — ^That  was  the  extinguishment  of  an 
easement,  but  this  is  a  grant.]  The  grant  is 
to  be  measured  by  the  damage.  The  chief 
point  is,  whether  the  easement,  supposing  it 
to  exist  in  1861,  was  altered  by  the  change 
in  the  business.  The  easement  cannot  be 
altered,  as  no  greater  burden  is  here  cast  on  the 
servient  tenement.  In  BaxendaJe  v.  McMurray 
(ubi  sup.)  Lord  Cairns  says  (at  p.  795,  L.  Eep. 
2  Ch.) :  *'  I  am  therefore  of  opinion  that  it  is  not 
sufficient  for  the  plaintiff  to  show  that  the  defen- 
dant uses  in  the  manufacture  of  paper  a  raw 
material  different  from  that  formerly  employed. 
He  must  show,  further,  a  greater  amount  of 
pollution  and  injury  arising  from  the  new 
material;  and  the  onus,  of  course,  of  showing 
this  lies  on  the  plaintiff."  As  to  the  Prescription 
Act  applying,  the  following  cases  are  in  point : 

BoUe  V.  Whyte,  17  L.  T.  Eep.  N.  S.  660 ;    L.  Eep. 

8  Q.  B.  286;  87  L.  J.  105,  Q.  B.;  8  B.  A;  S.  116; 

16W.  E.693; 
Leconfield  ▼.  Lonsdale,  23  L.  T.  Eep.  N.  S.  155; 

L.  Eep.  5  C.  P.  657;  39  L.  J.  806,  C.  P. ;  18  W.  E. 

1165. 

Odgera  and  Leonard,  for  the  respondents,  were 
not  called  upon. 

Field,  J. — It  seems  to  me  that  the  magistrates 
have  arrived  at  a  proper  decision  of  law  and  of 
fact,  and  there  is  no  reason  for  interfering  with 
their  determination.  The  question  for  our  deter- 
mination is,  whether  the  appellants,  as  repre- 
senting the  leather  board  nu:tory,  had  on  the 
days  mentioned  a  legal  right  to  cause  such 
washing  or  liquids  to  flow  &om  their  premises 
into  this  drain.  Now,  the  facts  found  are,  that 
on  certain  days  mentioned  in  the  case  the  appel- 
lants did  cause  or  permit  certain  foul  or  unwnole- 
Bome  washings  or  manufactories  to  flow  from 
their  factory  into  the  drain  in  question,  and 
thereby  did  pollute  the  said  drain  within  the 
meaning  of  the  58th  section  of  the  Land  Drainage 
Act  1861(a) ;  but  the  appellants  say  that  they  come 

(a)  Sect.  58  of  the  Land  Drainage  Act  of  1861  provides : 
No  person  shall,  withont  the  consent  of  tiie  oommis- 
sioners,   cause   any   filthy  or  unwholesome  water  or 


within  the  proviso  at  the  end  of  the  section,  as 
they  had  at  the  passing  of  that  Act  in  1861  the 
legal  nght  to  cause  such  water,  washings,  sad 
liquids  to  flow  into  the  said  drain.  The  question 
therefore  is,  whether  or  not  in  1861  the  appellants 
had  the  right  to  pour  into  the  drain  tne  fotd 
liquid  which  they  are  now  pouring  in.  Now  what 
is  the  liquid  which  they  are  now  ponring  in  ?  It 
is  the  refuse  of  the  leather  board  manufactory, 
and  the  question  is  whether,  under  the  Act  of 
1881,  and  at  the  time  of  the  passing  of  that  Act, 
the  right  to  pour  that  liquid  into  the  stream 
belonged  to  the  appellants.  I  am  not  at  all  sure 
that  the  twenty  years'  and  the  forty  years'  limi- 
tation in  the  Prescription  Act  (2  &  3  Will  4 
0.  71)  would  apply  to  the  case,  and  if  the  case 
had  ^one  on  that,  Mr.  Channell  would  havB 
been  m  difficulties  in  showing  that  the  Prescrip- 
tion Act  applied  to  such  a  case.  On  the  facts  it 
appears  that,  from  1832  to  1852,  the  appellants 
carried  on  the  business  of  fellmongers;  after 
1852  the  business  of  tannery  was  added,  and  as 
to  that  business,  clearly  no  n^ht  could  have  been 
acquired  in  1861 ;  at  that  time  the  only  right 
that  could  bv  any  possibilitv  have  been  acquired 
was  as  to  the  business  of  the  f  ellmongerv.  Then  the 
magistrates  have  found  that  from  1§72  to  1878 
there  was  an  abandonment  of  the  premises  by 
the  appellants.  Then  in  1878  the  present  business 
was  established,  and  it  is  contended  now  that  they 
have  a  prescriptive  right  to  discharge  the  liquia 
which  they  now  discharge  from  that  business 
into  the  stream.  It  seems  to  me  that  there  is  no 
such  prescriptive  right.  I  have  never  heard  of 
any  such  form  of  plea.  To  suppose,  because  a 
person  has  carried  on  the  business  of  f ellmonf;ery, 
ne  then  acquires  a  right  to  cany  on  the  business 
of,  say,  a  butcher,  or  soap-boiler,  because  no  more 
damage  is  done,  is  not  a  sound  proposition.  The 
appellants  have  relied  on  the  case  of  BaasendaleT, 
McMurray  (ubi  sup,),  but  there  is  a  great  differ- 
ence between  that  case  and  the  present.  Li  that 
case,  one  and  the  s^me  business  of  paper-making 
was  carried  on  throughout,  but  here  the  ap^- 
lants  have  changed  their  business,  abandoning 
the  fellmongery  and  taking  to  the  manufacture 
of  leather  boards.  It  seems  to  me  that  this  con- 
viction was  right. 

Wills,  J. — I  am  of  the  same  opinion.  It  seems 
to  me  to  follow  that  the  right  must  be  shown  to 
have  existed  in  1861,  when  the  Land  Drainage 
Act  was  passed.  It  is  said  that  in  1861  the 
appellants  had  a  right  to  pollute  the  stream.  I 
share  my  brother's  auubts  whether  the  appellants 
could  establish  such  a  right,  notwithstanoing  the 
cases  of  Bolle  v.  Whyte  \ubi  sup,)  and  LeooifM 
V.  Lonsdale  {ubi  sup),  I  take  it  as  the  basis  of 
my  judgment  that  the  right  to  fool  the  stream 
did  exist  in  1861.  It  is  said  that  because  they 
carried  on  the  fellmongery  business  so  as  to  fool 
the  stream,  we  ought  to  infer  that  the  grant  was 
to  do  something  more  than  that,  and  foul  it  b^ 

waahingB  of  mannfaotories  or  mines,  or  other  foul  or 
poiflonons  li<^nid,  to  flow  into  any  wateroouzae  wiUiin 
the  jnrisdiction  of  the  oommissioners  of  sewen;  aad 
any  person  offending  a^inat  this  enactment  shall  ioeor 
a  penalty  not  exoeeding  five  ponnds,  and  a  further 
penalty  of  forty  shillings  for  every  day  anring  whioh  tin 
offence  is  continned ;  bat  this -section  shall  not  apply  to 
any  person  having  a  legal  riji;>ht  to  cause  sndi  water, 
washings,  or  liquid,  as  aforesaia,  to  flow  into  any  r~^ — 
waterooTurse. 
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Bomething  different.  I  cannot  assent  to  that.  In 
Baxendale  y.  MeMurray  (ubi  8up,)  the  court  was 
dealing  with  a  different  state  or  facts,  and  then 
the  court  was  a  court  of  ecjuity,  which  decided 
facts  as  well  as  law.  There  is  no  authority  at  all 
for  the  proposition,  that  so  long  as  there  was  no 
increase  of  the  hurden  upon  the  servient  tene- 
ment the  owner  of  the  dominant  tenement  can 
change  the  user.  It  seems  to  me  that,  on  con- 
clusive authority,  what  the  appellants  are  doing 
now  is  not  witnin  their  riffht.  I  am  therefore 
of  the  same  opinion  as  my  orother  Field,  and  I 
think  that  this  appeal  should  he  dismissed  with 

*^®  Appecd  diwiiBsed  with  costs. 

Solicitors  for  the  appellants,  Crowders  and 
V%»a/rd,  for  /.  O.  Btdleid,  Glastonbury. 

Solicitors  for  the  respondents,  Lambert,  Peteh, 
and  Co.,  for  O.  Lombond,  Bridgwater. 
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Wednesday,  Juiy  11, 1888. 

(Before  Pollock,  B.) 
Edwabbs  17.  Salmon,  (a) 
Puhlic  Health  Act  1875 — Officer  or  servant — Town 
clerk  —  Clerk  to  local  sanitary  autho^'Uy  — 
Acceptance  by,  of  fee  under  colour  of  office-^ 
Allowance  as  cUrk  to  local  authority  for  extra 
legal  work— Contentious  business — Pencdty-^ 
48  ^  49  Vict  c.  55,  ss.  189, 193. 

The  defendant,  a  solicitor,  was  town  clerk  of  Bury 
8t  Edmunds,  and  on  the  imon  council  becomvna 
the  locaZ  sanitary  attthority  was  appointed  derk 
to  the  samtcmf  authority.  By  a  resolution  of 
the  town  council,  dated  the  6ih  May  1879,  his 
Bolary  was  fioied  at  d6bl»per  annum,  incLudvng 
all  legal  eha/rges,  except  for  eontentiotu  moMers, 
iramUing  eaepenses,  and  esopenses  out  of  pocket. 
About  1883  targe  sewage  works  were  promoted, 
aaid  subsequentijf  ca/rried  out  by  the  town  council 
as  the  local  samtary  authority,  which  works  were 
carried  on  for  three  yea/rs  and  a  quarter.  During 
that  time  the  defendant  as  such  town  clerk  aria 
officer  of  the  sanitary  authority,  drew  his  annual 
salary  of  365Z. ;  but  was  engaged  in  cond^eting 
the  eostra  legal  work  caused  by  the  carrying 
through  of  the  sewaae  scheme,  which  was  opposed 
by  some  members  oj  the  town  council  and  of  the 
inhabUa/nts.  In  Bee,  1887,  on  the  recomm^nda' 
tion  of  the  sewage  and  irrigation  committee,  the 
town  council  resolved  that  the  defendant  be  paid 
the  sunh  of  500  guineas  in  addition  to  his  salary 
of  365{.  for  his  services  in  providing  mortgages, 
contracts,  attending  and  conducting  inquiry  66- 
fore  the  Local  Government  Board  inspector,  and 
other  work  as  a  solicitor  ;  and  the  defendani  was 
paid  the  said  swn.  The  plaintiff  brought  his 
action  to  recover  the  statutory  penalty  of  502. 
against  the  defendant  for  hamng,  under  the 
colour  of  his  office,  or  appointment  as  officer  of 
the  urban  sanuary  aulhority,  accepted  such  fee 
of  5251.  contrary  to  the  provisions  of  sect.  193  of 
the  PuhUe  Health  Act  1875. 

Held,  that,  under  the  circumstances  of  the  case, 
the  acceptance  b%i  the  defendant  of  the  sum  of 
5252.  was  not  an  acceptance  under  the  colour  of 
his  office  or  employment  of  a  fee  or  reward  other 

(0)  Boported  hf  W.  P.  SninaT,  Baq.,  Bftnister^t-Lftw. 


than  his  proper  salary,  wages,  or  allowances, 
within  the  meaning  of  sect.  193  €f  the  PuhUc 
Health  Act  1875. 

This  was  an  action  tried  before  Pollock,  B. 
without  a  jury,  at  the  Summer  Assizes  at  Bury 
St.  Edmunds,  brought  to  recover  the  statutory 
penalty  of  502.  against  the  defendant  as  the  town 
clerk  of  the  borough  of  Bury  St.  Edmunds 
for  having,  under  colour  of  his  office  or  appoint- 
ment, as  an  officer  of  the  urban  sanitary  autnority, 
accepted  a  fee  or  reward  other  than  his  proper 
salary,  wages,  and  allowances  under  sect.  193  of 
the  Public  Health  Act  1875. 

The  facts  of  the  case  as  opened  for  the  plaintiff 
were  as  follows : — 

The  defendant  had  been  for  many  years  town 
clerk  of  the  borough  of  Bury  St.  Edmunds. 
Upon  the  town  council  becoming  urban  sanitary 
authority  under  the  Public  Health  Act  1875,  the 
defendant,  as  town  clerk,  was  appointed  clerk  to 
the  local  authority.  The  question  of  remunera- 
ting him  for  his  extra  services  as  such  clerk  was 
discussed,  and  on  the  6th  May  1879  a  resolution 
was  passed  by  the  town  council  to  the  effect 
"  That  the  future  salary  of  the  town  clerk"  be 
3652.  per  annum,  to  include  all  legal  charges 
except  for  contentious  business  matters,  travelling 
expenses,  and  payments  out  of  pocket."  The 
resolution  went  on  to  apportion  the  365Z.  per 
annum,  and  make  part  payable  out  of  the  corpora- 
tion funds  and  part  out  of  the  rates  raised  by  the 
local  authority.  Such  annual  salary  had  been 
paid  to  the  defendant. 

About  the  year  1883  the  town  council,  as  the 
local  sanitary  authority,  promoted  and  undertook 
certain  sewage  works  obtaining,  after  an  inauiry 
by  the  Local  Government  Board,  compulsory 
powers  for  that  purpose.  The  scheme  was 
opposed  by  certain  members  of  the  town  council 
and  some  of  the  inhabitants.  The  sewage  works 
were  proceeded  with,  and  were  not  completed 
until  after  three  years  and  a  quarter.  During 
that  time  the  defendant  conducted  the  legal  busi- 
ness connected  with  the  scheme ;  when  the  scheme 
was  opposed  he  appeared  for  the  borough  at  the 
inquiry  conducted  by  the  Local  Government  Board 
inspector,  and  on  a  favourable  report  obtained  a 
loan  of  25,0002.,  and  prepared  the  conveyances  for 
the  lands  taken  botn  by  treaty  and  under  com- 
pulsory powers.  He  attended  the  arbitration  in 
the  only  case  in  which  the  compensation  payable 
was  not  agreed  on,  and  he  prepared  various 
mortgages  and  contracts.  All  this  work  had  not 
in  fact  been  contemplated,  and  had  not  been  taken 
into  account  when  his  salary  was  fixed  in  1879. 
No  resolution  appeared  to  have  been  passed  when 
his  work  was  commenced  for  any  increase  of 
salary  to  the  defendant,  or  for  any  additional 
remuneration  to  be  payable  to  him.  The  defen- 
dant did  not  send  m  any  biU  o!  costs  for  this 
extra  work,  but  when  the  work  was  oyer  the 
question  of  special  remuneration  for  his  extra 
work  in  connection  with  this  sewage  scheme  was 
discussed  by  the  sewage  and  irrigation  com- 
mittee of  the  town  council  who  recommended  in 
Oct.  1887  that  the  defendant  be  paid  500  guineas 
for  his  services,  including  mortgc^es,  contracts, 
attending  and  conductm^  inquiry  before  the 
Local  €k)vemment  Board  mspector,  conducting 
as  solicitor  and  counsel  the  arbitration  upon 
Gifford's  claim,  and  attendances,  oorrespondenoei 
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joumejR,  and  all  other  claims  in  respect  of  the 
works  except  onlv  payments  out  of  pocket.  The 
defendant  was  willing  to  accept  this  amount. 

In  Nov.  1887  the  town  council  referred  the 
matter  back  to  the  committee,  but  agreed  that  a 
sum  of  200Z.  should  be  paid  to  the  d^endant  on 
account.    This  sum  the  defendant  received. 

On  the  6th  Dec.  1887  the  town  council  resolved, 
on  the  reconomendation  of  the  sewage  and  irri- 
gation commitee,  repeated  after  reconsideration, 
that  the  defendant  be  paid  the  said  sum  of  5252. 
in  respect  of  the  above  services. 

This  sum  was  paid  to  the  defendant,  and  on  the 
7th  Dec.  1887  he  gave  a  receipt  in  the  following 
terms  "  Eeceived  of  the  urban  sanitary  authority 
for  the  borough  the  sum  of  325Z.,  balance  of  the 
sum  of  5252.  agreed  to  be  paid  to  me  in  full 
satisfaction  ana  discharge  of  my  professional 
work  in  connection  with  the  new  sewerage 
works  extending  over  the  past  three  years  and 
a  quarter." 

The  plaintiff  brought  his  action  to  recover 
the  statutory  penalty  on  the  ground  of  such 
acceptance  oy  the  defendant  being  an  in- 
fringement of  sect.  193  of  the  Public  Health  Act 
1875. 

By  38  A  39  Vict.  c.  55,  s.  189 : 

Evenr  urban  authority  shall)  from  time  to  time,  ap- 

£oint  nt  and  proper  persons  to  be  medical  officer  of 
ealth,  snrveyor,  inspector  of  nnisances,  clerk,  and 
treasurer.  Proyided  that  if  any  such  anthority  is  em- 
powered l^  any  other  Act  in  force  within  their  district 
to  appoint  any  snoh  officer,  this  enactment  shall  be 
deemed  to  be  satisfied  bv  the  employment  under  this  Act 
of  the  officer  so  appointed,  witn  such  additional  remu- 
neration as  they  think  fit,  and  no  second  appointment 
shall  be  made  under  this  Act. 

By  sect.  193 : 

Officers  or  servants  aj^pointed  or  employed  under  this 
Act  by  the  local  authority  shall  not  in  anywise  be  con- 
cerned or  interested  in  any  bargain  or  contract  made 
with  such  authority  for  any  of  the  purposes  of  this 
Act. 

If  any  snoh  offioer  or  servant  is  so  concerned  or  in- 
terested, or  under  colour  of  his  office  or  employment, 
exacts  or  accepts  any  fee  or  reward  whatsoever  other 
than  his  proper  salaj^,  wages,  and  allowances ^  he  shall 
be  incapable  of  afterwards  holding  or  continuing  in  any 
office  or  employment  under  this  Act,  and  shall  forfeit 
and  pay  the  sum  of  fif^  pounds,  which  may  be  re- 
oovered  by  any  person,  with  full  costs  of  suit  by  action 
of  debt. 

Oandf/f  Q.O.  and  Georae  EUioU  for  the  plain- 
tiff.— ^The  defendant  has  Drought  himself  within 
the  provisions  of  sect.  193  of  the  Public  Health 
Act  1875  by  accepting,  as  clerk  to  the  local 
authority,  the  sum  of  525Z.  as  remuneration  for 
his  services  connected  with  the  local  sewage 
works,  over  and  above  his  proper  and  agreed 
annual  salary  as  town  clerk,  of  3652.  As  town 
clerk  he  was  under  the  resolution  of  the  6th  May 
1879  to  receive  that  amount,  which  included  his 
legal  charges  except  for  contentious  business 
matters,  and  other  legitimate  expenses  in  respect 
of  which  he  would  be  entitled  to  be  recoupea  by 
producing  vouchers.  The  town  council  became 
under  the  Public  Health  Act  1875  the  local 
sanitary  authority,  and  the  defendant  as  town 
clerk  became  the  clerk  of  that  authority,  as  is 
provided  for  by  sect.  189  of  the  Public  Health 
Act  1875.  He  was  bound  to  do  all  the  le^l  busi- 
ness of  the  local  authority  for  his  stipulated 
salary,  except  as  to  contentious  business.  Now, 
in  the  sewage  undertakingB  of  the  local  authority 


there  was  no  real  contentious  legal  business  in 
the  well-understood  technical  sense;  and,  at  any 
rate,  not  so  much  as  would  entitle  the  defendant 
to  send  in  a  bill  of  costs  of  525^.  The  defendant, 
under  the  colour  of  his  office  as  clerk  to  the  local 
sanitary  authority,  has  accepted  under  this  re- 
muneration for  his  so-called  extra  services  a  fee 
or  reward  over  and  above  his  proper  salary  and 
allowances.  The  plaintiff's  claim  is  founded  m 
the  reasonable  assumption  that  the  resolution  of 
the  6th  May  1879  fixing  the  defendant's  salaiy  at 
365{.  per  annum  covered  all  work  for  the  local 
authority  in  its  dealings  as  such,  and  precluded 
the  defendant  from  accepting  any  rewco^  which 
was  not  within  the  scope  or  terms  of  that  resolu- 
tion. Now  it  cannot  be  fairly  contended  that 
such  a  large  sum  was  an  "  allowance  "  within  the 
meaning  of  that  word  in  sect.  193.  An  aUowaoce 
must  mean  an  extra  payment  in  respect  of  which 
an  officer  or  servant  would  be  entitled  to  be  re- 
couped by  those  who  employed  him ;  it  cannot 
mean  remuneration  for  extra  work  which  is  pro- 
spectivelyprovided  for  and  covered  by  his  regular 
salary.  Work  of  this  character  was  or  must  be 
assumed  to  have  been  contemplated  when  the 
defendant's  salary  was  fixed  in  1879  at  365Z.  per 
annum.  [Pollock,  B. — ^That  may  be  so ;  but  do 
you  mean  to  say  that  would  last  for  ever  ?  Do  you 
mean  to  say  that  in  a  lar^  and  increasing  town 
because  a  local  authority  once  passed  such  a 
resolution  their  authority  in  the  matter  was  ex- 
hausted P]  It  may  well  be  that  it  was  competent 
for  a  town  council  as  a  whole,  or  for  an  urban 
sanitary  authority  to  revise  the  salary,  wages, 
and  allowances  of  its  officers  at  any  time  if  the 
growth  of  the  town  and  the  increase  of  the  busi- 
ness rendered  it  advisable,  and  the  officers  of  the 
corporation  or  other  authority  demanded  it.  It 
is  admitted  that  it  was  competent  for  the  sanitary 
authority  to  revise  the  deiendant's  salaiy,  and 
the  revision  would  take  effect  from  the  date  of 
the  resolution.  But  in  the  present  case  the  cor- 
poration of  Bury  had  not  adopted  that  course. 
The  defendant  had  not  asked  for  any  increase  of 
salary,  nor  was  any  granted  to  him.  The  defen- 
dant did  not  even  send  in  a  bill  of  costs;  but  a 
lump  sum  as  a  kind  of  composition  between  him 
and  the  sanitary  authority  was  accorded  him  in 
compensation  for  his  services.  That,  it  is  sub- 
mitted, it  was  not  competent  for  the  town  coundl 
to  do,  nor  for  the  defendant  to  accept.  What  has 
oeen  done  has  been  in  violation  of  sect.  193,  whidi 
was  passed  to  prevent  any  attempts  at  jobbery  or 
corruption.  The  defendant  as  clerk  to  the  local 
authority,  by  accepting  the  sum  in  question,  has 
brought  himself  within  the  mischief  the. section 
was  passed  to  obviate. 

Channell,  Q.O.  and  Poyser,  for  the  drfendant, 
were  not  called  on  to  argue. 

Pollock,  B.— There  has  been  some  confusion 
with  regard  to  the  words  of  the  statute.  The 
matter  seems  to  stand  in  this  way :  The  reaoln- 
tion  of  the  6th  May  1879  is  "That  the  fature 
salary  of  the  town  clerk  be  3651.  per  annum,  to 
include  all  legal  charges,  except  for  contentions 
business  matters,  travelling  expenses*  and  pay- 
ments out  of  pocket."  Of  course  we  know  that 
certain  officers  receive  payment  beyond  their 
salaries  for  contentious  ousiness,  ana  if  by  any 
resolution  of  the  town  council  they  son^  to 
make  that  a- contentious. bnsiness  matter  whidi 
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was  not  80,  and  to  pay  more  than  the  amount 
specified,  then,  by  way  of  cerHorari  or  in  some 
other  form  (it  is  nnneoessary  to  follow  that  out), 
the  truth  could  be  arrived  at^and  the  error  of  the 
council  corrected.    But  that  is  not  the  question 
now.    The  question  is  whether  the  defendant, 
havine;  been  appointed  at  a  salary  of  8652.  at  the 
date  mentionea,  was  entitled  to  receive  a  larger 
sum  of  5252.  beyond  the  365/.  he  received  by  the 
resolution  of  the  town  council.    ITow,  what  did 
the  town  council  do  P    On  the  6th  Dec.  1887  they 
resolved,  u^n  the  recommendation  of  the  sewage 
and  irrigation  committee  that  a  sum  of  5252.  in 
addition  to  the  salary  mentioned  should  be  paid 
to  the  defendant  as  a  remuneration  for  certain 
services  rendered  by  him  to  the  corporation  in 
his  official  capacity  of  town  clerk.    I  will  not  go 
through  the  wilderness  of  Acts  of  Parliament 
whereby  the  town  council  may  be  urban  authori- 
ties, and  whereby  town  clerks  may  be  officers  of 
the  urban  authorities.    It  must  be  taken  for  this 
purpose,  taking  the  Acts  more  closely,  that  this 
town  council  was  an  urban  authority.    The  Act 
which  relates  to  this  part  of  the  matter  is  the 
Public  Health  Act  o!  1875,  sect.  189,  and  that 
section  says  that  "every  urban  authority  shall 
from  time  to  time  appoint  fit  and  proper  persons 
to  be  (amongst  others)   clerk  and   treasurer." 
Then  it  says,  "  If  any  such  authority  is  empowered 
by  any  other  Act  in  force  within  the  district  to 
appoint  an;f  such  officer "  (which  would  be  this 
town  council) ''  this  requirement  shall  be  deemed 
to  be  satisfied  by  the  employment  under  this  Act 
of  the  officer  so  appointed,  with  such  remunera- 
tion as  they  shall  tnmk  fit."    Therefore  this  town 
council,  finding  themselves  qttd  urban  authority 
in  the  position  of  having  employed  a  person 
who,  within  the  words  of  this  section,  has  been 
employed  by  them,  but  who  is   another  officer, 
namely,    the   town   clerk,    then    they    are    to 
^ve    such    additional    remuneration    as    they 
think  fit.    In  the  section  of  the  Act  of  Parlia- 
ment there  is  no  question  about  contentious  or 
non-contentious  business  ;  and  if  the  two  votes 
of  the  council,  one  of  the  6th  May  1879,  and  the 
other  of  the  6th  Dec.  1887,  seem  to  be  in  some 
sense  irreconcilable,  then,  of  course,  the  first 
must  give  way  to  the  latter.    The  second  resolu- 
tion follows  the  words  of  the  Act  of  Parliament, 
and   is   not   shown  by  parole  evidence   to  be 
ilregular  in  any  way.    it  may  be,  for  the  pur- 
poses of  this  case,  that  some  of   the  services 
rendered   were   services    for    non  -  contentious 
business.     What  thenP     The  answers  to  that 
seem  to  be  two.    In  the  first  place,  in  point  of 
law,  I  do  not  think  that  it  is   essential  that  it 
should  be  contentious  business  in  order  to  be 
within  the  scope  of  the  section  I  have  read ;  and, 
secondly,  if  it  were,  I  think  it  may  well  be  that 
the  sum  of  5252.  was  arrived  at  to  prevent  a 
claim  for  a  larger  sum  being  presented  in  the 
shape  of  a  bill  of  costs  (a  part  of  which  might 
be  for  non-contentious  business) ;  and  then  it 
would  be  competent  for  the  town  council  to  say, 
'*  We  ar6  cutting  down  his  bill  of  costs  which  he 
has  given  us,  say  for  6002. ;  we  are  cutting  that 
down  to  5252.,  and;  if  we  are  striking  out  752., 
it  cannot  make  any  difference  if  that  752.  happens 
to  be  for  non-contentious  business."    It  seems  to 
me  it  cannot  be  said  that  this  defendant,  within 
sect.  193,  has  "exacted  or  accepted  any  fee  or 
I'eward  whatsoever  other  than  his  proper  salary. 


wa^es,  or  allowance."  Whether*  it  be  salary 
strictly,  or  whether  it  be  allowance,  is  immateriid 
to  be  considered;  we  need  not  look  too  closely 
and  dissect  each  word,  but  I  should  say  a  fair 
way  of  dealing  with  it  would  be  that  his  former 
salary  was  **  salary,"  and  that  this  might  be 
called  an  *'  allowance."  But,  whatever  it  may  he, 
it  seems  to  me  that  he  is  not  brought  within  this 
section.  I  do  not  know  that  any  other  remark 
is  necessary  on  my  part,  except  to  say  this : 
I  should  be  sorry  to  suppose  that  any  town 
council  would  pay- away  a  penny  of  the  rate- 
payers'  money  except  according  to  strict  legal 
rights ;  but  if  there  has  been  any  irregularity  in 
tne  way  of  arriving  at  this  sum,  there  is  a  well- 
known  mode  by  which  those  who  have  made  such 
a  corrupt  or  careless  arrangement  can  be  made 
liable  in  respect  to  the  moneys  so  improperly 
applied.  But  that  is  not  the  question  here.  The 
question  is,  did  he  or  did  he  not  exact  or  accept 
any  fee  or  reward  other  than  his  proper  salary, 
wages,  or  allowance  P  Therefore  there  must  be 
judgment  for  the  defendant. 

Judgment  for  the  d^endani. 

Solicitor  for  the  plaintiff.  A,  Pope. 
Solicitor  for  the  defendant,  Qiloert  Bohins, 


CBOWH    CASES    BSSSBVBD. 

Jum  16  and  Nov.  10, 1888. 
(Before   Lord    Oolbridge,   C.J.,    Pollock  and 

HUDDLESTOK,   BB.,    FlELD,    HilWKINS,   MaKISTT, 

Stephen,  Mathbw,  Smith,  Wills,  Day,  Gaant- 
HAM,  and  Ghables,  J  J.) 

Beg.  V,  Clabence.  (a) 

Crvminal  law — InflieHn^  hodUy  ham^^AssauU 
occasioning  actual  hodily  ha/rwr-^Hwiband  com^ 
municating  diaecMe  to  wife — Consent — ^24-  ^  25 
Vict.  c.  100,  S8.  20,  47. 

A  man  cannot  be  convicted,  under  24  ^  25  Vict, 
c.  100, 8.  20,  of  unlawfully  and  maliciously  in* 
fiictina  grievous  hodily  harm  on  his  wife,  or  under 
sect.  i7  of  that  Act  of  occasioning  her  oc^tiol 
hodily  harm,,  hy  reason  of  his  having  communis 
cated  to  her  a  venereal  disease  from  which  he 
was  suffering,  although  at  the  time  of  his  having 
connection  with  her  he  was  aware^  <md  she  was 
unaware,  of  his  condition. 

So  held  hy  a  majority  of  the  court  (Field,  Hawhins, 
Day,  and  Gharles,  Jj.  dissentientibus). 

Case  stated  by  the  Eecorder  of  the  City  of  London, 
which  was  as  follows : — 

At  the  ses&ion  of  the  Central  Criminal  Court, 
held  on  Monday,  the  23rd  April  1888,  Charles 
James  Clarence  was  tried  on  an  indictment 
which,  in  the  first  count,  chared  him  with  unlaw- 
fully and  maliciously  inflictmg  grievous  bodily 
harm  upon  Selina  Clarence,  and  in  the  second 
count  charged  him  with  an  assault  upon  the  said 
Selina  Clarence,  occasioning  her  actual  bodily 
harm. 

Evidence  was  given  in  the  case,  which  must  be 
taken  to  have  established  the  following  facts : — 

1.  That  Selina  Clarence  is  the  wife  of  the 
prisoner. 

2.  That  on  the  20th  Dec.  last  the  prisoner  was 
suffering  from  gonorrhoea,  and  that  he  knew  it. 

.  (a)  Beporfeed  by  B.  Ounnqtshak  Qlbv,  Bwi.,  BuilBter-ftVliaw. 
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8.  That  on  that  niffht  he  had  sexual  intercourse 
with  his  wife,  she  being  ignorant  that  he  was 
snffering  from  that  disease,  and  that  she  would 
not  have  consented  to  such  intercourse  if  she  had 
known  that  the  prisoner  was  so  suffering. 

4.  That  the  result  of  such  sexual  intercourse 
was  the  communication  of  the  disease  to  the 
prisoner's  wife. 

The  prisoner  was  not  represented  by  counsel. 

I  directed  the  jur^  that,  if  the  evidence  estab- 
lished the  facts  herembefore  set  out  to  their  satis- 
faction, then,  notwithstanding  the  fact  that 
Selina  Clarence  is  the  prisoner's  wife,  they 
might  find  him  guilty  on  both  counts,  or  either 
count  of  the  indictment. 

.  The  jury  found  the  prisoner  guilty,  and  I 
respited  judgment  and  directed  that  ne  should 
remain  in  custody. 

I  desire  the  opinion  of  the  court,  whether  such 
direction  was  correct  in  point  of  law,  and  whether 
upon  such  direction  and  facets  the  prisoner  could 
properly  be  convicted  on  both  counts,  or  either 
count  of  the  indictment. 

If  the  court  shall  be  of  opinion  that  the 
prisoner  was  properly  convicted  on  both  counts, 
or  either  count,  the  conviction  is  to  stand;  if 
otherwise,  the  conviction  is  to  be  quashed. 

Forrest  FuUon  on  behalf  of  the  prisoner.-— In 
order  to  support  the  first  count  of  the  indictment 
it  was  necessary  under  24  &  25  Yict.  c.  100, 
s.  20,  to  establish  that  the  act  of  the  prisoner  was 
unlawful,  and  that  grievous  bodily  harm  ensued 
in  consequence  of  such  unlawful  act.  Here, 
though  grievous  bodily  harm  ensued,  the  act 
which  occasioned  it  was  not  unlawful,  and  there- 
fore the  conviction  on  the  first  count  cannot 
be  sustained.  Beg,  v.  MarUn  (8  Q.  B.  Div.  54)  is 
an  authority  that  both  these  elements  are  requi- 
site to  support  a  conviction  under  the  section,  for 
there  the  prisoner  was  held  to  have  been  rightly 
convicted  of  causing  grievous  bodily  harm, 
because  the  act  he  did  was  unlawful.  For  the 
proposition  that  the  prisoner's  act  here  was  law- 
ful there  is  high  authority,  for,  according  to 
Lord  Hale  (Hale's  F.  G.  628),  "  the  husband  can- 
not be  guilty  of  a  rape  committed  by  himself 
upon  his  lawful  wife,  for  by  their  mutual  matri- 
monial consent  and  contract  the  wife  hath  given 
up  herself  in  this  kind  unto  her  husband,  which 
she  cannot  retract."  That  was  the  law  in  Lord 
Hale's  time  and  is  still  the  la«7,  the  only  doubt 
thrown  upon  it  being  that  thrown  upon  it  by 
Stephen,  J.  in  his  Digest  of  the  Griminal  Law 
(1st  edit.  172),  where  he  says :  "  Hale's  reason 
is  that  a  wife's  consent  at  marriage  is  irrevocable. 
Surely,  however,  the  consent  is  confined  to  the 
decent  and  proper  use  of  marital  rights.  If  a 
man  used  violence  to  his  wife  under  circum- 
stances in  which  decency,  or  her  own  health  or 
safety,  required  or  justified  her  in  refusing  her 
consent,  I  think  he  might  be  convicted  of  rape, 
notwithstanding  Lord  Hale's  dictum.  He  gives 
no  authority  for  it,  but  makes  the  remark  only 
by^  way  of  introduction  to  the  qualification  con- 
tained in  the  latter  part  of  clause  (1),  for  which 
Lord  Gastlehaven'B  case  (3  St.  Tr.  402)  is  an  autho- 
rity." The  result  of  departing  from  the  principle 
that  the  wife's  consent  is  irrevocable  on  the 
ground  that  fraud  vitiates  her  consent  would  be 
that  any  kind  of  fraud  would  vitiate  such  con- 
sent ;  and  any  deoeit  ipractised  by  a  person  by 


means  of  which  he  obtained  a  woman's  consent 
would  render  such  person  guilty  of  rape.  In 
order  to  support  a  conviction  upon  the  seoond 
count  it  is  necessary  to  prove  an  assault^  and  an 
assault  im|)lies  an  absence  of  consent.  If  Lord 
Hale  was  right,  and  what  he  said  is  still  law,  the 
wife's  consent  being  irrevocable  there  could  be 
no  absence  of  consent,  and  therefore  no  assault. 
In  Beg.  v.  BewneU  (4  F.  &  F.  1105)  Willes,  J. 
said :  *'  It  would  have  been  impossible  to  have 
established  rape  in  this  case."  There  the 
prisoner  was  convicted  of  an  indecent  assault  by 
giving  a  young  person  a  foul  disease.  But  here^ 
if  the  offence  of  indecent  assault  was  committed, 
it  must  follow  that  the  prisoner  committed  the 
offence  of  rape.  It  would  also  follow,  if  the  prin- 
ciple that  fraud  vitiates  consent  is  applicable  to 
such  circumstances  as  these,  that  a  woman  of  the 
town  who  communicated  a  disease  to  a  man 
would  be  guilty  of  an  indecent  assault.  The 
decision  in  Beg,  v.  Ben/neU  (ubi  nfp.)  is  therefore 
not  good  law.  In  Beg,  v.  BindoM'  (13  Gox  G.  G. 
28)  Shoe,  J.  followed  the  decisioa  in  Beg,  v. 
Bennett,  but  both  those  cases  were  commented 
upon  un^vourably  in  Hegarty  v.  Shine  (14  Gox 
a  G.  124,  145;  2  Ir.  L.  Eep.  273;  4  Ir.  L.  Bep. 
288),  where  Fitzgerald,  J.  said  that  the  ruling 
in  Beg.  v.  Bennett  was  uncaUed  for,  as  there 
had  been  no  consent,  and  he  questions  whether 
had  there  been  consent  an  indictment  could  have 
been  sustained  had  no  result  followed  from  the 
act  of  the  prisoner.  Here,  supposing  that  the 
disease  had  not  been  communicated  to  the  wife^ 
could  it  be  said  that  the  indictment  would  lie? 
In  Beg.  v.  Flattery  (13  Gox  G.  G.  38 ;  2  Q.  B.  Div. 
410)  and  Beg.  v.  Lock  (2  G.  G.  B.  10)  it  was  held 
that  there  was  no  consent,  and  therefore  the  con- 
victions were  upheld.  With  regard  to  JSej.  y. 
Sinclair  (ubi  aup.),  Barry,  J.,  in  commenting  on  it 
and  on  Beg.  v.  Bennett  {ubi  sup.),  said  it  was  more 
accurate  to  say  that  there  was  no  consent  at  all 
in  those  two  cases  than  to  say  that  the  conseol 
had  been  vitiated.  In  Beg.  v.  Harrow  (11  Gox  G. 
G.  191 ;  L.  Bep.  1  G.  G.  K  156;28  L.  J.  20,  M.C.) 
the  Gourt  held  that  a  man  who  had  had  connec- 
tion with  a  woman  who  believed  he  was  her  hus- 
band could  not  be  convicted  of  rape,  and  that 
was  a  stronger  case  than  the  present.  In  Bea.  v. 
Dee  (14  Ir.  L.  B.  468)  the  Gourt  refused  to  foUow 
Beg.  V.  Baarow  (ubi  sup.),  but,  if  the  decision  in 
Beg.  V.  Barrow  is  good  law,  this  conviction  caib 
not  be  sustained.  If  it  is  not  good  law,  still, 
Beg.  V.  Dee  is  not  an  authority  upon  which  the 
conviction  can  be  sustained,  because  there  there 
was  no  consent  at  all.  The  offence  committed  here 
may  be  a  good  ground  for  dissolving  the  mar- 
riage, but  that  met  does  not  render  the  act  sn 
unlawful  one ;  it  is  only  the  consequences  of  the 
act  that  were  unlawful,  between  which  and  the 
act  there  is  a  clear  distinction.  The  case  of 
Giocd  V.  Giocci  (1  Spring's  Bep.  121)  strengthens 
the  view  that  the  act  was  not  unlawful,  because 
there  it  was  held  that  mere  wilful  risk  was  not 
sufficient  to  constitute  legal  cruelty  where  the 
disease  was  not  in  fact  communicated.  The  con- 
viction cannot  therefore  be  supported  on  either 
count. 

Poland  for  the  prosecution, — ^The  proposition 
that  under  no  circumstances  can  a  husband  be 
guilty  of  rape  on  his  wife,  and  the  general  sUt^ 
ments  made  by  Lord  Hale,  are  not  to  be  taken  as 
lawy  for  it  is  manifest  that  there  may  be  droam- 
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stances  under  which  a  wife  woald  have  a  right  to 
resist  her  hnsband.  It  cannot  be  said  that  be- 
cause a  wife  consents  at  her  marriage  she  is 
bound  to  submit  to  have  a  foul  disease  communi- 
cated to  her  where  she  knows  that;  by  having 
connection  with  her  husband  such  disease  will  be 
communicated.  In  Povhin  v.  Pophin  (1  Ha^s. 
Eccl.  Bep.  765,  n.)  Lord  Stowell,  when  Sir 
William  Scott,  said  that  a  husband  had  no  right 
to  endanger  the  health  of  his  wife  bv  his  act. 
The  first  proposition,  that  what  was  aone  does 
not  fall  under  24  &  25  Yict.  c.  100,  s.  20,  because 
it  was  a.  lawful  act,  cannot  be  supported.  The 
act  of  connection  was  lawful,  no  doubt,  but 
the  act  of  poisoning  was  unlawful,  and  there  were 
therefore  two  acts,  to  one  of  which  consent  was 
given,  but  not  to  the  other.  With  regard  to  the 
second  count,  that  there  was  no  assault,  the 
answer  is  the  same ;  there  was  no  consent  to  the 
act  of  poisoning,  and  therefore  there  was  an 
assault.  If  a  surgeon  proposed  to  inject  morphia 
into  a  patient,  and  upon  the  patient  consonting 
injected  with  the  morphia  an  irritant  poison,  it 
could  not  be  said  that  because  the  patient  con- 
sented to  the  one  he  consented  to  the  other.  In 
Beg,  V.  Bennett  {uhi  eupJ)  it  was  held  that  there 
was  no  rape  because  the  girl  consented  to  sleep 
with  the  prisoner,  but  it  was  held  that  there  was 
an  indecent  assault,  and  that  case  was  followed  in 
Reg,  V.  Svnelair  (uhi  eup,).  So  far  as  this  country 
is  concerned,  the  two  cases  have  never  been  ques- 
tioned ;  and  though  the  majority  of  the  court  in 
Ireland  in  Hegarty  v.  Shine  {tibi  sup,)  disagreed 
with  them,  they  were  approved  of  by  May,  L.G.J. ; 
and  it  was  not  neoessarv  for  the  court  to  decide 
upon  the  ground  of  the  fraud  vitiating  the  con- 
sent, because  there  was  clearly  no  cause  of  action, 
as  the  contract  was  based  on  an  illegal  considera- 
tion. The  fact  that  the  disease  might  not  have 
been  communicated  does  not  render  the  act  any 
less  unlawful  than  the  fact  that  a  man  took  up 
an  unloaded  gun  in  the  belief  it  was  loaded  for 
the  purpose  of  shooting  at  another,  would  prevent 
his  act  from  being  unlawfnl.  He  would  have 
the  benefit  of  the  ffun  not  having  been  loaded, 
but  that  would  not  nave  saved  him  had  the  gun 
been  loaded.  The  moment  the  prisoner  put  his 
hand  on  his  wife  in  order  to  have  connection  with 
her  he  committed  an  assault,  and  her  subsequent 
consent  did  not  alter  the  character  of  the  assault. 
Under  sect.  20  the  crime  is  complete  without 
there  being  an  assault :  (Beg.  v.  Taylor,  1  G.  L.  B. 
194.)  Beg,  v.  Barrow  {uhi  eup,)  is  not  good  law. 
He  also  cited 

Reg.  v.  Flattery  (ubi  aup.) ; 

Beg  T.  Robinshi.l  Mood.  C.  C.  19 ; 

Beg.  T.  Caee,  1  Den.  C.  C.  580 ; 

Rex  T.  Jcuiluon,  "Rubs,  &  Bv.  487 ; 

Beg.  ▼.  Sawnders,  8  0.  &  F.  265 ; 

Beg.  ▼.  FTtUiama,  8  0.  &  P.  286 ; 

Beg.  T.  Clark,  6  Cox  C.  C.  412;  24  L.  J.  25,  M.  0. ; 

Dean.  O.C.  897: 
Beg,  V,  Towng,  14  Cox  0.  0. 114; 
Reg,  T.  Dee  {ubi  eup.). 

Fulton  in  reply. — ^There  were  not  two  acts.  I 
do  not  say  that  the  consequences  of  the  prisoner's 
acts  were  lawful  because  his  act  was  lawful.  I 
say  that  there  was  only  one  act.  In  all  the  cases 
against  me  the  consent  was  to  a  perfectly  different 
act  from  that  in  respect  of  wnich  the  prisoner 
was  convicted.  ^^^  ^^  ^^^ 

Nov.  10.-*The  Goort  delivered  the  following 
ILlg.  Cab.— Vol.  XIV. 


judgments,  of  which  the  judgments  of  Wills* 
Smith,  Stephen,  Hawkins,  Field,  JJ,  and  Pollock* 
B.  were  written.  Huddleston,  B.  and  Smith  and 
Grantham,  J  J.  agreed  with  the  judgment  of 
Stephen,  J. ;  Day,  J.  agreed  with  the  judgment  of 
Hawkins,  J.;  and  Gbarles.  J.  agreed  with  the 
judgment  of  Field,  J.  The  result  being  that 
Lora  Goleridge,  G.J.,  Pollock  and  Huddleston* 
BB.,  Manisty,  Stephen,  Mathew,  Smith,  Wills* 
and  Grantham,  JJ.  were  against  the  conviction* 
while  Field,  Hawkins,  Day,  and  Gharles,  JJ.  sup* 
ported  it. 

Wills,  J.  read  the  following  judgment  ^— The 
prisoner  in  this  case  has  been  convicted  (1)  of 
'*  an  assault "  upon  his  wife,  "  occasioning  actual 
bodily  harm,"  under  sect.  24  S&  25  Vict.  c.  100, 
s.  47;  and  (2)  of  ''unlawfully  and  maliciously 
inflicting"  upon  her  "grievous  bodily  harm" 
under  sect.  20  of  the  same  statute.  The  facts 
are  that  he  was,  to  his  knowledge,  suffering 
from  gonorrhcea;  that  he  had  marital  inter- 
course with  his  wife  without  informing  her  of 
the  fact;  that  he  infected  her,  and  that  from 
such  infection  she  suffered  grievous  bodilv  harm. 
The  Question  is,  whether  he  was  rightly  con* 
viotea  upon  either  count.  First,  was  he  guiltj 
of  an  assault  P  In  support  of  a  conviction  it  is 
urged  that  even  a  married  woman  is  under  no 
obligation  to  consent  to  intercourse  with  a 
diseased  husband ;  that  had  the  wife  known  that 
her  husband  was  diseased  she  would  not  have 
consented;  that  the  husband  was  guilty  of  a 
fraud  in  concealing  the  fact  of  his  illness ;  that 
her  consent  was  therefore  obtained  by  fraud 
and  was  therefore  no  consent  at  all,  and,  as  the 
act  of  coition  would  imply  an  assault  if  done 
without  consent,  he  can  be  convicted.  This 
reasoning  seems  to  me  eminently  unsatis&totory. 
That  consent  obtained  by  fraud  is  no  consent  at 
all  is  not  true  as  a  general  proposition  either  in 
fact  or  in  law.  If  a  man  meets  a  woman  in  the 
street  and  knowingly  gives  her  bad  money  in 
order  to  procure  her  consent  to  intercourse  with 
him,  he  obtains  her  consent  by  fraud,  but  it 
would  be  childish  to  say  that  she  did  not  consent. 
In  respect  of  a  tsontract  fraud  does  not  destroy 
the  consent ;  it  only  makes  it  revocable.  Money 
or  goods  obtained  by  false  pretences  still  become 
the  property  of  the  fraudulent  obtainer  unless 
and  until  the  contract  is  revoked  by  the  person 
defrauded,  and  it  has  never  been  held  that,  as 
far  as  regards  the  application  of  the  criminal 
law,  the  repudiation  of  the  contitkct  had  a  retro- 
spective effect,  or  there  would  have  been  no 
distinction  between  obtaining  money  under  false 
pretences  and  theft.  A  second  and  far  more 
effective  way  of  stating  the  argument,  however,  is 
that  connection  with  a  diseased  man  and  connec« 
tion  with  a  sound  man  are  things  so  essentially 
different  that  the  wife's  submission  without 
knowledge  of  the  facts  is  no  consent  at  all.  It  is 
said  that  such  a  case  rests  upon  the  same  footing 
with  the  consent  to  a  supposed  surgical  operation 
or  to  connection  with  a  man  erroneously  sup- 
posed to  be  the  woman's  husband.  In  the  latter 
case  there  has  been  great  difference  of  judicial 
opinion  as  to  whether  it  did  or  did  not  amount 
to  the  crime  of  rape ;  but  as  it  certainly  would 
now  be  rape  by  virtue  of  the  Griminal  Law 
Amendment  Act  1885  (48  &  49  Vict.  c.  69),  s.  4  I 
treat  it  as  so  settled.  A  third  way  of  putting 
the  case  is,  that  inasmuch  as  the  act  done 
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amonntB  to  legal  cruelty  according  to  the 
doctrines  formerly  of  the  Ecclesiastical  Courts, 
and  now  of  the  Divorce  Court,  it  cannot  be  said 
to  be  within  the  consent  implied  by  the  marital 
relation.  These  different  ways  of  patting  the 
argument  in  favour  of  a  conviction  have  some 
important  differences.  According  to  each  the 
consent  of  the  marital  relation  does  not  apply  to 
the  thing  done — a  fact  as  to  which  there  does 
not  seem  to  be  room  for  doubt,  and  according  to 
each  the  want  of  it  makes  the  transaction  an 
assault.  According  to  the  first  it  is  the  fraudu- 
lent suppression  of  the  truth  which  destroys  the 
consent  de  facto  given,  a  proposition  involving  as 
a  necessary  element  in  the  offence  the  knowl^ge 
of  his  condition  on  the  part  of  the  offender. 
According  to  the  second,  it  is  the  difference 
between  the  thing  supposed  to  be  done  and  the 
thing  actually  done  that  negatives  the  idea  of 
consent  at  all,  and  in  that  view  it  must  be 
immaterial  whether  the  offender  knew  that  he 
was  ill  or  not.  According  to  the  third,  his 
knowledge  is  material  not  on  the  ground  of 
fraudulent  misrepresentation,  but  because  it  is  an 
element  in  legal  cruelty  as  that  term  is 
understood  in  the  Divorce  Court.  It  makes 
s  great  difference  upon  which  of  these  grounds 
a  conviction  is  supported.  Each  of  them 
covers  an  area  vastly  greater  than  the  ground 
occupied  by  the  circumstances  of  the  present 
case.  If  the  first  view  be  correct,  every  man,  as 
has  been  pointed  out,  who  knowingly  gives  a 
piece  of  bad  money  to  a  prostitute  to  procure  her 
consent  to  intercourse,  or  who  seduces  a  woman 
by  representing  himself  to  be  what  he  is  not,  is 
^ilty  of  assault,  and,  as  it  seems  to  me,  there- 
fore,^ of  rape.  If  the  second  view  be  correct,  it 
applies  in  similar  events  just  as  much  to  un- 
married as  to  married  people,  unless  the  circum- 
stances Bhould|establish  that  the  parties  were  con- 
tent to  take  their  chances  as  to  their  respective 
states  of  health ;  and  the  allegation  that  a  man  had 
^ven  an  assurance  to  a  prostitute  before  having 
mtercourse  with  her  that  he  was  sound  when  he 
was  not  so  in  &ct,  might  be  a  ground  for  putting 
him  upon  a  trial  for  rape.  If  the  third  view  be 
correct,  it  places  the  married  man,  in  the  eye  of 
the  criminal  law,  in  a  much  worse  position  than 
the  unmarried,  and  makes  him  guilty  of  an 
assault,  and  possibly  of  rape,  when  an  unmarried 
man  would  not  b<B  liable  to  the  same  conse- 
quences. It  may  be  said  that,  from  the  moral 
point  of  view,  his  case  is  the  worse ;  but  there  are 
two  sides  to  this  as  to  most  other  questions.  The 
man  who  goes  out  of  his  way  to  seek  intercourse 
under  such  circumstances-— and,  be  it  remem- 
bered that  the  hypothesis  I  am  now  dealing  with 
assumes  knowledge  of  his  condition  on  the  part  of 
the  man — ^is  without  excuse.  There  Jnay  be  many 
excuses  for  the  married  man  suggested  by  the 
modes  of  life  with  which  poverty  and  overcrowd- 
ing have  to  do.  We  are  thus  introduced,  as  it 
seems  to  me,  to  a  set  of  very  subtle  metaphysical 
questions.  If  we  are  invited  to  apply  the  analogy 
of  the  cases  in  which  a  man  has  procured  inter- 
course by  personating  a  husbano,  or  by  repre- 
senting that  he  was  performing  a  surgical  opera- 
tion, we  have  to  ask  ourselves  whether  the  pro- 
curement of  intercourse,  by  suppressing  the  fact 
that  the  man  is  diseased,  is  more  nearly  allied  to 
the  procurement  of  intercourse  by  misrepresenta- 
tion as  to  who  the  man  is,  or  as  to  what  is  being 


done,  or  to  misrepresentations  of  a  thousand  kinds 
in  respect  of  which  it  has  never  yet  occurred  to 
anyone  to  suggest  that  intercourse  so  procured 
was  an  assault  or  a  rape.  There  are  plenty  of 
such  instances  in  whicn  the  knowledge  of  the 
truth  would  have  made  the  victim  as  ready  to 
accept  the  embraces  of  a  man  stricken  with  small- 
pox or  leprosy.  Take,  for  example,  the  case  of  a 
man  without  a  single  good  quality,  a  gaol  bird, 
heartless,  mean,  ana  cruel,  without  the  smallest 
intention  of  doing  anvthing  but  possessing  him- 
self of  the  person  of  his  victim,  but  successfully 
representing  himself  as  a  man  of  good  family  and 
connections  prevented  by  some  temporary  obstacle 
from  contracting  an  inunediate  marriage,  and  with 
conscious  hypocrisv  acting  the  part  of  a  devoted 
lover,  and  in  this  fashion,  or  perhaps  under  the 
guise  of  affected  religious  fervour,  effecting  the 
ruin  of  his  victim,  in  all  that  induces  consent 
there  is  not  less  difference  between  the  man  to 
whom  the  woman  supposes  she  is  yielding  her- 
self and  the  man  by  wnom  she  is  really  betrayed, 
than  there  is  between  the  man  bodily  sound  and 
the  man  afflicted  with  a  contagious  disease.  Is 
there  to  be  a  distinction  in  this  respect  between 
an  act  of  intercourse  with  a  wife  who  on  this 
special  occasion  would  have  had  a  right  to  refuse 
her  consent,  and  certainly  would  have  refused  it 
had  she  known  the  truth,  and  the  intercourse 
taking  place  under  the  general  consent  inferred 
from  a  bigamous  marriage  obtained  by  the  false 
representation  that  the  man  was  capable  of  con- 
tracting a  legal  marriage  P  In  such  a  case  the 
man  can  give  no  title  of  wife  to  the  woman  whose 

Eerson  he  obtains  by  the  false  representation  that 
e  is  unmarried,  and  by  a  ceremony  which,  under 
the  circumstances,  is  absolutely  void.    Where  is 
the  difference  between  consent  obtained  by  the 
suppression  of  the  fact  that  the  act  of  intercourse 
may  produce  a  foul  disease,  and  consent  obtained 
by  the  suppression  of  the  fact  that  it  will  certainly 
make  the  woman  a  concubine,  and  while  destroying 
her  status  as  a  virgin  withhold  from  her  the  title 
and  rights  of  a  wife  P    Where  \b  the  distinction 
between  the  mistake  of  fact  which  induces  the 
woman  to  consent  to  intercourse  with  a  man 
supposed  to  be  sound  in  body,  but  not  really  so, 
and  the  mistake  of  fact  which  induces  her  to 
consent  to  intercourse  with  a  man  whom  she 
believes  to  be  her  lawful  husband  but  who  is 
none  P    Many  women  would  think  that,  of  two 
cruel  wrongs,  the  bigamist  had  committed  the 
worse.    These  are  but  specimens  of  the  questions 
which  must  be  faced  before  the  circumstances  of 
the  present  case  can  be  pronounced  to  constitute 
an  assault ;  and  such  considerations  lead  one  to 
pause  on  the  threshold  and  inquire  whether  the 
enactment  under  consideration  could  really  have 
been  intended  to  apply  to  circumstances  so  com- 
pletely removed  from  those  which  are  usually 
understood  when  an  assault  is  spoken  of,  or  to 
deal  with  matters  of  any  kind   involving  the 
sexual  relation  or  act.    The  description  of  the 
offence  constituted  by  sect.  47  is  as  follows: 
"Whoever  shall   be    convicted    of    an   assault 
occasioning  actual  bodily  harm."    The  section  is 
the  last  of  a  group  of  twelve  headed  "  Assaults." 
None  of  them  except  sect.  43  implies  that  any 
distinction  between  males  and  females  is  thought 
of,  and  that    section  points  to   nothing  of  a 
sexual  character.    It   merely  provides  that  in 
cases  of  assaults  upon  males  under  fourteen  and 
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ppon  females  generally,  if  the  assault  or  battery 
is  of  such  an  a|^graTated  character  that  it  can- 
not in  the  opinion  of  the  justices  be  snfiScientlj 
punished  as  a  common  assault  or  battery,  it 
shall  be  lawful  for  them  to  inflict  a  heavier 
punishment.  Indecent  assaults,  as  such,  upon 
females  are  dealt  with  by  sect.  52,  and  upon  males 
by  sect.  62,  and  there  is  therefore  no  ground  for 
supposing  that  anything  specially  between  the 
BGzes  is  pointed  at  either  oy  this  section,  or  by 
any  of  those  in  the  group  to  which  it  belongs. 
The  next  group  of  eight  sections  (48-55)  is 
headed  "Bape,  abduction,  or  defilement  of  women," 
and  deals  specially  with  sexual  crimes.  Surely 
this  was  the  place  m  which  to  find  an  enactment 
dealing  with  the  very  peculiar  circumstances 
now  before  us,  and  it  cannot  really  hare  been 
intended  that  they  should  be  embraced  by  a 
section  whose  terms  are  applicable  to,  and  as  it 
seems  to  me  satisfied  by,  the  class  of  cases  which 
would  naturally  occur  to  one's  mind,  those  of 
direct  violence.  The  worst  of  the  contagious 
diseases  of  this  class  has,  I  believe,  been  known 
in  this  country  for  close  upon  four  centuries. 
The  circumstances  which  have  happened  in  this 
case  cannot  have  been  of  infrequent  occurrence 
during   that   interval,  and  cannot  have   failed 

i'ustly  to  give  rise  to  the  bitterest  resentment. 
!t  seems  to  my  mind  a  very  cogent  argument 
against  the  conviction  that,  if  the  view  of  the 
law  upon  which  it  is  founded  be  correct,  thousands 
of  offending  husbands,  and  as  I  think  also  of 
offending  wives,  must  have  rendered  themselves 
amenable  to  the  criminal  law;  and  yet  it  was 
reserved  for  the  year  1866,  when  Beg,  v.  Bennett 
(4  E.  &  F.  1105)  was  decided,  to  discover  that  such 
transgressors  mi^ht  have  been  indicted  and 
criminally  dealt  with  during  all  that  long  period. 
It  is  true  that  women  take  a  different  place  in 
social  'position,  and  have  by  Act  of  Parliament 
many  rights  and  by  common  usage  much  social 
liberty  which  no  one  would  have  claimed  for 
them  centuries  ago.  This  fact,  however,  seems 
to  me  a  strangely  insufficient  reason  for  a  new 
reading  of  the  criminal  law  fraught  with  con- 
sequences which  no  one  can  deny  to  be  of  a  very 
serious  and  widespread  character.  The  prin- 
ciple upon  which  ,a  conviction  in  this  case  must 
be  upheld  will  or  will  not  apply  to  the  inter- 
course of  unmarried,  as  well  as  of  married,  men 
and  women,  according  to  the  ground  or  jprounds 
selected  upon  which  to  justify  it.  If  it  is  based 
upon  the  notion  of  cruelty  as  understood  in  the 
Divorce  Court,  the  case  of  the  unmarried  man 
and  woman  falls  without  its  purview.  If  sup- 
pression of  the  truth  be  a  material  element  in  the 
mquirv,  actual  misrepresentation  on  the  subject 
of  health  would  put  an  unmarried  man  or  woman 
in  the  same  position  as  the  married  man  or  woman 
who  conceals  that  fact  against  which  the  married 
state  ought  to  be  a  sufficient  guarantee.  I  inten- 
tionally refer  to  women  as  w^l  as  men,  for  it  is  a 
^eat  mistake  to  look  at  questions  of  this  kind  as 
if  sexual  faults  and  transgressions  were  all  on  the 
side  of  one  sex.  The  unmarried  woman  who 
solicits  and  tempts  a  perhaps  reluctant  man  to 
intercourse  which  he  would  avoid  like  death 
itself  if  he  knew  the  truth  as  to  her  health,  must 
sorely,  under  some  circumstances  at  least,  come 
under  the  same  criminal  liability  as  the  man. 
If,  again,  the  conviction  be  upheld  on  the  ground 
of  the  difference  between  the  thing  consented  to 


and  the  thing  done,  the  principle  will  extiend  to 
many,  perhaps  most,  cases  of  seduction  and  to 
other  forms  of  illicit  intercourse,  including  at 
least  theoretically  the  case  of  prostitution,  and 
if  such  difference  be  the  true  ground  upon  which 
to  base  a  confirmation  of  the  conviction,  know- 
ledge of  his  or  her  condition  on  the  part  of  the 
person  affected  is  immaterial.  It  is  the  know- 
ledge  or  want  of  knowledge  on  the  part  of  the 
person  who  suffers  from  contagion  alone  that  is 
the  material  element.  Surely  these  consideia- 
tions  point  to  the  conclusion  that  a  wide  door  will 
be  opened  to  inquiries  not  of  a  wholesome  kind, 
in  wnich  the  difficulties  in  the  way  of  arriving  at 
truth  are  often  enormous,  and  in  which  the 
danger  of  going  wrong  is  as  great  as  it  is  bv 
people  in  general  inadequately  appreciated.  A 
new  field  of  extortion  may  be  aeveloped,  and  very 
possibly  a  fresh  illustration  afforded  of  the  futility 
of  trying  to  teach  morals  by  the  application  of 
the  criminal  law  to  cases  occupying  the  doubtful 
ground  between  immorality  and  crime,  and  of  the 
dangers  which  always  beset  such  attempts.  Of 
course,  if  by  legislation  such  cases  should  be 
brought  within  the  criminal  law,  all  we  shall  have 
to  do  will  be  to  face  the  difficulties  and  do  our 
best  to  administer  the  law.  It  seems  to  me,  how- 
ever, that  such  an  extension  of  the  criminal  law 
to  a  vast  class  of  cases  with  which  it  has  never 
yet  professed  to  deal  is  a  matter  for  the  Leg^- 
lature  and  the  Legislature  onl^.  I  understand 
the  process  of  expansion  by  which  the  doctrines 
of  tne  common  law  are  properly  made  by  judicial 
construction  to  apply  to  altered  modes  of  life  and 
to  new  circumstances  and  results  thus  brought 
about  which  would  have  startled  our  ancestors  could 
they  have  foreseen  them.  I  do  not  understand 
Bucn  a  process  and  I  do  not  think  it  legitimate, 
when  every  fact  and  every  circumstance  which 
goes  to  constitute  the  alleged  offence  is  identical 
with  what  it  has  been  for  many  hundreds  of  years 
past.  Whether  further  legislation  in  this  direc- 
tion is  desirable  is  a  question  for  legislators  rather 
than  lawyers,  and  the  only  remark  that  I  desire 
to  make  upon  this  subject  is  that,  apart  from 
cases  of  actual  violence,  and  of  children  so  young 
that  the  very  fact  of  touching  them  in  the  way  of 
sexual  relation  may  fairly  be  treated  as  a  cnme, 
the  mysteries  of  sexual  impulses  and  intercourse 
are  well  nigh  insoluble,  and  the  difficulty  of 
arriving  at  the  truth  in  the  case  of  imputed  mis- 
conduct enormous;  and  I  doubt  whether  they 
can  be  thoroughly  appreciated  without  the  expe- 
rience gained  oy  trying  cases  of  intercourse  with 
girls  near  the  age  of  sixteen,  and  they  certainly 
suggest  the  necessity  of  the  utmost  care  in  dealing 
by  way  of  legislation  with  the  subject  under  dis- 
cussion. If  intercourse  under  the  circumstances 
now  in  qucRtion  constitute  an  assault  on  the  part 
of  the  man,  it  must  constitute  rape,  unless,  indeed, 
as  between  married  persons  rape  is  impossible — a 
proposition  to  which  I  certainly  am  not  prepared  to 
assent,  and  for  which  there  seems  to  me  to  be  no 
sufficient  authority.  As  between  unmarried  people 
this  qualification  will  not  apply.  I  cannot  under- 
stand why,  as  a  general  rule,  if  intercourse  be  an 
assault,  it  should  not  be  a  rape.  To  separate  the 
act  into  two  portions,  as  was  suegestea  in  one  of 
the  Irish  cases,  and  to  say  that  there  was  consent 
to  so  much  of  it  as  did  not  consist  in  the  admin- 
istration of  an  animal  poison,  seems  to  me  a 
subtlety  of  an  extreme  kind.    There  is,  under 
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tlie  oiroumstances,  just  as  mnch  and  just  as  little 
consent  to  one  part  of  the  transaction  as  to  the 
rest  of  it.  No  one  can  donbt  that  in  this  case, 
had  the  truth  been  known,  there  would  haye  been 
no  consent  to  even  a  distant  approach  to  it.  I 
jmatly  prefer  the  reasoning  01  those  who  say 
that,  becanse  the  consent  was  not  to  the  act  done, 
the  thing  done  is  an  assault.  If  an  assault,  a 
rape  41so,  as  it  appears  to  me.  I  am  well  aware 
of  the  respect  due  to  the  opinion  of  the  very 
learned  juages  from  whom  I  differ ;  but  I  cannot 
help  sabring  that  to  me  it  seems  a  stranffe  mis- 
application of  langnagje  to  call  such  a  deed  an 
that  under  consideration  either  a  rape  or  an 
assault.  In  other  words,  it  is,  roughly  speaking, 
where  the  woman  does  not  intend  that  the  sexual 
act  shall  be  done  upon  her  either  at  all,  or,  what 
is  pretty  much  the  same  thing,  by  the  particular 
inaiyidual  doing  it,  and  an  assault  which  includes 
penetration  does  not  seem  to  me,  under  such 
circumstances,  to  be  anything  but  rape.  Of 
course,  the  thing  done  in  the  present  case  is 
wicked  and  cruel  enough.  No  one  wishes  to  say 
a  word  in  palliation  of  it.  But  that  seems  to  me 
to  be  no  I'eason  for  describing  It  as  something 
else  than  it  is,  in  order  to  bring  within  the 
criminal  law  an  act  which,  up  to  a  very  recent 
time,  no  one  ever  thought  was  within  it.  If 
coition,  under  the  circumstances  in  question,  be 
an  assault,  and  if  the  reason  why  it  is  an  assault 
depends  in  any  degree  upon  the  fact  that  consent 
would  have  been  withheld  if  the  truth  had  been 
known,  it  cannot  the  less  be  an  assault  because 
no  mischief  ensues  to  the  woman,  nor,  indeed, 
where  it  is  merely  uncertain  whether  the  man  be 
infected  or  not.  For  had  he  disclosed  to  the 
woman  that  there  might  be  the  peril  in  question, 
she  would,  in  most  cases  other  than  that  of  mere 

f restitution,  have  refused  her  consent,  and  it  is, 
should  hope,  equally  true  that  a  married  woman, 
no  less  than  an  unmarried  woman,  would  be 
justified  in  such  a  refusal.  In  all  such  cases, 
therefore,  apart  from  the  suggested  impossibility 
of  rape  upon  a  wife,  rape  must  be  committed, 
and  a  great  many  rapes  must  be  constantly 
taking  place  without  either  of  the  parties  having 
the  least  idea  of  the  fact.  The  question  raised  is 
of  very  wide  application.  It  does  not  end  with 
the  pfu*ticular  contagion  under  consideration, 
but  embraces  contagion  communicated  by  persons 
haying  small-pox  or  scarlet  feyer,  or  otner  like 
diseases  quite  free  from  the  sexual  element,  and 
whilst  so  afflicted  coming  into  a  personal  con- 
tact with  others  which  would  certainly  haye 
been  against  the  will  of  those  touched  had  the^ 
known  the  truth.  This  species  of  assault,  if 
assault  it  be,  must  haye  been  of  much  longer 
standing  than  the  four  centuries  I  haye  alluded 
to,  and  it  inyolyes  no  considerations  depend- 
ing upon  the  social  status  of  women,  yet  no 
one  has  oyer  been  prosecuted  for  an  assault  so 
constituted.  But  upon  this  point  I  desire  only 
to  express  my  concurrence  in  the  obseryations  of 
my  brother  Stephen,  which  I  haye  had  the 
opportunity  of  reading.  I  wish  to  obserye  that, 
if  an  assault  can  be  committed  by  coition  to 
which  consent  has  been  procured  by  suppression 
of  the  truth  or  misrepresentation  as  to  tne  state 
of  health  of  one  of  the  parties,  questions  of  the 
kind  I  haye  indicated  will  be  triable,  may  be  tried 
now  at  petty  sessions.  The  obseryation  is  not, 
of  course,  condusiye ;  but  it  is  well  to  appreciate 


whither  a  conyiction  in  the  present  case  most 
lead  us,  not  oi^y  as  regards  the  subject-matter 
of  the  criminal  law,  but  as  to  the  tribunals  which 
will  haye  to  administer  it.  When  the  Act  of  1861 
(24  &  25  Yict.  c.  100)  was  passed,  it  had  neyer 
occurred  to  any  human  being,  so  far  as  our  legal 
history  affords  any  clue,  that  the  circumstances 
now  under  consideration  constituted  an  assault. 
G^ie  term  is  as  old  as  any  in  our  law,  but  it  had 
neyer  been  so  applied.  The  doctrine  owes  its 
origin  to  the  remarks  of  Willes,  J.,  at  the 
Taunton  Assizes,  held  in  1866,  and  reported  in 
Reg.  y.  Bennett  (4  F.  &  F.  1105).  It  was  pointed 
out  in  the  Irish  case  of  Hegarty  y.  Shine  (Ir.  L. 
Rep.  2  G.  L.  273,  C.  A. ;  Ir.  L.  Rep.  4  C.  L.  288), 
that  the  conyiction  might  be  upheld,  on  the 
ground  that  the  girl  was,  as  she  alleged,  asleep 
when  intercourse  took  place,  and  therefore  gave 
no  consent.  In  spite  of  all  my  respect  for  eyory* 
thing  that  feU  from  the  lips  of  that  yery  great 
lawyer,  I  am  compelled  to  toink  that  it  was  a  case 
in  which  he  strained  the  law  for  the  purpose  of 
punishing  a  great  wrong,  and  I  confess  myself 
unable  to  follow  his  yiew,  that  the  thing  done  in 
that  case  might  be  an  assault  and  yet  not  a  rape. 
Were  it,  howeyer,  possible  that  the  mere  words 
of  the  section  would  apply  to  the  transaction  in 
Question,  and  that  it  were  capable  of  being 
aescribed  as  an  assault,  I  am  still  of  opinion  that 
the  context  shows  that  sexual  crimes  were  in- 
tended to  be  dealt  with  as  a  class  by  themaelyes, 
the  only  rational  way  of  legislating  upon  such  a 
subject,  and  if  the  letter  01  the  section  could  be 
satisfied  by  the  present  circumstances,  there  neyer 
was  a  case  to  wnich  the  maxim  Qui  hcBret  in  Uterd 
hcBret  in  cortice  more  emphatically  applied.  I 
proceed  to  inquire  whether  the  conyiction  under 
sect.  20  can  be  supported.  That  section  says, 
"  Whoeyer  shall  unlawfully  and  maliciously  wound 
or  inflict  any  ^eyous  bodily  harm  upon  any 
other  person,  with  or  without  any  weapon  or 
instrument,  shall  be  guilty  of  a  misd^eanour,  Ac.** 
Whilst  of  opinion  that  it  is  not  eyery  breach  of 
moral  duty  that  will  satisfy  the  term  "  unlaw- 
fully," I  am  clearly  of  opinion  that  an  act  whidi 
would  giye  a  ri^ht  to  a  judicial  separation  is 
abundantly  sufficient  to  answer  to  it.  1  am  also  of 
opinion  that  an  unlawful  act  done  wilfully  and 
intentionally,  and  without  any  circumstances  to 
justify  it  and  take  away  its  pnmd  fade  character 
of  unlawfulness,  is  malicious  within  the  meaning 
of  the  section.  But  I  think  the  section  clearly 
points  to  the  infliction  of  direct  and  intentional 
yiolence,  whether  with  a  weapon,  or  the  fist,  or  the 
foot,  or  any  other  part  of  tne  person,  or  in  any 
other  way  not  inyolyin^  the  use  of  a  weapon,  as, 
for  instance,  by  creatmg  a  panic  at  a  theatre 
whereby  people  trampled  upon  one  another :  {Beg. 
y.  Mcurtin,  8  Q.  B.  Diy.  54.)  The  prisoner  in  that 
case  did  what  was  certain  to  make  people  crash 
one  another,  perhaps  to  death,  and  the  grieyons 
bodily  harm  was  as  truly  inflicted  by  him  as  if  he 
had  hurled  a  stone  at  somebody's  head.  Take 
also  the  illustration  of  my  brother  Stephen,  of  a 
man  who  digs  a  pit  for  another  to  faJH  inio, 
whereby  that  other  is  injured.  I  do  not  think 
this  section  was  eyer  intended  to  apply  to  the 
administration  of  poison,  and  most  ox  the  argu- 
ments I  haye  usea  to  show  that  sexual  offences 
were  not  intended  to  be  dealt  with  in  sect.  47 
apply  with  equal  force  to  sect.  20.  The  Gourt  for 
the  Consideration  of  Grown  Gases  Beaeryed,  in 
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Beg.  r.  Taylor  <L.  Bep.  1  G.  G.  E.  194),  decided  that 
n  the  offence  of  ''unlawfullj  and  maliciously 
nflictin^  grievoas  bodily  harm'*  an  assault  is 
necessarily  included.  So  far  as  that  decision  is 
concerned  the  same  question  may  be  said  to  arise 
imder  sect.  20  as  under  sect.  47.  But  I  think  the 
argument  is  even  stronger  here,  for  the  context 
Beems  to  me  to  show  that  direct  personal  violence 
of  some  kind  was  intended ;  so  that,  even  if  the 
oonstructiye  assault  contended  for  by  those  who 
SEupport  a  conviction  under  sect.  47  were  estab- 
lisned,  a  conviction  under  this  section  would  still 
be  wrong.  I  am  of  opinion  therefore  that  the  con- 
Tiction  snould  be  quashed. 

Smith,  J.  read  the  following  judgment:— 
In  my  judgment  this  conviction  cannot  be 
supported.  |  have  had  the  opportunity  of 
reaaing  the  judgment  of  my  brotner  Stephen, 
and  I  agree  in  it  and  in  his  reasons.  There 
is  one  point  I  wish  to  add,  which  also  appears 
to  me  to  show  that  this  conviction  is  erro- 
neous. At  marriage  the  wife  consents  to  the 
husband's  exercising  the  marital  right.  The 
consent  then  given  is  not  confined  to  a  husband 
when  sane  in  body,  for  I  suppose  no  one  would 
assert  that  a  husband  was  guilty  of  an  offence 
because  he  exercised  such  ri^ht  when  afflicted 
with  some  complaint  x  of  which  he  was  then 
ignorant.  Until  the  consent  given  at  marriage 
be  revoked,  how  can  it  be  said  that  the  husband 
in  exercising  his  marital  right  has  assaulted  his 
wife  P  In  ike  present  case,  at  the  time  the  incri- 
minatory act  was  committed,  the  consent  ^ven  at 
marriage  stood  unrevoked.  Then  how  is  it  an 
assault  P  The  utmost  the  Grown  can  say  is,  that 
the  wife  would  have  withdrawn  her  consent  if 
she  had  known  what  her  husband  knew ;  or,  in 
other  words,  that  the  husband  is  sruilt^r  of  a 
crime,  viz.,  an  assault,  because  he  dia  not  inform 
the  wife  of  what  he  then  knew.  Tn  my  judg- 
ment, in  this  case  the  consent  given  at  marriage 
still  existing  and  unrevoked,  the  prisoner  has  not 
assaulted  his  wife.  As  to  the  unlawfully  and 
maliciously  inflicting  grievous  bodily  harm,  it 
appears  to  me  that  this  offence  cannot  be  com« 
mitted  unless  an  assault  has  in  fact  been  com- 
mitted, and  indeed  this  has  been  so  held ;  and, 
inasmuch  as  in  my  judgment  in  this  case  no 
assault  has  been  committed,  the  graver  offence 
equally  has  not  been  committed. 

Hathew,  J. — ^I  am  of  opinion  that  this  con- 
viction must  be  quashed,  and  agree  with  the 
judgment  of  my  brother  Stephen. 

Stephen,  J.  read  the  following  judgment:— 
The  question  in  this  case  is,  whetner  a  man  who 
knows  that  he  has  gonorrhoea,  and  who  by 
having  connection  witn  his  wife  who  does  not 
know  it  infects  her,  is  or  is  not  guilty  of  an 
offence  either  under  sect.  20  of  24  &  25  Yict. 
c  100,  or  under  sect.  47  of  the  same  Act.  Sect.  20 
punishes  everyone  who  "unlawfully  and  mali- 
ciously inflicts  any  grievous  bodUy  harm  upon  any 
other  person."  Sect.  47  punishes  everyone  who 
is  convicted  of  "an  assault  occasioning  actual 
bodily  harm  to  any  person."  Before  discussing 
in  detail  the  meaning  of  these  words  I  will  make 
one  general  observation.  The  present  case  is  the 
fij^t,  so  far  as  appears,  in  which  any  person  has 
ever  been  indicted,  or,  at  all  events  convicted,  of 
any  offence  whatever  for  infecting  another  with 
a  disease  of  any  kind,  although  diseases  of  this 


kind  are  unhappily  common,  and  legislation  in 
reference  to  them  has  taken  place.    The  legisla- 
tion in  question  is  contained  in  29  Yict.  c.  35,  and 
some  otner  Acts  which  amend  it.    These  Acts 
were  repealed  in  1886.      They    authorised  the 
detention  in  hospitals  of  diseased  women  under 
certain  circumstances,  but  they  contained  nothing 
to  suggest  that  the  communication  of  the  disease 
was  in  itself  a  crime.    If  such  had  been  the  case 
the  Acts  in  question  would  probably  have  been 
made  supplementary  to  the  ordinary  administra- 
tion of  criminal  justice.  If  the  present  conviction 
is  right  it  must  be  so  on  some  principle  which 
would  apply  to  women  as  well  as  to  men,  and  to 
unmarried  women  as  well  as  to  wives.    Sect.  47 
indeed  could  hardly  appl]r  to  women,  but  sect.  20 
would  make  no  distinction  between  the  sexes. 
It  is  also,  I  think,  clear  that,  unless  some  distinc- 
tion can  be  pointed  out  which  does  not  occur  to 
me,   the    sections    must  be  held  to  applj,  not 
only  to  venereal  diseases,  but  to   infection   of 
every  kind  which  is  in  fact  communicated  by  one 
person  to  another  by  any  act  likely  to  produce 
it.     A  man  who,  knowing  that  he  has  scarlet 
fever  or  small-pox,  shakes  hands  with  a  friend 
may  be  said  to  fall  under  sect.  20  or  sect.  47  as 
much  as  the  prisoner  in  this  case.    To  seize  a 
man's  .hand  without  his  consent  is  an  assault ; 
but  no  one  would  consent  to  such  a  grasp  if  he 
knew  that  he  risked  small-pox  by  it,  and  if  con- 
sent in  all  cases  is  rendered  void  bv  fraud,  in- 
cluding suppression  of  the  truth,  such  a  gesture 
would  be  an  assault  occasioning  actual  bodily 
harm  as  much  as  the  conduct  of  the  prisoner  in 
this  case.    Not  only  is  there  no  general  principle 
which  makes  the   communication  of   infection 
criminal,  but  such  authority  as  exists  is  opposed 
to  such  a  doctrine  in  relation   to  any  disease. 
The  following  are  the  authorities  on  this  subject. 
By  1  Jac.  1,  c.  31,  s.  7,  it  was  made  felony  for  any 
person  who  had,  under  other  provisions  of  the 
Act,  been  commanded  to  keep  his  house  "  to  go 
abroad  and  converse  in  company   having   any 
infectious  sore  upon  him  uncured."    Upon  this 
Hale  (1  P.  G.  432)  remarks  that  the  statute  is 
now  discontinued,  and  he  adds :  **  But  what  if 
such   person    goes    abroad    to   the   intent    to 
infect  another,  and  another  is  thereby  infected 
and  dies  P    Whether  this  be  not  murder  by  the 
common  law  might  be  a  question ;  but  if  no  such 
intention  evidently  appears,  though  de  facto  by 
his  conversation  another  is  infected,  it   is   no 
felony  by  the  common  law,  though  it  be  a  great 
misdemeanour,  and  the  reasons  are :  (1)  Because 
it  is  hard  to  discern  whether  the  infection  arises 
from  the  party  or  from  the  contagion  of  the  air. 
It  is  God's  arrow,  &c.    (2)  Kature  prompts  every 
man  in  what  condition  soever  to  preserve  him- 
self, which  cannot  be  well  without  mutual  con- 
versation.   (3)  Contagious  diseases,   as   plague, 
pestilential  fevers,  small-pox,  &c,,  are  common 
among  mankind  by  the  visitation  of  God,  and 
the  extension  of  capital  punishments  in  cases  of 
this  nature  would  multiply  severe  punishments 
too  far  and  give  too  great  latitude  and  loose  to 
severe  punishments."     Some  of  the  expressions 
in  this  passage  would  scarcely  be  employed  now, 
but  it  may  be  taken  as  a  caution  against  wide 
and  uncertain  extensions  of  the   criminal   law, 
and  as  a  distinct  proof  that  Hale  did  not  regard 
the    transmission  of    disease   as   an    ordinary 
case  of   the  infliction  of   bodily   harm.      His 
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Btatement  that,  thongli  not  a  felonj,  it  would  be 
a  great  misdexneanoDr  at  comixion  law  to  infect 
another  unintentionally  by  going  abont  with  a 
plagne  sore  may  at  first  signt  appear  to  favonr 
the  maintenance  of  the  conviction  in  this  place, 
bnt  it  is  I  think  explained,  and  its  generality  is 
limited,  by  Beg.  v.  Vaniandillo  (4  M.  &  S.  73). 
It  was  held  in  that  case  to  be  an  indictable  mis- 
demeanonr  to  carry  a  child  which  had  the  small- 

g»x  along  a  street,  and  the  passage  from  Lord 
ale  was  the  principal  authority  relied  npon. 
The  offence  referred  to  by  Lord  Hale  is  therefore 
the  offence  of  committing  a  public  nuisance,  and 
his  authority  is  opposed  ratner  than  favourable 
to  the  notion  that  to  infect  another  with  a  con- 
tagious disease  is  in  the  nature  of  an  offence 
against  the  person.  The  provisions  of  the  Public 
Health  Act  1875  (38  &  39  Vict.  c.  55),  ss.  120, 
130,  and  in  particular  sect.  126,  treat  offences  by 
spreading  infection  in  the  same  way.  By  that 
section  an  infected  person  who  witnout  proper 
precaution  exposes  himself  in  any  street,  &q.  is 
liable  to  a  penalty  of  5L  These  considerations 
make  it  antecedently  improbable  that  the  abomi- 
nable conduct  of  which  the  prisoner  has  been  con- 
victed should  be  in  the  strict  les^al  sense  of  the 
word  a  crime.  I  now  come  to  the  construction 
of  the  precise  words  of  the  statute.  Sect.  20 
punishes  "  every  one  who  unlawfully  and  mali- 
ciously wounds  or  inflicts  any  grievous  bodily 
harm  upon  any  other  person,  either  with  or  with- 
out any  weapon  or  instrument."  It  is  said  upon 
sect.  20  that  the  prisoner  did  not  act  "  unlaw- 
fully," because  he  had  by  law  a  ri^ht  to  have 
intercourse  with  his  wife.  It  is  said  in  answer 
to  this  that  he  did  act  unlawfully  because  his 
right  ceased  when  he  knew  himself  to  be  suffer- 
ing under  the  disease  which  he  communicated, 
and  because  the  word  "  unlawfully  "  must  here 
be  construed  to  mean  '*  unlawfully  "  in  the  wide 
general  sense  in  which  the  word  is  used  with 
reference  to  acts  which  if  done  by  conspirators 
are  indictable,  though  not  if  they  are  done  by 
individuals.  This  general  sense  may,  I  think, 
be  said  to  be  "  immoral  and  mischievous  to  the 
public."  I  do  not  agree  with  the  doctrine  that 
the  word  "  unlawfully  "  is  used  here  in  this  wide 
sense.  The  use  of  the  word  in  relation  to  con- 
spiracy appears  to  me  to  be  exceptional.  I  think 
tnat  no  act  can  for  this  purpose  be  regarded  as 
unlawful  merely  because  it  is  immoral.  It  must 
I  think  be  forbidden  by  some  definite  law ;  but  I 
pass  this  over,  for  I  think  that  in  this  case  the 
word  "  unlawfully  "  applies  because  the  act  done 
is  forbidden  hj  the  law  relating  to  marriage 
according  to  which  it  constitutes  cruelty,  and  is 
as  such  a  cause  for  a  judicial  separation,  whilst 
it  is  strong  evidence  of  adultery  which  coupled 
with  cruelty  would  be  a  ground  for  a  complete 
divorce.  The  word  "maliciously"  obviously 
applies.  ^  But  is  there  an  "  infliction  of  bodily 
harm,  either  with  or  without  any  weapon  or 
instrument  P"  I  think  there  is  not,  for  the 
following  reasons:  The  words  appear  to  me  to 
mean  the  direct  causing  of  some  grievous  injury 
to^  the  body  itself  with  a  weapon,  as  by  a  cut 
with  a  knife,  or  without  a  weapon  as  by  a  blow 
with  the  fist  or  by  pushing  a  person  down. 
Indeed,  though  the  word  "  assault "  is  not  used 
in  the  section,  I  think  the  words  imply  an  assault 
and  battery  of  which  a  wound  or  grievous  bodily 
harm  is  the  manifest  immediate  and  obvious 


result.  This  is  supported  by  Beg,  v.  Taylor 
(L.  Rep.  1  0.  0.  R.  194),  in  1869,  in  which  it.wB8 
held  that  a  prisoner  could  upon  an  indictment 
under  that  section  be  convicted  of  a  oommon 
assault  because  each  offence,  "wounding"  and 
**  inflicting  grievous  bodily  harm,"  "  necessarily 
includes  an  assault,"  though  the  word  does  not 
occur  in  the  section.  It  is  further  illustrated  l^ 
reference  to  the  14  &  16  Vict.  c.  19,  s.  4>  of  whicm 
the  present  section  is  a  re-enactment.  It  be^^ins 
with  the  preamble :  "  And  whereas  it  is  expedient 
to  make  further  provision  for  the  punishment 
of  aggravated  assaults,"  and  then  proceeds  in  the 
words  of  the  present  section  with  a  trifling  and 
unimportant  difference  in  their  arrangement. 
Infection  by  the  application  of  an  animal  poison 
appears  to  me  to  be  of  a  different  character  from 
an  assault.  The  administration  of  x>oi8on  is  dealt 
with  by  sect.  24,  which  would  be  superfluous  if 
poisoning  were  an  "  infliction  of  grievous  bodily 
narm  either  with  or  without  a  weapon  or  instru- 
ment." «  The  one  act  differs  from  the  other  in  the 
immediate  and  necessary  connection  between  a 
cut  or  a  blow  and  the  wound  or  harm  inflicted, 
and  the  uncertain  and  delayed  operation  of  the 
act  by  which  infection  is  communicated.  If  a  man 
by  a  (prasp  o^  ^^^  hand  infects  another  with  small- 
pox it  is  impossible  to  trace  out  in  detail  the 
connection  between  the  act  and  the  disease,  and 
it  would,  I  think,  be  an  unnatural  use  of  language 
to  say  that  a  man  by  such  an  act  "inflicted" 
small-pox  on  another.  It  would  be  wrong  in  in- 
terpreting an  Act  of  Parliament  to  lay  much 
stress  on  etymology,  but  I  may  just  observe  that 
"  inflict "  is  derived  from  "  infligo,"  to  which  in 
Facciolati*s  Lexicon  three  Italian  and  three  Latin 
equivalents  are  given,  all  meaning  "to  strike,'* 
viz.,  da/re,  ferire,  and  perctuiere  in  Italian,  and 
infergo,  impingo,  and  perctdio  in  Latin.  There 
is  authority  for  the  proposition  that  poisoning  is 
not  an  assault,  thougn  in  the  case  of  Meg.  v.  BtdUm 
(8  G.  &  P.  660),  in  1838,  Serjeant  Arabin,  after 
consulting  the  Recorder  of  London,  Mr.  Lav, 
held  that  it  was.  In  Beg.  v.  BilwoHh  (2  Ma  &  Ba 
531),  in  1843,  a  man  was  indicted  for  adminis- 
tering poison  with  intent  to  murder,  and  it  was 
suggested  that  if  the  intent  was  not  made  out 
the  prisoner  might  be  convicted  under  1  Yict 
c.  85  of  a  common  assault,  as  it  was  involved  in 
the  charge,  and  Beg.  v.  Button  (8  G.  &  P.  660)  was 
cited,  but  Goltman,  J.  said  that  he  disagreed  with 
Beg.  V.  Button  {ubi  sup.),  and  that  the  prisoner 
must  either  be  convicted  or.  acquitted  of  the 
whole  charge.  In  Be^.  v.  Hanson  (2  G.  &  K.  912), 
in  1849,  Yaughan  Williams,  J.,  after  consulting 
Gresswell,  J.,  held  that  the  administration  of  can- 
tharides  was  neither  a  common  assault  nor  a 
common  law  misdemeanour ;  and  Beg.  v.  Walkda^ 
(1  Gox  G.  G.  282)  was  a  decision  to  the  same  effect 
by  Parke,  B.  Upon  these  grounds  I  am  of  opinioii 
that  sect.  20  does  not  appW*  to  the  case.  Is  the 
case,  then,  within  sect.  4/  as  "  an  assault  oocar 
sioning  actual  bodily  harm  P  "  The  c[uestion  here 
is  whether  there  is  an  assault.  It  is  said  there 
is  none  because  the  woman  consented,  and  to  this 
it  is  replied  that  fraud  vitiates  consent,  and  that 
the  prisoner's  silence  was  a  fraud.  Apart  alto- 
gether from  this  question  I  think  that  the  act  of 
infection  is  not  an  assault  at  all,  for  the  reasons 
already  given.  Infection  is  a  kind  of  poisoning. 
It  is  the  application  of  an  animal  poison,  and 
poisoning,  as  already  shown,  is  not  an  asnnlk 
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Apart,  howeyer,  from  this,  is  the  man's  conceal- 
ment of  the  fact  that  he  was  infected  such  a 
fraud  as  vitiated  his  wife's  consent  to  his  maritaJ 
rights,  and  converted  the  act  of  connection  into 
an  assault  P    It  seems  to  me  that  the  proposition 
that  fraud  vitiates  consent  in  criminal  matters  is 
not  true  if  taken  to  apply  in  the  fullest  sense  of 
the  words,  and  without  qualification.    It  is  too 
short  to  he  true  as  a  mathematical  formula  is 
true.    If  we  apply  it  in  that  sense  to  the  present 
case  it  is  dimcult  to  say  that  Glarence  was  not 
guilty  of  rape,  for  the  definition  of  rape  is  having 
connection  with  a  woman  without  her  consent, 
and  if  fraud  vitiates  consent,  every  case  in  which 
a  man  infects  a  woman  or  commits  higamy,  the 
second  wife  being  ignorant  of  the  first  marriage, 
is  also  a  case  of  rape.    Many  seductions  would  be 
rapes,  and  so  might  acts  of  prostitution  procured 
by  fraud,  as  for  instance  by  promises  not  intended 
to  be  fulfilled.  These  illustrations  appear  to  show 
clearly  that  the  maxim  that  fraud  vitiates  consent 
is  too  general  to  be  applied  to  these  matters  as  if 
it  were  absolutely  true.    I  do  not  at  all  deny  that 
in  some  cases  it  applies,  though  it  is  often  used 
with  reference  to  cases  which  do  not  fall  within 
it.     For  instance,  it  has  nothing  to  do  with  such 
cases  as  assaults  on  youn^  children.    A  young 
child  who  submits  to  an  mdecent  act  no  more 
consents  to  it  than  a  sleeping  or  unconscious 
woman.    The  child  merely  submits  without  con- 
senting.   The  only  cases  in  which  fraud  indis- 
putably vitiates  consent  in  these  matters   are 
cases    of   fraud   as  to   the  nature  of  the  act 
done.     As  to  fraud,  as  to  the  identity  of  the 
person    by   whom    it   is   done,  the  law  is  not 
guite  clear.    In  Beg.  v.  Flattery  (2  Q.  B.  Div.  410) 
in  which  consent  was  obtained  by  representing 
the  act  as  a  surgical  operation,  the  prisoner  was 
held  to  be  flruilty  of  rape.    In  the  case  where  con- 
sent was  obtained  by  the  personation  of  a  hus- 
band, there  was  before  the  passing  of  the  Gri- 
minal  Law  Amendment  Act  of  1885  a  conflict  of 
authority.    The  last  decision  in  England  (Beg.  v. 
Barrow,  L.  Hep.  1  G.  G.  E.  158)  decided  that  the 
act  was  not  rape,  and  Beg.  v.  Dee  (14  Ir.  L.  B. 
G.  L.  468),  decided  in  Ireland  in  1884,  decided 
that  it  was.    The  Griminal  Law  Amendment  Act 
of  1885  **  declared  and  enacted  "  that  thenceforth 
it  should  be  deemed  to  be  rape,  thus  favouring 
the  view  taken  in  Be^.  v.  Dee  (uhi  sup.),    1  do 
not  propose  to   examine  in  detail  the  contro- 
versies connected  with  these  cases.    The  judg- 
ments in   the    case   of   Beg.   v.  Dee  (uhi  sup.) 
examine  all  of  them  minutely,  and  I  think  they 
justify,  the   observation  that  the   only  sorts  of 
fraud  which  so  far  destroy  the  effect  of  a  woman's 
consent  as  to  convert  a  connection  consented  to 
in  fact  into  a  rape,  are  frauds  a^  to  the  nature 
of  the  act  itself,  or  as  to  the  identity  of  the  per- 
son who  does  the  act.    There  is  abundant  autho- 
rity to  show  that  such  frauds  as  these  vitiate 
consent  both  in  the  case  of  rape  and  in  the  case 
of  indecent  assault.    I  should  myself  prefer  to 
say  that  consent  in  such  cases  does  not  exist  at 
all,  because  the  act  consented  to  is  not  the  act 
done.    Gonsent  to  a  surgical  operation  or  exami- 
nation is  not  a  consent  to  sexual  connection  or 
indecent  behaviour.    Gonsent  to  connection  with 
a  husband  is  not  consent  to  adultery.    I  do  not 
think  that  the  maxim  that  fraud  vitiates  consent 
can  be  carried  further  than  this  in    criminal 
matters.    It  is  commonly  applied  to  cases  of  con- 


tract, because  in  all  cases  of  contract  the  evi- 
dence of  a  consent  not  procured  by  force  or  fraud 
is  essential,  but  even  in  these  cases  care  in  the 
application  of  the  maxim  is  required,  because  in 
some  instances  suppression  of  the  truth  operates 
as  fraud,  whereas  in  others  at  least  a  suggestion 
of  falsehood  is  required.    The  act  of  intercourse 
between  a  man  and  a  woman  cannot  in  any  case 
be  regarded  as  the  performance  of  a  contract. 
In  the  case  of  marriea  people  that  act  is  part  of  a 
great  relation  based  upon  the  greatest  oi  all  con- 
tracts, but  standing  on  a  footing  peculiar  to  itself* 
In  all  other  cases  the  immorality  of  the  act  is 
inconsistent    with   any  contract  relating  ^  to  it. 
Thus  in  no  case  can  considerations  relating  to 
contract  apply  to  it.    The  effect  of  fraud  upon  a 
contract  is  to  render  it  voidable  at  the  option  of 
the  party  defrauded.    This  clearly  cannot  appl^ 
to  sexual  intercourse.     It  is  either  criminal  if 
the  woman  does  not  consent,  or  if  her  consent  is 
obtained  by  certain  kinds  of  fraud,  or  it  is,  as 
this  was,  a  breach  of  matrimonial  duty,  or  it  is 
not  criminal  at  all.    The  woman's  consent  here 
was  as  full  and  conscious  as  consent  could  be. 
It  was  not  obtained  by  any  fraud,  either  as  to  the 
nature  of  the  act  or  as  to  the  identity  of  the 
agent.    The  injury  done  was  done  by  a  suppress 
sion    of   the    truth.     It    appears  to  me  to  be 
an  abuse  of  language  to  describe  such  an  act  as 
an  assault.    It  is  not  stated  at  what  interval  after 
the  20th  Dec.  the  disease  showed  itself,  but  there 
must  have  been  some  interval  during  which  it 
was  uncertain  whether  infection  had  been  com- 
municated or  not.    During  this  interval  was  the 
man  guilty  or  not  P    If  he  was,  it  seems  extra- 
ordinary to  say  that  he  had  committed  an  assault 
from  which  an  event  which  was  not  in  his  power 
could  set  him  free.    If  he  was  not,  it  seems  to 
me  equally  strange  to  say   that  he   could  be 
deprived  of  his  innocence  by  such  an  event.    In 
some  instances  no  doubt  such  an  interval  might 
elapse.    If  a  man  laid  a  trap  for  another,  into 
which  he  fell  after  an  interval,  the  man  who  laid 
it  would,  during  the  intervsJ,  be  guilty  of  an 
attempt  to  assault,  and  of  an  actual  assault  as 
soon  as  the  man  fell  in.    In  the  case  of  death 
inflicted  by  violence,  the  criminal  might  at  first 
be  guilty  of  an  assault  or  an  unlawful  wounding, 
and  his  crime   would  become    murder  or  man- 
slaughter on  the  death  of  the  person  wounded ; 
but  in  the  case  of  an  attempt  the  intention  to 
consummate  the  crime  exists  from  the  first,  and 
in  the  case  of  murder  the  act  which  ultimately 
becomes    murder   is  in  itself  a  crime  whether 
death  ensues  or  not.    In  this  case  there  was  no 
intention,  and  therefore  no   attempt,  to  infect, 
and  it  seems  anomalous  to  make  a  consequence, 
which,    though    highly    probable,    was   neither 
intended  nor  necessary,  relate  back  on  its  occur- 
rence  in  such    a  way   as  to  make  an  act  not 
punishable  itself  into  a  crime.    Two  authorities 
were  quoted  to  show  that  such  an  act  as  this  is  a 
crime.    Thejrare  Beg.  v.  Bennett  (4  F.  &  F.  1105), 
in  which  Willes,  J.  decided,  in  I860,  that  a  man 
who  infected  his  niece,  a  girl  of  thirteen,  might 
be  convicted  of  an  indecent  assault,  though  she 
consented  to  sleep  with  him ;  and  Beg.  v.  Sinclair 
(13  Gox  G.  G.  28),  in  which  this  decision  was 
followed,  in  1867,  by  Shee,  J.    The  case  of  Beg.  y. 
Bennett  {uhi  eup.)  was  disapproved  of  in  Hegarty 
V.  Shine  (Ir.  L.  Bep.  2  G.  L.  273 ;  G.  A.  4  G.  L. 
228),  though,  as  the  Irish  courts  point  out,  the 
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verdict  may  possiblj  haye  been  justified  by  the 
facts  as  proved,  the  girl  having  sworn  that  she 
was  asleep  and  could  not  say  what  happened  to 
her.  If  this  was  believed  there  was  evidence  of 
indecent  assault  at  least,  if  not  of  rape.  Reg.  v* 
Sinclair  (vhi  8up,)  was  decided,  on  the  authority 
of  Beg,  V.  Bennett  (uhisup.).  For  these  reasons  I 
think  there  was  no  assault  in  the  present  case, 
and  that  therefore  it  does  not  fall  within  sect.  20. 
I  wish  to  observe,  on  a  matter  personal  to  myself » 
that  I  was  quoted  as  having  said  in  my  Digest 
of  the  Griminal  Law  that  I  thought  a  husband 
might,  under  certain  circumstances,  be  indicted 
for  rape  on  his  wife.  I  did  say  so  in  the  first 
edition  of  that  work,  but  on  referring  to  the  last 
edition  (p.  124,  note)  it  will  be  found  that  that 
statement  was  withdrawn.  I  think  that  this 
conviction  should  be  quashed.  No  one  can 
doubt  the  abominable  nature  of  the  prisoner's 
conduct,  but,  if  it  is  to  be  treated  as  a  crime,  it 
must,  I  think,  be  done  upon  express  statutorv 
authority.  The  whole  matter  is  surrounded  witn 
difficulties  with  which  the  Legislature  alone  is 
competent  to  deal,  and  to  whicn  it  would  be  out 
of  place  to  refer.  I  am  informed  that  my  brother 
Grantham  agrees  with  this  judgment. 

Hawkins,  J.  read  the  following  judgment : — I 
am  of  opinion  that  the  prisoner  was  rightly  con- 
victed upon  both  counts  of  the  indictment.  The 
first  count  was  framed  under  sect.  20  of  24  &  25 
Vict.  c.  100,  and  charged  the  prisoner  with  "  nn- 
lawfullv  and  maliciously  inflicting  grievous 
bodily  harm  "  upon  Selina  Glarence.  The  second 
count  was  framed  under  sect.  47  of  the  same 
Act,  and  charged  him  with  an  "  assault "  upon  the 
said  Selina  Giftrence,  *'  occasioning"  her  "  actual 
bodily  harm."  At  the  time  of  the  committing  of 
the  offences  charged  Selina  Glarence  was  and  still 
is  the  wife  of  the  prisoner.  At  that  time  the 
prisoner  was  suffermg  from  gonorrhoea,  as  he 
knew,  but  his  wife  was  ignorant  of  the  fact.  In 
this  condition  of  things  the  prisoner  had  sexual 
intercourse  with  his  wife,  ana  in  so  doing  com- 
municated to  her  his  disease,  and  thereby  caused 
her  grievous  bodily  harm.  It  must  also  be 
taken  as  a  fact  that,  had  the  prisoner's  wife  known 
that  he  was  so  suffering,  she  would  have  refused 
to  submit  to  such  intercourse.  On  the  prisoner's 
behalf  it  was  contended  that  the  conviction  was 
wrong  upon  several  grounds:  first,  that  the 
injury  caused  to  the  wife  was  the  result  of  a 
lawful  act — viz.,  the*  sexual  communion  of  a 
husband  with  his  wife ;  secondly,  that  the  charge 
in  the  first  count  involved,  and  that  in  the  second 
count  was  based  on,  an  assault,  and  that  no 
assault  could  be  committed  by  a  husband  in 
merely  exercising  his  marital  right  upon  the 
person  of  his  wife ;  and,  thirdiv,  that  the  sections 
of  the  statute  under  which  tne  indictment  was 
framed  had  no  application  to  such  circumstances 
as  those  above  mentioned.  About  the  unlawful- 
ness and  maliciousness  of  the  prisoner's  conduct 
it  seems  to  me  impossible  to  raise  a  doubt.  It 
has  long  been  established  by  authority  that,  if  a 
husbana  knowingly  communicates  to  his  wife  a 
venereal  disease,  such  misconduct  amounts  to 
legal  cruelty,  and  is  ground  for  judicial  separa- 
tion ;  and,  in  the  absence  of  evidence  to  the  con- 
trary, it  may  be  presumed  that  a  man  suffering 
under  venereal  disease  knows  it,  and  knows  also 
that,  if  he  has  communion  with  his  wife,  he  will 
in  all  homan  probability  commumcate  his  malady 


to  her :  (see  Brown  v.  Broum,  L.  Bep.  1  P-  A  D- 
46.)  It  is  equally  clear  that  wilfully  to  do  an 
unlawful  act  to  the  prejudice  of  another  is  to  do 
it  maliciously.  We  have,  then,  these  elements 
established,  grievous  bodily  harm  unlawful^  and 
maliciously  caused.  To  complete  the  offence, 
according  to  the  language  of  sect.  20,  it  is  only 
necessary  to  prove  that  such  injury  was  "in- 
flicted" by  the  prisoner  within  the  meaning  of 
that  word  as  used  in  sect.  20.  For  the  prisoner  it 
was  contended  that  bodilv  harm  cannot  legally  be 
said  to  be  ''  inflicted,"  unless  it  has  been  brong-ht 
about  by  some  act  amounting  to  an  assault,  and 
that  there  was  no  evidence  of  any  assault  in  the 
present  case.  I  think  both  these  contentions 
untenable,  and  that  the  first  count  may  be  sup- 
ported, even  assuming  no  assault  to  have  been 
proved.  I  think  moreover  that  an  assault  was 
proved.  I  will,  however,  defer  what  I  have  to 
say  upon  that  point  until  I  come  to  deal  with  the 
second  oount.  With  reference  to  the  question, 
whether  it  was  necessary  to  prove  an  assault  in 
order  to  establish  the  first  count,  it  may  be, 
though  I  do  not  say  it  is  so,  that  some  support  is 
afforded  to  the  argument  of  the  prisoner's 
counsel  if  the  word  "  inflict "  is  read  only  accord- 
ing to  its  strict  etymological  interpretation.  I 
am  aware  also  that  the  argument  has  the  support 
of  the  dictum  of  Kelly,  G.B.,  in  delivering  the 
judgment  of  the  court  in  Beg.  v.  Taylor  (L.  Bep. 
1  G.  G.  B.  195).  In  that  case  the  prisoner  was 
indicted  in  one  count  for  unlawfully  wounding 
and  another  for  '*  unlawfullv  and  maliciously 
inflicting  grievous  bodily  harm."  The  jury 
found  him  guilty  of  "  an  assault,"  and  the  con- 
viction was  aflSrmed,  the  Lord  Ghief  Baron  saying, 
"  each  of  the  counts  is  for  an  offence  which  neces- 
sarily includes  an  assault."  With  reference  to  this 
dictum  it  will  be  seen  at  a  glance  that  it  was  not 
at  all  essential  for  the  judgment,  inasmuch  as 
the  conviction  for  an  assault  might  be  supported 
if  either  count  involved  an  assault,  which  the 
count  for  wounding  most  unquestionably  did.  I 
feel,  therefore,  at  liberty  respectfully  to  dissent 
from  that  dictum  so  far  as  it  applies  to  the  oount 
for  "  inflicting  grievous  bodily  injury,"  and  I  do 
so  with  the  more  confidence  because  I  do  not  find 
it  supported  by  any  later  authority.  In  my 
opinion  the  Legislature,  in  framing  the  various 
sections  of  the  statute  already  and  hereafter  re- 
ferred to,  used  the  words  "  inflict,"  "  cause,"  and 
"  occasion  "  as  synonymous  terms  for  the  follow- 
ing among  other  reasons  Let  me  begin  by 
calling  attention  to  the  language  of  the  18u 
section,  which  runs  thus  :  "  Whosoever  shaU  un- 
lawfully and  maliciously  by  any  means  what- 
soever wound  or  'cause'  any  grievous  bodi^ 
harm  to  anv  person,'  &c.,  with  intent,  Ac.,  shall 
be  guilty  oi  felony."  If  the  prisoner  had  been 
indicted  under  this  section,  could  anybody  doubt 
that,  upon  proof  of  his  intention  to  cause  the 
grievous  bodily  harm  he  in  fact  occasioned,  he 
would  have  fallen  within  not  only  the  spirit  but 
the  precise  anguage  of  the  section  aooording  to 
the  strictest  interpretation  which  could  be  applied 
to  it  P  I  next  ask  myself,  what  was  the  object  of 
the  20th  section  P  Glearly  it  was  to  provide  for 
cases  in  which  the  grievous  bodily  narm  men- 
tioned in  sect.  18,  though  unlawfully  and  mali- 
ciously caused,  was  unaccompanied  by  the  felo- 
nious intent,  which  is  the  aggravating  feature 
,  of  the  felony  created  by  that  section,  ana  accord* 
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ingljr  sect.  SO  made  snob  last-mentioned  offence 
a  misdemeanoar  only,  by  enacting  as  follows: 
"  "Wbosoever  sball  nnlawf  ally  or  malioionsly  wound 
or  inflict  any  grieyous  bodily  barm  upon  any 
otber  person,  eitner  with  or  witbont  any  weapon 
or  instrament,  shall  be  guilty  of  a  misdemeanour." 
Surely  the  object  of  these  two  sections  could 
only  have  been  to  make  the  doing  of  grievous 
bodily  harm  with  intent  a  felony,  without  intent 
a  mere  misdemeanour ; "  and  to  hold  that  no  man 
could  be  convicted  under  sect.  20  without  proof 
of  an  assault  would  practically  amount  to  holding 
that  maliciously  to  do  grievous  bodily  harm  to 
another  without  felonious  intent  is  unpunishable 
unless  such  harm  is  done  through  the  medium  of 
an  assault.  It  is  impossible  that  the  Legislatuie 
could  have  intended  this.  I  must  refer  now  to 
sect.  47,  which  enacts  that  **  whosoever  shall  be 
convicted  upon  an  indictment  of  an  assault  'occa- 
sioning '  actual  bodily  harm  shall  be  liable,  &cJ* 
Here  it  will  be  observed  that  where  the  Legis- 
lature intends  that  an  assault  shfdl  be  the  founda- 
tion of  the  offence  it  says  so  in  express  terms. 
If,  in  using  the  word  **  inflict "  in  sect.  20,  it  had 
intended  that  it  should  be  interpreted  an  **  cause 
by  means  of  an  assault,"  sect.  47  would  have  been 
superfluous ;  for  by  merely  substituting  the  word 
"actual"  for  "grievous "in  sect.  20,  the  whole 
object  of  both  sections  would  have  been  attained ; 
for  the  punishment  awarded  in  each  is  the  same, 
and  '*  actual "  harm  of  necessity  inclades  "  nriev- 
ous "  harm,  and  if  for  any  reason,  which  1  am 
unable  to  discover,  the  Legislature  had  thought 
fit  to  separate  the  two  sections,  applying  one  to 
an  assault  causing  "  grievous,"  tne  other  to  an 
assault  causing  ^  actual,"  bodily  harm,  I  should 
at  least  have  expected  it  to  use  the  same  phrase- 
ology in  each.  If,  on  the  other  hand,  it  intended 
the  20th  section  to  bear  the  construction  I  put 
upon  it,  I  should  expect  to  find  that  which  I  do, 
VIZ.,  difference  in  the  language.  As  the  section? 
now  stand,  construing  them  as  I  do,  it  looks  as  if 
the  f  ramers  of  the  Act  intended,  as  I  think  the^ 
did,  that  when  grievous  bodily  harm  was  mali- 
ciously caused  by  any  means,  the  offender  should 
be  liable  to  a  punishment  of  five  years'  penal 
servitude,  and  tnat  the  same  punishment  might 
follow  upon  a  conviction  for  occasioning  any 
actual  injury,  thouf^h  short  of  that  which 
could  be  termed  "  grievous  "  if  such  injury  was 
caused  by  an  assault.  I  am  not  without  autho- 
rity for  the  view  I  have  expressed  upon  this  part 
of  the  case.  By  sect.  23  of  the  same  Act  it  is 
enacted  that  "whosoever  shall  unlawfully,  &c., 
administer  to  or  cause  to  be  administered  to  or 
taken  hj^  any  other  person  any  poison  or  other 
destructive  or  noxious  thing,  so  as  thereby  to 
inflict  upon  any  such  person  any  grievous  bodily 
harm,  snal]  be  guilty  of  felony."  Now,  clearly, 
there  may  be  an  administering  or  a  causing  of 
poison,  &c.,  to  be  taken  so  as  to  inflict  harm 
nnder  that  section  without  even  the  semblance 
of  an  assault.  See  Beg.  v.  DUworth  and  8mUh 
(2  M-  &  B.  534,  per  Goltman,  J.,  and  note  h 
to  the  case.)  See  also  Beg.  v.  WiUon  (7  Gox 
O.  G.  190;  D.  &  B.  G,  G.  127),  where,  upon  the 
trial  of  an  indictment  under  7  Will  4  &  1 
Vict.  c.  85,  s.  6,  the  prisoner  was  charged 
with  administering  or  causing  to  be  taken  by  a 
woman  a  noxious  drug  with  intent  to  procure 
her  miscarriage ;  it  was  proved  that  the  prisoner 
had  procured  the  drug  and  given  it  to  the  woman 
UjiSt  Gas.— YoL.  XIY. 


at  her<  own  request,  and  she  had  taken  it  in  his 
absence :  it  was  held  that  he  might  be  convicted 
of  causing  it  to  be  taken.  Under  such  circum- 
stances, no  one  could  say  the  prisoner  had  com- 
mitted an  assault  in  procuring  and  handing  the 
drug  to  the  woman  in  compliance  with  her  request. 
These  considerations  leaa  me  to  the  conclusion 
that  the  word  "inflict,"  when  used  in  the 
statute,  was  not  intended  to  be  construed  as 
involving  an  assault,  whatever  may  be  its  strict 
etymological  interpretation,  as  to  which  I  do  not 
think  it  necessary  to  enter  upon  a  discussion. 
See  also  Beg.  v.  Martin  (8  Q.  B.  Div.  54),  where 
the  prisoner  was  convicted  upon  an  indictment 
under  sect.  20  of  "  inflicting  grievous  bodily 
harm"  under  circumstances  which  it  would  be 
diflicult  to  say  amounted  to  an  assault.  It  is 
right,  however,  to  say  that  the  point  under  con- 
sideration was  not  raised  in  that  case,  although 
it  is  unlikely  to  have  escaped  the  attention  of 
the  four  astute  ^judges  by  whom,  with  myself, 
that  case  was  decided.  I  proceed  now  to  consider 
the  question  whether  there  was  in  fact  an  assault 
by  the  prisoner  on  his  wife  occasioning  her  either 
grievous  or  actual  bodily  harm.  I  answer  this 
question  also  in  the  affirmative.  By  the  marriage 
contract  a  wife  no  doubt  confers  upon  her  husband 
an  irrevocable  privilege  to  have  sexual  intercourse 
with  her  during  such  time  as  the  ordinary  rela- 
tions created  hj  such  contract  subsist  between 
them.  For  this  reason  it  is-  that  a  husband 
cannot  be  convicted  of  a  rape  committed  by  him 
upon  the  person  of  his  wite.  But  this  marital 
privilege  does  not  justify  a  husband  in  endanger- 
ing his  wife's  health  and  causing  her  grievous 
b(3ilyharm  by  exercising  his  marital  privilege 
when  he  is  suffering  from  venereal  disorder  of 
such  a  character  that  the  natural  consequence  of 
such  communion  will  be  to  communicate  the 
disease  to  her.  Lord  Stowell,  in  Popkin  v.  Popkinf 
cited  in  Dwrani  v.  DurarU  (1  Hagg.  Eccl.  JKep. 
767),  said:  "The  husband  has  a  right  to  the 
person  of  his  wife,  but  not  if  her  health  is 
endangered."  So,  to  endanger  her  health,  and 
cause  ner  to  suffer  from  loathsome  disease  con- 
tracted through  his  own  infidelity  cannot,  by 
the  most  liberal  construction  of  his  matrimonial 

frivilege,  be  said  to  fall  within  it ;  and,  although 
can  cite  no  direct  authority  upon  the  sub- 
ject, I  cannot  conceive  it  possible  seriously  to 
doubt  that  a  wife  would  be  justified  in  resisting 
bv  all  means  in  her  power — ^nay,  even  to  the  death, 
if  necessary — the  sexual  embraces  of  a  husband 
suffering  from  such  contagious  disorder.  In  my 
judgment,  wilfully  to  place  his  diseased  person 
in  contact  with  hers  without  her  express  consent 
amounts  to  an  assault.  It  has  been  argued  that, 
to  hold  tins,  would  be  to  hold  that  a  man  who^ 
suffering  from  gonorrhoea,  has  communion  with 
his  wife  might  oe  guilty  of  the  crime  of  rape. 
I  do  not  thmk  this  would  be  so.  Bape  consists 
in  a  man  having  sexual  intercourse  with  a 
woman  without  her  consent,  and  the  marital 
privilege  being  equivalent  to  consent  given  once 
for  all  at  the  time  of  marriage,  it  follows  that 
the  mere  act  of  sexual  communion  is  lawful  ; 
but  there  is  a  wide  difference  between  a  simple 
act  of  communion  which  is  lawful  and  an  act  of 
communion  combined  with  infectious  contagion 
endangering  health  and  causing  harm  which  is 
unlawful.  It  may  be  said  that,  assuming  a  man 
to  be  disease,  etiUf  as  he  cannot  have  com- 
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munion  with  bis  wife  without  contact,  the  com- 
munication of  the  disease  is  the  result  of  a  lawful 
act,  and  therefore  cannot  be  criminal.  My  reply 
to  this  argument  is  that,  if  a  person,  haying  a 
privUege  of  which  he  may  avail  himself  or  not 
at  his  will  and  pleasure,  cannot  exercise  it 
without  at  the  same  time  doing  something  not 
included  in  this  privilege,  and  which  is  unlawful 
and  dangerous  to  another,  he  must  either  forego 
his  privilege  or  take  the  consequences  of  his 
unlawful  conduct.  I  may  further  illustrate  my 
view  upon  this  part  of  the  case  by  applying,  by 
way  of  test,  to  an  indictment  for  assault  the  old 
form  of  civil  pleadings.  Thus:  Indictment  for 
an  assault ;  plea  of  justification,  that  the  alleged 
assault  was  the  having  sexual  communion  with 
the  prosecutrix,  she  being  the  prisoner's  wife; 
new  assignment,  that  the  assault  charged  was 
not  that  charged  in  the  plea,  but  the  unlawful 
and  malicious  contact  of  her  person  with  dan- 
^rous  and  contagious  disease.  What  possible 
justification  could  be  pleaded  or  answer  given  to 
such  new  assignment  P  I  ought  perhaps  to  state 
that,  even  if  to  hold  a  husband  liaole  for  an  assaidt 
under  such  circumstances  would  be  to  subject 
him  also  to  a  charge  of  rape,  the  opinion  I  have 
above  expressed  would  not  oe  changed.  No  jury 
would  be  found  to  convict  a  husband  of  rape 
on  his  wife  except  under  very  exceptional  circum- 
stances, any  more  than  they  would  convict  of 
larceny  a  servant  who  stealthily  appropriated  to 
her  own  use  a  pin  from  her  mistress  s  pincushion. 
I  can,  however,  readily  imagine  a  state  of  cir- 
eumstances  under  which  a  husband  might  de- 
Bervedly  be  punished  with  the  penalty  attached 
to  rape,  and  a  person  committing  a  theft  even  of 
a  pin  to  the  penalty  attached  to  larceny.  The 
cases  put  of  a  person  suffering  from  small-pox, 
diphtheria,  or  any  other  infectious  disorder, 
thoughtlessly  giving  a  wife  or  child  a  mere 
affectionate  kiss  or  shake  of  the  hand  from  which 
serious  consequences  never  contemplated  ensued, 
seem  to  me  cases  in  which  it  is  impossible 
to  suppose  any  criminal  prosecution  would  be 
tolerated,  or  could,  if  tolerated,  result  in  a  con- 
viction; but  I  can  picture  to  myself  a  state  of 
things  in  which  a  kiss  or  shake  ot  the  hand  given 
by  a  diseased  person,  maliciously  with  a  view  to 
communicate  his  disorder,  might  well  form  the 
subject  of  criminal  proceedings.  I  will  not, 
however,  stop  to  discuss  such  imaginary  cases 
further.  The  case  of  Beg,  v.  Bennett  (4  F,  &  F. 
1105),  decided  in  1866,  is  an  authority  directly  in 
support  of  the  view  I  have  taken.  The  indict- 
ment was  for  an  indecent  assault  on  a  girl  who 
had  consented  to  sleep  with  the  prisoner,  who 
had  connection  with  her,  and  communicated  to 
her  a  foul  disease.  Willes,  J.,  before  whom  the 
ease  was  tried,  in  samming-up,  told  the  jury  that, 
though  it  would  have  been  impossible  to  have 
established  rape,  yet,  if  the  girl  did  not  consent 
to  the  aggravated  circumstances — i.e.,  to  con- 
nection with  a  diseased  man  —  his  act  would 
be  an  assault.  Willes,  J.  no  doubt,  according  to 
the  report,  based  his  observations  upon  the  rule 
that  fraud  vitiates  consent;  but  it  is  clear  his 
mind  was  alive  to  the  point  I  have  been  con- 
sidering, viz.,  that,  though  there  might  be  such 
consent  to  sexual  intercourse  as  to  make  the  con- 
nection no  rape,  nevertheless  the  infectious 
contact  might  amount  to  an  assault :  (see  also 
Begarhf  y.  Shine,  14  Cox  0. 0. 124;  s.c.  C.  A  lb. 


I  145;  and  Beg.  v.  Sinclair,  1^  Cox  C.  C.  28.)  In 
dealing  with  this  case  my  judgment  is  not  based 
upon  the  doctrine  that  £raud  vitiates  consent, 
because  I  do  not  think  that  doctrine  applies  in 
the  case  of  sexual  communion  between  nusband 
and  wife.  The  sexual  communion  between  them 
is,  by  virtue  of  the  irrevocable  privile^  conferred 
once  for  all  on  the  husband  at  the  time  of  ilie 
marriage,  and  not  at  all  by  virtue  of  a  consent 
given  upon  each  act  of  communion,  as  is  the 
case  between  unmarried  persons.  My  judgment 
is  based  on  the  fact  that  the  wrongful  ^t  charged 
against  the  prisoner  was  not  involved  in  or  sanc- 
tioned by  his  marital  privilege,  and  was  one  for 
which  no  consent  was  ever  given  at  all.  For  this 
reason  it  is  unnecessary  to  discuss  or  express  any 
opinion  upon  the  various  cases  cited  during  the 
argument  relating  to  connection  obtained  by  fraud, 
and  I  accordingly  abstain  from  doing  so.  Another 
argument  used  for  the  prisoner  was,  that  such 
cases  as  the  present  were  not  contemplated  by 
the  statute  under  which  he  was  indictc^id,  and  it 
was  also  said  that,  if  it  had  been  intended  that 
the  communication  of  a  venereal  disease  to  a 
woman  during  an  act  of  sexual  interoourse,  con- 
sented  to  by  her,  should  be  punishable  as  a  crimen 
some  special  enactment  to  tnat  effect  would  have 
been  introduced  into  one  or  other  of  the  Acta  of 
Parliament  relating  to  women  and  offences 
against  them.  This  is  an  argument  to  which  I 
attach  no  weight,  assuming  the  facts  bring  tha 
case  within  the  fair  interpretation  of  the  sections 
to  which  I  have  referred.  Moreover,!  may poiat 
out  that  Beg,  v.  Bennett  (14  Gox  G.  C.  124 ;  b.c 
G.  A.  lb.  145),  to  which  I  have  referred,  was 
tried  in  the  year  1866,  and  it  is  strange,  if  the  law 
as  there  laid  down  was  thought  to  be  oontrary  to 
the  law  of  the  land  or  to  the  intention  of  the 
Legislature,  that  in  no  subsequent  legislation 
during  the  twenty-two  years  which  have  since 
elapsed  has  any  enactment  been  introduced  in 
which  any  expression  is  to  be  found  indicative  of 
a  disapproval  of  that  •decision  or  that  the  inten- 
tion of  the  statute  was  at  variance  with  it.  I 
tliink  the  Legislature  contemplated  the  pamsh- 
ment  of  all  grievous  bodily  harm,  howerer 
caused,  if  caused  unlawfidly  and  maliciously; 
and  I  cannot  bring  my  mind  for  an  instant  to 
believe  that,  even  had  the  circumstances  before 
us  been  present  to  the  minds  of  the  framers  of 
the  Act,  they  would  have  excluded  from  its  opera- 
tion an  offence  as  cruel  and  as  contrary  to  the 
obligation  a  man  owes  to  his  wife  to  protect  her 
from  harm,  as  can  well  be  conceived*  It  has 
been  urged  that  the  case  of  husband  and  wife  does 
not  differ  from  that  of  unmarried  persons,  and 
that  to  affirm  this  conviction  would  tend  to 
encourage  undesirable  prosecutions  where  disease 
has  been  communicatea  during  illicit  communion. 
I  do  not  by  any  means  assent  to  these  proposi- 
tions. I  think  the  two  cases  are  substantially 
different.  The  wife  submits  to  her  husband's 
embraces,  because  at  the  time  of  marriage  she  gave 
him  an  irrevocable  right  to  her  person.  The  in- 
tercourse which  takes  place  between  husband  and 
wife  after  marriage  is  not  by  virtue  of  any  special 
consent  on  her  part,  but  in  mere  submission  totfi 
obligation  imposed  upon  her  by  law.  ^  Gonsent  is 
immaterial.  In  the  case  of  unmarried  persons, 
however,  consent  is  necessary  previous  to  eveiy 
act  of  communion,  and  if  a  common  proetitnte 
were  to  charge  with  a  criminal  offence  a  man  vho» 
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in  haying  had  connection  with  her,  had  infected 
her  with  disease,  few  juries  wonld  nnder  ordinary 
circnmstances  hesitate  to  find  that  each  party 
entered  into  the  Immoral  commnnion  tacitly  con- 
senting to  take  all  risks.  In  the  case  of  women 
other  than  prostitntes,  the  circnmstances  of  each 
particular  case  wonld  have  to  be  considered,  and 
the  question  how  far  fraud  vitiates  consent  to 
such  communion  would  also  have  to  be  dealt 
with.  In  such  cases,  too,  shame  would  deter  most 
decent  women  from  appealing  to  the  law;  and,  if 
a  man  were  the  sufEerer,  seldom  would  he  incur 
the  ridicule  and  exposure  which  would  be  brought 
upon  him.  ^  Gonsidering  how  few  prosecutions 
have  been  instituted  for  such  causes  since  the 
decision  in  Beg.  v.  B&imeU  <14  Gox  0.  0.  124; 
S.C.  G.  A.  lb.  145),  and  entertaining  moreover,  as 
I  do,  a  doubt  whether  anv  person,  man  or  woman, 
could,  as  against  the  pubbo  interests,  consent  to 
the  infliction  of  grievous  bodily  harm,  so  as  to 
give  a  legal  defence  to  a  criminal  prosecution, 
although  such  consent  might  afford  a  good 
defence  to  a  civil  action,  I  do  not  see  any  reason 
for  such  fears  on  the  subject  as  have  been  enter- 
tained. Anyhow  they  cannot  affect  the  law. 
Fortified  in  my  opinion,  as  I  believe  myself  to  be, 
by  the  plain  words  of  the  statute,  and  by  the 
authority  of  Willes,  J.,  one  of  the  greatest 
and  most  accurate  lawyers  of  modem  times, 
I  have  arrived  at  the  conclusion  that  this 
conviction  is  right  and  in  accordance  with 
the  law,  and  I  cannot  therefore  be  a  party  to  a 
judgment  which  in  effect  would  proclaim  to  the 
world  that  by  the  law  of  England  in  this  year 
1888  a  man  may  deliberately,  knowinfl:ly,  and 
maliciously  perpetrate  upon  the  body  of  ms  wife 
the  abominable  outrage  charged  against  the 
prisoner,  and  yet  not  be  punishable  criminally 
lor  such  atrocious  barbaritv.  I  may  state  that 
this  judgment  has  been  read  by  my  brother  Dav, 
who  recpests  me  to  say  that  he  thoroughly 
concurs  m  it. 

^  Makisty,  J. — ^I  am  of  opinion  that  this  convic- 
tion should  be  quashed.  I  abstain  from  giving 
the  reasons  stated  bv  my  learned  brothers  who 
take  the  same  view  that  I  take,  and  propose  onlv 
to  add  a  few  words.  This  is  a  statute  which 
relates  to  circamstances  of  violence  to  the 
person.  It  is  so  stated  in  the  title  of  the  Act, 
which  is  "An  Act  to  consolidate  and  amend 
the  statute  law  of  England  and  Ireluid  relating 
to  offences  against  the  person,"  and  all  the 
crimes  of  violence  include  an  assault.  Now 
what  is  an  assault  P  It  is  either  an  act  of  in- 
fliction of  violence  on  a  person,  or  it  is  an  attempt 
with  force  or  violence  to  do  or  inflict,  whether  by 
force  or  by  holding  up  the  fist  with  threatening 
words,  coupled  witn  the  capability  of  doing  actual 
violence-  to  the  person  of  another.  That  being 
the  principle  of  the  Act  it  seems  to  me  that  what 
the  prisoner  here  has  done  is  not  within  the 
purview  of  the  Act.  I  question  whether  it  was 
ever  intended  or  thought  of,  and  1  am  of  opinion 
that  no  assault  was  committed.  An  assault  is  a 
crime  of  violence,  and  the  opinion  of  my  learned 
brothers,  who  are  of  opinion  that  this  conviction 
should  be  supported,  is  founded  chiefly  on  this 
being  a  case  of  an  assault.  If  it  be  a  crime 
punishable  by  statute  to  act  as  the  prisoner  did, 
1  should  have  expected  to  find  it  provided  for 
amongst  the  statutes  relating  to  the  communica- 
tion of  contagious  diBeases*  some  of  which  have 


lately  been  repealed.  That  is  the  real  nature  of 
the  crime  alleged  here;  but  I  believe  you  will 
not  find  anything  in  those  statutes  as  to  this  case. 
I  need  sajjr  no  more,  therefore,  than  that  it  is  not, 
in  my  opmion,  within  the  purview  of  this  Act.  If 
it  had  been  it  would  have  been  mentioned. 

HunnLESTON,  B. — I  am  of  opinion  that  this 
conviction  must  be  affirmed.  1  have  had  the 
advantage  of  reading  the  judgment  of  my  brother 
Stephen,  and  entirely  concur  with  it.  I  also 
concur  with  the  judgments  of  my  brother  Wills 
and  my  brother  Smitn. 

Field,  J.  read  the  following  judgment : — ^This 
indictment  contained  two  counts  expiessed  respec- 
tively in  the  actual  words  of  sects.  20  and  4/  of 
24  &  25  Yict.  c.  100,  and  charging  the  prisoner 
under  sect.  20  with  "  unlawfully  and  maliciously 
inflicting  "  upon  his  wife  **  grievous  bodily  harm ; 
under  sect.  47,  with  "  an  assault  "  upon  his  wife 
"occasioning  actual  bodily  harm."  The  facts 
proved  were,  that  the  prisoner  had  sexual  inter- 
course with  his  wife  at  a  time  when  to  his  know- 
ledge he  was  suffering  from  gonorrhcea,  his  wife 
being  ignorant  of  this  fact ;  that  had  she  known 
of  it  she  would  not  have  consented  to  the  inter- 
course, and  that  the  result  of  the  connection  was 
to  commanicatiO  to  her  the  disease.  The  learned 
Becorder  of  London  directed  the  jury  that  if  those 
facts  were  established  they  might  find  the  j^i- 
soner  guilty  on  both  or  either  of  the  counts.  The 
jury  found  the  prisoner  guilty,  and  the  learned 
•  Becorder  has  stated  the  case  now  before  us,  in 
which  he  asks  the  opinion  of  this  court  whether 
his  direction  was  right  in  point  of  law,  and 
whether  upon  these  facts  the  prisoner  could  be 
properly  convicted  on  both  or  either  of  the 
counts.  The  answer  to  this  question  depends  on 
the  true  construction  of  the  Act  under  which  the 
indictment  was  preferred,  and  on  a  consideration 
of  the  authorities,  and  I  have  come  to  the  con- 
clusion that  the  direction  of  the  learned  Becorder 
was  right,  and  that  the  prisoner  was  properly 
convicted  on  both  counts.  The  questions  then 
are:  First,  Did  the  prisoner  "unlawfully  and 
maliciously  inflict  grievous  bodily  harm  "  on  his 
wife ;  secondly.  Did  the  prisoner  "  occasion  bodily 
harm  "  to  his  wife  by  an  "  assault  P  "  Now,  it  has 
long  been  established  that  a  man  who  takes 
indecent  liberties  with  a  woman  or  has  or  attempts 
to  have  connection  with  her,  may  be  properly 
convicted  either  of  indecent  assault  or  rape, 
which  includes  an  assault,  according  to  the  cir- 
cumstances of  the  case,  if  the  acts  were  done 
without  her  consent,  express  or  implied,  or 
against  her  will.  It  is,  I  think,  also  clear  that 
if  the  condition  of  the  man  is  such  that  it  is  an 
ordinary  and  natural  consec^uence  of  the  contact 
to  communicate  an  infectious  disease  to  the 
woman,  and  he  does  so,  he  does  in  fact  inflict 
upon  her  both  "  actual "  and  "  grievous  bodily 
harm."  Such  an  act  produces  what  a  great 
authority,  Lord  Stowell,  describes  as  "  an  injury 
of  a  most  malignant  kind : "  see  the  note  to 
Durant  v.  Durant  (1  Hagg.  768).  It  is  also  well 
settled  that  every  sane  man  must  be  taken  to 
intend  the  natural  and  reasonable  consequences 
of  his  acts,  and  the  intentional  infliction  of 
grievous  bodily  harm,  unless  justified  or  excused 
by  law,  is  to  my  mind  "  malicious  and  unlawful." 
Thus  far  the  case  rests  upon  what  seem  to  me 
to  be  known  and  generally  adopted  principles. 
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But  it  is  ar^ed  that  here  there  is  no  offence 
because  the  wife  of  the  prisoner  consented  to  the 
act,  and  I  entertain  no  doubt  that,  if  that  was  so, 
there  was  neither  assault  nor  unlawful  infliction 
of  harm.  Then  did  the  wife  of  the  prisoner  con- 
sent P  The  ground  for  holding  that  she  did  so, 
put  forward  in  argument,  was  the  consent  to 
marital  intercourse  which  is  imposed  upon  every 
wife  hy  the  marriage  contract,  and  a  passage 
from  Hale's  Pleas  of  the  Grown,  voL  1,  p.  629, 
was  cited,  in  which  it  is  said  that  a  husband 
cannot  be  guilty  of  rape  upon  his  wife,  **  for  by 
their  mutual  matrimonial  consent  and  contract 
the  wife  hath  given  up  herself  in  this  kind  to 
her  husband  which  she  cannot  retract."  The 
authority  of  Hale,  G.J.  on  such  a  matter  is 
undoubtedly  as  high  as  any  can  be,  but  no  other 
authority  is  cited  by  him  for  this  proposition, 
and  I  should  hesitate  before  I  adoptea  it.  There 
may,  I  think,  be  many  cases  in  which  a  wife  may 
lawfully  refuse  intercourse,  and  in  which,  if  the 
husband  imposed  it  by  violence,  he  might  be  held 
guiltv  of  a  crime.  Suppose  a  wife  for  reasons  of 
health  refused  to  consent  to  intercourse,  and  the 
husband  induced  a  third  person  to  assist  him 
while  he  forcibly  perpetrated  the  act,  would  any- 
one say  that  the  matrimonial  consent  would 
render  this  no  crime?  And  there  is  the  great 
authority  of  Lord  Stowell  for  saying  that  the 
husband  has  no  right  to  the  person  of  nis  wife  if 
her  health  is  endangered:  (Poplin  v.  Poplin,  1 
EEagg.  765.)  It  seems  to  me,  however,  unneces- 
sary to  decide  that  question  in  the  present  case,' 
because  the  prisoner's  wife  undoubtedly  did  con- 
sent in  fact  to  the  act  of  intercourse,  and  there- 
fore consented  to  all  natural  and  ordinary  atten- 
dant circumstances  or  consequences  of  the  act, 
and  also  to  such  as  were  reasonably  within  her 
knowledge  and  contemplation.  Had  then  the 
harm  inflicted  upon  or  occasioned  to  the  prisoner's 
wife  been  one  of  the  consequences  of  an  ordinary 
natural  and  healthy  connection,  or  had  she  known, 
or  had  reasonable  grounds  for  thinking,  that  her 
husband  was  in  a  diseased  condition,  her  con- 
sent to  the  consequences  would,  I  think,  be 
implied,  and  so  no  offence  would  have  been  com- 
mitted. In  the  same  way  I  think  that,  if  a  man 
knowinglv  consorts  with  a  prostitute  who  gains 
her  livelinood  by  promiscuous  intercourse,  it  may 
well  be  implied  that  he  accepts  ail  the  conse- 
quences. Also,  had  the  prisoner  in  this  case  not 
been  aware  of  his  condition,  his  act  would  not 
have  been  malicious  or  an  assault,  for,  as  he 
would  have  had  no  reason  to  suppose  that  his 
wife  would  do  other  than  consent,  ne  would  have 
a  right  to  act  upon  the  implication,  and  I  think 
therefore  that,  upon  the  construction  which  I  am 
putting  upon  the  Act,  there  will  be  no  danger  of 
bringing  within  its  definitions  an  injury  caused  by 
an  innocent  or  merely  thoughtless  act  of  affec- 
tion between  husband  and  wife.  But  I  have  said 
that  here  there  imdoubtedly  was  consent  on  the 
part  of  the  prisoner's  wife  to  the  act  of  inter- 
course, and  it  is  now  necessary  to  consider  what 
were  the  actual  circumstances  attending  this  act 
of  intercourse,  and  what  was  the  nature  and  con- 
dition of  the  intercourse  to  which  the  consent 
was  given.  The  actual  circumstances  were,  that 
the  prisoner,  knowing  he  had  a  foul  and  infec- 
tious disease  upon  him,  and  that  the  infection 
of  his  wife  would  be  the  natural  and  reasonable 
consequence  of  intercourse,  solicited  it.    He  also 


knew  that  his  wife  consented  to  it  in  ignoranoe 
of  his  condition.    Under  these  circumstances  I 
think  that  her  consent  to  the  intercourse  in  fsct 
was  given  upon  the  implied  condition  that  to  the 
knowledge  of  the  prisoner  the  nature  of  the 
intercourse  was  that  to  which  she  had  bound 
herself  to  consent  and  had  been  accustomed  to 
consent,  t.e.,  a  natural  and  healthy  connection. 
But  the  intercourse  which  the  prisoner  imposed 
upon  his  wife  was  of  a  different  nature,  one  which 
in  all  probability  would  communicate  to  her  a 
foul  disease,  and  to ,  which  the  jury  had  foond 
that  she  would  not    have  consented   had  she 
known  the  state  of  his  health.    It  seems  to  me 
therefore  to  follow  that  the  mere  consent  of  the 
prisoner's  wife  to  an  act  innocent  in  itself,  and 
in  no  way  injurious  to  her,  was  no  consent  at  all 
to  what  the  prisoner  did ;  and,  moreover,  that  he 
obtained  such  consent  as  she  gave  by  wilfully 
suppressing  the  fact  that  he  was  suffering  from 
disease.    Such  an  act  between  husband  and  wife 
is,  I  cannot  doubt,  unlawful.     In  the  Divorce 
Gourt  it  has  been  held  that  the  wilful  or  reckless 
communication  of  disease  by  the  one  to  the  other 
amounts  to  legal  cruelty,  involving  the  liability 
to  rescission  of  the  marriage  contract  so  fEur  as 
remrds  cohabitation  and  intercourse:  (Boordmaa 
Y,^Boardman,  L.  Rep.  1  P.  &  M.  233.)    There 
was,  I  think,  a  clear  duty  cast  upon  the  prisoner 
before  he  solicited  the  intercourse  to  communi- 
cate his  condition  to  his  wife,  and  the  imposition 
of   intercourse    without    such     communication 
amounted  to  a  false  representation   by  act  and 
conduct  that  he  was  in  the  same  healthy  and 
natural  condition  as  he  h%d  been  upon  previous 
occasions  of  lawful  intercourse.    The  result  there- 
fore at  which  I  have  arrived  is,  that  there  was  no 
consent   in  fact  by  the  prisoner's  wife  to  the 
prisoner's  act  of  intercourse,  because,  although  he 
Knew,  yet  his  wife  did  not  know,  and  he  wilfully 
left  her  in  ignorance  as  to  the  real  nature  and 
character  of  that  act.  This  being  so,  it  follows  that 
there  was  both  an  assault  and  a  criminal  infliction 
of  harm.    I  have  arrived  at  this  result  by  my  own 
unaided  construction   of  the  statute  and  con- 
sideration of  the  law.    I  now  proceed  to  consider 
the  authorities.    They  may  be  divided,  accord- 
ing to  the  facts  which  they  present,  into  three 
classes  of  cases.    The  first  class  consists  of  cases 
in  which  a  wife's  consent  has  been  obtained  by 
the  fraud  of  the  prisoner  inducing  her  to  believe 
that   he   was  her  husband :  (Bog,  v.  SaufuKen, 
8  G.  &  P.  265;  Beg.  v.  WUUams,  8  G.  &  P.  266.) 
The  second  class  consists  of  cases  in  which  the 
woman's  consent   was    obtained  by   fraudulent 
conduct,  inducing  her  to  believe  that  she  was 
undergoing  medical  treatment  or  examination: 
(Beg.  V.  Botinski,  1  Moo.  G.  G.  19 ;  Beg,  v.  Caae, 
4  Gox  G.  G.  220 ;  Beg.  v.  FlaUery,  2  Q.  B.  Dir. 
410.)    The  third  class  consists  of  cases  in  which, 
as  in  the  present  case,  the  consent  of  the  woman 
was  given  in  consequence  of  the  wilful  and  un- 
lawful suppression  of  an  injurious   change  of 
natural  ana  previously  known  condition:  (Beg. 
V.  BonneU,  4   F.  &  ¥.  1105;  Beg.  v.   Sindak, 
13  Gox  G.  G.  28 ;  Eegarty  v.  Shine,  14  Gox  G.  C. 
128 ;  G.  A.  145.)    Although  these  cases  differ  in 
themselves  as  to  the  facts  and  as  to  the  language 
used  by  the  court,  all  of  them,  except  Hegcarig  x. 
Shine  (vhi  eup.),  are,  as  it  seems  to  me,  governed 
by  the  same  principle,  which  is  that,  though  the 
woman  consented  to  the  aot  of  interooone^  she 
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did  not  consent  to  it  in  its  actual  nature  and 
oonditions.  In  Beg,  v.  Case  (4  Gox  G.  G.  220)  the 
girl  did  not  resist  from  a  bond  fide  belief  wilfully 
induced  by  the  prisoner  that  she  was  beinff 
treated  medically,  and  the  learned  Recorder  of 
London,  a  judge  of  wide  experience  in  criminal 
cases,  directed  the  jury  that,  if  they  were 
satisfied  that  the  act  was  committed  under  such 
circumstances,  the  prisoner's  conduct  amounted 
to  an  assault.  This  direction  was  approved  on 
appeal.  Wilde,  G.J.  says  in  his  judgment :  "  She 
made  no  resistance  to  an  act  which  she  supposed 
to  be  quite  dilEerent  from  what  was  done,  and 
therefore  that  which  was  done  was  done  without 
her  consent."  Goleridge,  J.,  whose  knowledge 
and  experience  in  those  matters  could  not  be 
surpassed,  said :  "  She  makes  no  resistance  only 
in  consequence  of  the  confidence  which  she  reposed 
in  the  defendant  as  her  medical  adviser.  If 
there  had  been  no  consent  the  defendant's  act 
would  have  been  indisputably  an  assault." 
Piatt,  B.  said :  "  The  girl  consents  to  one  thing, 
and  the  defendant  does  another,  that  other 
involving  an  assault."  This  was  a  decision  of  the 
Gourt  for  the  Gonsideration  of  Grown  Gases 
Beserved.  In  the  case  of  Beg.  v.  FlaUery  (2  Q.  B. 
Div.  410),  in  the  same  court,  a  case  of  the  second 
class,  the  same  doctrine  was  held,  Kellv,  G.B. 
saying :  **  The  girl  only  submitted  to  the  plaintiff 
touching  her  personinconsequenceof  the  fraud  and 
false  pretences  of  the  prisoner,  and  the  only  thing 
she  consented  to  was  the  surgical  operation."  In 
these  cases  the  fraud  |by  which  the  consent  was 
obtained  was  a  fraud  as  to  person  and  circum- 
stances, and  did  not,  as  in  this  case,  relate  to  the  ver^ 
act  of  connection,  its  physical  nature  and  condi- 
tions, and  it  seems  to  me  to  follow  that  a  consent 
induced  by  a  fraud  relating  to  the  physical  nature 
and  conditions  of  the  act  itself  falls  still  more 
clearly  within  this  principle.  Accordingly  so  it 
was  held  in  Beg  v.  Bennett  (4  F.  &  F.  1106).  There 
that  very  eminent  judge,  Willes,  J.,  applied  this 
doctrine  and  held  that  the  consent  to  one  act 
obtained  by  fraud  as  to  its  physical  nature  was 
no  consent  to  a  different  act  injurious  in  its 
nature  and  to  which  the  consent  was  never 
intended  to  be  applied.  In  this  respect  he  was 
followed  by  Shee,  J.  in  Bea.  v.  Sinclair  (13 
Gox  G.  G.  28).  It  is  true  that  in  Hegarty  v. 
8Une  (14  Gox  G.  G.  124 ;  s.  c.  G.  A.  145)  some 
of  the  judges  in  the  Irish  courts  expressed 
disapproval  of  the  ruling  of  Willes,  J.  in  Beg, 
V.  Bewnett  (ubi  w/p,),  as  tending  to  show  that 
any  fraud  is  sufficient  to  convert  a  civil  act  of 
breach  of  duty  into  a  criminal  one,  and  reliance 
was  placed  on  this  in  the  argument  against  the 
conviction.  But  I  think  this  disapproval  rests 
upon  a  misunderstanding  of  the  direction,  as  I 
understand  that  very  learned  judge  never  meant 
.  to  say  that  any  fraud  must  vitiate  the  consent, 
but  that  a  consent  obtained  to  one  act  is  not  a 
consent  to  an  act  of  a  different  nature,  and  if 
obtained  by  a  fraud  as  to  its  nature  would  not 
render  the  act  lawful.  In  Hegarty  v.  Shine  (14 
Cox  G.  G.  124 ;  s.  c.  G.  A  146)  in  the  Gonrt  of 
Appeal  Beg,  v.  Bennett  (uhi  eup,)  was  distin- 
guished and  in  no  way  departed  from,  and  the 
actual  decision  in  Hegarty  v.  Shine  (ubi  ait/p.)  does 
not  seem  to  me  in  any  way  to  touch  the  present 
case.  I  think  therefore  that  the  conviction  should 
be  affirmed.  I  am  desired  to  add  that  my  brother 
Charles  concurs  in  this  judgment. 


Pollock,  B.  read  the  following  judgment :— I 
agree  with  the  judgment  delivered  by  my  learned 
brothers  who  are  against  the  conviction,  and  had 
I  seen  these  judgments  before  I  prei>ared  my  own 
I  might  have  been  content  to  say  simply  that  I 
assent  to  them ;  but,  as  I  have  set  out  my  own 
reasons,  I  think  it  is  only  respectful  to  those  from 
whom'  I  differ  that  I  should  read  them.  The  first 
count  of  the  indictment  is  based  upon  sect.  20  of 
24  &  26  Vict.  c.  100  (1861;,  which  provides  that 
"  Whosoever  shall  unlawfully  and  maliciously 
wound  or  inflict  any  grievous  bodily  harm  upon 
any  other  person  either  with  or  without  any 
weapon  or  instrument,  shall  be  guilty  of  a  mis- 
demeanour." This  provision  is  founded  upon  and 
in  continuation  of  the  earlier  legislation  upon  the 
same  subject  contained  in  14  &  15  Yict.  c.  19,  s.  4 
(1831),  which  is  as  follows :  "  And  whereas  it  is 
expedient  to  make  further  provision  for  the  pun- 
ishment of  aggravated  assaults;  be  it  enacted 
that,  if  any  person  shall  unlawfully  and  mali- 
ciously inflict  upon  any  other  person  either  with 
or  without  any  weapon  or  instrument  any 
grievous  bodily  harm,  or  unlawfully  and  mali- 
ciously cut,  stab,  or  wound  any  other  person, 
every  such  offender  shall  be  guilty  of  a  misde- 
meanour." Looking  at  the  l^guage  of  these 
two  Acts,  it  appears  to  me  that  the  "  ^ievous 
bodily  harm"  which  is  "unlawfully"  mflioted 
must  be  the  natural  consequence  of  some  act  in 
the  nature  of  a  blow,  wound,  or  other  violence, 
which  is  in  itself  illegal  and  not  merely  the  result 
of  conduct  which  is  immoral  and  injurious  by 
reason  only  of  a  fraud  or  breach  of  good  faith ; 
or,  to  put  the  proposition  in  another  form, 
"grievous  bodily  barm  which  is  the  ultimate 
effect  of  treachery  in  the  doing  of  that  which  is 
not  a  "  wounding  or  inflicting,  &c„  with  or  without 
any  weapon  or  instrument,  but  is  the  doing  of 
an  act  of  an  entirely  different  character,  is  not 
within  the  terms  of  the  statute.  It  is  also  to  be 
observed  that,  although  a  man  is  by  law  held  to 
be  responsible  for  the  necessary  consequences  of 
his  acts,  in  the  case  before  us  it  cannot  be  sug- 
gested that  the  real  intent  of  the.  prisoner  was  to 
inflict  g[rievous  bodily  harm,  or  indeed  any  harm, 
upon  his  wife.  The  second  count  charges  an 
assault,  and  upon  this  more  difficulty  arises. 
Some  of  the  observations  which  I  have  already 
made  are  equally  applicable  to  this  question. 
Apart  from  authority  1  should  be  inclined  to  hold 
that,  in  this  case  also,  an  assault  must  in 
all  cases  be  an  act  which  in  itself  is 
illegal,  and  it  is  not  unimx>ortant  to  notice 
that  the  case  is  one  of  first  impression,  as 
no  trace  can  be  found  of  any  previous  attempt 
to  bring  such  conduct,  foul  and  cruel  though  it 
be,  within  the  scope  of  the  criminal  law.  As  to  this 
count,  however,  there  is  some  authority.  In  Beg, 
V.  Bennett  (4  F.  &  F.  1105)  an  uncle  was  indicted 
for  an  indecent  assault  upon  his  niece,  he  being 
diseased  and  she  ignorant  of  the  fact.  It  was 
held  by  Willes,  J.  that  the  prisoner  could  be  pi*o- 
perly  convicted,  and  in  his  summing-up  that 
learned  judge  said:  "An  assault  is  within  the 
rule  that  fraud  vitiates  consent,  and  therefore  if 
the  prisoner,  knowing  that  he  had  a  foul  disease, 
induced  his  niece  to  sleep  with  him,  intending  to 
possess  her,  and  infected  her,  she  being  ignorant 
of  his  condition,  any  consent  which  she  may  have 
given  would  be  vitiated,  and  the  prisoner  would 
be  guilty  of  an  indecent  assault."    This  case  was 
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followed  by  Reg,  v.  Sinclavr  (13  Cox  0.  C.  28),  in 
which  the  prisoner  being  diseased  had  connection 
with  a  girl   who,  being  ignorant  of  the  fact, 
consented.    As  far  as  I  can  discover,  these  are 
the  only  decisions  which  have  any  materiid  bear- 
ing npon  the  case  now  before  ns.    They  are  not 
binding  npon  this  court,  and  they  have  been 
mnch  questioned  in  the  civil  case  in  Ireland  of 
HegaHy  v.  Shvne.    As  at  present  advised  I  see 
great  difficulty  in  adopting  them  in  their  entirety. 
If  the  reasoning  upon  which  they  are  founded 
be  sound,  I  should  have  thought  that  the  offence 
of  which  the  prisoners  were  guilty  was  not  an 
assault    but   rape.     Without,  however,  further 
argument  and  consideration,  I  am  not  prepared 
to  say  that  they  should  be  overruled,  especially 
as  in  cases  of  a  similar  kind,  which  may  well 
arise,  they  are  undoubtedly  important  and  useful 
IB  the  administration  of  the  criminal  law ;  but  I 
cannot  assent  to  the  proposition  that  there  is 
any  true  analogy  between  the  case  of  a  man 
who   does    an   act    which    in    the   absence   of 
consent  amounts  to  an  indecent  assault  upon 
his  niece,  or  any  woman  other  than  his  wife, 
and  the  case  of  a  man  having  connection  with 
his  wife.     In  the  one   case  the  act  is,  taken 
by  itself,  in  its  inception  au  unlawful  act,  and  it 
would  continue  to  be  unlawful  but  for  the  consent. 
The  husband's  connection  with  his  wife  is  not 
only  lawful,  but  it  is  in  accordance  with  the  ordi- 
nary condition  of  married  life.      It  is  done  in 
pursuance  of  the  marital  contract,  and  of  the 
status  which  was  created  by  marriage,  and  the 
wife  as  to  the  connection  itself  is  in  a  different 
position  from  any  other  woman,  for  she  has  no 
right  or  power  to  refuse  her  consent.    As  is  said 
by  Lord  Hale  in  his  Pleas  of  the  Crown  (p.  1629) : 
''  By  their  mutual  matrimonial  consent  and  con- 
tract the  wife  hath  given  up  herself  in  this  kind 
unto  her  husband  which  she  cannot   retract." 
Such  a  connection  may  be   accompanied   with 
conduct  which  amounts  to  cruelty,  as  where  the 
condition  of  the  wife  is  such  that  she  will  or  may 
suffer  from  such  connection ;  or,  as  here,  where 
the  condition  of  the  husband  is  sueh  that  the 
wife  will  suffer.    To  hold  that   an  act  in  itself 
innocent  becomes  a  criminal  assault  by  reason  of 
the  concealment  ^  of  a   material  fact,   which,  if 
communicated,  might  give  rise  to  an  objection  by 
the  person  affected  by  the  act,  would,  where  there 
is  oisease,  include  a  variety  of  cases  beyond  that 
which  is  now  nnder  discussion ;  such  as  a  Idss  given 
by  a  parent  suffering  from  small-pox  or  scarlet 
fever   to  his  child,  or   even    the   shaking  of  a 
friend's  hand  by  one  who   is  suffering   u*om  a 
contagious  disease.    On  the  other  hand,  to  say 
that  the  prisoner  has  been  properly   convicted 
would  not  under  all  circumstances  cope  with  the 
evil  and   moral  wrong   which    it  is  desired  to 
punish,  for  I  suppose  no  one  would  contend  that 
if  a  wife,  being  diseased,  encouraged  her  husband 
to  have  connection  with  her  she  was  guilty  of  an 
assault.    Kow  aU  this  goes  to  show  that  the  real 
offence  is  not  an  assault,  but  the  suppression  or 
concealment  of  that  which  ought  to  have  been 
oommnnicated ;  and  that,  if   it  be  desirable  to 
bring  it  within  the  criminal  law,  it  should  be  done 
hy  legislation.    As  to  the  decision  of  Reg,  v.  Oase 
(1  Den.  C.  C. ;  19  L.  J.  174,  M.  C),  and  Reg, 
V.  Flattery  (2  Q.  B.  Div.  410),  cited  by  counsel  for 
the  prosecution,  in   which   medical   men,  who, 
under  the   pretence   of    affording  medical  or 


surgical  assistance  to  girls,  had  connection  with 
them,  were  held  guilty  of  rape,  they  afford  no 
assistance.  In  these  cases  the  intent  of  Uie 
prisoners  to  commit  a  rape  was  clear,  though  the 
means  by  which  they  accomplished  their  purpose 
was  fraud,  the  fraud  being  of  such  a  nature  that^ 
under  the  pretence  of  performing  an  act  in  itself 
lawful  and  beneficial  to  their  patient,  they  com- 
mitted an  act  of  a  totally  different  character, 
which  was  in  itself  illegal  and  criminal.^  These 
considerations  have  led  me  to  the  condusion  that 
this  conviction  cannot  be  supported. 

Lord  CoLEBiBGS,  C.J. — ^1  was  for  some  time 
of  opinion  that  this  conviction  could  be  sus- 
tained ;  and,  of  course,  eveiyone,  I  suppose,  would 
desire  to  sustain  the  conviction  in  this  particular 
case  if  it  could  be  done  without  violating  the 
principles  of  sound  law.  I  confess  that  the  logi- 
cal deduction  drawn  from  the  words  of  the 
statute  by  my  brothers  Field  and  Hawkins  is  one 
that  I  find  it  difficult  to  contradict.  Yet,  if  in 
coustruing  a  statute  a  logical  construction  leads 
one  to  a  result  which  it  is  impossible  to  believe 
was  intended,  that  is  a  reason  for  making  one 
believe  that  that  is  not  the  meaning  of  the 
statute.  If  this  conviction  can  be  sustained  it 
seems  to  me  impossible  logically  to  deny  that  a 
conviction  could  be  sustained  for  inflicting 
grievous  bodily  harm  on  a  child  by  commnnicat- 
mg  small-pox  to  it,  if  its  father  or  a  relative,  being 
aware  that  he  had  the  small-pox,  were  to  kiss  the 
child  and  so  infect  it.  I  give  that  simply  as  an 
example,  and  upon  that  ^ound  it  is  that  I  am 
unable  to  believe  that  the  statute  could  have  con- 
templated results  which  nevertheless  logically 
follow  the  construction  placed  upon  the  statute  by 
my  learned  brothers  who  would  uphold  the  con- 
viction. I  am  unable  to  agree  witn  them ;  and  I 
am  therefore  of  opinion  that  this  conviction  must 
be  quashed,  and  I  agree  with  the  whole  or  nearly 
the  whole  of  the  judgment  of  my  brother  Wills, 
which  I  have  had  the  opportunity  and  satisfac- 
tion of  reading.  I  am  desired  to  add  that  my 
brother  Day  agrees  with  my  brother  Hawldns, 
and  my  brother  Charles  agrees  with  my  brother 
Field,  while  my  brother  Grantham  agrees  witih 
the  majority  of  the  court.     Qonvidum  qwUhed. 

Solicitors  for  the  prosecution  and  the  defen- 
dant, The  Solicitor  to  the  TreoMwry, 


%^ttm  Court  d  InMcaturfc 

COURT   OF   APPEAL, 

Wedneeday,  May  80,  1888. 
(Before  Lord  Esheb,  M.B.,  Lindlet  and  Lofbs, 

L.JJ.) 

GUABDIAlfS  OP    DOBCHBSTEB  XJHIOW  V.  GUABDU»S 

OP  PopLAB  Uniok.  (a) 

APPEAL  PBOH  THS  QVEEN's  BSKCH  DIVISIOH. 

^oor  law'Settlement — Abolition  qf  derwatke 
settlementa — Exception  in  case  of^  cMH  wndfr 
sixteen — Meaning  of  "  retain  untit  U  shall  oajutrs 
another  ''^Divided  Parishes  Act  1876  (39  J-  40 
Vict,  c.  61),  s,  35. 

By  sect,  d^qfthe  Divided  Pa/rishes  Act  1876,  "Ko 

(a)  Reported  Ij  Adam  H.  BiRUSiov,  Biq.,  BaitMK'«^I«V' 
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j9dr«on  BhaU  he  deemed  to  have  derived  a  settle' 
menifrom  cmy  other  person,  whether  hy  parentage, 
estate,  or  otheruoise,  except  .  .  .  m  tJis  case  of 
a  child  under  the  age  ojsiaBteen,  which  child  shall 
take  the  settlement  of  its  father  ,  .  ,  up  to 
that  age,  and  shdU  retain  the  settlement  so  taken 
untU  it  shaU  acquire  another," 

Held,  thai,  upon  the  construction  of  the  above  section, 
any  person  of  whatever  age  he  may  be  when  he 
becomes  chargeable,  who  has  never  acquired  a 
settlement  of  his  own  and  who  was  under  the 
age  of  sixteen  when  his  father  acquired  a  settle' 
ment,  takes  his  father's  settlement. 

Guardians  of  Edmonton  v.  Guardians  of  St.  Mary, 
Islington  (15  Q.  B,  Div,  95,  339),  overruled. 

Guardians  of  Highworth  and  Swindon  Union  v. 
Guardians  of  Westbury-on- Severn  Union  (58 
L.  T.  Bep.  N.  8.  839;  20  Q.  B.  Div.  597) 
followed. 

Tms  "was  an  appeal  from  the  deoision  of  a 
divisional  court,  quashing  an  order  of  removal 
upon  a  special  case  stated  under  12  &  13  Yict. 
o.  45,  s.  11. 

It  appeared  from  the  special  case  that  the 
pauper  was  bom  in  Feb.  1851,  in  the  parish  of 
Fordington,  and  was  the  legitimate  daughter  of 
Stephen  and  Susan  Bulster.  At  the  time  she 
attained  the  age  of  sixteen,  her  father,  who  was 
alive,  had  duly  acouired  a  settlement  in  the  parish 
of  Flumstead,  in  tne  Flumstead  Union,  by  renting 
a  tenement,  and  occupying  and  being  charged 
with  and  paying  all  rates  and  taxes  for  the  same. 
In  Sept.  1878  she  married  at  All  Saints',  Poplar, 
James  Greorge,  who  was  a  ship's  fireman  and 
native  of  Africa.  James  G^rge  never  had  any 
legal  settlement.  In  Jan.  1887  he  deserted  his 
wife,  and  the  pauper  Eliza  George  and  her 
children  became  chargeable  to  the  Poplar  Union. 

Upon  the  application  of  the  guardians  of  the 
Poplar  Union,  two  justices  of  Middlesex  made  an 
order  adjudging  the  last  legal  settlement  of  Eliza 
Greorge  and  her  children  to  be  in  the  parish  of 
Fordington,  in  the  Dorchester  Union. 

The  guardians  of  the  Dorchester  Union  con- 
tended that  neither  the  pauper  Eliza  George  nor 
her  children  were  settled  in  the  parish  of  Ford- 
ington in  the  Dorchester  Union,  and  that  the 
pauper  Eliza  Greorge,  being  under  the  age  of  six- 
teen years  at  the  time  her  father  had  acquired  a 
settlement  in  the  parish  of  Flumstead,  took  and 
retained  that  settlement  by  virtue  of  sect.  35  of 
the  Divided  Parishes  Act  1876,  she  not  having 
since  acquired  or  derived  any  other  settlement. 

The  guardians  of  the  Poplar  Union  contended 
that  the  pauper  Eliza  Geort^e,  having  been  bom 
in  the  parish  of  li*ordington,  in  the  Dorchester 
Union,  and  never  having  acquired  any  subsequent 
settlement,  was  settled  in  that  parish,  and  that 
being  at  the  time  of  the  order  of  removal  above 
the  age  of  sixteen  years,  she  could  not  take  the 
settlement  of  her  father  in  the  parish  of  Plum- 
stead. 

The  question  for  the  opinion  of  the  court  was : 
Was  the  order  rightly  made  adjudging  the  settle- 
ment of  Eliza  George  and  her  children  to  be  in 
the  parish  of  Fordington,  in  the  Dorchester  Union  P 

The  Queen's  Bench  Division  (Mathew  and 
Smith,  JJ.)  (juashed  the  order. 

The  guardians  of  the  Poplar  Union  appealed. 

Bosanquet,  Q.C.  and  F.  Mead  for  the  guardians 
of  the  Poplar  Union.— The  exception  in  the  case 


of  a  child  under  sixteen  to  the  general  rule  laid 
down  by  sect.  35  of  the  Divided  Parishes  Act  does 
not  apply  to  this  case.  Here  the  pauper  is 
between  thirty  and  forty  years  old.  The  pro- 
vision that  a  child  under  sixteen  is  to  take  the 
settlement  of  its  parent  and  retain  such  settle- 
ment until  it  shall  acquire  another,  only  applies 
where  the  Question  of  the  child's  settlement  is 
dealt  with  wnile  it  is  under  the  age  of  sixteen.  In 
such  a  case  the  child  will  take  the  father's  sebtle- 
ment  (unless  such  settlement  is  a  derivative  one) 
and  will  retain  that  settlement  until  it  has 
acquired  another.  But  if  the  person,  whose  settle- 
ment is  to  be  inquired  into,  is  over  sixteen,  the 
general  enactment  applies,  and  sach  person 
cannot  be  taken  to  have  derived  a  settlement  from 
any  other  person,  whether  by  parentage  or  other- 
wise, but  will  take  his  birth  settlement,  unless  he 
has  acquired  one  by  residence.  That  was  decided 
in  Guardians  of  tid/monton  v.  Guardians  of  8t» 
Mary,  Islington  (15  Q.  B.  Div.  95),  which  was 
affirmed  in  the  Court  of  Appeal  (15  Q.  B.  Div. 
339).  [Lord  E8HEE,M.R. — ^It  we  decided  wrongly 
in  that  case,  we  did  so  because  we  were  told  that 
it  was  identical  with  Beg,  v.  Guardians  of  Bridge 
noHh,  48  L.  T.  Rep.  N.  S.  600;  11  Q.  B.  Div. 
314]  If  it  is  held  that  a  child  under  sixteen  in 
the  exception  means  any  person  of  whatever  age 
whose  father  has  acquirea  a  settlement  by  resi- 
dence while  such  person  is  a  child  under  sixteen, 
there  will  often  have  to  be  a  long  investigation 
into  what  happened  seventy  or  eighty  years  a^, 
which  it  was  tne  object  of  the  Act  to  prevent.  It 
must  be  admitted  that  the  decision  of  the 
Divisional  Court  is  in  accordance  with  Guardia/ns 
of  Hiahworth  and  Swindon  Union  v.  Guardians  of 
Westbury'On-Sevem  Union  (58  L.  T.  Bep.  N.  S. 
839;  20  Q.  B.  Div.  597)  in  this  court,  but  it  is 
submitted  that  that  case  was  wrongly  decided. 
They  also  cited 

Ottardians  of  Oroydon  v.  Ouardiana  of  Beigate,  57 
L.  T.  Eop.  N.  S.  917 ;  19  Q.  B.  Div.  ^ ; 

Beg.  V.  Cfuardiana  of  Marylebone,  50  L.  T.  Bep. 
N.  8.442;  13  Q.  B.  Div.  15. 

Bowen  Bowlands,  Q.C.  and  B.  Cunningham 
Glen,  for  the  Dorchester  Union,  were  not  called 
upon. 

Lord  EsHER,  M.E. — ^I  am  almost  afraid  to 
express  my  opinion  in  this  case,  lest  the  langnago 
in  which  I  do  so  should  be  used  in  some  future 
case  in  a  sense  that  I  do  not  intend,  and  that  it  is 
not  properly  susceptible  of.  Notwithstanding  the 
argument  that  has  been  addressed  to  us,  I  think 
that  I  can  deliver  the  judgment  I  am  about  to  do 
without  retracting  anything  I  have  ever  said,  if 
what  I  have  said  in  nrevious  cases  is  read  fairly 
having  regard  to  the  context  and  to  the  parti- 
cular circumstances  to  which  I  was  referring.  In 
the  present  case  we  have  to  deal  with  the  ques- 
tion of  the  removal  of  a  woman  who  is  over  the 
age  of  sixteen  years.  I  do  not  care  whether  she 
is  a  widow  or  not ;  the  case  would  be  just  tho 
same  if  she  was  a  man.  The  question  before  us 
is,  whether  the  order  of  removal  was  right.  The 
woman  is  married  at  the  present  time  to  a  man 
who  never  obtained  a  settlement.  Although  she 
is  a  wife,  she  is  the  wife  of  a  man  who  has  no 
settlement,  and  never  had  a  settlement.  Sect. 
35  begins  by  saying,  "  No  person  shall  be  deemed 
to  have  derived  a  settlement  from  any  other 
person,  whether  by  parentage,  estate,  or  other- 
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Wise  '—therefore,  the  general  mle  is,  that   we 
caimot  ask  whether  she  nas  derived  a  settlement 
at  all — "  except  m  the  case  of  a  wife  from  her 
husband."    It  her  husband  had  acquired  a  settle- 
ment, we  might  have  derived  her  settlement  from 
that,  bat  her  hnsband  had  none.     The  section 
goes  on,  "And  in  the  case  of  a  child  under  the 
age  of  sixteen  " — this  is  not  the  case  of  a  child 
under    the  age  of  sixteen — "which  child  shall 
take  the  settlement  of  its  father  or  of  its  widowed 
mother,  as  the  case  may  be,  up  to  that  age." 
There  cannot  be  a  derivative  settlement,  there- 
fore, except,  in  the  first  place,  in  the  case  of  a 
wife  from  her  husband.    If  the  husband  has  a 
settlement  of  his  own,  the  wife  takes  it ;  but  we 
held  in  the  Bridgnorfh  case  that  the  wife  cannot 
take  the  settlement  of  the  husband's  father  or 
grandfather.    Then  a  child  under  sixteen  is  to 
take  its  father's  settlement ;  it  can  take  no  other ; 
the  words  are   exclusive.    If  under   sixteen,  it 
must  take  its  father's  or  its  widowed  mother's 
settlement.    Then  does  this  section  deal  with  the 
case  of  a  child  after  it  is  sixteen  P    It  goes  on, 
"  And  shall  retain  the  settlement  so  taken  until  it 
shall  acquire  another."    That  cannot  mean  that 
the  child  is  to  retain  the  settlement  of  its  father 
up  to  the  age  of  sixteen.    The  section  having 
already  said  tnat  the  child  was  to  take  its  father's 
settlement  up  to  that  age,  the  repetition  of  that 
would  be  tautologous  nonsense.    It  must  mean 
that  the  child  is  to  retain  such  settlement  after  it 
is  sixteen  until  it  shall  acquire  another.    It  is 
said  that  the  words  mean  that  the  child  is  to 
Tetain  its  father's  settlement  up  to  the  age  of 
sixteen  only  if  it  has  not  acquired  another  before 
that  age ;  but  that  suggestion  is  negatived  by  the 
former  part  of  the  section,  which  says  that  a  child 
under  sixteen  shall  take  the  settlement  of  its 
father  up  to  that  age. '  It  is  found  as  a  fact  in 
the  present  case  that  when  this  woman  was  six- 
teen her  father's  settlement  was  at  Flumstead. 
She  has  never  acquired  another.    She  is  therefore 
within  the  very  words  of  the  statute,  and  is  to 
retain   the    settlement   at    Flumstead.     In    so 
deciding,  do  I  break  through  anything  that  I  have 
said  before?    I  am  not  inquiring  into  her  deriva- 
tive settlement  at  all.    I  agree  that  she  does  not 
come   within    the    first  exception,  because   her 
husband  had  no  settlement,  nor  within  the  second 
exception,  because  she  is  not  a  child  under  the 
age  of  sixteen ;  but  she  comes  within  the   last 
words  of  the  section,  "  and  shall  retain  the  settle- 
ment so  taken  until  it  shall  acquire  another." 
What  case  is  there  against  that  conclusion  P    The 
only  case  against  it    is  that   of    Guardians  of 
Edmonton  v.   Ouardiana  of  St  Mary,    Islington 
{ubi  sup.).    I  protest  against  its  being  said  that 
our  decision  m  Beg.  v.  Guardians  of  Bridgnorth 
{ubi  sup.)  is  against  it.    There  is  nothing  said  in 
that  case  against  this  last  part  of  the  section 
appljTing  to  a  person  whose  father's  settlement  at 
the  time  that  such  person  was  a  child    under 
sixteen  is  known,  anpL  who  has  never  acquired 
another.  With  regard  to  the  decision  in  Guardians 
of  Edmonton  v.  Uua/rdians  of  8t.  Mary,  Islington, 
when  that  case  came  to  the  Court  of  Appeal,  it 
was  stated  by  counsel  to  be  the  same  as  the  Bridg* 
north  case.    In  mv  opinion  the  Bridgnorth  case 
was  right.    Therefore,  if  Guardians  of  Edmonton 
V.  Guardians  of  8t.  Mary,  Islington,  is  to  be  taken 
as  simply  affirming  that  case,  it  is  right ;  but  if 
it  is  taken  apart  from  the  Bridgnorth  case  it  is 


wrong.    Moreover,  we  have  the  case  of  GuairdianB 
of  High/worth  and  Swindon  v.  Guardians  of  West- 
burV'On'Sevem  {ubi  sup.),  which  is  inconsisteiit 
with  Guardioffis  of  Edmonton  v.   Guardians  cf 
St.  Mary,  Islington,  if  the  latter  case  is  to  be 
taken  as  doing  more  than  affirming  the  Bridge 
north  case.    In  that  view  there  would  be  two 
decisions  of  this  court,  of  which  one  must  be 
wrong ;  in  such  a  case  we  must  follow  that  one 
which  we  thiiJc  to  be  right.    We  stand  by  every- 
thing that  we  said  in  the  most  recent  case,  which 
is    Guardians   of    Highworth    and    Swindon  y. 
Guardians  of  Westbtiry^on-Sevem.    Infinite  pains 
were  taken  with  the  ludp^ent  in  that  case,  and 
my  brother  Lopes  autnorises  me  to  say  that,  after 
having  heard  t  ne  argument  in  this  case,  he  desires 
to  alter  nothing  in  the  passage  from  his  judgment 
which  I  am  about  to  read,  and  which  we  stand 
by :  "  Previously  to  the  passing  of  this  statute 
great  expenses  were  often  incurred  by  parishes  in 
tracing  remote  derivative  settlements  and  difficult 
steps  in  family  pedigrees ;  and  it  was  with  a  view 
to  obviate  this  mischief  that  the  35th  section  was 
introduced  into  the  Aot,  which  at  a  stroke  pro- 
hibits any  question  of  a  derivative    settlement 
being  entered  upon  beyond  the  two  derivative 
settlements   expressly    mentioned."     That   was 
what  was  deoiaed  in  the  Bridignorth  case,  that 
no  one  could  ever  have  a  derivative  settlement 
except  one  of  the  two  mentioned  in  the  section. 
"  But  the  provision  with  regard  to  the  child  is 
most  important.    It  is  only  while  the  child  is 
under  sixteen  that  it  is  to  be  capable  of  taking 
the  derivative  settlement  of  the  father  or  widowea 
mother  ;  any  settlement  acquired  by  the  parents 
after  the  child  attains  sixteen  is  not  to  be  com- 
municated to  the  child,  but  the  child  is  to  retain 
the  derivative  settlement  it  had  when  it  attained 
sixteen  until  it  acquires  another."    I  decide  the 
present  case  in  conformity  with  that  decision.    It 
IS  admitted  that,  if  the  argument  is  wrong  as  to 
the   mother,  it    must   be  equally  so  as  to  the 
children.    That  being  so,  the  oraer  removing  to 
her   birth  settlement  the  pauper  Elixa  George 
and  her  four  children  is  wrong   and  must   be 
quashed. 

LiKDLET,  L.J. — ^The  question  in  this  case  is, 
what  is  the  settlement  of  Eliza  George,  whoii 
between  thirty  and  forty  years  old,  and  who  is  a 
married  woman  whose  husband  has  deserted  her? 
It  is  impossible  not  to  see,  upon  reading  sect.  35 
of  the  Divided  Farishes  Act,  that  it  is  so  worded 
as  to  be  extremely  difficult  to  construe.  The 
difficulty  in  the  present  case  arises  from  the  wavin 
which  the  words  "  child  "  and  "  retain  "  are  usea  in 
that  section.  The  section  says,  "  No  person  shall 
be  deemed  to  have  derived  a  settlement  from  any 
other  person,  whether  by  parentage,  estate,  <xr 
otherwise."    Then  follow  two  exceptions  to  this 

general  rule :  "  Except  in  the  case  of  a  wife  from 
er  husband,  and  in  the  case  of  a  child  under  the 
age  of  sixteen,  which  child  shall  take  the  settle- 
ment of  its  father  or  of  its  widowed  mother,  as 
the  case  may  be,  up  to  that  a^e,  and  shall  retain 
the  settlement  so  taken  until  it  shall  acquire 
another."  A  child,  therefore,  is  to  take  the  settle- 
ment of  its  father,  and  then  the  child  is  to  retain 
the  settlement  so  taken  until  it  shall  acquire 
another.  What  is  meant  by  saying  that  the  child 
is  to  retain  the  father's  settlement  P  It  is  not  to 
retain  such  settlement  until  it  ceases  to  be  a  child, 
but  until  it  shall  acquire  another.    That  nniBt 
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mean  that  it  is  to  retain  its  father's  settlement 
nntil  it  shall  have  acquired  another,  whether  such 
other  settlement  is  acquired  after  childhood  or 
not.  The  woman,  as  to  whose  settlement  the 
present  question  arises,  although  not  now  a  child, 
did  when  a  child  acquire  her  father's  settlement, 
and  has  never  acquired  another.  Therefore  she 
still  retains  her  father's  settlement.  This  decision 
does  seem  to  me  to  be  inconsistent  with  the 
decision  in  Chiardicms  of  Edmonton  v.  Gva/rdiana 
of  8t,  Mary,  Islington  {tibi  atip.).  But  that  case 
was  decided  on  the  assumption  that  it  was  ezactlv 
like  the  Bridgnorth  case  {uhi  sup,).  I  do  not  think 
that  the  Bridgnorth  case  and  the  Guardians  of 
Edmonton  T.  Guardians  of  St.  Mary,  Islington,  are 
alike.  As,  therefore,  the  ground  of  the  decision  in 
the  latter  case  was  a  misapprehension,  that  case 
ceases  to  be  any  authority.  The  more  recent  case 
of  the  Guardians  of  Highworth  and  Swindon  y. 
Guardians  of  Wesihwry'On-Sevem  (uhi  sup.)  is  not 
only  perfectly  consistent  with  our  decision  in  this 
oaae,  but  requires  as  to  decide  as  we  are  now 
doing.  I  think  that  this  appeal  should  be  dis- 
missed. M  7   ,.       .        « 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Luoas  and  Ward, 
for  A.  ff.  Lock,  Dorchester. 

Solicitor  for  the  respondents,  J.  W.  Marsh. 


Saturday,  May  5, 1888. 

(Before  Lord  Esexe,  M.B.,  Likdlet  and  Bowek, 

L.JJ.) 

Ex  parte  Alice  Woodhall.  (a) 

Practice — Appeal — "  Criminal  cause  or  matter  " — 
Extradition— Extradition  Act  1870  (33  &•  34 
Vict  0.  b2)-'Judicature  Act  1873  (36  &  37  Vict. 
e.  66),  s.  47. 

A  persoi^,  having  been  committed  to  prison  as  a 
fugitive  criminal  cuicused  of  an  extradition 
enme  under  sect.  10  of  the  Extradition  Act  1870, 

•  y^ealed  from  the  refusal  of  the  Q^een*s  Bench 
iJtvision  to  grant  a  writ  of  naheas  corpus. 

Held,  thai  no  appeal  lay  to  the  Court  of  Appeal, 
the  decision  of  the  Queen's  Bench  Division  being 
given  in  a  criminal .  cause  or  matter  toithin 
the  meaning  of  sect.  47  of  the  Judicature  Act 
1873. 

This  was  a  motion  by  way  of  appeal  from  a 
refusal  of  the  Queen's  Bench  Division  to  grant  a 
rule  nisi  for  a  writ  of  haheas  corpus. 

The  applicant,  Alice  Woodhall,  was  charged 
with  having  committed  forgery  in  New  York, 
and  was  arrested  and  taken  before  the  magistrate 
at  Bow-street  Police-court,  under  the  provisions 
of  the  Extradition  Act  1870  (33  &  34  Vict.  c.  62). 

The  magistrate  committed  the  accused  to 
prison  under  sect.  10  of  that  Act.  Thereupon 
application  was  made  to  the  Queen's  Bench 
Division  for  a  rule  nisi  for  a  writ  of  haheas 
corpus  on  grounds  which  are  not  material  to  this 
report,  and  the  application  was  refused. 

By  33  &  34  Yict.  c.  52,  s.  10 : 

IxL  the  case  of  a  fugitive  criminal  aooaaed  of  an  extra- 
dition orime,  if  the  foreign  warrant  anthorising  the 
arrest  of  such  oriminal  is  only  anthenticated,  and  snch 
evidence  is  produced  as  (snbject  to  the  provisions  of 
this  Act)  womd,  according  to  the  law  of  Engluid,  justify 
the  committal  for  trial  of  the  prisoner  if  the  orime  of 

(a)  P«ported  by  A.  A.  Hopkins,  Eaq..  Bsrrlster-at-Law. 
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which  he  is  accused  had  been  committed  in  England,  the 
police  magistrate  shall  commit  him  to  prison,  but 
otherwise  snail  order  him  to  be  discharged. 

By  sect.  26 : 

The  term  "  extradition  crime  "  means  a  crime  which, 
if  committed  in  England,  or  within  English  jurisdiction, 
would  be  one  of  the  crimes  described  in  the  first  sche- 
dule to  this  Act. 

In  the  first  schedule  "  forgery "  is  one  of  the 
crimes  mentioned. 

The  applicant  now  moved  the  Court  of  Appeal 
by  way  of  appeal  from  the  refusal  of  the  Qaeen's 
Bench  Division  to  grant  a  rule  nisi  for  a  writ  of 
habeas  corpus. 

Finlay,  Q.O.  (David  with  him)  for  the  applicant. 

—This  court  has  jurisdiction  to  hear  the  motion. 

An  application  for  a  writ  of  Juihea^s  corpus  is  noc 

a  criminal  cause  or  matter  within  the  meaning  of 

sect.  47  of  the  Judicature  Act  1873.    It  is  an 

application  to  oblige  the  person  detaining  the 

applicant  to  produce  him,  and  need   have   no 

reference  to  anything  criminal.    It  is  submitted 

that  the  words  ''  criminal  cause  or  matter  "  have 

reference  only  to  criminal   causes    or    matters 

over  which   the    courts    of    this    countrv  have 

jurisdiction,    The  following  cases  were  referred 

to: 

Ex  parte  Rev.  James  Bell  Cox,  58  L.  T.  Bep.  N.  S. 

328;  20Q.B.  Div.  1; 
Beg.  V.  Jueticea  of  Central  Criminal  Court,  56  L.  T. 

fcp.  N.  S.  352  ;  18  Q.  B.  Div.  314 ; 
Reg,  V.  ^oo^fl,  48  L.  T.  Eep.  N.  S.  394 ;  10  Q.  B.  Div. 

378; 
Beg.  V.  Steel,  85  L.  T.  Bep.  N.  S.  534 ;  2  Q.  B.  Div.  37 ; 
Beg.  V.  Weil,  47  L.  T.  Bep.  N.  S.  630 ;  9  Q.  B.  Div. 

701; 
Reg.  V.  Fletcher,  35  L.  T.  Bep.  N.  S.  588 ;  2  Q.  B. 

Div.  43. 

Lord  EsHXR,  M.E. — In  this  case  a  rule  nisi  for 
a  writ  of  habeas  corpus  to  bring  up  a  person  in 
custodv  whose  extradition  to  America  had  been 
applied  for  was  refused  by  the  Divisional  Court. 
The  applicant  for  the  rule  appealed  to  this  court, 
and  tne  question  to  be  decided  As  whether  we 
have  any  jurisdiction  to  hear  the  appeal.  That 
depends  upon  the  construction  to  be  put  upon 
the  words  "  criminal  cause  or  matter"  in  sect.  47 
of  the  Judicature  Act  1873.  The  question  of 
how  wide  an  interpretation  is  to  be  put  upon  the 
latter  part  of  that  section  has  been  before  this 
court  on  several  occasions,  and  the  Court  of 
Appeal,  in  the  case  of  Beg.  v.  Weil  (ubi  sup.), 
declined  to  decide  whether  an  appeal  would  lie 
in  a  cose  like  the  present ;  in  that  case  the  writ 
was  refused  upon  tne  facts,  and  no  judgment  was 
given  upon  the  question  of  jurisdiction.  I  think 
we  might  dispose  of  this  case  in  the  same  way, 
because  we  all  agree  that  no  writ  of  habeas 
corpus  ought  to  be  granted  upon  the  facts  which 
are  before  us ;  but  we  think  that  we  ought  not 
any  longer  to  flinch  from  deciding  the  question 
of  jurisdiction  to  hear  such  an  appeal  as  this, 
and  it  is  upon  that  Question  that  our  judgment 
will  rest.  Now,  I  think  the  result  of  all  the 
decided  cases  is  to  show  that  the  words  "  criminal 
cause  or  matter"  in  sect.  47  are  to  receive  as 
wide  an  interpretation  as  possible.  This  court 
was  constituted  for  the  hearing  of  appeals  in 
civil  causes  or  matters,  and  no  appeal  in  any 
criminal  cause  or  matter  in  the  widest  sense  of 
those  words  was  to  come  before  it.  I  think  the 
case  which  puts  in  the  clearest  way  the  true 
construction  to  be  placed  upon  the  wards  is  Beg. 
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V.  Fletcher  (libi  aup,),  which  followed  a  decision  in 
the  case  of  Beg.  v.  Steel  {uhi  sup,).    In  Beg.  v. 
Fletcher  the  Court  of  Appeal  held  that  an  appeal 
from  an  order  of  the   Queen's  Bench  Division 
discharging  a  rule  for  a  certiorari  to  bring  up 
and  quash  a  summary  conviction  by  justices  was 
an  appeal  in  a  criminal  cause  or  matter  within 
the  meaning  of  those  words  in  sect.  47.    Mellish, 
L.J.  said  this :  "  In  Beg.  v.  Steel  we  held  that  that 
clause  was  not  confined,  as  was  contended,  to  the 
High  Court  when  sitting  as  the  court  to  hear 
points  reserved  in  criminal  rases,  but  extended 
to  all  criminal  cases  in  the  High  Court,  and 
therefore  to  criminal  cases  in  the  Queen's  Bench 
Division.    The  question  here  is  somewhat  wider 
— whether  the  exemption  from  appeal  extends  to 
a  proceeding  in  the    Queen's   Bench   Division, 
which  might  be  said  to  be  not  strictly  a  criminal 
proceeding  in  that  court,  but  a  proceeding  taken 
in  that    court  for  the    purpose  of    quashing  a 
conviction  before  jusbicei^,  which  was  clearly  a 
criminal  proceeding.     Was  that  proceeding  in  the 
Queen's  Bench  Division  a  proceeding  in  a  criminal 
matter?    Now,  the  intention  of  the  Legislature 
appears   to   me  clearly  to  have   been  to  leave 
the  procedure  in  criminal    cases    substantially 
unaltered.    Matters  in  the  peculiar  jurisdiction 
of  the  Court  of  Queen's  Bench  were  transferred 
to  the  Queen's  Bench  Division,  and  in  the  same 
way  the  Court  for  Crown  Cases  Reserved  was 
reconstituted  of  judges  of  the  High  Court,  but 
beyond  this  it  was  not  intended  that  there  should 
be  any  practical  alterations  in  the  procedure  in 
criminal  cases ;   and  I  have  no  doubt  that  the 
clause  that  no  appeal  shall  lie  from  any  judgment 
of  the  said  High  Court  in  any  criminal  cause  or 
matter  was  intended  to    refer  to  all  criminal 
matters  whatever  coming  before  the  High  Court." 
In  the  same  case  I  said :  *'  In  the  present  case  it 
is  said  that  the  judgment  must  be  confined  to  a 
judgment  in  a  criminal  cause  or  matter  in  the 
High  Court  itself,  and  does    not  extend  to  a 
proceeding  in  a  case  which  has  not  its  inception 
m  the  High  Court.    I  cannot  agree  to  that.    I 
should  read  the  clause  as  meaning  no  appeal  shall 
lie  from  any  decision  of  the  High  Court  by  way 
of  iudgment  in  any  criminal  cause  or  matter." 
I  will  try  and  express   my  meaning  in  other 
words.    I  think  the  clause  applies  to  a  decision 
by  way  of  judicial  determination  of  any  question 
raised  in  or  with  regard  to  proceedings,  the  subject 
matter  of  which  is  criminal  at  whatever  stage 
of  the  proceedings  the  question  may  arise.    If 
that  test  is  applied  here,  it  is  clear  that  the 
decision  of  the  Queen's  Bench   Division  was  a 
decision  by  way  of  judicial  determination  of  a 
question  raised  in  or  with  regard  to  the  proceed- 
ings before  Sir   James    Ingham.     Those  were 
clearly  proceedings  the  subject-matter  of  which 
was  criminal,  and  therefore  it  follows  that  this 
court  has  no  jurisdiction  to  hear  the  appeal.    It 
does  not,  however,  follow  that  this  court  has  no 
jurisdiction  to  hear  anjr  appeal  with  reference  to 
the  granting  or  refusing  of  a  writ  of   habeas 
corpus.    It  depends  upon  how  the  matter  arises. 
If  the  subject-matter  of  the  proceedings,  out  of 
which  the  application  arises    is  criminal,  then 
this    court    haa    no   jurisdiction;    but    if    not 
criminal,  then  this  court  would  have  jurisdiction. 
I  think  the  motion  must  be  dismissed. 

Jjustdlet,   L.J.— I   am  of   the   same  opinion. 
Whether  we  look  at  the  language  of  sect.  47,  or 


the  cases  decided  upon  it,  the  result  is  the  sama. 
The  true  construction  is  that  put  upon  it  by 
Mellish,  L.  J.,  in  Beg.  v.  Steel  (ubi  sup.),  where  he 
said :   *'  No  doubt  the  first  part  of  the  sectioa 
refers  to  the  Court  for  Crown  Cases  Beserved; 
but  it  goes  on  and  savs  that  no  appeal  shall  lie  from 
any  judgment  of  the  said  Hign  Court  in  any 
crimmal  cause  or  matter.    Are  you  to  confine 
this  to  the  Court  for  Crown  Cases  Beserved,  or  ia 
it  general,  extending  the  exception  or  exemptioii 
from  appeal  to  all  criminal  causes  or  matters  ?    I 
am  clearly  of  opinion  that  it  is  general,  and  that 
the  saving  clause  was  necessary  to  retain  the 
former  rights  of  appeal  for  error  on  the  record. 
If  this  were  not  so  tnere  would  be  an  appeal  from 
the  Court  of  Queen's  Bench,  not  only  on  every 
judgment,  but  on  any  order  in  a  criminal  case. 
The  intention  of  the  latter  part  of  sect.  47  was 
to  prevent  this ;  and  there  appears  no  reason,  bat 
the  contrary,  why  the  words  'no   appeal  shall 
lie  from  any  judgment  of  the  said  High  Court  in 
any  criminal  cause  or  matter,'  should  be  confined 
as  the  appellants  contend  to  the  High  Court  when 
sitting  as  a  court  for  the  consideration  of  Crown 
Cases  Beserved."     That  construction  has  been 
approved  in  subsequent  cases.     Can  it  be  said 
that  in  this  case  the  application  is  not  an  applica- 
tion in  a  criminal  cause  or  matter  p    In  substance 
it  certainly  is.    Its  whole  object  is  to  enable  a 
person  in  custody  to  escape  being  sent  to  America 
to  be  tried  upon  a  charge  of  forgery.    I  think  we 
have  no  jurisdiction  to  hear  the  appeal,  but  this 
must  not  be  taken  as  a  decision  that  we  have  no 
jurisdiction  to  hear  appeals  in  any  habeas  corpus 
matters.    In  many  cases  applications  are  made 
to  the  Queen's  Bench  Division  for  writs  of  habeas 
corptLSy  which  do  not  arise  out  of  any  criminal 
cause  or  matter;  in  such  cases  an  appeal  will 
lie. 

BowEN,  L.J. — I  am  of  the  same  opinion.  I 
think  that  we  ought  to  decide  the  question  oC 
jurisdiction,  so  as  not  to  leave  persons  who  are 
subject  to  extradition  proceedings  in  uncertainty 
as  to  whether  such  an  appeal  as  this  can  be 
brought.  Our  jurisdiction  depends  upon  whether 
the  decision  of  the  Queen's  Bench  Division  was  a 
judgment  in  a  criminal  cause  or  matter  within 
sect.  47.  Now,  that  decision  was  upon  an  appli- 
cation to  obtain  the  discharge  from  custody  of  a 
person  committed  to  prison  under  sect.  10  of  the 
JSxtradition  Act  1870.  That  section  is  to  apply 
"  in  the  case  of  a  fugitive  criminal  accused  of  an 
extradition  crime."  The  person  must  be  a  person 
who  has  fied  from  foreign  justice,  and  the  crime 
must  be  such  a  crime  as  is  specified  in  the  sche- 
dule and  is  a  crime  according  to  the  law  of  this 
country.  The  magistrate  has  to  consider  whether 
the  evidence  laid  before  him  is  such  as  would  be 
sufficient  according  to  English  law  to  jostiff 
the  committal  for  trial  of  the  person  accused. 
Surely  the  whole  matter  is  criminal  from  first  to 
last.  It  is  a  matter  dealt  with  by  persons  oon- 
versant  with  criminal  law,  and  competent  to 
decide  what  is  sufficient  evidence  to  justify  a 
committal.  The  application  for  a  writ  of  habeas 
corpus  depends  upon  whether  there  was  evidence 
before  the  magistrate  of  the  facts  upon  which  he 
is  called  on  to  decide.  Such  questions  certainly 
arise  out  of  a  criminal  matter,  and  it  follows  that 
the  judgment  given  upon  the  application  is  a 
judgment  in  a  criminal  matter.  I  need  only  add 
that  I  entirely  agreo   that  upon  the  facts  we 
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ought  not  to   interfere   with    the   magistrate's 

Motion  diamiaaed. 
Solicitors  for  applicant,  Brooha  and  Co, 


HIGH    COURT  OF  JUSTICE. 


CHANOEEY  DIYISIOK. 

Aug,  8,  9,  and  Oct.  24,  1888. 

(Before  Stikling,  J.) 

liEvis  V,  Weston-super-Mare  Local  Board  op 

Health,  (a) 

Public  HecOth  Act  1875  (38  ^  39  VicL  c.  55),  m. 
4, 16,  51,  54, 189, 190 — Local  authority  carrying 
water  main  through  private  property — "  Necea' 
aary  " — "  Surveyor  " — Feraon  acting  temporarily 
aa  aurveyor. 

By  the  joint  operation  of  aecta,  16  aiid  54  of  tlie 
Fulilic  Health  Act  1875,  a  heal  authority  provid' 
vng  their  diatrict  with  water,  may,  after  giving 
reasonable  notice  in  writing  to  the  owner  or 
occupier  (if  on  the  r^ort  of  the  aurveyor  it 
appeara  neceaaary),  carry  their  water  maina  into, 
through,  or  under  cmy  landa  whataoever  within 
their  diatrict. 

Held,  that,  in  the  caae  of  a  public  body  charged  with 
the  performance  of  public  dutiea,  the  word  **  necea- 
aary "  might  well  mean  "  neceaaary  for  tlie  effi- 
cient diacha/rge  of  the  duty  in  the  way  which  waa 
moat  for  the  benefit  of  the  public,"  and  it  waa 
intended  that,  if  the  public  intereata  required  it, 
the  local  authority  alihuld  have  power  to  lay  their 
maina  wider  the  landa  of  private  individMala,  and 
the  peraon  to  determine  aa  to  the  neceaaity  for 
that  waa  the  aurveyor. 

The  duty  of  the  aurveyor  in  auch  a  caae  ia  to  take  all 
the  ci7'cumatancea  of  the  caae  into  conaideration, 
and  come  to  a  conclusion  aa  to  the  beat  courae  to 
he  puraued  and  report  accordingly,  and  if  the 
coti/rt  finda  that  the  aurveyor  haa  exerciaed  hia 
judgment,  and  come  to  a  concluaion  in  good  faith, 
it  ought  not  to  interfere,  although  othsr  couraea, 
to  avoid  the  neceaaity  of  entering  on  private  land, 
might  be  pointed  out  cmd  admitted  to  be  practi- 
cable,  or  even  although  engineera  of  great 
eminence  might  come  forward  and  aay  that  they 
themselvea  would  have  reported  in  favour  of 
aome  alternative  courae. 

The  *' aurveyor  "  in  aect,  16  of  the  Act  ia,  in  the  caae  of 
an  urban  authority,  the  fit  a/nd  proper  peraon  duly 
appointed  by  the  authority  to  be  aurveyor  under 
aect,  189  of  the  Act,  A  peraon,  therefore,  appointed 
by  an  urban  authority  to  act  aa  asaiatant  aurveyor, 
and  afterwarda,  during  a  vacancy  in  the  office  of 
aurveyor,  to  act  aa  aurveyor  until  a  permanent 
aurveyor  waa  appointed,  ia  not  "  the  aurveyor " 
within  the  meaning  of  aect,  16,  or  aect,  180. 

This  was  a  motion  for  an  injunction  to  restrain 
the  defendants,  the  urban  local  authority  for  the 
district  of  Weston-super-Mare,  from  carrying  a 
water  main  through  certain  freehold  land  of  the 
plaintiff,  forming  part  of  the  garden  of  a  house 
known  as  "  Speden  Ham,"  at  Weston-super- 
Mare,  and  from  entering  on  the  plaintiff's  land 
for  that  purpose.  This  land  was  situated  in  the 
defendants'  district. 

(a)  Beported  by  A.  J.  Hall,  Esq.,  Barxteter-Bfe-Lair. 


The  defendants  had,  under  the  powers  given  by 
sect.  51  and  the  following  sections  of  the  Public 
Health  Act  1875,  undertaken  to  provide  their 
district  with  a  supply  of  water,  and  for  that 
purpose  had  made  on  land  of  their  own  adjoining 
the  plaintiff's  land  a  reservoir  from  which  they 
desired  to  carry  a  main  into  a  road  between 
which  and  the  reservoir  the  plaintiff's  land  lay. 

Previously  to  March  1888  negotiations  had 
taken  place  for  the  purchase  by  the  defendants  of 
a  strip  of  the  plaintiff's  land,  twenty  feet  wide,  for 
the  purpose  of  laying  the  main,  but  no  binding 
agreemeut  had  been  come  to  between  the 
parties. 

On  the  21st  March  1888  a  report  was  made  to 
the  defendants  in  the  following  terms : 

Sirs, — ^1  have  the  hononr  to  report  to  yon,  in  pnrsnanoe 
of  sects.  16  and  54  of  the  Public  Health  Act  1875,  that  it 
is  desirable  and  advisable  that  yonr  15in.  water  main 
shonld  be  carried  from  Arnndel-road  into  the  south  end 
of  yonr  reservoir  at  Montpelier,  and  that  it  will  be 
necessary  to  lay  the  said  water  main  through  land 
belon£^ng  to  one  John  Lewis  at  south  end  of  Speden 
Ham  premises  within  your  district,  and  I  therefore 
recommend  that  notice  from  yon  be  forthwith  given  to 
him  to  that  effect. — I  have  the  honour  to  be,  Sirs,  yonr 
Surveyor,  Abthub  Powell. 

Arthur  Powell  was  a  civil  engineer  in  the 
employment  of  the  defendants.  In  Nov.  1887  he 
had  been  appointed  to  act  as  assistant  to  Mr. 
Willacy,  the  then  surveyor,  who  was  in  a  bad 
state  of  health.  Mr.  Willacy  died  in  Dec.  1887, 
and  on  the  11th  Jan.  1888  the  following  resolution 
was  passed  by  the  defendants : 

That  Mr.  Arthur  Powell  bo  appointed  surveyor  to 
this  board  until  a  permanent  surveyor  be  appointed,  at 
the  same  proportionate  rate  of  salary  as  the  late 
surveyor  Mr.  WiUaoy  received,  commencing  from  the 
25th  day  of  December  last,  and  that  he  be  subject  to  a 
week's  notice  to  determine  such  appointment. 

Powell's  appointment  under  this  resolution  was 
determined  on  the  25th  March  1888  (four  days 
after  his  report),  when  Mr.  Collins  was  appointed 
surveyor  to  the  board.  Powell  was  a  candidate 
for  the  office,  but  was  not  elected.  He  remained 
in  the  service  of  the  board  as  waterworks 
engineer,  but  acted  under  the  supervision  of  the 
consulting  engineer  of  the  board  for  carrying  out 
their  works  for  the  supply  of  water. 

The  report  of  the  21st  March  1888  was  takeit 
into  consideration  by  the  board  and  adopted  on 
the  11th  April  1888.  On  the  18th  April  1888 
notice  by  the  board  was  served  on  the  plaintiff  to 
the  effect  that  on  the  report  of  their  surveyor  it 
appeared  necessary,  and  they  intended,  under  the 
powers  given  by  the  Public  Health  Act,  to  carry 
the  main  through  and  under  the  plaintiff's  land. 
A  correspondence  then  passed  between  the  parties, 
when  the  plaintiff  declined  to  allow  the  defendants 
to  lay  down  their  pipes  on  his  land,  and  on  the 
5th  June  1888  the  clerk  to  the  board  wrote  that 
if  the  plaintiff  did  not  voluntarily  give  possession 
the  board  would  apply  for  a  magistrate's  order 
under  sect.  305  of  the  Act,  authorising  them  to 
enter  and  do  the  works.  This,  however,  was  not 
done,  and  the  plaintiff,  finding  that  the  defen- 
dants were  carrying  their  pipes  up  to  hia  land  on 
each  side,  on  the  16th  June  1888  applied  for  and 
obtained  an  ex  parte  injunction,  which  was  after- 
wards continued  on  notice,  and  the  question 
now  was,  whether  this  injunction  ought  to  be 
continued  to  the  trial  of  the  action  or  further 
order. 
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The  sections  of  the  Act  most  material  to  the 
case  were: 

Seot.  51.  Any  nrban  authority  may  provide  their  dis- 
trict or  any  part  thereof,  and  any  rural  authority  may 
provide  their  district  or  any  contributory  place  therein, 
or  any  part  of  any  such  contributory  place,  with  a  supply 
of  water  proper  and  sufElcient  for  public  and  private 
purposes,  ana  for  thoee  purposes,  or  any  of  them,  may 
oonstruct  and  maintain  waterworks,  dig  wells,  aud  do 
any  other  necessary  acts. 

Sect.  54.  When  a  local  authority  supply  water  within 
their  district,  they  shall  have  the  same  powers,  and  be 
subject  to  the  same  restrictions  for  carrying  water-mains 
within  or  without  their  district  as  tney  have  and  are 
subject  to  for  carrying  sewers  within  or  without  their 
dis^ct  respectively  by  the  law  for  the  time  being  in 
force. 

Sect.  16.  Any  local  authority  may  carry  any  sewer 
through,  across,  or  under  anj  turnpike  road  or  any 
street  or  place  laid  out  as  or  intended  for  a  street,  or 
under  any  cellar  or  vault  which  may  be  under  the  pave- 
ment or  carriacre-way  of  any  street,  and  ^ter  giving 
reasonable  notice,  in  writing,  to  the  owner  or  occupier 
(if  on  the  report  of  the  surveyor  it  appears  necessary), 
into,  through,  or  under  any  lands  whatsoever  within 
their  district. 

Sect.  189.  Every  urban  authority  shall,  from  time  to 
time,  appoint  fit  and  proper  persons  to  be  medical  ofScer 
of  health,  surveyor,  inspector  of  nuisances,  clerk,  and 
treasurer  .  .  .  Every  urban  authoriiy  shall  also 
appoint  or  employ  such  assistant  collectors,  and  other 
officers  and  servants,  as  majr  be  necessary  ana  proper  for 
the  efficient  execution  of  tms  Act,  and  may  make  regula- 
tions with  respect  to  the  duties  and  conduct  of  the  officers 
and  servants  so  appointed  or  employed. 

Buckley,  Q.C.  and  Haldane  for  the  motion. — 
The  question  is  practically  one  as  to  the  constrac- 
tion  of  sects.  16  and  54  of  the  Public  Health  Act 
1875.  There  are  two  points :  (1)  as  to  whether  it 
is  necessary  to  carry  the  main  through  the 
plaintiff's  land ;  and  (2)  whether  Mr.  Powell  was 
**  the  surveyor  "  within  the  meaning  of  sect.  16  of 
the  Act.  By  the  joint  operation  of  those  sections, 
when  a  local  authority  supply  water  within  their 
district,  they  have  power  to  carry  water- 
mains  under  roads  or  streets,  and  **  after  giving 
reasonable  notice  in  writing  to  the  owner  or  occu- 
pier (if  on  the  report  of  the  surveyor  it  appears 
necessary)  into,  through,  or  under  any  lands 
whatsoever  within  their  district."  That  does  not 
mean,  if  it  appear  necessary  to  the  surveyor,  but 
if  on  the  report  it  would  appear  necessary  to  a 
court  of  competent  jurisdiction  who  had  to  de- 
termine the  question,  so  the  court  must  decide. 
[Stiuling,  J.  referred  to  Siochion  and  Darlington 
Railway  Company  v.  Brown,  3  L.  T.  Rep.  N.  S. 
131 ;  9  *H.  L.  Gas.  246.]  The  report  of  the  sur- 
veyor would  not  be  conclusive : 

Fhvoer  v.  London,  Brighton,  and  South  Coast  Bail- 
way  Company,  12  L.  T.  Bep.  N.  S.  10 ;  2  Dr.  &  Sm. 
890. 

It  is  only  evidence  for  the  court  to  consider,  and 
the  onus  of  proving  want  of  bona  fides  in  the 
report  no  doubt  rests  upon  those  who  impeach  it: 

JErrington  v.  Metropolitan  District  Railway  Com' 
pany,  46  L.  T.  Bep.  N.  S.  443,  446 ;  19  Ch.  Div. 
559,  571. 

The  report  is  not  very  clear  as  to  the  necessity ; 
it  says  it  is  "  desirable  and  advisable  "  to  lay  the 
main  in  the  way  mentioned.  "  Necessary  "  cannot 
mean  "  convenient."  Next,  Mr.  Powell,  who  made 
the  report,  was  not  "  the  surveyor  "  within  the 
meaning  of  sect.  16,  he  was  only  acting  tem- 
porarily, and  was  not  appointed  to  the  vacant 
place.  He  was  not  the  "  surveyor "  within  the 
definition  of  that  word  in  sect.  4  of  the   Act, 


which  applies  to  a  rural  authority  only ;  nor 
he  a  "  fit  and  proper  person  "  appointed  to  be  the 
surveyor  under  sect.  189,  which  is  the  section 
applicable  in  the  case  of  an  urban  authority. 

Oraham  Eastinga,  Q.C.  and  E.  Ford  for  the 
defendants. — ^The  report  complies  with  the  Act. 
Sect.  16  does  not  say  that  the  word  "  necessaiy  " 
must  be  used  in  the  report,  but  if  on  the  r^rt 
it  appears  necessary,  and  on  this  report  it  aoes. 
The  local  board  are  the  jnd^s  as  to  whether  it  is 
necessary  to  take  the  mam  through  the  land. 
That  appears  to  have  been  the  intention  of  the 
Act  in  sects.  23  to  25  dealing  with  the  analogous 
case  of  sewers : 

Ew  parte  Saunders,  11  Q.  B.  Div.  191. 

The  judgment  as  to  the  necessity  of  either  the 
surveyor  or  the  local  board  is  final.  Mr.  Powell 
was  a  person  appointed  to  perform  the  duties  of 
surveyor  under  the  Act,  and  so  was  within  the  de- 
finition of  surveyor.  The  present  surveyor,  who 
has  been  duly  elected,  and  is  undoubtedly  "  the 
surveyor "  within  the  meaning  of  the  Act,  has 
made  an  afiidavit  in  which  he  takes  the  same  view 
as  to  the  laying  of  the  main  that  Mr.  Powell  did, 
and  approves  of  Mr.  PowelFs  report.  The  plaintiff 
has  delayed  taking  proceedings  until  we  have 
done  a  portion  of  the  work.  If  we  are  restrained 
from  continuing,  that  work  will  be  thrown  away. 
Compensation  in  a  case  like  this  would  be  a  com- 
plete remedy.  The  defendants  are  a  public  body 
constituted  with  powers  to  be  exercised  for  the 
public  benefit. 

Haldane  in  reply. — The  plaintiff  always  re- 
sisted the  defendants'  right  to  enter  upon  his  land, 
so  much  so  that  they  threatened  to  apply  for  a 
magistrate's  order  under  sect.  305  oi  tne  Act 
to  obtain  power  to  enter  upon  it. 

Cur.  adu.vuU. 

Oct.  24. — Stirling,  J.  stated  the  facts  and  con- 
tinued:— It  was  objected  that  the  plaintiff  was  pre- 
cluded from  applying  for  an  injunction  by  his  delay. 
Having  regard  to  the  communications  and  cor- 
respondence which  passed  between  the  parties, 
ana  the  express  statement  made  on  behalf  of  the 
defendants  on  the  5th  June,  that  a  magi8tFale|8 
order  would  be  applied  for,  I  am  of  opinion  that  this 
objection  ought  not  to  prevail.  The  defendants 
claim  the  power  to  carry  their  main  through  the 

?laintiff's  land,  under  sects.  51,  54,  and  16  of  the 
ublic  Health  Act  1875.  [His  Lordship  read  the 
51st  section,  and  continued :]  The  power  is  pre- 
missive,  but  sect.  299  provides  tne  means  by 
which,  OD  complaint  to  the  Local  Government 
Board,  the  urban  authority  may  in  the  proper  case 
be  compelled  to  undertake  the  duty.  X^^  Lord- 
ship then  read  sect.  54  and  sect.  16  o£  the  Act, 
ana  continued :]  Then  by  sect.  308,  the  owner 
and  occupier  of  the  land  who  has  sustained  dam- 
age by  reason  of  the  construction  of  the  sewer,  or 
the  exercise  of  the  power,  may  obtain  compensa- 
tion for  the  damage  done.  The  injunction  was 
claimed  on  two  grounds  :  first,  it  was  said  that  it 
was  not,  and  did  not  appear  by  the  report  of  the 
21st  March  1888,  to  be  necessary  to  carry  the 
main  through  the  plaintifE's  land ;  and,  secondly, 
it  was  contended  tnat  Mr.  Powell,  by  whom  the 
report  was  made,  was  not  the  surveyor  within  the 
meaning  of  sect.  16.  Both  these  points  raised 
questions  upon  the  construction  of  the  Act  with 
which  I  think  it  is  right  to  deal.'    As  to  the  first 


MAGISTIIATES^  CASEa. 


669 


.Chak.  Div.] 


Lewis  v,  Wxston-supbr-Mabe  Local  Boa&d  op  Health. 


[Chan.  Div. 


point,  it  was  not  contended  that  the  word 
**  necessary "  in  the  16th  section  was  to  be  con- 
strued as  meaning  that  any  other  course  was 
physically  impossible.  What  was  urged  upon  me 
was,  that  the  route  chosen  by  the  defendants 
must  according  to  that  section  appear  necessary 
to  the  tribunal  which  is  to  determine  questions 
if  raised ;  that  is,  I  suppose,  the  court  of  first 
instance  in  the  first  place,  and,  I  suppose,  the 
Court  of  Appeal  if  the  decision  of  the  court  of 
first  instance  be  not  acquiesced  in,  and  finally 
the  House  of  Lords  if  tnat  tribunal  should  lie 
resorted  to.  Now,  there  are  few  engineering 
questions  on  which  it  is  not  found  that  engineers 
of  the  greatest  eminence  take  different  views,  and 
if  it  is  true  that  the  construction  of  the  enact- 
ment be  that  contended  for  by  the  plaintiff,  it 
seems  to  follow  that  no  local  authority  can  act 
upon  a  report  of  the  kind  in  question  without  the 
risk  of  a  protracted  liti^tion,  the  result  of  which 
would  depend  on  the  view  taken  by  the  court 
whose  decision  was  ultimately  invoked  of  the 
conflicting  evidence  of  experts.  Although,  so  far 
as  I  can  discover,  the  question  now  arises  for  the 
first  time  upon  this  particular  Act, analogous  ques- 
tions have  often  been  previously  raised  on  similar 
enactments  in  other  Acts  oE  Parliament,  and  it  is 
important  to  see  how  such  enactments  have  been 
dealt  with  by  the  court.  The  law  on  the  subject 
is  thus  stated  by  Lord  Cranworth  in  the  leading 
case  of  The  Stockton  and  Darlington  Bailwa/y 
Company  v.  Brovm,  He  says :  "  I  think  it  clear 
that,  when  the  Legislature  authorises  railway 
directors  " — he  was  there  dealing  with  a  railway 
company — "  to  take  for  the  purposes  of  their  un- 
dertaking an3r  lands  specially  described  in  their 
Act,  it  constitutes  them  the  sole  judges  as  to 
whether  thev  wiU  or  will  not  take  those  lands ; 
provided  only  that  they  take  them  bond  fide,  with 
the  object  of  using  them  for  the  purposes  au- 
thorised by  the  Legislature,  and  not  for  any 
sinister  or  collateral  purpose.  This  is  the  con- 
struction to  be  put  on  all  such  le^slative  powers, 
whether  the  language  of  the  Act  is  that  the  com- 
pany may  take  so  much  of  the  lands  as  is  necessary 
for  the  undertaking,  or  so  much  as  is  required  or 
is  expedient  to  be  taken,  or  simply  (as  in  this  case) 
that  the  company  may  take  lands  for  the  purposes 
of  the  undertaking.  In  such  cases  the  Legisla- 
ture, having  provided  what  it  considers  sufficient 
means  for  securing  adequate  compensation  to  the 
owners  of  the  land,  leaves  it  to  those  interested 
in  the  undertaking  to  say  to  what  extent  it  will 
be  useful  to  them  to  exercise  their  statutable 
powers."  Lord  Cranworth  is  there  dealing  with 
a  railway  company,  whose  directors  were  the  bodv 
intrusted  with  the  powers  sought  to  be  exercised, 
and  were  acting  in  the  interests  of  their  share- 
holders. But  the  principle  stated  may  even  more 
readily  be  applied  where  the  powers  are  vested 
in  a  public  corporation  charged  with  the  per- 
formance of  important  public  duties,  and  acting 
for  the  benefit  of  the  whole  communitv.  That 
is  shown,  among  other  cases,  by  Oalloway  v. 
The  Mayor  and  Commonalty  of  London  (14 
L.  T.  Rep.  K  S.  865 ;  L.  Rep.  1  H.  of  L.  34) 
and  The  iforth  London  Railway  Company  v.  The 
Metropolitan  Board  of  Works  (Johns.  405).  The 
latter  of  these  cases  also  shows  that  it  is  not,  as 
suggested  in  argument,  necessary  for  the  applica- 
tion of  the  principle  that  the  lands  on  which  the 
power  is  to  be  exercised  should  be  defined  by  a  refer- 


ence to  plans  and  books  of  reference,  or  otherwise. 
Havinf^  regard  to  these  cases,  even  if  the  words 
were  simply  "if  it  should  appear  necessary,"  I 
should  be  of  opinion  that  the  persons  to  judg^ 
were  the  local  authority,  or  a  competent  person 
employed  by  them  to  advise  them  upon  the  ques- 
tion.   The  words,  however,  are,  "  If  on  the  report 
of  the  surveyor  it  appears  necessary,"  and  npon 
these  words  I  think  the  person  to  determine  the 
necessity  is  the  surveyor.    As  to  the  mode  in 
which  he  is  to  exercise  his  judgment,  the  case  of 
Flower  v.  London,  Brighton,  and  Souih  Coast  Rail- 
way Company  was  referred  to  on  behalf  of  the 
plaintiff.    In  that  case  the  railway  com]>any  were 
desirous  of  taking  two  pieces  of  land  in  such  a 
position  that  prima  fade  they  would   not    bo 
required  by  the   railway  company.     The  Vice- 
Chancellor  in  his  judgment  says :  "  On  the  face  of 
it" — that  is  on  the  face  of  the  plan — "and  if 
there  was  no  evidence  on  the  subject,  I  should 
ask,  'What  can  the  company  want  with  those 
pieces  of  land?'"    Moreover  the  railway  com- 
pany had  not  included  them  in  two  notices  to 
treat  which  they  had  given  in  the  first  instance, 
and  there  was  evidence  on  behalf  of  the  plaintiff 
that  the  railway  company  did  not,  and  could  not, 
want  them  for  the  purposes  of  the  railway.    A 
motion  for  an  injunction  to  restrain  the  railway 
company  from  taking  them  was  made,  and  the 
argument  of  the  counsel  for  the  plaintiff  was 
apparently  that  the  company  was  not  taking  them 
bond  fide,  but  taking  them  for  some  purposes 
which  were  not  within  the  scope  of  their  Acts. 
The  only  evidence  adduced  by  the  railway  com- 
pany on  their   behalf  was   an   affidavit  of   the 
engineer  stating  simply,  in  so  many  words,  and 
without  anything  more,  that  the  lands  were  or 
would  be  required  for  the  purposes  of  the  com- 
pany, but  it  did  not  specify  the  purposes  for  which 
they,  would   be  required.    Upon  this  evidence 
Kindersley,  Y.C.  came  to  the  conclusion  that  the 
lands  were  not  bond  fide  wanted  for  the  purpo&es 
of   the  company,  and  granti^d  an  interlocutory 
injunction.    In  his  judgment  he  says  this  :  "  The 
plaintiff's  counsel  insist  that  the  company  cannot 
take  them,  aud  they  say  that,  looking  at  the  plans 
it  is  evident  that  it  is  .not   possible    that  the 
company  can  want  them  for  their  line  of  rail- 
way.    On  the  other  hand,  on  the  part  of  the 
company.  Sir  Charles  Fox,  the  engineer  of  the 
line,  says  in  his  affidavit  that,  in  his  opinion, 
the  fragments  of  the  land  in  question  are  or 
will  be  required  for  the  purposes  of  the  Act. 
He  does  not  say  for  what  specific  purposes,  but 
simply  they  are  or  will   be  wanted;    and   the 
question  is,  whether  the  railway  company  has  a 
right  to  take  any  lands,  or  houses,  or  premises  of 
any  kind  whatever,  simply  because  their  en^neer 
makes   an   affidavit  that  they  are    or  will   be 
required  for  the  purposes  of  the  Act,  without  say- 
inc:  what  those  purposes  are.    If  that  be  the  law, 
it  is  hard  to  conceive  a  law  more  likely  to  be 
detrimental  to  the  interests  of  the  public,  because 
the  effect  would  be  that  no  court  ot  justice  would 
have  the  power  to  try  the  question  " — now  observe 
what    the    question  .is  —  "whether     anv    giveu 
premises  are  fairly  and  bond  fide  wanted  for  the 
purposes    of    the   railway,    provided    only    the 
engineer  will  make  an  affidavit  saying  that  they 
are  or  will  be  wanted.    In  the  present  case  the 
engineer  who  makes  the  affidavit  is  above  all 
1  suspicion  of  being  capable  of  acting  dishonestly } 


670 


MAGISTBATES'   CASES. 


Chait.  Div.] 


Lewis  v.  Weston-sufer-Mabe  Local  Boabjd  ojf  Health. 


[Ohas.  Diy. 


but  there  might  be  cases  where  the  engineer 
might  not  be  so  trustworthy,  and  might  make 
such  an  affidavit  dishonestly,  and  even  falsely, 
and  it  being  a  matter  of  opinion  only,  and 
not  of  fact,  it  conld  never  be  proved  that 
he  had  sworn  falsely."  Then  he  refers  to 
the  cases,  and  he  refers  to  the  Stockton  and 
Darlington  BaiUoay  Company  v.  Brown,  which  I 
have  mentioned.  Then  ne  says :  "  In  the  course 
of  the  argument  I  was  pressed  to  assume,  because 
there  appeared  nothing  in  the  report  to  the  con- 
trary, that  in  that  case  there  was  no  statement  of 
the  purposes  for  which  the  premises  were 
required ;  but  I  have  caused  search  to  be  made  for 
the  pleadings,  and  it  appears  that,  in  the  answer 
and  in  the  affidavits,  the  purposes  for  which  the 
company  desired  to  take  the  land  were  fully  and 
particularly  set  out;  and  the  contention  raised 
oy  the  landowner  was,  that  those  purposes  could 
just  as  well  be  carried  into  effect  by  taking  a 
different  part  of  his  land  from  that  part  which 
^he  company  proposed  to  take."  Then  he  states 
the  different  stages  of  the  case,  and  then  he 
says :  **  The  House  of  Lords  decided  not  that  the 
mere  ipse  dixit  of  the  engineer  was  conclusive, 
but  that,  inasmuch  as  the  purposes  were  speci- 
fiedy  and  appeared  to  be  bond  fide  requirea  for 
the  undertaking,  the  question  what  particular 
land  should  be  taken  for  those  purposes  must  be 
entirely  in  the  discretion  of  the  company."  Upon 
that  the  Yice-Chancellor  granted  an  interlocu- 
tory injunction.  But  it  appears  that  the  case 
did  not  stop  there,  but  it  went  to  trial  along  with 
two  other  cases  of  Flower  v.  Miispratt  and  Flower 
v.  Frowd,  The  proceedings  at  the  hearing  are 
reported,  so  far  as  I  have  been  able  to  discover, 
omy  in  6  New  Beports  200,  and  what  took  place 
there  is  thus  stated :  "  Fresh  evidence  was  now 
adduced  by  the  company  to  show  that  the  land 
was  wanted,  and  an  affidavit  of  Sir  Chas.  Fox, 
their  engineer,  contained  the  following  clause ;  " 
and  then  it  is  set  out,  specifying  the  purposes  for 
which  the  pieces  of  land  were  wanted.  Cross 
evidence  was  put  in  by  the  plaintiff  to  show  that 
the  lands  in  dispute  were  not  wanted.  In  giving 
judgment  the  Yice-Chancellor  says  that  he 
adheres  to  the  opinion  expressed  on  the  former 
occasion  in  the  same  case,  "that  the  company 
ought  not  to  be  allowed  to  take  the  land  under 
the  powers  of  their  Acts,  on  the  merely  general 
affidavit  of  their  engineer  that  they  were  wanted 
for  the  purposes  of  the  Act.  It  was  for  the  court 
to  be  satisfied  that  the  lands  were  hond  fide 
wanted  for  the  purposes  of  the  Act,  and  to  see 
that  the  land  was  not  taken  merel]^  on  specula- 
tion, and  to  make  a  profit  by  selling  it  again. 
But  now  the  company  had  given  fresh  evidence 
as  to  the  specific  purposes  for  which  the  land  was 
wanted,  and  the  court  had  not  the  means  to  go 
beyond  this."  By  that  he  means,  as  I  take  it, 
that  the  court  would  not  inquire  beyond  being 
satisfied  by  the  hond  fide  statement  of  the 
engineer,  because  it  was  stated  that  there  was 
cross  evidence  put  in  by  the  plaintiff  to  show  that 
the  defendant's  engineer  was  wrong.  The  Vice- 
Chancellor  coes  on:  ''To  that  extent  it  must 
trust  the  oath  of  the  engineer.  No  doubt  there 
were  circumstances  to  excite  suspicion  that  the 
land  was  not  hond  fide  wanted,  viz.,  the  fact  that 
in  the  original  notices  to  treat  the  land  in  dispute 
was  not  contained,  and  the  awkward  shape  of  the 
land;   but  he  thought  the  company  had  fairly 


answered  these  objections  by  saying  that  when 
the  first  notices  were  sent  their  plans  were  imma- 
tured.    As  to  the  shape  of  the  pieces  roistered, 
though  the  company  might  not  have  taken  soch 
pieces  for  the  purposes  required,  and  though  they 
might  have  tuEen  one  large  piece  elsewhere,  yet» 
as  they  found  that  they  would  get  these  pieces 
cheaper,  and  that  they  would  do  for  the  purposeB 
required,  they  had  a  right  to  take  them."    And 
the  injunctions  were  refused.     So  that  at  the 
trial,  upon  the  further  evidence,  he  declined  to 
continue  the  injunction.    The  result  of  that  case 
appears  to  be,  that  the  engineer  was  bound  to 
exercise  a  hand  fide  judgment  in  the  matter;  and 
further,  that  if  the  judgment  was  contested  in  a 
court  of  law,  he  was  bound  to  give  evidence  in 
such  a  way  as  to  enable  the  court  to  judge,  and 
to  satisfy  the  court  that  he  had  acted  hondfids^ 
but  upon  being  so  satisfied,  the  court  declined  to 
interfere.  In  the  argument  before  me  pome  stress 
was  laid  upon  the  word  "  necessary,"  which  occurs 
in  the  Act,  and  it  was  said  that  that  word  was 
not  to  be  construed  as  meaning  simply  "con- 
venient."    That,  of    course,    is    a  question   of 
construction,  and  upon  that  I  would  refer  to  one 
case,  not  as  governing  this,  but  as  showing  the 

Principle  upon  which  the  word  "  necessary  "  has 
een  construed  by  the  court  with  reference  to 
similar  matters.  It  is  the  case  of  8ander9on  v. 
Gockermouth  and  WorkingUyn^  BaUiPOAf  Compaaiy 
(11  Beav.  497,  more  fully  reported  7  By.  &  Can. 
Ca.  613).  The  case  in  its  nature  was  a  different 
one  from  this,  but  it  relates  to  the  specific  per- 
formance of  an  agreement  between  tne  plaintiff 
and  the  defendants  for  the  sale  of  certain  land, 
and  there  was  a  stipulation  that  the  company 
should  make  such  roads,  ways,  and  slips  for  cattle 
'*  as  might  be  necessary."  The  question  arose  in 
a  suit  for  specific  performance  as  to  the  meaning 
of  that  word  "  necessary  "  occurring  in  the  agree- 
ment. Lord  Langdale,  M.B.  says:  '*The  word 
'  necessary '  must  receive  a  reasonable  interpreta- 
tion, having  regard  to  the  circumstanoes  and 
situation  of  both  sides,  and  I  must  construe  it 
with  reference  to  what  is  proper  to  be  done  by 
one  for  the  convenience  of  the  other.  I  consider 
the  expression  to  mean  such  roads,  ways,  and 
slips  for  cattle  as  might  be  necessary  and  proper 
for  convenient  communication  between  the 
separate  portions  of  the  plaintiffs'  land."  And 
he  directed  an  inquiry  before  the  master  in  the 
terms  which  he  uses  there  as  expressing  the 
meaning  which  he  attaches  to  the  word 
"  necessary."  The  case  was  appealed,  and  came 
before  Lord  Cottenham.  Lord  Cottenham  did  not 
discuss  the  construction*  but  he  affirmed  simply 
the  judgment  of  the  Master  of  the  Bolls,  statmff 
that,  in  his  opinion,  the  Master  of  the  Bolls  haS 
taken  the  proper  view.  I  am  not  citing  that  case 
as  governing  the  present  one  in  anv  way,  beyond 
this,  as  showing  (which  perhaps  did  not  want  any 
authority)  that,  in  construing  the  document  before 
the  court,  the  surrounding  circumstances  are  to 
be  looked  at,  and  a  reasonable  construction  is  to 
be  put  upon  the  word  **  necessary  "  having  regard 
to  those  circumstances.  Now,  here  the  hefOB" 
lature  is  dealing  with  public  bodies,  who  aw 
charged  with  the  performance  of  certain  public 
duties.  In  the  performance  of  these  duties  the 
interests  of  the  public  are  primarily  to  be 
regarded;  and,  in  such  a  case,  it  seems  to  me 
that  "  necessary  "  may  well  mean  "  necessary  for 
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the  efficient  discharge  of  the  dufcy  in  the  way 
which  is  most  for  the  benefit  of  the  pablic."  In 
the  natural  course  of  things,  the  sewers  and  water 
mains  would  generally  be  laid  under  streets,  and 
the  Legislature  evidently  contemplated  that  this 
would  be  the  case;  but,  if  the  public  interests 
required  it,  if  the  sewage  could  be  more  efficiently 
removed,  or  the  water  be  better  conveyed,  by 
laying  the  sewers  or  mains  under  the  lands  of 
private  individuals,  it  is  reasonable,  as  I  think, 
that  the  board  should  have  power  to  adopt  such 
a  course,  and  I  think  the  power  to  do  this  was 
intended  to  be  conferred.  I  think,  therefore,  it  was 
the  duty  of  the  surveyor  to  take  all  the  circum- 
stances of  the  case  into  consideration,  and  come 
to  a  conclusion  as  to  the  best  course  to  be  pur- 
sued, and  to  report  accordingly,  saying  what  was 
necessary  to  be  done  in  order  to  carry  into  effect 
the  scheme  which  commended  itself  to  his  judg- 
ment. Tf  the  court  finds  the  surveyor  has 
exercised  his  judgment,  and  come  to  a  conclusion 
in  good  faith,  I  apprehend  that,  according  to  the 
authorities  cited,  it  ought  not  to  interfere, 
although  other  courses  to  avoid  the  necessity  of 
entering  on  private  land  might  be  pointed  out, 
and  might  be  admitted  to  be  practicaole,  or  even 
although  engineers  of  great  eminence  might  come 
f  orwaixL  and  say  that  they  themselves  would  have 
reported  in  favour  of  the  adoption  of  some  such 
alternative  course.  The  second  objection  by  the 
plaintiff  was,  that  Mr.  Arthur  Powell  was  not  the 
surveyor  within  the  meaning  of  the  16th  section 
of  the  Public  Health  Act.  The  material  sections 
to  be  considered  with  reference  to  this  are  the 
189th,  the  190th,  and  part  of  sect.  4,  which  is  the 
interpretation  clause.  [His  Lordship  read  sect. 
189,  and  continued  :]  Then  the  following  section 
deals  with  the  rural  authorities,  and  it  differs 
somewhat  in  the  mode  in  which  it  is  expressed : 
'*  Every  rural  authority  shall  from  time  to  time 
appoint  fit  and  proper  persons  to  be  medical 
officer  or  officers  of  health,  and  inspector  or 
inspectors  of  nuisances ;  they  shall  also  appoint 
such  assistants  and  other  officers  and  servants  as 
may  be  necessary  and  proper  for  the  efficient 
execution  of  this  Act."  There  is  no  power  to 
appoint  a  surveyor,  and  by  the  interpretation 
clause,  sect.  4,  "  Surveyor  includes  any  person 
appointed  by  a  rural  authority  to  perform  any 
of  the  duties  of  surveyor  under  this  Act."  So 
that  it  appears  from  that,  that  under  the  words 
*'  appoint  such  assistants,  and  other  officers  and 
servants  as  may  be  necessary  and  propr  for  the 
efficient  execution  of  this  Act,"  a  rural  authority 
has  the  power  to  appoint  a  person  to  perform  part 
of  the  duties  of  the  surveyor  under  this  Act,  and 
in  the  case  of  the  rural  authority  such  person  is 
to  be  deemed  as  included  in  the  term  '*  surveyor." 
But  there  is  no  such  provision  with  reference  to 
urban  authorities,  and,  in  my  opinion,  the 
surveyor  mentioned  in  sect.  16,  dealing  with  the 
urban  authority,  is  the  fit  and  proper  person 
duly  appointed  to  be  surveyor  under  sect.  189  of 
the  Act,  and  no  other,  not  even  an  engineer  of 
great  eminence  whom  the  authority  may  see  fit 
to  consult  with  reference  to  works  on  which  they 
are  engaged.  The  question  then  arises,  was  Mr. 
Arthur  Powell  such  a  person  P  In  my  opinion  he 
was  not.  The  board  had  never  come  to  the  con- 
clusion that  he  was  a  fit  and  proper  person  to  be 
their  surveyor  within  the  meaning  of  sect.  189. 
All  they  had  determined  was,  first,  that  he  was 


competent  to  be  their  assistant  surveyor ;  and 
secondly,  to  discharge  such  of  the  duties  of 
surveyor  as  might  be  necessary  or  proper  to  be 
discharged  during  the  vacancy  in  the  office  of 
surveyor.  He  was,  in  fact,  as  it  seems  to  me,  in 
the  language  of  the  Act,  an  officer  or  servant 
**  necessary  or  proper  for  the  efficient  execution 
of  the  Act,"  but  not  the  surveyor  within  the 
meaning  of  sect.  189  or  sect.  16.  It  is  said  that 
the  present  surveyor,  who  is  admitted  to  have 
been  duly  appointed,  and  to  be  "  the  surveyor,"  has 
m'ade  an  affiaavit  in  which  he  takes  the  same  view* 
and  approves  of  the  report  of  Mr.^  Powell.  I 
think,  however,  this  is  not  material  for  the 
present  purpose.  The  defendants  seek  to  avail 
themselves  of  the  powers  conferred  upon  them  by 
the  Act  to  take  lands  in  derogation  of  the  plain- 
tiff's right,  and  in  so  doing  they  must  follow 
strictly  the  terms  of  the  power.  The  existence 
of  the  report  of  the  "  surveyor"  on  which  the  acts, 
contempmted  by  them  appear  to  be  necessary  is; 
in  my  judgment,  a  condition  precedent  to  the 
doing  of  those  acts,  and,  as  I  think  the  report  of 
the  21st  March,  on  which  the  whole  of  the  pro- 
ceedings are  founded^  was  not  the  report  of  the 
"surveyor"  within  the  meaning  of  the  section, 
the  plaintiff  seems  to  me  entitled  to  an  injunction 
until  the  trial  of  the  action,  or  further  order,  to 
restrain  the  defendants  from  acting  on  the  notice 
of  the  18th  April  1888.  It  becomes  unnecessary 
to  express  any  opinion  on  the  other  points  of  the 
case,  out  it  may  be  ri^ht  I  should  say  that  I  have 
not  been  able  to  satisfy  myself  on  the  existing 
evidence  whether  Mr.  Powell,  supposing  him  to 
be  surveyor,  has  done  that  which  I  tnink  ne  would 
have  been  bound  to  do,  exercised  an  independent 
judgment  as  to  the  necessity  of  adopting  the 
course  intended  to  be  pursued  by  the  board,  or 
whether  he  has  not,  in  truth,  without  exercising 
any  judgment  on  the  case,  adopted  the  views  ot 
Mr.  Edward  Cousens,  under  whose  supervision  he 
is  stated  to  ,act.  In  saying  that,  I  am  not  at  all 
to  be  understood  as  saying  that  the  board  or  Mr. 
Powell  may  not  avail  themselves  of  the  benefit  of 
Mr.  Edward  Cousens'  opinion ;  but,  as  it  seems  to 
me,  the  surveyor  of  tne  board  is  not  entitled 
simply  to  leave  it  to  Mr.  Edward  Cousens  to  say 
what  should  be  done,  but  ought  in  each  case  to 
exercise  a  judgment  of  his  own.  I  think,  there- 
fore, there  ought  to  be  an  injunction  in  the  terms 
I  have  mentioned,  and,  as  regards  the  costs, 
having  regard  to  the  nature  of  the  case,  I  think 
it  will  be  oetter  to  reserve  them. 

Solicitors  for  the  plaintiff.  Underwood,  Son,  and 
Piper, 

Solicitors  for  the  defendants,  Davibeny  and 
Mead,  agents  for  William  Smith  and  Sona^ 
Weston-super-Mare. 


QUEEN'S  BENCH  DIVISION. 

Monday,  Oct  29,  1888. 

(Before  Lord  Colbbidge,  C.J.  and  Grai^thah,  J.) 

Beg.  v.  Sheplbt  asd  others,  (a) 

Poor  law — Sturgea  Boume*8  Act  (59  Oeo.  3,  c.  12) 
— Assistant  overseer — Election '-^Warra/nt  of 
justices — Jurisdiction, 

By  Stu/rges  Bourne's  Act  (59  Cho.  3,  c.  12),  a.  7,  U 
is    enacted   that  it    shall    he    lawful  for    the 

(a)  Reported  by  W.  H.  Hobsfall,  Esq.,  BarrlBtoi>at-Law. 


672 


MAGISTRATES'  OASES. 


Q.B.  Div.] 


Beg.  V,  Shbplet  and  othebs. 


[Q.B.  Bit. 


inhahitanta  of  any  pariah  in  veairy  asaemhled  to 
nominate  and  elect  any  person  to  he  aasiatant 
overseer,  and  it  shaU  he  lawful  for  any  two  of 
His  Majesty's  justices  of  the  peace,  and  they  are 
thereby  empowered  hy  warrant  under  their  hands 
and  seals,  to  appoint  any  person  or  persons  who 
srtall  he  so  nominaied  and  elected  to  he  assistant 
overseer  or  overseers  of  the  poor. 
Held,  thut  the  justices  were  oound  to  appoint  the 
'  person  presented  to  them  as  having  been  elected 
assistant  overseer  hy  the  vestry,  and  that  they 
could  not  withhold  their  warrant  hecause  it  was 
alleged  hy  an.  unsuccessftd  candidate  for  the 
office  that  the  deotion  had  not  been  properly  ooti* 
ducted. 

On  the  4th  May  1888  a  notice  was  issued  by  the 
charchwardens  of  the  parish  of  Glossop,  in  the 
county  of  Derby,  calling  a  meeting  of  the  vestry 
for  the  11th  May  to  elect  an  assistant  overseer 
for  the  parish. 

Sect.  7  of  Sturges  Bourne's  Act  (59  Geo.  3, 
c.  12),  under  which  assistant  overseers  are 
appointed,  provides  as  follows : 

That  it  bIiaU  be  latrfol  for  the  inhabitants  of  any 
parish  in  vestry  assembled  to  nominate  and  elect  any 
discreet  person  or  persons  to  be  assistant  overseer  or 
overseers  of  the  poor  of  snoh  parish,  and  to  determine 
and  sueoif  J  the  duties  to  be  by  them  exeonted  or  per- 
formea,  and  to  fix  such  yearly  salarr  for  the  exeoation 
of  the  said  office  as  shall  by  snoh  inhabitants  in  vestiy 
be  thonffht  fit ;  and  i^.  shall  oe  lawful  for  any  two  of  His 
Majesty  s  justices  of  the  peace,  and  they  are  hereby 
empowered  by  warrant  unaer  their  hands  and  seals,  to 
appoint  any  person  or  persons  who  shall  be  so  nominated 
and  elected  to  be  assistant  overseer  or  overseers  of  the 
poor,  for  such  purposes  and  with  such  salary  as  shall 
have  been  fixed  by  the  inhabitants  in  vestry. 

On  the  11th  May  the  vestry  meeting  was  held, 
and,  after  a  chairman  had  been  elected,  two 
candidates,  named  Bridge  and  Massey,  were 
nominated  for  the  office  of  assistant  overseer. 
On' a  show  of  hands  the  chairman  announced  that 
Massey  was  in  a  majority,  and  a  poll  was 
demanded  on  behalf  of  Bridge.  The  poll  was  held 
the  following  day,  and  at  its  close  the  chairman 
said  that  MasR&y  had  received  1247  votes  and 
Bridge  1245,  and  declared  Massey  duly  elected  to 
the  office.  A  protest  was  made  on  behalf  of 
Bridge  that  the  votes  had  not  been  correctly 
counted,  and  that  some  persons  had  been  allowed 
to  give  more  votes  than  they  were  entitled  to. 
A  scrutiny  was  demanded,  and  the  chairman 
said  he  would  allow  it  to  take  place  if  a  sum 
sufiicidnt  to  cover  the  expense  of  holding  it  was 
deposited,  but  this  offer  was  not  accepted.  On 
Massey  being  presented  to  the  justices  as  the 
person  who  had  been  elected  at  the  vestry  meet- 
ing as  assistant  overseer,  an  application  was  made 
to  them  on  behalf  of  Bridge  to  withhold  their 
warrant  on  the  same  grounds  as  stated  in  the 
protest  made  on  behalf  of  Bridge  to  the  chairman 
of  the  vestry  meeting.  The  justices  granted  the 
application,  and  refused  to  issue  their  warrant. 

A  rule  nisi  was  obtained  for  a  mandamus  calling 
upon  the  justices  to  show  cause  why  they  should 
not  issue  their  warrant  appointing  Massey  to  the 
office  of  assistant  overseer. 

Asquith,  for  the  justices,  showed  cause. — Massey 
was  not  really  elected  by  the  vestry  because  the 
poll  was  not  properly  taken,  and  many  persons 
who  voted  were  allowed  to  give  more  votes  than 
they  were  entitled  to  by  58  Geo.  3,  c.  69,  p.  3.  The 
justices  ought  to  satisfy  themselves,  before  they  « 


issue  their  warrant,  that  the  person  who  is  pre- 
sented to  them  has  been  duly  elected.  Tliere  » 
no  other  way  by  which  an  assistant  overseer,  who 
has  not  been  duly  elected,  can  be  deprived  of 
office.  This  is  not  a  oase  in  which  a  quo  warranto 
would  lie. 

Cunningham  Cflen,  in  support  of  the  role,  was 
not  called  upon. 

Lord  CoiiEaiDGE,  G.J. — ^I  have  no  doubt  that 
the  justices  acted  in  this  case  without  jurisdic- 
tion. The  Act  to  which  we  have  been  referred 
was  passed  in  1819,  and  deals  with  the  election 
of  parish  officers,  conducted  under  the  prior  Act 
passed  in  ±818,  which  points  out  the  method  of 
voting,  and  the  apportionment  of  voting  power 
at  vestry  meetings.  The  argument  that  the 
justices  were  entitled  to  question  the  validity 
of  this  election  of  the  assistant  overseer  would 
tend  also  to  show  that  they  were  entitled  to 
inquire  into  the  validity  of  the  election  of  the 
chairman  of  the  vestry  meeting.  I  do  not 
think  that  is  so.  When  the  chairman  is  elected 
he  has  to  determine  which  candidate  has  the 
majority  of  votes.  Then  certain  formalities  have 
to  be  gone  through,  the  minutes  have  to  be  drawn 
up  and  signed.  That  was  all  done  properly,  and 
the  chairman  concluded  with  a  declaration  of  the 
election  of  Massey,  and  offei-ed,  when  Bridge 
demanded  a  scrutiny,  to  allow  it  to  take  place  if 
a  sufficient  sum  was  deposited  to  cover  the 
expense.  The  Act  says,  that  it  sha!l  be  lawful 
for  any  two  justices  to  issue  their  warrant  to 
appoint  the  person  nominated  and  elected  by  the 
vestry.  That  does  not  look  as  if  they  were 
empowered  to  examine  into  the  nature  of  the 
election.  The  Act  seems  only  to  require  that 
they  should  have  regard  to  the  question  whether 
the  minutes  have  been  properly  entered  and 
signed,  and  that  the  person  presented  to  them  is 
the  person  elected  oy  the  vestry.  The  hct  is 
clear  that  there  is  no  appeal  from  such  an 
election,  and,  indeed,  until  recent  years  there 
was  no  appeal  from  the  decision  of  the  presiding 
official  in  the  election  of  the  important  office  of 
member  of  a  local  board  save  by  the  cumbrous 
method  of  a  quo  warranto.  1  do  not  say  that 
there  may  not  be  serious  consequences  for  a 
person  not  duly  elected  who  makes  himself  in 
any  way  responsible,  and  has  to  plead  when  taken 
to  task  that  he  has  been  duly  elected  by  the 
vestry.  But  this  Act  was  passed  sixty-eight 
years  ago,  and  during  that  time,  so  far  as  I  am 
aware  from  my  own  experience  and  the  confes- 
sion of  counsel,  no  such  suggestion  has  been 
made  as  to  the  existence  of  this  power  which  wa 
have  been  asked  to  say  the  magistirates  were 
right  in  exercising.  I  think,  indeed,  that  if  we 
were  to  decide  that  they  were  right  in.  their 
action,  we  should  be  introducing  a  mischievoos 
precedent. 

Gkantham,  J. — ^I  am  of  the  same  opinion.  The 
case  of  Bhingley  y.  Burridge  (11  M.  &  "W.  503)  is 
to  some  extent  in  point,  for  in  that  case,  thom^ 
the  minutes  of  the  resolution  of  theveetrj  elect- 
ing an  assistant  overseer  did  not  specify  the 
duties  to  be  performed  bjr  him,  it  was  held  that 
the  appointment  was  within  the  statute,  and  that 
the  justices  had  no  power  except  to  confirm  the 
resolution  of  the  vestry.  ^^^  ahaoUde. 

Solicitors  for  the  justices,  Sharpe,   Paribnf, 
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Prikhard,   and    Shafpe,   agents    fojr    TUfeedale, 
G^lossop. 

Bolicitors   for  the  overseer,    Wilkin$,   Blyth, 
and  Duttcm,  agents  for  G.  Davis,  (xlossop. 


TTiAirsday,  Aug.  9, 1888. 

(Before  Mavistt  and  Hawkins,  JJ.) 

Exa.  V.  SlULDB  (Metropolitan  Police  Magistrate) ; 
Ex  parte  Yeowabd.  (a) 

DoffB — **  €foad$  "  —  Summont  for  detaining  dog-^ 
Power  of  a  metropolitan  police  magistrate  to 
order  the  delivery  up  of  a  dog  as  *'  goods  "  under 
2  I*  3  Viet.  c.  71  (An  Act  for  BegtUating  the 
PoUoe  Courts  in  the  Metropolis),  s.  40. 

Beet,  4/0  cf  2  ^S  Vict,  e,  71,  enables  a  metropolitan 
police  magistraie,  upon  compladnt  by  any  person 
claiming  to  be  enHtled  to  amy  "  goods "  {not  ex- 
ceeding Ibl.  in  value),  detained  by  any  person 
ufithin  ths  limits  of  the  metropolitan  police  dtstriet, 
to  summon  the  person  complained  of  and  inmiire 
into  the  title  to  the  said  *'  goods"  and,  if  satisfied 
that  such  goods  are  detained  without  just  cause, 
to  order  the  "  goods  "  to  be  delivered  to  the  ov?ner 
thereof 

Held,  thai  the  word  *'  goods  "  in  this  section  includes 
dogs,  and  that  therefore  the  magistrate  has 
power,  under  this  section,  to  order  a  dog  unlaw- 
fully detained  to  be  delivered  up  to  the  owner 
ihereof. 

KuLE  for  A  m,amdaMius  to  W.  Rlade,  Esq.,  metro- 
politan police  magistrate,  to  compel  him  to  issue 
a  summons  against  one  William  Manners,  calling 
on  the  said  William  Manners  to  appear  before 
him  and  show  cause  why  he  should  not  deliver  up 
to  the  applicant,  Bichard  Yeoward,  a  certain  dog 
.alleged  to  belong  to  the  applicant. 

The  facts,  according  to  the  affidavit  of  the 
applicant,  were  as  follows : — 

On  the  18th  July  1888  the  applicant  lost  a  dog 
whieh  he  had  bought  on  the  21st  April  1888,  the 
dog  being  of  less  value  than  152.  A  few  days 
after  the  Toss  of  the  dog,  William  Manners  called 
at  the  applicant's  house,  with  the  collar  the  dog 
was  wearing  on  the  day  it  was  lost,  and  said  that 
he  had  the  dog,  and  that  he  intended  to  keep  it, 
as  he  had  lost  it  some  months  before.  The  appli- 
cant several  times  applied  to  have  the  dog  back, 
but  Manners  always  refused  to  give  it  up.  The 
applicant  then  applied  to  Mr.  Slade,  police  magis- 
trate at  Southwark  Police-court,  for  a  summons 
nnder  sect.  40  of  2  &  3  Vict.  c.  71  (An  Act  for 
Begulating  the  Police  Courts  in  the  Metropolis), 
palUing  upon  the  said  William  Manners  to  appear 
before  him  and  show  cause  why  he  Rhould  not 
deliver  up  the  dog  to  the  applicant.  The  magis- 
tarate  refused  to  grant  the  summons,  on  the 
l^und  that  a  dog  does  not  eome  within  the 
description  of  "  goods  "  in  the  said  section,  and 
tiiat  he  had  no  power  to  grant  the  summons ;  but 
be  expressed  a  wish  that  an  application  should  be 
made  for  a  manda/nms  to  settle  the  question 
whether  a  dog  came  within  the  meaning  of 
<'  goods  "  in  the  said  section. 

Sect.  40  of  2  &  3  Vict.  c.  71,  provides : 

ITpon  the  complaint  made  to  any  of  the  said  magis^ 
trates  [that  is,  the  metropolitan  police  magiBtrates]  by 
any  person  claiming  to  be  entitled  to  the  property  or 

(a)  Reported  by  Hbnkt  Lvioh.  Etxi.,  Banister  at-Lav. 
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possession  of  anv  "goods"  which  are  detained  by  any 
other  person  witnin  the  limits  of  the  metropolitan  poHce 
district,  the  value  of  which  shall  not  be  greater  than 
fifteen  pounds  .  .  .  it  shall  be  lawful  for  snchmagis- 
iarate  to  summon  the  person  complained  of,  and  to  inquire 
into  the  title  thereto,  or  to  the  possession  thereof,  and 
if  it  shsJl  appear  to  the  magistrate  that  such  goods  have 
been  detained  without  juBt  cause,  after  due  notice  of  the 
claim  made  by  the  person  complaining  ...  it  shall 
be  lawful  for  such  magistrate  to  order  the  "goods"  to 
be  delivered  to  the  owner  thereof  ,  .  .  and  every 
person  who  shall  neglect  or  refuse  to  deliver  up  the 
goods  according  to  such  order,  shall  forfeit  to  the  party 
aggrieved  the  full  value  of  such  eoods,  not  greater  than 
tiie  sum  of  fifteen  pounds,  such  value  to  be  determined  by 
the  magistrates :  F^vldea  always,  that  no  such  order  shall 
bar  any  person  from  recovering  poesession  of  the  goods 
or  money  so  delivered  or  forfeited,  by  suit  or  action  at 
law,  from  the  person  to  whose  possession  such  goods  or 
money  shall  come  by  virtue  of  such  order,  so  that  such 
action  be  commenced  within  six  calendar  months  next 
after  such  order  shall  be  made. 

Mead  showed  cause  against  the  rule. — Dogs  do 
not  come  within  the  meaning  of  "  goods  "  in  this 
section  of  the  Act.  [Hjlvjcins,  J.^-Then  if  a  dog 
of  mine  be  taken,  how  am  I  to  get  it  back?]  In 
the  County  Court  or  in  the  High  Court,  according 
to  its  value.  A  man  can  be  indicted  for  stealing 
the  dog's  collar,  but  not  at  common  law  for  stealing 
the  dog.  The  word  "goods"  is  used  in  the  section 
intentionally,  when  other  words  might  have  been 
used.  [Hawkins,  J. — Could  you  sue  in  detinue 
for  a  dog  P]  Tes ;  you  could  sue  for  many  things 
which  are  not  "goods" — ^for  example,  bills  of 
exchange,  apes,  Ac.  [Manistt,  J. — From  the 
proviso  at  the  end  of  the  section  it  would  seem  as 
if  money  were  goods,  there  being  the  words,  or 
"money  so  delivered."  Hawkiks,  J. — Suppose 
I  make  a  will  and  leave  all  my  worldly  gooas  to 
A.  B.,  would  not  my  dogs,  &c.,  pass  under  my 
will  F]  If  it  had  been  intended  that  the  powers 
of  the  magistrate  should  extend  to  every  kind  of 
property,  then  the  more  general  word  "  property 
would  have  been  used,  and  not  "  goods. 
[Hawkins,  J.  (referring  to  the  Innkeepers  Act 
1878). — ^The  landlord  may  dispose  of  goods  left 
in  his  care — could  he  sell  a  dog  left  in  his  careP] 
I  submit  not.  "Goods"  is  a  technical  expres- 
sion, and  is  synonymous  with  "  chattels,"  and 
"  chattels "  is  synonymous  with  "  goods,"  as  we 
see  by  the  definition  of  chattels  as  given  in  the 
Imperial  Dictionary.  In  Beg.  v.  BdHnson  (Bell's 
Crown  Cases,  34)  it  was  held  that  dogs,  not  being 
the  subject  of  larceny,  are  not  chattels  within  the 
meaning  of  sect.  53  of  7  &  8  Greo.  4,  c.  29,  and 
that,  consequently,  a  person  cannot  be  convicted 
under  the  above  section  of  obtaining  a  dog  by 
false  pretences.  [Manistt,  J. — I  must  say  I  very 
seriously  doubt  whether  a  dog  is  a  "  chattel  "^  in 
the  proper  sense  of  the  word,  but  I  should  think 
it  is  "  goods/'  Is  a  horse  goods  P]  Yes ;  because 
it  is  not  one  of  the  class  ferae  naturae.  Provision 
has  been  made  by  statute  for  the  stealing  of 
dogs. 

Colaok,  in  support  of  the  role^  was  not  oall^ 
upon. 

Manistt,  J.— The  fair  and  reasonable  constmo- 
tion  of  sect.  40  of  2  &  3  Yict.c.  71,  seems  to  me  to 
require  that "  goods  "  should  include  dogs.  There 
may  be  many  instances  given  in  which  "  goods  " 
ought  to  be  so  construed  as  including  doc^,  and 
I  think  no  better  example  can  be  given  than 
that  given  by  my  brother  Hawkins,  "  I  leave  all 
my  worldly  goods  to  A.  B.,"  which  would  seem  to 
me  to  incla&  dogs.    I  should  have  thought  it  a 
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Tery  narrow  construction  of  the  section  to  have 
held  that  '*  goods  "  did  not  include  dogs. 

Hawkins,  J. — I  am  clearly  of  the  same  opinion. 
Good  sense  seems  to  require  that  we  should  put 
this  construction  on  the  word  "  goods  "  in  this 
statute.  All  I  have  to  say  I  have  said  in  the 
course  of  the  argument. 

Bule  absolute  for  a  mandamus. 

Solicitor  for  the  magistrate,  Solicitor  for  tJie 
Treojniry. 

Solicitors  for  the  applicant,  S,  M,  and  /.  B, 
Benson, 


CBOVnX  CASES  BESEBVSD. 


CORBECTTON.— In  the  serond  line  of  the  Judgment  of  Huddleston, 
B.,  at  p.  659,  ante,  the  word  "  mast "  shoald  have  been  *'  cannot" 


Saturday,  Nov.  24, 1888. 

(Before  Lord  Coleridge,  C. J.,  Manistt,  Hawkins, 

Day,  and  Smith,  JJ.) 

Eeg.  v.  Adams,  (a) 

Criminal  law  —  Obscene  libel  —  Letter  inciting 
recipient  to  act  of  immorality — Question  for  jury 
— Verdict  of  guilty  * 

Upon  an  indictment  for  writing  and  publishing  to 
another  a  letter  containing  divers  false,  scanda^ 
lous,  malicious,  and  defamatory  matters  and 
things  of  and  concerning  such  other  person,  which 
letter  contained  a  solicitation  to  the  recipient,  a 
young  woman,  to  commit  an  act  of  immorality 
with  the  prisoner,  and  an  offer  to  her  of  money  in 
the  event  of  the  solicitation  being  acceded  to  : 

Held,  that  it  was  for  the  jury  to  say  whether  stich 
letter  contained  a  defamatory  libel  tending  to 
asperse  the  character  of  the  person  to  whom  it 
was  addressed  and  to  bring  her  into  contempt,  and 
calcuUUed  also  to  provoke  a  breach  of  the  peace ; 
and  that,  as  tJie  sending  of  such  a  letter  to  a 
virtuous  young  woman  might  reasonably  prO' 
voice  on  Jierpart  or  on  the  part  of  those  connected 
with  her  a  breach  of  the  pea^e,  the  jury  having 
found  the  prisoner  guilty  must  be  taken  to  have 
found  that  the  letter  contained  such  a  defamatory 
libel,  and  that  the  prisoner  was  therefore  rightly 
convicted. 

Qucere,  whether  the  writing  and  sending  to  a  person 
an  indecent  and  obscene  letter  with  intent  to 
incite  such  person  to  commit  imm^oral  acts  is  an 
indictable  offence ;  and  if  so,  whether  the  send' 
ing  of  such  a  letter  by  post  to  one  person  is  a 
publication  of  such  letter,  although  it  in  fa^t  is 
received  by  another  than  the  person  to  whom  it 
was  addressed. 

Case  for  the  opinion  of  this  court  reserved  by 
the  Recorder  of  London,  as  follows : — 

At  the  sessions  of  the  Central  Criminal  Court, 
held  on  Monday,  the  17th  Sept.  1888,  John 
Charles  Adams  was  tried  beiore  me  on  an 
-indictment  which  icharged  him:  In  the  first 
count  with  writing  and  sending  to  Emily  Susan 
Yuill  an  indecent  letter,  and  so  endeavouring  to 
corrupt  her  morals  and  to  incite  her  to  commit 
immoral  acts  with  him.  In  the  second  count, 
with  writing  an  indecent  and  obscene  letter  with 
intent  to  incite  the  said  Emily  Susan  Yuill  to 
commit  immoral  acts  and  afterwards  uttering 
and  publishing  the  said  letter  to  her  and  others. 
In  the  third  count,  with  writing  and  publishing 

(a)  .Irportcd  by  B.  Guknikgham  Glbn«  Esq.,  Banister-at-lAW. 


an  indecent  and  obscene  libel  concerning  the  said 
Emily  Susan  Yuill  io  the  form  of  a  letter  directed 
to  her.  (a)  The  fifth  and  sixth  counts  are  similar 
in  form  to  the  first  and  second,  but  relate  ta 
another  letter.  A  copy  of  the  indictment,  which 
sets  out  the  letters,  the  subject  of  the  charges, 
accompanies  this  case. 

Eviaence  was  given  that  Emily  Susan  Yaill, 
the  younger,  inserted  an   advertisement  for  a 
situation  in  the  Daily  Telegraph,  and  that  it  was 
Rtated  in  it  that  replies  were  to  be  addressed  to 
K.  S.,  21,  Eadnor-street,  Old-street,  B.C. ;  that 
the  prisoner  wrote  the  letter  set  out  in  the  first 
four  counts  of  the  indictment,  and  inclosed  it  in 
a  sealed  envelope  addressed  as  required  by  the 
advertisement,  and  that  he  posted  it ;  that  the 
letter  was  received  by  Emily  Susan  Yuill,  the 
elder,  who  opened  and  read  it,  and  then  handed 
it  to  her  husoand,  who  handed  it  to  a  sergeant  of 
police,  and  that  it  was  never  seen  by  Emily  Susan 
Yuill,  the  younger.     Evidence  was  also  given 
that  the  prisoner  wrote  the  letter  set  out  in  the 
fifth  and  sixth  counts  of   the  indictment,  and 
inclosed  it  in  a  sealed  envelope,    addressed  to 
Miss  A.  Yuill,  21,  Badnor-street,  City-road^  E.C., 
and  posted  it ;  that  this  letter  was  received  hj  a 
sergeant    of    police,    who    in    accordanoe   with 
instructions  given  to  him  by  his  superior  officers 
had  answered  the  letter  set  out  in  the  first  four 
counts  in  the  name  of  Emily  Susan  Yuill,  the 
younger,  and  had    continued  a  correspondience 
with  the  prisoner  in  her  name,  and  that  it  was 
never  seen  by  Emily  Susan  Yuill,  the  younger. 

At  the  close  of  the  case  for  the  prosecution 
counsel  for  the  prisoner  submitted  that  there  was 
no  case  to  go  to  the  jury  on  the  grounds:  First, 
that  to  write  and  send  to  a  person  letters  in  the 
form  of  those  set  out  in  the  indictment  is  not  an 
indictable  offence;  secondly,  that  the  letter  set 
out  in  the  third  and  fourth  counts  is  neither 
a  defamatory  libel  nor  an  obscene  libel;   and 

(a)  The  third  ooant  of  the  indictment,  which  was  the 
count  upon  which  the  conviction  was  upheld,  was  as 
follows :  The  jurors,  &c. ,  farther  present  that  the  said  J.  C. 
Adams,  on  the  said  19th  of  Jane  1888,  and  within  the 
jnrisdiction  of  the  said  oonrt,  bein^  a  person  of  an  evil, 
wicked,  and  immoral  mind  and  disposition,  and  wickedly, 
malioionsly,  and  unlawfully  minding^  oontriyin^,  and 
intending  as  much  as  in  him  lay,  to  injore,  oppress,  and 
aggrieve,  and  vilify  the  good  name,  fame,  credit,  and 
reputation  of  the  said  E.  S.  Tuill,  a  good,  peaceable, 
virtuoos,  and  worthy  sabject  of  onr  said  Lady  the 
Qaeen,  and  to  bring  her  into  great  contempt,  hatred, 
infamv,  and  disgrace,  and  to  cause  her  to  be  deq;>iBed 
and  Bnonned  by  others  the  said  subjects  of  onr  said 
Lady  the  Queen,  did  frame  and  make  a  certain  false, 
scandalous,  malicious,  and  defamatory  writing  against 
the  said  £.  S.  Tuill,  and  unlawfully,  wickedly,  and 
maliciously  did  write,  publish,  and  cause  and  procure  to 
be  written  and  pubhsned,  in  the  form  of  a  letter  directed 
to  her  the  said  E.  S.  Ymll,  the  said  letter  oontaining 
divers  false,  scandalons,  malicious,  and  defamatoiy 
matters  and  things  of  and  concerning  the  said  E.  S. 
Tnill,  and  of  and  concerning  the  character  for  virtue, 
modesty,  and  morality  then  borne  by  the  said  £.  S. 
Tuill,  which  said  letter  is  according  to  the  tenor  and 
effect  following — that  is  to  say,  "I have  seen  your 
advertisement  in  the  Daily  Telegraph"  (meanine  therein 
that  the  said  J.  C.  Adams  had  theretofore  seen  in  the 
newspaper  called  the  Daily  Telegraph  a  certain  adver* 
tisement  therein  inserted  by  the  said  E.  S.  Ynill).  **  I 
have  no  sitaation  to  offer  you,  but  I  shoald  like  to  aak 
you  a  thing  or  two.  I  am  a  young  man,  twenty-five, 
and  .  .  .  "  (The  rest  of  the  letter,  which  con* 
tained  solicitations  to  acts  of  immoraU^andanofferof 
money  should  such  solicitations  be  acceded  to,  was  then 
set  out  with  innuendoes). 
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thirdly,  that  there  had  been  no  publication  of 
either  of  the  letters. 

I  declined  to  stop  the  case  upon  the  objections 
which  were  taken,  but  intimated  that  I  would,  if 
necessary,  reserve  the  matter  for  the  considera- 
tion of  this  court.  I  then  lefc  the  ca^e  to  the 
•jury  who  convicted  the  prisoner  on  all  the  counts 
of  the  indictment,  and  1  thereupon  respited  judg- 
nnent,  and  admitted  the  prisoner  to  bail. 

The  question  for  the  opinion  of  the  court  is 
whether  upon  the  facts  stated  the  prisoner  could 
be  prqperljr  convicted  on  all  or  any  of  the  counts 
of  the  indictment. 

Blackwell  on  behalf  of  the  prisoner. — ^The  first, 
second,  fifth,  and  sixth  counts  of  the  indictment 
disclose  no  ofEence  of  which  cognisance  can  be 
taken  by  a  temporal  court.  They  merely  consist 
of  letters  which  it  is  alleged  incite  to  the  com- 
mission of  immoral  acts.  An  incitement  to 
fornication  which  is  not  open  and  notorious  is 
an  ofEence  cognisable  only  by  an  ecclesiastical 
court,  who  have  power  to  censure  for  it.  If  the 
prisoner  in  this  case  had  met  the  young  woman, 
and  addressed  to  her  the  words  he  wrote  to  her, 
and  she  had  consented  to  his  proposals,  no  ofEence 
would  have  been  committed  ty  him.  In  Reg,  v. 
Wixtson  (2  Cox  C.  C.  376)  a  prisoner  was  charged 
with  indecent  exposure  in  a  public  place  to  the 
great  injury  ana  corruption  of  morals,  and  it 
was  held  he  was  not  guilty  as  the  exposure  had 
only  been  witnessed  by  one  person.  The  court 
held  that  the  injury  must  be  to  the  prejudice  of 
several  people,  so  here  it  was  no  offence  to 
attempt  to  corrupt  the  morals  of  one  person. 
Beg  V.  Well  (3  Cox  C.  C.  183 ;  18  L.  J.  39,  M.  C.) 
was  a  similar  case ;  and  they  both  show  that  the 
court  will  not  deal  with  questions  of  immoralitv 
unless  they  amount  to  open  and  notorious  lewd- 
ness. In  the  course  of  the  argument  in  the  first 
case,  Coleridge,  J.  said:  "There  are  numerous 
offences  against  morality  which  the  law  cannot 
reach."  And  can  the  writing  and  solicitation  to 
unchastity  be  worse  than  the  commission  of  the 
act  itself  P  With  regard  to  the  charge  of  send- 
ing an  obscene  letter,  the  sending  of  such  a 
letter  to  a  single  person  without  any  intention  of 
having  the  contents  published  has  never  been 
held  to  be  an  offence.  The  law  with  regard  to 
publication  has  relation  to  defamatory  libels,  and 
originated  with  the  Star  Chamber.  It  has  never 
been  satisfactorily  argued  or  determined  in  the 
courts  of  law  or  received  serious  discussion 
except  in  Rex  v.  Burdett  (4  B.  &  A.  314)  because 
wherever  it  has  been  discussed  it  has  been  in  a 
case  where  a  person  has  delivered  a  document  to 
some  other  person  which  he  intended  should  bo 
published  to  the  world  at  large.  Again  in  order 
that  a  libel  should  be  a  defamatory  libel  it  is 
necessary  that  it  should  tend  to  a  breach  of  the 
peace :  (Sir  Baptist  Hiches^s  case,  Pop.  139 ;  Hob. 
215.)  [Lord  Coleeidge,  C.J. — Suppose  there  had 
been  no  publication  here,  will  that  help  you  ?  Is 
it  not  indictable  to  write  defamatory  matter  P] 
Surely  not;  and  if  it  is  there  is  no  authority 
that  to  send  a  letter  to  a  person  which  contains 
obscene  matter  is  a  libel,  unless  the  letter  also 
contains  matter  defamatory  of  the  person  to 
whom  it  is  sent,  which  tends  to  cause  a  breach 
of  the  peace.  This  letter  was  merely  an  incite- 
ment to  private  immorality.  [Lord  Colebibge, 
C.J. — ^There  is  the  case  of  Re»  v.  Sir  Charles  » 


Sidhy,  1  Sid.  168.]  That  was  a  case  in  which 
there  was  open  and  public  indecency.  [Hawkins, 
J. — Suppose  that  the  prisoner  had  had  the  letter 
printed  and  circulatea.]  That  would  have  been 
a  different  matter  altogether.  Obscene  publica- 
tions are  in  a  different  category  from  libels,  and 
are  treated  as  tending  to  public  immorality. 
[Hawkins,  J. — But  suppose  that  this  letter  had 
merely  been  multiplied  and  sent  to  a  number  of 
girls,  would  not  that  have  been  indictable  P]  Yes. 
But  that  would  be  because  it  was  a  public 
nuisance,  and  the  law  will  deal  with  that 
which  affects  the  morality  of  a  number  of 
persons,  but  not  with  that  which  affects  the 
morality  of  one  person  only.  The  first  case 
with  regard  to  an  obscene  libel  was '  Rex  t. 
Curl  (2  Str.  789),  and  that  was  the  case  of 
a  published  book.  It  was  followed,  though  at 
first  it  was  doubted,  in  Rex  v.  Wilkes  (4  JBurr. 
2527),  and  it  is  true  that  that  was  a  case  in  which 
it  does  not  appear  that  the  prisoner  was  indicted 
for  publishing  more  than  one  copy,  which  had 
been  stolen  from  him.  He  had,  however,  printed 
a  number  of  copies  of  the  work  complained  of. 
As  laid  down  in  Stephen's  Digest  of  the  Criminal 
Law  (3rd  edit.,  arts.  172,  268)  the  publicly  selling 
or  exposing  for  sale  anything  obscene  or  indecent 
is  a  criminal  publication.  One  test  is,  whether 
an  action  would  lie,  and  it  would  not  here  as 
there  was  no  publication.  [Lord  Coleridge,  C.J. 
— Publication  of  a  libel  is  not  necessary,  however, 
if  the  libel  is  such  as  tends  to  provoke  a  breach 
of  the  peace.  In  that  case  it  is  a  misdemeanour 
although  there  is  no  publication.]  Yes,  but  there 
was  nothing  defamatory  of  the  young  woman 
here ;  and  there  was  no  evidence  to  support  the 
counts  of  the  indictment  which  treat  it  as  a  defama- 
tory libel.  Suppose  the  letter  had  been  written 
to  a  third  person,  it  could  not  be  said  to  have 
contained  anything  which  would  affect  the 
character  of  the  young  woman.  Putting  aside 
the  (juestion  of  publication,  the  temporal  courts 
previously  to  the  Criminal  Law  Amendment  Act 
never  attempted  to  punish  incontinence  or  incite- 
ment to  fornication.  A  conspiracy  to  bring 
about  the  seduction  of  a  woman  would  be  diffe- 
rent :  (Reg.  v.  Howell,  4  F.  &  F.  160.)  In  Reg,  v. 
Ransford  (13  Cox  C.  C.  9)  the  writing  a  letter 
inciting  to  a  criminal  offence  was  held  to  be  a 
crime,  but  in  that  case  the  act,  if  it  had  been 
committed,  would  have  been  indictable,  while 
here,  if  the  prisoner's  proposal  had  been  carried 
out,  no  indictable  act  would  have  been  committed. 
The  only  case  in  which  it  has  ever  been  held  that 
mere  incitement  to  private  immorality  is  criminal 
is  the  case  of  Reg.  v.  CruikshanJc  (April  number 
of  C.  C.  Ct.  Sessions  Papers),  where  the  indict- 
ment was  similar  to  that  here,  but  none  of  the 
objections  raised  here  appear  to  have  been  made 
in  that  case.  The  Legislature  have  not  thought 
fit  to  make  provision  tor  such  a  case  as  this,  and 
to  sustain  the  conviction  will  be  to  introduce  a 
dangerous  precedent  and  effect  a  perilous  chnnge 
in  the  criminal  law ;  and,  as  is  saia  by  Stephen,  J. 
in  the  third  volume  of  his  History  of  the  Criminal 
Law,  p.  360 :  "  If  Parliament  is  not  disposed  to 
provide  punishment  for  acts  which  are  upon  any 
ground  objectionable  or  dangerous,  the  presump- 
tion is  that  they  belong  to  that  class  of  miscon- 
duct w  hich  it  is  not  desirable  to  punish." 

Polarul  (with  him  C,  W,  Mathews), — ^This  is  a 
common  law  offence.     The  offence  described  in 
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the  third  and  fonrth  counts  of  the  indictment  is 
an  offence  at  common  law,  because  the  letter 
with  writing  and  sending  which  the  prisoner  is 
therein  charged  is  written  in  such  language  as  to 
create  mischief   and  provoke  a  breach  of   the 
peace.    In  sect.  227  of  the  Criminal  Code,  which 
was   prepared   by  very    learned   judges,   it    is 
described  as  a  criminal  offence ;  and  any  writing 
is  a  libel  and  a  common  law  offence,  the  tendency 
of  which  is  to  promote  a  breach  of  the  peace. 
In  1  Hawk.  P.  C.  c.  28,  s.  11,  it  is  said :   "  The 
sending  of  a  letter  full  of  provoking  language  to 
another,  without  publishing  it,  is  highly  punish- 
able ;  and  if  the  oare  making  of  a  libel  be  an 
offence  whether  it  be   published  or  not,  as  it 
seemett  to  be  holden  in  some  books,  surely  the 
sending  of  it  to  the  party  reflected  upon  must  be  a 
much  greater  crime,  inasmuch  as  it  so  manifestly 
tends  to  a  disturbance  of  the  peace."     In  Reg.  v. 
HolhrooJe  (4  Q.  B.  Div.  42;  47  L.  J.  35,  Q.  B.) 
Lush,  J.  said  with  regard  to  libel :  "  It  is  ranked 
amongst  criminal  offences  because  of  its  supposed 
tendency  to  arouse  angry  passion,  provoke  anger, 
and  thus  endanger  the  public  peace."    The  evi- 
dence here  was  therefore  all  tnat  is  necessary. 
The  letter  itself  was  a  gross  insult,  because  it 
assumed  that  the  young  woman  was  willing  to 
sell  her  chastity  for  money.    [Lord  Coleridoe, 
C.J. — Is  the  asking  a  person  to    commit  that 
which,  if  committed,  would  not  be  a  misdemeanour, 
a  misdemeanour?]    Perhaps  not.    But  here  all 
that  was  necessary  was  for  the  jury  to  say  whether 
this  letter  had  the  tendency  which  it  is  said  to 
have  had.    That  is  to  say,  whether  the  implica- 
tion that  the  young  woman  might  be  willing  for 
money  to  have    immoral   intercourse  with  the 
prisoner  had  not  a  tendency  to  provoke  a  breach 
of  the  peace  on  the  part  of  the  woman  or  on  the 
part  of  her  relatives.    [Hawkins,  J. — By  sect.  2 
of  the  Criminal  Law  Amendment  Act  1885  it  is 
made  a  criminal  offence  to  solicit  a  woman  under 
the  age  of  twenty-one  to  have  intercourse  with 
any  other  person,  and  had  it  been  an  offence  at 
common  law  to  do  so,  where  was  the  necessity 
for  such  an  enactmentf].  The  first  two  counts 
of  the  indictment  charge  the '  publication  of  an 
obscene  letter,  and  it  is  sufficient  publication  of 
an  obscene  libel  if  one  copy  is  sent  by  post  to  one 
person.    It  is  true  there  is  no  direct  authority 
lor  this.    The  test  of  an  obscene  libel,  however, 
is  whether  it  tends  to  corrupt  the  mind  of  the  per- 
son into  whose  hands  it  comes :  {Reg,  v.  Hichlin, 
L.  Bep.  3  Q.  B.  360 ;  37  L.  J.  89,  M.  C.)      There 
the  publication  was  to  the  public,  but  it  cannot  be 
less  an  offence  if  the  letter  is  sent  to  one  person 
only.    If  a  man  sends  two  obscene  publications, 
he  commits  an  offence  when  he  sends  the  first. 
Here,  however,  as  the  tendency  of  the  letter  was 
to  corrupt  and  debauch  the  person  to  whom  it 
was  sent,  it  was  a  question  for  the  jury  whether 
it  tended  to  create  a  breach  of  the  peace,  and  as 
by  their  verdict  they  must  be  tasen  to  have 
found  all  the  allegations  in  the  indictment  to  be 
true,  publication  was  unnecessary.    In  the  case  at 
the  Central  Criminal  Court  already  referred  to 
of  Reg,  V.  Crutkalianh,  the  indorsement  on  the 
brief  for  the  prosecution  is  as  to  both  prisoners, 
"  guilty  of  publishing  defamatorv  libels  and  also 
of  publishing  obscene  libels."     [Smith,  J. — Can 
you,  apart  from  publication,  have  a  criminal  libel 
where  it  would  not  be  actionable?]    Yes,  pro- 
ceedings can  be  taken  criminally  for  libel  although 


an  action  will  not  lie,  beoause  the  question  is 
whether  the  libel  has  a  tendency  to  create  » 
breach  of  the  peace :  (Bex  v.  Pettier,  28  Howell's 
St.  Tr.  617,)  For  these  reasons  the  coiivietioa 
should  be  sustained. 

BlachweU  in  replv.— The  result  of  the  ami- 
men  t  that  it  is  snftcient  if  the  letter  had  a 
tendency  to  provoke  a  breach  of  the  peace  is  to 
show  that,  had  the  proposition  contained  in  it 
been  assented  to,  no  offence  would  have '  been 
committed;  and  this  shows  that  the  incitement 
itself  was  no  offence.  The  present  case  is  diffe- 
rent from  that  of  a  challenge  to  fight*  for  there 
the  invitation  is  to  commit  a  breach  of  the  peace. 
Suppose  the  case  of  an  invitation  by  a  widower 
to  his  deceased  wife's  sister  to  marry  him,  conld 
it  be  said  that  that  was  a  criminal  offenoe ;  and 
if  not,  what  is  the  difference  between  that  case 
and  this  P  The  enactment  in  the  Criminal  Law 
Amendment  Act  to  meet  this  very  case  with 
regard  to  girls  under  twenty-one  shows  that  it  is 
not  an  offence  at  common  law.  In  Bex.  v.  Wegener 
(2  Starkie,  245)  an  indictment  was  held  bad 
which  alleged  that  a  libel  reflecting  upon  the 
prosecutor  in  his  profession  as  a  solicitor  was 
sent  to  the  prosecutor  only,  and  which  did  not 
allege  that  it  was  sent  with  intent  to  provoke  a 
breach  of  the  peace.  Here  there  was  no  intent 
to  provoke  any  breach  of  the  peace,  and  the 
publication  to  one  person  was  therefore  in- 
sufficient to  sustain  the  indictment. 

Lord  CoLSRiDGE,    C.J. — ^We  do   not  think  it 
necessary  to  discuss  or  determine  some  of  the 
very  interesting  questions  which  have  been  raised 
in  the  argument  of  this  case— questions  which 
are  interesting  in  the  law  as  well  as  to  society  at 
large,  and  upon   which  curious   considerations 
may  be  urged  upon  both  sides.  As  it  is  not  neces- 
sary to  discuss  them,  and  as  there  are  at  present 
differences  in  opinion  respecting  them  amongst 
us,  we  desire  to  abstain  from  expressing  any 
opinion  with  regard  to  them.    It  appears  to  me, 
and  I  believe  to  my  learned  brothers  also,  that 
there  is  a  short  and  simple  ground  upon  which 
this  conviction  can  be  sustained,  whicn  is  this: 
The  conviction  in  the  present  case  is  upon  aa 
indictment  which  in  one  count  at  least,  namely, 
the  third,  charges  that  the  document  in  question 
is  a   defamatory   libel   tending  to  asperse  the 
character  of  the  person  to  whom  it  is  stiddressed, 
and  to  bring  her  into  contempt,  and  calculated  to 
bring  about  a  breach  of  the  peace ;  and  if  not  so 
calculated  I  am  at  any  rate  of  opinion  that  the 
sending  of   such  a  document  might  reasonably, 
and  I  might  say  would  probably,  tend  to  bring 
about  on  the  part  of  those  connected  with  the 
person  to  whom  it  is  addressed,  or  on  the  part 
of  those  having  authority  over  her,  a  breadi  of 
the  peace.    We  are  therefore  of  opinion  that  all 
that  is   necessary   to   support   the    conviction, 
namely,  that  the  document  contained  a  defama- 
tory libel,  must  be  taken  to  have  been  found  by 
the  jury  to  have  been  the  fact.    Upon  this  short 
and    simple  ground,   therefore,  we    sustain  the 
conviction  upon  the  third  count  of  the  indictment. 

Manistt,  Hawkins,  Day,  and  Smith,  JJ.  con* 
curred  on  the  understanding  that  the  conviction 
was  sustained  upon  the  third  count  alone. 

Gonvietion  afirmed^ 

Solicitors :  for  the  prosecution,  The  SoUcUor  io 
the  Treaeuiry  ;  for  the  prisoner,  /.  Hay  ward. 
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Saturday,  Nov.  24^  1838. 

(BefareLord  Colbbibge,  C.J.,  Manistt,  Hawkins, 

Day,  and  Skith,  JJ.) 

Beg.  V,  Dawson,  (a) 

CHminal  law — VentJis — Undischarged  bankrupt 
-^Obtaining  credit  over  20l.-^Credii  obtained 
in  county  other  than  thai  in  which  indictment 
2aici— 46  j-  47  Vict.  c.  52,  s.  31. 

An  undieeliarged  bankrupt  residing  in  the  county 
of  L.  while  in  the  cottnty  of  8.  purchased  a 
quantity  of  fish  ai  an  auction,  for  which  he 
obtained  credit.  Fart  of  the  fish  he  disposed  of 
in  the  cowiUy  of  8.,  and  the  remainder  m  sent  to 
the  county  of  L.  Upon  an  indictment  laid  in 
ihe  county  of  L.  which  charged  him  with  having, 
whils  he  was  an  wndiicharged  bamkrupt,  wnta/W" 
fuUy  obtained  credit  to  the  extent  of  twenty  pounds 
and  upwofrds  without  informing  the  persons  from 
whom  credit  was  obtained  of  the  fact  that  he  was 
an  undischarged  bankrupt,  contrary  to '46  ^47 
Vict,  e.  52,  s.  31 : 

Held,  that  the  credit  was  obtained  in  the  county  of 
8.,  and  that  the  indictment  was  therefore  wrongvy 
laid  in  the  county  of  L. 

Casb  stated  by  the  Chairmaii  of  the  Quarter 
Sessions  for  the  parts  of  Lindsey  in  the  comity 
of  Lincoln. 

The  prisoner  was  convicted  at  the  Conrt  of 
Quarter  Sessions,  holden  at  Great  Grimsby  on 
the  10th  July  1888,  on  an  indictment  which 
charged  him  with  haying  on  the  1st  Nov.  1887, 
while  he  wa3  an  undischarged  bankrupt,  unlaw- 
fully and  with  intent  to  defraud  obtamed  from 
Thomas  Hobson,  Thomas  White  Woodger,  Bobert 
Brame  Gapps,  and  Frederick  Grolder  Gapps, 
trading  as  "Thomas  Hobson  and  Gompany," 
credit  to  the  extent  of  twenty  pounds  and 
upwards ;  that  is  to  say,  to  the  extent  of  forty-one 
pounds  fourteen  shillings  and  sevenpence,  with- 
out informing  them  the  said  Thomas  Hobson, 
Thomas  White  Woodger,  Bobert  Brame  Gapps, 
and  Frederick  Golder  Gapps,  or  any  of  them,  that 
he  was  an  undischarged  bankrupt  when  he  so 
obtained  credit,  or  prcTiously  thereto,  against 
the  form  of  the  statute  in  such  case  made  and 
provided* 

The  iudictment  also  charged  the  prisoner 
with  having  on  the  31st  Oct.  1887,  while  an 
nndischarsed  bankrupt,  unlawfully  and  with 
intent  to  defraud,  obtained  from  Joseph  Edward 
Burridge  and  Lancelot  Francis  Orde,  trading  as 
**  Peacock  and  Go.,"  credit  to  the  extent  of  twenty 
pounds  and  upwards ;  that  is  to  say,  to  the  extent 
of  forty-two  pounds  nine  shillings  and  fivepence, 
without  informing  them  the  said  Joseph  Edward 
Burrage  and  Lancelot  Francis  Orde,  or  either  of 
them,  that  he  was  an  undischarged  bankrupt 
when  he  so  obtained  credit,  or  previously  thereto, 
against  the  form  of  the  statute  in  such  case  made 
and  provided. 

After  setting  out  the  indictment  the  case  stated 
as  follows : 

The  evidence  was  that  the  prisoner  on  the 
31st  Oct.  and  the  1st  Nov.  188/,  being  then  an 
undischarged  bankrupt,  whilst  trading  as  a  fish 
dealer,  and  residing  at  Kew  Glee,  in  the  parish 
of  Glee,  in  the  parts  of  Lindsey  in  the  county  of 
Lincoln,  went  to  Lowestoft,  in  the  county  of 
Suffolk,  and  obtained   credit  from  certain  fish 

(a)  Beported  by  B.  Cvnninobam  Glbk,  Esq^  Burlater-at-lAW. 


salesmen  carrying  on  business  there  for  fish 
which  they  then  supplied  to  him  upon  his  pur- 
chase of  the  same  at  a  public  auction.  The 
prisoner  disposed  of  part  of  the  fish  at  Lowestoft, 
and  sent  the  remainder  to  Great  Grimsby.  Accord- 
ing to  the  custom  of  the  trade  at  Lowestoft,  fish 
bought  by  auction  is  deemed  to  be  in  the  sole 

Sossession  and  at  the  risk  of  the  buyer  imme- 
iately  on  the  fall  of  the  hammer, 

Gounsel  for  the  prisoner  objected  to  the  juris- 
diction of  the  court,  and  contended  that,  inasmuch 
as  credit  had  been  obtained  in  Suffolk,  the  indict^ 
ment  was  improperly  laid  in  the  parts  of  Lindsey. 

Gounsel  for  the  Grown  contended  that  the  court 
had  jurisdiction. 

The  Gourt  of  Quarter  Sessions  held  tha4>  they 
had  jurisdiction,  and  on  a  verdict  of  gnilty 
reserved  for  the  consideration  of  this  eonrt  the 
question  whether  or  not  they  had  jurisdiction  to 
try  the  indictment. 

By  sect.  31  of  the  Bankruptcy  Act  1883  it  is 
enacted  that, 

Where  an  nndiaoharged  bmkmpt  who  has  been 
flkdjndged  bankrupt  under  this  Aot  obtains  oredit 
to  the  extent  of  twenty  pounds  or  upwards  from 
any  person  without  informing  such  person  that  he  is  an 
undischarged  bankrupt,  he  shall  be  guilty  of  a  mis- 
demeanour, and  may  be  dealt  with  and  punishea  as  if 
he  had  been  flroilty  of  a  misdemeanour  under  the  Debtors 
Aot  1869,  and  the  provisions  of  that  Act  shall  apply  to 
proceedings  under  this  section. 

G.  0.  Kennedy,  on  behalf  of  the  prisoner,  snb- 
mibted  that,  credit  having  been  obtained  by  the 
defendant  in  the  county  of  Suffolk,  he  was 
improperly  prosecuted  in  the  county  of  Lincoln. 
The  credit  was  obtained  the  moment  the  fish  was 
sold ;  at  that  time  the  offence  was  complete,  and 
it  was  not  affected  by  the  fish  being  sent  to 
Grimsby.  The  moment  the  fish  were  sold  the 
property  in  them  passed  to  the  defendant,  and 
was  in  him  when  the  fish  were  sent  to  Grimsby. 

AppUton,  for  the  prosecution,  contended  that, 
as  the  defendant  carried  on  business  in  Lincoln- 
shire, he  obtained  the  benefit  of  the  credit 
in  that  county,  and  therefore  part  of  the 
offence  was  committed  in  Lincolnshire.  Though 
the  credit  was  first  obtained  in  Lowestoft,  it  was 
continuous  and  continued  until  the  defendant 
reached  Lincolnshire.  In  Eeg.  v.  Teters  (54  L.  T. 
Bep.  N.  S.  545 ;  16  Gox  G.  C.  36 ;  16  Q.  B.  Div. 
636),  though  the  court  did  not  decide  the  question, 
they  appear  to  have  thought  that  where  a  horse 
was  obtained  by  a  bankrupt  in  Ireland  and  sent 
to  England,  the  credit  which  had  been  obtained 
continued  while  the  horse  was  in  course  of  con- 
veyance, and  that  the  prisoner  there  could  have 
been  convicted  of  obtaining  credit  in  England. 
So  here  the  credit,  though  obtained  at  Lowestoft, 
continued  to  Grimsby. 

Lord  GoLBKiDGB,  O-J.-^No-;  we  think  otherwise, 
and  in  our  opinion  this  conviction  should  be 
quashed.  Gredit  was  obtained  by  the  defendant 
in  the  county  of  Suffolk  when  the  fish  were 
bought  at  the  sale  in  Lowestoft*  The  offence  was 
complete  at  that  time,  and  therefore,  as  credit 
was  obtained  in  Lowestoft,  there  was  no  juris- 
diction on  the  part  of  the  Gourt  of  Quarter 
Sessions  in  Lincolnshire  to  try  the  case. 

Maitistt,  Hawkins,  Dat,  and  Smith,  JJ.  con- 
curred. 

Conviction  quashed. 
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Solicitor  for  the  prosecation,  TJie  Solicitor  to 
the  Treasury, 

Solicitor  for  the  defendaDt,  John  Barker, 
Grimsby. 

SaturdoAf,  Bee.  1, 1888. 

(Before  Lord  Coleridge,  C.J.,  Manistt,  Hawkins, 

Dat,  and  Smith,  JJ.) 

Bbo.  v.  Allison  and  others,  (a) 

Crimincd  law — Newspaper  libel — Indictment  of 
'  '*  joroprietorf  ptiblieher,  editor ^  or  person  respon- 
sible for  publication"*— Sufficiency  of  fiat  of 
Public  Prosecutor  —  Generality  —  Omission  of 
names  of  defendcmts — Liahility  of  printers — 
Newspaper  Libel  and  Registration  Act  1881 
(44  S-  45  Vict,  c,  dO),  s,  3. 

In  order  to  support  an  indictment  for  unlawfully 
writing  and  publishing  a  libel  in  a  newspaper, 
it  is  necessary  that  the  fUU  of  the  Public  Prose- 
cutor, required  by  sect.  3  of  the  Newspaper  Libel 
and  Begistraiion  Act  1881,  should  mention  by 
name  every  person  against  whom  the  prosecution 
is  authorised  to  be  instituted  sufficiently  to  iden- 
tify him. 

Where,  therefore,  the  editor  and  manager  of  a 
newspaper,  certain  of  the  signatories  to  the 
articles  of  association  of  an  association  in  which 
the  proprietorship  of  the  paper  was  vested,  and 

'  the  directors  of  a  limited  company  incorporated 
under  the  Companies  Acts,  which  company 
merely  printed  the  paper,  had  been  convicted 
of  unlawfully  writing  and  publishing  a  libel 
in  such  paper;  and  the  fiat  of  the  Public 
Prosecutor  omitted  to  mention  the  names  of  any 
of  the  defendants,  merely  authorising  the  prose- 
cution of  the  "publisher,  editor,  or  printer"  of 
the  paper: 

Held  (Day  and  Smith,  JJ.  dissentientibus),  that 
the  fiat  ought  to  have  mentioned  the  name  of 
every  person  against  whom  the  prosecution  was 
inienaed  to  have  been-  allowed;  and  thai  it  is 
the  duty  of  the  Public  Prosecutor  to  ascertain 
the  persons  whom  it  is  intended  to  prosecute 
before  granting  his  flat. 

Held  (by  the  whole  Court),  that  sect.  3  of  the  News- 
paper Libel  and  Registration  Act  iSSl  does  not 
authorise  the  granting  of  a  fiat  by  the  Public 
Prosecutor  in  respect  of  the  printer  of  a  paper; 
and  that,  as  there  was  no  evidence  iJuit  the 
directors  of  tlie  company  who  printed  the  paper, 
assuming  a  prosecution  could  lie  against  them 
in  any  case,  sold  or  delivered  anything  but  the 
bulk  of  each  issue  of  the  paper  to  the  pro- 
prietors, or  knew  of  or  saw  the  contents  of  the 
paper  which  contained  the  libel  either  before  or 
after  its  publication,  iheir  conviction  could  not 
be  supported. 

.  Semble :  It  is  the  duty  of  the  Public  Prosecutor, 
under  U  ir  ^  Vict.  c.  60,  s.  3,  to  a  certain 
extent  to  determine  whether  a  prosecution  shall  be 
instituted  against  particular  persons,  as  well  as 
to  determine  upon  the  chara^er  of  the  libel. 

Case  stated  for  the  opinion  of  the  court,  by  Sir 
T.  Chambers,  Becorder  of  London,  which  was  as 
follows  :— 

At  the  sessions  of  the  Central  Criminal  Court, 

.  held  at  the  Old  Bailey  on  the  Ist  Aug,  1888,  the 

eight  defendants   were  tried    before    me  for  a 

<a)  Reported  by  E.  Cukmingham  Glbm,  Esq.,  Barrtotep^ftl-LMr 


misdemeanour  in  unlawfully  writing  and  poblish- 
ing  a  libel  of  and  concemmg  Henry  Brougham 
Doughty,  in  a  newspaper  called  the  St.  Stephen''* 
Review,  on  the  24th  March  1888. 

The  defendant  William  Allison  was  the  editor 
and  manager  of  the  newspaper ;  Tarry,  Harris, 
and  Badclyffe  are  three  of  the  seven  signatories  to 
the  articles  of  association  of  the  Constitutional 
News  Association  Limited,  proprietors  of  St. 
Stephen*s  Review,  and  publishers  of  that  paper 
at  21,  John-street,  Adelphi ;  James  Judd,  WiBiam 
James  Judd,  Qeorge  Henry  Judd,  and  Andrew 
Michael  Creagh,  are  directors  of  Judd  and  Co. 
Limited,  a  general  printing  company,  incorpo- 
rated under  tne  Companies  Acts. 

The  article  on  Mr.  Doughty  in  the  St.  fiftopftan's 
Review  of  the  24th  March  1888  was  a  libel,  and 
the  points  reserved  in  favour  of  the  directors  of 
Juda  and  Co.  Limited  and  the  Constitutional  News 
Association  Limited  may  thus  be  briefly  stated : 

1.  Judd  and  Co.  Limited  print  and  deliver  the 
whole  issue  of  St.  Steplien*s  Review  to  the  Consti- 
tutional News  Association  Limited,  and  do  not 
sell  or  deliver  any  single  copy,  the  whole  of  the 
sales  and  deliveries  to  newsagents  and  others 
being  made  by  the  Constitutional  News  Company 
at  21,  John-street,  Adelphi. 

2.  There  was  no  evidence  of  the  directors  of 
Judd  and  Co.  Limited  knowing  the  contents  of  the 
St.  Step1ien*s  Review,  or  seeing  such  contents 
either  before  or  after  it  was  prmted,  and  it  was 
contended  that  such  directors  could  not  be 
criminally  liable,  without  some  proofs  of  indi- 
vidual complicity  in  the  libel,  although  the 
company  as  a  corporation  might  be  indicted. 

3.  The  Newspaper  Libel  Act  (44  &  45  Vict-  c- 
60),  s.  3,  provides  that  *'  no  criminal  prosecution 
shall  be  commenced  against  any  proprietor,  pub- 
lisher, editor,  or  any  person  responsible  for  the 
publication  of  a  newspaper,  for  any  libel  published 
therein,  without  the  written  fiat  or  allowance  of 
the  Director  of  Public  Prosecutions  in  England, 
or  Her  Majesty's  Attomey-Grcneral  in  Ireland, 
beingfirst  nad  and  obtained." 

4.  The  word  "  printers  "  does  not  occur  in  this 
section,  although  it  is  found  in  the  9th  section, 
as  to  making  entry  in  the  registry  office  of  the 
title  and  the  names  of  all  the  proprietors,  their 
occupations,  places  of  business,  and  places  of 
residence.  The  words  "  or  other  persons  respon- 
sible for  the  publication  of  a  newspaper  '*  seem  to 
mean  representative  proprietors  under  sect.  7  of 
the  Act. 

5.  It  was  proved  before  me  that  the  fiat  against 
the  directors  of  Judd  and  Co.  Limit^Hl,  obtained 
from  the  Public  Prosecutor,  was  against  the 
"  printer  "  of  St.  Stephen^ s  Review,  without  any 
name  or  names  of  any  persons  whatsoever. 

6.  It  was  contended  that  the  Newspaper  Libel 
Act  has  no  operation  when  a  joint-stock  company 
is  either  proprietor  or  publisher  of  a  newspaper, 
and  that,  if  criminal  proceedings  are  to  be  taken 
against  a  corporation,  it  can  only  be  by  order  of  a 
judge  of  the  Supreme  Court,  Her  Majesty's 
Attomey-Greneral,  or  the  court  before  which  the 
indictment  is  returned,  according  to  the  provi- 
sions of  the  Vexatious  Indictments  Acts,  and 
that  a  corporation  cannot  be  summoned  before  a 
ma^strate  under  Jervis's  Act  and  dealt  with  is 
an  mdividual. 

7.  My  attention  was  directed  to  sect.  18  of  the 
•  Newspaper  Libel  Act,  expressly  providini(  that 
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registration  shall  not  apply  to  any  newspaper 
which  belongs  to  a  joint-stock  company  daly  in- 
corporated nnder  and  subject  to  the  provisions  of 
the  Companies  Acts  1862  to  1879  ;  and  to  the 
reported  case  of  PharmaeeiUical  Society  v.  London 
and  Frovineial  Sttpply  AMOciaiion  (5  App.  Cas. 
869,  870)  as  an  anthority  for  the  contention  that 
corporations  are  ividictable. 

The  defendant  Tarry  waa  not  before  the  conrt. 
It  was  contended  on  behalf  of  the  defendants 
Raymond  Badcl3rffe  and  Bice  Harris,  being  two 
out  of  the  seven  signatories  to  the  ai'ticles  of  asso- 
ciation of  the  Constitutional  Kews  Association 
Limited  (1)  that  the  fiat  of  the  Public  Prosecutor 
against  the  publisher  of  the  8t  8tephen*8  Review 
was  not  sufficient  to  identify  them ;  and  (2)  that 
the  mere  fact  of  their  names  being  placed  upon 
the  list  of  signatories  of  the  company  was  not  in 
itself  sufficient  evidence  of  guilty  knowledge 
without  proofs  that  they  were  executive  officers 
of  the  company. 

On  behalf  of  the  defendant  Allison  it  was  con- 
tended that,  as  the  fiat  of  the  Public  Prosecutor 
was  a^inst  the  editor  of  the  8t  Stephen's  Review, 
and  did  not  mention  the  name  of  Allison,  it  was 
bad. 

I  was  of  opinion  that  the  points  of  law  arising 
deserved  consideration,  and  counsel  for  the 
directors  or  signatories  of  the  two  companies 
refrained  from  addressing  the  jury  on  the  facts ; 
so  a  verdict  of  guilty  was  entered. 

If  the  fiat  of  the  Public  Prosecutor  necessary 
for  jurisdiction  is  bad  in  form  for  not  indicating 
the  persons  to  be  indicted,  or  if  the  corporations 
as  corporations  are  not  responsible  criminally,  or  ' 
if  in  the  absence  of  any  evidence  of  complicity  in  ; 
the  libel  by  the  directors  or  signatories  I  ought 
to  have  directed  a  verdict  of  not  guilty,  then  the 
said  conviction  of  the  said  seven  defendants  is  to 
be  reversed. 

Besley  (with  whom  was  J^.  Beard)  on  behalf  of 
Messrs.  Judd  and  Co.,  contended  that,  as  Messrs. 
Judd  and  Co.  merely  printed  the  issue  of  St. 
Stephen's  Review,  ana  aelivered  the  whole  of  it 
to  the  Constitutional  News  Association  Limited,  > 
and  did  not  sell  any  copies,  they  could  not  be  ' 
convicted  of  writing  or  publishing  the  libel.  ' 
Further,  a  corporation  could  not  be  convicted  of 
such  an  offence;  they  cannot  be  summoned 
under  Jervis^s  Act  before  a  magistrate  and  dealt  , 
with  as  an  individual.  In  The  Pharmaceutical 
Society  v.  The  London  Provincial  Supply  Assoda* 
lion  (4S  L.  T.  Rep.  N.  S.  389 ;  5  App.  Cas.  867), 
-where  it  was  held  that  a  corporation  could 
not  be  convicted  of  unlawfully  selling  drugs 
-without  being  registered,  it  was  true  that 
Lord  Blackburn,  p.  870,  expressed  dissent 
from  what  had  previously  been  said  by  Lord 
Bramwell  as  to  the  non-liability  of  a  cor- 
poration to  be  tried  for  libel.  But  a  corporation 
as  a  body  cannot  be  fi^ilty  of  an  offence,  it  is  the 
individual  members  of  the  corporation  who  are 
liable.  However  that  might  be,  assuming- Messrs. 
Judd  and  Co.  could  be  tried,  they  "were  entitled 
to  the  protection  of  sect.  3  of  the  Newspaper 
.Libel  Act  1881,  and  to  have  the  prosecution 
authorised  against  them,  if  ac  all,  by  name.  It 
-was  not  sufficient  to  authorise  the  prosecution  of 
.the  printer  of  the  paper  without  mentioning  the 
names  of  the  persons,  or  the  artificial  person, 
the  corporation  whom  it  was  alleged  were  the 
printers.    In  Eeg.  v.  Bradlaugh  (15  G:)x  CL  C.  217) 


it  was  held  that  a  person  on  whose  premises 
a  paper  was  publishea  and  sold,  but  who"  was  not 
proved  to  have  had  knowledge  of  what  wa? 
written  in  the  paper,  was  not  liable  for  a  libel 

Sublished  in  such  paper.  In  Reg.  v.  Yates  (l6 
lox  C.  C.  272;  11  Q.  B,  Div.  750)  it  was  held  by 
a  majority  of  the  conrt  that  the  fiat  of  the  Public 
Prosecutor  was  not  necessary  in  the  prosecution 
of  the  proprietor  of  a  newspaper  for  libeL  Bui 
that  was  on  the  ground  that  the  prosecution  was 
instituted  by  a  criminal  information  ordered 
by  the  court.  [Smith,  J  — How  do  you  say  that 
a  printer  is  brought  within  the  protection  of  the 
ActP]  By  reason  of  his  being  the  publisher. 
By  2  &  3  Yict.  c.  12,  s.  2,  it  is  required  that 
every  newspaper  must  have  at  the  end  or  on  the 
face  of  it  the  name  of  the  publisher.  [Lord 
CoUB&iDOE,  C.J. — But  is  publication  necessary  in 
order  to  justify  criminal  proceedings  P  We  have 
recently  decided  that  it  was  an  offence  to  send  a 
defamatory  libel  to  a  person  if  such  libel  was 
likely  to  produce  a  breach  of  the  peace,  and  that 
it  was  not  essential  to  prove  publication  also.] 
Unless  it  can  be  said  that  the  mere  fact  of 
compositors  setting  up  type  renders  their  master 
liable  to  indictment,  there  is  no  evidence  here 
against  Messrs.  Judd  and  Co.  ^  [Lord  Coleridge^ 
CD*. — ^Is  there  not  another  objection?  The  case 
states  that  the  only  sending  by  Judd  and  Co.  waa 
to  the  Constitutional  News  Association,  and  can 
that  be  said  to  have  had  any  tendencv  to  provoke 
a  breach  of  the  peac^P]  No;  and  the  Public 
Prosecutor,  by  granting  his  fiat  against  the 
printers,  they  not  being  mentioned  in  the  Act, 
cannot  make  them  liable  for  a  criminal  offence 
of  which  there  is  no  evidence.  [He  was  here 
stopped  by  the  Court.] 

Vostelloe,  in  support  of  the  xK)nviction8,  con* 
tended  th»t  the  words  in  sect.  3  of  the  Newspaper 
Libel  Act  1881,  '*  person  responsible  for  the  pul^ 
lication  of  a  newspaper,*'  were  sufficiently  wide 
to  include  the  printer  and  to  justify  the  PubHo 
Prosecutor  in  granting  his  fiat  with  regard  to  the 
printer.  In  De  Orespigny  v.  Wellesley  (5  Bing« 
392 ;  2  M.  <fe  P.  695)  Best,  C.  J.,  said  that  a  person 
who  receives  a  letter  containing  libellous  matter, 
whether  with  or  without  authority,  is  not 
justified  in  inserting  it  in  a  newspaper  and 
circulating  it.  [Lord  Cole&idoe,  C.J. — !But  the 
printer  does  not  publish  it.]  He  delivers  the  whole 
issue  for  publication  however.  A  printer  is  liable 
for  what  he  prints,  because  of  the  enormous  injury 
he  inflicts.  In  Rex  v.  Knel  (1  Barnard.  305) ;  ana 
Rex  V.  ClarJee  (1  Barnard.  305),  a  compositor  was 
held  criminallv  liable  for  libel.  [Smith,  J.— My 
brother  Wills  has  recently  held  that  a  newspaper 
boy  could  not  be  held  liable  in  respect  of  the  con- 
tents of  the  papers  he  sells,  as  he  has  no  knowledge 
of  their  contents.]  That  would  not  apply  to  the 
case  of  the  printer.  [Lord  Coleridge,  C.J. — Bxxif 
assuming  the  printer  may  be  liable,  is  this  fiot 
sufficient,  whicn  does  not  mention  Judd  and  Co.P] 
Yes,  in  Reg.  v.  Bradlaugh  {Times,  7th  Nov.  1882), 
upon  a  motion  to  quash  an  indictment  for 
libel,  one  of  the  grounds  was  that  the  fiat  of  the 
Public  Prosecutor  followed  the  words  of  th^ 
statute  without  mentioning  any  names,  and  Field, 
J.  said :  "  The  Public  Prosecutor  had  no  means  of 
knowing.  The  application  was  ex  parte,  and  h^ 
liad  no  power  to  hear  evidence  as  to  whether  or 
not  a  particular  person  was  liable,  and  he  could 
only  80  far  act  up  to  statements  made  to  hiia  Bfi 
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to  Bay  that  the  case  was  a  fit  one  for  proRecution 
against  such  persons  as  might  he  proved  at  the 
trial  to  be  liaole."  Stephen,  J.  concurred  in  that 
decision,  and  the  indictment  was  upheld.  All  that 
sect.  3  requires  is,  that  the  Pnblie  Prosecator 
must  be  satisfied  that  someone  should  be  prose- 
cuted; he  is  not  concerned  with  whether  the 
prosecution  have  ^t  the  right  person*  [Lord 
GoLEBiSGs,  G.J.»-That  woula  render  the  neces- 
sity for  the  fiat  Talneless,  surely  it  must  be  co- 
extensive with  the  indictment.  Besides,  the 
Public  Prosecutor  has  stated  publicly  that  he 
neveif  proceeds  em  parte.']  With  regard  to  the 
fact  that  Judd  and  Go.  are  a  corporation,  the 
defendants  are  members  of  a  corporation,  but  it 
cannot  be  said  that  the  mere  fact  of  a  thing  being 
done  by  a  corpcN^tion  renders  the  members  of 
^he  corporation  irresponsible.  Otherwise,  by  the 
proprietors  of  a  newspaper  becoming  registered 
as  a  company,  they  may  evade  any  criminal 
liability.  The  Public  Prosecutor  has  power  to 
l^rant  his  fiat  against  the  publisher  of  a  l>aper 
whoever  he  ma^  oe,  and  Judd  and  Go.  are  witnin 
that  term,  and  it  was  therefore  unnecessary  that 
their  names  should  be  in  the  fiat. 

Bedey  in  reply.— The  words  "any  person"  in 
fleet.  3  do  not  authorise  the  grant  ca  a  fiat  to 
proseoute  unknown  persons.  Both  the  schedule 
to  the  Act  and  the  interpretation  clause  show 
dearly^  that  by  "  projirietors  *'  is  meant  individu^ 
proprietors,  and  the  registration  of  newspapers 
was  required  for  the  purpose  of  showing  who  were 
the  persons  responsiole  as  proprietors.  [He  was 
bere  stopped  by  the  Court.] 

Bowem  Bowlande,  Q.G.,  on  behalf  of  the  editor, 
contended  that  all  that  had  been  said  on  behalf 
4xf  the  proprietpivs  «ad  publishers  applied  equally 
io  the  editor  t  it  was  necessary  to  support  an  in- 
<difitmant  against  him  that  the  prosecution  should 
he  authorised  Against  him  by  name.  [Skiih,  J. 
''^HJow.Ban  the  Public  Prosecutor  find  out  who 
.the  editor  is  P]  He  could  find  it  out  just  as  well 
m  he  oould  find  out  the  names  of  the  signatories 
<to  the  articles  >of  association*  His  name  is  dis- 
closed in  thB  Articles,  and  he  is  always  a  well- 
known  person.  Besides,  it  is  the  duty  of  the  pro- 
«eetttor  to  ascertain  who  he  is  and  inform  the 
Public  Prosecutor. 

*6mith,  J. — ^In  this  case  the  first  person  who  is 
Indicted  is  the  editor  of  the  newspaper ;  in  the 
iMXt  place,  there  are  three  of  the  seven  persons  who 
0ignea  the  articles  of  association  of  the  Gonstitu- 
iAonal  News  Association  Limited;  and  thirdly, 
there  are  the  four  directors  of  the  company  who 
printed  the  St.  8iephen*»  Betnew  for  the  association. 
With  regard  to  the  four  directors  of  the  company 
«rho  were  the  printers,  the  case  finds  that  they  did 
not  sell  or  deliver  any  single  copy,  and  that  there 
-<was  no  evidence  that  they  knew  the  contents  of 
!the  paper,  or  saw  such  contents  either  before  <»> 
ibfter  it  <was  printed.  It  also  seems  to  me  that 
tiney  did  not  even  print  the  paper  for  it  was  the 
4»mpany  «nd  not  tney  who  printed  it.  Then  with 
wegM,  to  the  signatories  of  the  articles  of  the 
ftfNsociation,  it  is  said  that  the  mere  signing  such 
Articles  is  flufficient  to  support  their  prosecution 
for  a  oriminal  libel.  In  my  opinion  it  is  not, 
And  as  there  was  no  evidence  to  fix  any  of  them 
vritb  any  knowledge  of  the  libel,  and  therefore 
^inth.  criminal  responsibility  for  it,  I  am  of  opinion 
Hbtkt  as  against  them  also  the  conviction  cannot 


be  sustained.  As  regards  the  editor,  the  qoestkni 
is,  must  the  prosecutor  name  the  man  againsft 
whom  the  fiat  of  the  Public  Prosecutor  is  to  be 
given,  or  is  it  sufficient  that  he  should  merely 
be  mentioned  in  the  fiat  as  ^'  the  editor  P  "  In  my 
opinion,  it  is  sufficient,  as  was  held  by  my  brothers 
Field  and  Stephen  in  Bea.  v.  Bradlaugh  {iMsup.)^ 
for  the  fiat  to  follow  the  words  of  the  statate. 
To  my  mind  the  Newspaper  Libel  Act  1881  was 
passed  for   the  protection   of    newsp^wr  pro- 

frietors,  and  it  is  not  the  duty  of  the  FabiM 
Vosecntor  to  find  out  who  it  is  who  is  to  be  pvo- 
secuted.  What  can  it  matter  to  the  Public  Pta- 
secutor  against  whom  the  prosecution  is  to  go  f 
He  has  only  to  satisfy  himself  of  the  libeL  I 
therefore  think  that  the  fiat  against  the  editor 
was  sufficient. 

Pat,  J.^I  concur  with  my  brother  Smith,  and 
as  to  the  editor  I  think  that  the  fiat  is  good.  Im 
my  opinion  it  is  unnecessary  that  the  editor  should 
be  named.  All  that  it  is  the  duty  of  the  Public 
Prosecutor  to  decide  is,  whether  or  not  the  matter 
is  libellous.  He  has  only  to  decide  upon  tbe 
character  of  the  libel,  and  has  nothing  to  do  witb 
the  person  who  is  responsible  for  the  libel,  nor 
is  he  required  to  ascertain  who  he  is.  There  mmj 
be  cases  in  which  the  editor  alone  should  be  pro- 
secuted, but  in  the  case  of  a  newspaper  that  lives 
by  the  publication  of  libellous  matter  I  can  con- 
ceive tnat  there  may  be  cases  in  which  the 
printer,  or  the  publisher,  or  the  {iroprietor,  ahonld 
oe  prosecuted.  They  are  all  parties  in  well-known 
positions,  and  need  not  be  named,  for  they  can  be 
easily  ascertained.  It  may  be  that  the  Pnblie 
Prosecutor  does  not  know  who  they  are,  and  it 
maj  perhaps  be  better  that  he  should  not  know. 
It  IS  not,  in  my  opinion,  desirable  that  he  shonld 
concern  himself  with  the  names  of  the  parties  to 
be  prosecuted,  and  it  is  enough  if  he  designatea 
them^so  that  thev  can  be  ascertained  and  iden- 
tified. The  word  ''publishers"  in  the  Act  la 
used  as  an  ordinary  trade  term.  For  the  rea£OZM 
given  by  my  brother  Smith,  however,  I  am  of 
opinion  that  the  convictions  of  the  parties  charged 
as  printers  and  publishers  were  wrong,  but  I  am 
of  opinion  that  the  conviction  of  the  editor  was 
right. 

Hawkins,  J.— ^I  am  of  opinion  that  the  convioi^ 
tions  in  this  case  are  had  altogether.  In  mj 
opinion,  the  names  of  the  parties  whom  it  is  ii^ 
tended  to  proseoute  ought  to  be  ascertained  before 
the  Public  Prosecutor  grants  his  fiat,  in  order 
that  the  names  may  be  inserted  in  the  fiat,  so  thai 
the  judge  at  the  trial  may  know  against  whoa 
the  prosecution  is  authorised.  The  names  mnai 
be  asoertained  in  order  to  be  inserted,  in  the  ior 
dictment,  and  I  can  see  no  difficulty  in  the  way  ot 
the  Public  Prosecutor  obtaining  them.  I  abo 
think  that  he  has  to  some  eztent-^I  will  not  s^ 
what — ^to  determine  whethor  a  oriminal  prosecik> 
tion  should  go  i^inst  the  portioalar  peraoii  or 
persons. 

Manistt,  J.-"I  agree  with  my  brother  Hswkiaa* 
This  case  itself,  in  my  opini4ni»  illcwtratai  tbe  im^ 
portanoe  of  the  fiat  naming  the  persons  to  fat 
prosecuted.  The  statute  is  intended  to  affnrd 
newspaper  pn>prietors  some  proteotion,  which  it 
can  only  do  by  requiring  liie  naimes  of  thepartMa 
to  be  prosecuted  to  be  speeafied.  The  fiat  m  tbia 
ease  was  a  roving  authority,  authorising  the 
prosecution  of  tbe  pubiisber,  piinter,  editor,  ioe. 
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Now,  the  word  "  printer  *'  is  not  in  the  Act,  and  as 
to  seven  ont  of  the  eight  persons  prosecnted  there 
onght  to  have  been  no  prosecation  at  all.  In  my 
opinion,  the  Public  Froseontor  ought  to  ascertain 
the  names  of  the  persons  whom  it  is  proposed  to 
prosecute  before  he  issues  his  fiat. 

Lord  GoLBEiDos,  C.J.  —  In  this  case,  with 
regard  to  seven  out  of  the  eight  defendants  we 
are  all  agreed  the  convictions  cannot  be  supported. 
I  agree  entirel^r  with  what  m^  brother  Manisty 
has  said  as  to  this  case  illustratmg  the  importance 
of  the  names  of  the  persons  to  be  prosecuted 
being  inserted  in  the  fiat  of  the  Public  Prosecutor. 
With  regard  to  the  seven  defendants  who  are  prose- 
cuted as  the  printers  or  publishers,  they  were 
neither  printers  nor  publisners,  and  the  smallest 
inquiry  by  the  Public  Prosecutor  would  have 
satisfied  him  as  to  this.  With  regard  to  the 
editor,  when  I  look  at  the  Act  the  words  are,  to 
my  mind,  perfectly  clear.  Sect.  8  says  that, "  No 
criminal  prosecution  shall  be  commenced  against 
any  proprietor,  publisher,  editor,  or  any  person 
responsible  for  tne  publication  of  a  newspaper,  for 
any  libel  published  therein  without  the  written 
fiat  or  allowance  of  the  Director  of  Public  Prose- 
cutions." Now,  a  "criminal  proceeding"  is  a 
proceeding  against  an  individual  or  individuals 
lor  having  broken  the  law;  and  therefore  the 
person  seeidnff  the  fiat  must  know,  or  ought  to 
know,  whom  ne  is  going  to  indict.  He  cannot 
indict  "  the  editor  or  "  the  printer  "  or  "  the 
proprietor."  He  must  indict  someone  by  name ; 
ana  it  follows,  therefore,  that  the  fiat  must  be 
issued  against  the  individual  intended  to  be  pro- 
secuted, oy  name.  There  must  be  some  evidence 
before  the  Public  Prosecutor,  and  he  should  ascer- 
tain the  persons  against  whom  he  intends  to  direct 
a  prosecution.  In  my  opinion,  therefore,  it  follows 
that  the  fiat  here  was  bad  against  all  the  defen- 
dants, and  that  the  whole  prosecution  fails,  and 
the  convictions  must  be  quashed. 

OowvicHana  quctshed. 

Solicitor  for  the  prosecution,  E.  Dillon  Lewis. 
Solicitors  for  the  editor,  Maddison  and  Go, 
Solicitor  for  the  printers,  Thxymas  Beard. 


Snpreme  Court  of  liitota. 

COURT   OF   APPEAL 

Wedneaday,  May  9, 1888. 
(Before  Ldtdlet  and  Bowzk,  L.JJ.) 
Bzo.  V.  Tux  LicxKsiNG  Justices  ojf  Osxw- 

KSKNB.  (a) 

Licensing  Act  1872  (35  ^  86  Vict.  e.  94),  a.  49— 
Six'daf  UeenoB'-^Benewal — ApplieaMon  thereon 
for  seven-day  Ueence. 

A  Kr,ence  was  origi'Mdly  granted  to  the  holder, 
subject  to  the  coniition  inserted  therein,  under  the 
4Mh  section  of  the  Licensing  Act  1872  (35  ^  36 
Vict.  e.  94),  that  the  holder  shall  keep  the  Ucensed 
premises  closed  during  the  whole  of  Sunday. 

Seldt  that  su^h  licence  can  only  he  renewed  subject 
to  that  condition,  and  cannot  he  renewed  as  an 
ordinary  senen'day  licence.   ^ 

(a'i  Reported  by  A.  A.  Hopkins,  Esq.,  BMrrist6r«t-LftW. 

Ma&  Cas.— Vol.  XIV. 


This  was  an  appeal  from  a  judgment  of  the 
Queen's  Bench  Division  (Mathew  and  Smith,  JJ.), 
reported  cmte,  p.  518 ;  and  58  L.  T.  Bep.  N.  8.  450. 

The  facts  are  fully  set  out  in  tne  report  in 
the  court  helow,  and  may  here  he  shortly  stated 
as  follows : — 

At  the  general  annual  licensmg  meeting,  held 
at  Crewkeme  3n  the  27th  Aug.  1881,  one  Bugg 
applied  to  the  justices  for  and  obtained  a  licence 
for  the  sale  of  intoxicating  liquors  to  be  consumed 
on  the  premises,  subject  to  the  condition  under 
sect.  49  of  the  Licensing  Act  1872,  that  the 
premises  should  be  closed  during  the  whole  of 
Sunday.  From  1881  to  1883  the  licence  was 
renewed  to  Bugg  as  a  six-day  licence.  In  1883 
the  licence  was  transferred  to  one  Miller  as  a  six- 
day  licence,  and  as  such  was  annually  renewed  to 
him  up  to  the  year  1887.  In  1887  Miller  applied  to 
the  justices  for  a  renewal  of  his  licence,  and  also 
for  its  renewal  without  the  insertion  of  the  above 
condition.  Neither  of  these  applications  was 
opposed.  The  justices  granted  a  renewal  of  the 
hcence,  but  refused  to  entertain  the  application 
to  renew  without  the  condition.  Thereupon 
Miller  obtained  a  rule  nisi  for  a  mandamus  to 
compel  the  justices  to  hear  and  determine  the 
last-menfcioned  application.  The  Queen's  Bench 
Division  (Mathew  and  Smith,  J  J.)  discharged  the 
rule  (see  58  L.  T.  Bep.  N.  S.  450). 

Miller  appealed. 

J,  Paterson  for  the  appellant. — There  is  in  truth 
no  such  thing  as  a  six-cuky  licence ;  that  is  merely 
a  short  expression  for  a  licence  in  which  at  the 
request  of  the  applicant  himself  a  condition  has 
been  inserted.  Or  rather,  that  which  is  called  a 
six-day  licence  is  in  form  an  ordinary  seven-day 
licence  having  the  condition  indorsed  upon  it. 
The  condition  can  only  be  inserted  at  the  express 
request  of  the  applicant  himself,  and  therefore, 
when  the  applicant  does  not  request  the  insertion 
of  the  condition,  the  only  licence  which  the 
justices  have  power  to  grant  or  renew  is  the 
ordinary  licence  without  any  such  condition.  In 
this  case,  the  applicant  being  the  holder  of  a 
licence,  the  justices  are  refusing  to  renew  unless 
he  shall  submit  to  have  inserted  in  the  licence  a 
condition  which  he  does  not  ask  for.  There  is  no 
such  power  given  to  the  justices  by  the  Licensing 
Acts,  and  no  authority  for  the  exercise  of  any 
such  power.    He  cited 

Reg.  Y.  Juetices  ofKirhddle,  18  Q.  B.  Diy.  248. 

WiUiam  WiOs  {Blake  Odgers  with  him),  for  the 
justices,  were  not  called  on. 

LiNDLET,  L.J. — It  appears  to  me  that  the  de* 
cision  of  the  court  below  was  correct.  Since  1881 
the  house  has  been  a  licensed  house,  and  the  pre- 
sent tenant  as  well  as  his  predecessor  has  held 
what  is  called  a  six-day  licence.  That  is  a  licence 
granted  in  a  particular  form  upon  the  application 
of  a  person  who  wishes  to  keep  his  house  closed 
on  Sunday,  and  it  is  quite  true  to  say  that  the 
condition  must  be  inserted  at  the  request  of  the 
applicant  himself.  But  behind  all  tnat  there  is 
the  power  of  the  justices  to  grant  or  refuse  a 
licence;  the  justices  have  a  perfect  right  to  say : 
"  We  cannot  insert  the  condition  that  the  house 
shall  be  closed  on  Sunday,  but  unless  you  your- 
self ask  for  the  insertion  of  that  condition,  we 
certainly  shall  not  grant  you  an  ordinary  seven- 
day  licence."  It  this  case  the  licence  was  a  six- 
day  licence,  and  was  annually  renewed  as  such 
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down  to  October  last,  and  then  the  usual  applica- 
tion for  a  renewal  was  made.  What  can  applica- 
tion for  a  renewal  mean  except  that  the  appli- 
cant applies  to  renew  that  which  at  that  moment 
exists,  but  is  about  to  expire ;  which  in  the  pre- 
sent case  is  a  six-day,  and  not  a  seven-day 
licence  P  I  think  the  justices  were  entirely  justified 
in  telling  the  applicant  that,  if  he  wanted  to  keep 
his  house  open  on  Sunday,  he  must  make  a  new 
application  for  an  ordinary  seven-day  licence. 
Tnen  the  justices  would  be  able  to  exercise  their 
absolute  discretion  as  to  srranting  it.  But  to  say 
that  a  six-day  licence  can  be  turned  into  a  seven- 
day  licence  at  the  will  of  the  applicant  is  to 
practically  take  away  all  the  discretion  vested  in 
the   ustices. 

BowEN,  L.J. — ^I  am  of  the  same  opinion.  I 
think  the  contention  was  correct,  that  it  is  for  the 
applicant  to  determine  whether  he  shall  apply  for 
the  insertion  of  the  condition  in  his  licence ;  but 
it  must  always  be  remembered  that  the  justices 
have  an  absolute  discretion  to  grant  or  refuse  in 
the  first  instance,  and  the  applicant  in  making 
his  application  will  be  guided  by  a  consideration 
of  prooabilities,  and  will  take  that  course  which 
seems  most  likely  to  be  successful.  As  soon  as 
he  has  made  his  election,  and  has  asked  for  the 
insertion  of  the  condition,  then  what  is  granted  to 
him  is  a  six-day  licence,  which  is  something 
entirely  distinct  and  different  from  a  seven-day 
licence.  It  is  so  treated  by  the  Act  of  Parlia- 
ment, and  in  sect.  49  the  verv  expression  "  six- 
day  licence  "  is  used,  and  the  liolder  is  liable  to 
pay  only  six-sevenths  of  the  duty,  and  a  notice 
18  to  be  affixed  to  the  premises  indicating  that  it 
is  a  six-day  licence  only.  When  an  application 
is  made  for  the  renewal  of  such  a  licence  what  is 
it  that  is  renewed  P  Surely  what  already  exists, 
a  six-day  licence  only.  And  this  view  is  strength- 
ened by  the  fact  that,  according  to  the  Act  of 
Parliament,  a  licence  is  renewed  by  an  indorse- 
ment on  the  old  licence  or  the  issue  of  a  copy  of 
the  old  licence.  I  am  therefore  of  opinion  that 
this  appeal  should  be  dismissed. 

AfpedL  dismiMed. 

Solicitors  for  appellant,  Geare,  Son,  and  Peaae, 
Solicitors  for  respondents,  Trevenen,  for  8park9 
and  Blake,  Crewkeme. 


May  18  cmd  June  4, 1888. 

(Before  Lindlby  and  Bowen,  L.JJ.) 

Deaale  V,  GuABDiANS  OP  Petebspield  XJnioh.  (a) 

Local  governmerU-^CkMrdians  of  (he  poor  ctcting 
as  rural  sanitary  authority  —  I/imitation  of 
actions— '2^  8f  23  fid.  c.  49,  «.  \—TuUic  Health 
Act  1876  (38  ^  39  Vid.  c.  55),  «.  9. 

By  sed.  1  of  22  ^  23  Vid,  c.  49,  "  any  debt,  daim, 
or  demand  which  may  .  .  ,  be  lawfully  in- 
cwrred  hy  or  become  due  from  the  guardians  of 
any  union  or  parish  .  .  .  shaU  be  paid 
within  the  half  "year  in  which  the  same  shall  have 
been  incurred  or  become  due,  or  within  three 
months  after  the  expiration  of  such  half-year** 

By  sed.  9  of  the  PubUo  Health  Act  1875  it  is  pro- 
vided  that  the  guardians  of  a  rural  union  skaU 
form  the  rural  sanitary  a/uthority  of  thai  distrid, 
and  that  *'  all  statutes,  orders,  and  legal  provisions 

(a)  Beported  by  A.  A.  HOPKIKS,  Esq.,  Banlstar-ftt-Law. 


applicable  to  any  hoard  of  guardians  shall  apply 
to  them  in  their  capacity  of  rural  sanitary  autho- 
rity under  this  Ad  for  the  purposes  of  this  Act." 
Held,  that  the  limitation  of  adions  eaniained  in 
sed.  1  of  22^  23  Vict.  c.  49  applied  only  to  debU 
contraded  by  the  guardians  as  such,  and  was 
not  extended  by  sed.  9  of  the  Public  Health  Aet 
to  debts  contraded  by  them  in  their  capacity  of 
rural  sanitary  authority. 

This  was  an  appeal  from  an  order  of  Butt,  J. 

The  plaintin,  who  was  a  contractor,  brought 
the  action  to  recover  from  the  defendants,  the 
guardians  of  the  poor  of  the  Petersfield  Union, 
certain  sums  alleged  to  be  due  from  them  in 
respect  of  certain  contracts  made  by  him  with 
them  as  the  rural  sanitary  authority  of  the  dis- 
trict for  the  construction  of  sewers,  the  laying  of 
water  mains,  and  other  works. 

The  defendants,  by  their  statement  of  defence, 
raised  various  issues,  and  in  paragraph  10  thereof 
pleaded  that  "  the  plaintiff  is  suing  in  respect  of 
a  debt,  claim,  or  demand  which  might  be  lawfully 
incurred  by  or  become  due  from  the  defendants 
as  guardians  of  the  poor  of  the  Petersfield  Union 
after  the  passing  of  22  &  23  Vict.  c.  49,  and  the 
plaintiff  did  not  commence  anv  proceedings  for 
the  said  debt,  claim,  or  demand  within  the  half- 
vear  in  which  (if  at  all)  the  same  was  incurred  or 
became  due,  or  within  three  months  after  the 
expiration  of  such  half-year,  as  by  the  said 
statute  required." 

The  action  came  on  to  be  tried  before  Butt,  J. 
without  a  jury,  when  the  learned  judge  ordered 
that  ludgment  should  be  entered  for  the  plaintiff 
on  the  10th  paragraph  of  the  statement  of 
defence,  and  by  consent  ordered  that  all  other 
questions  in  the  action  should  be  referred  to  a 
barrister. 

The  defendants  appealed  against  the  decision 
of  the  learned  judge  upon  the  point  of  law  raised 
by  paragraph  10  of  their  statement  of  defence. 

By  22  &  23  Yict.  c.  49  it  is  recited  in  the  pre- 
amble that. 

It  is  expedient  to  define  and  limit  the  period  diunf 
which  any  debt  hereafter  inovrred  by  goardians  M 
onions  or  parishes,  or  by  district  boards  of  Tnanagement^ 
in  the  administration  of  the  laws  for  the  relief  ci  tbe 
poor,  may  be  paid,  and  to  make  nroTision,  in  respect  of 
debts  heretofore  lawfully  incnrrea  by  them,  for  payment 
of  the  same. 

By  sect.  1 : 

With  respect  to  any  debt,  claun,  or  demand,  wludi 
may,  after  the  passing  of  this  Act.  be  lawfully  inoimed 
by  or  become  ane  from  the  gaaroians  of  any  union  or 
parish,  or  the  board  of  management  of  any  school  or 
asylum  district,  such  debt,  claim,  or  demand  shall  be 
paid  within  the  half-year  in  which  the  same  shall  have 
been  incurred  or  become  due,  or  within  three  monthi 
after  the  expiration  of  such  half-year,  but  not  after* 
wards. 

By  38  A  39  Vict.  c.  55,  s.  9 : 

The  area  of  any  union  which  is  not  coincident  in  ana 
with  an  urban  district,  nor  wholly  included  in  an  ubsa 
district  (in  this  section  called  a  rural  union),  with  the 
exception  of  those  portions  (if  an^)  of  the  area  which 
are  included  in  any  urban  district,  shall  be  a  iml 
district,  and  the  guardians  of  the  union  shail  f onn  the 
rural  authority  of  such  district.    .    .    .    Subjeot  to  the 
provisions  of  this  Act,  all  statutes,  orders,  and  legil 
provisions  applicable  to  an^  board  of  guardians  ehsll 
apply  to  them  in  their  capacity  of  rural  authority  under 
this  Act  for  the  purposes  of  this  Act ;  and  it  is  hereto 
declared  that  the  rural  authority  are  the  same  hodyas 
the  guardians  of  the  union  or  parish  for  or  within  whiek 
such  authority  acta. 
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Lwrnley  Smith,  Q.C.  and  G.  0,  Greenwood  for  the 
defendants. — ^The  9th  section  of  the  Public  Health 
Act  extends  the  limication  of  actions  imposed  by 
sect.  1  of  22  &  23  Vict.  c.  49  to  debts  incurred  by 
guardians  in  their  capacity  of  rural  sanitary 
authority.  At  the  time  of  the  passing  of  22  &  23 
Vict.  c.  49,  the  guardians  were  only  guardians 
of  the  poor,  and  when  the  Public  Health  Act 
extended  their  capacity  it  extended  also  the  pro- 
visions applying  to  them  in  the  only  capacity 
they  had  till  then  filled.  Among  those  provisions 
was  the  limitation  of  actions  imposed  by  sect.  1 
of  22  &  23  Yict.  c.  49,  and  therefore  this  action 
is  now  barred,  as  the  action  was  not  brought 
within  the  time  limited : 

BaJcer  y.  Ouardiana  of  Billericay  Union.  9  L.  T. 

Bep.  K.  S.  486    2  H  Jfc  0  642 ; 
Reg.  y.  Guardians  of  StewMy  Unionf  30  L.  T.  Eep. 

N.  S.  808 ;  L.  Sep.  9  Q.  B.  383. 

Bohert  Wallace  for  the  plaintiff.  —  Butt,  J. 
thought  that  the  preamble  of  22  &  23  Yict.  c.  49, 
made  it  fairly  plain  that  sect.  1  applied  only  to 
debts  incurred  by  guardians  in  their  capacity  of 
guardians  for  the  relief  of  the  poor.  This  debt 
was  contracted  by  them  in  their  capacity  as  rural 
sanitary  authority,  and  therefore  is  not  within 
sect.  1  at  all.  It  cannot  have  been  the  intention 
of  the  Legislature  to  alter,  by  the  very  general 
words  of  sect.  9  of  the  Public  Health  Act,  the 
nature  of  the  debts  to  which  the  limitation  in  the 
former  Act  applied. 


Lwndey  Smith,  Q.O.  in  reply. 


Our,  adv,  vuU» 


LniDUST,  L.J. — ^This  was  an  action  by  a  con- 
tractor to  recover  from  the  defendants  as  the 
sanitary  authority  certain  sums  which  he  alleged 
to  be  due  to  him  under  certain  contracts  for  the 
construction  of  sewers  and  other  works.  The 
point  which  we  have  now  to  decide  arises  upon 
the  10th  paragraph  of  the  statement  of  defence, 
in  which  tne  defendants  say  that,  "  the  plaintiff  is 
suine  in  respect  of  a  debt,  claim,  or  demand 
whicn  might  be  lawfully  incurred  by  or  become 
due  from  the  defendants  as  guardians  of  the  poor 
of  the  Petersfield  Union  after  the  passing  of 
22  &  23  Yict.  c.  49,  and  the  plaintiff  did  not  com- 
mence any  proceedings  for  the  said  debt,  claim, 
or  demand  within  the  half-year  in  which  (if  at 
all)  the  same  was  incurred  or  became  due,  or 
within  three  months  after  the  expiration  of  such 
year,  as  by  the  said  statute  required."  That 
raises  the  question  whether  the  1st  section 
of  22  &  23  Yict.  c.  49  applies  to  the  claim 
made  in  this  action.  Butt,  J.  decided  that  it 
does  not,  and  the  defendants  appealed.  The 
question  really  turns  upon  the  construction  of 
sect.  1  of  22  &  23  Yict.  c.  49,  considered  in 
reference  to  the  9th  section  of  the  Public  Health 
Act  1875.  The  preamble  of  22  &  23  Yict.  c.  49, 
throws  some  light  upon  sect.  1,  and  the  first 
(]uestion  to  be  considered  is  whether  this  claim 
is  within  sect.  1  at  all.  It  is  obvious  that  in  1859, 
when  the  Act  was  passed,  the  guardians  of  the 
poor  were  not  the  sanitary  authority,  and 
could  not  enter  into  any  contracts  for  the  con- 
struction of  sewers,  or  the  laying  of  water  mains ; 
and  if  that  Act  had  stood  alone,  I  think  the 
general  words  of  the  1st  section  are  so  clearly 
explained  in  the  preamble  that  it  is  plain  that 
such  contracts  could  not  have  been  within  them 
at  all.    It  was  not  until  the  Public  Health  Act 


of  1875  was  passed  that  the  guardians  of  the 
poor  had  anything  to  do  with  such  contracts. 
But  by  that  Act  the  guardians  are  in  many  cases 
made  the  rural  sanitary  authority  of  the  district, 
and  sect.  9  goes  on  to  provide  that  "  all  statutes, 
orders,  and  legal  provisions  applicable  to  any 
board  of  guar£an8  shall  apply  to  them  in  their 
capacity  of  rural  authority  under  this  Act  for 
the  purposes  of  this  Act."  Upon  that  it  is  con- 
tended for  the  appellants  that  the  effect  is  to 
transfer  to  the  board  of  guardians  in  their 
capacity  of  rural  sanitary  authority  all  the  pro- 
visions of  the  former  Act,  including  the  limita- 
tion of  actions  which  is  contained  in  sect.  1. 
But  I  think  that  the  object  of  sect.  9  of  the 
Public  Health  Act  is  misunderstood  by  the 
anoellants.  It  does  not  extend  the  provisions 
of  previous  statutes  to  all  Acts  of  the  sanitary 
authority,  but  it  only  extends  those  provi- 
sions to  the  Acts  which  the  sanitary  authority 
may  do  when  they  are  exercising  the  powers  of 
guardians  of  the  poor.  That  is  the  construction 
which  Butt,  J.  has  placed  upon  sect.  9  of  the 
Public  Health  Act,  and  I  thinK  it  is  correct.  It 
seems  to  me  to  be  fortified  by  sects.  229  and  230, 
the  effect  of  which  shortly  is  this,  that  general 
expenses  are  paid  out  of  one  fund,  and  special 
expenses  out  of  another.  We  were  referred 
during  the  argument  to  sects.  209  and  210,  but 
they  seem  to  me  to  throw  no  light  upon  the 
matter,  nor  does  the  Local  Government  Board 
Act  1871.  The  264th  section  of  the  Public  Health 
Act  1875  is  not  applicable,  because  that  only  deals 
with  actions  of  tort.  I  am  therefore  of  opinion 
that  the  appeal  fails,  and  must  be  dismissed  with 
costs. 

BowisN,  L.J. — I  am  of  the  same  opinion.  When 
regard  is  had  to  the  preamble  of  22  &  23  Yict. 
c  49,  it  is  clear,  I  think,  that  the  limitation  con- 
tained in  sect.  1  applies  only  to  debts,  claims,  and 
demands  incurred  oy  or  due  from  the  guardians 
as  such.  It  is  manifest,  therefore,  that  when 
sect.  9  of  the  Public  Health  Act  makes  applicable 
to  the  rural  sanitary  authority  the  limitation  in 
sect.  1  of  the  previous  Act  which  was  applicable 
to  them  as  guardians,  it  cannot  extend  the  nature 
of  the  debts  to  which  the  limitation  applies. 
Sect.  1  applies  to  debts  contracted  by  the 
guardians  as  such ;  sect.  9  of  the  Public  Health 
Act  does  not  extend  it  to  debts  contracted  by 
them  in  any  other  capacity ;  this  debt  was  not  a 
debt  contracted  by  the  guardians  as  such ;  and 
therefore  this  appeal  fails.      ^^^^  diemissed. 

Solicitor  for  plaintiff,  Ernest  A.  Fuller, 
Solicitors  for  defendants,    Soamee,  Edwards, 
and  Jones,  for  Socmies  and  Capam,  Petersfield. 


Tuesday,  June  5, 1888. 

(Before  Lord  Eshbb,  M.E.,  Likdlbt  and  Lopes, 

L.JJ.) 

Whiteley  V,  Bablet.  (a) 

Local  goverwment — Officer  of  local  auiliority  — 
Inierestedin  contracts — Penalties — Public  Health 
Act  1875  (38  ^  39  Vict.  c.  55),  s.  s.  150, 189, 193, 
326. 

A  locod  authority  entered  into  certain  contracts  for 
(a)  Beported  bv  A.  A.  Hoprhb,  Estl.,  BurUter-at-Law. 
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Whitslet  v.  Baxubt. 
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ihepurpoaea  of  the  Public  Health  Act  1875  (38  4r 
39  Vict.  c.  55),  hy  whdch  it  wcls  provided  fhai  the 
swrveyor  to  the  local  axithority  ahould  receive 
fronh  the  contractors^  inpayment  of  certain  hills 
of  quantities  prepa/red  by  him  ai  the  request  of 
the  local  authority^  a  percentage  upon  the 
a/mounts  payable  to  the  contractors  under  the 
contracts  as  certified  by  him. 

Held,  thai  the  surveyor  was  concerned  or  inte* 
rested  in  such  contracts,  so  as  to  he  licbble  to 
penaUies  under  sect.  193  of  the  Public  Health 
Act  1875. 

A  local  authority  employed  their  swrveyor  as  their 
engineer  to  superintend  the  construction  of 
certain  dra/inage  works,  a/nd  agreed  to  remtmerate 
him  hy  a  percentage  upon  the  outlay. 

Held,  that  the  surveyor  was  liable  to  the  penalty 
imposed  by  sect.  193  of  the  Puhlic  Health  Act 
1875. 

The  judgment  of  Mathew,  J.  affirmed. 

This  was  an  appeal  from  a  judgment  of  Mathew,  J. 

The  action  was  brought  to  recover  penalties 
under  sect.  193  of  the  Public  Health  Act  1875 
(38  &  39  Vict.  c.  55).  The  defendant  had  been 
appointed  town  surveyor  of  Bamsgate  by  the 
Bamsgate  Improvement  Commissioners  in  1880, 
who  were  then  the  local  authority  within  the 
Public  Health  Act,  and  he  was  re-appointed  as 
town  surveyor  by  the  Corporation  of  JEUunsgate, 
after  the  inoorporation  of  the  borough  in  1884. 
By  the  bye-la^rs  made  by  the  commissioners 
under  the  Act,  the  defendant  was  **  to  devote  the 
whole  of  his  time  to  the  duties  of  his  office,"  and 
was  to  prepare  the  necessary  plans  and  specifica- 
tions of  all  works  contracted  to  be  done,"  and  "to 
take  care  that  all  such  works  were  duly  executed." 
He  was  also  "  responsible  for  the  condition  of  the 
streets,  both  as  regards  repair  and  cleanliness, 
and  was  to  see  that  the  gully-holes,  drains,  and 
sewers  were  kept  in  an  efifcient  state." 

In  1884  and  1885  the  Corporation  of  Bamsgate 
entered  into  three  contracts  for  the  sewering  and 
paving  of  certain  new  streets,  and  in  each 
contract  it  was  provided  that  the  defendant 
should  prepare  bills  of  quantities,  and  that  the 
contractors  should  pay  him  for  so  doing  2^  per 
cent,  on  the  amount  payable  under  the  contra<*t 
as  certified  by  him.  In  respect  of  these  three 
contracts  the  plaintiff  claimeafrom  the  defendant 
three  penalties  of  50Z.  each,  under  sect.  193  of  the 
Public  Health  Act  1875.  In  1885  and  1886  a 
drainage  scheme  was  prepared  by  the  defendant 
as  surveyor  to  the  corporation,  and  was  sanctioned 
by  the  Local  Government  Board.  Thereupon  the 
corporation  appointed  the  defendant  their  engi- 
neer for  the  purposes  of  the  drainage  scheme,  to 
be  paid  by  commissions  not  exceeding  7S01.  on  the 
price  of  the  works.  The  plaintiff  claimed  two 
penalties  of  50Z.  each  in  respect  of  this  resolution 
of  the  corporation. 

In  respect  of  the  drainage  scheme  the  corpora- 
tion entered  into  five  contracts,  involving  an 
expenditure  of  about  20,000{.,  in  each  of  which 
there  was  a  provision  that  the  defendant  should 
prepare  bills  of  quantities,  and  that  the  con- 
tractors should  pay  him  for  so  doing  1^  per  cent, 
on  the  amount  payable  under  the  contract.  In 
respect  of  these  five  contracts  the  plaintiff  claimed 
five  penalties  of  50L  each. 

Mathew,  J.,  on  further  consideration,  gave 
judgment  for  the  plaintiff  (20  Q.  B.  Div.  196)  for 


three  penalties  in  respect  of   the  paving  and 
sewering   contracts,    and    one    penalty  only  in 
respect  of  the  drainage  contracts. 
The  defendant  appealed. 

By  38  &  39  Vict.  c.  65,  s.  193 : 

OiBoezB  and  servaata  appointed  or  employed  under 
this  Act  by  the  looal  anthority  ahall  not  in  any  wiae  be 
oonoemed  or  interested  in  any  bargain  or  contiaot  made 
with  snch  anthorily  for  any  of  the  pnrpoees  of  tiiia  Act 
If  any  snoh  officer  or  servant  va  so  ooncemed  or  iote* 
rested,  or,  nnder  colonr  of  his  offioe  or  empl<^ymeiii, 
exacts  or  accepts  any  fee  or  reward  whatsoever  other 
than  his  proper  salaiy,  wages,  and  allowances,  he  shall 
be  incapable  of  afterwards  holding  or  oontinning  in  taj 
office  or  employment  nnder  this  Act,  and  shaU  foileit 
and  pay  the  snm  of  501.,  which  may  be  recovered  hj  taj 
person,  with  fall  costs  of  suit,  by  action  of  debt. 

H.  Tindal  Atkinson  and  Crisps  {Finlay,  Q.G. 
with  them)  for  the  defendant. — The  words  of  the 
section  are  so  wide  that  the^  would  include  con- 
tracts of  service  entered  mto  with  the  local 
authority,  induing  even  the  original  contract  of 
employment  of  the  officer  or  servant.  Some 
limitation  must  therefore  be  placed  upon  them. 
Contracts  of  service  entered  mto  with  the  local 
authority  must  be  excluded,  and  that  is  what  has 
really  been  done  in  this  case ;  the  corporation  has 
reouested  the  defendant  to  take  out  quantities, 
ana  he  has  done  so.  [Lord  Eshbb,  ILB. — ^Bnt  he 
is  to  be  paid  for  doing  so  by  the  contractor  by  a 
percents^e  upon  the  contract  price.]  He  cannot 
sue  the  contractor  for  that  payment,  as  he  has  no 
contract  with  him.  It  is  submitted  that  the 
reasonable  interpretation  to  put  upon  the  words 
of  the  section  is,  that  the  interest  must  be  snch 
an  interest  as  would  give  the  officer  or  servant  a 
legal  claim  against  tne  person  who  makes  the 
contract  with  the  local  authority.  The  defendant 
is  not  a  party  to  these  contracts ;  a  case  might 
arise  in  which  a  man  in  his  position  might  be 
absolutely  ignorant  of  the  terms  of  sucn  ooo- 
tracts,  and  the  effect  will  be  that  he  has  had 
forced  upon  him  by  the  local  authority  an  inte- 
rest which  brings  down  upon  him  the  serioas 
penalties  of  the  section.  As  to  the  drainage 
scheme  penalty,  the  method  of  payment  of  w 
defendant  was  such  an  allowanoe  as  is  authorised 
by  sect.  189,  and  is  contemplated  by  the  word 
"  allowance  "  in  sect.  193.    They  cited 

Burgess  v.  Clarh,  14  Q.  B.  Div.  785 ; 
MeUis  V.  Shirley  Local  Board,  53  L.  T.  Bep.  N.  S. 
810 ;  16  Q.  B.  Div,  446. 

Kemp,  Q.C.  and  Henry  Dickens,  for  the  plaintift 
were  not  caUed  on  to  argue. 

Lord  EsHER,  M.B. — In  this  case  the  defendant 
was  an  officer  employed  by  a  local  anthority 
within  the  meaning  of  sect.  193  of  the  PaUic 
Health  Act  1875.  A  verdict  has  been  given 
against  him  in  an  action  for  penalties  under  that 
section,  and  the  question  we  have  to  determine 
is  whether  he  is  brought  within  the  terms  of  tint 
section  or  not.  Now,  he  was  a  surveyor  to  the 
oorporation  of  Bamsgate,  who  were  the  local 
autnority.  They  decided  to  make  certain  im- 
provements for  which  the  adjacent  owners  would 
be  liable  to  pay,  but  which  the  corporation  were 
entitled  to  carrv  out  and  recover  the  costs  from 
the  owners.  They  directed  the  defendant  to  take 
out  quantities  of  the  work  to  be  done,  so  that  the 
contractors  might  tender  for  the  work,  bat  it 
is  admitted  that  they  had  no  power  to  give  anj 
such  direction  because  such  work  was  not  within 
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the  soope  of  the  defendant's  employment,  and 
therefore  it  only  comes  to  this,  that  they  requested 
him  to  do  so  and  he  did  it.  Then  advertisements 
were  issued  for  tenders  based  on  the  quantities 
Bo  taken  out,  and  in  the  contract  made  with  the 
contractor  whose  tender  was  accepted  there  was 
a  stipulation  that  the  contractor  should  pay 
2}  per  cent,  upon  the  contract  price  to  the  sur- 
veyor. What  then  was  the  position  of  the 
surveyor?  He  could  claim  nothing  from  the 
corporation,  for  there  was  no  contract  between 
him  and  them  that  they  should  pay  him  for 
taking  out  the  quantities ;  neither  was  there  any 
contract  between  him  and  the  contractors,  but 
there  was  a  contract  between  the  corporation 
and  the  contractors  that  the  contractors  should 
pay  the  surveyor  2^  per  cent,  upon  the  contract 
price.  The  defendant  could  onlv  get  that  amount 
by  reason  of  that  contract.  I  ao  not  think  it 
necessary  to  decide  how  he  could  obtain  payment 
of  it ;  I  do  not  say  that  he  could  not  himself  have 
obtained  payment  of  it  from  the  contractors,  it 
is  at  all  events  clear  that  if  the  monev  were  in 
the  hands  of  the  corporation  they  would  hold  it 
as  trustees  for  the  surveyor.  I  also  think  that 
the  court  would  have  obliged  the  corporation  to 
lend  their  name  to  the  surveyor,  if  necessary,  in 
an  action  against  the  contractors.  The  point, 
however,  is  that,  however  he  obtained  the  amount, 
he  would  only  get  it  by  reason  of  the  existence  of 
the  contract  which  I  have  referred  to.  It  seems 
to  me,  therefore,  impossible  to  hold  otherwise 
than  that  the  defenoant  was  interested  in  the 
contract ;  the  very  statement  of  the  case  makes 
it  plain  that  he  was  so,  and  it  is  not  necessary 
that  he  should  be  able  to  sue  in  his  own  name, 
because  no  such  limitation  is  to  be  found  in  the 
statute.  The  defendant  was  to  be  paid  a  per- 
centage upon  the  contract  price,  therefore  the 
larger  the  price  the  larger  would  be  his  remunera- 
tion; therefore  his  interest  was  to  make  the 
quantities  as  large  as  possible.  Without  any 
reflection  upon  his  integrity,  his  position  is  the 
very  one  aimed  at  by  the  statute,  which  affects 
all  who  come  within  the  terms  of  it.  I  think 
that  the  judgment  of  the  learned  judg^  was  right 
and  must  be  affirmed. 

LiNDLET,  L.J. — ^I  am  unable  to  come  to  any 
other  conclusion.  The  question  is  whether  the 
case  is  within  the  operation  of  sect.  193  of  the 
Public  Health  Act  lo75.  Now  the  circumstances 
are  such  that  I  think  it  is  impossible  to  say  that 
this  gentleman,  who  is  certainly  an  officer  of  the 
local  authority,  is  not  in  any  way  concerned  or 
interested  in  these  contracts.  Indeed,  his  interest 
in  them  is  palpable  and  unmistakable.  The 
contractor  is  to  pay  him  2^  per  cent,  upon  the 
quantities  supplied  by  him  to  the  contractor,  and 
whether  he  coald  recover  the  amount  in  an  action 
for  work  and  labour,  or  whether  he  must  use  the 
name  of  the  corporation,  or  whatever  his  remedy 
might  be,  it  is  perfectly  obvious  that  he  has  an 
intei-est  in  the  contract.  I  do  not  understand 
how  the  contrary  can  be  argued.  It  does  not 
matter  who  the  paymaster  is,  as  it  seems  to  me, 
and  a  person  is  not  excluded  from  the  operation 
of  the  section  simply  because  he  gets  an 
"  allowance."  If  the  allowance  is  such  as  to  give 
him  an  interest  in  the  contract,  then  he  is  within 
the  prohibitory  words  of  the  first  part  of  the 
section.  The  whole  question  is  a  question  of 
being  interested  or  not  in  the  contract,  and  if  a 


man  is  entitled  to  be  paid  an  amount  which  is  to 
vary  with  the  contract  price,  it  seems  to  me 
impossible  to  arffue  that  he  is  not  interested,  and 
quite  immaterial  to  consider  who  his  paymaster 
may  be.  I  think  this  case  is  beyond  all  reason- 
able doubt,  and  that  the  appeal  must  be  dis- 
missed. 

Lopes,  L.J. — I  regret  being  compelled  to  arrive 
at  a  conclusion  adverse  to  the  defendant,  but  the 
fsLCts  are  undisputed,  and  havine  regard  to  them 
I  am  unable  to  say  that  the  defendant,  who  is  a 
surveyor,  is  not  a  person  interested  in  a  contiuct 
made  by  the  local  authority  within  the  meaning 
of  the  words  of  the  I93rd  section.  I  think  that  this 
case  is  within  the  language  of,  and  also  within 
the  mischief  aimed  at  by  the  section.  If  the 
percentage  for  the  quantities  had  been  payable  by 
the  local  authority  itself  instead  of  by  the  con- 
tractor, I  should  still  have  been  of  opinion  that 
the  section  equally  applied.  I  am  therefore 
of  opinion  that  the  appeal  should  be  dismissed. 

Appeal  dMmUted, 

Solicitors  for  the  plaintiff,  Kingrford,  Dorman, 
and  Go,,  for  W.  HiUst  Margate. 

Solicitors  for  the  defendant,  Meredith,  Roherte, 
and  MiMe,  for  W,  A.  Hubbard,  Ramsgate. 


Dee.  11, 14,  and  15, 1888. 
(Before  Lord  Eshxr,  M.B.,  F&t  and  Lopes,  L. JJ.) 

ShaEPE    v.    WaKEPIELD    A17D    OTHBES    (JusticOS  of 

Westmoreland),  (a) 

Inn — Licence — Renewal — Dieoretion  of  jtuticea — 
Idceneing  Act  1828  (9  Qeo.  4,  c.  61),  ea.  1,  9, 13, 
H  27—Licen8ing  Act  1872  (36  4"  36  Viet.  c.  94), 
88.  36,  40, 42,  l^—Lic&nnng  Act  1874  (37  ^  38 
Vict  c.  49),  88.  26,  32. 

Liceneing  jueticee  reused  to  renew  the  licence  of  an 
innkeeper  on  the  grounds  of  remoteneee  of  the  inn 
from  poUee  eupervieion,  and  the  chaaucter  and 
neceaeitiea  of  the  neighboiMrhood. 

Held  (affirming  the  judgment  of  the  Qufien*8  Bench 
Divieion),  that  the  diecretion  of  the  jueticee  <u  to 
granting  or  refusing  a  licence  by  way  of  renewul 
wae  aheolute,  provided  it  be  judicicUh  exercised, 
and  that  liceneing  justices  are  eniiiled  to  inquire 
into  such  moMers  as  the  sitv^ion  of  the  house  as 
regards  poUce  supervision,  and  the  eha/racter  and 
necessUtee  of  the  neighbou/rhood,  and,  in  the  exer- 
cise of  their  judicial  discretion,  to  refuse  to  grant 
a  licence  by  way  of  renewal  on  such  grounds. 

This  was  an  appeal  from  a  decision  of  the  Queen's 
Bench  Division  (Field  and  Wills,  J  J.),  reported 
ante,  p.  526  ;  and  at  58  L.  T.  Bep.  N.  S.  494,  under 
the  name  of  Reg.  v.  WaJcefield  and  others  (JusUces 
of  Westmoreland). 

A  special  case  had  been  stated  for  the  opinion 
of  the  court  by  the  chairman  of  Westmore- 
land Quarter  Sessions  by  which  it  appeared 
that: — 

On  the  10th  Sept.  1887  William  Bidding  duly 
applied  to  the  licensing  justices  for  the  Kendal 
Division  of  Westmoreland  for  a  grant  by  way  of 
renewal  for  the  sale  by  him  of  all  intoxicating 
liquors  at  the  Low  Bridge  Inn,  at  Kentmere,  in 
the  county  of  Westmoreland,  and  was  refused 
such  renewal. 

(a)   Baported  by  A.  A.  Hopkdi B,  Eiq.,  Banisisr^t-Law. 
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Susannah  Sharpe,  the  owner  of  the  said  inn, 
and  a  person  aggrieved  by  such  refusal,  appealed 
in  due  form  of  law  to  the  quarter  sessions  of  the 
peace  for  the  county  of  Westmoreland,  holden  at 
Kendal,  and  such  appeal  was  heard  by  the  Court 
of  Quarter  Sessions  on  the  21st  Oct.  1887.' 

On  the  part  of  the  appellant  it  was  contended 
that,  on  the  hearing  oi  an  application  for  the 
renewal  of  a  licence  under  the  Intoxicating 
Liquor  Licensing  Acts  of  1828,  1872,  and  1874, 
the  court  was  not  by  law  entitled  to  inquire  into 
the  character  and  wants  of  the  neighbourhood,  or 
to  refuse  the  grant  of  a  licence  by  way  of  renewal 
upon  such  grounds. 

The  Court  of  Quarter  Sessions  overruled  the 
said  contention,  and,  after  hearing  evidence, 
refused  to  renew  the  licence  on  the  ground  of  the 
remoteness  of  the  inn  from  police  supervision, 
and  upon  the  ground  that  tne  character  and 
necessities  of  the  locality  and  neighbourhood  in 
which  the  said  inn  was  situate  did  not  require  it. 

The  question  of  law  for  the  court  was.  Whether 
the  Court  of  Quarter  Sessions  was  entitled  to 
refuse  the  said  renewal  upon  the  grounds  stated. 

If  it  was  not  so  entitled,  the  order  of  sessions 
was  to  be  quashed ;  but  if  the  court  should  be  of 
the  contrary  opinion,  the  said  order  was  to  be 
affirmed. 

The  Queen's  Bench  Division  (Field  and  Wills, 
J  J.)  upheld  the  order  of  the  Court  of  Quarter 
Sessions,  and  gave  Judgment  in  favour  of  the 
respondents  :  {&  L.  T.  Bep.  N.  S.  494.) 

The  appellant  appealed  to  the  Court  of  Appeal. 

By  sect.  1  of  the  Licensing  Act  1828  (9  Geo.  4, 
c.  61) : 

Whereas  it  Ib  expedient  to  rednoe  into  one  Act  the 
law  relative  to  the  licensing  by  jostices  of  the  peace  of 
persons  keeping  or  being  about  to  keep  inns,  ale-honses, 
and  Tictnaliing-hoases,  to  sell  exciseable  liqnors  by 
retail,  to  be  dmnk  or  consumed  on  the  premises,  in  that 
part  of  the  United  Kingdom  called  England:  Be  it 
therefore  enacted  that  .  .  .  there  shall  be  annually 
holden  a  special  session  of  the  jostices  of  the  peace  (to 
be  called  tne  general  annual  licensing  meeting),  for  the 
purpose  of  granting  licences  to  persons  keeping  or  being 
abont  to  keep  inns,  alehouses,  and  victualling  houses,  to 
sell  exciseable  liquors  by  retail  to  be  drunk  or  consumed 
on  the  premises  therein  specified,  .  .  .  and  that  it 
shall  be  lawful  for  the  justices  ...  to  grant  licences 
for  the  purposes  aforesaid  to  such  persons  as  thev,  the 
said  justices,  shall  in  the  execution  of  the  powers  herein 
contained,  and  in  the  exercise  of  their  discretion,  deem 
fit  and  proper. 

By  sect.  42  of  the  Licensing  Act  1872  (35  &  36 
Vict.  c.  94) : 

When  a  licensed  person  applies  for  the  renewal  of  his 
licence,  the  foUowmg  provisions  shall  have  effect :  (1.) 
He  need  not  attend  in  person  at  the  general  annual 
licensing  meeting,  unless  he  is  required  by  the  licensing 
justices  so  to  attend.  (2.)  The  justices  snail  not  enter- 
tain any  objection  to  the  renewal  of  such  licences,  or 
teke  any  evidence  with  respect  to  the  renewal  thereof, 
unless  written  notice  of  an  intention  to  oppose  the 
renewal  of  such  such  licence  (and  stating  in  general 
terms  the  grounds  of  opposition)  has  been  served  on 
such  holder  not  less  than  seven  days  before  the  com- 
mencement of  the  ^neral  annual  licensing  meeting; 
Provided  ^at  the  hoensing  justices  may,  notwithstand- 
ing that  no  notice  has  been  given,  on  any  objection  being 
made,  adjourn  the  granting  of  any  licence  to  a  future 
day,  and  require  the  attendance  of  the  holder  of  the 
licence  on  such  day,  when  the  case  will  be  heard  and  the 
objection  considered,  as  if  the  notice  hereinbefore  pre- 
scribed had  been  given.  .  .  .  Subject  as  aforesaid, 
licences  shall  be  renewed,  and  the  powers  and  discretion 
of  justices  relative  to  such  renewal  shall  be  exercised  as 
heretofore. 


By  sect.  32  of  the  Licensing  Act  1874  (37  A  38 
Vict.  c.  32) : 

A  new  licence  means  a  lioenoe  for  the  sale  of  nsj 
intoxicating  liquor  granted  at  a  general  annual  lioensiQK 
meeting^  in  respect  of  premises  in  respect  of  wfaibh  a 
similar  licence  has  not  theretofore  been  granted. 

Ocmdy,  Q.C.  and  Sanderson  for  the  appellant. 

Addison,  Q.C.  and  Poland  for  the  respondents. 

The  arguments  used  in  the  court  below  were 
repeated,  and  are  sufficiently  referred  to  in  the 
judgments. 

Tue  following  cases  were  cited : 

Beg,  V.  Justices  of  Market  Boeworth.  57  L.  T.  Bep. 

N.S.482;  11  Q.  B.  Div.  66  3 
Beg,  V.  Sylvester,  2B.  &  S.  322; 
Beg.  V.  Justices  of  Lanecuhire,  23  L.  T.  Bep.  N.  S. 

461;  L.  Bep.  6Q.  B.  97; 
Smith  V.  Justices  of  Hereford,  39  L.  T.  Bep.  N.  8. 

604  * 
Ex  parte  Martin,  40  J.  P.  133 ; 
Em  parte  Bendall,  42  J.  P.  88 ; 
Beg.  V.  Kay,  10  Q.  B.  Div.  213 ; 
Beg.  V.  Justices  of  Liverpool,  4B  L.  T.  Bep.  N.  S. 

Hi;  11  Q.  B.  Div. 638 ; 
Manoich  v.  CodUn,  30  L.  T.  Bep.  N.  S.  719 ;  L.  Bep. 

9Q.B.  509; 
Beg,  V.  Huddersfield,  1 Q.  B.  Div.  52 ; 
Bex  V.  Hann,  3  Burr.  1716 ; 

Oarrett  v.  Justices  of  Middlesex,  12  Q.  B.  Div.  690; 
Beg.  V.  Justices  of  Over  Darwen,  39  L.  T.  B^. 

N.  S.  4M. 

Lord  EsHSB,  M.B. — ^It  appears  to  me  to  be  dear 
that  verv  larfj^e  interests  are  involved  in  this  ques- 
tion, ana  it  is  equally  clear  that  the  nature  of 
those  interests  is  that  of  a  money  or  business 
interest,  and  that  therefore  one  ought  to  attend 
to  them  carefully,  and  see  clearly  what  the  law  is 
before  jeopardising  them  or  brmging  them  into 
peril.  I  have  listened  with  the  greatest  care  to 
all  the  arguments  which  have  been  addressed  to 
us  on  both  sides ;  I  have  attentively  examined  all 
the  statutes  that  have  been  referred  to,  and  all 
the  cases  that  have  been  cited ;  and  I  have  had 
regard  to  the  nature  of  the  interests  which  may 
be  said  to  be  put  in  jeopardy ;  but  I  have  come  to 
the  conclusion  that  in  the  decision  of  this  case  we 
must  be  bound  by  the  ordinary  rules  of  construc- 
tion, and  if  the  construction  of  these  Acts  of 
Parliament  leaves  us  in  no  doubt,  it  is  clear  that 
all  the  questions  of  hardship  and  all  the  questions 
of  danger  fall  to  the  ground ;  on  the  other 
hand,  it  is  clear  that,  if  the  justioea  have 
the  absolute  discretion  that  is  contended  lor, 
unless  they  exercise  it  with  the  greatest  care, 
they  may  do  irreparable  injury,  and,  though 
not  injustice  in  law,  still  injustice  in  &ct, 
to  people  who  are,  on  the  whole,  exceedingly 
meritorious.  It  is  upon  the  construction  of  the 
statutes  that  our  decision  must  depend,  because 
a  case  has  been  stated  by  the  justices,  and  in  that 
case  they  state  the  grounds  upon  which  they 
refused  the  renewal  (although  if  they  have  asi 
absolute  discretion  they  need  not  have  stated  their 
grounds),  and  they  ask  the  court  whether  they 
had  jurisdiction  to  refuse  it  on  those  grounds, 
wbicn  were  "the  remoteness  of  the  inn  from 
police  supervision  and  the  necessities  of  the 
neighbouniood,"  under  the  Acts  of  1828,  1872, 
and  1874.  That  raises  the  question  for  us  whether 
they  had  jurisdiction  under  those  Acts  to  refuse 
the  renewal  in  respect  of  both  or  either  of  the 
objections,  for  if  they  could  refuse  either  on  one  or 
on  the  other,  our  answer  must  be  in  their  favour. 
Then  what  is  the  true  construction  of  these  three 
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statutes  P  The  first  of  them  is  the  Act  of  1828. 
We  must  first  deal  with  that  according  to  the 
ordinary  rule  of  construction,  which  is  tnat  you 
must  deal  with  an  Act  as  if  you  had  to  construe 
it  the  day  after  it  is  passed.  Subsequent  legislation 
may  alter  it,  but,  unless  it  assumes  to  alter  it,  it 
cannot  affect  it  otherwise  than  by  what  amounts 
to  a  legislative  interpretation  of  its  meaninfl:. 
Then,  looking  at  the  Act  of  1828,  the  first  section 
constitutes  a  tribunal  which  was  not  in  exis- 
tence before,  but  which  is  to  continue  in  the 
future,  for  the  purpose  of  granting  licences 
— ^not  Excise  licences  —  to  persons  keeping  or 
about  to  keep  inns,  ale-houses,  or  victualung- 
houses.  The  Legislature  must  have  foreseen  that 
if  these  licences  were  to  be  granted  after  the 
passing  of  this  Act,  and  to  be  granted  annually, 
the  case  must  obviously  arise  in  which  the  justices 
would  have  to  deal  both  with  a  house  which  is 
to  be  licensed  for  the  first  time  and  with  one 
which  is  to  be  licensed  for  a  second  time.  It  is 
true  that  in  one  sense  these  cases  are  the  same, 
but  in  another  and  a  practical  sense  it  is  obvious 
that  they  are  very  different.  It  was  suggested 
bhat  the  word  "  keeping  "  had  reference  only  to 
persons  who  were  keeping  inns  at  the  time  when 
the  Act  was  passed ;  but  when  you  come  to  the 
enacting  words  of  the  section  you  find  that  the. 
meetings  of  the  justices  are  to  be  holden  annually 
for  the  purpose  of  granting  licences  to  persons 
keeping  mns,  and  this  must  be  done  just  as  much 
ten  years  after  the  Act  was  passed  as  in  the  first 
year,  and  still  those  who  are  keeping  inns  are 
pointedly  distinguished  from  those  who  are  about 
to  keep  them ;  and  it  seems  to  me  clear  that  if 
the  justices  are  to  grant  licences  to  persons 
keepmg  inns  and  those  about  to  keep  them,  after 
the  first  year  after  the  passing  of  this  Act  the 
person  keeping  an  inn  could  only  be  keeping  it  as 
a  licensed  house,  and  what  is  his  application  for 
a  licence  but  the  veij  case  of  a  renewal  which  we 
have  now  to  deal  with  P  Therefore  this  section, 
by  necessarr  implication  and  by  the  ordinary  use 
of  the  words,  gives  the  justices  power  to  renew 
licences  as  well  as  to  grant  them  for  the  first 
time.  The  word  used  with  regard  to  what  is  now 
called  a  renewal  is  *'  grant " — the  justices  are  to 
"  grant "  a  licence — ^but  by  necessarv  implication 
that  extends  to  a  person  who  has  had  a  licence 
gpranted  to  him  before.  The  words  of  the  section 
go  on  **  to  grant  licences  for  the  purposes  aforesaid 
to  such  persons  as  they,  the  said  justices,  shall, 
in  the  execution  of  the  said  powers  herein  con- 
tained, and  in  the  exercise  of  their  discretion, 
deem  fit  and  proper."  This  is  applied  to  the 
justices  for  the  purpose  of  granting  licences, 
which  phrase  includes  both  new  licences  and 
renewals.  With  regard,  therefore,  to  both  cases 
there  is  given  to  the  justices  a  discretion,  and  to 
my  mind  it  is  impossible  to  construe  the  words 
otherwise  than  to  say  that  this  discretion,  given 
to  them  in  both  cases,  is  the  same  in  both  cases, 
and  that  in  both  cases  it  is  unlimited.  If  you 
tell  me  that  the  discretion  is  to  be  judicial,  yon 
tell  me  nothing.  Of  course  it  is  not  to  be  mere 
caprice ;  but,  if  the  phrase  is  to  be  made  strictly 
accurate,  I  will  say  that  in  both  cases  they  have 
an  unlimited  judicial  discretion.  Then  there  is 
given  an  appeal  to  the  quarter  sessions,  but  they 
have  hj  way  of  rehearing  to  exercise  the  same 
discretion  as  the  •  justices  below,  and  that  discre- 
tion is  .unlimited.    The  next  question  is,  whether  , 


we  can  find  in  any  subsequent  legislation  a 
legislative  declaration  that  the  interpretation  I 
have  put  upon  the  Act  of  1828  is  not  the  meaning 
of  it,  or  anything  which  alters  the  law  contained 
in  it.  The  principal  enactment  to  which  we  have 
been  referred  is  the  42ad  section  of  the  Act  of 
1872.  It  begins,  "Where  a  licensed  person 
applies  for  the  renewal  of  his  licence."  '  Where, 
how,  and  to  whom  can  he  apply  P  He  can  only 
apply  under  the  Is t  section  oi  the  Act  of  1828; 
for  in  this  Act  there  is  no  new  power  to  apply,  no 
power  to  anyone  else  to  hear  the  application ;  he 
can  only  apply  under  the  words  enabling  the 
justices  to  grant  licences.  Then«  when  he  applies, 
the '1st  sub-section  enacts  that  "he  need  not 
attend  in  person  at  the  general  annual  licensing 
meeting  unless  he  is  required  by  the  licensing 
justices  so  to  attend."  How  does  that  affect 
what  the  magistrates  have  to  do  when  they  come 
to  adjudicate  upon  his  application  P  A  section 
of  the  Act  of  1828  (the  12th)  was  quoted  to  us 
as  implying,  and  I  think  it  did  imply,  that 
all  applicants  for  licences  must  attend  in  person. 
This  provision,  then,  is  for  the  relief  of  a 
person  applying  for  a  renewal  from  that  neces- 
sity. It  recognises,  if  you  will,  the  distinc- 
tion between  a  person  applying  for  a  new  licence 
and  a  person  applying  for  a  renewal ;  but  it  does 
not  relieve  the  latter  from  applying  for  his  re- 
newal— he  must  apply,  but  he  need  not  attend 
in  person.  Formerly  he  could,  if  he  chose,  have 
an  attorney  or  counsel,  but  he  had  to  attend  him- 
self as  well ;  now  he  need  not  attend  in  person. 
The  1st  sub-section  gets  rid  of  nothing  but  that. 
Then  the  2nd  sub-section  is  not  in  relief  of  the 
person ;  it  sajs  that  "  the  justices  shall  not  enter- 
tain any  objection  to  the  renewal,  &c,,  unless 
written  notice  of  an  intention  to  oppose  the  re- 
newal of  such  licence  has  been  servea. '  But  that 
does  not  affect  the  adjudication  of  the  justices, 
except  by  taking  away  their  power  to  deal  with 
the  matter  by  way  of  adjudication  unless  a  notice 
has  been  served.  The  notice  is  merely  a  notice 
of  opposition ;  it  need  not  state  the  grounds  of 
opposition — that  provision  is  left  out,  and  is  not 
supplied  till  afterwards,  nor  does  it  call  upon  the 
applicant  to  attend  in  person.    Then  there  is  a 

Eroviso  as  to  what  is  to  be  done  when  no  notice 
as  been  served.  But  all  these  are  matters  pre- 
ceding the  moment  when  the  justices  have  to  hear 
and  aajudicate  apon  the  application,  and  there  is 
nothing  to  limit  them  as  to  the  subject-matter  of 
their  aajudication  at  all.  Then  the  section  con- 
cludes :  "  Subject  as  aforesaid  licences  shall  be 
renewed,  and  the  powers  and  discretion  of  justices 
relative  to  such  renewal  shall  be  exercised  as 
heretofore."  To  what  does  that  word  "hereto- 
fore" take  us  backP  It  seems  to  me  that  it 
obviously  takes  us  back  to  the  let  section  of  the 
Act  of  1828,  and  if  upon  the  true  construction  of' 
that  section  the  discretion  of  justices  relative  to 
renewal  is  unlimited,  then  under  this  section, 
subject  to  the  notices  being  given,  they  still  have 
the  same  discretion.  But  under  this  section  some 
hardship  must  have  arisen,  for  we  find  it  dealt 
with  and  amended  by  the  26th  section  of  the  Act 
of  1874.  That  section  recites  the  42nd  section  of 
the  Act  of  1872,  the  first  words  of  which  are  re- 
markable, because  thev  deal  with  the  man  who  is 
applying  for  a  renewal  as  a  "  licensed  person."  I 
have  shown  that  he  roust  be.  Now,  under  the 
42nd  section,  the  justices  might  require  the  appli- 
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cant  for  a  renewal  to  attend  in  person  for  any 
reason,  without  stating  the  reason,  or  even  with- 
out any  reason  existing.  This  was  felt  to  be  a 
hardship,  and  by  the  26th  ijeotion  of  the  Act  ol 
1874  a  limit  is  put  upon  the  power  of  the  justices 
to  require  him  to  attend  in  person,  but  it  does  not 
touch  the  matters  with  which  they  have  power  to 
deal  when  they  come  to  hear  him.  Then  the 
same  section  requires  the  grounds  of  objection  to 
be  stated  in  the  notice  of  objection,  but  it  does 
not  in  any  way  limit  those  grounds.  These  are 
all  matters  preliminary  to  the  hearing,  and  the 
only  other  provision  is  that  in  the  42nd  section, 
that  the  evidence  must  be  on  oath.  I  should 
suppose,  though  I  do  not  feel  sure,  that  this  evi- 
dence must  be  limited  to  the  grounds  stated  in 
the  notice  of  opposition ;  but  it  is  not  necessary 
to  decide  that,  nor  is  it  necessary  to  decide 
whether  the  justices  might  refuse  a  licence  if  they 
had  knowledge  of  their  own  as  to  the  require- 
ments of  the  neighbourhood.  If  I  am  rignt  in 
my  interpretation  of  the  Acts,  the  case  is  at  an 
end,  and  wants  no  more,  even  if  it  does  end  in 
hardship.  For,  whether  the  result  will  be  hard- 
ship or  no  hardship,  probable  injustice  or  no 
probable  injustice,  we  cannot  interfere  with  what 
the  Legislature  has  clearly  said.  I  mity  say 
that  sect.  19  of  the  Act  of  1869  does,  in  my 
view  (though  I  do  not  think  the  argument  is 
a  very  strong  one),  contain  an  assumption  of 
the  existence  of  an  absolute  discretion  in  the 
justices  with  regard  to  renewals;  and  if  the 
interpretation  of  the  Act  of  1828  wanted  assis- 
tance, this  Act  would  give  it.  But  it  does  not 
want  assistance,  for  the  intention  of  the  Legis- 
lature is  clearly  stated,  and  there  is  no  doubt 
what  is  the  true  construction  of  the  Act  of  1828. 
As  to  the  subsequent  Acts,  there  is  nothing  to  be 
inferred  from  them  which  limits  the  discretion  of 
the  earlier  Act;  and  I  therefore  think  that  the 
decision  of  the  court  below  was  right,  and  this 
appeal  must  be  dismissed. 

Fbt,  L.J. — ^This  case  is  one  of  so  large  and 
great  importance  that  it  is  fil^  that  I  should  add 
a  few  words  to  give  expression  to  my  own 
opinion.  With  the  conclusions  of  the  Master  of 
the  Bolls  I  entirely  concur.  For  the  decision  of 
this  case  there  is  no  need  to  inquire  into  the 
earlier  statutes  or  to  go  behind  the  Act  of  18^. 
We  find,  then,  that  the  justices  are  required 
annually  to  hold  a  special  session  for  the  purpose 
of  granting  licences  to  two  classes  of  persons — 
yiz.,  those  who  at  the  time  of  the  sessions  are 
actually  keepiujo^  inns,  ale-houses,  victualling- 
houses,  and  aesire  to  remain  in  that  occupation, 
and  those  applying  to  the  justices  for  the  first 
time  to  be  allowed  to  keep  licensed  houses ;  and 
the  section  goes  on  to  enact  (to  read  it  shortly) 
that  it  shall  be  lawful  for  the  justioes  to  grant 
licences  for  the  purposes  aforesaid  to  such  persons 
as  they  shall  in  the  exercise  of  their  discretion 
deem  fit  and  proper.  Nothing  to  my  mind  could 
be  more  plain  tnan  that  this  discretion  is  the 
same  as  to  both  classes.  Ko  distinction  is  drawn 
between  the  two  classes;  their  existence  is 
recognised,  if  you  will,  but  there  is  no  difference 
of  jurisdiction  or  of  discretion  in  re^rd  to  them. 
The  onl^  doubt  in  my  mind  has  arisen  from  the 
contention  that  the  collocation  of  the  words  in 
this  section  seems  to  show  that  it  was  intended 
to  confine  the  discretion  of  the  justices  to  the 
character  of  the  person  applying  to  them ;  but 


when  the  9th  section  is  looked  at  it  is  seen  at 
once  that  this  contention  is  not  tenable  lor  a 
moment.  The  matter  was  most  fully  and  satis- 
factorilT  explained  bv  Lush,  J.,  in  the  case  of 
Beg.  y.  The  Justices  of  Laneaehire  (ubi  rap.)* 
where  he  says,  referring  to  the  contention  I  mm 
just  noticed :  ''It  is,  therefore,  obvioua  that  the 
words  relied  on  by  the  appellant  point  not  merely 
to  the  merits  of  the  applicant,  but  must  be  read 
in  a  wider  sense,  as  referring  to  the  merits  of  the 
application:  and  the^  authorise,  and  therefore 
by  implication  require,  the  justioes  to  govern 
their  discretion  in  granting  or  withholding  the 
licences,  by  reference  not  only  to  the  qualifica- 
tion of  the  person  applying  and  to  the  suitdble- 
ness  of  the  house,  out  to  other  oonsiderationa 
also.  These  considerations  must  include  the 
nature  of  the  locality,  the  population,  the  number 
of  houses  already  licensea,  and  all  other  circum« 
stances  bearing  on  the  question,  whether  it  is  fit 
and  proper  in  the  interest  of  the  public,  lor 
whose  benefit  these  Act  are  passed,  that  an  addi- 
tional licence  should  be  granted."  Now  that  the 
discretion  conferred  on  the  justices  is  the  same 
in  regard  to  renewals  as  in  regard  to  new  licenoes 
is  not  only  apparent  on  the  face  of  the  section 
itself,  but  is  treated  as  undoubted  law  by 
Gockbum,  G.J.,  in  the  case  of  SmUk  ▼.  The 
Justices  of  Hereford  {ubi  9up.),  where  he  says: 
*'  According  to  9  (jteo.  4,  c.  61,  the  justices  had  the 
same  discretion  to  refuse  a  renewal  as  they  had 
to  refuse  a  grant  of  a  new  licence.*'  This,  then, 
was,  under  the  Act  of  1828,  the  undoubted  and 
indubitable  law.  If  I  required  any  oonfirmaiion 
in  that  opinion,  I  should  find  it  in  the  Act  of 
1869,  because,  notwithstanding  what  Mr.  Candy 
has  said  about  the  8th  and  19th  sections,  it  does 
appear  to  me  from  them  that  the  Legislfttnrd 
conceived  the  justices  as  being  vested  with  an 
unlimited  discretion  with  regard  to  renewals.  It  is 
plain  therefore  that  this  was  the  case  under  the  Act 
of  1828.  We  have  therefore  to  consider  whether 
this  state  of  things  has  been  altered  by  subse- 
quent legislation.  Until  the  Act  of  1872  there  is 
nothing  that  throws  any  ligjht  on  the  matter 
except  the  Act  of  1869,  to  which  I  have  already 
referred.  Now,  one  of  the  sections,  the  12fch,  of 
the  Act  of  1828  made  it  necessary  for  all  appli- 
cants for  licences  to  attend  the  meeting  in  person, 
and  when  in  1869  beerhouse-keepers  were  brought 
under  the  Act  of  1828,  they  also,  by  parity  of 
legislation,  had  to  attend  in  person,  and  this  was 
found  to  be  inconvenient,  no  doubt  in  the  manner 
described.  Then  we  come  to  the  Act  of  1872. 
That  altered  the  law  with  regard  to  licences  in 
many  important  particulars.  It  took  away  the 
light  of  appeal  against  a  refusal  to  grant  a  new 
licence,  and  preserved  it  in  the  case  of  a  renewal. 
It  introduced  a  new  principle  in  the  disqualifica- 
tion of  premises,  and  enacted  correGponding 
clauses  protecting  the  owner  in  cases  where  Ins 
property  might  be  disqualified.  I  call  attention 
to  these,  beoiuse  Mr.  Candy  asked  us  to  infer 
from  them  that  it  was  the  intention  of  the  L^ps* 
lature  to  give  the  owner  a  vested  interest  in 
licensed  property.  But  nothing  of  the  sort  can 
be  predicated  of  them,  for  they  are  merely  part  of 
the  machinery  used  in  intrdduoing  a  new  dis* 

Qualification  adjecting  the  property  of  the  owner^ 
tut  what  we  have  really  to  deal  with  is  the  42nd 
section  of  this  Act  of  1872.    The  object  of  that 
'  section  is  simply  to  alter  the  procediiie  upon 
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application  for  renewals.  First,  it  gets  rid  of  the 
crowd  that  every  year  thronged  the  Brewster 
Sessions.  Seconalv,  it  provides  that  an  applicant 
for  a  renewal  shall  have  notice  of  an  intended 
opposition.  Thirdlv,  it  enacts  that  all  evidence 
mast  be  on  oath.  Then  it  proceeds :  '*  Snbject  as 
aforesaid    .    .    .    the  powers  and  discretion  of 

I'nstices  relative  to  renewal  shall  be  exercised  as 
leretofore."  In  other  words,  the  discretion  given 
to  the  justices  by  the  Act  of  1828,  which  in  my 
judgment  was  the  same  in  regard  to  the  renewals 
as  in  regard  to  new  licences,  shall  still  be  exer- 
cised in  regard  to  renewals.  The  last  matter 
with  which  it  is  necessary  to  deal  is  the  Act  of 
1874,  which  is  an  amending  statute  passed  to  ^t 
rid  of  the  difficulties  and  heal  the  oefects  which 
had  been  discovered  in  the  Act  of  1872,  with 
which  it  is  to  be  construed  as  one  Act.  Sect.  26 
recites  the  42nd  section  of  the  Act  of  1872,  and 
enacts  that  the  requisition  to  attend  shall  not  be 
made  "  save  for  some  special  cause  personal  to 
the  licensed  person  to  whom  such  requisition  is 
sent."  These  are  the  only  words  which  have 
caused  me  any  perplexity  in  this  case.  It  might 
seem  that  the  word  ''personal"  here  is  used 
in  its  proper  sense  as  meaning  peculiar  to  the 
individual  character,  in  which  case  the  words 
would  shut  out  the  character  of  the  house  and 
all  surrounding  circumstances  pertinent  to  the 
application  except  onlv  the  individual  character 
of  the  applicant  nimself.  But  I  think  that  is  not 
the  meanmg  in  which  the  words  are  used.  It  is 
impossible  to  suppose  that  so  marvellous  a  revolu- 
tion in  the  matter  of  granting  licences  should  be 
brought  about  by  Buch  words  as  those.  I  think 
their  true  meaning  is  that  the  justices  shall  not 
give  the  requisition  to  attend  upon  grounds 
which  relate  generally  to  all  applicants,  but  only 
to  each  individual,  upon  grounds  which  relate 
particularly  to  the  individual  himself  or  his  house. 
Another  reason  for  rejecting  the  construction  of 
the  words  contended  for  is  that,  in  the  following 
clause,  the  grounds  of  objection  are  required  to 
be  stated  in  the  notice  of  opposition.  If  it  be 
true  that  the  personal  ground  onlv  can  be  taken, 
then  these  grounds  are  all  reduced  into  one, 
and  yet  the  Legislature  still  speaks  of  them  as 
"  grounds,"  and  speaks  of  them  without  any  limita- 
tion. Thirdly,  this  section  and  the  42nd  section  of 
the  Act  of  1872  must  be  read  together,  and  when 
they  are  read  together  the  clauses  of  the  42nd 
section  as  amended  bv  the  26th  section  of  the 
amending  Act,  are  still  followed  by  the  words, 
*'  Subject  as  aforesaid,  the  discretion  of  justices 
relative  to  such  renewal  shall  be  exercised  as 
heretofore."  I  cannot  but  think  that,  if  the  Legis- 
lature had  intended  to  limit  the  discretion  which 
it  had  conferred  on  the  justices,  it  would  have 
used  plain  words  to  do  so ;  but  it  has  not  done  so, 
and  i  am  therefore  of  opinion  that  the  discretion 
of  the  justices  remains  unlimited,  and  that  the 
judgment  of  the  court  below  was  riffht. 

I^PES,  L.J. — ^It  is  always  difficult  to  deliver  a 
third  judgment,  and  it  is  particularly  difficult  in 
this  case,  where  such  elaborate  judgments  have 
been  already  delivered.  But  I  think  I  may  state 
in  a  few  words  the  conclusions  at  which  I  have 
arrived.  In  my  view,  the  case  mainly  depends 
upon  the  construction  of  the  Act  of  1828.  It  is 
said  that  upon  an  application  for  a  renewal  the 
justices  can  refuse  it  on  the  ground  that  the 
applicant  has  misconducted  himself,  or  that  his 
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premises  are  unsuitable ;  but  that  they  have  no 
right  to  do  so  on  the  ground  oE  the  necessities  of 
the  neighbourhood  and  its  remoteness  from  police 
Bu  ervision.  Now  I  am  of  oninion  that  the  ius- 
tices  have  jurisdiction  to  refuse  the  renewal  on 
this  ground.  The  framers  of  the  Act  of  1828 
were  looking  not  only  to  the  time  at  which  it  was 
passed,  but  to  all  future  time  until  it  should  be 
repealed.  In  giving  the  justices  power  to  grant 
licences  to  persons  keeping,  as  well  as  to  persons 
about  to  keep  inns,  the  1st  section  of  the  Act,  to 
my  mind,  clearly  refers  to  renewals.  Then  it 
goes  on,  "  It  shall  be  lawful  for  the  justices  to 
grant  licences  for  the  purposes  aforesaid  to  such 
persons  as  they  .  .  .  shall  ...  in  the 
exercise  of  their  discretion,  deem  fit  and  proper." 
I  cannot  imagine  any  words  more  calculated  to 
convey  an  intention  to  vest  in  the  justices  a  wide 
and  absolute  jurisdiction  and  discretion,  and  that 
whether  the  application  be  for  an  original  licence 
or  for  a  renewal.  But  it  is  said  that  subsequent 
legislation  has  limited  and  controlled  that  dis- 
cretion. What  is  relied  on  for  this  P  The  42nd 
section  of  the  Act  of  1872.  But  that  section  does 
this — it  provides  that  it  shall  be  no  longer  neces- 
sary to  make  the  application  for  a  renewal  in 
person.  It  provides  that  notice  of  opposition 
shall  be  served  upon  licensed  persons,  and  pro- 
vides for  adjournments  in  certain  cases,  and  it 
enacts  that  all  evidence  shall  be  on  oath.  These 
are  all  merely  matters  of  procedure.  Then  follow 
the  words,  "  Subject  as  aforesaid  .  .  .  the 
discretion  of  justices  relative  to  such  renewal 
shall  be  exercised  as  heretofore."  "As  hereto- 
fore : "  under  what  Act  P  This  Act  of  1826  was 
the  only  one.  It  seems  to  me  that  these  words 
comprise  as  complete  a  reservation  and  declara- 
tion of  the  absolute  discretion  of  justices  relative 
to  renewals  as  could  possibly  be  made.  Then  as 
to  the  26th  section  of  the  Act  of  1874,  that  makes 
no  other  alteration  than  by  enacting  that,  unless 
for  a  cause  personal  to  the  applicant,  he  shall  not 
be  required  to  attend  in  person,  and  that  the 
notice  of  opposition  shall  state  the  grounds  of 
objection.  I  am  cjuite  satisfied,  apart  from 
authority,  that  this  interpretation  of  the  statute 
is  the  right  one ;  but  if  authority  were  needed,  it 
is  to  be  found  in  the  case  of  Smith  v.  The  Justices 
of  Hereford  {uhi  swp,).  For  these  reasons  I  am  of 
opinion  that  the  judgment  of  the  court  below  was 
right,  and  that  the  appeal  must  be  dismissed. 

Appeal  diemieved. 

Solicitor  for  appellant,  Syhee,  for  Watson. 
Solicitors  for   respondents,    Nicol,   Son,  and 
Jones,  for  Bolton,  Kendal. 
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the  urban  authority  to  give  notice  to  the  owners 
and  ocev^piera  of  premieea  to  pa/tfe,  ^c,  private 
atreete,  and  in  case  of  non-compliance  to  execute 
the  work  and  recover  the  eoopenaee  incurredfrom 
the  owners  and  occupiers.  Sect.  257  provides 
thai  where  any  local  a/iUhority  have  incwrred 
expenses  of  this  kind,  until  recovery,  the  same 
SMbll  be  a  charge  on  the  premises  in  respect  of 
which  they  were  incurred. 

By  a  local  Act,  30  Vict,  c,  Ivi.,  the  plaintiffs  were 
empowered  to  apportion  the  estimaied  expenses 
of  paving,  Sfc,  any  street  among  the  owners  or 
occupiers  of  premises  in  the  street,  and  such 
expenses  so  apportioned  might  be  recoverable 
either  before  the  work  should  be  commenced, 
during  its  progress,  or  after  its  completion,  either 
by  action  at  law  or  in  a  summary  m>anner  before 
justices  of  the  peace,  at  the  option  of  the  ptain- 
tiffs  ;  and  it  was  provided  that  in  case  the  actual 
expenses  of  paving,  ^c,  should  be  lets  than  the 
estimaied  cost  the  difference  should  be  paid  by  the 
plaintiffs  to  the  owners  of  the  houses  or  property, 
who  might  have  paid  such  sum,  or  whose  houses 
or  proper^  might  have  been  "  changed  there- 
with,'* Tne  local  Act  was  to  be  construed  with 
the  Public  Health  Act  1875  together  as  one  Act, 
The  plaintiffs  duly  apportioned  the  estimated 
expenses  of  certain  works  in  a  street,  and 
demanded  payment  from,  amxmg  others,  the 
defendant  (who  was  the  owner  of  premises  in 
the  street)  of  the  proportion  payable  by  her. 
The  defendcmt  did  not  pay  the  amount  demanded, 
and  the  plaintiffs,  after  having  obtained  a  magis- 
trates' order,  which  was  not  complied  with, 
brought  an  action  to  establish  their  rights  to  a 
charge  on  the  defendant's  premises  for  the 
amount,  under  sect,  257  of  the  Fuhlio  Health  Act 
1875.  No  work  had  been  actually  done  or 
expenses  incurred. 

Held,  thai  the  local  Act  had  not  the  effect  of  so 
extending  the  general  Act ;  and  tJuit  theplaintiffs 
were  only  entitled  to  a  charge  in  respect  of 
expenses  actually  incurred. 

Where  a  special  Act  incorporates  and  is  to  be  con- 
strued together  with  a  public  general  Act,  the 
special  Act  does  not,  by  its  provisions,  rnodify 
those  of  the  incorporated  statute  unless  the 
language  of  the  special  Act  in  express  terms  alters 
the  general  Act,  and  it  is  also  apparent  that  the 
Legislature,  in  passing  the  special  Act,  meant  to 
alter  the  provisions  of  the  general  Act. 

The  plaintiffs  in  this  action  were  the  m^or, 
aldermen,  and  burgesses  of  the  borough  of  West 
Ham,  acting  by  the  council  of  such  borough,  and 
the  defendant  wa«  Susan  Elizabeth  Grant. 

Until  the  9th  Nov.  1886  the  West  Ham  Local 
Board  of  Health  was  the  urban  sanitary  autho- 
rity for  the  local  government  district  of  West 
Ham,  in  the  county  of  Essex,  and  was  subject  to 
the  provisions  of  the  Public  Health  Act  1875, 
and  the  Acts  amending  the  same,  and  a  local  Act, 
30  Vict.  e.  Ivi.  and  other  local  Acts  (not  material 
to  the  matters  in  question  in  this  action),  all  of 
which  Acts  are  in  pursuance  of  the  statute 
13  &  14  Vict.  c.  21,  s.  7,  deemed  to  be  public  Acts, 
and  are  judicially  taken  notice  of  as  such. 

The  plaintiffs'  claim  accrued,  as  they  alleged,  by 
virtue  of  sects.  150,  257,  and  313  of  the  Public 
Health  Act  1875,  and  the  following  sections  of  the 
Local  Act  30  Vict.  c.  Ivi. : 


Gh>Yernment  Act  1858,  the  Looftl  Goyomment  Act  (1858) 
Amendment  Act  1861,  the  Local  Govemment  Aais&d- 
ment  Act  1863,  or  any  other  Act  now  in  force  amending 
such  Acts,  or  anv  of  them,  or  incorporated  therewith, 
shall  be  construed  tog^other  as  one  Act. 

Sect.  90.  When  the  said  board  shall,  under  the  pro- 
visions of  the  09th  section  of  the  Pablic  Health  Act  1848, 
have  given  notice  in  writinff  to  the  owners  or  ooenpiers 
of  the  premises  fronting,  adjoining,  or  abutting  on  aaj 
street,  or  any  part  thereof,  requiring  them  to  sewer, 
level,  pave,  flag,  or  channel  such  street,  or  any  part 
thereof,  and  btlod.  notices  or  any  of  them,  have  not  been 
complied  with,  it  shall  be  lawful  for  the  board  to  direct 
their  sorvevor  to  apportion  the  estimated  expenses  of 
sewering,  levelling,  paving,  flagging,  or  channelling 
such  street,  or  the  part  or  parts  thereof  requiring  to  be 
so  sewered,  levelled,  paved,  flagged,  or  channelled, 
including  the  cost  of  paving  the  ptoints  at  the  intersec- 
tion of  streets,  and  all  other  incidental  costs  and 
charges,  among  the  said  owners  or  occupiers  of  the 
premises  so  fronting,  adjoining,  or  abutting  on  the  said 
street,  or  such  parts  thereof,  so  requiring  to  be.  sewered 
or  otherwise  made  good  as  aforesaid,  and  such  expenses 
so  apportioned  may  be  recoverable  either  before  the 
work  shall  be  commenced,  during  its  progress,  or  after 
its  completion,  and  the  same  ma^r  be  reoovenu>le  from 
the  present  or  any  future  owner,  either  by  action  at  law, 
or  in  a  summary  manner  before  a  justice  or  justices  oC 
the  peace,  at  the  option  of  the  said  board. 

Sect.  31.  Where  the  actual  cost  of  so  eewering, 
levelling,  paving,  flagging,  or  channelling,  any  sural 
street,  as  is  mentioned  in  the  preceding  section,  shall 
exceed  the  estimated  cost,  the  difference  or  cost  shall  be 
apportioned  by  the  said  surveyor  among  the  said 
various  owners,  and  shall  be  recoverable  from  them  in 
the  same  manner  as  thereinbefore  provided  with  respect 
to  the  recovery  of  the  proportion  of  the  estimated  cost; 
but  in  case  the  actual  expenses  shall  be  less  than  sooh 
sum,  the  difference  shall  oe  paid  by  the  local  board  to 
the  owners  of  the  houses  or  property  who  may  have  paid 
such  sum,  or  whose  houses  or  property  may  have  been 
charged  therewith. 

The  defendant  was  the  owner,  within  the  mean- 
ing of  the  Public  Health  Act  1875,  of  a  certain 
house  and  premises  known  as  No.  4^  Ezeter- 
terrace,  Frederick-road,  Victoria  Docks,  within 
the  said  district. 

On  the  4th  Feb.  1885  the  said  house  and  pre- 
mises fronted,  adjoined,  or  abutted  on  certain 
parbs  of  Frederick-road,  then  being  a  street 
within  the  said  district,  and  not  being  a  high- 
way repairable  by  the  inhabitants  at  large,  and 
the  parts  of  the  said  street  (as  well  as  other 
parts  thereof)  were  not  then  sewered,  levelled, 
paved,  metalled,  flagged,  channelled,  and  made 
good,  and  were  not  Bghted  to  the  satisfaction  of 
the  local  board ;  and  thereupon  the  local  board, 
by  a  notice  in  writing,  dated  the  14th  Feb.  18SS, 
and  addressed  to  the  owner  or  oocupier  of  the 
said  house  and  premises,  required  the  said  owner 
or  occupier  to  sewer,  level,  pave,  metal,  flagi 
channel,  and  make  good,  and  provide  proper 
means  for  lighting  the  said  parts  of  the  nid 
street  within  the  space  of  one  month  from  the 
date  thereof,  and  in  the  manner  therein  described. 

On  the  26th  Aug.  1885  the  said  house  and  pre* 
mises  fronted,  ad^'oined,  or  abutted  on  certain 

Earts  of  Adamson-road,  Victoria  Docks,  then 
eing  a  street  within  the  said  district,  and  not 
being  a  highway  repairable  b^  the  inliabitaDti 
at  large,  and  the  parts  of  said  street  (as  well 
as  other  parts  thereof)  were  not  then  sewered, 
levelled,  paved,  metalled,  flagged,  channelled,  and 
made  good,  and  were  not  lighted  to  the  satis- 
faction of  the  local  board,  and  thereupon  the 
local  board,  by  a  notice  in  writinor,  dated  the 
Sect.  1.  This  Act  and  the  PnbHc  Health  Act  1848,  as  26th  Aug.  1885.  addressed  to  the  defendant  tf 
altered  or  amended  or  supplemented   by  the  Local  ^  and  being  the  owner  or  occupier  of  the  said  house 
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and  premises,  reqaired  the  defendant  to  sewer, 
level,  pave,  metal,  fla^,  channel,  and  make  good 
and  provide  proper  means  for  lightinp^  the  said 
parts  of  the  saia  street  within  the  space  of  one 
month  from  the  date  thereof,  and  in  the  manner 
therein  described. 

Before  such  notices  were  given  all  such  plans, 
sections,  and  estimates  as  were  authorised  and 
reauired  by  the  said  Acts,  or  some  of  them,  were 
dulv  made  and  deposited. 

The  notices  were  not  complied  with,  and  there- 
upon the  local  board  directed  their  surveyor  to 
apportion  the  estimated  expenses  of  sewering, 
levelling,  paving,  metalling,  flagging,  channelling, 
and  making  good  the  said  streets,  or  the  part  or 
parts  thereof,  requiring  to  be  so  sewered,  levelled, 
paved,  metalled,  flagged,  channelled,  and  made 
good,  including  the  cost  of  paving  the  points  at 
the  intersection  of  streets,  providing  proper 
means  of  lighting,  and  all  other  incidental  costs 
and  charges,  among  the  owners  of  premises 
fronting,  adjoining,  or  abutting  on  the  said 
streets  respectively,  or  such  parts  as  aforesaid. 

The  apportionments  were  duly  made  by  the 
surveyor,  and  the  amounts  of  the  estimated 
expenses  so  apportioned  to  be  paid  by  the  defen- 
dant, as  and  bemg  such  owner  as  aforesaid,  were 
82.  6a.  4d,  in  respect  of  Frederick-road,  and 
262.  7«.  in  respect  of  Adamson-road ;  and  on  the 
20th  Oct.  1885  the  local  board  served  on  the 
defendant  notices  of  the  amounts  so  apportioned 
to  be  paid  hj  the  defendant  as  aforesaia,  and  the 
defenoant  did  not,  within  three  months  from  the 
service  of  the  notices,  or  at  any  time,  dispute 
the  apportionments.  The  local  board  at  the  time 
last  aforesaid  demanded  from  the  defendant  pay- 
ment of  the  said  sums,  but  the  defendant  did  not 
pay  the  same. 

The  local  board  thereupon,  hj  a  resolution 
in  that  behalf,  duly  authorised  their  officer  to  take 
proceedings  to  recover  the  sums. 

Summonses  were  accordingly  issued  in  the 
West  Ham  Police-court,  then  having  jurisdiction 
in  the  said  matters,  and  were  heard  bv  the  magis- 
trate of  that  court,  who  on  the  12th  Feb.  1^6 
adjudged  and  ordered  the  defendant  to  pay  to  the 
IooeJ  board  the  sums  of  82.  5«.  4d,  and  262.  78.,  and 
two  sums  of  I60.  6d.  each  for  costs,  and  further 
ordered  a  levy  by  distress  and  sale  of  the  defen- 
dant's goods  in  default  of  payment.  A  minute 
of  the  order  was  duly  served  on  the  defendant, 
who  made  default  in  payment  of  the  moneys,  and 
the  same  were  still  unpaid. 

The  local  board  then  resolved  that  the  sums 
should  be  made  a  charge  on  the  said  house  and 
premises,  and  that  proceedings  should  be  taken 
to  enforce  the  charge. 

On  the  9th  July  1886,  by  Royal  charter  of  in- 
corporation, the  local  government  district  was 
created  a  municipal  borough  by  the  name  of  the 
borough  of  West  Ham,  and  by  virtue  of  the 
charter  and  a  scheme  made  and  settled  by  a 
committee  of  the  Privv  Council,  and  confirmed 
by  Her  Majesty,  and  oy  virtue  of  the  Acts  of 
Parliament  m  such  case  made  and  enacted,  the 
municipal  borough  created  by  the  charter  was 
placed  immediately  on  from  and  after  the  9th 
jS'ov.  1886  within  the  jurisdiction  of  the  mayor, 
aldermen,  and  burgesses  of  the  borough  of  West 
Ham,  acting  by  the  council  of  the  borough  as 
sanitary  authority  of  the  borough,  and  imme- 
diately from  and  after  the  day  last  aforesaid  the 


local  board  were  dissolved  and  <;eased  to  exist, 
and  all  powers,  rights,  duties,  capacities,  liabilities, 
obligations,  and  property  immediately  before  the 
day  last  aforesaia  exercisable  by,  attaching  to,  or 
vested  in  the  local  board  under  any  local,  personal, 
or  general  Act  of  Parliament  were  exercisable  by, 
attached  to,  and  vested  in  the  mayor,  aldermen, 
and  burgesses  of  the  borough,  acting  by  the 
council  as  the  sanitary  authority  of  the  borough. 

The  plaintiffs  claimed :  1.  A  declaration  that 
they  were  entitled  to  a  charge  upon  the  said 
house  and  premises  for  the  two  sums  of  82. 5«.  4cl. 
and  262.  78.,  and  interest  thereon  at  the  rate  of 
52.  per  cent,  per  annum  from  the  20th  Oct.  188/» 
until  payment.  2.  Sale  of  the  said  house  and 
premises,  and  pavment  to  the  plaintiffs  of  the 
said  two  sums  ana  interest,  and  the  costs  of  this 
action  out  of  the  proceeds  of  the  sale.  3.  An  in- 
junction restraining  the  defendant  from  selling, 
conveying,  or  disposing  of  the  said  house  and 
premises  or  any  part  thereof.  4.  A  receiver  of  the 
rents  and  profits  of  the  said  house  and  premises. 

The  action  now  came  on  for  trial. 

W.  Phi^aon,  for  the  plaintiffs,  referred  to  the 
decision  of  the  Court  of  Appeal  in  the  case 
of  The  Midland  Railway  Company  v.  Walton 
(54  L.  T.  Rep.  N.  S.  482 ;  17  Q.  P.  Div.  30),  as 
being  an  authority  in  the  plaintiff's  favour ;  and 
contended  that  the  effect  of  the  local  Act  was  to 
extend  the  charge  conferred  by  the  general  Act, 
for  expenses  incurred,  to  estimated  expenses. 
He  referred  also  to 

PnbHo  Health  Aot  1875  (88  &  89  Yiot.  o.  55),  bb.  150, 

257,  818 ; 
80  Yiot.  0.  Ivi.,  BS.  1,  90,  81. 

[Kay,  J. — The  authority  cited  has  no  bearing 
upon  the  present  case,  inasmuch  as  the  Question 
there  was  simply  as  to  the  recovery  of  tne  esti- 
mated expenses,  and  not  as  to  any  charge  upon 
land  in  respect  of  them.] 

The  defendant  did  not  appear. 

Kat,  J. — In  this  case  I  have  not  the  least  doubt 
that,  if  the  court  were  to  make  the  order  as  asked, 
it  would  in  effect  be  to  repeal  a  provision  of  a 

?ublic  Act  of  Parliament.  The  general  Act  of 
Parliament,  the  Public  Health  Act  1875,  provides 
as  follows  (sect.  257) :  [Beads  it.]  Now,  there  is 
no  doubt  whatever  that  that  means,  as  it  says, 
expenses  incurred  by  the  local  authority.  I  need 
not  pause  to  sav  what  "incurred  expenses" 
might  possibly  mean,  whether  the  term  would 
involve  the  actual  payment  of  the  expenses  or 
not.  But  it  certainly  means  that  the  local  autho- 
rity have  paid,  or  become  at  least  liable  to  pay, 
the  expenses.  I  do  not  now  intend  to  give  that 
definition,  but  it  must  mean  that  at  least.  Now, 
in  the  case  before  me  the  local  authority  have 
not  "incurred" — ^that  is  to  say,  they  have  not 
paid,  or  become  liable  to  pay — any  expenses,  and 
yet  they  have  brought  an  action  in  the  Chancery 
Division,  asking  that  the  estimated  expenses  of 
doing  certain  works,  which  expenses  at  present 
they  nave  not  incurred,  may  be  made  a  eharge  on 
the  premises.  I  can  only  say  that  that  is  not 
said  oy  the  generid  Act.  That  is  not  within  the 
section  which  I  have  referred  to.  The  section  is 
carefully  drawn,  and  it  only  mentions  expenses 
which  liave  been  incurred  *by  the  local  authority 
as  being  chargeable.  Then  it  is  said :  "  There 
is  a  special  Aot,  which  special  Act  incorporates 
the  general  Act,  and  read  with  the  general  Act 
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it  alters  that  section."  All  I  can  say  is  that  it 
wonld  be  a  most  startling  thing  to  "say  that  a 
special  Act  of  Parliament  could  alter  tne  mean- 
ing of  a  general  Act  of  Parliament  like  the  Public 
Health  Act  1875.  Speaking  for  myself,  I  should 
neyer  hold  that,  unless  the  words  of  the  special 
Act  of  Parliament  did  in  express  terms  alter  the 
general  Act,  and  unless  I  saw  from  the  words 
and  could  not  help  coming  to  the  conclusion  that 
the  Legislature  in  passing  the  special  Act  of 
Parliament,  and  haying  regard  to  the  purpose  for 
which  the  special  Act  was  passed,  meant  to  alter 
the  proyisions  of  the  general  Act.  Now,  as  far 
as  this  special  Act  has  been  drawn  to  my  atten- 
tion, there  is  nothing  of  the  kind.  It  proyides 
by  sect.  1  that  the  Local  Act  and  Public  Health 
Act,  as  altered  and  amended  by  the  Local  Gt)yern- 
ment  Act  and  certain  other  Acts,  shall  be  con- 
strued together  as  one  Act.  Sect.  30  of  the 
special  Act,  which  is  the  section  relied  upon,  is  as 
follows :  [His  Lordship  read  it,  and  continued :] 
That  section  does  not  say,  ''Notwithstanding 
sect.  257  of  the  Public  Health  Act  1875,  the 
estimated  expenses    shall    be   a  char^  on  the 

Property  and  not  only  the  expenses  mcurred." 
t  leayes  that  out,  and,  I  suppose,  deliberately 
and  designedly  leayes  it  out.  The  other  section 
referred  to  (sect.  31)  proyides  as  follows :  [His 
Lordship  read  it,  and  continued :]  It  is  said  that 
I  must  infer  from  the  concluding  words  of  the 
section  "charged  therewith,"  that  the  meaning 
of  this  special  Act  was  to  do  that  which  it  does 
not  expressly  do  in'terms — ^namely,  to  alter  or  to 
extend  the  proyisions  of  the  Public  Health  Act 
1875  by  making,  not  the  actual  expenses,  but  the 
estimated  expenses,  a  charge  upon  each  house.  I 
can  only  say  that  such  a  yiolent  construction  as 
that  I  should  not  be  forced  to  without  words  a 
great  deal  more  specific  than  anything  I  can  fiud 
here.  Just  think  of  the  result  of  that  contention. 
The  local  board  may  estimate  the  expenses  of 
doing  this  work,  and  they  may  then  apportion 
them  among  the  owners  of  certain  houses.  Those 
houses  might  be  charged  with  the  estimated 
expenses,  and  the  expenses  might  be  recoyered 
at  any  time  before  the  work  had  been  done,  and 
then,  after  all,  it  might  turn  out  that  the  expenses 
were  twice  too  large,  or  yery  much  larger  than 
they  ought  to  haye  been.  Then  the  owner  might 
find  that  if  the  actual  expenses  only  had  been 
charged  he  would  haye  paid,  and  willingly  haye 
paid,  the  amount,  and  that  his  houses  had  been 
sold  because  he  has  not  paid  twice  the  amount 
which  he  ought  to  haye  paid.  It  would  be 
monstrous  to  say  that  that  is  the  effect  of  this 
Act  of  Parliament  without  finding  express  words 
there.  I  conceiye  the  Legislature  deliberately 
intended  not  to  make  '*  the  estimated  expenses  " 
a  charge,  but  only  "the  actual  expenses"  a 
charge,  for  that  reason  which  I  haye  stated, 
amongst  other  yery  good  reasons.  It  is 
obyiously  the  scheme' of  all  these  Acts  of  Parlia- 
ment not  to  allow  the  local  boards  to  proceed 
against  property  itself  until  they  haye  exhausted 
the  other  more  simple  remedies  giyen,  namely,  by 
summary  proceedings  or  by  action.  The  sum- 
mary proceedings  and  action  are  contemplated  by 
this  special  Act  of  Parliament  as  the  modes  by 
which  "  estimated  expenses  "  may  be  recoyered 
eyen  before  the  work  is  done.  But  it  does  not 
contemplate  proceeding  against  the  land  and 
recoyermg  estimated  expenses  by  selling  the  land 


or  the  house  before  the  work  is  done.  It  seems 
to  me  that  this  action  is  misoonceiyed,  and  mnst 
be  dismissed  with  costs. 

Solicitor  for  the  plaintiffs,  HUlearys. 
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Tuesday,  June  19, 1888. 

(Before  Cave  and  Wills,  JJ.) 

Cole  (app.)  v.  Miles  (resp.).  (a) 

BaUtoay  company — Public  right  ofwav^Baiiwajf 
passing  over  public  footpath — Whether^  right  of 
way  is  extinguished  —  Person  on  railway  w 
assertion  of  right  of  way^Gonviction  for  tres- 
passing on  railway — Jurisdiction  of  justices  at 
petty  sessions — WhetJier  the  claim  of  right  ousts 
such  jurisdiction — The  Regulation  of  Railways 
Act  1868  (32  ^  33  Viet,  c.  119),  s.  23— TAe  JBaO- 
ways  Glauses  Gonsolidation  Act  1845  (8  j*  9  Vid, 
c,  20), «.  46. 

The  appellant  was  convicted  (1)  under  sect,  38  of 
45  ^  46  Vict,  c.  ccxiv,,  of  unlawfully  trespassing 
upon  a  railway  vn  such  a  manner  as  to  expose 
himself  to  danger ;  (2)  under  sect.  23  ofZlf  32 
Vict,  c.  119  (the  Regulation  of  Railways  Ad 
1868)  of  being  upon  the  railway  after  having 
received  warning  not  to  go  thereon.  Prior  to  ttc 
m^aJcing  of  the  railway,  cmd  prior  to  the  piassing 
of  the  Acts  authorisina  tits  same,  there  existed  a 
public  fooipaJtk  over  the  land  now  occupied  by  the 
railway  at  the  place  where  the  appellant  crdssd, 
and  the  appeuant,  with  others,  went  upona^id 
crossed  the  raUwa/y  ai  the  place  in  qttestion  in 
the  bond  fide  (usertion  of  the  right  of  way  wfeick 
existed  before  the  railway  was  made.  The  reul- 
way  company  had  not  complied  with  the  pro- 
visions of  sect.  46  of  the  Railways  Glauses  Cdn- 
solidation  Act  1845  (8^9  Vict.  c.  20)  by  making 
a  proper  provision  for  the  public  to  pass  over  or 
under  the  railway. 

Held,  that  the  conviction  was  wrong  and  must  be 
quashed  on  two  grounds :  (1)  because  the  juris- 
diction of  the  magistrates  was  ousted  by  the  daifn 
of  right  or  title  which  was  set  up,  and  they  had 
no  jurisdiction  to  adjudicate  upon  the  case ;  (2) 
because,  as  the  pvhlic  right  of  way  existed  b^ors 
the  mahinq  of  the  railway,  such  right  of  way 
was  not  extmguished  by  the  making  of  the  railway 
over  it,  as  the  railway  compawu  Mid  not  oomjdied 
with  the  provisions  o/  8  ^  9  Vict.  c.  20  in  making 
proper  provision  for  the  public  to  pass  over  or 
under  the  railway. 

Case  stated  by  two  justices  of  the  peace  for  the 
county  of  Pembroke  pursuant  to  42  &  43  Vict. 
c.  49,  s.  33,  setting  forth  the  facts  and  grounda 
upon  which  the  appellant  Alfred  Cole  was  sum- 
marily conyicted  by  them  upon  the  28th  Jan.  1888 : 

(1)  Of  an  offence  under  the  statute  45  &  46  Vict. 
c.  214,  s.  38  (as  amended  by  46  A  47  Vict 
c.   193,  s.  50)    (Great  Western  Railway  Acts.) 

(2)  Of  an  offence  under  32  Vict.  c.  119,  s.  23  (the 
Begulation  of  Railways  Act  1868)  as  amended 
by  34  &  35  Vict.  c.  78,  s.  14. 

Case. 

1.  The   said   appellant    was    summoned   and 

charged  before  us  on  the  complaint  of  Salisbuiy 

Miles,  an  inspector  of  the  Great  Western  Railway, 

hereinafter  called  the  respondent;    (1)  FortUt 

(a)  Beported  by  Hrhay  Lvioh,  Esq.,  BarriBter4kt-Lfttr. 
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the  said  appellant,  on  the  30th  April  1887,  at  the 
parish  of  Llanstadwelly  in  the  county  aforesaid, 
did  unlawfully  and  mlf ully  trepass  upon  a  certain 
railway  there  situated,  to  wit  the  Great  Western 
Railway,  in  such  manner  as  to  expose  himself  to 
danger  or  risk  of  danger  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided. 
(2)  For  that  the  appellant  on  the  same  day,  at 
the  parish  aforesaid,  unlawfully  was  upon  the 
said  railway  there  situate,  not  being  there  for  the 
purpose  of  crossing  the  same  at  any  authorised 
crossing,  and  after  having  once  received  warning 
from  the  Great  Western  Railway  Company,  or 
one  of  their  agents  or  servants,  not  to  go  or  pass 
thereon  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided. 

2.  After  hearing  the  said  summonses  and  the 
evidence  taken  thereon  on  the  22nd  Dec.  1887,  we 
reserved  judgment,  and  having  duly  considered 
the  same  and  the  arguments  adduced  before  us, 
we  ^ve  judgment  on  the  28th  Jan.  1888,  con* 
victing  the  appellant  on  each  of  the  said  sum- 
monses, and  oraering  him  to  pay  on  each  convic- 
tion la.  fine  and  178.  6d.  costs,  and  in  default  of 
payment  or  sufficient  distress  to  be  imprisoned 
lor  fourteen  days.  There  were  numerous  other 
summonses  before  us  against  the  appellant  and 
against  other  persons,  and  these  summonses  were 
selected  and  treated  as  test  cases. 

3.  It  was  sufficiently  proved,  and  we  found  as 
matters  of  fact :  (1)  that  the  appellant  did  on  the 
day  mentioned  wilfully  and  nnlawf^ly  (subject 
to  what  hereinafter  appears)  trespass  upon  the 
Great  Western  Bailway,  in  the  parish  and  county 
mentioned,  in  such  manner  as  to  expose  himseu 
to  danger  and  risk  of  danger — ^that  is  to  say,  by 
intentionally  going,  being,  and  crossing  upon  and 
over  the  said  railway  at  a  part  thereof  where 
there  was  no  authorised  level  crossing,  at  such 
time  and  under  such  circumstances  as  to  expose 
himself  to  danger ;  and  (2)  that  he  did  so  and  was 
thereon,  not  being  there  for  the  purpose  of  cross- 
ing the  pame  at  any  authorised  level  crossing, 
and  after  having  once  received  warning  from  one 
of  the  servants  or  agents  of  the  Great  Western 
Bailway  Company. 

4.  In  answer  to  the  charges  evidence  was  given 
to  establish,  and  we  found  as  a  fact  that  there 
did  exist,  prior  to  the  making  of  the  railway 
and  prior  to  the  passing  of  the  Acts  authorising 
the  making  of  the  same  (which  was  referred  to 
and  cited  before  us),  that  is  to  say,  the  South 
Wales  Railway  Act  1852,  the  South  Wales  Bail- 
way  Act  1855,  and  the  Great  Western  Bailway 
(South  Wales  Amalgamation)  Act  18dS^,  amalga- 
mating the  Great  Western  Company  and  the 
South  Wales  Company,  a  public  right  of  way  for 
persons  on  foot  over  the  land  now  occupied  by  the 
said  railway  and  taken  by  and  vested  in  the 
Great  Western  Bailway  Uompany  and  used  by 
them  for  and  as  a  railwav,  under  the  Acts 
authorising  them  in  that  behalf,  at  the  place 
where  the  appellant  crossed;  and  we  further 
found  that  tne  said  appellant  went  upon  and 
crossed  the  said  railway  as  aforesaid,  in  the 
assertion  of  the  right  of  way  which  formerly 
existed,  and  believing  that  he  was  entitled  so  to 
do  by  virtue  thereof. 

5.  A  considerable  body  of  evidence  was  given 
both  in  support  and  in  opposition  to  the  existence 
of,  and  as  to  the  nature  of,  the  alleged  right  of 
way  (which  appeared  to  have  been  exercised  by 


persons  landing  from  or  going  to  boats  at  a  spot 
where  the  railway  embankment  now  runs  and 
crossing  the  land  now  occupied  by  the  railway) ; 
and  it  was  also  proved  that  the  railway  company 
had,  in  accordance  with  the  powers  and  require- 
ments of  their  Acts  above  mentioned  (particu- 
larly sect.  13  of  the  Act  of  1852  and  sect.  77  of 
the  Act  of  1855)  constructed  and  maintained  a 
certain  landing  slip,  with  reasonable  access  and 
approach  by  road  thereto,  for  the  use  of  the 
public,  the  locality  and  situation  thereof  being 
proved  by  plans  which  were  put  in  evidence 
oefore  us. 

6.  It  was  contended  bv  counsel  on  behalf  of  the 
appellant  on  the  above  facts :  (a)  that  our  juris- 
diction was  ousted,  and  that  the  summonses  must 
be  dismissed  on  the  ground  that  a  6(m(£)ye  claim 
of  right  was  set  up  and  that  such  bond  fide  claim 
of  right  was  an  answer  to  each  and  both  of  the 
charges ;  and  (6)  that  the  original  right  of  wav 
subsisted  by  virtue  of  8  &  9  Vict.  c.  iJO,  sect.  74, 
and  otherwise,  and  that  the  appellant  was  entitled 
to  cross  the  railway  as  aforesaid,  the  said  right 
of  way  not  being  extinguished  or  physically 
destroyed. 

7.  It  was  contended  by  counsel  on  behalf  of  the 
respondent :  (a)  that  under  each  and  both  of  the 
statutes  under  which  the  appellant  was  charged 
the  question  whether  the  appellant  acted  under  a 
bond  fide  claim  of  right  was  immaterial,  inasmuch 
as  the  said  statutes  made  it  an  oilence  for  any 
person  to  cross  or  be  upon  a  railway  as  specified 
tor  any  purpose  and  without  regard  to  his  inten- 
tion, the  provisions  in  question  being  enacted  for 
the  safety  of  the  individual  and  of  the  public ; 
(h)  that  the  alleged  claim  of  right  was  a  claim  of 
right  which  could  not  possibly  exist  at  law — that 
is  to  say,  a  ri^ht  to  cross  and  be  upon  the  railway 
notwithstanding  the  provisions  of  the  said 
statutes ;  (c)  that  a  bond  fide  claim  of  right  to 
oust  the  jurisdiction  of  justices  must  be  a  claim 
of  a  right  in  the  nature  of  title  or  property,  or 
under  some  person  claiming  title  or  property, 
and  that  the  suggested  ri^ht  here  was  not  oi  that 
nature;  (d)  that  8  &  9  Vict.  c.  20,  s.  74  did  not 
apply,  inasmuch  as  it  was  not  suggested  that  the 
company  had  failed  or  omitted  to  make  any  of 
the  briages  and  communications  which  they  had 
been  required  to  make  under  that  Act  and  the 
Acts  incorporated  therewith,  and  the  period 
within  which  they  could  be  required  to  make 
further  bridges  or  communications  had  long 
elapsed,  and  that  the  allied  right  of  way  was 
impliedly  taken  away  and  destroyed  by  the 
substitution  of  other  ways  and  roads  constructed 
under  and  in  pursuance  of  the  said  Acts,  and  by 
the  provisions  of  the  said  Acts  authorising  the 
company  to  construct  their  line  and  embank- 
ment at  a  place  aiid  in  a  manner  which  involved 
the  physical  destruction  of  the  roadway,  if  any, 
otrer  which  the  alleged  right  had  prior  thereto 
been  exercised  and  enjoyed. 

8.  Upon  the  above  contentions  we  held  and 
found :  (1)  that  there  was  not  such  a  claim  of 
right  as  to  oust  our  jurisdiction  on  either  sum- 
mons ;  (2)  that  the  right  of  way  claimed,  even  if 
the  right  of  way  still  existed  for  other  purposes, 
would  not  be  an  answer  to  either  charge ;  (3)  that 
a  public  right  of  footway  as  claimed  did  exist 
(at  the  place  where  the  appellant  crossed  the 
railway)  prior  to  the  making  of  the  railway,  and 
that  the  appellant  acted   in  supposed  assertion 
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thereof;  (4t)  that  the  contentions  (ci)  of  respon- 
dent were  established  so  far  as  they  were  matters 
of  fact,  subject  to  onr  finding  hereinafter  stated ; 
(5)  that  the  said  public  right  of  way  was  in- 
tended to  be,  and  was  in  fact,  eztingnished  by 
the  Acts  authorising  the  making  of  the  railway, 
and  we  found  as  a  fact,  upon  the  evidence 
adduced  before  us,  as  mentioned  in  the  5th  para- 
graph hereof,  that  other  and  reasonable  means 
of  access  and  communication,  viz.,  the  said  land- 
ing slip,  and  the  access  and  approaches  thereto, 
had  been  provided  within  a  reasonable  distance 
from  the  spot  where  such  right  of  way  was 
claimed,  sufficient  to  take  the  place  of  such  right 
of  wav,  though  such  right  of  way  was  not  men- 
tioned expressly,  nor  any  such  substitution  ex- 
pressly directed  in  any  of  the  said  Acts. 

9.  Ill  accordance  with  the  said  findings  we 
convicted  the  appellant  on  each  of  the  said  sum- 
monses as  stated  in  the  2nd  parapttph  hereof. 

10.  The  question  for  the  opinion  of  the  court 
is  :  Whether  we  were  wrong  in  law  in  so  convict- 
ing the  appellant  upon  either  or  both  of  the  said 
summonses  P  If  the  court  should  be  of  opinion 
that  we  were  wrong  in  law  in  so  convicting  the 
appellant,  then  the  conviction  or  convictions  as 
to  which  the  court  shall  be  of  such  opinion  is  or 
are  to  be  quashed ;  otherwise  the  said  convictions 
are  to  stand. 

Sect.  38  of  the  Great    Western  Railway  Act 

1882  (45  &  46  Vict.  c.  214)  provides  that, 

Any  person  who  shall  trespass  npon  any  of  the  rail- 
ways or  stations  of  the  oom|»ny  in  snoh  manner  as  to 
expose  himself  to  danger  or  risk  of  danger,  shaU^  with- 
out having  received  any  personal  or  other  warning,  be 
liable  to  a  penalty  not  exceeding  408. 

Sect.  23  of  the  Begulation  of  Eailways  Act  1868 
(31  &  32  Vict.  c.  119)  provides  that. 

If  any  person  shall  be  or  pass  upon  any  railway, 
except  for  the  pnriKMe  of  crossing  the  same  at  any 
authorised  crossing,  after  having  received  warning 
.  .  .  not  to  go  or  pass  thereon,  he  shall  be  liable  to  a 
penalty  not  exceeding  40e, 

Sect.  46  of  the  Eailways  Clauses  Act  1845 
provides  that, 

If  the  line  of  the  railway  cross  any  tomjpike  road  or 
public  highway,  then  (except  where  otherwise  provided 
by  the  special  Act)  either  such  road  shall  be  carried  over 
the  railway,  or  the  railway  shall  be  carried  over  such 
road,  by  means  of  a  bridge,  .  .  .  and  such  bridge, 
with  the  immediate  approaches,  and  all  other  necessary 
works  connected  therewitii,  shall  be  executed  and  main- 
tained at  the  expense  of  the  company :  Provided  always, 
that^  with  the  consent  of  two  or  more  justices  in  petty 
sessions,  it  shall  be  lawful  for  the  company  to  carry  the 
railway  across  any  highway,  other  than  a  public  carriage 
road,  on  the  level. 

Bowen  Bowlanda,  Q.C.  and  B.  C.  QUn  for  the 
appellant. — ^The  jurisdiction  of  the  magistrates 
was  ousted  as  soon  as  it  appeared  that  a  claim  of 
right  was  set  up  on  the  part  of  the  appellant.  The 
provisions  against  trespassing  on  railways  apply 
onl]^  to  cases  where  a  person  is  trespassing  in  the 
ordinary  sense  of  the  word,  that  is,  being  on  a  part 
of  the  railway  where  he  has  no  right  at  all  to  be, 
and  where  he  claims  no  right  to  be.  That  case  is 
entirely  different  from  the  present,  where  the 
appellaiit  bond  fide  sets  up  a  claim  to  be  on,  or  to 
cross,  the  railwav  in  the  assertion  of  a  public 
right  of  way.  There  being  then  this  6ana  fide 
claim  of  right  the  magistrates  had  no  jurisdiction ; 
but,  even  if  they  had  jurisdiction,  they  have 
exercised  it  wrongly,  as  this  right  of  way  existed 
before  the  making  of  the  railway,  and  the  mere 


fact  of  the  making  of  the  railway  over  it  does  not 
destroy  the  right  of  wav,  as  by  sect.  46  of  the 
Railways  Clauses  Consolidation  Act  1845  (8^9 
Yict.  c.  20),  where  a  line  of  railway  crosses  a 
public  highway,  the  railway  company  must  either 
carry  the  railway  over  the  road  or  the  road  over 
the  railway,  by  a  bridge,  or  (with  the  consent  of 
two  justices)  make  a  level  crossing.  This  has  not 
been  done  here,  so  that  the  puluio  footway  stiU 
subsists. 

Firdwy,  Q.C.  and  AequUh  for  the  respondent. — 
This  right  of  way  is  extinguished.  It  is  not 
necessary  that  there  should  be  express  words  in 
the  statute  to  extinguish  the  right  of  way,  as  a 
public  right  of  way  may  be  extinguished  by 
statute,  by  necessary  implication  as  well  as  by 
express  words  : 

Corporation  of  Tarmouth  v.  Simmons.  38  L.  T.  Bep. 
K  S.  881 ;  10  Ch.  Div.  518;  47  L.  J.  792,  Ch. ;  » 
W.  E.  802. 

As  to  the  claim  of  right  ousting  the  jurisdiction 
of  the  magiRtrates,  the  case  of  White  v.  Feasi  (26 
L.  T.  Rep.  IT.  S.  611 ;  L.  Rep.  7  Q.  B.  3.*>3)  shows  that 
this  is  not  so.  There  a  person  was  convicted  of  wil- 
fully dama^ng  property,  and  the  court  held  that 
the  conviction  was  right,  although  the  person  con- 
victed was  exercising  what  he  considered  a  public 
right.  In  the  present  case  it  is  clear,  by  sect.  38 
of  46  &  46  Vict.  c.  214  (the  Great  Western 
Railway  Act  1852),  that  the  assertion  of  a  right  of 
way  can  be  no  answer  to  a  charge  under  that 
section  of  wilfully  trespassing  upon  the  railway. 

Cave,  J. — I  am  of  opinion  that  the  conviction 
in  this  case  was  wrong,  and  must  be  quashed; 
and  I  come  to  that  conclusion  on  two  gronnds. 
In  the^first  place,  I  am  of  opinion  that  there  was  a 
question  of  title  raised  here  which  the  magistrates 
ought  not  to  have  adjudicated  upon.    Sununanses 
were  taken  out  against  a  consiaerable  number  of 
persons  under  two  sections  of  two  different  Acts 
of  Parliament.    The  first  is  the  Great  Western 
Railway   Act    1882,    "  And   whereas    accidents 
frequently    arise    by    persons    trespassing    on 
the  railways  of  the  company,  and  many  per- 
sons so  trespassing  have  been  killed  and  others 
have  been  severely  injured,  and  it  is  necessary 
that  more  effectual  remedies  should  be  provided 
for  the  prevention  of  trespass  on  the  railways  and 
stations  of  the  company,  oe  it,  therefore,  enacted 
that  any  person  who  shall  trespass  upon  any  of 
the  railways  or  stations  of  the  company  in  such  a 
manner  as  to  expose  himself  to  danger,  or  risk  of 
danger  shall, without  having  received  any  personal 
or  other  warning,  than  hereinafter  mentioned,  for- 
feit and  pay  **  a*  certain  penaltv.    Then  there  is  a 
proviso  that  no  person  lawfully  crossing  the  rsil- 
way  at  any  level  crossing  thereof  shall  be  liable 
to  any  such  penalty  as  aforesaid.    Now,  I  under- 
stand that  section  to  mean  that  where  persons 
are  trespassing  on  the  railway  in  the  ordinary 
sense  of  that  term,  wandering  where  they  have 
no  right  to  be  at  all,  the  railway  company  may 
summon  them  before  the  magistrates,  and  the 
magistrates  may  convict  them.     But  then,  in 
order  that  the  rights  of  the  public  may  not  be  in- 
terfered with,  there  is  a  proviso  that  no  persos 
lawfully  crossing  the  railway  at  any  level  crossing 
thereof  shall  be  liable  to  any  such  penalty,  ana 
it  seems  to  me  that  when  a  man  invokes  the  pro- 
tection of  that  proviso,  and  says,  I  was  lawfolly 
i  crossing  the  railway  at  a  level  crossing,  he  raises, 
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proyided  that  it  is  done  6ona,^d6,  a  question  of 
title,  which  it  is  not  for  the  magistrates  to  go 
into.  What  was  done  here  was,  that  the  defend- 
ants claimed  that  there  was  a  right  of  way  exist- 
ing oyer  the  place  on  which  they  were  alleged  to 
haye  heen  found  trespassing,  and,  thereupon, 
xhej  claimed  that  the  jurisdiction  of  the  magis- 
trates was  ousted  by  that  claim  of  right.  I 
think  the  jurisdiction  of  the  magistrates  was 
ousted  by  that  claim;  that  the  Act,  within 
the  languafa^e  of  Lord  Blackburn  in  White 
y.  Feast  (tUn  sup,),  did  not  intend  to  giye  the 
magistrates  power  to  deal  with  any  such  question 
as  that,  but  only  to  deal  with  cases  where  people 
were  trespassing  on  the  line  without  any  grouna  of 
right  for  doing  anything  of  the  sort.  Just  let  us 
consider  what  would  be  the  eyil  consequences  of 
holding  that  the  magistrates  were  entitled  to 
decide  whether  or  not  a  particular  way  which 
was  claimed  existed  or  not.  The  way  is  claimed 
as  a  public  way,  and  a  way,  therefore,  in  which 
eyery  subject  in  the  realm  nas  an  interest,  and 
an  interest  in  haying  it  kept  open  and  maintained. 
According  to  the  yiew  taken  for  the  respondent, 
the  railway  company  may  summon  some  miserable 
creature,  who  has  no  means  of  defendmg  him- 
self, and  may  obtain,  on  such  summons,  a  decision 
of  the  magistrates.  I  cannot  think  that  that 
could  possibly  be  the  intention  of  the  Legis- 
lature. Now,  the  other  section  is  to  be  found 
in  a  difierent  Act,  in  the  Begulation  of  Bail- 
ways  Act  1868,  which  proyides  by  sect.  23 
that,  "  if  any  person  shall  be  or  pass  upon 
any  railway,  except  for  the  purpose  of  crossing 
the  same  at  an  authorised  crossmg,  after  haying 
receiyed  warning  not  to  go  or  pass  thereon, 
he  shall  forfeit  and  pay  a  sum  not  exceeding 
40s."  Now,  here  again  it  appears  to  me  that 
the  intention  of  the  Legislature  was  to  giye 
the  magistrates  jurisdiction  in  cases  where  a 
person  is  on  the  railway  without  any  pretence 
to  any  lawful  right  to  be  there,  and  this  yery 
exception,  ''except  for  the  purpose  of  crossing 
the  same  at  an  authorised  crossing,"  does  pre- 
yent  the  magistrates  from  hearing  the  case.  It 
takes  all  the  persons  who  are  there  for  the  pur- 
pose of  crossing  on  an  authorised  crossing  out  of 
the  jurisdiction  of  the  magistrates,  and  the 
magistrates,  unless  they  are  of  opinion  that  the 
claim  is  a  friyolous  one,  haye  no  business  to 
decide  upon  it,  and  say,  *'  we  will  go  into  this 
question,  we  will  decide  whether  or  not  you  were 
crossing  on  an  authorised  crossing,  and  haying 
oome  to  the  decision  that  you  were  not  crossing  on 
such  an  authorised  crossing  we  will  conyict  you." 
It  is  (]uite  clear  to  my  mind  that  queslaons  of  that 
grayity  and  importance  were  not  intended  to  be 
decideai  and  aecided  without  appeal,  by  t^o 
magistrates  sitting  at  petty  sessions.  Let  me  go 
a  step  further.  1  think  there  is  a  second  ground 
that  is  equally  fatal  to  the  contention  which  is 
set  up  on  oehalf  of  the  respondents.  It  is  found 
as  a  fact  by  the  magistrates  that  there  was 
a  right  of  way,  and  consequently,  if  there 
was  a  right  of  way,  unless  that  right  of  way 
has  been  extinguished  by  some  Act  of  Parlia- 
ment, or  by  some  means  provided  and  pointed 
out  by  an  Act  of  Parliament,  that  right  of 
waj  still  remains,  and  these  persons  were 
doing  no  more  than  exercising  their  just  and 
lawful  rights.  Now  then  there  comes,  with 
regard  to  that,  sect.  46  of  the  Bailwaya  Clauses 


'  Consolidation  Act  1845  [the  learned  Judge 
then  read  the  section].  Now,  that  appears  to 
me  to  be  a  perfectly  clear  and  distinct  intima- 
tion of  the  Legislature,  that  a  road  is  not  to  be 
stopped  up  because  a  railway  has  been  authorised 
to  cross  it,  and  when  I  use  the  word  "  road "  I 
use  it  in  its  usual  sense  of  a  highway.  In  this 
case  it  was  a  highway  for  foot  passengers,  and  no 
such  highway  of  that  kind  can,  as  it  appears  to 
me,  be  stopped  up  solely  by  the  £Eu;t  that  the  rail- 
way company  haye  been  authorised  to  make  a 
way  across  it,  but  that  they  must  carry  either  the 
railway  oyer  the  footpath,  or  the  footpath  oyer 
the  railway,  unless  they  obtain  the  consent  of  two 
justices  to  carry  the  railway  across  the  footpath 
on  the  level.  That  is  very  often  done  as  we  all 
know.  One  has  often  seen  in  a  deep  cutting  a 
footpath  carried  down  the  side  of  the  cutting, 
across  the  line  with  no  defined  crossing  at  aU, 
and  then  up  the  side  of  the  cutting  again ;  or,  at 
other  places,  when  it  was  an  embankment,  the 
footpath  is  carried  up  the  side  of  the  embank- 
ment and  across  the  line,  and  down  the  side  of 
the  embankment  on  the  other  side ;  and  I  suppose 
it  has  never  occurred  to  anybody  up  to  the  present 
time  to  suggest  that  by  merely  obtaining  au  Act 
of  Parliament,  and  without  anything  in  the  Act 
to  stop  the  road,  that  road  can  possibly  become 
stopped  up  because  of  the  passing  of  the  Act  of 
Parliament  authorising  the  formation  of  the 
railway.  It  is  said,  however,  by  Mr.  Finlay, 
that  in  this  particular  case,  though  there  is 
not  any  provision  in  express  terms  in  the 
special  Act,  yet,  at  all  events,  there  is  an  implied 
provision  to  that  effect.  Now,  for  a  moment  I 
pause  to  illustrate  what  I  was  saying  a  short  time 
ago.  Imagine  trusting  two  magistrates  at  petty 
sessions  to  discover,  from  the  perusal  of  a  long 
railway  Act,  whether  there  is  or  is  not  an  implied 
stopping  up  of  a  public  highway.  To  my  mind 
the  notion  that  they  should  have  any  power  to  do 
anything  of  the  kind  is  perfectly  monstrous.  I 
entertain  some  doubts  as  to  whether  an  implied 
stopping  up  would  be  sufficient  in  the  absence  of 
some  provision  in  the  special  Act,  which  I  should 
expect  to  find  to  be  more  or  less  specific ;  but, 
assuming  for  the  moment  that  an  implied  pro- 
vision for  the  stopping  up  of  the  path  is  sufficient, 
what  is  suggestea  hereP  Absolutely  nothing, 
except  that  the  Act  authorised  the  construction 
of  an  embankment  twenty  feet  high  across  the 
line  of  this  public  highway.  It  is  done  in  nume- 
rous cases  throughout  the  whole  of  England,  and 
to  say  that  therefore,  whenever  there  is  an  embank- 
ment twenty  feet  high,  every  public  highway 
over  which  that  embankment  nas  to  pass  is 
thereby  stoDoed  up,  is  to  my  mind  the  most 
outrageous  contention  that  it  is  possible  to  con- 
ceive. It  is  said  with  regard  to  the  second  Act 
of  Parliament  that  was  relied  upon  (the  Begula- 
tion of  Bailways  Act  1868),  that,  "  even  suppos- 
sing  the  Act  nas  not  specially  stopped  up  the 
particular  line,  yet  we  are  entitled  to  convict 
these  persons  because  they  were  not  crossing  the 
same  at  any  authorised  crossing,"  and  it  is  said 
that  an  authorised  crossing  must  be  one  that  the 
directors  have  chosen  to  make  convenient  for  the 
public,  and  that  they  have  got  nothing  to  do  but 
to  disregard  the  obligation  of  the  Act  of  Parlia- 
ment and  refuse  to  give  those  conveniences  which 
the  Act  requires  them  to  fpye ;  that  is  to  say,  to 
make  a  bridge  over  the  mghway  in  the  case  of 
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an  embankment,  and  immediately  the  whole  of 
the  neighbourhood  may  be  put  to  the  greatest 
incouTenience  and  all  the  traffic  stopped,  and 
everybody  who  proceeds  to  use  that  roadwav 
which  it  was  their  right  to  use  before  the  rail- 
way came  there,  and  which  no  provision  of  the 
Act  of  Parliament  had  ever  taken  from  them,  is  to 
be  immediately  hailed  before  the  magistrates  and 
fined  408.  I  think  it  is  hardly  necessary  to  do  more 
that  state  such  an  argument  to  show  how  unten- 
able it  is.  In  my  judgment  the  defendants  are 
entitled  to  succeed  on  00th  these  points.  First, 
upon  the  point  that  the  questions  raised  before 
the  magistrates  were  not  such  as  they  ought  to 
have  taken  upon  themselves  to  decide;  and, 
secondly,  if  they  were  such  as  they  were  autho- 
rised to  decide,  that  they  decided  them  wrongly, 
*  because  in  my  judgment  no  provisions  in  the 
Act  of  Parliament  have  been  pointed  out,  though 
we  called  on  Mr.  Finlay  to  tell  us  what  such 
provisions  were,  which  are  in  the  least  degree 
inconsistent  with  the  preservation  and  mainte- 
nance, in  accordance  with  sect.  46  of  the  Railway 
Clauses  Consolidation  Act,  of  that  which  the 
magistrates  have  found  to  be  an  old  public  high- 
way. 

WILLS,  J. — I  am  of  the  same  opinion.  The 
question  was,  whether,  under  an  Act  of  Parlia- 
ment which  creates  offences,  or  which  gives  a 
jurisdiction,  the  magistrates  are  or  are  not  entitled 
to  entertain  questions  of  title,  because  it  is 
undoubted  that  there  are  many  cases  in  which 
the  magistrates  exercise  the  jurisdiction  conferred 
upon  them  without  entering  into  a  question  of 
this  kind.  Undoubtedly,  the  general  tendency  of 
construction  should  be  to  reauire  that,  upon  the 
Act  itself,  it  must  be  seen  ana  made  out  tnat  the 
magistrates  have  jurisdiction  to  enter  into  ques- 
tions of  title ;  and  if  that  is  not  necessarily  con- 
ferred upon  them  by  the  nature  of  the  jurisdic- 
tion, then  I  think  tne  general  rule  must  prevail, 
and  that  where  questions  of  title  or  right  to 
land  or  property  seriously  and  bond  fide  arise, 
the  Court  of  Petty  Sessions  is  not  a  proper 
tribunal  to  adjudicate  upon  such  questions,  wnen 
they  arise  incidentally,  in  respect  of  an  offence 
alleged  to  have  been  committed,  and  as  to  which 
the  answer  is,  "  It  is  no  offence,  because  it  is  an 
act  done  in  the  exercise  of  a  perfectly  legal  right." 
Under  the  legislation  which  applies  here,  the  two 
sections,  sect.  38  of  the  Great  Western  Railway 
Company's  Act  of  1882,  and  sect.  23  of  the  Bail- 
way  Regulation  Act  of  1868,  substantially  the 
same  exception  is  made  in  respect  of  the  juris- 
diction of  the  magistrates  in  each  case,  ana  sub- 
stantially it  comes  to  this :  The  magistrates  are 
to  adjudicate,  and  to  impose  a  penalty  upon  the 
trespasser,  if  it  be  a  trespass,  out  they  are  not 
authorised  to  convict,  in  case  the  person  crossing 
the  railway,  the  per&on  doing  that  which  would 
otherwise  be  a  trespass  upon  the  railway,  is  law- 
fully crossing,  or  using  the  railway  as  a  place  of 
crossing.  In  the  Great  Western  Railway  Act  of 
1882,  the  expression  is  "  lawfully  crossing ; "  in 
the  Regulation  of  Railways  Act  1868,  the  expres- 
sion is  crossing  at  any  "authorised  crossmg." 
Practically  they  are  the  same,  because  an  autho- 
rised crossing  must  be  a  crossing  authorised 
specially  by  the  Act  of  Parliament,  or  authorised 
in  the  sense  of  being  lawful  at  common  law,  and 
in  virtue  of  a  common  law  right.  It  seems  to  me 
that  that  brings  the  question  of  their  jurisdiction 


under  the  ordinary  law,  and  that  there  is  nothing 
in  this  Act  of  Parliament  which  renders  it  neces- 
sary for  them  to  enter  into  this  inqi^iry  before 
they  can  exercise  their  jurisdiction.  I  therefore 
agree  with  my  brother  Cave  that  the  nukgistrates 
were  wrong  m  entering  into  this  inquiry.  But 
with  him  I  go  further.  I  think  if  they  were  not 
wrong  in  so  doing,  and  if  they  had  power  to  enter 
into  the  inquiry,  that  they  have  gone  very  wrong 
indeed  in  the  decision  which  they  have  come  to. 
I  take  it  to  be  a  fundamental  rule  that  the  autho- 
rities and  rights  conferred  upon  railways  by  their 
special  Acts,  and  by  the  general  Acts  which  are 
usually  incorporated  with  them,  do  not,  as  a 
general  rule,  interfere  with  rights,  whether  public 
or  private,  and  obliterate  those  rights,  unless 
either  there  is  an  express  warrant  for  their  so 
doing,  in  the  language  of  the  Act  of  Parliament, 
or  unless  it  is  impossible  to  give  effect  to  its  terms 
under  the  powers  conferred  by  the  Act  without 
considering  those  rights  destroyed.  It  is  of 
course  of  very  great  importance  that  no  doubt 
should  be  cast  on  that  principle,  because  these 
powerful  companies,  whicn  are  created  for  makine 
great  public  works,  unless  they  are  confined 
within  the  powers  which  are  conferred  by  Act  of 
Parliament,  may  become  the  instrument  of  great 
oppression  and  private  wrong ;  and  with  regard  to 
the  legislation  ners,  there  is  certainly  no  expreas 
legislation  taking  away  the  public  footpath  or 
pablic  right  of  way  which  was  existing  uix>n  the 
to<yus  in  quo,  at  the  time  the  railway  company  got 
powers  under  the  Act  of  Parliament  to  do  what 
it  has  done.  Mr.  Finlay  says  it  was  impossible 
for  them  to  exercise  their  powers  and  to  construct 
the  railway  without  considering  that  the  rifffat  of 
way  was  destroyed.  I  am  quite  unable  to  Follow 
him.  It  seems  to  me  that  sect.  46  of  the  Act  ol 
1845  is  the  strongest  possible  g^ond  for  saying 
that  rights  of  this  kind  were  carefully  preserved 
by  the  Le^lature,  and  that,  instead  of  being 
destroyed,  liabilities  were  imposed  upon  the  rail- 
way companies  which,  if  observed,  would  protect 
the  public  in  the  use  of  rights  which  might  be 
made  dangerous  by  the  existence  of  the  railway 
works  interfering  with  them.  And  there  seems  to 
me  to  be  no  trace  of  any  intention  that  the  right 
of  public  passage  from  place  A  to  place  B  cros- 
sing the  railway  should  be  destroyed ;  but,  on  the 
contrary,  every  indication  of  the  intention  that 
the  right  should  be  preserved  and  rendered  safe 
and  commodious  to  the  public.  It  cannot  for  a 
moment  be  tolerated  that  the  contention  should 
be  put  forth  that,  because  the  railway  company 
do  not  fulfil  their  statutory  obligation,  therefore 
they  have  got  rid  of  a  richt  of  passage,  which  they 
have  not  made  physically  impossible,  but  which 
they  have  made  dangerous.  Great  lelianoe  was 
placed  upon  the  case  decided  by  Fry,  J.  in  1878, 
the  Corporation  of  Ycurmouih  v.  Simmonds  («W 
8up,),  it  seems  to  me  that  that  case  does  not 
decide  anything  of  the  kind  which  was  suggested. 
In  that  case  power  was  given  to  the  corporation 
of  Yarmouth  to  construct  a  pier,  and  it  seems 
that,  if  that  pier  were  constructed  in  the  way 
which  the  Act  of  Parliament  gave  them  power  to 
construct  it,  they  must  necessarily  put  up  a  struc- 
ture which  would  make  it  physically  impossible 
for  the  old  right  of  passage  to  exist ;  but  Fry,  J. 
^oes  much  further  tnan  that,  and  he  says  thai, 
inasmuch  as  he  findn  that  there  is  a  power  given 
to  levy  tolls  for  passing  along  the  pier  at  sll.  and 
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inasmnch  as  persons  who,  if  it  were  physically 
possible  to  exercise  the  ri^ht  of  way  m  the  old 
direction,  mnst  cross  the  pier  and  upon  doing  so 
would  at  once  be  liable  to  a  toll,  it  is  clear  that 
the  ancient  right  of  way  was  not  intended  to  be 
preserved,  and  it  is  to  oe  noticed  that  in  that 
case  there  was  no  statute  analogous  to  the  Bail* 
way  Glauses  Consolidation  Act  incorporated  in 
the  special  legislation.  There  was  no  indication 
that  steps  should  be  taken  by  the  body  em- 
powered by  the  special  Act  to  construct  the 
works,  to  preserve  the  old  rights  of  way  and  to 
render  them  commodious  and  safe,  but,  on  the 
contrary,  as  powers  and  rights  were  given  which 
were  inconsistent  with  tho  free  exercise  by  the 
public  of  the  old  rights  of  way,  Fry,  J.  held  that, 
under  these  circumstances,  there  was  an  implied 
obliteration  of  the  ancient  rights  of  passage.  In 
the  present  case  there  is  nothing  of  tne  kind  to  be 
found  in  the  legislation ;  on  the  contrary,  sect. 
46  of  the  Act  of  1845  says  that  these  rights  shall 
be  maintained  and  protected,  unless  specially 
provided  for  otherwise  by  the  special  Act.  The 
special  Act  here  does  nothing  more  than  is  done 
by  every  railway  company  s  Act,  which  gives 
power  to  make  a  railway  either  upon  an  embank- 
ment or  in  a  cutting  at  places  where  it  is  crossed 
by  existing  rights  oi  way.  It  seems  to  me,  there- 
fore, that  the  magistrates  were  quite  wrong  in 
saying  that  there  was  anything  in  the  legislation, 
or  in  what  had  been  done  under  it,  to  take  away 
the  ancient  ri^ht  of  passage,  which  they  found  to 
exist  over  this  ancient  locus  in  quo.  In  my 
opinion  this  appeal  must  succeed,  and  judgment 
be  given  for  tne  appellant  with  costs. 

Jvdgment  for  the  appellcmt  wilh  cosU;   oon- 
vicUon  qiui$hed. 

Solicitors  for  the  appellant,  O.  Thompson  and 
Son,  for  Eaton,  Evans,  and  WUUams,  Haverford- 
west. 

Solicitor  for  the  respondent,  B.  B.  Nelson. 


Friday,  Nov.  2, 1888. 
(Before  Lord  Colebidoe,  C.J.  and  Cave,  J.) 

GiLBABT  (app.)  V,  The   Wandsworth  District 
Board  ot  Works  (resps.).  (a) 

Metropolis  Management  Acts — Oenerod  line  of 
bfjiudings — House  at  comer  of  two  streets — House 
facing  one  street,  hut  vfithin  building  line  of 
another  street — Jurisdiction  of  magistrate  to  order 
its  demolition — Metropolis  Management  Afrtend' 
ment  Act  1862  (25  ^  26  Viet.  c.  102),  «.  75. 

The  appellant^s  house  was  hvdlt  at  the  comer  of  8,' 
roM  and  O.^road.  The  superintending  arcnUect 
cf  the  Metropolitan  Board  of  Works  gave  his  oer* 
iificate  u/nd&r  the  *?%ith  section  of  the  Metropolis 
Managemsnt  Amendment  Act  1862,  thai  the 
building  line  in  the  C.-road  exceeded  fifty  feet 
from  the  highway.  At  the  date  of  this  c&rtifieate 
all  the  houses  on  the  west  side  of  the  S.-road, 
including  the  appellant*s  house,  had  a  uniform 
line  of  frontage  to  that  road  only,  and  there  was 
no  access  to  the  appeUamt's  house  from  amy  other 
road.  The  appettanfs  house  was  within  fifty  feet 
of  the  O.'road,  and  it  was  found  as  afojct  thai  the 
iUe  on  which  the  appeUav^s  house  was  buiU  was 
in  the  O.-road. 

(a)  Baportod  t^y  Hbkby  Lush,  Biq.,  BtxriaUiMX-JMw. 

Maq.  Oab.^Yol.  XTV. 


Held,  that,  although  the  ayvellanVs  house  faced  to 
the  8. "road,  as  it  was  wttkin  the  building  line  of 
the  G.-road,  it  was  hound  to  follow  the  building 
line  in  C.^road,  and  thai  the  magistrate  had  power 
to  order  the  removal  of  the  house,  or  so  nvuch  of  it 
as  projected  beyond  the  building  line  in  the  C- 
road. 

Barlow  v.  The  Vestry  of  St.  Mary  Abbotts, 
Kensington  {in  the  House  of  Lords)  (55  L.  T. 
Bep.  N.  8.  221 ;  11  App.  Gas.  257  ;  55  L.  J.  680, 
Gh.)  distinguished. 

Case  stated  by  Mr.  Cnrtis  Bennett,  metropolitan 
poUce  magistrate. 

1.  The  respondents,  being  the  local  authority 
within  the  Wandsworth  District  for  the  execution 
of  the  Metropolis  Management  Amendment  Act 
1862,  as  complainants,  issued  a  summons  before 
me  for  erectmg  a  building  or  structure  in  a  cer- 
tain street,  place,  or  row  of  houses,  to  wit,  at  the 
northern  side  of  Clapham  Common  between 
Sisters-avenue  and  Sugden-road,  in  the  parish  of 
Battersea,  within  fifty  feet  of  the  highway,  and 
beyond  the  general  line  of  buildings  in  which  the 
same  was  situate,  without  the  consent  in  writing 
of  the  Metropolitan  Board  of  Works,  and  con- 
trary  to  the  75th  section  of  the  25  &  26  Yict. 

o.  m. 

2.  Upon  the  hearing  of  the  said  summons  the 
following  facts  were  either  proved  or  admitted : 

8.  In  the  year  1887  the  appellant  became  pos- 
sessed, under  a  building  agreement  with  the 
freeholder,  of  a  building  estate  lying  on  the  north 
side  of  a  road  called  (jlapham-road,  which  runs 
along  the  northern  side  of  Clapham  Common. 
This  estate  had  been  laid  out  for  building  pur- 

Sises  by  the  formation,  with  the  approval  oi  the 
etropolitan  Board  of  Works,  of  two  new  roads, 
called  Sugden-road  and  Mamey-road,  running 
north  from  Clapham-road,  and  parallel,  or  nearly 
so,  with  Sisters-avenue. 

4.  On  the  6th  Dec.  1887  the  appellant  gave 
notice  to  the  respondents  of  his  intention  to  Duild 
rows  of  shops  and  private  houses. 

5.  On  the  16th  Jan.  1888  the  respondents  applied 
to  the  superintending  architect  of  the  Metropo- 
litan Board  of  Works,  under  section  75  of  the 
Metropolis  Management  Amendment  Act  1862, 
to  decide  the  general  line  of  buildings  in  the  road 
on  the  northern  side  of  Clapham  Common, 
between  Sisters-avenue  and  Mamey-road. 

6.  On  the  13th  Feb.  1888  the  said  superintend- 
ing architect  gave  his  certificate  with  a  plan 
attached  thereto. 

7.  At  the  date  of  the  said  certificate  the  entire 
row  of  houses  on  the  west  side  of  Sugden-road, 
including  No.  189,  had  a  uniform  line  of  frontage 
to  that  road  only,  and  there  was,  so  far  as  was 
ascertained  at  the  time  of  the  hearing,  no  access 
or  approach  to  No.  139  from  apy  other  road. 

8.  The  distance  of  the  g^eral  line  of  buildings 
laid  down  in  the  certificate  of  the  superintending 
architect  from  Clapham-road  exceeaed  fifty  feet. 
The  house  referred  to  in  the  said. complaint,  and 
numbered  139,  was  within  fifty  feet  of  Clapham- 
road. 

9.  On  the  part  of  the  appellant  it  was  contended 
that,  as  the  distance  of  tne  general  line  of  build- 
ings in  the  Clapham-road,  as  laid  down  by  the 
superintending  architect,  from  the  said  road 
exceeded  fifty  feet,  I  had  no  jurisdiction  under 

>  the  75th  section  of  the  25  &  26  Vict.  o.  102 

4U 
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(Metropolis  Management  Amendment  Act  1862) 
to  order  the  demolition  of  an^  part  of  the  building 
of  the  appellant  mentioned  in  the  said  complaint. 
The  contrary  of  this  proposition  was  contended  by 
the  respondents.  I  hela,  upon  the  foregoing  con- 
tention, that  I  had  jurisdiction  under  the  said 
75th  section  to  order  the  demolition  of  the  build- 
ing in  question,  or  so  much  thereof  as  was  within 
fifty  feet  of  the  highway. 

10.  It  was  further  contended  on  the  part  of  the 
appellant  that  the  superintending  arcnitect  had 
not  any  power  or  authority,  under  the  above-cited 
Act  and  sectiou,  to  fix  a  general  line  of  buildings 
at  a  distance  exceeding  fifty  feet  from  the  high- 
way. I  did  not  accede  to  this  contention,  but  I 
held  that  the  aforesaid  certificate  of  the  superin- 
tending architect  was  good  and  yalid,  and  I 
further  found  as  a  fact  that  the  said  building  was 
within  fifty  feet  of  the  highway,  and  that  the  said 
building  was  situate  in  the  highway  running 
along  the  northern  side  of  Clapham  Common. 

11 .  It  was  further  contended  on  the  part  of  the 
appellant  thac,  to  give  me  jurisdiction  to  deal 
with  the  appellant's  building  under  the  above- 
cited  Act  and  section,  it  was  necessary  for  me  to 
find  that  the  said  building,  and  not  merely  the 
site  thereof,  was  situate  in  a  line  of  buildings  or 
row  of  houses  in  the  Clapham -road,  and  that,  upon 
the  facts  hereinbefore  stated,  the  said  building 
was  situate  in  a  line  of  buildings  or  ^ow  of  houses 
in  Sugden-road.  The  respondents,  on  the  con- 
trary, contended  that  the  said  building  was  in 
fact  situate  in  a  street,  place,  or  row  of  houses  in 
the  Clapham-road. 

12.  Tnereupon  I  found  as  a  fact  that  the  site  or 
piece  of  land  on  which  the  house  or  shop  numbered 
139  was  built,  was  situate  in  the  street,  place,  or 
row  of  houses  in  the  Clapham-road,  between 
Sisters-avenue  and  Sugden-road,  and,  being  of 
opinion  that  the  facts  hereinbefore  stated,  as 
aamitted  or  proved,  were  sufficient  to  bring  the 
said  house  or  shop,  No.  139,  within  the  75th 
section  of  the  Metropolis  Management  Amend- 
ment Act  1862, 1  ordered  and  directed  the  demo- 
lition of  so  much  thereof  as  projected  beyond  the 
general  line  of  buildings  in  the  Clapham-road,  as 
defined  by  the  superintending  architect's  certifi- 
cate, and  was  within  fifty  feet  of  the  highway. 

13.  If  the  court  shall  be  of  opinion  tlmt  my  said 
rulings  and  determination  on  the  aforesaid  con- 
tentions of  the  appellant  mentioned  in  the  9th, 
10th,  and  12th  paragraphs  respectively  of  this 
case  were  correct  in  point  of  law^  then  mj  said 
order  is  to  stand ;  but  if  the  court  be  of  opinion 
that  my  said  rulings  and  determination  on  the 
said  contention,  or  on  either  thereof,  were  wrong 
in  point  of  law,  then  the  aforesaid  summons 
against  the  appellant  is  to  be  dismissed,  or  the 
court  is  requested  to  remit  the  case  to  me  with 
the  opinion  of  the  court  thereon,  or  to  make  such* 
other  order  as  to  the  court  may  seem  fit. 

Sect.  75  of  the  Metropolis  Management  Amend- 
ment Act  1862  (25  &  26  Vict.  c.  102)  provides  : 

No  building,  straotnre,  or  erection  shall,  withont  the 
consent  in  writing  of  the  MetropoUtan  Board  of  Works, 
be  erected  beyond  the  general  une  of  buildings  in  any 
street,  i)lace,  or  row  of  honses  in  which  the  same  is 
sitnate  in  case  the  distance  of  such  line  of  bnildings 
from  the  highway  does  not  exceed  fifty  feet,  or  withm 
fifty  feet  of  the  highway  when  tiie  distance  of  the  line 
of  btuldings  therefrom  amounts  to  or  exceeds  fifty 
feet,  &c. 

And  the  section  gives  power  to  a  magistrate, 


on  the  complaint  of  the  vestry  of  the  parish  or 
the  board  of  works  for  the  district,  to  order  the 
demolition  of  any  building  or  erection  erected 
contrary  to  the  provisions  of  the  section,  or  so 
much  of  such  building  or  erection  as  may  be 
beyond  the  general  line  of  building. 

J2.  0.  B.  Lane  for  the  appellant. — ^Here  the 
house  faced  Sugden-road,  ana  was  therefore  in 
Sugden-road,  and  was  consequently  bound  to 
follow  the  general  line  of  buildings  in  Sugden- 
road,  which  it  did.  As  it  did  not  face  Clapham- 
road  it  was  not  in  Clapham-road,  and  was,  there- 
fore, not  bound  to  follow  the  general  line  of 
buildings  in  Clapham-road,  and  the  magistrate 
had  no  power  to  order  the  demolition  of  the 
building  upon  the  ground  that  it  project<ed 
beyond  the  building  Tine  in  Clapham-road,  as  it 
was  not  bound  to  follow  the  building  line  in 
Clapham-road.  This  case  is  precisely  similar  to 
the  case  of  Barlow  v.  The  Vestry  of  St.  Mary 
Abbotts,  Kensington  (55  L.  T.  Bep.  N.  S.  221 ;  11  App. 
Cajs.  257),  where  the  appellant's  house  was  built  at 
the  comer  of  the  K.-road,  and  a  new  street  called 
D.-gardens.  The  side  of  the  house  abutting  on  the 
eastern  side  of  D.-gardens  projected  beyond  a  row 
of  houses  on  that  side  of  D.-gardens.  The  archi- 
tect certified  that  the  main  fronts  of  that  row  of 
houses  was  the  general  line  of  buildings  on  the 
eastern  side  of  D.-gardens,  but  did  not  decide 
that  that  was  the  general  line  of  buildings, 
either  of  the  row  of  houses  or  of  the  street  in 
which  the  appellant's  house  was  situate,  and  the 
House  of  Lords,  reversing  the  Court  of  Appeal, 
held  that  no  ofEence  had  oeen  committed  under 
the  75th  section,  and  that  the  magistrate  had  no 
power  to  order  the  demolition  of  the  projecting 
part  of  the  house.  Also,  before  the  section  can 
apply,  it  is  necessary  to  find  that  the  building 
itself,  and  not  merely  the  site  thereof,  should  be 
situate  in  the  line  of  buildings  in  Clapham-road, 
but  here  the  finding  of  fact  is  that  the  site  of 
the  building  was  in  Clapham-road. 

M.  White,  Q.C.  and  EarU,  for  the  respondents, 
were  not  called  upon. 

Lord  CoLERiBOE,  C.J. — ^If  the  contention  for 
the  appellant  were  correct,  a  change  in  the  law 
woula  be  necessary.  The  architect  has  certified  to 
the  building  line,  and  this  house  has  been  found 
to  be  within  the  building  line  of  Clapham-road. 
It  was  said  that  the  house  was  in  Sugden- 
road,  as  it  faced  to  Sugden-road,  and  that  it 
would  not  be  in  Clapham-road,  as  it  did  not  face 
to  Clapham-road,  and  that,  therefore,  the  building, 
not  being  in  Clapham-road,  was  not  bound  to 
follow  the  building  line  in  Clapham-road,  and 
that  the  magistrate  had  no  power  to  order  its 
removal.  If  that  were  so,  the  provisions  of  the 
Act  would  be  useless.  It  was  lound  as  a  fact  in 
the  case  that  the  house  in  question  was  situate 
in  the  street  called  Clapham-road,  and  also  that 
it  projected  beyond  the  building  line  in  Clapham- 
road,  and  that  clearly  brought  it  within  the  75th 
section  of  the  Act.  Then  it  was  contended  that 
the  case  found  that  the  site  of  the  house  was  in 
Clapham-road,  but  that  it  was  not  found  that  the 
building  itself  was  in  Clapham-road,  and  that  it 
was  necessary  that  the  building  itself,  as  well 
as  the  site,  should  be  in  Clapham-road  in  order 
that  the  section  might  apply ;  but  the  distinction 
between  the  site  of  a  building  and  the  buildii^ 
itself  being  in  a  certain  road,  is  too  subtle.   This 
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decision  does  not  in  any  waj  conflict  with  the 
case  in  the  House  of  Lords  of  Barlow  v.  The  Vestry 
of  St  Mary  Abbotts,  Kensington  {ubi  sup.),  bj 
which,  even  if  we  differed  from  it,  we  should  l>8 
bound.  But  I  maj  say  that  we  entirely  concur 
with  that  case.  The  decision  there  was  sensible 
and  sound,  for  it  was  held  that  the  house  which 
was  said  to  encroach  on  the  building  line  of  De 
Yere-gardens,  was  not  in  De  Yere-gardens  at 
all,  and  was  not  bound  to  follow  the  general 
building  line  of  De  Yere  Gh^rdens,  and  that,  con- 
sequently, no  offence  had  been  committed  under 
the  75th  section  of  the  Act.  The  present  case  is 
wholly  different,  for  this  building  has  been  found 
to  be  within  the  general  building  line  of  Clapham- 
road,  and  that  building  line  has  been  ascertained 
by  the  certificate  of  the  architect,  which  certifi- 
cate is  final,  as  appears  by  the  case  of  Spachman 
V.  The  Plumstead  Board  of  Works  (53  L.  T.  Eep. 
N.  S.  157 ;  10  App.  Cas.  229 ;  54  L.  J.  81,  M.  C). 
The  magistrate,  therefore,  had  power  to  make 
the  order,  and  the  order  based  on  the  architect's 
certificate  is  ri^ht.  I  think,  therefore,  this 
appeal  must  be  dismissed. 

Oav..  J.  concnrred.  ^^p^^j  d{»niU,ed. 

Solicitors  :    for    the  appellant,  Corsellis   and 
Mossop ;  for  the  respondents,  W,  W,  Young, 


Monday,  Bee,  10, 1888. 

(Before  Lord  Coleridge,  O.J.  and  Manistt,  J.) 

MuBRAY  V.  Thompson,  (a) 

Praetiee — Police  magistrate — Keeping  dog  vnthout 
licence — Conviction  for  second  offence — Prior 
conviction  proved  at  hearing,  but  not  set  out  in 
swm/mons —  Whether  second  conviction  is  in  respect 
of  a  "first  offence  " — Summary  Jurisdiction  Act 
1879  (42  ^  43  Vict.  c.  49),  s.  '4—7  ^  8  Geo.  4, 
c.  53,  s,  78. 

On  the  hearing  of  a  summons  for  keeping  a  dog 
without  a  licence,  it  was  proved  thai  the  defen- 
dant  hadpreviotisly  been  convicted  of  the  same 
offence.  This  previous  conviction,  though  proved 
at  the  hearing,  was  not  set  out  in  the  information 
or  summons.  The  magistrate,  who  treated  the 
case  as  a  first  offence,  as  the  previous  conviction 
was  not  set  out  in  the  summons,  reduced  the 
penalty  of  hi.  to  9«.  6c2.,  u/nder  the  powers  of 
sect.  4  of  the  Summary  Jurisdiction  Act  1879, 
which  gives  power  to  reduce  a  fine,  if  imposed 
"  in  respect  of  a  first  offence." 

Held,  that,  as  the  previous  conviction  was  proved 
at  the  hearing  though  not  stated  in  the  summons, 
it  was  a  case  of  a  second  conviction,  and  that 
the  magistraie  had  not  power  to  reduce  the  penalty 
heUyw  ons-fowrth  part  thereof,  in  consequence  of 
the  provisions  of  sect.  78  of  7  ^S  Oeo.  4,  c.  53. 

Case  stated  by  Mr.  Biron,  metropolitan  police 
magistrate,  as  to  the  power  of  a  magistrate  to 
reduce  a  penalty  on  a  second  conyiction  under 
the  Dogs  Licensmg  Acts. 

In  June  1888  the  respondent  was  summoned 
before  Mr.  Biron  for  keeping  a  dog  without  a 
licence,  contrary  to  the  provisions  of  sect.  4  of 
the  Act  30  &  31  Yict.  c.  5  (an  Act  to  repeal  the 
duties  of  assessed  taxes  on  dogs,  and  to  impose 
in  lieu  thereof  a  duty  of  Excise). 

On  the  hearing  of  this  summons  it  was  proved 
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that  the  respondent  had  previously,  in  Aug.  1887, 
been  convicted  and  fined  in  the  sum  of  28.  for  the 
same  offence — namely,  keeping  a  dog  without 
a  licence.  This  previous  conviction,  although 
proved  at  the  hearing,  was  not  set  out  in  the 
information  and  summons ;  and  the  learned 
magistrate  held  that,  as  the  previous  conviction 
was  not  set  out  in  the  information  and  summons, 
tJthough  proved  at  the  hearing,  the  case  was  one 
of  a  first  offence,  and  that  he  had  power  to 
reduce  the  penalty  as  for  a  first  offence  under 
the  4th  section  of  the  Summary  Jurisdiction  Act 
of  1879  (42  &  43  Yict.  c.  49). 

The  fine  imposed  for  keeping  a  dog  without  a 
licence  is,  by  sect.  8  of  30  &  31  Yict.  c.  5,  5Z.  The 
learned  magistrate,  treating  the  case  as  a  first 
offence,  reduced  the  fine  to  9«.  6d. 

Sect.  4  of  the  Summaiy  Jurisdiction  Act  1879 

(42  &  43  Yict.  c.  49)  provides  that. 

Where  a  oonrt  of  saixmiary  jnrisdiotion  has  authority 
under  this  Act,  or  under  any  other  Aot,  whether  past  or 
fatore,  to  impose  imprisonment,  gr  to  impose  a  fine  for 
an  offence  punishable  on  summary  conviotion,  that 
court  may,  in  the  case  of  imprisonment,  impose  the 
same  without  hard  labour,  and  reduce  the  prescribed 
periods  thereof,  or  do  either  of  such  acts ;  and  in  the 
case  of  a  fine,  if  it  be  imposed  as  in  respect  of  a  first 
offence,  may  reduce  the  prescribed  amount  thereof. 

Sect.  78  of  7  &  8  Qeo.  4,  c.  53,  gives  power  to 
Commissioners  of  Excise  and  justices  of  the 
peace  to  mitigate  penalties  incurred  for  any 
offence  relating  to  the  revenue  of  Excise.  .  .  . 
'*80  as  such  mitigation  shall  not  reduce  such 
penalty  to  less  than  one-fourth  part  thereof.*' 

Sii-  B.  E.  Webster,  Q.C.  (A.-G.)  (with  him 
B.  B.  Wright)  for  the  Crown.^The  magistrate 
thought  that,  as  the  summons  or  information  did 
not  state  the  fact  of  the  previous  conviction,  the 
case  was  to  be  treated  as  a  first  offence,  and  that 
he  had  power  to  reduce  the  fine  as  for  a  first 
offence,  under  the  4th  section  of  the  Summary 
Jurisdiction  Act  1879.  The  question  is,  whether 
this  was  a  first  offence.  It  was  not  necessary  to 
charge  the  previous  conviction  in  the  summons ; 
it  was  sufficient  to  have  proved  it  at  the  hearing, 
as  was  done  in  this  case.  Under  these  circum- 
stances, what  is  there  to  enable  the  magistrate  to 
reduce  the  fineP  The  magistrate  acted  under 
the  4th  section  of  the  Act  of  1879,  but  that  is 
when  the  fine  is  imposed  as  in  respect  of  a  first 
offence.  By  sect,  78  of  7  &  8  Qeo.  3,  c.  53,  the 
magistrate  had  no  power  to  reduce  the  fine  below 
one-fourth  part  thereof,  which,  in  this  case,  would 
have  been  2Ss.  This  fine  ought  to  be  increased 
to  25«. 

The  respondent  did  not  appear. 

Lord  Coleridge,  C.J. — I  think  the  Attorney- 
Greneral  is  right.  It  seems  to  me  that  the  magis- 
trate had,  on  the  occasion  of  the  first  conviction, 
power  to  mitigate  the  penalty  as  he  liked,  but  on 
the  second  occasion,  as  the  former  conviction  was 
proved,  he  could' not,  having  regard  to  the  terms 
of  sect.  78  of  7  &  8  Geo.  4,  c.  53,  mitigate  the 
penalty  below  one-fourth  part  of  the  5L,  and  it 
does  not  matter  that  the  first  conviction  was  not 
stated  in  the  summons,  it  being  sufficient  that 
such  first  conviction  was  proved  at  the  hearing. 
This  fine  must  be  increased  to  11.  bs. 

Manistt,  J. — I  am  of  the  same  opinion. 

Fine  increased  to  11.  5«. 

Solicitor  for  the  Crown,  The  Solicitor  of  Inland 
Bevewue* 
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June  1,  Nov,  13  (vnd  15, 1888. 
(Before  Wills  and  Qraktham ,  JJ.) 

Smith  (app.)  v.  The  Ohubchwardens  ahd  Over- 
SEEKS  01  Bi&MiNGHAM  (resps.).  (a) 

Poor  rate — Bateable  value — House  let  by  the  week 
—  Deductions  claimed  by  ovmer  —  The  Poor 
Bate  Assessment  and  Collection  Act  1869  (c.  41). 

The  owner  of  a  certa4/n  house  which  was  let  at  a 
weekly  rent  of  five  shilUngs,  entered  into  an 
{Agreement,  under  the  provisions  of  the  3rd  section 
of  the  Poor  Bate  Assessment  and  Collection 
Act  1869,  with  the  respondents,  Under  which  he 
heca/me  Uahle  to  pay  the  poor  rates,  and  was 
allowed  a  commission  on  the  amou/nt  thereof 
The  respondents  rated  the  ovmer  in  respect  qf 
his  house  at  a  gross  estimcUed  rental  of  91. 10s. 
and  at  a  rateaible  value  of  71.  bs.  The  owner 
appealed  and  claimed  that,  in  order  to  ascertain 
the  gross  estimated  rental  certain  deductions 
should  he  made  for  "  voids**  and  losses  hy  non' 
paynient  of  rent,  for  the  cost  of  collecting  rent, 
(Mid  for  water  rate. 

Held,  tJicU,  as  the  hypothetical  yearly  tenant  was 
for  rating  purposes  to  be  treated  as  an  occupier, 
the  only  deduction  to  be  allowed  was  in  respect 
of  the  wcUer  rate,  which  was  a  cha/rge  for  water 
sold  and  supplied,  a/nd  not  a  rent,  and  therefore 
a  deduction  should  be  made  for  it. 

This  was  a  case  stated  by  the  Recorder  of  Bir- 
mingham,  on  the  hearing  of  an  appeal  from  the 
decision  of  the  special  sessions  of  the  justices  of 
the  borough  of  jBirmingham,  holden  under  the 
statute  6  &  7  Will.  4,  c.  96,  ss.  6  and  7,  confirming 
a  irate  for  the  relief  of  the  poor,  made  by  the 
respondents,  and  allowed  on  the  26th  March  1866 
in  respect  of  a  house  belonging  to  the  appellant, 
known  as  40,  Alexandra-street,  in  the  parish  and 
borough  of  Birmingham.  The  appeal  was  heard 
at  the  October  Quarter  Sessions  1887,  when  that 
court  confirmed  the  rate  appealed  against,  subject 
to  the  opinion  of  the  Queen's  Bench  Division  on 
a  case,  which  was,  so  far  as  material,  as  follows : 

Case. 

The  house  in  question  was  of  the  character 
and  description  known  as  artisans'  or  work- 
people's dwellings.  It  was  let  at  a  weekly  rent 
of  five  shillings,  and  the  appellant  as  landlord 
paid  all  the  outgoings  in  respect  of  it,  including 
water  rate,  poor  and  other  local  rates,  and  the 
sums  required  for  repairs. 

The  rate  appealed  against  in  respect  of  this 
house  was  as  follows: — No.  of  house,  40;  name 
of  occupier,  Philip  Edward  C'  'aker;  name  of 
owner,  WiUiam  Benjamin  Bmich;  description 
of  property,  house;  gross  estimated  rental, 
9Z.  IQs. ;  rateabJe  value,  71,  5a. 

The  contention  of  the  appellant  was  :  That  the 
following  deductions  ought  to  have  been  made 
in  ascertaining  the  gross  estimated  rental,  namely: 
(1)  A  percentage  on  fifty-two  times  the  weekly 
rent  in  respect  of  "  voids  "  and  losses  (fixed,  as 
hereinafter  appears,  at  6  per  cent.).  (2)  For  cost 
of  collecting  rent  6  per  cent,  on  the  sum  of  12Z.  7s. 
being  fifty-two  times  the  weeklv  rent,  less  5  per 
cent,  for  voids  and  losses.  (3)  Ten  shillings  the 
full  value  of  the  water  rate  as  if  paid  by  the 
tenant.  (4)  In  the  alternative,  eight  shillings, 
the  amount  of  the  water  rate  actually  paid  oy 
the  landlord  in  pursuance  of  his  agreement  to 
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compound  as  hereinafter  explained.  (5)  Poor  and 
other  local  rates  at  six  shillings  and  eightpoice 
in  the  pound. 

With  reference  to  all  the  foregoing  deduotiona, 
the  appellant  contended  that  the  hypothetical 
tenant  from  year  to  year  contemplated  by  the 
Parochial  Assessment  Act  of  1836  must  for  the 
purpose  of  ascertaining  the  gross  estimated 
rental  be  deemed  not  to  occupy  personally  but 
to  sublet  the  tenements  to  weekly  tenants  as 
occupiers,  himself  paying  all  the  outgoings  as 
hereinbefore  mentioned,  and  that  the  propriety 
of  the  several  deductions  claimed  must  be  decided 
on  the  footing  of  that  interpretation  of  the 
statute.  In  other  words,  that  the  question  must 
be  determined  precisely  as  if  the  appellant's 
reversionary  interest  in  the  premises  occupied  by 
his  sub-tenants  was  a  tenancy  from  year  to  year, 
and  the  problem  to  be  determined  was  what 
deductions  should  be  made  in  ascertaining  the 
rent  he  should  pay  to  his  ground  landlord. 

The  respondent,  on  the  other  hand,  contended 
that  such  hypothetical  t^iant  must  be  deemed  to 
be  in  actual  occupation  of  the  tenement,  and  the 
gross  estimated  rental  fixed  in  accordance  with 
the  rent  which  he  might  reasonably  be  expected 
to  give  as  a  tenant  from  year  to  year  under  a 
landlord  who  paid  in  respect  of  it  all  the  out- 
goings hereinbefore  mentioned.  The  learned 
recorder  held  that  the  appellant's  construction 
of  the  statute  was  erroneous,  and  that  of  the 
respondents  was  correct,  and  all  his  findings  of 
law  and  fact  in  regard  to  the  propriety  'of  the 
several  deductions  claimed,  and  in  regiund  to  the 
amount  of  the  rent  at  which  the  said  house  might 
reasonably  be  expected  to  let  from  year  to  ^ear 
if  so  let,  proceed  on  the  footing  of  that  decision. 

It  was  agreed  that,  in  order  to  arrive  at  the 
rateable  viJue,  a  deduction  of  25  per  cent,  for 
repairs  must  be  made  from  the  gross  estimated 
rentals. 

According,  therefore,  to  the  contention  of  the 
appellants  the  proper  mode  of  calculating  the 
rateable  value  would  be  as  follows : 

jB  f .  d.    j6   s.  d. 

Fifty-two   weeks'    rent  at  hs.  per 

▼T  WV&  ■••    •••     •••     at!     ••     •••    •■•  m^9         V   V 

(1)  Deduct  5  per  cent,  on  131.  on  ao- 

oonnt  of  voids  and  losses 0  18    0 

(2)  Dedaot  5  per  cent,  for  cost  of 

collecting  the  rent  aotoally  col- 
lected as  above,  viz.,  121.  7«.    ...*   0  12    4 

(3)  Deduct  the  amount  of  the  water 
rateif  the  full  amount  be  allowed    0  10    0 

(4)  Deduct  poor  and  other  local  rates 

at  68.   8d.   in  the  pound    on 

61. 149.  lOd.    2    4  11 

4   0  8 

Gross  estimated  rental  ...  8  19   9 

(5)  Deduction  for  repairs,  &c.,  esti- 

mated at  25  per  cent,  of  the  gross 

estimated  rental 2    4  U 

Bateable  value 6  14  10 

The  respondents,  on  the  other  hand,  contended 
that  the  appellant  was  not  entitled  to  the  deduc- 
tions so  claimed  by  him  in  respect  of  voids  and 
losses,  collection,  and  water  rate.  The^r  contended 
that  voids  and  losses  of  rent  were  inseparable 
from  the  enjoyment  of  all  rateable  hereditaments, 
and  in  no  way  affected  the  rateable  value  of 
such  hereditaments,  inasmuch  as  rates  were  pay- 
able only  for  so  long  as  the  hereditaments  woe 


MAGISTRATES^  OASES. 


701 


Q.B.  D1V.3     SMiTff  (app.)  V.  Ohxtechwabdens  akd  Oversesbs  of  Bibmikgham  (reaps.).    [Q.B.  Div. 


let,  nnlesB  proyided  for  by  the  statatea  relating 
to  the  componndiDg  for  rates. 

In  regard  to  voids  and  losses  it  was  proved 
that  it  was  practically  impossible  to  let  houses 
of  the  description  to  which  that  in  Question 
belongs  on  other  terms  than  bv  the  week,  the  land- 
lord paying  all  outgoings  as  nereinbefore  stated ; 
that  the  persons  to  whom  such  tenements  were 
usually  let  were  artisans  or  workpeople;  that 
owing  to  fluctuations  in  trade,  change  01  employ- 
ment, and  other  causes,  such  persons  from  time 
to  time  moved  to  other  districts,  and  the  houses 
formerly  occupied  by  them  were  often  left  void, 
and  were  unable  to  be  relet  for  several  weeks, 
while  at  other  times  from  like  causes  the  occu- 
piers fell  out  of  employment  and  were  unable  to 
pay  their  rents ;  that  as  a  result  of  such  voids  and 
losses  the  landlord  of  such  tenements  did  not 
receive  on  an  average  in  the  course  of  the  year 
fifty-two  times  the  amount  of  the  weekly  rent 
reserved,  but  some  smaller  amount.  The  learned 
recorder  assumed,  for  rating  purposes,  that  a 
tenant  from  year  to  year  could  be  obtained,  and 
found  that  the  house  40,  Alexandra-street,  could 
reasonably  be  expected  to  be  let  from  year  to 
year  at  the  rent  of  13{.  a  year,  the  landlord  pay- 
ing all  usual  tenant's  rates  and  taxes,  and  water 
rates.  The  learned  recorder  further  found,  that 
with  respect  to  house  property  of  this  descrip- 
tion whether  let  by  weeK  or  by  the  year  the  land- 
lord would  be  unable  by  reason  of  voids  and  of 
losses  by  nonpayment  of  rent  to  collect  more 
than  9bl,  per  cent,  of  the  rent,  and  held,  that  the 
appellant  was  not  entitled  to  the  deduction 
cubimed  by  him  for  voids  and  losses,  on  the 
grounds  contended  for  by  the  respondents  as 
hereinbefore  stated,  and  also  because  he  was  of 
opinion  that  the  rental  at  which  the  premises 
might  be  expected  to  let  from  year  to  year  and 
not  the  amount  of  rent  actually  received  for 
them  was  the  proper  criterion  to  be  taken  into 
consideration  m  the  rating  of  such  premises. 

With  regard  to  the  cost  of  collection,  it  was 
prov^  that  the  rents  of  houses  let  on  weekly 
tenancies  were  usually  collected  by  agents  or 
collectors  on  behalf  of  the  landlord,  and  that  the 
usual  remuneration  for  the  labour  and  cost  of  so 
collecting  them  was  5  per  cent,  on  the  amount 
collected,  and  that  the  appellant's  rents  in  respect 
of  the  property  in  question  were  so  collected  for 
him  on  those  terms.  It  was  also  proved  that  the 
usual  remuneration  for  collecting  the  rents  of 
houses  let  by  the  year  or  the  quarter  was  2|  per 
cent,  on  the  amount  collected.  The  learned 
recorder  found  on  the  evidence  before  him  that 
5  per  cent,  was  a  reasonable  remuneration  for 
collecting  the  rents  of  weekly  houses,  but  held, 
that  no  deduction  at  all  was  allowable  on  this 
account. 

With  regard  to  the  water  rate :  The  borough 
of  Birmingham  was  supplied  with  water  b^  the 
corporation  of  Birmin^am,  under  and  by  virtue 
of  the  provisions  of  the  Birmingham  Corporation 
(Consolidation)  Act  1883  (46  &  47  Vict.  c.  Ixx.), 
and  the  Acts  incorporated  therewith,  and  there 
was  practically  no  other  source  of  water  supply, 
although  taking  a  supply  of  water  from  the  cor- 
poration was  not  made  compulsory  by  the  statute. 
Ovmers  of  houses  of  the  description  in  question 
were  liable  to  the  corporation  for  the  payment  of 
the  water  rate,  and  the  amount  paid  by  the 
oooapiers  aa  rent  was  accordingly  proportionately 


greater  than  it  would  have  been  if  the  occupiers 
provided  directly  for  their  own  supply.  The 
owners  were,  on  the  other  hand,  enabled  and  per- 
mitted, in  consideration  of  their  agreeing  to  pay 
the  water  rate  in  respect  of  their  houses,  whetner 
the  same  were  occupied  or  not,  to  compound  for 
its  payment  at  a  reduced  rate,  and  the  appellant 
had  so  compounded  in  respect  of  the  house  in 
question.  The  amount  of  the  water  rate  in 
respect  of  No.  40,  Alexandra-street,  which  would 
be  payable,  if  not  compounded  for,  was  10«.  The 
amount  actually  paid  by  the  appellant  in  pursu- 
ance of  his  agreement  to  compound  for  the  same 
was  Ss,  The  respondents  contended  that  the 
appellant  was  not  entitled  to  either  deduction  on 
account  of  water  rate.  The  recorder  held,  that 
the  respondents*  contentions  were  correct,  being 
of  opinion  that  in  point  of  law  the  payment  for 
water  was  in  the  nature  of  a  rent,  and  was  not  a 
tenant's  rate  within  the  meaning  of  the  statute. 

The  poor  and  other  local  rates  to  be  deducted 
were  68.  Sd,  in  the  pound  on  the  rateable  value 
of  the  premises  rated. 

The  questions  for  the  opinion  of  the  court  were 
as  follows  :  (1)  What  was  the  proper  hypothesis 
to  be  made  in  applying  the  Parochial  Assessment 
Act  to  a  tenement  of  the  description  in  question  P 

(2)  Was  the  appellant  entitled  to  the  deduction 
of  5  per  cent,  on  account  of  voids  and  looses  ? 

(3)  Was  he  entitled  to  the  deduction  of  5  per 
cent,  for  collection  ?  (4)  Was  he  entitled  to  the 
deduction  of  the  full  amount  of  the  water  rate 
as  if  not  compounded  forP  (5)  Alternatively, 
was  he  entitled  to  the  deduction  of  the  amount 
actually  paid  by  him  in  respect  of  water  rate  P 

If  the  court  should  be  of  opinion  that  the  appel- 
lant was  entitled  to  all  or  any  two  of  the  deduc- 
tions claimed  for  voids  or  losses,  collection  of 
rent  and  water  rate,  then  the  order  of  the  recorder 
was  to  be  quashed ;  but  if  the  appellant  was  not 
entitled  to  any  of  the  deductions  claimed  for  voids 
and  losses  for  collection  and  water  rate,  or  to  one 
only  of  such  deductions,  the  order  of  the  recorder 
was  to  be  affirmed. 

Jelf,  Q.C.  and  W,  Wills  for  the  appellant.— The 
Parochial  Assessment  Act  (6  &7  Will.  4,  c,  96) 
lays  down  a  clear  test  of  the  mode  in  which  the 
value  is  to  be  arrived  at,  the  "  estimate  of  the 
net  annual  value  of  the  several  hereditaments 
rated  thereunto ;  that  is  to  say,  of  the  rent  at 
which  the  same  might  reasonably  be  expected 
to  let  from  year  to  year,  free  of  all  usual  tenant's 
rates  and  taxes,  and  tithe  commutation  rent- 
charge,  if  any,"  and  the  other  part,  deducting 
therefrom  the  annual  average  costs  of  repairs 
and  insurance,  is  the  further  deduction  which 
changes  the  gross  estimated  rental  into  the  rate- 
able value.  The  first  thing  to  be  arrived  at  is 
the  net  annual  value  of  the  premises,  and  that  is 
what  a  landlord  can  get  net  from  a  hypothetical 
tenant  from  year  to  year  for  the  land  as  land 
alone.  The  gross  estimated  rental  is  what  a 
landlord  can  get  as  simple  rent  for  the  land  as 
land,  with  his  outgoings  and  his  incomings,  what- 
ever they  are,  and  that  is  what  we  have  to  arrive 
at  in  this  case.  In  order  to  have  a  measure  the 
Parochial  Assessment  Act  took  a  tenancy  from 

Sear  to  year  &a  a  standard  test.  Now,  if  you 
ave  not  got  the  actual  letting  of  the  thing,  if 
you  have  not  a  standard  of  comparison  with  other 
things  dose  by,  similar  things  which  you  can  get 
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.  at  it  from,  then  yoa  must  arrive  at  it  the  best 
way  you  can,  and  you  must,  when  the  owner  and 
occupier  are  the  same  person,  find  out  by  trying 
to  make  a  bargain  ana  trying  to  arrive  at  the 
elements.  Here  is  a  property  where  you  have 
not  got  an  actual  tenant  from  year  to  year,  and 
you  have  not  the  standard  of  comparison  of  a 
tenant  from  year  to  year,  because  the  houses  are 
not  let  in  that  way ;  therefore  the  landlord  must 
take  it,  and  make  what  he  can  out  of  it,  and  what  he 
gets  out  of  it  net — ^that  is  to  say,  less  what  he  has 
to  pay  to  get  it — is  the  value  of  that  property  to 
him  as  rent.  According  to  this  view  a  deduction 
for  voids  must  necessarily  be  made  in  order  to 
arrive  at  the  net  annual  value,  and  also  a  deduc- 
tion for  the  cost  of  collection,  as  if  a  house  is  let 
from  year  to  year  the  rent  is  collected  nt  very 
little  expense,  but  if  by  the  week  to  artisans,  as 
in  this  case,  the  cost  of  collection,  which  is  a 
necessary  expense,  is  considerable.  The  value  to 
the  landlord  would  be  the  rent  coming  to  him  for 
the  land  as  land,  and  would  be  the  amount  he 
would  receive  as  weekly  rents  not  only  after  the 
deduction  for  voids  and  losses,  but  also  for 
collection.  If  the  hypothetical  tenant  from  year  to 
year  is  tissumed  to  be  a  person  who  sublets  the 
premises,  then  the  water  rates,  cost  of  collection, 
and  voids  and  losses,  ought  all  to  be  estimated  in 
calculating  the  amount  that  he  would  pay  to  his 
landlord.  If,  however,  the  hypothetical  tenant  is 
assumed  to  be  a  person  himself  occupying  the 
house,  then  all  these  matters  would  be  taken  into 
consideration  in  fixing  his  rent.  Now,  as  regards 
the  water  rate.  [Wills,  J. — ^There  ought  to  be 
a  deduction  for  that.  The  Attomey-Oeneral. 
— I  assent  to  that  deduction,  as  it  rests  upon  a 
different  principle^  The  following  cases  were 
cited  in  the  course  of  the  argument : 

Dohhe  Y.  Hie  Chrand  Junction  Watenoorks  Company y 
4Q  L.  T.  Bep.  N.  S.  541 ;  9  App.  Oas.  49  ; 

Reg.  Y.  Wells,  16  L.  T.  Bep.  N.  S.  790;  L.  Bep. 
2Q.  B.  542; 

Reg.  T.  Orand  Jwnction  Railway  Company y  4  Q.  B.  18. 

The  Attomey-Oeneral  (Sir  Bichard  Webster, 
Q.G.)  and  Alfred  Young  (with  them  Hugo  Young) 
for  the  respondents. — V  olds  and  losses  of  rent  are 
inseparable  from  the  enjoyment  of  all  rateable 
hereditaments,  and  in  no  way  affect  the  rate- 
able value  •  of  such  hereditaments,  inasmuch  as 
rates  are  payable  only  for  as  long  as  the  here- 
ditaments are  let,  unless  provided  for  by  the 
statutes  relating,  to  the  compounding  for  rates. 
There  ought  not  to  be  a  deduction  for  collection.  , 
The  landlord,  instead  of  receiving  his  rent  him- 
self, as  a  landlord  from  year  to  year  is  supposed 
to  do,  chooses  to  have  it  collected  for  him,  and 
there  is  no  authority  for  saying  that  the  par- 
ticular way  which  this  landlord  adopts  to  receive 
his  weekly  payment  is  the  standard  of  rateable 
value.    The  following  cases  were  referred  to : 

Reg.  y.  Oreat  Western  Railway  Company,  20  L.  T. 

Bep.  N.  S.  481 ;  L.  Bep.  4  Q.  B.  928; 
Reg.  Y.  Llantrissanty  L.  Kep.  4  Q.  B.  354. 

Cur.  adv.  vult 

Nov.  15. — Wills,  J. — ^The  appellant  in  this  case 
is  the  owner  of  certain  small  tenements  for  which 
he  has  compounded  under  the  Poor  Bate  Assess- 
ment and  Collection  Act  1869  (32  &  33  Yict. 
<;.  41).  In  a  poor  rate  for  the  parish  of  Birming- 
ham, he  has  been  rated  at  a  gross  estimated 
rental  of  91.  lOs.,  and  at  a  rateable  value  of  71.  5«. 
The  appellant  claimed  before  the  learned  Becorder 


of  Birmingham  to  have  certain  elements  of 
diminution,  in  order  to  ascertain  the  gross  <wti- 
mated  rental,  introducted  into  the  calculation, 
all  of  which  the  learned  recorder  has  disallowed. 
They  are  shortly  as  follows.  The  house  selected 
by  way  of  illustration  is  let  to  weekly  tenants  at 
5«.  a  week.  It  is  found  that  it  is  practically  im- 
possible to  let  it  for  longer  periods.  It  is  also 
found  that,  owing  to  voids  and  losses  by  non- 
payment of  rent,  the  landlord  receives  in  the  year 
at  least  5  per  cent,  less  than  the  a^megate  of 
the  weekly  rents  for  fifty-two  weeks.  He  employs 
a  collector,  and  it  is  the  common  practice  with 
respect  to  such  tenements  for  landlords  to  do  sa 
The  appellant  also  pays  the  water  rate.  It  is  in 
respect  of  these  items  that  the  questions  in  the 

§  resent  case  are  raised.      With  respect  to  the 
eduction  claimed  for  water  rates,  I  am  clearly 
of  opinion  that  it  is  a  charge  for  water  sold  and 
supplied,  and  in  no  sense  rent.    The  premises  of 
themselves  do  not  afford  water,  and  the  tenant 
would  get  none  but  for  the  supply  through  the 
company's  pipes,  and  it  presents  therefore  no 
analogv  to  the  case  of  premises  comprising  a 
well,  which  being  part  of  the  actual  land  occupied 
must  be  taken  into  account  when  estimating  the 
rent.     This  deductiou,   therefore,  will  have  to 
be  made  from  the  132.    The  next  contention  of 
the  appellant  relates  to  the  allowance  for  voids 
and  losses  by  nonpayment  of   rents,  in  respect 
of  which  he  claims  that  he  ought  to  be  ratea  at 
that  portion  only  of  the  ISl.  which  actually  finds 
its  way  into  his  pocket.    He  argues  that,  inas- 
much as  the  only  practical  wav  of  dealing  with 
the  property  is  to  let  it  to  weekly  tenants,  if  he 
had  a  tenant  from  vcar  to  year  tnat  tenant  woold 
be  obliged  to  sublet  it  in  the  same  way  as  he 
does,  and  that  as  the  tenant  could  not  in  that 
way  make  13Z.  out  of  it,  he  never  would  give  137-. 
a  year  for  it,  and  therefore  the  amount  of  hypo> 
thetical  yearly  rent  cannot  be  higher  than  the  13L 
less  the  deductions  in  question.  In  order  to  clear 
the  ground  for  the  discussion  of  this  question  I 
will  notice,  in  order  to  get  rid  of  them,  certain 
statutory  provisions  which  I  must  not  be  sup- 
posed to  have  overlooked,  but  which,  in  m^  jud^ 
ment,  do  not  affect  the  principles  upon  whicn  this 
case  must  be  decided.    The  Act  of  59  Geo.  3, 
c.  12,  s.  19,  contains  very  peculiar  provisions  for 
rating  the  owners  instead  of  the  occupiers  of  such 
tenements,  and  introduces  in  cases  which  fall 
under  it  a  standard  of  rating  which  has  nothing 
to  do  with  the  net  annual  value,  as  interpreted 
by  the   Parochial  Assessment  Act  1836  (6  &  7 
Will.  4,  c.  96),  s.  1.    That  Act,  however,  has 
nothing  to  do  with  the  present  case,  and  it  is 
clear  tnat  under  the  Poor  Bate  Assessment  and 
Collection  1S69  (32  &  33  Yict.  o.  41),  which  is  the 
Act  relating  to  the  rating  of  owners  instead  of 
occupiers  under  which  the  present  case  faiUs,  no 
special  provisions  are  made  for  arriving  at  the 
value  of  property,  and  although  the  owners  are 
the  persons  to  be  rated,  and  are  entitled  to  certain 
deductions  on  the  amount  which  would  be  pav- 
able  if  the  occupiers  were   rated,  the    general 
principles  of  rating  apply,  and  the  y^ue  for  the 
purpose  of  the  rate  must  be  ascertained  in  the 
same  way  as  if  the  occupiers  were  rated.   Certain 
statutory  provisions  were  made  also  for  the  cases 
in  which  occupiers  for  short  periods,  being  rated* 
are  exempted  from  payment  of  more  than  the 
proportion  of  the,  rate  due  for  one  quarter  of  a 
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year,  and  enabling  tbem  to  deduct  the  amount 
paid  by  tbem  from  the  rent  due  to  tbe  owner 
(32  &  33  Viot.  c.  41.  bs.  1  and  2) ;  and  pro- 
vision is  further  made  that  an  outgoing  tenant 
shall  be  liable  only  for  the  portion  of  the  rate 
corresponding  to  his  period  of  occupation  (32  &  33 
Vict.  c.  41,  s.  16).  These,  however,  are  mere 
•statutory  qualifications  and  exemptions  engrafted 
upon  the  general  system,  and  do  not  go  beyond 
the  specific  instances  to  which  they  are  made 
ap{)licable.  They  do  not  affect  the  question  with 
which  we  have  to  deal ;  and  in  order  to  see  what 
the  principle  is  upon  which  the  amount  of  the 
rating  is  to  be  calculated,  we  must  look  at  the 
state  of  things  existing  before  these  or  similar 
enactments  (all  of  whicn  are  long  subsequent  to 
the  origin  of  our  rating  system)  were  passed. 
Now,  nothing  can  be  clearer  than  that,  apart  from 
the  special  enactments  referred  to,  the  person  to 
be  assessed  is  the  person  in  actual  occupation.  It 
was  until  those  statutes,  and  still  is  the  case 
where  they  do  not  apply,  that  the  weekly  tenant 
who  may  be  in  actual  occupation  of  the  tenement 
when  the  rate  is  made  was  or  is  the  person  liable. 
Until  the  Act  of  17  GJeo.  2,  c.  38,  s.  12,  he  was 
at  once  liable  for  the  whole  amount,  and  even 
under  that  Act  he  was  liable  for  the  whole  amount 
until  an  incoming  tenant  stepped  into  his  shoes ; 
and  it  was.  held  that,  where  a  tenant  only  occu- 
pied for  a  fortnight  after  the  rate  was  made,  and 
the  succeeding  tenant  did  not  come  in  for  some 
months,  the  first  tenant  was  liable  for  the  appor- 
tioned part  of  it,  the  total  rate  answering  to  the 
period  when  there  was  no  occupation.  The  mere 
fact,  therefore,  that  the  tenant  upon  whom  the 
rate  is  properly  made  is  only  a  weekly  tenant  has, 
apart  from  the  statutes  mentioned,  no  bearing 
upon  the  question  how  much  of  the  rate,  calcu- 
lated upon  proper  principles,  when  made,  he 
Ought  to  pay,'and  it  seems  to  me  that  the  only 
bearing  it  lias  upon  the  question  of  what  the 
quantum*  of  the  hypothetical  yearly  rent  ought 
to  be,  is  that  it  may  or  may  not  render  the  amount 
of  his  weekly  rent  a  bad  test  of  what  the  natural 
rent  by  the  year  would  be;  or  rather,  I  should  say, 
it  may  or  may  not,  according  to  circumstances, 
render  the  amount  of  his  weekly  rent  a  bad  test 
of  what  the  rent  by  the  year  would  be.  It  is  to 
no  purpose  to  say  that  such  property  cannot  in 
practice  be  let  bv  the  year ;  no  more  can  rail- 
ways, canals,  docks,  or  gasworks.  The  Act  of 
Parliament  requires  the  assumption  of  a  tenancy 
from  year  to  year  to  be  made,  and  you  can  no 
more  impugn  the  hypothesis  of  such  a  tenancy 
in  rating  matters  than  in  logic  you  are  permitted 
to  deny  your  opponent's  hypothetical  premise. 
Ton  must  assume  a  landlord  willing  to  let  and  a 
tenant  willing  to  take  by  the  year,  and  having 
done  so,  you  must  get  in  the  best  way  you  can  at 
the  rent  which,  by  agreement  arrived  at  by  the 
compromise  of  the  conflicting  interests  of  the 
man  who  wants  to  receive  as  much  as  he  can  and 
the  man  who  wants  to  pay  as  little  as  he  can, 
would  be  arrived  at  under  such  circun^stanoes. 
There  are  many  cases  in  which  statutory  limita- 
tions upon  the  mode  of  enjoyment  of  the  tenant 
exist.  In  such  cases  the  hypothetical  tenant  is 
treated  as  holding  subject  to  the  same  statutory 
restrictions ;  but  there  is  no  case  that  I  am  aware 
of  in  which  those  limitations  are  other  than  inci- 
dents to  the  occupation,  or  in  which  they  have 
destroyed  the  power  of  actual  occupation,  and 


they  therefore  afford  no  support  to  the  view  put 
forward  here,  that  the  practical  impossibility  of 
finding  a  tenant  from  year  to  year  justifies  a 
resort  to  a  new  principle  in  rating  law  by  which 
the  theory  of  actual  occupation  is  discarded.  The 
person  to  be  rated  then  beinc^  the  occupier  and 
not  the  owner,  the  hypothetical  tenant  is  Drought 
upon  the  scene,  not  for  the  purpose  of  changing 
one  of  the  cardinal  conditions  of  rating,  but 
simply  for  the  purpose  of  giving,  or  perhaps  it 
mignt  be  more  correctly  said  of  illustrating,  the 

Principle  by  which  quantum  is  to  be  arrived  at. 
he  tenant  whose  supposed  dealing  with  the  land- 
lord is  to  be  the  test  of  Quantum  is  still  to  be  a 
tenant  or  occupier,  and  tnere  is,  as  far  as  I  can  see, 
no  warrant  either  in  principle  or  authority  for  the 
claim  of  the  appellant  in  this  instance  to  turn 
him  into  a  hypothetical  landlord  sub-letting  the 
tenement  of  wnibh  he  could  only  be  rated  as  the 
actual  occupier.  To  treat  the  hypothetical  tenant, 
who,  although  a  supposititious  person,  is  still  ex 
hypothesi  a  tenant  or  occupier,  as  himself  a  land- 
lord and  not  in  occupation,  appears  to  me  to  be 
a  contradiction  of  terms,  and  at  variance  with 
everythiug  that  I  have  ever  understood  to  be  the 
law  upon  this  subject.  It  is  true  that  by  the 
Parochial  Assessment  Act  1836  (6  &  7  Will.  4, 
c.  96),  s.  1,  you  have  to  get  at  the  "  net  annual 
value,"  after  which  words  comes  the  interpreta- 
tion of  the  phrase,  **  that  is  to  say,  the  rent  at 
which  the  same  might  reasonably  oe  expected  to 
let  for  from  year  to  year  free  of  "  various  specified 
charges  usually  paid  by  the  tenant,  and  deducting 
certain  specified  items  of  expense,  &c.,  which  the 
landlord  generally  incurs,  and  which  enable  him  to 
maintain  the  premises  in  a  state  to  command  such 
rent  as  aforesaid.  With  such  words  to  deal  with 
it  is  quite  useless  to  consider  what  has  been  said 
in  the  case  of  Dobhs  v.  Orand  Junction  Water' 
works  Company  (49  L.  T.  Bep.  N.  S.  541 ;  9  App. 
Cas.  49),  or  elsewhere,  as  to  the  meaning  of 
''  annual  value  "  in  Acts  in  which  the  defining 
words  of  the  Parochial  Assessment  Act  1836 
(6  &  7  Will.  4,  c.  96),  s.  1,  are  not  to  be  found.  In 
the  Act  now  under  consideration  the  words  "  net 
annual  value,  that  is  to  say,"  are  superfluous  and 
might  just  as  well  be  left  out.  '*  Net  annual  value  " 
means  just  as  much  and  no  more  and  no  less 
than  the  words  which  follow  that  expression,  and 
which  I  have  already  cited.  It  seems  to  me  to 
follow  that,  if  you  are  compelled  to  assess  the 
occupier,  whatever  his  actual  period  of  past  or 
prospective  occupation,  upon  the  assumption  that 
there  is  a  tenancy  for  a  year,  it  is  idle  to  talk  of 
his  being  assessed  at  a  less  sum  than  he  other- 
wise would  be  assessed  at  because  he  may,  in  fact, 
occupy  for  a  week  only.  The  hypothetical  tenant 
and  the  actual  tenant  are  two  separate  and  dis- 
tinct entities.  The  hypothetical  tenant  will  give 
neither  more  nor  less  for  his  year's  occupation 
because  the  actual  tenant  onlv  wants  to  occupy  for 
a  week  or  a  fortnight.  The  tenant  who,  e<B 
hypotheai,  is  to  occupy  for  a  year,  cannot  be  putv 
as  a  person  who  ougnt  to  pay  a  rent  less  than  the 
fair  rent  for  a  year,  on  the  ground  that  there 
will  be  a  week  or  a  fortnight  out  of  the  year 
when  the  occupation  will  cease ;  that  would  be 
to  contradict  the  hypothesis  which  you  are  bound 
to  assume.  This  is  the  view  which  I  understand 
the  learned  Becorder  of  Birmingham  to  have 
acted  upon.  He  says  in  effect :  '*  1  see  no  reason 
why,  if  there  were  a  tenant  from  year  to  year,  he 
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should  not  be  willing  to  pay  for  the  year  at  the 
same  rate  as  the  actual  tenants  pay  for  the  week." 
So  far  it  is  a  pare  question  of  fact,  and  whether 
the  decision  be  one  at  which  I  should  myself 
arriye,  if  the  question  of  fact  were  before  me,  or 
not,  is  a  matter  I  have  nothing  to  do  with.    I 
must  not  be  supposed,  when  I  put  it  in  this  way, 
to  be  suggestiDg  that  there  is  anything  unreason- 
able  or  improper  in  the  view  he  has  taken  of  this 
question  of  fact,  but  it  is  simply  out  of  place  for 
tnis  court,  which  is  not  a  court  of  appeal  on  the 
question  of  fact,  to  express  any  opinion  about  it, 
either  one  way  or  the  other.    It  is  said,  howeyer, 
that  the  finding  of  the  learned  recorder,  after 
the  case  was  remitted  to  him  for  further  state- 
ment, shows  that  5  per  cent,  ought  to  come  ofE 
this  initial  amount  of  132.    He  says  that  upon 
property  of  this  description  the  landlord  would 
DO  unable  by  reason  of  voids  and  nonpayments  of 
rent  to  realise  more  than  95  per  cent,  of  the 
value.    As  far  as  voids  are  concerned,  thev  are 
excluded,  in  my  opinion,  by  the  statutory  hypo- 
thesis of  a  tenancy  from  year  to  year.    It  is  the 
old  point  over  again.      Unless  I  am  wrong  in 
holdmg  that  the  hypothetical  yearly  tenant  is  to 
be  treated  as  an  occupier,  the  deduction  for  voids 
can  have  no  place  in  the  estimate.    Nor  does  it 
seem  to  me  that  the  fact  that  this  class  of  tenant 
is  often  impecunious  is  material.    The  question 
is,  what  a  tenant  might  be  reasonably  expected 
hond  fide  to  bind  himself  to  pay.    Mr.  Wills,  in 
his  able  contribution  to  the  argument  for  the 
appellants,  treated  the  finding   ot  the   learned 
recorder  as  equivalent  to  saying  that  the  full 
sum  was  a  mere  paper  rent,  and  not  the  real  sum 
supposed  to  be  arrived  at  between  the  parties  as 
the  rent  intended  to  be  paid.    I  do  not  so  under- 
stand him.      There  is  an  inherent  difficulty  in 
applying  statutory  hypotheses  which  are  unreal 
in   ract.     It  is  exemplified    by  the  difficulties 
which  have  arisen  under  the  Bills  oE  Sale  Act 
1878,  where  the  Act  of   Parliament  requires   a 
receipt,  which  is  not  in  any  ordinary  sense  an 
assurance,  to  be  dealt  with  as  an  assurance ;  and 
under  the  Employers'  Liability  Act,  which  savs 
that  a  servant  shall  in  certain  cases  have  tne 
same  right  as  if  he  were  not  a  servant,  without 
saying  whether  he  is  to  be  regarded  as  an  abso- 
lute stran^r  or  outsider,  or  as  a  person  present 
by  invitation,  or  as  a  person  lawfully  upon  the 
premises ;  and  it  is  not  very  easy  to  say  whether 
this  is  a  circumstance  which  would  find  its  way 
into  the  amount  of  rent,  or  whether  it  is,  apart 
from  that,  a  loss  which,  in  respect  of  a  rent 
fairly  arrived  at  between  the  parties,  would,  not- 


withstandinfi:  the  fact  that  it  might  be  expected 
from  the  outset,  really  fall  upon  the  landlord 
without  affecting  the  rent.  I  can  equally  weU 
conceive  circumstances  under  which  it  might  not 
affect  the  bargain  between  the  parties.  It  might 
induce  the  landlord  to  ask  more,  but  I  do  not  see 
that  it  would  lead  the  tenant  to  be  willing  to  give 
more  than  he  would  if  he  was  likely  to  have  no 
difficulty  in  paying.  A  landlord  will  often  be 
willing  to  let  to  an  exceptionally  careful  or  sol- 
vent tenant  at  a  rent  less  than  that  which  he 
would  ask  from  a  more  uncertain  paymaster  or 
a  less  conscientious  person.  But  no  one  ever 
heard  of  the  introduction  of  such  a  question  into 
the  calculation  of  what  a  yearly  tenant  might 
be  expected  to  give.  It  is  a  matter,  as  it  seems  to 
me,  far  too  remote  and  speculative  to  be  a  neces- 
sary element  in  the  estimation,  and  I  think  the 
learned  recorder  was  quite  justified  in  discarding 
it.  The  cost  of  collection  I  am  quite  clear  is  no 
deduction.  It  is  only  claimed,  and  can  only  be 
claimed,  on  the  hypothesis  that  the  rated  occupier 
can  be  treated  as  himself  a  landlord  and  not  in 
occupation.  It  is  conceded  that  the  allowance  of 
the  deduction  for  water  rate  alone  is  not  sufficient 
to  reduce  either  the  gross  or  the  net  rateable 
value  below  the  respective  amounts  appearing  in 
the  present  rate ;  and,  as  all  the  other  items  in 
dispute  are,  in  my  opinion,  erroneously  claimed 
as  deductions,  it  follows  that  the  rate  must  stand. 
So  far  I  have  dealt  with  the  matter  without 
reference  to  the  fact  that  the  present  appellant 
compounded  for  the  rates  as  landlord,  and  is 
accordingly  rated  under  the  Poor  Bate  Assess- 
ment and  Collection  Act  1869  (32  &  33  Yict.  a  41) ; 
and  what  has  been  said  would  have  applied  to 
King's  appeal,  had  it  been  necessary  to  gp  into 
his  case.  It  is  sufficient,  with  respect  to  this  &ct, 
to  point  out  that  the  case  of  the  landlord  so  com- 
pounding is  one  less  favourable  for  the  appellant 
than  that  of  the  tenant  paying  the  rates,  inas- 
much as  to  the  landlord  compounding  very  Iwrge 
deductions  are  made  under  tne  Act  m  question, 
as  t*o  which  it  is  very  difficult  to  see  what  they 
are  for  unless  they  embrace  some,  at  aU  events, 
of  the  deductions  now  claimed.  The  order  of 
sessions,  therefore,  must  be  confirmed  and  the 
appeal  dismissed. 

Gbahtham,  J.  concurred,     jippeal  dismissed. 
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